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JUDGMENTS  AND  DECREES, 
ENFORCEMENT  OF 

By  the  Editorial  Staff, 


I.    METHODS  OF  ENFORCEMENT.     [See  15  Standard  ProO   715.] 
n.    BY  EXECUTION.     [See  15  Standard  Pboc.  716.] 

A.  Defiintimis  and  General  Statement.       [See  15  Standard 

Proc.  716.] 

B.  Against  Propertij.     [See  15  Standard  Proc.  721.] 

1.  Issuance  of  Execution.     [See    15    Standard    Proc. 

721.] 

2.  Form  and  Sufficiency  of  Writ.     [See   15    Stand.^d 

Proc.  790.] 

3.  What  Property  Subject  to  Levy.     [See  15  StanDx\jid 

Proc.  831.] 

4.  Levy.     [See  15  Standard  Proc.  901.] 

5.  Exemptions  From  Levy,  24 

a.     What  Property  Exempt,  24 
(I.)     In  General,  24 
(II.)     Personal  Property,  25 
(III.)     3Ioney,  26 

(A.)     1 71  General,  26 
(B.)     Pension  Money,  27 
(C.)     Bounty  Money,  etc.,  31 
(D.)     Insurance  Money,  32 

(1.)     In  the  Absence  of  Statute,  32 
(2.)     Vnder  Statute,  32 

(a.)     In  General,  32 

(b. )     Li  m  itation    as    to 

Amount,  35 
(e.)     Endowment  Policies,  33 
(d.)     Fraternal  Insurance,  37 
(e.)     Waiver    of   Exemption, 
38 
(IV.)     Wages  or  Salary,  38 
(A.)     In  General,  38 

(B.)     To  Wliom  Exemption  Statutes  Ap-. 
ply,  39 
(1.)     In  General,  39 
(2.)     Where    Statute    Exempts 
Wages,  39 
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(3.)     Where  Statute  Exempts  Per- 
sonal Earnings,  41 
(4.)     Public  Officers,  41 
(5.)     Seamen,  41 
(C.)     What  Are  Wages  and  Earnings,  42 
(1.)     In  General,  42 
(2.)     Effect    of   Provisions    of    ths 
Contract,  43 
(D.)     When  Mingled  or    Combined    With 

Non-Exempt  Claim,  44 
(E.)     Effect  of  Payment   and   Investment 

of  Proceeds,  44 
(F.)     Limitation  as  to  Extent  of  Exemp- 
tion, 45 
(V.)     Furniture,  Pictures,  Musical  Instruments, 
etc.,  46 
(A.)     In  General,  46 
(B.)     Furniture  in  Hotels   and  Boarding 

Houses,  48 
(C.)     Family  Pictures,  Boohs,  etc.,  48 
(D.)     Musical  Instruments,  49 
(VI.)     Wearing  Apparel  and  Ornaments,  49 
(A.)     In  General,  49 
(B.)     Construction  of  Terms,  49 
(C.)     Effect  of  Bank    and    Condition    of 
"Debtor,  52 
(VII.)     Provisions,  53 

(VIII.)     Domestic  Animals  and  Food  Therefor, 
55 
(A.)     In  General,  55 
(B.)     Food  for  Animals,  56 
(IX.)     Tools,  Implements  and  Apparatus,  57 
(A.)     Of  Trade  or  Occupation,  57 
(1.)     In  General,  57 
(2.)     To    What   Occupations   Stat- 
ute Applies,  57 
(3.)     What  Are  Tools,  Implements 
and  Apparatus,  59 
(a.)     Tools,  59 
(b.)     Implements,  61 
(c.)     Apparatus,  62 
(4.)     Necessary  Tools,  62 
(5.)     Necessity     That    Debtor    Be 

Engaged  in  His  Trade,  63 
(6.)     Where  Debtor  Is  Engaged  m 
Several  Trades,  64 
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(7.) 

Questions  of  Law  and  Fact,  64 

(B.) 

Books 

and  Instruments    of    Profes- 

sion,  66 

;(c.) 

Farming  Implements,  66 

(1.) 

In  General,  66 

(2.) 

Statutes  Exempting  Farming 

Utensils  Generally,  66 
(a.)     To  What  Debtors  Stat- 
ute Applies,  66 
(b.)     What  Utensils  Are  Ex- 
empt,  66 
(c.)     Atn-ount  Exempted,  67 

(3.) 

Farming  Utensils  as  Tools,  68 

'(X.)     Means  of  Reproduction,  68 

(XT.)     Work  Animals,  69 

(A.) 

Horses,  69 

(1.) 

In  General,  69 

(2.) 

Colt,  69 

(3.) 

Stallion,  70 

(4.) 

Horse      hy      Which     Debtor 
Habitually  Earns  His  Liv- 
ing, 70 

(5.) 

Team,  Span  or  Pair,  71 

(6.) 

As    Dependent    on    Debtor's 
Occupation,  72 

(7.) 

As  Dependent  on  Use,  73 

(8.) 

As  Dependent  on  Value,  75 

(B.)  Oxen,  75 
(XII.)  Harness,  76 
(XIII.)     Vehicles,  16 

(A.)     In  General,  16 

(B.)     Vehicles  as  Tools,  16 

(C.)     Terms  Defined  and  Applied,  11 

(D.)     Automobiles,  78 

(E.)     Bicycle,  78 

(F.)     Necessity  of  Use,  79 
(XIV.)     Stock  in  Trade,  79 

(A.)     In  General,  79 

(B.)     Merchants,  79 

(C.)     Artisans  and  Manufacturers,  80 
(XV.)     Slmre  in  Intestate  Estate,  81 
(XVI.)     Burial  Lot,  81 
(XVII.)     Military  Equipment,  81 
(XVIII.)     Public  Property,  82 
(XIX.)     Proceeds  of  Exempt  Property,  82 

(A.)     Proceeds  of  Sale  or  Exchange,  82 
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(B.)     Insurance  Money  for  Destruction  01 

Injury,  83 
(C.)     Judgment    for    Injury    Thereto    01 
Purchase  Price,  83 
(XX.)     Property  or  Money  in  Lieu  of  Exemp^ 
tion,  84 
b.    Property  of  What  Persons,  85 
_(I.)     Residents  and  Citizens,  85 

(A.)     Necessity     of    Being     Resident     or 

Citizen,  85 
(B.)     Who  Are  Residents,  87 
(1.)     In  General,  87 
(2.)     Family  in  Another  State,  88 
(3.)     Removal  From  State,  88 
XII.)     Family  Relation,  90 
(A.)     hi  General,  90 
(B.)     What  Constitutes  a  Family,  91 
(C.)     Head  of  the  Family,  94 
(1.)     In  General,  94 
(2.)     The  Husband,  95 
(3.)     The  Wife,  95 
(4.)     A   Widower,  96 
(5.)     A  Widow,  96 
(6.)     Single  Persons,  97 
(D.)     Surviving  Widow  and  Children,  97 

(III.)     Householders,  98 
(rV.)     Houseliceper,  100 

(V.)     Persons  Engaged  in    Particular    Occupa- 
tions, 101 
(A.)     In  General,  101 
(B.)     Particular  Applications,   101 
e.    Against  What  Liabilities  Exemption  Prevails,  103 
(I.)     In  General,  103 

(II.)     Limitation  of  Exemption  to  Judgments  on 
Contract,  104 
(A.)     In  General,  104 
(B.)     Where  Judgment  Is  in  Tort,  106 
(C.)      Where  Judgment  Is  for  a  Penalty, 

107 
(D.)      Where  Judgment  Is  on  Bond,  107 
(E.)      Where    Contract    and    Noncontract 
Actions  Are  Joined,  108 
(III.)     Exemption  Against  Judgment  for  Costs, 
108 
(A.)     In  Civil  Actions,  108 
(B.)     In  Criminal  Actions,  109 

Vol.  XVI 


JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF        5 

(IV.)     Exemption  From  Order  or  Judgment  for 

Alimony  and  Maintenarice,  109 
(Y.)     Exemption  From  Judgment  for  Fines,  110 
(VI.)     Exemption  From  Purchase-Money  Deht, 
110 
(A.)     In  General,  110 
(B.)     Terms  Defined  and  Applied,  111 
(C.)     Exception  Applies  Only  to  Property 

Purchased,  112 
(D.)     Property    Must    Be    in    Hands    of 

Vendee,  113 
(E.)     Whether  Exception  Is  Personal  to 

Vendor,  114 
(F.)     Waiver,  115 
(VTI.)     Where  Debt  Is  for  Necessaries,  Materials 

Furnished,  or  Labor  Done,  115 
(VIII.)      Where  Debt  Is  for  Wages,  117 
(IX.)     Where  Debt  Is  for  Board,  118 
(X.)     Where  Creditor  Has  a  Lien,  118 
(A.)     In  General,  118 
(B.)     Landlord's  Lien,  120 
(XI.)      Where  Debt  Is  for  Rent,  120 
(XII.)      Where  Execution  Is  for  Money  Received 

as  Attorney  or  Agent,  121 
(XIII.)      Where  Debt  Is  for  Property  Obtained 

by  False  Pretenses,  121 
(XIV.)      Where  State  or  Nation  Is  Plaintiff,  121 

d.  Amount,  122 

e.  Claim  and  Enforcement  of  Exemption,  124 

6.     Rights  of  Third  Persons  in  Property  Levied  on,  124 

a.  By  Motion,  124 

b.  Replevin,  Trover,  etc.,  124 

c.  Interpleader  by  Sheriff,  124 

d.  By  Affidavit  or  Claim,  124 
(I.)     Right  To  File,  124 

(A.)     Generally,  124 

(B.)     As  Affected  by  Character  of  Prop- 
erty, 125 

(II.)     Nature   and  Purpose   of  Proceeding,   125 

(III.)     A  Cumulative  Remedy,  126 

(IV.)     Where  Made,  127 

(V.)     By  Whom  Made,  127 
(A.)     In  General,  127 
(B.)     Person  Estopped,  128 
(C.)     As  Affected  by  Title  or  Interest,  128 
(1.)     In  General,  128 
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(2.)     Param.ount  Lien,  130 

(3.)     Remainder  and  Reversionary 

Interest,  131 
(4.)     Joimt  Ownership,  131 
(a.)     GeneraUly,  131 
(b.)     With  Defendant,  131 
(VT.)     When  Made,  132 
(VII.)     Eow  Made,  132 

(A.)     In  General,  132 

(B.)f    Contents  of  Claim,  133 

(C.)     Conclnsiveness  of  Allegations,  134 

(D.)     Objections  to,  134 

(E.)     Amendment,  134 

(VIII.)     Bonds,  134 

(A.)     ^i/  Execution  Plaintiff,  134 
(B.)     5?/  Claimant,  135 

(1.)     Generally,  135 

(2.)     To  W/iom  Payable,  135 

(3.)     AmoMW^  o/,  136 

(a.)     In  General,  136 
(b.)     Appraisement    To    De- 
termine, 136 
(4.)     Conditions  of,  136 
(5.)     Objections  to,  137 
(6.)     Amendment  and  Substitution, 

137 
(7.)     Recovery  Upon,  137 

(a.)     Summary  Remedy,  137 
(b.)     ^2/  Ach'o??.,  137 

aa.     Who   May   Main- 
tain, 137 
bb.    Defenses,  137 
ce.     Judgment,  138 
(IX.)     E'j^ecf  o/  Interposing  Claim,  138 
(A.)     Generally,  138 
(B.)     -4s  Admission,  139 
(C.)     Ow  Right  To  Levy  on  Other  Prop- 
erty, 140 
(D.)     Claimant's  Liability  To  Pay  Execu-. 
tion  Debt,  140 
(X.)     Withdrawal  or  Discontinuance  of,  140 
(A.)     In  General,  140 
(B.)     Effect  of,  141 
(XI.)     Consolidation  of  Claims,  142 
(XII.)     Hearing  and  Determination  of  Claim,  142 
(A.)     By  What  Court,  142 
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(B.)     Making  and  Joinder  of  Issue,  143 
(C.)     The  Trial,  146 

(1.)     In  General,  146 

(2.)     By  Judge  or  Jury,  146 

(3.)     Parties,  147 

(a.)     In  General,  147 
(b.)     Effect  of  Death  of,  147 
(e.)     Effect  of  Sale  by  Claim- 
ant, 148 

(4.)     Scope  of  Inquiry,  148 

(a.)     Title  to  Property,  148 
(b.)     Irregularity     and     In- 
validity   of    Writ    or 
Judgment,  149 
(5.)     Right  To  Open  and  Close,  151 
(6.)     Burden  of  Proof,  151 
( 7. )     Province  of  Judge  or  Jury,  152 
(8.)     Instructions,  153 

(a.)     In  General,  153 
(b.)     Pere^nptory,  153 
(9.)     Verdict  and  Findings,  154 
(10.)     Judgment,  155 

(a.)     In  General,  155 

(b.)     For  Execution  Plaintiff, 

155 
(e.)     For  Claimant,  155 
(d.)     Against  Execution  De- 
fendant, 156 
(e.)    Default  and  Nonsuit,  156 
(f.)     Amendment  of,  156 
(g.)     Effect  of,  157 

aa.     In  General,  157 
bb.    Judgment  of  Jus- 
tice   of   Peace, 
157 
(h.)     Execution  Upon,  158 
(11.)     Costs,  158 
(12.)     Appeal,  158 
(D.)     Trial  hy  Sheriff's  Jury,  158 
(1.)     In  General,  158 
(2.)     Character  of,  159 
(3.)     Notice  of,  159 
(4.)     Verdict,  159 
(5.)     Judgment^  160 
(6.)     Costs,  160 
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(7.)     Appeal,  160 
7.     Sale  on  Execution,  160 

a.  General  Statement,  160 

b.  Presumptions,  160 

c.  Aiitliority  To  Sell,  161 
(I.)     Generally,  161 

(II.)     After  Expiration  of  Term,  161 
(III.)     Venditioni  Exponas,  162 

(A.)     General  Statement,  162 

(B.)     Form  and  Contents  of  Writ,  164 

d.  Manner  and  Conduct  of  Sale,  164 
(I.)     Generally,  164 

(II.)     What  Law  Governs,  165 

(III.)     Wlien  Several  Executions  on  Same  Prop- 
erty, 165 

(IV.)     Notice  of  Sale,  166 

(A.)     Notice  to  Puhlic,  166 

(1.)     Necessity  and  General  State- 
ment, 166 
(2.)     Form    and    Contents    of   No- 
tice, 167 
(a.)     Requisites   in    General, 

167 
(b.)     Description  of  Proper- 
ty, 169 
(3.)     Length  of  Notice,  170 
(4.)     Specific    Kinds    of  Property, 

171 
(5.)     Compelling  Notice,  171 
'(6.)     Affidavit  of  Publication,  171 
(B.)     Notice  to  Plaintiffs  in  Execution,  171 
(C.)     Notice  to  Execution  Debtor  or  His 
Representative,  171 
(V.)     Appraisal,  173 

(A.)     Necessity  for,  173 
(B.)     Appointment  of  Appraisers,  173 
(C.)     Qualifications  of  Appraisers,  174 
(D.)     The  Appraisement,  175 

(1.)     General  Statement,  175 
(2.)     Description  of  Property,  175 
(3.)     Subscription  and  Oath,  176 
(E.)     Objections,  176 
(F.)     Filing,  176 
(VI.)     Postponement,  176 
(A.)     Generally,  176 
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(B.)     Notice  on  Postponement,  177 
;(VII.)     Time  of  Sale,  178 

(A.)     Gcy-ieral  Rules,  178 
(B.)     After  Return  Day,  179 
(C.)     After  Death  of  Partii,  180 

(1.)     Death  of  Plaintiff,  180 
(2.)     After    Death    of    Defendant, 
180 
(VTII.)     Place  of  Sale,  181 
(IX.)     Puhlic  or  Private  Sale,  182 
(X.)     Amount  of  Property  To  Be  Sold,  182 
(XI.)     Presence  of  Property,  183 
(XII.)     In  Parcels  or  En  Masse,  184 
(A.)     General  Rule,  184 
(B.)     Joint  Property,  187 
(C.)     Property  Subject  to  Encumbrances, 

188 
(D.)     Effect  of  Irregularities,  188 
(XIII.)     Order  in   Which   Separate  Parcels   or 

Kinds  of  Property  Are  Sold,  189 
(XIV.)     Warning  to  Bidders,  190 
(XV.)     Bidding,  190 

(A.)     General  Statement,  190 

(B.)     Conduct  and  Agreements    Affecting 

Bids,  190 
(C.)      Withdrawing  Bids,  191 
(D.)     Rejecting  Bids,  191 
(E.)     Relief  Against  Bid,  192 
(XVI.)     Necessary  Amount  of   Purchase   Price. 

192 
(XVII.)     Terms  of  Sale,  192 
(A.)     Generally,  192 
(B.)     For  Cash  or  Credit,  192 
(XVIII.)     Specific  Kinds  of  Property,  193 
(A.)     Chattels  Real,  193 
(B.)     Corporate  Property,  193 
(1.)     Generally,  193 
(2.)     Corporate  Stock,  194 
(C.)     Encumbered  Property,  194 
(D.)     Notice,  194 
e.     Who  May  Purchase,  194 
(I.)     Generally,  194 
(II.)     State,  County,  Town,  etc.,  195 
(III.)     Sheriff,  Constable,  etc.,  195 
(IV.)     Defendants,  Their  Families,  Representa- 
tives, etc.,  196 
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(V.)     Judgment    Creditor,    His    Representative, 
etc.,  197 

f.  Memorandum,  197 

g.  Proceedings  To  Compel  Compliance   With  Bids, 

197 
(I.)     In   General,  197 
(II.)     Conditions  Precedent,  198 
(III.)     Parties,  198 
(IV.)     Pleadings,  199 
h.     Proceedings  To  Compel  Execution  of  Deed,  199 
i.      Confirmation  of  Sale,  199 
(I.)     General  Statement,  199 
(II.)     Proceeding  for,  200 

(A.)     Nature  of  Proceeding,  200 
(B.)     Objections,  200 
(C.)     Determination,  200 
(III.)     Cure  of  Defects,  201 
(IV.)     Appeal  and  Collateral  Attack,  201 
j.     Proceedings  Affecting  Disposition  of  Proceeds,  201 

(I.)     Notice  of  Preferred  Claims,  201 
(II.)     Distribution  'bij  Sheriff,  202 
(A.)     Generally,  202 
(B.)     Instructions  by  Court,  202 
(III.)     Interpleader  by  Sheriff,  203 
(IV.)     Distribution  by  Court,  203 
(A.)     Generally,  203 
(B.)     Payment  Into  Court,  203 
(V.)     Rule  Against  Sheriff,  203 
(VI.)     Reference  to  Auditor,  204 
(VII.)     Actio^is  To  Compel  Refimd  of  Proceeds, 

204 
(VIII.)     Proceedings  To  Recover  Surplus,  204 
k.     Proceedings  To  Set  Aside  or  Vacate  Sale,  205 
(I.)     Jurisdiction  and  Remedies,  205 
(II.)     Motion  or  Other  Application,  206 
(A.)     Parties,  206 
(B.)     Time  for  Motion,  207 
(C.)     Form  and  Contents,  208 
(D.)     Notice  of  Motion,  209 
(III.)     Actions  To  Set  Aside,  210 

(A.)     Conditions  Precedent,  210 
(B.)     Parties,  210 
(C.)     Pleadings,  210 
(IV.)     Grounds,  211 

(A.)     Generally,  211 
(B.)     Mistake,  211 
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(C.)     Irregularities  in  the  Issuance  or  Form 

of  the  Writ,  212 
(D.)     Irr<f/ularities  in  Levy  or  Appraise- 
ment, 213 
(E.)     Irregularities  in  the  Verdict,  Judg- 
ment, or  Decree,  213 
(F.)     Failure  or  Defects  in  Giving  Notice 

of  Sale,  213 
(G.)     Fraud,  215 
(H.)     Inadequacy  of  Price,  215 
(I.)       ^Vant  of  title  or  Lien,  217 
(J.)      Failure  To  Execute  a  Proper  Deed, 

217 
(K.)     Withholding  Return  From  Records, 

217 
(L.)     Advances  on  Bid,  218 
(V.)     Hearing  a7id  Determination,  218 
(A.)     Generally,  218 
(B.)     Presumptions  and  Burden  of  Proof, 

218 
(C.)     Questions  of  Law  and  Fact,  218 
(D.)     Refunding  Purchase  Money,  Taxes, 
etc.,  218 
(VI.)     Appeal  and  Review,  219 
1.      Collateral  Attack,  219 

m.    Proceedings  To  Protect  Rights  of  Purchaser,  219 
(I.)     To  Recover  Possession,  219 
(A.)     Form  of  Action,  219 
(B.j     Demand  and  Notice  To  Quit,  220 
(C.)     Defenses,  221 
(D.)     Parties,  221 
(E.)     Pleadings,  222 
(F.)     Questions  of  Law  and  Fact,  222 
(II.)     On  Failure  of  Title,  222 
(III.)     Miscellaneous  Proceedings,  222 
n.     Redemption,  223 

(I.)     General  Statement,  223 
(II.)     Notice  of  Intention  To  Apply  for,  223 
(Til.)     Time  and  Place  for  Redemption,  223 
(IV.)     By  Whom  Made,  225 

(A.)     Execution  Debtor,  225 
(B.)     Successor  of  Execution  Debtor,  225 
(C.)     Execution  Creditor,  225 
(D.)     Mortgagee,  227 
(V.)     Redemption  in  Parcels  or  in  Toto,  228 
(VI.)     Production  of  Papers,  228 
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(VII.)     Tender  and  Payment,  229 
(A.)     Sufficiency  of,  229 
(B.)     To  Whom  Redemption  Money  To  Be 

Paid,  230 
(C.)     Medium  of  Payment,  231 
(VIII.)     Actions  To  Redeem,  231 
(A.)     General  Statement,  231 
(B.)     Conditions  Precedent,  231 
(C.)     Parties,  232 
(D.)     Pleadings,  232 
(E.)     Defenses,  232 
(F.)     Decree  and  Relief,  232 
(1.)     Generally,  232 
(2.)     Accounting    for    Rents    and 
Profits,  232 
(G.)     Costs,  233 
8.    Return  of  Writ,  233 

a.  Definition  and  Nature,  233 

b.  Necessity  for,  233 

c.  By  Whom  Made,  234 

d.  Time  for  Making,  234 
(I.)     Generally,  234 

(II.)     Effect  of  Holiday,  237 

e.  How  Made,  237 

(I.)     Generally,  237 
(II.)     W/iere  Returned,  237 
(III.)     Eehtr7i  61/  Mail,  237 
(IV.)     Filing  and  Recording,  238 

f.  Form  awcZ  Sufficiency,  238 

(I.)     771  General,  238 
(II.)     T/ie  Lgt;?/,  240 

(A.)     In  General,  240 

(B.)     Appraisement,  240 

(C.)     iVo^tce,  241 

(D.)     Sale,  241 

(E.)     ProceecZs,  241 
(III.)     Description  of  Property,  242 
(IV.)     Unnecessary  Recitals,  243 
(V.)     Date,  244 
(VI.)     Signature,  244 
(VII.)     Presumptions,  244 
(VIII.)     Defects  and  Objections,  246 

g.  Amendments,  246 
(I.)     Generally,  246 

(II.)     W/)o  il/a?y  Procure,  247 
(III.)     Tme,  248 
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(IV.)     Scope,  249 
h.     Quashing  and  Vacating,  250 
(T.)     GcncraUij,  250 
(II.)     Notice,  250 
(III.)     Effect,  251 
i.     Conclusiveness  and  Effect,  251 
j.     Return  of  Extent,  253 
(I.)     Necessity  for,  253 
(II.)     Time  for,  253 
(III.)     Form  and  Sufficiency,  253 
(A.)     In  General,  253 
(B.)     Description  of  Property,  254 
(C.)     Appraisement,  254 
(TV.)     Amendments,  254 
(V.)     Record,  255 
(VI.)     Conclusiveness,  256 
k.     Enforcing  Return,  256 
9.     AZias  a?!cZ  Pluries  Writs,  256 

a.  Definition  and  Nature,  256 

b.  On  Tf/ia^  Founded,  257 

c.  Issuance  of,  257 

(I.)     E/gr/if  fo,  Generally,  257 
(II.)     Prerequisites  to,  258 

(A.)     Necessity  for  Return  of  Prior  Writ, 

258 
'(B.)     Necessity  for  Disposition    of    Levy, 
261 
(III.)     Time  of  Issuance,  262 
(IV.)     Procuring  Issuance,  264 

d.  Form  and  Sufficiency  of  Writ,  267 

e.  Operation  and  Effect,  268 
C.     Against  Person,  269 

1.  Nature  and  Purpose  of  Remedy,  269 

2.  Conditions  Precedent,  270 

a.  General  Statement,  270 

b.  Previous   Execution   Against   Property   and   De- 

mand for  Satisfaction,  270 

c.  Previous  Arrest  on  Mesne  Process.  272 

d.  Judgments  Which  Authorize  Execution  Against 

the  Person,  273 
(I.)     General  Statement,  273 
(IT.)     Decree  for  Alimony,  274 
(III.)     Judgment  for  Costs,  274 

3.  In  Federal  Courts,  275 

4.  Who  May  Have  Execution  Issued,  276 
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a.  Assignee,  276 

b.  Sureties,  276 

c.  ^yogc  Earner,  216 

d.  Attorneys,  276 

e.  Interveners,  276 

5.  Against  WJiom  Issued,  277 

6.  From  Wliat  Court  and  hy  WJiom  Issued,  277 

7.  Time  for  Issua^ice,  278 

8.  Procuring  Issuance,  279 

a.  General  Statement,  279 

b.  The  Affidavit  or  Complaint,  280 
(I.)     Generally,  280 

(II.)     Requisites,  281 
(III.)     Who  M\ay  Make,  284 
(IV.)     ^Y}lo  May  Administer  Oath,  284 
(V.)     Amended    and    8upplem.ental    Affidavits, 
284 

c.  Certificate  of  Wilful  and  Malicious  Act,  285 
(I.)     General  Statement,  285 

(II.)     Hoiv  Obtained,  285 
(III.)     Formal  Requisites,  286 

d.  Order  of  Court,  286 

e.  Verdict  in  Action  in  Tort,  287 

f.  Trial  and  Determination  of  Grounds  of  Arrest, 

287 

g.  Mandamus  To  Compel  Issuance,  288 

9.  Formal  Sufficiency  of  Writ,  289 
a-     In  General,  289 

b.  Conformity  to  Judgment,  291 
(I.)     General  Statement,  291 

(II.)     Joint  Debtors  and  Creditors,  291 

c.  To  Whom  Directed,  292 

d.  Recitals,  293 

(I.)     As  to  Prior  Execution  Against  Property, 

293 
(11.)     As  to  the  Judgment,  293 

(A.)     General  Statement,  293 

(B.)     The  Amount,  294 

(C.)     Docketing,  294 
(III.)     As  to  Oath  or  Affidavit,  294 
(IV.)     As  to  Order  Directing  Issuance,  294 

e.  Directions  as  to  Return,  294 

f.  Indorsement  of  Directions  hy  Creditor,  295 

g.  Attestation,  295 

h.     Amendment  of  Writ,  295 
i.      Waiver  of  Defects,  296 

10.  Alias  and  Pluries  Writs,  296 
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a.  When  lamed,  296 

b.  How  Procured,  298 

c.  Rcquiaiics,  298 

11.  Executing  the  Writ,  299 

a.  Making  the  Arrest,  299 
(I.)     In  General,  299 
(IT.)     By  ^Vhom  Made,  300 
(in.)      Where  Made,  300 
(IV.)     Time  of  Arrest,  300 

(V.)     What  Force  May  Be  Used,  301 

b.  The  Commitnicnt  and  Disposition  of  Prisoner,  301 
(I.)     General  Statement,  301 

(II.)     Place  of  Commitment,  302 
(HI.)      Close  Confinement,  302 
(IV.)     Length  of  Time  of  Commitment,  302 
e.     Effect  of  Arrest  and  Imprisonment  as  Satisfaction 
of  Judgynent,  303 
(I.)     Generally,  303 

(II.)     Arrest  of  One  of  Two  Joint  Defendants, 
304 

12.  Return,  304 

a.  When  Made,  304 

b.  To  Whom  Returnahle,  305 

c.  How  Made,  305 

(I.)      Generally,  305 
(II.)     Requisites,  306 

d.  Amendment,  306 

13.  Jail  Fees,  307 

a.  General  Statement,  307 

b.  Demand,  308 

e.  Actions  To  Recover,  308 

14.  Proceedings  To  Quash,  Vacate  or  Set  Aside  Writ,  309 

a.  When  May  Be  Taken,  309 

b.  When  Improper,  310 

c.  Necessity  of  Actual  Custody,  310 

d.  How  Taken,  310 

e.  Jurisdiction,  311 

f.  Who  May  Apply  for,  311 

g.  Time  for,  311 

h.     Contents  of  Notice  of  Motion  or  Order  To  Shciv 

Cause,  311 
i.      Determination,  311 
j.      Imposition  of  Terms,  312 
k.     Efjccl  of  Order,  312 

15.  Release  or  Discharge,  312 

a.  General  Statetnent,  312 

b.  On  Consent  of  Creditor,  313 
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(I.)     In  General,  313 
(II.)     Hoiv  Bequested,  313 
(III.)     By  Agent  or  Attorney,  313 
(IV.)     Effect,  313 

C.     On  Payment  or  Satisfaction,  315 
(I.)     General  Statement,  315 
(II.)     Manner  of  Making  Payment,  315 
(III.)     The  Effect,  316 

d.  For  Faihtre  of  Creditor  To  Pay  Jail  Fees,  31G 
(I.)     General  Statement,  316 

(II.)     Notice,  316 
(III.)     Order,  317 
(IV.)     Effect,  317 

e.  On  Certificate  of  Falsity  of  Affidavit,  317 

f.  On  Haheas  Corpus,  317 
(I.)  When  Proper,  317 
(II.)     The  Petition,  318 

(III.)     The  Hearing  and  Determination,  318 

g.  On  Motion,  319 
(I.)     Grounds,  319 
(II.)     Notice,  319 

(III.)     Imposition  of  Terms,  320 
h.    By  Operation  of  Law  and  Lapse  of  Time,  320 
i.      On  Taking  an  Appeal,  320 
j.      On  Bond  for  Jail  Liberties,  320 
(I.)     Generally,  320 
(II.)     The  Bond,  321 

(A.)     General  Bequisites,  321 

(B.)     Ammint,  322 

(C.)     To  Whom  Given,  322 

(D.)     Approval,  323 

(E.)     Execution,  Delivery  and  Acceptance, 
323 
(III.)     Actions  on  Bond  or  Recognizance,  323 

(A.)     Ge7ierally,  323 

(B.)     Parties,  323 

(C.)     Declaration  or  Complaint,  324 

(D.)     P?ea  or  Answer,  324 

(E.)     Replication  and  Rejoinder,  325 

(F.)     Tna?,  325 

(G.)     Review,  325 
k.     J..?  Poor  Debtor,  325 

fl.)      Terminology  and  Distinctions,  325 

(TI.)      W7;o  Entitled  to,  326 

(III.)     T/ie  Bond,  326 

(IV.)     Proceedings  To  Obtain,  327 

(A.)     Generally,  327 
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(B.)     Time  of  Application,  327 

(C.)     To  Whom  Application  Made,  328 

(D)     Fonn  and  Contents  of  Application, 

328 
(E.)     Notice,  329 

(1.)     Generally,  329 
(2.)     Requisites,  330 
(3.)     Amendment,  332 
(4.)     Length  of  Notice,  332 
(5.)     Service,  332 

(a.)     Bij  ^Yhom  Made,  332 
(b.)     Upon  Whom  Made,  332 
(c.)     Manner  of,  333 
(6.)     Return  of  Service,  333^ 
"(F.)     Objections  and  Exceptions,  333 
(G.)     Hearing  and  Determination,  335 
(1.)     Generally,  335 
(2.)     Continuances,  336 
(H )     The  Oath  and    Its    Administration, 

336 
(I.)      The  Assignment,  337 
(J.)      Costs,  337 
(K.)     The  Certificate,  337 

(1.)     General  Statement,  337 
(2.)     Requisites,  337 
(3.)     Amendment,  338 
(V.)     ^#eci  of  the  Discharge,  338 
(VI.)     Renewal  of  Application,  339 
(VII.)     Appeal  and  Review,  340 
1.      On  Surrender  of  Property,  340 
(I.)     Generally,  340 
(II.)     Proceedings  To  Procure,  341 
(A.)     /w  General,  341 
(B.)     Time  /or  Making  Application,  341 
(C.)     T/ie  Petition,  341 
(D.)     Schedule  and  Inventory,  342 
(1.)     Generally,  342 
(2.)     For>n  a^icZ  Contents,  342 
(3.)     Amendment,  344 
(E.)     r/ic  Affidavit,  344 
(F.)     A^o^jce  io  Creditor,  345 
(1.)     Generally,  345 
(2.)     Service,  346 
(G.)     Objections  and  Exceptions,  346 
(H  )     Hearing  and  Determination,  348 
(1.)     Generally,  348 
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(2.)     Continuances,  349 
(3.)     Findings,  350 
(I.)      The  Assignment,  350 
(J.)      Order  for  Dischurge,  350 
(1.)     In  General,  350 
(2.)     Vacating  or  Setting  Aside,  351 
(3.)     Effect,  351 
(K.)     Remanding   After   Refusal   of   Dis- 
charge, 352 
(L.)     Second  Application,  352 
m.     On  Giving  Bond  To  Apply  for  Relief  as  an  In- 
solvent, 352 
(I.)     Generally,  352 
(II.)     The  Bond,  353 
(III.)     Actions  on  the  Bond,  354 

16.  Escape,  354 

17.  Rearrest,  355 

D.    Proceedings  for  Wrongful  Execution,  356 

1.  Wrongful  Levy,  356 

2.  Nature  of  the  Action,  356 

3.  Prerequisites  to  Action,  358 

4.  Parties,  358 

5.  Pleadings,  359 

III.     BY  ACTION  OR  OTHER  PROCEEDING,  359 

A.  In  General,  359 

B.  Action  at  Law,  360 

1.     On  Domestic  Judgments,  360 

a.  Right  of  Action,  360 
(I.)     Generally,  360 

(II.)     Nature  and  Character  of  Judgment,  362 
(A.)     Validity  of  Judgment,  362 
(B.)     Finality  of  Judgment,  363 
(1.)     Generally,  363 
(2.)     Effect  of  Appeal,  364 
(C.)     Decrees  in  Equity  Generally,  364 
(D.)     Decree  of  Foreclosure,  365 
(E.)     Decree  for  Alimony,  366 
(F.)     Prolate  Decree,  366 
(G.)     Special  Proceedings,  366 
(H.)     Judgments  in  Rem,  366 

b.  Leave  To  /?Me,  367 

e.     Form  of  Action,  368 

d.  Jurisdiction  and  Y&nue,  368 

e.  Joinder,  369 
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f.  Pnrlicfi,  309 

(I.)      Plaintiff,  309 
(II.)     Dofcndant,  370 

g.  Pleadings,  371 

(I.)     Generally,  371 
(II.)     Declaration  and  Complaint,  371 
(III.)     Plea  or  Answer,  379 
(A.)     Generalhj,  379 
(B.)     Special  Defenses,  380 
(1.)     Generally,  380 
(2.)      Want  of  Jurisdiction,  381 
(3.)     Fraud,  383 
h.     Replication,  383 
i.      Trw7,  383 

(I.)     Generally,  383 
(II.)     Variance,  383 
(III.)     Judgment,  385 
2.     0«  Judgments  of  Courts  of  Sister  States,  386 

a.  Eifir/ii  to  Action,  386 
(I.)     General  Rule,  386 

(II.)     Nature   of  Judgment  and  Circumstances 
Affecting  Its  Enforcement,  386 
(A.)     Generally,   386 

(B.)     Effect  of  Stay  and  Other  Proceed- 
ings in  Sister  State,  390 
(C.)     Decrees  in  Equity,  391 

b.  Form  of  Action,  393 

c.  Parties,  394 

d.  Declaration  or  Complaint,  394 
(I.)     Generally,  394 

(II.)     Averment  of  Jurisdiction,  396 

e.  Plea  or  Ansiver,  400 

(I.)     Generally,  400 

(II.)      Want  of  Jurisdiction,  403 

(III.)     Fraud,  405 

f.  Replication,  407 

g.  TrmZ,  407 

(I.)  Generally,  407 
(II.)  Vrtr/a/ice,  408 
(III.)     Judgment,  409 

3.  Judgments  of  State  in    Federal    Courts    and    Vice 

Versa,  409 

4.  On  Judgments  of  Foreign  Tribunals,  410 

a.  Right  of  Action,  410 

b.  Form  of  Action,  411 

c.  Pleading,  412 

d.  Trial,  412 
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C.     Suit  in  Equity,  413 

1.  Jurisdiction  and  Right  to  Equitable  Relief,  413 

2.  Parties,  416 

3.  Pleadings,  416 

4.  'Hearing  and  Determination,  417 

IV.    RELIEF  FROM  ENFORCEMENT,  417 

A.    Quashing  or  Vacating  the  Writ,  417 

1.  Grounds,  417 

a.  Absence  of  Valid  Enforcible  Judgment,  417 
(I.)     Generally, ^  417 

(II.)     Defects  in  Judgment  or  Proceedings,  418 

(A.)     In  General,  418 

(B.)     Of  Justice's  Judgment  Docketed  in 
Court  of  Record,  419 
(III.)     Satisfaction  of  Judgment,  420 

(A.)     Generally,  420 

(B.)     Discharge  in  Bankruptcy,  420 
(IV.)     Dormant  Judgnient,  421 
(V.)     Death  of  Judgment  Debtor,  421 

b.  Alteration  in  Judgment,  421 

c.  Errors  in  Issuance  of  Writ,  421 
(I.)     In  General,  421 

(II.)     Alias  and  Pluries  Writs,  422 
(III.)     Upon  Transcript  of  Justice's  Judgment, 
423 

d.  Defects  in  Writ,  423 
(I.)     In  General,  423 
(II.)     Amount,  424 

e.  Errors  Subsequent  to  Issuance,  425 

2.  Motion  To  Procure  Quashal  or  Vacation,  425 

a.  Nature  of,  425 

b.  Power  and  Jurisdiction,  425 
(I.)     In  General,  425 

(II.)      Where   Transcript  of  Justice's  Judgment 

Filed  in  Superior  Court,  426 
(III.)     Courts  of  Equity,  427 

c.  Parties,  427 

d.  Preliminary  Supersedeas  or  Stay,  429 

e.  When  and  Where  Made,  429 

f.  Notice,  430 

(I.)     In  General,  430 
(II.)     Requisites,  431 

g.  Form,  and  Sufficiency,  431 

h.     Hearing  and  Determination,  431 
(I.)     In  General,  431 
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(II.)     Issncfi  to  Jury,  432 
(III.)     Presum.'ptions,  433 
i.      EjUct  of  Adjudication,  433 
(I)     As  Res  Adjudicata,  ^'i'i 
(li.)     As  a  Bar  to  Further  Proceedings  on  the 

Writ,  433 
(III.)     On  Original  Judgment,  434 
(IV.)     On  Sale,  434 
j.     Review,  434 
B.    By  Affidavit  of  Illegality,  435 

1.  In  General,  435 

2.  Who  May  Male  and  File,  436 

3.  Time  for  Filing,  436 

4.  Grounds  of  Affidavit,  436 

a.  /«  General,  436 

b.  Goujgr  Behind  Judgment,  437 

c.  incA-  o/  Jurisdiction,  438 

d.  Satisfaction  or  Discharge,  439 

e.  Dormancy  and  Prematureness,  439 

5.  i^orm  aii(?  Sufficiency,  439 

a.  /w  General,  439 

b.  Verification,  440 

6.  Objections  to  Sufficiency,  441 

7.  Construction  of  Affidavit,  441      _ 

8.  Amendment  and  Second  Affidavit,  441 

9.  Bond  Accompanying  Affidavit,  "^^2 

10,     F27i»^  aj?r7  Subsequent  Proceedings,  442 

a.  Generally,  442 

b.  A^oficf,  443  .      . 

c.  Bearing  and  Determination,  443 

(I.)     Precedence  of  Motions,  443 
(li  )     Pleadings,  Issnes  and  Tnal,  443 
(III.)     Affidavit  Interposed  for  Delay,  444 
(IV.)     Verdict  and  Judgment,  444 
11.    Review,  445 
C.    i2cZt>/  i^rom  Informal  or  Invalid  Levies,  445 

1.  Remedies  Generally,  445 

2.  Remedy  by  Motion,  446 

a.  Generally,  446 

b.  Grounds,  446  ,.  ttt  -4  ^^r 
(I.)  Unauthorized  or  Defective  u  ?nt,  44b 
(li.)     Defective  or  Unauthorized  Levy,  447 

(A.)     Generally,  447 

(B  )     I^rv  Upon  Property    of    Stranger, 
448 

c.  Prerequisites,  448 

d.  ^#ecf  of  Existence  of  Other  Remedies,  448 
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e.  Vemie  and  Jurisdiction,  448 

f.  Parties,  448 

g.  The  Motion,  448 
h.  When  Made,  449 
i.  Hearing,  449 

j.     Appeal,  449 

k.    £'#'cc^  o/  QuaMng  Levy,  449 

D,  Setting  Ai;ide  Sale,  450 

E.  5?/  Injunction  Against  Execution,  450 

1.  Nature  of  Suit,  450 

2.  jE'j^'ec^  o/  Existence  of  Remedy  at  Law,  450 

3.  Relief  Where  Property  Taken  Is  Personalty,  454 

4.  Grounds  of  Relief,  455 

a.  Defects  and  Irregularities,  455 

(I.)     /w  f/te  Writ  of  Execution,  455 
(II.)     In  the  Issuance  of  the  Writ,  456 
(A.)     In  General,  456 
(B.)     Where  Writ  Issued  Without  a  Judg^ 

ment,  457 
(C.)     Where  Judgment  Is  Dormant,  458 
(III.)     In  the  Levy,  458 

(A.)     In  General,  458 
(B.)     Levy  on  Property  of  Strangers,  460 
(1.)     Where    Levy   Is    Threatened, 

460 
(2.)     Where  Property  Is  Personal, 

461 
(3.)     Where  Property  Is  Real,  464 
(C.)     Levy    on    Exempt    and   Homestead 
Property,  469 
(TV.)     In  the  Sale,  469 

b.  To  Prevent  a  Cloud  on  Title,  470 

e.  Compelling  Exhaustion  of  Certain  Property  First, 
478 

d.  To  Protect  Creditors,  475 

e.  To  Prevent  Sacrifice  at  Sale,  478 

f.  Where  Writ  Is  Used  Oppressively,  479 

g.  Proceeding  in  Violation  of  Stay  of  Execution,  479 
h.  Nonresidence  of  Parties,  479 

i.      Against  Removal  of  Fixtures,  479 

Jj.      Enjoining   Executions   Against   Executors,    Ad- 

ministrators  and  Heirs,  480 
k.     Until  Relief  Can  Be  Had  at  Law,  481 

5.  Proceedings  for  Relief,  481 

a.     Jurisdiction  and  Venue,  481 
(I.)     In  General,  481 
(II.)     State  and  Federal  Courts,  484 
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(III.)     Matter  in  Dispute,  484 

b.  Bond  or  Deposit,  485 

c.  Supporting  Affidavits,  486 

d.  Party  Must  Do  Equity,  486 

e.  Parties,  486 

(I.)     In  General,  486 
(li.)     Plaintiff,  487 
(III.)     Defendant,  487 

f.  Bill  or  Complaint,  489 
(I.)     In  General,  489 

(II.)     General  Allegations,  489 

(A.)     Allegation  of  Judgment  and  Execu- 
tion, 489 
(B.)     As  to  Legal  Remedy,  490 
(C.)     As  to  Irreparable  Injury,  490 
(III.)     Particular  Allegations,  491 

(A.)     W/iere    Execution    Issued    wi    Dor- 
mant Judgment,  491 
(B.)     Property  Levied  on  in  Wrong   Or- 
der, 491 
(C.)     Levy  on  Stranger's  Property,  492 
(D.)     Where  Levy  and  Sale    Will    Cloud 
Title,  493 
(IV.)     Midtifariousness,  494 
(V.)     Prayer,  494 
(VI.)     Verification,  494 
g.    Demurrer,  494 
h.     Ansicer,  494 
i.      Cross-Bill,   Cross-Complaint    and    Counterclaim, 

494 
j.     Notice  and  Citation,  495 
k.     Preliminary  or  Conditional  Relief,  495 
1.'     Hearing  and  Determination,  495 
m.    Decree,  496 

(I.)     In  General,  496 
(II.)     Decree  for  Plaintiffs,  496 
(III.)     Decree  for  Defendants,  497 
n.     Appeal,  498 
0.     Cosfs,  498 

p.     Ahandonment  or  Waiver,  499 
q.     Effect  of  Injunction,  499 

F.  EquifaUe  Relief  Against  Judgment,  501 

G.  Audita  Querela,  501 

H.    Bill  To  Quiet  Tiile,  501 
I.      Trespass  To  Try  Title,  501 

CROSS-KEFERENCES: 

[See  15  Standard  Proc.  713,  714.] 
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5.  Exemptions  From  Levy,^  —  a.  What  Property  Exempt} 
(I.)  In  General.  —  Statutory  provisions  in  most  states  give  every  debtor 
certain  specified  exemptions  from  execution  and  other  judicial  process 
for  the  enforcement  of  judgments.^  The  fact  that  a  debtor  used  non- 
exempt  funds  or  property  in  acquiring  property  which  is  exempt,  does 
not  deprive  him  of  his  exemption  in  the  acquired  property,*  even 
though  he  acts  in  anticipation  of  a  levy,  with  the  deliberate  purpose 
of  holding  the  property  as  exempt.^  Although  it  has  been  held  that 
this  rule  does  not  apply  to  homestead  exemptions,^  on  principle,  an 
insolvent  debtor  knowing  of  his  insolvency  may  acquire  a  homestead 
and  hold  it  as  exempt  from  his  creditors  although  purchased  with  non- 
exempt  assets.^  The  exercise  of  a  right  of  homestead  by  a  debtor 
who  is  indebted  to  third  persons  is  not  a  fraud  invalidating  his  home- 
stead claim  at  the  instance  of  his  creditors.^    It  has  been  held  that  a 


1.  As  to  exemptions  generally,  see 
the  title  "Homesteads  and  Exemp- 
tions." 

2.  What  property  sulaject  to  levy, 
see  supra,   II,  B,   3. 

3.  See  generally  the  statutes,  and 
n  Stand.vrd  Prog."  469;  also  infra,  this 
article. 

4.  U.  S.—In  re  Letson,  157  Fed.  78, 
84  C.  C.  A.  582  (where  the  debtor  ac- 
quired a  homestead);  First  Nat.  Bank 
V.  Glass,  79  Fed.  706,  25  C.  C.  A.  151. 
Micll. — O'Donnell  V.  Segar,  25  Mich. 
.S67.  Minn. — Jacoby  v.  Parkland  Dis- 
tilling Co.,  41  Minn.  227,  43  N.  W.  52. 

5.  U.  S. — In  re  Hammonds,  198  Fed. 
574.  Ky.— Northington  r.  Boyd,  12  Ky. 
L.  Eep.  227.  Wis.— Comstock  v. 
Beehtel,  63  Wis.  656,  24  N.  W.  465. 

[a]  The  section  of  the  Bankrupt 
Act  providing  that  conveyances  and 
transfers  of  property  by  a  debtor  made 
with  intent  to  hinder,  delay,  or  defraud 
his  creditors  shall  be  void  as  to  them 
has  no  application  to  the  case  made 
in  the  text.  This  section  has  in  view 
dispositions  of  property  made  by  a 
debtor  to  others  with  such  intent.  In 
re  Hammonrls,  198  Fed.  574. 
[b]  The  only  remedy  of  the  creditor 
is  in  following  the  non-exempt  property 
into  the  hands  of  the  fraudulent  pur- 
chaser. Comstock  V.  Beehtel,  63  Wis. 
C56,    24    N.    W.    465. 

6.  In  re  Hammonds,  198  Fed.  574; 
Pratt  n.  Burr,  5  Biss.  36,  19  Fed.  Cas. 
No.  11,372;  Long  v.  Murphy,  27  Kan. 
375. 

7.  U.  S.—In  re  Letson,  157  Fed.  78, 
84  C.  C.  A.  582;  Kelly  v.  Sparks,  .54  Fed. 
70;  Backer  r.  Meyer,  43  Fed.  702.  HI. 
Cipperly  v.  Ehodes,  53  111.  346.    Minn. 
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Jacoby  v.  Parkland  Distilling  Co.,  41 
Minn.   227,  43  N.  W.  52. 

[a]  An  insolvent  who  devotes 
money,  subject  to  claims  of  his  credi- 
tors, to  the  payment  of  liens  to  which 
the  homestead  is  subject,  may  claim 
his  homestead  against  his  creditors.  In 
re  Henkel,  2  Sawy.  305,  11  Fed.  Cas. 
No.  6,362;  Eandall  v.  Buffington,  10 
Cal.  491.  But  see  Eiddell  v.  Shirley,  5 
Cal.  488. 

8.  Ala. — Dowling  v.  Home,  117  Ala. 
242,  23  So.  74.  Cal.— Simonson  v.  Burr, 
121  Cal.  582,  54  Pac.  87  (where  home- 
stead was  created  pending  suit) ;  Frit- 
zell  V.  Leaky,  72  Cal.  477,  14  Pac.  198; 
King  f.  Gatz,  70  Cal.  236,  11  Pac.  656. 
Tex.— Chase  v.  Swayne,  88  Tex.  218,  30 
S.  W.  1049,  53  Am.  St.  Eep.  742;  North 
V.  Shearn,  15  Tex.   174. 

[a]  Even  though  the  purpose  he  to 
avoid  the  subjection  of  the  property  to 
his  debts,  it  is  no  fraud  to  convert 
property  liable  to  execution  into  a 
homestead.  Dowling  v.  Home,  117 
Ala.  242,  23  So.  74;  McPhee  v. 
O'Rourke,  10  Colo.  301,   15  Pac.  420. 

[b]  A  declaration  of  homestead  is  not 
a  conveyance  within  the  meaning  of  a 
statute  relating  to  fraudulent  convey- 
ances. In  re  Henkel,  2  Sawy.  305,  11 
Fed.  Cas.  No.  6,362;  Simonson  v.  Burr, 
121  Cal.  582,  54  Pac.  87;  Fritzell  V. 
Leaky,  72  Cal.  477,  14  Pac.  198. 

[c]  When  a  conveyance  to  the  wife 
is  made  by  the  husband  for  the  pur- 
pose of  placing  the  home  beyond  the 
reach  of  creditors,  she  may  claim  the 
benefit  of  the  homestead  statute  even 
against  such  creditors.  Colo. — McPhee 
V.  O'Eourke,  10  Colo.  301,  309,  15  Pac. 
420.     Mich.— Orr   v.   Shraft,   22   Mich. 
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bankruptcy  court,  on  principlcf5  of  equity,  will  not  set  aside  to  the 
bankrupt  as  exempt,  property  which  was  fraudulently  acquired  by 
him.® 

(II.)  Personal  Property.  —  Some  statutes  exempt  generally  "prop- 
erty" or  "personal  property"  to  a  certain  amount,^"  or  make  an  ex- 
emption of  a  certain  amount  of  personal  property  to  heads  of  families 
who  have  no  homestead."  Under  the  latter  statute,  the  exemption 
cannot  be  claimed  even  though  the  homestead  be  incumbered  for  all 
it  is  worth,"  or  though  the  title  to  the  homestead  is  in  the  wife.'^ 
While  some  courts  have  held  that  the  word  "property"  refers  ex- 
pressly to  articles  of  property  which  are  liable  to  be  sold  under  execu- 
tion and  would  not  include  a  chose  in  action,^*  generally  the  Avords 
'* personal  property"  used  in  an  exemption  statute  have  a  compre- 
hensive signification  and  are  construed  to  embrace  everything  not 
realty,  which  is  subject  to  ownership.^^  Such  statutes  therefore  in- 
clude money,"  and  choses  in  action,^^  such  as  judgments,^^  as  well  as 


260.    Miss. — Edmonson  v.  Meacham,  50 
Miss.   34,   39. 

[d]  Where  Occupancy  Is  Not  Bona 
Fide. — A  debtor  who  built  a  busines3 
block  with  funds  obtained  from  goods 
purchased  of  his  creditors  cannot  on 
the  eve  of  bankruptcy  move  into  the 
block  and  claim  it  as  a  homestead, 
where  his  occupancy  fails  for  want  of 
good  faith.  In  re  Lammer,  7  Biss. 
269,  14  Fed.  Cas.  No.  8,031. 

9.  In  re  Woollcott,  140  Fed.  460. 

10.  Brewer's  Admr.  v.  Granger,  45 
Ala.  580. 

[a]  Where  the  statute  does  not  pre- 
scribe any  particular  kind  of  property, 
the  debtor  may  claim  as  exempt  an  ac- 
count or  a  note  or  any  other  chose  in 
action.  Coppage  v.  Gregg,  1  Ind.  App. 
112,  27  N.  E.  570. 

11.  See  generally  the  statutes. 

[a]  The  owner  of  a  life  estate  oc- 
cupied by  him  as  a  family  residence 
and  mortgaged  to  creditors  is  the  own- 
er of  a  homestead  within  the  statute 
and  cannot  hold  as  exempt  personal 
propertv  in  lieu  of  a  homestead  .  Bid- 
dinger  'r.  Pratt,  50  Ohio  St.  719,  35  N. 
E.  795. 

12.  State  r.  Townsend,  17  Neb.  530, 
23  N.  W.  509;  State  r.  Krumpas,  13 
Neb.  321,  14  N.  W.  409;  Quigley  f- 
Mitchell,  41  Ohio  St.  375;  Staley  f. 
Woolev,  8  Ohio  Cir.  Ct.  35. 

13.  'stout  V.  Eapp,  17  Neb.  462,  23 
N.  W.  364;  Stalev  ;-.  Woollev,  4  Ohio 
Cir.  Dec.  550,  8  Ohio  Cir.  Ct.  35. 

[a]  But  if  the  house  is  not  occupied 
at  the  time  of  the  levy,  the  exemption 


may    be    claimed.     Ryan    r.    Miller,   40 
Ohio  St.  232. 

14.  N.  C— Ballard  v.  Waller,  52  N, 
C.  84.  Vt.— Scott  V.  White,  27  Vt.  561; 
Edson  V.  Trask,  22  Vt.  18.  Can.— Hud- 
son's  Bay  Co.  v.  Hazlett,  4  Brit.  Col. 
450. 

15.  Kennedy  v.  Smith,  99  Ala.  83, 
11  So.  665;  Enzor  f.  Hurt,  76  Ala.  595; 
Williamson  f.  Harris,  57  Ala.  40,  29 
Am.  Rep.  707. 

16.  Brewer's  Admr.  v.  Granger,  45 
Ala.  580. 

As  to  exemption  of  money  generally, 
see  infra,  IT,  B,  5,  a,  (ITT). 

17.  Kennedy  v.  Smith,  99  Ala.  83, 
11  So.  665;  Borden  r.  Bradshaw,  68 
Ala.   362. 

[a]  A  chose  in  action  is  property 
and  if  selected  by  the  debtor  it  must 
be  exempt.  Frost  v.  Navlor,  68  N.  C. 
325. 

[b]  Claiming  Wages  Above  Statutory 
Limit,  as  Personalty. — Where  the  stat- 
ute exempts  personal  property  to  a 
value  of  $1000  and  in  addition  thereto 
w^-iges  to  an  amount  of  $25,  the  debtor 
can  claim  any  wages  over  the  $25  as 
personal  propertv  not  exceeding  $1000. 
Enzor  r.  Hurt,  76  Ala.  595. 

18.  Ala. — Borden  r.  Bradshaw,  68 
Ala.  362.  Ark.— Draffin  r.  Smith,  63 
Ark.  83.  37  S.  W.  307;  Atkinson  r.  Pitt- 
man,  47  Ark.  464,  2  S.  W.  114.  Ga. 
Loggett  &  Co.  r.  A'an  Horn,  76  Ga.  795. 
Ind. — Butner  r.  Bowser,  104  Ind.  255, 
3  N.  E.  889.  Ky.— Braswell  r.  Reh- 
koff,  19  Kv.  L.  Rep.  1037,  42  S.  W. 
G16.      Mo.— Day    v.    Burnham,    82    Mo. 
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notes/^  and  credits  generally.'"  ]\Ierchandise  kept  for  sale  is  exempt 
as  personal  property,-^  unless  the  statute  provides  that  the  exemption 
shall  not  be  claimed  in  shifting  merchandise." 

(III.)  Money.  —  (A.)  In  General.2s  —  The  right  to  exemption  in 
money  depends  entirely  upon  the  statutes  and  constitutional  provisions 
of  the  particular  jurisdiction  wherein  it  is  sought  to  be  claimed  as 
exempt.-*  In  some  jurisdictions  a  debtor  claiming  his  exemption  may 
select  money.-^  But  under  statutes  exempting  property  only,  money 
cannot  usually  be  claimed  as  exempt.^^ 


App.  538.  Neb.— Mace  v.  Heath,  34 
Neb.  54,  51  N.  W.  317.  N.  D.— Cleve- 
land r.  McCanna,  7  N.  D.  455,  75  N. 
W.  908,  66  Am.  St.  Eep.  670,  41  L.  R. 
A.  852. 

19.  Brinson  V.  Edwards,  94  Ala, 
447,  10  So.  219;  Darden  v.  Reese,  62  Ala. 
311;  Carter's  Admrs.  v.  Carter,  20  Fla, 
558,  51    Am.  Rep.  618. 

20.  Ala. — Dane  v.  Loomis,  51  Ala. 
487.  Ark. — Wheeler  v.  Eatman,  67  Ark. 
133,  53  S.  VV.  571.  Mo.— Rolla  State 
Bank  v.  Borgfeld,  93  Mo.  App.  62; 
Green  v.  Baxter,  91  Mo.  App.  633; 
State  f.  Finn,  8  Mo.  App.  261.  Ohio. 
Chilcote  V.  Conley,  36  Ohio  St.  545. 

[a]  Fees  due  to  an  officer  or  witness 
may  be  claimed  as  exempt.  Dane  v. 
Loomis,    51    Ala.    487. 

[b]  A  debt  due  him  from  the  gar- 
nishee may  be  exempted.  Winter  &  Co. 
l\    Simpson,   42    Ark.   410. 

[c]  'Book  Accounts.  —  Coppage  v. 
Gregg,  1  Ind.  App.  112,  27  N.  E.  570; 
Miller  v.  Mahoney,  16  Ky.  L.  Rep.  799. 
29   S.  W.   879. 

21.  Brewer's  Admrs.  v.  Granger,  45 
Ala.  580. 

22.  Laderburg  v.  Miller,  210  Fed. 
614,  127  C.  C.  A.  250. 

[a]  Under  such  a  statute  a  bankrupt 
cannot  hold  as  exempt  goods  which  he 
removed  from  the  shelves  and  boxed 
up  in  contemplation  of  bankruptcy  and 
for  the  purpose  of  claiming  the  exemp- 
tion. Laderburg  V.  Miller,  210  Fed. 
614.  127  C.  C.  A.  250. 

fb]  Upon  the  death  of  the  owner  a 
stock  of  merchandise  ceases  to  be 
shifting,  and  becomes  fixed  and  stable. 
Edgewood  Dist.  Co.  v.  Rosser's  Admr., 
116  Va.  624,  82  S.  E.  716. 

23.  Exemption  of  pension  money, 
see  infrn,  IT,  B,  5,  a,   (TIT),   (B). 

Exemption  of  bounty  money,  see  in- 
fra, IT,  B,  5,  a,  (TIT),  (C). 

Exemption  of  insurance  money,  see 
infra,  II,  B,  5,  a,  (III),  (D). 
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24.  See  generally  the  statutes  and 
constitutions. 

[a]  Money  (1)  in  the  hands  of  an 
attorney,  belonging  to  an  execution  de- 
fendant, is  not  exempt  from  garnish- 
ment, even  though  such  money  was 
collected  by  suit.  Mann  v.  Buford,  3 
Ala.  312.  (2)  But  money  awarded  to 
a  debtor  out  of  the  proceeds  of  his  real 
estate  under  the  exemption  law,  and 
paid  over  to  his  attorney  is  not  liable 
to  attachment  in  the  hands  of  the  at- 
torney. Gery  v.  Ehrgood,  31  Pa.  329. 
As  to  exemption  of  proceeds  of  exempt 
property,  see  infra,  II,  B,  5,  a,  (XIX). 

[b]  In  Georgia  no  exemption  of 
cash  is  allowed,  but  the  debtor  is  given 
an  opportunity  to  invest  the  cash  in 
other  personalty  which  may  then  be 
claimed  as  exempt.  Johnson  v.  Red- 
wine,  105  Ga.  449,  33  S.  E.  676;  Rich- 
ards V.  Jernigan,  70  Ga.  650;  Jones  v. 
Ehrlisch,  65  Ga.  546.  But  see  Rosser 
V.  Florence,  119  Ga.  250,  45  S.  E.  975; 
Johnson   v.  Dobbs,  69   Ga.  605. 

25.  See  the  following:  Ala.— Will- 
iamson V.  Harris,  57  Ala.  40.  Mo. 
Rolla  State  Bank  v.  Borgfeld,  93  Mo. 
App.  62;  Marchildon  v.  O'Hara,  52  Mo. 
App.  523.  Ohio. — Comer  v.  Dodson,  22 
Ohio  St.  615.  Pa.— Gibbons  v.  Gaflfney, 
154  Pa.  48,  26  All.  24. 

[a]  An  exemption  in  the  proceeds  of 
the  sale  of  real  property  in  which  the 
debtor  has  an  interest  may  be  claimed. 
Swandale  v.  Swandale,  25  S.  C.  389. 

[b]  Where  a  debtor  uses  his  own 
money  to  purchase  a  house  and  lot,  in 
his  wife's  name  and  for  her  benefit, 
his  creditors  cannot  follow  and  subject 
to  their  claims  so  much  of  this  money 
as  the  debtor  was  entitled  to  claim  as 
his  personal  property  exemption.  Brid- 
gers  V.  Howell,  27  S.  C.  425,  3  S.  E. 
790. 

26.  Ark. — Surratt  v.  Young,  55  Ark. 
447,  18  S.  W.  539;  Brown  v.  Peters,  53 
Ark.   182,   13   S.  W.  f29;   Chambers  v. 
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(B.)  Pension  Money.  —  In  the  absence  of  any  statute  upon  the  sub- 
ject, pension  money  is  not  exempt.-^  Then;  are  statutes,  liowever,  both 
federal  and  state,  exempting  such  moneys.^* 

Under  the  federal  statute,-^  the  rule  generally  obtaining  is  that 
pension  money  is  wholly  exempt,  regardless  of  whose  hands  it  may 
be  in  or  the  nature  of  the  process  by  which  it  is  sought  to  be  held, 
up  to  the  time  that  it  is  received  by  the  pensioner.^"  After  the  money 
has  been  paid  over  to  him,  it  is  no  longer  exempt,  however  ;^^  and  this 


Perry,  47  Ark.  400,  1  S.  W.  700;  Nor- 
ris  V.  Kidd,  28  Ark.  485,  499.  111.— Fin- 
len  f.  Howard,  126  111.  259,  18  N.  E, 
560;  Nichols,  Shepard  &  Co.  v.  Good- 
heart,  5  ill.  App.  574.  But  see  Fan- 
ning V.  Jacksonville  Nat.  Bank,  76  111. 
53,  decided  under  a  former  statute. 
Md.— State  v.  Boulden,  57  Md.  314. 

[a]  Unless  the  property  claimed  ex- 
ceeds the  amount  of  the  exemption  and 
the  statute  requires  a  sale  and  a  pay- 
ment to  the  debtor  of  the  amount  of 
the  exemption  out  of  the  proceeds. 
Fowler  v.  Gray,  99  Md.  594,  58  Ati. 
444;  State  v.  Boulden,  57  Md.  314. 

As  to  exemption  of  proceeds  of  ex- 
empt property,  see  generally  iiifra,  II, 
B,  5,  a,   (XIX). 

27.  Oavanaugh  v.  Smith,  84  Ind, 
380,  386,  wherein  the  court  said:  "It 
is  pushing  analogy  to  an  unreasonable 
length  to  affirm  that  pensions  are  pro- 
tected, independently  of  statute,  upon 
the  same  grounds  as  the  salaries  of 
public  officers.  The  salaries  of  officers 
are  protected  from  seizure  in  order  to 
prevent  the  machinery  of  government 
from  being  stopped  by  a  withdrawal 
of  compensation  from  those  cha;-ged 
with  the  administration  of  govern- 
mental affairs,  and  this  reason  .  .  . 
cannot   extend   to  pensioners." 

28.  See  generally  the  statutes. 

29.  U.  S.  Rev.  St.,  1873,  §4747;  IT. 
S.  Comp.  St.,  1913,  §9080,  providing 
that  "no  sum  of  money  due,  or  to  be- 
come due,  to  any  pensioner  shall  be  li- 
able to  attachment,  levy,  or  seizure 
by  or  under  any  legal  or  equitable  pro- 
cess whatever,  whether  the  same  re- 
mains with  the  Pension-Office,  or  any 
officer  or  agent  thereof,  or  is  in  course 
of  transmission  to  the  pensioner  en- 
titled thereto,  but  shall  inure  wholly 
to  the  henofit   of  such  pensioner." 

30.  la.— Triplett  r.  Graham,  58 
Iowa  135,  12  N.  W.  143;  Webb  v.  Holt, 
57  Iowa  712,  11  N.  W.  658.  See  Man- 
uing  V.  Spry,  121  Iowa  191,  96  N.  W. 


873.  Ky.— Robion  v.  Walker,  82  Ky. 
60,  56  Am.  Hop.  878;  Eckert  &  Co.  v. 
McKee,  9  Bush  355.  Me.— Friend  v. 
Garcelon,  77  Me.  25,  52  Am.  Rep.  739. 
N.  J. — Jardain  v.  Fairton  Sav.  F.  & 
Bldg.  Assn.,  44  N.  J.  L.  370.  N.  Y, 
Stockwell  V.  Nat.  Bank,  36  Hun  583. 
Tenn. — Payne  &  Co.  v.  Gibson,  5  Lea 
173.  Vt.— Bullard  r.  Goodno,  73  Vt. 
88,  50  Atl.  544.  See  Bailey  v.  Bailey, 
76  Vt.  264,  56  Atl.  1014,  104  Am.  St. 
Kcp.  935,  65  L.  R.  A.  332. 

[a]  Pension  money  in  the  hands  of 
the  pensioner's  agent  or  attorney  ap- 
pointed to  receive  it  from  the  disburs- 
ing agent  is  exempt  from  trustee-pro- 
cess. Adams  v.  Newell,  8  Vt.  190.  Sec 
also  Payne  &  Co.  v.  Gibson,  5  Lea 
(Tenn.)    173. 

31.  U.  S. — Mcintosh  v.  Aubrey,  185 
U.  S.  122,  22  Sup.  Ct.  561,  46  L.  ed. 
834;  In  re  Jones,  166  Fed.  337  {disap- 
proviufi  In  re  Bean,  100  Fed.  262);  In 
re  Stout,  109  Fed.  794.  Conn.— Price  v. 
Savings  Soc,  64  Conn.  362,  30  Atl.  139, 
42  Am.  St.  Rep.  198.  Ind.— Faurote  v. 
Carr,  108  Ind.  123,  9  N.  E.  350;  Cav- 
auaugh  r.  Smith,  84  Ind.  380.  Kan. 
Cranz  v.  White,  27  Kan.  319,  41  Am. 
Rep.  408.  Ky.— Curtis  v.  Helton,  109 
Kv.  493,  59  S.  W.  745,  95  Am.  St.  Rep. 
388;  Johnson  v.  Elkins,  90  Kv.  163, 
13  S.  W.  448,  8  L.  R.  A.  552;  Robion  r. 
Walker,  82  Ky.  60,  56  Am.  Rep.  878 
(overruling  Eckert  &  Co.  f.  McKee,  9 
Bu<5h  355,  so  far  as  contrary) ;  Sims  r. 
Walsham,  9  Ky.  L.  Rep.  912,  7  S.  W. 
557;  Ashler  r.  Terry,  6  Ky.  L.  Rep. 
745;  Hudspeth  v.  Harrison,  6  Ky.  L. 
Rep.  304;  Moxley  r.  Andrews.  5  Ky.  L. 
Rep.  425.  See  Sanders  r.  Herndon,  122 
Kv.  760,  768,  93  S.  W.  14,  121  Am.  St. 
Rep.  493,  5  L.  R.  A.  (N.  S.)  1072.  Me. 
Crane  r.  Linneus,  77  ^le.  59;  Friend  c. 
Garcelon,  77  iMe.  25,  52  Am.  Rep.  739. 
See  Hal  horn  r.  Robinson,  96  Me.  33,  51 
Atl.  2.16.  Mass.— Tullv  r.  TuUy,  159 
Mass.  91,  ,34  N.  E.  79;  "Spelman  v.  Aid- 
rich,  126  Mass.  113;  Kellogg  v.  Waite, 
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is  true  although  it  be  deposited  in  a  bank,^^  or  with  some  other  per- 


12  Alien  529.  Mich.— See  Eecor  v. 
Commercial,  etc.  Bank,  142  Mich.  479, 
106  N.  W.  82,  7  Ann.  Cas.  754,  5  L.  E. 
A.  (N.  S.)  472.  N.  J.— Jardain  v.  Fair- 
ton  Sav.  Fund,  etc.  Assn.,  44  N.  J.  L. 
376.  N.  Y.— Beecher  v.  Barber,  6  Dem. 
Sur.  129;  Matter  of  Winans,  5  Dem. 
Sur.  13S;  Smith  v.  Blood,  106  App. 
Div.  317,  94  N.  Y.  Supp.  667;  St.  Law- 
rence State  Hospital  r.  Fowler,  15  Misc. 
159.  37  N.  Y.  Supp.  12,  72  N.  Y.  St. 
164';  Burgett  r.  Fancher,  35  Hun  647. 
Ohio, — Fulwiler  v.  Infield's  Guardian,  3 
Ohio  Cir.  Dec.  338,  6  Ohio  Cir.  Ct.  36. 
Pa.— Rozelle  v.  Ehodes,  116  Pa.  129,  9 
Atl.  160,  2  Am.  St.  Eep.  591,  (holding 
that  money  received  from  the  govern- 
ment by  a  pensioner,  and  by  him  de- 
fiosited  in  the  hands  of  a  bailee  for 
safe  keeping,  is  subject  to  an  attach- 
ment-execution); Lancaster  County 
Poor  Directors  v.  Hartman,  9  Pa.  Co. 
Ct.  177,  holding  that  pension  money 
paid  to  committee  of  insane  pensioners 
not  exempt  thereafter.  Vt. — Martin  v. 
Hurlburt,  60  Vt.  364,  14  Atl.  649,  dis- 
approimg  Hay  ward  v.  Clark,  50  Vt. 
612.  See  Bailey  v.  Bailey,  76  Vt.  264, 
56  Atl.  1014,  104  Am.  St.  Eep.  935,  65 
L.  E.  A.  332. 

[a]  The  federal  statute  "protects 
pension  money  from  attachment  so 
long  as  it  remains  due  to  the  pensioner, 
but  not  after  it  has  been  actually  paid 
over,  ind  has  come  into  his  posses- 
sion." Price  V.  Society  for  Savings, 
64  Conn.  362,  30  Atl.  139,  42  Am.  St. 
Eep.  198.  "It  does  not  attempt  to 
invade  the  domain  of  state  legislation 
in  respect  to  exemptions;  its  simple 
and  obvious  purpose  is  to  protect  the 
donation  while  in  transit  to  the  pen- 
sioner. Its  language  is  not,  'no  money 
in  the  hands  of  a  pensioner,'  or  'no 
pension  money,'  but  'no  sum  of  money 
due  or  to  become  due  to  any  pensioner.' 
The  protection  is  to  an  undelivered 
sum  of  money.  This,  which  is  implied 
in  the  first  words  of  the  section  is 
made  more  clear  by  its  after  language, 
for  it  prohibits  seizure  whether  this 
sum  of  money  due  or  to  become  due 
remains  with  the  pension  office  or  an 
officer  or  agent  thereof,  or  in  course 
of  transmission  to  the  pensioner  en- 
titled thereto.  To  guard  against  any 
abuse  or  destruction,  it  thus  specifies 
the  various  positions  which  money  duo 
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or  to  become  due  can  occupy,  and  in 
effect  declares  that  pension  money  shall 
not  be  interrupted  on  its  way  to  the 
pensioner.  The  last  clause  of  the  sec- 
tion which  reads,  'but  shall  inure 
wholly  to  the  benefit  of  such  pensioner,' 
is  qualified  by  and  must  be  read  in  the 
light  of  the  preceding  words  of  the 
section  It  is  comprehensive  language, 
buj  it  is  only  language  strengthening  and 
making  more  plain  the  intention  of  the 
preceding  words.  It  applies  to  money 
due  or  to  become  due,  and  not  to  money 
paid  and  in  possession.  Nowhere  in 
the  section  is  there  reference  to  pen- 
sion money  in  the  hands  of  the  pen- 
sioner. It  does  not  purport  to  exempt 
money  in  such  hands  from  the  oper- 
ation of  state  laws,  either  those  of  tax- 
ation, or  the  ordinary  statutes  con- 
cerning exemptions  and  indebtedness. 
It  is  doubtless  true  that  such  statute 
is  to  be  liberally  construed,  and  so 
construed  that  the  pensioner  shall  ac- 
quire full  possession  of  his  pension, 
free  from  any  interception  directly  or 
indirectly  in  the  course  of  its  transit." 
Cranz  v'.  White,  27  Kan.  319,  41  Am. 
Eep.   408. 

fb]  Another  Statement.— "The  e^- 
emption  under  the  law  (federal  stat- 
ute) covers  pension  money  only  during 
its  transmission  to  the  pensioner. 
When  it  has  been  received  by  him,  it 
has  inured  wholly  to  his  benefit,  with- 
in the  meaning  of  this  statute.  Then, 
to  the  same  extent  as  money  from  other 
sources,  it  is  subject  to  attachment, 
levy,  and  seizure  as  opportunity  pre- 
sents itself.  Mcintosh  v.  Aubrey,  185 
U  S.  122,  46  L.  ed.  834.  And  so,  in 
effect,  was  the  holding  of  this  court  in 
Martin  r.  Hurlburt,  60  Vt.  364,  14  Atl. 
649."  Bailey  v.  Bailey,  76  Vt.  264,  56 
Atl.  1014. 

But  under  state  statutes,  rule  may  be 
otherwise.     See  infra,  this  section. 

32.  Kan. — Cranz  v.  "Wliite,  27  I^an. 
219,  41  Am.  Eep.  408.  Mass. — Spelman 
V.  Aldrich,  126  Mass.  113.  N.  J.— State 
V.  Fairton  Sav.  Fund,  etc.  Assn.,  44  N, 
J.  L.  376.  N.  Y.— Matter  of  Winans, 
5  Dem.  Sur.  138;  Burgett  v.  Fancher, 
35  Hun  647.  Vt.— Martin  v.  Hurlburt, 
60  Vt.  364,  14  Atl.  649. 

But  see  Eeiff  v.  Mack,  160  Pa.  265, 
28  Atl.  699,  40  Am.  St.  Eep.  720,  im- 
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son,^^  or  loaned  to  another.^*     Nor  docs  the  exemption  extend  to  or 
include  property  purchased  with  such  pension  moncy,^°  though  upon 


pliedly  overruling  McCalla  v.  Brennan, 
14  W.  N.  0.  (Pa.)  513. 

33.  Carter  &  Co.  v.  Strange,  7  Ky. 
L.  Rep.  .■502. 

34.  Carter  &  Co.  v.  Strange,  7  Ky. 
L.  Rep.  .'^02. 

35.  U.  S.— Mcintosh  v.  Aubrey,  185 
U.  S.  122,  22  Sup.  Ct.  561,  46  L.  ed. 
834,  nfflrming  10  Pa.  Super.  275;  In  re 
Stout,  109  Fed.  794.  Ind.— Cavanaugh 
V.  Smith,  84  Ind.  380.  Ky.— Curtis  r. 
Helton,  109  Ky.  493,  59  S.  W.  745,  95 
Am.  St.  Rep.  388;  Johnson  r.  Elkins, 
90  Kv.  163,  13  S.  W.  448,  8  L.  R.  A. 
552;  Robion  v.  Walker,  82  Ky.  60,  56 
Am.  Rep.  878;  Coakley  r.  Underwood, 
13  Kv.  L.  Rep.  654,  18  S.  W.  7;  Sims 
V.  Walsham,  9  Ky.  L.  Rep.  912,  7  S.  W. 
557;  Carter  &  Co.  v.  Strange,  7  Ky. 
L.  Rep.  302  (although  conveyed  to  the 
pensioner's  wife);  Herreld  r.  Skillem's 
Assn.,  6  Ky.  L.  Rep.  666;  Hudspeth  v. 
Harrison,  6  Kv.  L.  Rep.  304.  Pa. 
Hadsall  v.  Clark,  2  Chester  Co.  Rep. 
492.  W.  Va. — Bank  of  Kingwood  v. 
Murdock,  48  W.  Va.  301,  37  S.  E.  548 
{distinguishing  Hissem  v.  Johnson,  27 
W.  Va.  644,  wherein  a  pensioner  re- 
ceived pension  drafts  and  transferred 
said  drafts  or  the  proceeds  thereof  to 
a  third  person,  who  in  consideration 
thereof  conveyed  or  agreed  to  convey 
to  the  wife  of  the  pensioner  a  tract 
of  land;  and  thereafter  a  suit  was 
brought  by  judgment  creditors  of  the 
pensioner,  whose  judgments  existed  at 
the  time  said  drafts  were  received,  and 
it  was  held  that  said  land  was  not 
liable  for  the  payment  of  said  judg- 
ments); McFarland  r.  Fish,  34  W.  Va. 
548,  12  S.  E.  548.  Wis.— 7?i  re  Fer- 
guson's Est.,  140  Wis.  583,  123  N.  W. 
123,  17  Ann.  Cas.  1189,  criticising 
Folschow  r.  Werner,  51  Wis.  85,  7  N. 
W.  91],  where  it  was  held,  under  the 
federal  statute,  that  pension  money 
after  having  been  received  by  the  pen- 
sioner, so  long  as  the  same  can  be 
identified  as  a  fund  in  his  hands  for 
his  use,  is  within  the  zone  of  exemp- 
tion. 

[a]  In  Mcintosh  v.  Aubrev,  185 
U.  S.  122,  22  Sup.  Ct.  561,  46  L.  ed. 
834,  the  court  said:  "The  section  of 
itself  seems  to  present  no  difficulty. 
.  .  .  We  think  the  purpose  of  Congress 
is   clearly    expressed.     It   is   not   that 


pension  money  shall  be  exempt  from 
attachment  in  all  of  its  situations  and 
transmutations.  It  is  only  to  be  ex- 
empt in  one  situation,  to-wit,  when 
'due  or  to  become  due.'  From  that 
situation  the  pension  money,"  having 
been  paid  to  the  pensioner  and  eon- 
verted  into  other  property,  "...  had 
departed. ' ' 

[b]  Transfer  and  Investment  of 
Check. — In  Sims  r.  Walsham,  9  Ky.  L. 
Rep.  912,  7  S.  W.  557,  "The  money 
did  not,  in  this  case,  actually  come  to 
the  hands  of  the  pensioner,  but  a 
check  therefor  did,  and  that  he  trans- 
ferred to  another  person  with  di- 
rections to  cash  it  and  deliver  the 
money  to  his  two  sons,  appellees,  to 
be  used  by  them  in  paying  for  tho 
land  in  controversy."  The  court  said: 
"If  the  pensioner  had  applied  the 
check  or  proceeds  of  it  to  the  pur- 
chase of  the  land  in  his  own  name 
and  for  his  own  benefit,  he  could  not, 
under  the  ruling  of  this  court,  have 
claimed  a  homestead  exemption  against 
the  pre-existing  debt  of  appellant.  And 
no  more  can  his  two  sons,  who  hold 
the  land  by  what  is,  in  the  meaning 
of  the  statute,  a  voluntary  conveyance, 
without  valuable  consideration  from 
their  father,  prevent  it  being  subjected 
to   that   debt." 

[c]  In  Pennsylvania  (1)  it  is  held 
"that  the  pensioner  may  use  the  money 
in  any  manner  he  may  see  proper,  for 
his  own  benefit  and  to  secure  the  com- 
fort of  his  family,  free  from  attacks 
of  creditors."  Accordingly,  where  the 
pensioner  indorsed  his  pension  check 
and  gave  it  to  his  wife,  who  drew  the 
money  and  applied  it  to  the  purchase 
of  real  estate,  taking  the  title  in  her 
own  name,  it  was  held  that  such  real 
e?tate  was  not  liable  to  seizure  and 
sale  for  the  husband's  debt.  Holmes 
V.  Tallada,  125  Pa.  133,  17  Atl.  238, 
11  Am.  St.  Rep.  880,  3  L.  R.  A.  219, 
distinfjuishing  Rozelle  v.  Rhodes,  116 
Pa.  129,  9  Atl.  160,  2  Am.  St.  Rep. 
591.  (2)  But  where  the  pensioner 
makes  the  transaction  by  which  the 
property  is  acquired,  though  taking  the 
property  in  his  wife's  name,  it  is 
liable  to  execution  for  his  debts. 
Burtch    r.   Burtch.   14   Pa.   Co.   Ct.   4<^2. 

Property  or  money  in  lieu  of  exemp- 
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this  proposition  there  are  authorities  to  the  contrary.^^ 

The  state  statutes  are  generally  broader  in  their  terms  than  the  fed* 
eral  law;"'"  they  are  not  intended  to  be  as  limited  in  their  operation 
in  protecting  pension  money  in  the  hands  of  the  pensioner.^^  Some 
expressly  provide  for  the  exemption  of  pension  money  whether  in 
the  hands  of  the  pensioner,  or  deposited,  loaned  or  invested  by  him.^^ 
Under  such  statutes,  pension  money  deposited  in  a  bank  has  been 
held  exempt.'*"  So  also,  property  capable  of  identification  purchased 
or  acquired  with  such  money,^^  together  with  all  the  increase  there- 


tion  as  exempt,  see  infra,  II,  B,  5,  a, 
(XX). 

36.  Eatlife  V.  Elwell,  141  Iowa  312, 
119  N.  W.  740,  20  L.  K.  A.  (N.  S.) 
223;  Marquardt  V.  Mason,  87  Iowa 
136,  54  N.  W.  72;  Crow  v.  Brown,  86 
Iowa  741,  53  N.  W.  131,  s.  c.  81  Iowa 
344,  46  N.  W.  993,  25  Am.  St.  Eep. 
501,  11  L.  R.  A.  110  {overruling  prior 
decisions  to  the  contrary) ;  Dean  f. 
Clark,  81  Iowa  753,  46  N.  W.  995.  See 
also  Cook  V.  Allee,  119  Iowa  226,  93 
N.  W.  93.  But  see  Foster  v.  Byrne, 
76  Iowa  295,  35  N.  W.  513,  41  N.  W. 
22;  Baugh  v.  Barrett,  69  Iowa  495,  29 
N.  W.  425;  Farmer  v.  Turner,  64  Iowa 
690,  21  N.  W.  140;  Triplett  v.  Gra- 
ham, 58  Iowa  135,  12  N.  W.  143;  Webb 
r.  Holt,  57  Iowa  712,  11  N.  W.  658. 
See  Goble  &  Co.  v.  Stephenson,  68  Iowa 
270,   26  N.  W.   433. 

[a]  Reason. — If  force  and  effect  is 
to  be  given  to  that  clause  of  congress 
which  provides  that  pension  money 
"shall  inure  wholly  to  the  benefit  of 
the  pensioner,"  to  the  exclusion  of  his 
creditors,  there  appears  to  us  to  be 
no  escape  from  the  conclusion  that  the 
property  purchased  with  pension  money 
is  exempt.  Any  other  construction  of 
the  law  would  permit  creditors  to  sub- 
ject the  money  as  soon  as  it  reaches 
the  hands  of  the  pensioner.  Crow  i:. 
Brown,  81  Iowa  344,  46  N.  W.  993,  25 
Am.  St.  Eep.  501,  11  L.  R.  A.  110. 

37.  Burgett  v.  Fancher,  35  Hun  (N. 
Y.)  647. 

38.  Burgett  v.  Fancher,  35  Hun  (N. 
Y.)    647. 

39.  See  generally  the  statutes,  and 
the  following:  Cal. — Code  Civ.  Proc, 
§690,  subdiv.  20;  Treadway  v.  Board 
of  Directors,  14  Cal.  App.  75,  111  Pac. 
111.  Colo.— Ann.  St.,  1911,  §3631, 
la.— Code,  1897,  §4009. 

[a]  Where  Pensioner  Insane. — Pension 
money  received  by  one  who  is  an  in- 
mate  of   an   insane   asylum   is   exempt 
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from  claims  by  the  state  or  the  coun- 
ty for  his  support,  even  though  in  the 
hands  of  his  representatives.  State  v. 
Cole,  155  Iowa  654,  136  N.  W.  887. 

[b]  Under  the  Texas  statute  of 
1874,  the  exemption  of  a  pension  bond 
from  forced  sale  continued  only  while 
the  bond  was  in  the  hands  of  the  orig- 
inal owner;  after  his  death  it  became 
property  to  be  administered  as  part  of 
his  estate.  Heard  v.  Northington,  49 
Tex.  439,  approving  Hubbard  v.  Home, 
24  Tex.  270,  decided  under  an  earlier 
statute. 

40.  Price  v.  Society  for  Savings,  64 
Conn.  362,  30  Atl.  139,  42  Am.  St. 
Rep.  198  (savings  deposit) ;  Stockwell 
V.  Nat.  Bank,  36  Hun  (N.  Y.)  583 
(deposit  on  interest);  Burgett  v.  Fan- 
cher, 35  Hun  (N.  Y.)  647,  deposit  sub- 
ject to  check,  without  interest.  Com,' 
pare  In  re  Kennedy's  Estate,  3  N.  Y. 
Supp.  18,  holding  that  a  deposit  upon 
a  certificate  which  is  interest-bearing 
was  not  exempt. 

[a]  The  object  of  the  statute  "is 
to  secure  the  pensioner  in  the  use  and 
enjoyment  of  this  gift  of  the  govern- 
ment, and  to  prevent  his  creditors  from 
taking  it  away.  As  far  as  possible 
the  courts  should  protect  him  in  such 
use  and  enjoyment.  If,  like  a  prudent 
man,  the  pensioner  places  his  money  in 
bank,  where  it  will  gain  a  little  in- 
terest, it  would  be  most  unjust  to 
make  this  act  the  ground  of  depriving 
him  of  that  which  the  State  intended 
that  he  should  keep  and  enjoy." 
Stockwell  V.  Nat.  Bank  of  Malone,  36 
Hun  (N.  Y.)  583. 

41.  U.  S.— 7n  re  Ellithorpe,  111  Fed. 
163,  under  New  York  statute.  la. 
Smith  V.  Hill,  83  Iowa  684,  49  N.  W. 
1043,  32  Am.  St.  Eep.  329.  See  Goble 
V.  Stephenson,  68  Iowa  270,  26  N.  W. 
433.  Neb. — Dargan  v.  Williams,  66 
Neb.  1,  91  N.  W.  862.  N.  Y.— Yates 
Co.  Nat.  Bank  v.  Carpenter,  119  N.  Y. 
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of,*-  has  been  held  exempt,  l)ut  only  during  the  life  of  the  pensioner." 

(C.)   Bounty  Monky,  etc.  —  Bounty   money,    like    pension     money,     is 

exempt  until  such  time  as  it  reaches  the  hands  of  the  person  entitled 

to  receive  it."     But  when  it  has  been  paid  over  to  such  person,^^  or 


550,  23  N.  E.  1108,  16  Am.  St.  Rep. 
855,  7  L.  R.  A.  557;  Benedict  r.  Hig- 
gins,  165  App.  Div.  611,  151  N.  Y. 
Supp.  42;  Matter  of  StafiEord,  105  App. 
Div.  46,  94  N.  Y.  Supp.  194;  Toole  v. 
Board  of  Supervisors,  13  App.  Div, 
471,  37  N.  Y.  Supp.  9,  43  N.  Y.  Supp. 
1160;  Buffum  r.  Forster,  77  Huu  27,  28 
N.  Y.  Supp.  285;  King  v.  Warren,  42 
Misc.  317,  86  N.  Y.  Supp.  609;  Matter 
of  Liddle,  35  Misc.  173,  71  N.  Y.  Supp. 
173;  Tyler  r.  Ballard,  31  Misc.  540,  65 
N.  Y.  Supp.  557,  31  Civ.  Proc.  63,  7 
Ann.  Cas.  465;  St.  Lawrence  State  Hos- 
pital V.  Fowler,  15  Misc.  159,  37  N.  Y. 
Supp.  12,  72  N.  Y.  St.  164;  Country- 
man V.  Countryman,  23  Civ.  Proc.  161, 
28  N.  Y.  Supp'.  258. 

[a]  "The  money  may  be  applied  to 
his  support  and  maintenance,  may  be 
saved  intact  for  future  use,  or  may 
be  invested  by -the  beneficiary  in  real 
or  personal  property  necessary  for  tho 
maintenance  and  support  of  himself 
and  family.  Such  property  is  exempt 
as  long  as  it  can  be  strictly  identified 
as  the  actual  proceeds  of  the  pension. 
If  the  pension  is  embarked  in  business 
enterprises  or  employed  in  speculation, 
•which  results  in  intermingling  the 
bounty  of  the  government  with  other 
property  interests  and  rendering  the 
pension  funds  incapable  of  identifica- 
tion, then  the  statutory  exemption  is 
lost.  Bank  v.  Carpenter,  119  N.  Y. 
550,  23  N.  E.  1108,  7  L.  R.  A.  557, 
16  Am.  St.  Rep.  855."  In  re  Elli- 
thorpc,  111  Fed.  163. 

fb]  The  discharge  of  a  mortgage 
dei)t  by  pension  money  operates  to  ex- 
empt the  property  so  affected,  the  same 
as  if  the  pensioner  had  purchased  the 
same.  Dargan  v.  Williams,  66  Neb.  1, 
91  N.  W.  862. 

[c]  Property  received  in  exchange 
for  property  purchased  with  pension 
money  is  exempt  from  execution. 
Smith  r.  Hill,  83  Iowa  684,  49  N.  W. 
1043,  32  Am.  St.  Rep.  329;  Dargau 
f.   Williams,  66   Neb.   1,   91   N.  W.  862. 

fd]  The  exemption  is  limited  to  the 
amount  of  pension  money  put  into  such 
property;  a  surplus  above  such  amount 
is   not   exempt.      Countryman    r.    Coun- 


tryman, 23  Civ.  Proc.  161,  28  N.  Y. 
Supp.  258. 

[e]  Claimant  must  prove  (1)  that 
pension  money  was  invested  in  tho 
property.  Matter  of  King,  24  App. 
Div.  605,  49  N.  Y.  Supp.  1.  (2)  He 
must  show  how  much  pension  money 
was  invested  in  such  property.  Lee  v. 
Grimm,  106  Iowa  37,  75  N.  W.  655. 

Property  or  money  in  lieu  of  exemp- 
tion, see  infra,  II,  B,  5,  a,   (XX). 

42.  Dargan  v.  Williams,  66  Neb.  1, 
91   N.   W.  862. 

[a]  But  the  provisions  of  the  Iowa 
code  (1)  do  "not  operate  to  exempt 
the  increase  or  produce  derived  from 
the  property  which  is  exempt  as  pro- 
cured with  pension  money."  Smyth  r. 
Hall,  126  Iowa  627,  102  N.  W.  520; 
Haefer  v.  Mullison,  90  Iowa  372,  57 
N.  W.  893,  48  Am.  St.  Rep.  451;  Dia- 
mond V.  Palmer,  79  Iowa  578,  44  N.  W. 
819.  (2)  Crops  on  land  purchased  with 
pension  money  are  not  exempt,  at  least 
where  it  is  not  shown  that  the  land  is 
a  homestead.  Haefer  f.  Mullison,  90 
Iowa  372,  57  N.  W.  893,  48  Am.  St. 
Rep.  451. 

43.  Beecher  v.  Barber,  6  Dem.  Sur. 
129  (disapproving  Hodge  v.  Leaning,  2 
Dem.  Sur.  553);  Matter  of  Winans,  5 
Dem.  Sur.  138;  Smith  v.  Blood,  106 
App.  Div.  317,  94  N.  Y.  Supp.  667; 
Matter  of  Liddle,  35  Misc.  173,  71  N. 
Y.  Supp.  173. 

44.  Manchester  r.  Burns,  45  N.  H. 
482;  Brown  r.  Heath,  45  N.  H.  168; 
Whiting  r.  Barrett,  7  Lans.  (N.  Y.) 
106;  Youmans  v.  Boomhower,  3  Thomp. 
&  C.   (N.  Y.)   21. 

Compare,  supra,  II,  B,  5,  a,  (III), 
(B). 

[a]  After  Death. — A  bounty  which 
is  not  received  by  a  soldier  in  his 
lifetime  is  not  subject  to  seizure  in 
the  course  of  transmission  to  the  per- 
son entitled  thereto  after  his  decease. 
Fish  V.  Hays,  6  Kv.  Op.  108. 

45.  Morse  r.  Towns,  45  N.  II.  185. 
[a]     Exemption   does   not   extend  to 

property  purchased  with  bounty  money, 
when  it  is  impossible  to  identify  the 
fund  in  the  various  articles  of  prop- 
erty  in   whicbj   through   numerous  and 

Vol.  XVI 


32  JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF 


to  a   third  person,   by  his  orders,*®  it  then  becomes  subject  to  levy. 

Other  gratuities  from  the  government  are  entitled  to  the  same  exemp- 
tions as  pensions  and  bounty  money.*^ 

(D.)  Insurance  Money.^s — (i.)  in  the  Absence  of  Statute.  — In  the  ab- 
sence of  an  exemption  law,  life  insurance  payable  to  the  insured  or 
his  estate  stands  on  the  same  footing  as  other  nonexempt  personalty 
of  the  decedent.*^  So  also,  where  made  payable  to  a  beneficiary,  the 
proceeds  are  subject  to  the  debts  of  the  beneficiary  in  the  absence  of 
statute  providing  otherwise.'" 

(2.)  Under  Statute.  —  (a.)  hi  General.  —  Statutes  have  been  enacted 
in  most  states  exempting  from  execution  the  proceeds  of  insurance 
policies.^^  The  scope  and  extent  of  the  exemption  is  dependent  on 
the  construction  and  application  of  the  statute  under  which  the 
exemption  is  claimed/^  Some  statutes  allow  an  exemption  only  when 
the  policy  is  made  payable  to  particular  beneficiaries.'^  But  under  a 
statute  exempting  all  moneys  growing  out  of  life  insurance,  it  is 
immaterial  whether  the  policy  is  made  payable  to  the  wife  or  to  the 


successive  changes,  it  had  become  in- 
vested. Wynant  v.  Smith,  2  Lans.  (N. 
Y.)  185.  As  to  exemption  of  property 
purchased  with  pension  money,  see 
supra,  II,  B,  5,  a,  (III),  (B). 

[b]  Title  to  Property  Purchased 
Taken  in  Name  of  Wife. — Under  a 
statute  exempting  personal  property  of 
a  volunteer  during  his  term  of  service, 
real  estate  purchased  after  the  expira- 
tion of  such  term  with  bounty  money 
received  as  a  volunteer  is  not  exempt, 
though  title  thereto  is  taken  in  the 
name  of  the  wife.  Knapp  v.  Beattie, 
70  Me.  410. 

46.  Manchester  v.  Burns,  45  N.  H. 
482;  Yates  v.  Hurst,  41  Vt.  556. 

47.  Heirs  of  Emerson  v.  Hall,  13 
Pet.   (U.  S.)  409,  10  L.  ed.  223. 

48.  Exemption  of  money  generally, 
Bee  supra,  II,  B,  5,  a,  (III). 

49.  Wright  V.  Wright,  100  Tenn. 
313,  45   S.   W.  672. 

50.  la. — Smedley  v.  Felt,  43  Iowa 
607.  Mo. — Meyer  v.  Lodge,  etc.,  72  Mo. 
App.  350.  N.  Y. — Crosby  v.  Stephan, 
32  Hun  478. 

51.  See  generally  the  statutes,  and 
the  following:  HI. — Houston  v.  Mad- 
dux, 179  111.  377,  53  N.  E.  599.  Mass. 
Saunders  v.  Kobinson,  144  Mass.  306, 
10  N.  E.  815.  N.  Y.— Baron  v.  Brum- 
mer,  100  N.  Y.  372,  3  N.  E.  474;  Barry 
V.  Equitable  Life  Assur.  Soc,  50  N.  Y. 
587,  593;  Amberg  v.  Manhattan  L.  Ins. 
Co.,  56  App.  Div.  .343,  67  N.  Y.  Supp. 
872;  Ettenson  v.  Schwartz,  38  Misc. 
669,   78   N.   Y.   Supp.   231;   Leonard  v. 
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Clinton,  26  Hun  288;  Smillie  v.  Quinn, 
25  Hun  332.  Ohio.  —  Klinckhamer 
Brwg.  Co.  V.  Cassman,  21  Ohio  Cir. 
Ct.  465,  12  Ohio  Cir.  Dec.  141.  Tex. 
Dulaney  v.  Walsh,  37  S.  W.  615. 

[a]  That  a  paid  up  policy  shares  in 
the  annual  dividends  does  not  destroy 
its  essential  character  as  a  purely  life 
insurance  policy  and  take  it  out  of 
the  statute.  Allen  v.  Central  Wisconsin 
Trust  Co.,  143  Wis.  381,  127  N.  W. 
1003,  139  Am.  St.  Rep.  1107. 

[b]  Constitutionality  of  Statutes. 
Statutes  exempting  proceeds  of  life  in- 
surance policies  are  constitutional. 
Williams  v.  Donough,  6  Ohio  N.  P.  418. 

52.  See  Holmes  v.  Marshall,  145  Cal. 
777,  79  Pac.  534,  104  Am.  St.  Rep.  86, 
2  Ann.  Cas.  88,  69  L.  R.  A.  67. 

[a]  Life  insurance  taken  out  before 
marriage  is  exempt  under  a  statute  pro- 
viding for  exemption  of  "a  life  in- 
surance effected  by  a  husband  on  hia 
own  life"  in  favor  of  his  widow  and 
next  of  kin.  Rose  v.  Wortham,  95 
Tenn.  505,  32  S.  W.  458,  30  L.  R.  A. 
609. 

53.  See  the  statutes,  and  Allen  v. 
Central  Wisconsin  Trust  Co.,  143  Wis. 
381,  127  N.  W.  1003,  139  Am.  St.  Rep. 
1107. 

[a]  Under  a  statute  exempting  the 
life  insurance  of  a  husband  in  favor  of 
his  widow  and  children,  a  policy  of  an 
unmarried  man  payable  to  his  estate  is 
not  exempt.  Wright  v.  Wright,  100 
Tenn.  313,  45  S.  W.  672. 
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estate  of  the  insured.^*  Under  some  statutes,  the  exemption  applies 
orly  to  insurance  issued  by  a  company  or  association  incorporated 
within  the  state."  The  exemption  of  the  proceeds  continues  after 
their  receipt  and  deposit  in  a  bank.'"  The  proceeds  of  an  insurance 
policy  taken  out  by  a  wife  on  her  husband's  life  cannot  be  reached  by 
the  creditors  of  the  husband." 

From  Wliose  Debts.  —  The  statutes  of  many  states  exempt  the  pro- 
ceeds of  a  life  insurance  policy  from  execution  upon  the  debts  of  the 
insured  only.^^    Under  such  a  statute,  the  funds  are  not  exempt  from 


[b]  A  reservation  of  the  right  to 
change  the  beneficiary  does  not  affect 
the  right  to  exemption  in  the  proceeds 
of  an  insurance  policy.  Allen  v.  Cen- 
tral Wisconsin  Trust  Co.,  143  Wis.  381, 
127  N.  W.  1003,  139  Am.  St.  Eep. 
1107. 

[c]  Where  Payable  to  Insured  or 
Representatives. — Under  a  statute  pro- 
viding that  "the  amount  of  any  life 
insurance  policy  .  .  .  shall  inure  to 
the  party  or  parties  named  as  the 
beneficiaries  thereof,  freed  from  all 
liabilities  for  the  debts  of  the  per- 
sons paying  the  premiums  thereon," 
where  a  policy  is  made  payable  to  the 
insured,  his  executors,  administrators 
or  assigns,  he  is  the  real  beneficiary 
and  the  proceeds,  being  liable  for  his 
debts,  cannot  be  claimed  as  exempt  by 
his  heirs.  Eice  r.  Smith,  72  Miss.  42,  16 
So.  417.  But  the  statute  under  which  this 
case  was  decided  was  amended,  so  that 
it  now  secures  the  exemption  to  the  heirs 
and  legatees,  of  a  deceased  insured, 
even  though  he  leave  no  wife  or  chil- 
dren. Coates  V.  Worthy,  72  Miss.  575, 
17  So.  606. 

54.  Holmes  v.  l^Farshall,  145  Cal. 
777,  79  Pac.  534,  104  Am.  St.  Rep.  86, 
2  Ann.  Cas.  88,  69  L.  R.  A.  67;  Rose 
V.  Wortham,  95  Tenn.  505,  32  S.  W. 
458,  30  L.  R.   A.   609. 

[al  Where  one  policy  is  payable  to 
the  estate  and  one  to  the  widow,  and 
both  are  collected  and  deposited  by 
her  in  one  account,  the  proceeds  are 
exempt  from  execution,  and  it  is  im- 
material that  she  received  one  directly 
as  beneficiary  and  one  indirectly 
through  the  estate.  Holmes  v.  Mar- 
shall, 145  Cal.  777,  79  Pac.  534,  104 
Am.  St.  Rep.  86,  2  Ann.  Cas.  88,  69 
L.  R.  A.  67. 

[b]  In  Florida  the  statute  declares 
that  when  any  person  dies  leaving  in- 
surance on  his  life,  the  proceeds  shall 
inure  to  the  benefit  of  the  husband  or 


wife  and  children  of  such  person  or 
to  the  person  named  therein  exclusive 
of  his  creditors.  If  a  husband  dies 
after  the  wife  and  leaves  no  children, 
the  proceeds  of  a  policy  payable  to 
himself  are  not  exempt.  Gilchrist  v. 
Jeffcoat,  64  Fla.  79,  59  So.  243. 

55.  Briggs  r.  McCullough,  36  Cal. 
542.  But  for  law  in  California  at  pres- 
ent, see  Cal.  Code  Civ.  Proc,  §690, 
subd.  18;  Presbyterian  Mut.  Assn. 
Fund  V.  Allen,  106  Ind.  593,  7  N.  E. 
317. 

56.  Holmes  v.  Marshall,  145  Cal, 
777,  79  Pac.  5.34,  104  Am.  St.  Rep.  86, 
2  Ann.  Cas.  88,  69  L.  R.  A.  67. 

[a]  The  statute  of  California  ex- 
empts insurance  money,  and  the  money 
is  still  money  and  protected  although 
deposited  in  a  bank.  It  has  not  lost 
its  identity  by  reason  of  the  fact  that 
the  identical  coins  or  bills  deposited 
are  not  returned.  Holmes  v.  Marshall, 
145  Cal.  777,  79  Pac.  534,  104  Am.  St. 
Rep.  86,  2  Ann.  Cas.  88,  69  L.  R.  A. 
67. 

57.  Baron  r.  Brummer,  100  N.  Y, 
372,  3  N.  E.  474,  explained  in  Com- 
mercial Traveler's  Assn.  r.  Newkirk,  16 
N.  Y.  Supp.  177. 

[a]  Even  though  the  husband  takes 
the  policy  in  his  own  name,  if  the  wife 
pays  the  premiums  from  her  own  money 
he  is  regarded  merely  as  her  agent. 
Jacob  V.  Continental  L.  Ins.  Co.,  13 
Ohio  Dec.  696,  1   Cine.  Sup.  519. 

58.  See  generally  the  statutes,  and 
the  following:  U.  S. — Frederick  v. 
Metropolitan  Life  Ins.  Co.,  235  Fed. 
639.  Ala. — Kimball  f.  Cunningham 
Hdw.  Co.,  192  Ala.  223,  68  So.  309; 
Young  r.  Thomason,  179  Ala.  454,  60 
So.  272;  Heflin  v.  Allem.  160  Ala.  241, 
48  So.  695;  Mitchell  r.  AUis,  157  Ala. 
304,  47  So.  715.  Fla.— Eppinger,  Rus- 
sell &  Co.  V.  Canepa,  20  Fla.  262.  Miss. 
Code,  1906,  §1552;  Dobbs  r.  Chandler, 
84    Miss.    372,    36    So.    388;    Cozine    v. 
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seizure  for  the  debts  of  the  beneficiary.^^  The  statutes  of  some  states, 
however,  exempt  the  fund  from,  seizure  for  debts  of  the  beneficiary 
also,  either  entirely  or  under  particular  circumstances.*''' 

From  What  Debts.  —  Some  statutes  exempt  the  proceeds  of  the  policy 
generally  from  liability  for  any  debt  without  specifying  tfiie  time  when 


Grimes,  76  Miss.  294,  24  So.  19  <; 
Coates  v.  Worthy,  72  Miss.  575,  17  So. 
606.  Mo.— Gibbs  v.  Knights  of  Pythias, 
173  Mo.  App.  34,  156  S.  W.  11.  Wis. 
St.,  1898,  §2982,  subd.  19;  Allen  v. 
Central  Wisconsin  Trust  Co.,  143  Wis. 
381,  127  N.  W.  1003,  139  Am.  St.  Kep. 
1107. 

[a]  Funeral  expenses  (1)  are  not  a 
debt  of  a  decedent  within  a  statute 
providing  that  insurance  money  shall 
inure  to  the  heirs  or  legatees  freed  from 
all  liability  for  the  debts  of  the  de- 
cedent (Dobbs  V.  Chandler,  84  Miss. 
3^2,  36  So.  388);  (2)  but  a  claim  for 
nurse's  hire  is.  Dobbs  v.  Chandler, 
supra. 

[b]  Attorney's  fees  of  an  adminis- 
trator are  not  debts  of  a  decedent. 
Dobbs  V.  Chandler,  84  Miss.  372,  36  So. 
388. 

59.  Kan.— Crumley  v.  Puller,  8  Kan. 
App.  857,  57  Pac.  47;  Eeighart  v.  Har- 
ris, 6  Kan.  App.  339,  51  Pae.  788. 
Mass. — Saunders  v.  Eobinson,  144  Mass. 
306,  10  N.  E.  815;  Troy  v.  Sargent,  132 
Mass.  408;  Norris  v.  Mass.  Mutual  Life 
Ins.  Co.,  131  Mass.  294.  Blich.— Eecor 
V.  Commercial  Sav.  Bank,  142  Mich. 
479,  106  N.  W.  82,  7  Ann.  Cas.  754, 
5  L.  R.  A.  (N.  S.)  472.  Miss.— Yale 
V.  McLaurin,  66  Miss.  461,  5  So.  689. 
Mo. — Meyer  v.  Supreme  Lodge  K.  & 
L.  H.,  72" Mo.  App.  350.  Ohio.— Klinck- 
hamer  Brwg.  Co.  v.  Cassman,  12  Ohio 
Cir.  Dec.  141,  21  Ohio  Cir.  Ct.  465. 

60.  See  generally  the  statutes,  and 
the  following:  Cal. — Holmes  v.  Mar- 
shall, 145  Cal.  777,  79  Pac.  534,  104 
Am.  St.  Eep.  86,  2  Ann.  Cas.  88,  69 
L.  E.  A.  67.  la.— Code,  1897,  §1182; 
Cook  r.  Allee,  119  Towa  226,  93  N.  W. 
93;  Murdy  v.  Skyles,  lOl  Iowa  549,  70 
N.  W.  714,  63  Am.  St.  Eep.  411.  See 
Larrabee  v.  Palmer,  101  Iowa  132,  70 
N.  W.  100;  In  re  Conrad's  Est.,  89 
Iowa  396,  56  N.  W.  535;  Murray  v. 
Wells,  53  Iowa  256,  5  N.  W.  182; 
Smedley  v.  Felt,  43  Iowa  607,  decided 
before  the  amendment  of  the  statute 
exempting  the  fund  from  debts  of  the 
beneficiary  also.  Kan. — Emmert  v. 
Schmidt,    65    Kan.    31,    68    Pac.    1072, 
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overruling  Eeighart  v.  Harris,  6  Kan. 
App.  339,  51  Pac.  788.  N.  Y.— Baron 
V.  Brummer,  100  N.  Y.  372,  3  N.  E. 
474;  Austin  v.  McLaurin,  1  N.  Y. 
Supp.  209,  16  N.  Y.  St.  806.  Wash. 
German-American  State  Bank  v.  God- 
man,  83  Wash.  231,  145  Pac.  221;  Eei2 
V.  Armour  &  Co.,  79  Wash.  48,  139  Pac. 
633,  L.  E.  A.  1915A,  1201.  See  In  re 
Blattner's  Est.,  89  Wash.  412,  154  Pac, 
796;  Northwestern  Mutual  Life  Ins. 
Co.  V.  Chehalis  Co.  Bank,  65  Wash. 
374,  118  Pac.  326,  construing  Eem.  & 
Bal.  Code,  §6158,  which  has  been  re- 
pealed by  the  "Insurance  Code," 
§6059-238. 

[a]  The  words  "exempt  from  exe- 
cution" are  clearly  intended  to  apply 
to  moneys  coming  from  the  life  insur- 
ance to  the  hands  of  the  beneficiary. 
It  is  exempt  from  execution  as  to  all 
strangers  or  parties  who  have  no  claim 
to  it  without  any  provision  of  stat- 
ute. The  words  mean  "exempt  from 
any  execution."  Holmes  v.  Marshall, 
145  Cal.  777,  79  Pac.  534,  2  Ann.  Cas. 
88,  104  Am.  St.  Eep.  86,  69  L.  E.  A.  67. 

[b]  In  Iowa  (1)  it  is  provided  that 
the  avails  of  all  policies  of  life  insur- 
ance payable  to  the  surviving  widow 
of  the  insured,  shall  be  exempt  from 
liabilities  for  all  debts  of  such  bene- 
ficiary contracted  prior  to  the  death  of 
the  assured.  Code,  1897,  §1182.  (2) 
To  meet  the  requirements  of  the  stat- 
ute it  must  be  shown  that  the  assured 
is  dead,  that  the  widow  was  the  bene- 
ficiary and  that  the  debts  weYe  con- 
tracted prior  to  the  death  of  the  as- 
sured. Murdy  v.  Skyles,  101  Iowa  549, 
70  N.  W.  714,  63  Am.  St.  Eep.  411. 

[c]  Under  the  statute  and  under  a 
policy  providing  that  in  the  event  of 
the  husband's  total  disability  a  cer- 
tain sum  shall  be  paid  to  him  or  in 
the  event  of  his  death  to  the  widow, 
the  funds  paid  to  the  husband  on  his 
total  disability  and  by  him  given  to 
his  wife  are  not  exempt  from  her  debts. 
Murdy  v.  Skyles,  101  Iowa  549,  70  N. 
W.  7i4,  63  Am.  St.  Eep.  411. 

[d]  In  New  York  insurance  effected 
by   a  husband   for   the   benefit   of   hig 
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such  debt  must  have  been  incurred,"^  whereas  other  statutes  expressly 
limit  the  cx(!mption  to  those  debts  of  the  beneficiary  incurred  prioi 
to  the  death  of  the  assured.**-  Some  statutes  exempt  the  proceeds  from 
all  claims  of  the  person  effecting  the  insuranee.'^^  Such  exemption 
statutes  are  not  retroactive.*'^ 

(b.)  Limitation  as  to  Amount. —  The  statutes  sometimes  limit  the 
amiount  of  the  exemption.'^^  If  the  amount  paid  in  annual  premiums 
exceeds  the  statutory  limitation,  the  amount  of  premiums  paid  in 
excess  is  not  exempt.*'"    Under  some  statutes  the  creditor's  rights  are 


-wife  and  children  is  exempt  from  hia 
or  her  creditors.  Baron  v.  Brummer, 
100  N.  Y.  375,  3  N.  E.  475;  Snullio 
V  Quinu,  90  N.  Y.  492,  497;  Brummer 
V.  Cohn,  86  N.  Y.  11;  Barry  v.  Equit- 
able Life  Ins.  Co.,  59  N.  Y.  587;  Eadio 
V.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec. 
395. 

[e]  In  Bolt  V.  Keyhoe,  30  Hun  (N. 
Y.)  619,  after  reviewing  these  author- 
ities it  is  said  that  they  simply  decide 
that  a  policy  of  insurance  issued  to  a 
wife  upon  the  life  of  her  husband  is 
not  assignable  while  he  is  living  and 
that  her  interest  is  not  such  that  it 
can  be  seized  while  the  contract  is 
executory. 

[f]  Where  the  policy  provides  for 
payment  to  the  wife  on  a  certain  date, 
the  policy  on  that  date  ripens  into  a 
debt  due  and  collectible  and  is  subject 
to  her  creditors.  Amberg  v.  Manhat- 
tan Life  Ins.  Co.,  32  Misc.  89,  67  N. 
Y.  Supp.  872. 

61.  See  the  statutes,  and  German- 
American  State  Bank  v.  Godman,  83 
Wash.  231,  145  Pac.  221;  Reiff  v.  Ar- 
mour &  Co.,  79  Wash.  48,  139  Pac.  633, 
L.  R.  A.  1915A,  1201. 

[a]  Subsequently  Incurred  Debts. 
Under  a  statute  exempting  the  pro- 
ceeds of  life  and  accident  insurance 
from  all  liability  for  any  debt,  the  pro- 
ceeds are  exempt  from  the  debts  of 
the  beneficiary  existing  at  the  time 
the  policy  is  made  available  to  his  use 
but  not  from  his  after  incurred  debts. 
German-American  State  Bank  v.  God- 
man,  83  Wash.  231,  145  Pac.  221;  Reifif 
r.  Armour  &  Co.,  79  Wash.  48,  139  Pac. 
G33,  L.  R.  A.   1915A,   1201. 

[V)]  Expenses  of  funeral  and  last 
sickness  cannot  be  recovered  from  in- 
surance money,  under  such  a  statute. 
German-Am.  St.  Bank  i;.  Godman,  83 
Wash.  231,  145  Pac.  221. 

62.  See  generally  the  statutes  and 
Booth  r.  Martin,  158  Iowa  434,  139  N. 


W.  888;  Murdy  v.  Skyles,  101  Iowa 
549,  70  N.  W.  714,  63  Am.  St.  Rep. 
411. 

[a]  Note  Given  for  Previous  Indebt- 
edness.— Where  the  widow  signed  a 
note  given  by  the  husband  in  liis  life- 
time for  necessaries  for  which  she  was 
also  liable,  the  signing  of  the  note 
merely  changed  the  evidence  of  her 
original  indebtedness  and  did  not  con- 
vert it  into  a  debt  contracted  after 
the  death  of  the  insured.  Booth  i\ 
Martin,  158  Iowa  434,  139  N.  W.  888. 

63.  Emmert  v.  Schmidt,  65  Kan.  31, 
68  Pac.  1072. 

64.  In  re  Bonvillain,  232  Fed.  370. 
But  see  Bartram  v.  Hopkins,  71  Conn. 
505,  42  Atl.  645. 

65.  See  generally  the  statutes  and 
In  re  How,  59  Minn.  415,  61  N.  W. 
456. 

[a]  Limitation  of  Premium  Applies 
tc  Single  Policy. — (1)  A  statute  which 
limits  the  exemption  to  the  proceeds 
accruing  from  not  to  exceed  a  specified 
annual  premium,  applies  only  to  single 
policies  and  the  premiums  of  several 
policies  cannot  be  lumped  to  limit  the 
exemption.  Hinch  v.  D'Utassy,  1  Ohio 
Dec.  372.  (2)  Contra,  Bartram  v.  Hop- 
kins, 71   Conn.  505,  42  Atl.  645. 

[b]  For  a  construction  of  the  Mis- 
sissippi statutes,  see  Cozine  v.  Grimes, 
76  Miss.  294,  24  So.  197. 

66.  Bartram  r.  Hopkins,  71  Conn. 
505,  42  Atl.  645;  Houston  V.  Maddux, 
179  111.  377,  53  N.  E.  599. 

[al  Under  the  California  statute, 
life  insurance  policies,  the  annual  pre- 
miums of  which  exceed  five  hundred 
dollars,  cannot  as  to  any  portion  there- 
of be  set  apart  to  the  widow  and  chil- 
dren as  property  exempt  from  execu- 
tion. Estate  of  Brown,  123  Cal.  399, 
55  Pac.  1055,  69  Am.  St.  Rep.  74. 

fb]  Eflfect  of  Intent  of  Insured. 
The  fact  that  the  husband  pai.l  the 
excess  premiums  with  intent  to  defraud 
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limited  to  the  excess  of  premiums  paid,"  but  under  others  he  may 
claim  a  pro  rata  share  in  the  proceeds  of  the  policy.^**  The  fact  that 
the  husband  was  insolvent  at  the  time  of  paying  the  premiums  would 
not  give  the  creditors  any  rights  in  the  insurance  if  the  amount  paid 
does  not  exceed  the  statutory  limitation.*'^ 

(e.)  Endowment  Policies.  — Under  some  statutes  it  has  been  held  that 
the  exemption  extends  to  endowment  policies  as  w^ell  as  life  policies 
where  the  statute  was  broad  enough  to  embrace  such  policies  ;'^°  but 
some  courts  hold  that  an  endoAvment  policy  is  in  the  nature  of  an  in- 
vestment with  insurance  as  an  incidental  feature  and  that  such  a 
policy  is  not  exempt.^^    But  where  the  investment  feature  has  been 


his  creditors  would  not  give  the  cred- 
itors any  claim  upon  the  policy  except 
as  to  excess  premiums.  Kiely  v. 
Hickcox,  70  Mo.  App.  617.  Conqjare, 
Weber  r.  Paxton,  48  Ohio  St.  266,  26 
N.  E.  1051. 

[c]  Creditor's  claim  must  have  ac- 
crued prior  to  the  payment  of  the  pre- 
miums. Baron  v.  Brummer,  100  N.  Y. 
372,  3  N.  E.  474. 

67.  Kiely  v.  Hickcox,  70  Mo.  App. 
617. 

68.  Cross  V.  Armstrong,  44  Ohio  St. 
613,  10  N.  E.  160. 

[a]  But  it  must  first  be  determined 
that  the  other  assets  of  the  estate  are 
insufficient  to  satisfy  the  claims  against 
the  estate,  and  policies  assigned  by  the 
wife  and  her  husband  before  his  death 
cannot  be  reckoned  in  computing  the 
statutory  limitation  or  charged  against 
the  wife  in  determining  the  amount  of 
insurance  to  which  she  is  entitled.  Kit- 
tel  f.  Domeyer,  175  N.  Y.  205,  67  N.  E. 
433;  Matter  of  Palmer,  3  Dem.  Sur. 
(N.  Y.)   129. 

69.  Ala. — Young  v.  Thomason,  179 
Ala.  454,  60  So.  272;  Fearn  v.  Ward, 
65  Ala.  33.  Colo.— Hendrie,  etc.  Mfg. 
Co.  V.  Piatt,  13  Colo.  App.  15,  56  Pac. 
209.  N.  H.— Mellows  v.  Mellows,  61 
N.  H.  137.  Va. — Mahoney  v.  James,  94 
Va.  176,  26  S.  E.  384. 

70.  U.  S.— Holden  v.  Stratton,  198 
U.  S.  202,  25  Sup.  Ct.  656,  49  L.  ed. 
1018;  In  re  Sawyer,  2  Hask.  153,  21 
Fed.  Cas.  No.  12,393.  Cal.— Holmes  v. 
Marshall,  145  Cal.  777,  79  Pac.  534, 
104  Am.  St.  Rep.  86,  69  L.  R.  A.  67; 
Briggs  V.  McCulloch,  36  Cal.  542,  550. 
Me.— Pulsifer  ?;.  Hussey,  97  Me.  434, 
54  Atl.  1076.  Mass. — Brigham  v.  Home 
Life  Ins.  Co.,  131  Mass.  319.  Wash. 
Flood  V.  Libby,  38  Wash.  366,  80  Pac. 
533,  107  Am.  St.  Rep.  851. 

[a]    A    statute    exempting    moneys, 
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benefits,  rights,  privileges,  or  immun- 
ities accruing  or  in  any  manner  grow- 
ing out  of  any  life  insurance  covers 
and  exempts  the  proceeds  of  an  endow- 
ment policy.  Briggs  v.  McCulloch,  36 
Cal.  542,  550. 

[b]  Under  a  statute  exempting  the 
proceeds  of  all  life  insurance  from 
liability  for  all  debts,  life  insurance 
which  has  a  present  cash  surrender 
value  to  the  holder  is  exempt  from 
liability  for  his  debts.  Flood  v.  Libby, 
38  Wash.  366,  80  Pac.  533,  1G7  Am. 
St.  Rep.  851. 

[c]  Under  Bankruptcy  Act.  —  But 
the  cash  surrender  value  of  a  life  in- 
surance policy  payable  to  the  estate  of 
a  debtor  passes  to  a  trustee  in  bank- 
ruptcy and  is  not  exempt  by  virtue  of 
§70a  of  the  Bankruptcy  Act.  Bur- 
lingham  v.  Crouse,  228  U.  S.  459,  33 
Sup.  Ct.   564,  57  L.  ed.  920. 

71.  U.  S.—hi  re  Churchill,  198  Fed. 
711,  under  Wisconsin  statute.  Ala. 
Tompkins  v.  Levy,  87  Ala.  263,  6  So. 
346,  13  Am.  St.  Rep.  31.  Neb.— Tal- 
cott  V.  Field,  34  Neb.  611,  52  N.  W. 
400,  33  Am.  St.  Rep.  662.  N.  Y. 
Kratzenstein  v.  Lehman,  18  Misc.  590, 
42  N.  Y.  Supp.  237,  26  Civ.  Proc.  157, 
affirmed,  19  Misc.  600,  44  N.  Y.  Supp. 
369;  Scobie  v.  Connor,  157  N.  Y.  Supp. 
567.  Wis.— Ellison  v.  Straw,  119  Wis. 
502,  97  N.  W.  168. 

[a]  See  also  Allen  v.  Central  Trust 
Co.,  143  Wis.  381,  127  N.  W.  1003,  139 
Am.  St.  Rep.  1107,  where  the  twenty- 
year  period  had  expired,  and,  through 
one  of  the  options,  the  assured,  prior 
to  bankruptcy,  made  his  wife  the  sole 
beneficiary,  thereby  transforming  the 
contract  and  giving  it  the  essential 
character  of  a  pure  life  insurance 
agreement,  and  the  court,  while  sus- 
taining the  claim  of  exemption,  inti- 
mated that,  except  for  the  transforma- 
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eliminated  hy  the  payment  of  the  Riirphis  to  the  insured  at  the  end 
of  the  tontine  period,  the  policy  remains  strictly  a  paid  up  life  insur- 
ance policy  and  is  exempt." 

(<1.)  Fraternal  Insurance.  —  By  virtue  of  Statute  or  provisions  in  the 
charters  of  henefit  associations,  the  proceeds  of  benefit  certificates  are 
exempt  from  liability  for  the  debts  of  the  deceased  or  the  beneficiary."'' 
Statutes  relating  to  fraternal  societies  sometimes  provide  that  when 
a  fund  in  such  society  is  set  apart  to  be  paid  to  the  family  of  the 
deceased,  such  fund  is  exempt  from  execution  and  shall  not  be  liable 
to  be  seized  to  pay  any  debts  of  the  deceased  niemberJ^     Some  stat- 


tion  which  had  oceurrefl  prior  to  bank- 
ruptcy, the  policy  would  be  deemed  to 
be  non-exempt,  because  by  its  terms 
the  fund  was  jiayable  to  the  assured  in 
his  lifetime. 

[b]  "Where,  the  money  or  a  con- 
siderable portion  of  It  is  to  be  repaid 
in  the  lifetime  of  the  insured  the  trans- 
action partakes  more  of  the  character 
of  a  loan  and  the  fund  is  liable  to 
claims  of  creditors."  Talcott  r.  Field, 
34  Neb.  611,  52  N.  W.  400,  33  Am. 
St.  Rep.  662. 

[c]  Where  Sum  To  Be  Paid  on  a 
Contingency. — Stipulations  in  a  life  in- 
surance policy  that  the  insured  in  a 
certain  event  should  be  paid  person- 
ally a  part  of  the  proceeds,  will  not 
subject  the  policy  to  his  debts  where 
the  contingency  does  not  happen.  Kim- 
ball V.  Cunningham  Hdw.  Co.  (Ala.), 
68  So.  309. 

[d]  Surplus  Liable  to  Creditors. — Al- 
though the  wife  of  the  assured  is  the 
beneficiary  in  a  life  insurance  policy, 
the  accumulated  surplus  thereon  which 
is  payable  absolutely  to  the  assured 
at  the  expiration  of  a  certain  period 
if  he  survives  that  period  and  the 
policy  is  then  in  force  is  not  exempt 
from  the  claims  of  the  creditors  of  the 
assured.  Ellison  v.  Straw,  119  Wis. 
502,  97  N.  W.  168. 

72.  Allen  v.  Central  Wisconsin  Trust 
Co.,  143  Wis.  381,  127  N.  W.  1003,  139 
Am.  St.  Rep.  1107. 

73.  Matter  of  Palmer,  3  Dem.  Sur. 
(N.  Y.)  129;  Ogle  r.  Barron,  247  Pa. 
19,  92  Atl.  1071;  Kinsloe  r.  Davis,  167 
Pa.  519,  31  Atl.  934,  935;  Zinn's  Es- 
tate, 14  Pa.  Co.  Ct.  33. 

[a]  Exemption  of  Money  Due  a 
Member  as  Creditor. — Under  a  charter 
of  an  insurance  company  providing 
that  "no  part  of  the  stock  or  inter- 
est which  any  member,  or  his  widow 
or  children,  may  have  in  said  institu- 


tion shall  be  subject  to  any  debt, 
liability,  or  legal  or  equitable  process 
against  him  or  any  of  them,"  money 
due  a  deceased  member  is  not  an  in- 
terest in  such  institution,  and  may  be 
subjected  to  the  debts  of  such  repre- 
sentatives. Geiger  v.  McLin,  78  Ky. 
232. 

[b]  Where  the  beneficiary  dies  be- 
fore receiving  the  fund  from  a  policy 
the  exemption  would  still  exist  and 
it  would  go  to  her  administrator  free 
from  liability  for  debts.  Grand  Lodge 
A.  O.  U.  W.  V.  Dister,  77  Mo.  App. 
G08. 

[c]  Exempting  Benefits  of  Society 
With  Ritual. — Under  a  statute  provid- 
ing that  all  benefits  due  from  a  fra- 
ternal society  with  a  ritualistic  form 
of  work  shall  be  exempt,  the  benefits 
due  from  a  mutual  aid  association 
which  has  no  ritual  of  its  own  are 
not  exempt.  And  the  fact  that  all  the 
members  of  such  association  are  mem- 
bers of  an  order  having  the  prescribed 
ritual  is  immaterial.  Miles  &  Co.  i". 
Odd  Fellows  Mut.  Aid  Assn.,  76  Conn. 
132,  55  Atl.  607. 

74.  See  the  statutes,  and  First  Nat, 
Bank  r.  How,  65  Minn.  187,  67  N.  W. 
994;  Lake  r.  Minn.  M.  R.  Assn.,  61 
Minn.  107,  63  N.  W.  263;  In  re  How, 
59  Minn.  415,  61  N.  W.  456;  Brown  r. 
Balfour,  46  Minn.  68,  48  N.  W.  604, 
12  L.  R.  A.  373. 

[a]  Exemption  of  Contingent  Fund. 
This  statute  exempts  only  the  bene- 
ficiary or  mortuary  funds.  The  re- 
maining contingent  fund  received  for 
the  general  purposes  of  the  association 
is  not  exempt.  Lake  r.  Minnesota  Ma- 
sonic Relief  Assn.,  61  Minn.  107,  63 
N.  W.   263. 

[b]  From  Whose  Debts. — This  stat- 
ute exempts  the  fund  from  seiz-ure  by 
the  creditors  of  the  beneficiary  as  well 
as  from  seizure  by  the  creditors  of  the 
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iites  specifically  exempt  the  fund  from  liability  for  the  debts  of  the 
beneficiary  also.'=  As  the  statutes  are  generally  limited  to  funds  to 
be  paid,  the  fund  is  no  longer  exempt  when  it  has  been  paid  oyer/" 
though  under  some  statutes  the  exemption  is  extended  to  the  funds 
after  they  are  paid." 

(e.)  Waiver  of  E?:empUon.  —  In  some  jurisdictions  the  right  of  ex- 
emption may  be  waived  by  the  insured.'** 

(IV-)    Wages  or  Salary.Ts — (A.)    In  General In  nearly  all  the  states 

the  statutes  provide  for  an  exemption  of  the  earnings  of  a  debtor  or 
at  least  a  portion  thereof,  under  certain  circumstances.^"  There  are 
two  common  classes  of  statutes,  those  exempting  "wages,"  or  "wages 


deceased  member.  Schillinger  v.  Boes, 
85  Ky.  357,  3  S.  W.  427;  In  re  How, 
59  Minn.  415,  61  N.  W.  456;  Brown  v. 
Balfour,  46  Minn.  68,  48  N.  W.  604, 
12  L.  R.  A.  373.  Contra,  Crosby  v. 
Stepban,  32  Hun  (N.  Y.)  478;  Bolt  v. 
Keyboe,  30  Hun  (N.  Y.)  619.  But  for 
present  law  of  New  York  see  next  fol- 
lowing note. 

75.  See  generally  tbe  statutes,  and 
the  following:  Mo. — Eev.  St.,  1909, 
§7120;  Meyer  v.  Supreme  Lodge,  72 
Mo.  350,  decided  before  tbe  statute. 
Neb.— Coleman  v.  McGrew,  71  Neb.  801, 
99  N.  W.  663.  N.  H.— Pub.  St.  &  Sess. 
Laws,  p.  581,  Laws,  1895,  ch.  86,  §10. 
And  see  Mellows  v.  Mellows,  61  N.  H. 
137.  N.  Y.— Laws,  1901,  ch.  397,  quoted 
in  Ettenson  v.  Schwartz,  38  Misc.  669, 
78  N.  Y.  Supp.  231. 

76.  111.— Hamilton  v.  Barley,  266  HI. 
542  107  N.  E.  798;  Rumbold  r.  Supreme 
Council  Royal  League,  206  HI.  513,  69 
N.  E.  590;  Martin  v.  Martin,  187  HI. 
200,  58  N.  E.  230.  Me.— Hathorn  v. 
Robinson,  96  Me.  33,  51  Atl.  236;  Friend 
V.  Garcelon,  77  Me.  25,  52  Am.  Rep. 
739.  Mich. — Recor  v.  Commercial,  etc. 
Bank,  142  Mich.  479,  106  N.  W.  82, 
7  Ann.  Cas.  754,  5  L.  R.  A.  (N.  S.) 
472.  N.  Y.— Bull  V.  Case,  41  App.  Div. 
391,  58  N.  Y.  Supp.  774  (distinguishing 
In  re  Lynch,  83  Hun  462,  31  N.  Y. 
Supp.  1038,  as  that  was  under  a  differ- 
ently worded  statute);  Bolt  v.  Keyhoe, 
30  ilun  619. 

Contra,  First  Nat.  Bank  v.  How,  65 
Minn.  187,  67  N.  W.  994;  In  re  How, 
61  Minn.  217,  63  N.  W.  627. 

77.  Mo.  Rev.  St.,  1909,  §7120.  See 
Meyer  v.  Supreme  Lodge,  etc.,  72  Mo. 
App.  350;  Ettenson  v.  Schwartz,  38 
Misc.  669,  78  N.  Y.  Supp.  231. 

[a]  Under  a  statute  extending  the 
exemption  "to"  that  part  of  such  bene- 
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ficiary  fund  paid  to  the  widow''  the 
exemption  applies  to  a  fund  paid  to 
her.  In  re  Lynch,  83  Hun  462,  31  N. 
Y.  Supp.  1038,  affirmed  in  150  N.  Y. 
560,  44  N.  E.  1125. 

[b]  Debts  Contracted  After  Re- 
ceipt of  Fund. — And  where  the  statute 
exempts  the  fund  from  "any  debt  or 
liability ' '  the  fund  is  exempt  from  debts 
contracted  after  as  well  as  before  the 
receipt  of  the  fund.  Clark  v.  Lynch, 
83  Hun  462,  31  N.  Y.  Supp.  1038. 

78.  See  Larrabee  v.  Palmer,  101 
Iowa   132,  70   N.  W.  100. 

79.  Garnishment  of  wages  and  sal- 
ary, see  the  title  "Garnishment." 

80.  See    generally    the    statutes. 

[a]  The  Illinois  act  of  1901,  par. 
14,  is  mandatory  upon  the  employer 
and  compels  him  to  pay  exempt  wages 
when  due  upon  receiving  the  affidavit 
of  the  employe  that  he  is  the  head  of 
a  family  and  residing  with  the  same, 
notwithstanding  such  affidavit  may 
afterwards  prove  to  be  false.  Illinois 
Cent.  R.  Co.  V.  Cowles,  127  111.  App. 
456. 

[b]  Exemption  Cannot  Be  Asserted 
Against  Claim  by  Wife  for  Alimony. 
As  to  accrued  earnings  for  services 
rendered  within  the  statutory  period, 
exemption  cannot  be  asserted  against 
the  debtor's  wife  in  a  suit  to  enforce 
payment  of  alimony,  since  she  is  the 
party  for  whose  benefit  the  exemption 
is  made.  Valentine  v.  Williams,  159 
N.  Y.  Supp.  815. 

[c]  Effect  of  Statute  as  to  Exemp- 
tion of  Money  Upon  Exemption  of 
Wages. — A  statute  forbidding  a  debtor 
to  claim  as  exempt  money  due  him, 
does  not  abrogate  the  right  of  a  debtor 
to  hold  his  wages  as  exempt.  Reade  v. 
Kerr,  52  111.  App.  467. 
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and  salnry, '"'^  and  those  exempting  " personal  earninofs"  or  "earnings 
for  personal  si-rviees. ""-  And  in  some  states  it  is  provided  that  on  a 
proper  showing  an  order  may  be  obtained  directing  that  execution 
issue  against  the  debtor's  wages.^^ 

(B.)  To  Whom  Exemption  Statutes  Apply. —  (1.)  In  General.  —  The  stat- 
utes of  some  jurisdictions  limit  the  exemption  to  those  debtors  who 
are  heads  of  families.-' 

(2.)  ivhcrc  statute  Exempts  Wages. — The  right  to  exemption,  under 
a  statute  exempting  wages,  is  determined  chiefly  by  the  nature  of  the 
debtor's  einploynient.*°    Under  a  statute  exempting  the  wages  of  any 


81.  See  generally  the  statutes,  and 
infra,  II,  B,  5,  c,  (11),  (B). 

82.  la. — Millington  v.  Lauricr,  89 
Iowa  322,  56  N.  W.  533,  49  Am.  St. 
Eep.  385;  Banks  r.  Rodenhacli,  54  Jowa 
695,  7  N.  W.  152;  McCoy  r.  Cornell,  40 
Iowa  457.  Mont. — Dayton  v.  Ewart,  28 
Mont.  153,  72  Pac.  420,  98  Am.  St.  Rep. 
549.  N.  Y.— Matter  of  Wyman,  76  App. 
Div.  292,  78  N.  Y.  Supp.  546;  Miller 
r.  Hooper,  19  Hun  394.  Ohio. — Beck- 
ett v.  Wishou,  5  Ohio  N.  P.  155,  5  Ohio 
Dec.  257.  Okla.— Youst  v.  Willis,  5 
Okla.  170,  49  Pac.  56,  all  current  wages 
and  earnings  for  personal  or  profes- 
sional services.  Wis. — Brown  v.  Hol)- 
ard,  20  Wis.  326,  344,  91  Am.  Dec. 
408.  And  see  infra,  II,  B,  5,  a,  (IV), 
(B),   (3). 

83.  Laird  v.  Carton,  196  N.  T.  169, 
89   N.    E.   822. 

84.  U.  S. — Holland  v.  Steamshiji 
Helene,  etc.  Co.,  1  U.  S.  Dist.  Haw. 
281.  Miss.— ]\lcLarty  v.  Tibbs,  69  Miss. 
357,  12  So.  557.  Mo. — Dinkins  r.  Crun- 
den-Martin  Woodenware  Co.,  91  Mo. 
App.  209. 

85.  Ga. — Franklin  v.  Southern  R. 
Co.,  119  Ga.  855,  47  S.  E.  344;  Pike 
V.  Sutton,  115  Ga.  688,  42  S.  E.  58; 
Moore  r.  Hendrv,  111  Ga.  86.3,  36  S.  E. 
921;  Ensel  v.  Adler,  110  Ga.  326,  35 
S.  E.  334;  Bovntou  v.  Pelham,  108  Ga. 
794,  33  S.  E.  876;  McPherson  v.  Stroup, 
100  Ga.  228,  28  S.  E.  157;  Cox  v. 
Bearden,  84  Ga.  304,  10  S.  E.  627,  20 
Am.  St.  Rep.  359;  Lamar  r.  Chisliolm, 
77  Ga.  306.  lU.— Davis  f.  Siegel, 
Cooper  &  Co.,  80  111.  App.  278.  La. 
Slate  r.  Land,  108  La.  512,  32  So.  433, 
92  Am.  St.  Rep.  392,  58  L.  R.  A.  407. 
Miss.— Williams  r.  Link,  64  Miss.  641, 
1  So.  907.  Tex.— A^M-n.  Sayle's  St., 
1914,  art.  3785  (all  current  wages  for 
l>ersonal  services);  Bell  r.  Indian  Live 
Stock  Co..  11  S.  W.  344;  Svdnor  r.  Gal- 
veston  (Tex.  App.),  15  S.'W.  202. 


[a]  Compensation  for  the  Following 
Occupations  Has  Been  Held  To  Be  Ex- 
empt as  "Wages." — (1)  Locomotive 
engineer  (Johnson  r.  Hicks,  120  Ga. 
1002,  48  S.  E.  383;  Sanner  r.  Shivers, 
76  Ga.  335.  Contra,  State  v.  Land, 
108  La.  512,  32  So.  433,  92  Am.  St. 
Rep.  392,  58  L.  R.  A.  407;  (2)  a  house 
and  sign  painter  (Waite  f.  Franciola, 
90  Tenn.  191,  16  S.  W.  116);  (3)  an 
iron  puddler  who  is  paid  so  much  per 
ton  (Adcock  V.  Smith,  97  Tenn.  373, 
37  S.  W.  9,  56  Am.  St.  Rep.  810);  (4) 
a  miner,  mining  coal  at  so  much  per 
ton  and  employing  a  common  laborer 
to  assist  him  (Pennsylvania  Coal  Co.  v. 
Costello,  33  Pa.  241);  (5)  an  auditor 
and  comptroller  of  a  railroad  where 
his  salary  is  payable  in  equal  monthly 
instalments  (Bovard  v.  Kansas  City, 
etc.  R.  R.,  83  Mo.  App.  498;  (6)  fore- 
mnn  in  a  planing  mill  (Stothart  v. 
Melton,  117  Ga.  460,  43  S.  E.  801); 
(7)  a  street  car  conductor  (Stuart  f. 
Poole,  112  Ga.  818,  38  S.  E.  41,  81 
Am.  St.  Rep.  81);  (S)  a  commercial 
traveler  (Briscoe  r.  Montgomery  &  Co., 
93  Ga.  602,  20  S.  E.  40,  44  Am.  St. 
Rep.  192.  See  also  Jumper  r.  Moore, 
no  Me.  159,  85  Atl.  485);  (9)  a  for- 
warding clerk  (Claghorn  v.  Saussv,  51 
Ga.  576;  McCarty  v.  Clark,  46  Ga.  466;; 
(10)  stenographer  to  president  of  a 
railroad  (Empire  Inv.  Co.  v.  Sullivan, 
133  Ga.  391,  65  S.  E.  882.  See  also 
Cohen  v.  Aldrich,  5  Ga.  App.  256,  62 
S.  E.  1015);  (11)  a  night  watchman  a 
part  of  whose  duties  consisted  in  firing 
a  boiler  (McAdams  c.  Ellis,  5  Ga.  App. 
262,  62  S.  E.  1001);  (12)  a  manager 
of  a  live  stock  company  at  a  salary 
of  $200  per  month  who  is  also  a  stock- 
holder. Bell  V.  Indian  Live  Stock  Co. 
(Tex.),  11   S.  W.   344. 

fbl  The  compensation  of  the  fol- 
lowing held  not  to  be  exempt  as 
"wages":     (1)     A    traveling  salesman 
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lal'oring-  man,  a  laborer  is  held  to  be  one  whose  services  are  manual 
or  menial,  and  who  is  responsible  for  no  independent  action.®*^  If 
the  compensation  of  the  debtor  is  for  manual  labor,  it  is  wages,  and 
exempt,^'  but  if  it  is  for  any  employment  that  calls  for  the  exercise 
of  intellectual  or  mental  skill  or  business  acumen,  the  compensation 
is  deemed  to  be  a  salary  and  is  not  exempt.*^®    Some  statutes  in  making 


taking  orders  from  samples  (Wildner  v. 
Ferguson,  42  Minn.  112,  43  N.  W.  794, 
IS  Am.  St.  Rep.  495,  6  L.  E.  A.  338; 
Hamberger  v.  Marcus,  157  Pa.  137,  27 
Atl.  681,  37  Am.  St.  Rep.  719);  (2) 
a  civil  engineer  (Penn.  &  Delaware  R. 
R.  r.  Leuffer,  84  Pa.  168);  (3)  a  master 
mechanic  in  charge  of  a  passenger 
train  (State  r.  Land,  108  La.  512,  32 
So.  433,  92  Am.  St.  Rep.  392,  58  L.  R. 
A.  407);  (4)  trustee  {In  re  Pears,  205 
Fed.  255,  123  C.  C.  A.  459);  (5)  cap- 
tain of  a  canal  boat  (Shimer  v.  Rugg, 
7  North.  Co.  Rep.  (Pa.)  248);  (6)  a 
conductor  on  a  train  (Miller  v.  Dugas, 
77  Ga.  386);  (7)  a  "boss"  in  an  ex- 
tensive factory  (Kyle  v.  Montgomery, 
73  Ga.  337);  (8)  a  teacher  (Schwacke 
V.  Langton,  12  Phila.  [Pa.]  402);  (9) 
a  photographer  (Mathewson  v.  Shew- 
make,  15  Ga.  App.  706,  84  S.  E.  174); 
(10)  president  of  a  railroad.  South  & 
N.  A.  R.  R.  Co.  V.  Falkner,  49  Ala. 
115. 

[c]  The  fees  of  (1)  a  physician 
(Staples  V.  Keister,  81  Ga.  772,  8  S.  E. 
421);  or  (2)  attorney  (First  Nat.  Bank 
V.  Graham,  3  Wills.  Civ.  Cas.  [Tex.], 
§462),  are  not  exempt  from  process  where 
the  hiring  is  not  by  the  day,  week, 
month  or  year.  (3)  But  where  a 
physician  is  employed  on  a  salary  for 
a  definite  time,  his  wages  are  ''current 
wages"  within  the  Texas  statute.  Syd- 
nor  r.  Galveston  (Tex.  App.),  15  S.  W. 
202. 

[d]  Wages  of  Minor  Son  Exempt  to 
Father  as  Wages. — Under  a  statute  ex- 
empting the  wages  of  a  laborer  from 
garnishment  the  wages  of  his  uueman- 
cipated  minor  child  would  also  be  ex- 
empt. Darlington  v.  Watson,  49  Pa. 
Super.  611. 

[e]  One  who  works  in  any  capacity 
for  another  for  a  stated  compensation 
is  a  wage  earner,  and,  if  the  head  of 
a  family,  is  entitled  to  the  statutory 
exemption  of  wages.  Koppen  v.  Union 
Iron  &  Foundry  Co.,  181  Mo.  App.  72, 
163   S.   W.   560. 

86.  Wildner  v.  Ferguson,  42  Minn. 
112,   43    N.    W.    794,   18    Am.    St.    '.vcj. 
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495,  6  L.  R.  A.  338;  Wakefield  v.  Far- 
go, 90  N.  Y.  213.  See  also  Smith  v. 
Brooke,  49  Pa.  147;  Pennsylvania  Coal 
Co.  r.  Costello,  33  Pa.  241;  Heebner 
r.  Chave,  5  Pa.  115;  Schwacke  v.  Lang- 
ton,  12  Phila.    (Pa.)   402. 

[a]  The  Test.— If  the  contract  of 
employment  contemplated  that  the 
clerk's  services  were  to  consist  mainly 
of  work  requiring  mental  skill  or  busi- 
ness capacity  and  involving  the  exer- 
cise of  his  intellectual  faculties  rather 
than  work,  the  doing  of  which  proper- 
ly would  depend  upon  a  mere  physical 
power  to  perform  ordinary  manual 
labor  he  would  not  be  a  "laborer." 
If  on  the  other  hand  the  work  which 
the  contract  required  the  clerk  to  do 
was  in  the  main  to  be  the  perform- 
ance of  such  labor  as  that  last  above 
indicated  he  would  be  a  "laborer." 
Oliver  v.  Macon  Hdw.  Co.,  98  Ga.  249, 
25  S.  E.  403;  Georgia  Ry.  &  P.  Co. 
r.  High  Co.,  15  Ga.  App.  243,  82  S.  E. 
982 

[b]  Skilled.  Labor. — A  statute  ex- 
empting laborer's  wages  exempts  the 
wages  of  laborers  on  farms,  planta- 
tions, factories  and  other  places  where 
workmen  possess  no  particular  skill. 
Skilled  labor  in  trades  is  not  exempt. 
Mechanical  engineers,  electrical  engi- 
neers,  clerks,  agents,  cashiers  of  banks, 
and  bookkeepers  are  not  laborers.  State 
r.  Land,  108  La.  512,  32  So.  433,  92 
Am.  St.  Rep.  392,  58  L.  R.  A.  407. 

[c]  A  contractor  is  not  a  laborer 
and  is  not  entitled  to  exemption  of  his 
compensation.  Heard  v.  Crum,  73  Miss. 
157,  18  So.  9,34,  55  Am.  St.  Rep.  520; 
Riley  v.  Warden,  2  Exch.  Rep.  (Eng.) 
59. 

87.  Wildner  v.  Ferguson,  42  Minn. 
112,  43  N.  W.  794,  18  Am.  St.  Rep.  495, 
6  L.  R.  A.  338. 

88.  Ala. — Southern,  etc.  Ala.  R.  Co. 
v.  Falkner,  49  Ala.  115.  Ga. — Buchanan 
?•.  Echols,  8  Ga.  App.  565,  70  S.  E.  28. 
Mo. — Bovard  v.  Ford,  83  Mo.  App. 
498. 

Covtra. — Bell  v.  Indian  Live  Stock 
Co.    (Tex.),    11    S.   W.   344,  holding   no 
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exemptions  use  the  plirase  "wa^es  or  salary,"    which    obviates    the 
necessity  for  distinguishing  between  the  two  terms.*^ 

(3.)  Where  Statute  Exempts  Personal  Earnings.  —  Statutes  exempting 
"personal  earnings"  or  "earnings  for  personal  services"  are  much 
broader  than  statutes  exempting  wages  only,  and  operate  to  exempt 
compensation  for  services  regardless  of  the  character  of  the  service 
or  contract  of  employment.""  Under  such  a  statute  the  earnings  of 
professional  men  as  Avell  as  those  of  mechanics  and  laborers  are  ex- 

empt.^^ 

(4.)  Pxiblic  Officers. —  In  some  states  statutes  exempt  the  salaries  of 
persons  in  public  employment,  from  seizure  upon  judicial  process."^ 
In  many  states,  on  grounds  of  public  policy  the  salary  of  a  public 
officer  is  held  not  subject  to  execution,  but  this  is  not  a  matter  of 
exemption,  and  is  elsewhere  treated."^ 

(5.)    Seamcn.^i — The  wages  of  a  seaman  are  exempt'-'^  under  a  federal 


tlistinction   should    bo     made     between 
wages   and   salary. 

89.  U.  S.— /"  're  Pears,  205  Fed.  255, 
123  C.  C.  A.  459,  applying  Pcnnsylyania 
statute.  Ala.— Ciy.  Code,  1907,  §4165 
("wages,  salary  or  other  compensation 
of  laborers  or  employes");  Southern, 
etc.  Ala.  R.  Co.  v.  Falkner,  49  Ala. 
115.  Md. — Moore  r.  Heaney,  14  Md, 
558.  Pa. — Bamberger  v.  Marcus,  157 
Pa.  133,  27  Atl.  681,  37  Am.  St.  Rep. 
719;  Scott  V.  Watson,  36  Pa.  342;  Cat- 
lin  r.  Ensign,  29  Pa.  264;  Hartman  v. 
Mitzel,  8  Pa.  Super.  22. 

90.  la. — McCoy  v.  Cornell,  40  Iowa 
457.  N.  Y.— Miller  r.  Hooper,  19  Hun 
394.  Ohio.— Beckett  v.  Wishon,  5  Ohio 
Dee.  257,  5  Ohio  N.  P.  155. 

[a]  The  compensation  of  the  super- 
intendent of  a  county  infirmary  are 
"personal  earnings,"  and  when  he  ia 
the  head  of  the  family  it  is  exempt. 
Beckett  r.  Wishon,  5  Ohio  Dec.  257, 
5  Ohio  N.  P.   155. 

[b]  The  salary  of  flour  inspector  is 
exempt  as  "personal  earnings."  Brown 
f.  Hebard,  20  Wis.  326,  344,  91  Am. 
Dec.  408. 

[c]  Money  due  a  sub-contractor, 
where  the  material  to  be  used  was  to 
be  paid  for  by  the  principal  contractor, 
is  "personal  earnings"  according  to 
Banks  v.  Rodenbach,  54  Iowa  695,  7 
N.  W.  152. 

91.  Millington  r.  Laurer,  89  Iowa 
322,  56  N.  W.  533,  49  Am.  St.  Rep. 
385. 

fa]  Money  due  a  practicing  physi- 
cian for  seryices  within  the  statutory 
period  of  limitation,  is  exempt  as  per- 


sonal earnings  within  the  meaning  of 
the  statute.  McCoy  v.  Cornell,  40  Iowa 
457. 

92.  Ga.— Holt  V.  Experience,  26  Ga. 
113.  La. — Moll  V.  Sbisa,  51  La.  Ann. 
290,  25  So.  141;  Wild  r.  Ferguson,  23 
La.  Ann.  752.  Ohio.— Driscoll  v.  Kelly, 
4  Ohio  S.  &  C.  PI.  Dec.  124,  5  Ohio  N. 
P.  243.  Pa.— Catlin  r.  Ensign,  29  Pa. 
264. 

fal  The  salary  of  a  clerk  of  a 
recorder's  court  is  exempt.  Moll  v. 
Sbisa,   51   La.   Ann.   290,   25   So.   141. 

93.  See  swpra,  IT,  B,  3;  and  the 
title   "Garnishment." 

94.  See  generally  the  title  "Sea- 
men." 

95.  Act  March  4,  1915,  ch.  153,  §12; 
U.   S.    Comp.   St.,   1916,    §8325a. 

[a]  The  reason  for  this  exemption 
is  stated  by  Mr.  Justice  Benedict,  in 
an  exhaustiye  opinion,  to  be  that  a 
seaman's  wages  "cannot  be  paid  him 
day  by  day,  but  must  be  allowed  to 
accumulate  in  the  hands  of  an  unknown 
owner.  When  the  voyage  is  oyer  he 
must  at  once  provide  himself  with 
temporary  shelter  and  with  food,  and 
for  that  purpose  he  must  haye  money 
in  his  hand.  Therefore  it  is  that  his 
wages  are  nailed  to  the  ship,  and 
therefore  it  is  that,  ...  the  law  is 
forced  to  declare  that  no  man  can  be 
permitted  to  say  anything  or  do  any- 
thing to  deprive  the  seaman  of  the 
right  to  demand  his  wages  when  he 
leaves  the  ship."  McCarty  V.  Steam- 
Propeller  City  of  New  Bedford,  4  Fed. 
818. 
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statute,  w'hieh  protects  them  atijainst  both  attachment  and  execution.^" 
But  after  the  wages  have  eome  into  the  seaman's  hands  or  those  of 
his  attorney  the  exemption  ceases."^  And  as  to  seamen  engaged  in 
coast-wise  trade,  the  statute  was  repealed  in  1874.°^^ 

(C.)  Wh^t  Are  Wages  and  Earnings. —  (1.)  In  General.  — The  term 
*'v;ages*'  under  a  statute  exempting  wages  from  seizure  upon  judicial 
process,  is  detined  to  he  the  earnings  of  a  laborer  by  his  personal 
manual  toil.°^ 

The  terra  "wages"  does  not  include  profits  w^hicli  a  contractor 
derives  from  an  enterprise,^  or  from  the  labor  of  others,^  even  though 
the  debtor  himself  does  a  part  of  the  work.'^  Nor  does  the  statute 
exempt  the  amount  due  a  debtor  for  wages  of  other  men  employed 
by  him.* 

Earnings.  —  The  statute  exempting  from  seizure  the  personal  earn- 
ings of  a  debtor  does  not  exempt  the  proceeds  of  a  business  or  enter- 


[b]  A  person  serving  on  a  ferry 
boat  is  a  seaman  within  tlie  United 
States  Statute,  §4536,  exempting  the 
''wages  of  seamen  and  apprentices 
from  attachment  or  arrest."  Hitchcock 
V.   The   St.   Louis,   48   Fed.   ,312. 

[c]  A  fisherman  has  been  hebl  not 
to  be  included  in  the  term  "seaman." 
Telles  V.  Lynde,  47  Fed.  912. 

96.  Wilder  v.  Inter-Island  Steam 
Nav.  Co.,  211  U.  S.  239,  29  Sup.  Ct. 
58,  53  L.  ed.  164,  15  Ann.  Gas.  127, 
reviewing  the  previous  conflicting 
cases. 

97.  Ayer  v.  Brown,  77  Me.  195. 
Compare,  Rutter  v.  Shumway,  16  Colo. 
95,  26   Pac.   321. 

98.  Inter-Island  Steam  Nav.  Co.  v. 
Byrne,  239  U.  S.  459,  36  Sup.  Ct.  132, 
60  L.  ed.  382. 

99.  Swift  Mfg.  Co.  V.  Henderson,  99 
Ga.  136,  25  S.  E.  27;  Smith,  etc.  v. 
Brooke,  49  Pa.  147;  Pennsylvania  Coal 
Co.  V.  Costcllo,  33  Pa.  241;  Heebner 
V.  Chave,  5  Pa.  115;  Schwacke  v.  Lang- 
ton,   12  Phila.   (Pa.)   402. 

[a]  "Wages"  are  defined  to  be  com- 
pensation paid  by  the  week,  month  or 
day  for  the  services  of  laborers  or 
other  subordinate  or  menial  employes. 
Adcock  V.  Smith,  97  Tenn.  373,  27  S. 
W.  91,  56  Am.  St.  Rep.  810. 

[b]  "Current  wages"  (1)  undcrthe 
Texas  statute  are  such  compensation 
for  personal  services  as  are  to  be  paid 
periodically,  or  from  time  to  time,  as 
the  services  are  rendered;  as  where 
the  services  are  to  be  paid  for  by  the 
hour,  day,  week,  month,  or  year.  Demp- 
sey    V.    McKennell,   2    Tex.    Civ.    App. 
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284,  23  S.  W.  525;  Sydnor  v.  Galves- 
ton (Tex.  App.),  15  S.  W.  202.  (2) 
The  exemption  would  not  include  money 
due  under  a  liquidated  demand  for  set- 
tlement of  a  liability  of  an  insurance 
company,  even  though  the  premiums 
were  paid  from  wages  which  were  ex- 
empt. Mitchell  r.  Western  Casualty 
Co.   (Tex.  Civ.  App.),  163  S.  W.  630. 

[c]  Illustrations.. — (1)  Commission- 
er's costs  taxed  upon  a  partition  of 
land  (Porter  v.  Cobb,  4  Lea  [Tenn. J 
481),  and  (2)  debts  due  a  blacksmith 
(Tatum  v.  Zachry,  86  Ga.  573,-  12  S.  E. 
940),  are  not  wages. 

1.  Schwake  v.  Langton,  12  Phila, 
(Pa.)    402. 

[a]  Money  due  a  schoolteacher  for 
tuition  is  not  exempt  where  he  is  con- 
ducting a  school  as  a  business  enter- 
prise. Schwake  v.  Langton,  12  Phila. 
(Pa.)  402.  Compare,  Miller  v.  Hooper, 
19   Hun    (N.   Y.)    394. 

2.  Smith  V.  Brooke,  49  Pa.  147. 

3.  Heard  v.  Crum,  73  Miss.  157,  18 
So.  9.34,  55  Am.  St.  Rep.  520;  Riley  V. 
Warden,  2  Exch.   (Eng.)    59. 

[a]  But  in  Rikerd  Lumber  Co.  V, 
Chrouch,  135  Mich.  703,  98  N.  W.  739, 
106  Am.  St.  Rep.  416,  an  exemption 
was  allowed  to  a  debtor  who  did  work 
for  a  total  sum  for  the  job  and  who 
employed   others  to  aid  in   the  work. 

[b]  Profits  made  by  a  carpenter  or 
builder,  above  what  he  receives  as 
wages  for  himself  and  the  men  em- 
ployed by  him,  are  not  exempt.  Smith 
t\   Brooke,   49    Pa.    147. 

4.  Brainard  v.  Shannon,  60  Me.  342. 
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prise  carried  on  by  tlie  de])tor,'''  unless  the  l)iisiness  is  carried  on  by 
him  alone  so  tliat  his  hil)ors  are  the  ehicf  factor  in  it." 

Wages  Recovered  by  Action.  —  Tlic  faet  that  the  debtor  is  oblit^ed  to 
sue  at  law  for  his  waj,'es  docs  not  affect  his  right  to  claim,  them  as 
exempt.^ 

(2.)  Effect  of  Provisions  of  the  Contract — It  is  immaterial  by  what 
standard  the  wages  are  to  be  estimated  or  determined,  whether  by 
the  time  spent, ^  or  the  work  done,"  or  that  the  del)tor  does  the  work 
for  a  total  sum  for  the  job;^''  and  it  is  equally  unimportant  how  the 
payment  is  to  be  made.^^    The  mere  fact  that  no  rate  of  compensation 


5.  la.— Shelley  v.  Smith,  59  Iowa 
453,  13  N.  W.  419.  N.  Y.— Matter  of 
Wyman,  76  App.  Div.  292,  78  N.  Y. 
Supp.  546;  Prince  v.  Brett,  21  App. 
Div.  190,  47  N.  Y.  Supp.  402;  Mulford 
V.  Gibl)8,  9  App.  Div.  490,  41  N.  Y. 
Supp.  273;  Schafer  v.  Tyroler,  94  Misc. 
127,  158  N.  Y.  Supp.  1090.  Okla. 
Youst  V.  Willis,  5  Okla.  170,  49  Pac. 
56. 

[a]  Amounts  diie  a  farmer  for  milk 
sold  to  c'OiKlcusary  are  not  exempt  as 
"earning  for  personal  services."  In 
re  French,  231  Fed.  25.'J;  Matter  of  Wy- 
man, 76  App.  Div.  292,  78  N.  Y.  Supp. 
546. 

[b]  The  money  due  from  boarders 
to  a  boarding  house  keeper  is  not  ex- 
empt as  jiersonal  earnings,  where  the 
debtor  hires  help  and  furnishes  sup- 
plies to  carry  on  the  business  of  board- 
ing house  keeper.  Shelly  V.  Smith,  59 
Iowa  453,  13  N.  W.  419. 

[c]  Moneys  received  by  a  saloon 
keeper  in  the  usual  course  of  his  busi- 
ness are  not  exempt  as  "earning  for 
his  personal  services."  Prince  r.  Brett, 
21   App.  Div.   190,  47  N.  Y.  Supp.  402. 

[d]  The  proprietor  of  a  school  who 
derives  his  sole  income  from  tuition 
paid  by  his  patrons  is  entitled  to  the 
exemption  of  such  tuition  as  personal 
earnings.  Miller  ;;.  Hooper,  19  Hun  (N. 
Y.)  394.  Compare,  Schwake  v.  Lang- 
ton,  12  Phila.  (Pa.)  402. 

6.  Schafer  r.  Tyroler,  94  Misc.  127, 
1.58  N.  Y.  Supp.  1090;  McSkimin  r. 
Knowlton,  14  N.  Y.  Supp.  283.  Com- 
pare, Matter  of  Wvman,  76  App.  Div. 
292,  78  N.  Y.  Supp.  546,  not  deciding 
but  stating  it  to  be  the  opinion  of  the 
court  that  even  if  the  debtor  alone 
does  the  work  on  a  farm,  the  proceeds 
of  milk  sold  would  not  be  personal 
earnings. 

[a]  Gold  dust  dug  by  a  miner  is 
"personal   earnings."     Day  ton   r.   Ew- 


art,  28  Mont.  153,  72  Pac.  420,  98  Am. 
St.  Rep.  549. 

7.  Cox  V.  Bearden,  84  Ga.  304,  10 
S.   E.   627,  20   Am.   St.  Rep.  359. 

8.  Hamberger  r.  Marcus,  157  Pa. 
133,  27  Atl.  681,  37  Am.  St.  Rep.  719; 
Seiders'  Appeal,  46  Pa.  57;  Wentroth'a 
Appeal,  3  W.  N.  C.   (Pa.)   248. 

9.  Swift  Mfg.  Co.  V.  Henderson,  99 
Ga.   136,   25   S.   E.  27. 

[a]  Piece  Work.— Though  the  com- 
pensation is  to  be  a  certain  number  of 
cents  per  hank  for  the  manufacture 
of  yarn,  the  compensation  is  neverthe- 
less wages  and  exempt  from  garnish- 
ment. Swift  Mfg.  Co.  r.  Henderson, 
99  Ga.  136,  25  S.  E.  27. 

r^^]  Pajrment  by  Piece  or  Commis- 
sion.— The  miner  who  is  paid  liy  tho 
ton,  the  mechanic  who  is  paid  by  tho 
piece  and  the  clerk  or  salesman  who 
is  paid  by  commissions  on  his  sales 
arc  within  the  statute.  Moore  r.  Hen- 
dry, 111  Ga.  S63,  36  S.  E.  921;  Swift 
Mfg.  Co.  r.  Henderson,  99  Ga.  136,  25 
S.  E.  27;  Hamberger  r.  Marcus,  157 
Pa.  133,  27  Atl.  681,  37  Am.  St.  Rep. 
719. 

10.  Rikerd  Lumber  Co.  v.  Chrouch, 
1.^5  Mich.  703,  98  N.  W.  739,  106  Am. 
St.  Rep.  416. 

fa]  Percentage  of  Cost  of  Construc- 
tion.— Compensation  under  a  contract 
providing  for  the  payment  of  a  cer- 
tain per  cent,  of  the  cost  of  construc- 
tion of  a  building  in  consideration  of 
superintending  the  construction  there- 
of is  "wages."  Moore  v.  Heaney,  14 
Md.  558. 

11.  Mason  v.  Ambler,  6  Allen 
(Mass.)    124. 

[a]  Wages  to  be  applied  toward  the 
rent  of  a  house  are  exempt.  !Mason  r. 
Ambler,  6  Allen    (Mass.)    124. 

[b]  Wages  To  Be  Applied  on  Land 
Bought. — Where  A  sold  a  lot  of  ground 
to    B    to    bo    paid   for    by    labor,    and 
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is  agreed  upon/-  or  that  the  debtor  under  his  contract  can  ask  for 
his  earnings  at  any  time  during  service/^  does  not  affect  his  right  to 
exemption. 

(D.)  "When  Mingled  or  Combined  With  Non-Exempt  Claim.  —  The  stat- 
utes do  not  exempt  the  sums  due  a  debtor  into  which  other  matters 
beside  his  personal  labor  not  capable  of  being  distinguished  from  it, 
go  to  form  the  sum  which  he  is  to  receive,^*  but  it  is  otherwise  where 
they  can  be  distinguished.^^ 

(E.)  Effect  of  Payment  and  Investment  of  Proceeds. ip  —  The  term 
wages  is  not  limited  to  such  wages  as  remain  in  the  hands  of  the  em- 
ployer." but  the  exemption  may  be  claimed  after  they  have  been  paid.^^ 
The  wages  or  earnings  will  remain  exempt  as  long  as  they  are  capable 
of  identification/^  and  the  fact  that  the  debtor  has  given  liis  exempt 
wages  to  his  wife,-°  or  has  invested  them  in  her  property  or  property 


after  B  performed  part  of  the  services, 
A  repudiated  the  contract,  the  amount 
owing  by  A  to  B  is  wages  for  labor. 
Scott  V.  Watson,  36  Pa.  342. 

12.  Dempsey  v.  McKennell,  2  Tex. 
Civ.  App.  284,  23  S.  W.  525. 

13.  Prothro  i:  Grubbs,  71  Ga.  863. 

14.  Me. — Brainard  v.  Shannon,  60 
Me.  342.  N.  H.— Steer  v.  Dow,  75  N. 
H.  95,  71  Atl.  217,  20  L.  E.  A.  (N.  S.) 
263;  Grav  v.  Fife,  70  N.  H.  89,  47  Atl. 
641,  85  Am.  St.  Eep.  603;  Eobbins  f. 
llice,  18  N.  H.  507.  Pa. — Heebner  v. 
Chave,  5  Pa.  115,  disapproved  in  Penn- 
svlvania  Coal  Co.  v.  Costello,  33  Pa. 
241. 

[a]  A  fund  created  in  part  "by  the 
labor  of  others  than  defendant 's  wife 
and  minor  children  is  not  exempt  un- 
less the  amount  due  for  the  privileged 
labor  can  be  specified.  Steer  v.  Dow, 
75  N.  H.  95,  71  Atl.  217,  20  L.  E.  A. 
(N.  S.)    263. 

[b]  Where  Sum  Included  Is  Nom- 
inal.— The  personal  earnings  of  an 
artist  will  not  lose  their  exemption 
because  the  amount  thereby  secured 
includes  a  nominal  sum  for  the  cost 
of  material.  Millington  v.  Laurer,  89 
Iowa  322,  56  N.  W.  533,  48  Am.  St. 
Eep.  385. 

[c]  Where  Use  of  Team  Is  Included. 
(1)  A  claim  due  partly  for  wages  and 
partly  for  use  of  a  team  is  not  exempt 
when  they  form  an  inseparable  debt. 
Gray  r.  Fife,  70  N.  H.  89,  47  Atl.  541, 
85  Am.  St.  Eep.  603;  Eobbins  v.  Eiee, 
IS  iNT.  F.  507.  (2)  But  the  earnings 
of  an  exempt  team  may  be  included 
in  a  debtor's  "personal  earnings." 
HI.  Eev.  Stats.,  1916,  p.  1317;  Kuntz 
V.  Kinney,   33  Wis.  510. 
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15.  Banks  v.  Eodenbach,  54  Iowa 
695,  7  N.  W.  152. 

[a]  When  a  sub-contractor  agrees 
to  furnish  materials  and  labor  for  the 
stone  work  of  a  building,  materials  to 
be  paid  for  by  the  general  contractor 
and  credited  on  the  sum  to  be  paid 
to  the  sub-contractor,  the  remainder 
after  deducting  the  payment  for  mate- 
rials is  "earnings"  and  exempt  under 
the  statute.  Banks  v.  Eodenbach,  54 
Iowa  695,  7  N.  W.  152. 

16.  As  to  right  to  claim  exemption 
In  proceeds  of  exempt  property,  see 
mfra,  II,  B,  5,  a,   (XIX). 

17.  Eutter  r.  Shumway,  16  Colo.  95, 
26   Pac.   321. 

18.  Eutter  t.  Shumway,  16  Colo.  95, 
26  Pac.  321.  But  see  Ayer  v.  Brown, 
77  Me.  195. 

[a]  Where  in  the  Hands  of  Another. 
The  exemption  continues  while  the 
v;ages  or  earnings  are  under  the  con- 
trol of  the  debtor,  although  temporarily 
in  the  hands  of  another.  Elliott  v. 
Hall,  3  Idaho  421,  31  Pac.  796,  35  Am. 
St.  Eep.  285,  18  L.  E.  A.  586. 

19.  Eutter  v.  Shumwav,  16  Colo.  95, 
26  Pa.  321;  Elliot  r.  Hall,  3  Idaho  421, 
31  Pac.  796,  35  Am.  St.  Eep.  285,  18 
L.  E.  A.  586. 

[a]  But  see  Mitchell  v.  Western 
Casualty  &  G.  Co.  (Tex.  Civ.  App.), 
163  S.  W.  630,  holding  that  the  pro- 
ceeds of  a  claim  under  an  accident  in- 
surance policy  are  not  exempt  as  "cur- 
rent wages"  though  the  premiums 
thereon  were  paid  by  exempt  wages. 

20.  Gushing  v.  Quigley,  11  Mont, 
577,  29  Pac.  337. 
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for  her,-^  does  not  entitle  his  creditors  to  look  to  the  property  or  pro- 
ceeds in  her  hands,  fur  the  satisfaction  of  their  debts. 

(F.)  Limitation  as  to  Extent  of  Exemption.  — The  statutes  usually 
limit  the  exenipticn  of  the  debtor's  wages  or  earnings  to  a  specific 
amount  or  to  wages  for  a  specified  time  or  both. 2-  But  it  seems  that  the 
non-exempt  portion  of  wages  or  earnings  may  be  claimed  under  a  gen- 
eral exemption  statute,-^  unless  the  statutes  provide  to  the  contrary,^* 
In  some  states  there  must  be  a  showing  that  the  earnings  or  wages  are 
necessary  for  the  support  of  tlie  de])tor's  family."  Under  such  stat- 
utes only  such  an  amount  earned  during  the  statutory  period  as  is 
reasonably  necessary  for  the  support  of  the  defendant's  family  is 
exempt.^''  Where  earnings  during  a  specified  period  only  are  exempt, 
the  exemption  must  be  confined  to  that  period,"  which  is  not  extended 
by  leaving  the  wages  in  the  hands  of  the  employer,-**  or  in  the  hands 


21.  Robb  r.  Brewer,  60  Iowa  539, 
15  N.  W.  420;  Stump  r.  Frary,  13  Ohio 
Cir.  Ct.  619,  6  Ohio   Cir.  Dec.   357. 

22.  See  generally  the  statutes  and 
the  following:  la. — McCoy  r.  Cornell, 
40  Iowa  457;  Davis,  Watson  &  Co. 
V.  Humphrey,  22  Iowa  137.  Me. 
Jumper  r.  Moore,  110  Me.  159,  85  Atl. 
485;  Haynes  v.  Hussey,  72  Me.  448. 
Minn. — Bean  v.  Germania  L.  Ins.  Co., 
54  Minn.  366,  56  N.  W.  ]27.  Miss. 
Chapman  v.  Berry,  73  Miss.  437,  18 
So.  918,  55  Am.  St.  Eep.  546.  Mo. 
Mangold  r.  Dooley,  89  Mo.  Ill,  1  S. 
W.  126;  Cooper  r.  Scvoc,  104  Mo.  App. 
414,  79  S.  W.  751.  N.  Y.— McCullough 
V.  Carragan,  24  Hun  157.  Ohio. — Snook 
V.  Snetzer,  25  Ohio  St.  516.  Pa.— Lit- 
tle r.  Balliette,  9  Pa.  Super.  411.  Wyo. 
Laffertv  v.  Sistalla,  11  Wyo.  360,  72 
Fac.   192. 

[a]  Limitations  as  to  Time  and 
Amount  Not  Cumulative. — Where  a 
statute  exempts  the  wages  of  a  debtor 
earned  by  him  in  a  period  of  one  month 
and  provides  that  ten  dollars  shall  be 
exempt  in  all  cases,  the  amounts  stated 
are  not  cumulative  and  the  lesser  sum 
would  be  included  in  the  greater.  Pike 
V.   Bannon    (Mo.),   OS    Atl.    68. 

[b]  Maximum  Limit  Construed  as 
Minimum  Also. — A  statute  exempting 
one-half  of  the  earnings  of  a  debtor  for 
services  rendered  within  sixty  days  and 
providing  there  shall  be  exempt  in  all 
cases  a  sum  not  to  exceed  fifty  dollars, 
means  that  in  no  case  shall  the  exemp- 
tion be  less  than  fifty  dollars.  Laffer- 
ty  r.  Sistalla,  11  Wyo.  360,  72  Pac. 
192. 

23.  Enzor   v.  Hurt,  76   Ala.   595. 

24.  Finlen  v.  Howard,  26  111.  App.  66. 


25.  See  the  statutes,  and  New  Mex- 
ico Nat.  Bank  v.  Brooks,  9  N.  M.  113, 
49  Pac.  947;  Snook  v.  Snetzer,  25  Ohio 
St.  516;  Vandal  v.  Daiber,  10  Ohio  Cir. 
Ct.  355,  6  Ohio  Cir.  Dec.  5Su,  but  where 
the  justice's  act  applies  protecting  the 
earnings  of  a  head  of  a  family,  it  is 
not  necessary  that  the  earnings  be 
necessary  to  the  sui)port  of  his  family. 

[a]  The  word  "necessary"  as  used 
in  this  connection  does  not  mean  that 
the  debtor's  wages  must  be  aljsolutely 
indispensable  to  the  bare  subsistence  of 
his  family  and  that  the  family  could 
not  live  without  them,  but  is  used  in 
a  broader  and  less  rigid  sense  looking 
rather  to  the  comfort  and  well  being 
of  the  family  and  contemplates  the  fur- 
nishing of  whatever  is  necessary  to  its 
comfort  and  well  being  as  distinguished 
from  luxuries.  Cushing  v.  Quiglev,  11 
Mont.  577,  29  Pac.  337. 

As  to  method  of  asserting  claim,  see 
11   Standard  Proc.  483,  et  seq. 

As  to  form  of  affidavit,  see  9  Stand- 
ard Proc.  571. 

26.  New  Mexico  Nat.  Bank  v. 
Brooks,  9  N.  M.  113,  49  Pac.  947. 

[a]  If  all  is  necessary,  the  debtor 
is  entitled  to  exemption  of  all  his 
earnings  during  the  statutory  period. 
Vandal  r.  Daiber,  10  Ohio  Cir*.  Ct.  355, 
6  Ohio   Cir.  Dec.  585. 

27.  Me. — Haynes  r.  Hussey,  72  Me. 
448.  Minn. — Bean  r.  Germania  Life 
Ins.  Co..  54  Minn.  366.  56  N.  W.  127. 
S.  C. — Union  Bank  r.  Northrop,  19  S. 
C.  473.  Wis. — Bloodgood  r.  Meissner, 
S4   Wis.   452,   54   N.   W.   772. 

28.  Seligmann  r.  Heller  Bro.  Cloth- 
ing Co.,  69  Wis.  410,  34  N.  W.  232. 
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of  the  debtor's  vrife,-^  or  because  suit  is  necessary  to  recover  them.^" 
But  a  creditor  ^vill  not  be  permitted  to  evade  the  statute  by  using 
his  process  in  such  a  manner  as  to  tie  up  the  debtor's  wages  or  earn- 
ings until  the  statutory  period  has  expired,  or  until  the  amount  of 
the  wages  due  the  debtor  is  sufficiently  great  to  take  it  out  of  the 

statute.^^ 

(V.)     Furniture,    Pictures,    Musical   Instruments,    etc. —  (A.)     In    General. 

The  statutes  generally  exempt  all  or  a  part  of  the  household  furniture 

of  a  de])tor.^^     The  debtor's  right  to  this  exemption  is  not  affected 

by  his  ownership  of  other  property.^^ 

'  The  term  "household  furniture"  has  been  very  broadly  and  liberally 

construed  and  has  been  held  to  include  nearly  everything  for  neces- 

sarv  use  or  convenience  about  a  house.^*    Generally  it  is  not  limited 


[a]  Current  Wages.— (1)  Wages 
past  due,  voluntarily  left  with  the  em- 
ployer, are  not  current  and  exempt. 
Bell  r.  Indian  Live-Stock  Co.  (Tex.), 
11  S.  W.  344;  Childress  v.  Franks  (Tex. 
Civ.  App.),  44  S.  W.  868;  Davidson  r. 
Logeman  Chair  Co.  (Tex.  Civ.  App.), 
41  S.  W.  824.  (2)  But  if  left  with 
the  employer  involuntarily,  current 
wages  do  not  lose  their  exemption. 
Childress  v.  Franks  (Tex.  Civ.  App.), 
44  S.   W.  868. 

29.  Bloodgood  V.  Meissner,  84  Wis. 
452,  54  N.  W.  772. 

30.  Chadwick  v.  Stout,  112  Iowa  167, 
83  N.  W.  901,  84  Am.   St.  Eep.   334. 

31.  Eustad  V.  Bishop,  80  Minn.  497, 
83  N.  W.  449,  81  Am.  St.  Rep.  282,  50 
L.  R.  A.  168;  Chapman  v.  Berry,  73 
Miss.  437,  18  So.  918,  55  Am.  St.  Eep, 
546;  Chandler  v.  White,  71  Miss.  161, 
14  So.  454. 

32.  Montague  V.  Richardson,  24 
Conn.  338,  63  Am.  Dec.  173;  Mueller 
V.  Richardson,  82  Tex.  361,  18  S.  W. 
693;  Alsup  v.  Jordan,  69  Tex.  300,  6 
S.  W.  831,  5  Am.  St.  Rep.  53;  Ham- 
mer V.  Woods,  6  Tex.  Civ.  App.  179, 
24  S.  W.  942;  Neeper  v.  Irons,  3  Wills. 
Civ.  Cas.  (Tex.),  §180.  And  see  gen- 
erally the  statutes. 

33.  Bray  &  Bros.  v.  Laird,  44  Ala. 
295. 

[a]  He  is  not  obUged  to  offer  other 
property  in  lieu  of  the  exempt  prop- 
ertv.  Bray  &  Bros.  v.  Laird,  44  Ala. 
295. 

34.  Conn. — Hitchcock  v.  Holmes,  43 
Conn.  528;  Montague  v.  Richardson,  24 
Conn.  338,  63  Am.  Dec.  173.  Ga. 
Butler  V.  Shiver,  79  Ga.  172,  4  S.  E. 
115;  Sasscr  v.  Roberts,  68  Ga.  252; 
Mitchell    V.    Hay,    37    Ga.    581.      Kan. 
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Rasure  v.  Hart,  18  Kan.  340,  26  Am. 
Rep.  772.  Mass.. — Day  v.  Lawrence, 
167  Mass.  371,  45  N.  E.  751;  Manau 
f.  Merritt,  11  Allen  582;  Davlin  v. 
Stone,  4  Cush.  359.  Tenn. — Tipton  v. 
Pickens,  1  Swan  25.  Tex. — Mueller  v. 
Richardson,  82  Tex.  361,  18  S.  W.  693; 
Alsup  V.  Jordan,  69  Tex.  300,  6  S.  W. 
831,  5  Am.  St.  Rep.  53.  Vt.— Leavitt 
V.  Metcalf,  2  Vt.  342,  19  Am.  Dec. 
718;  Crocker  v.  Spencer,  2  D.  Chip; 
63. 

[a]  Household  furniture  helonging 
to  the  wife  of  the  debtor  is  exempt. 
Harrison  v.  Foster,  94  Kan.  284,  146 
Pac.   355. 

[b]  A  silver  card  receiver  used  on 
a  hat  rack  is  embraced  in  the  expres- 
sion "household  furniture  necessary  for 
the  use  and  comfort  of  the  family" 
as  used  in  the  statute.  Phillips  v. 
Phillips,  151  Ala.  527,  44  So.  391,  125 
Am.  St.  Rep.  40,  15  Ann.  Cas.  157. 

[c]  A  cooking  stove  is  exempt,  as 
household  furniture.  Hart  v.  Hyde,  5 
Vt.  328;  Crocker  v.  Spencer,  2  D.  Chip. 
(Vt.)  68.  But  see  Brown  v.  Wait,  19 
Pick.  (Mass.)  470,  31  Am.  Dec.  154. 
Compare,  Rev.  Laws  of  Mass.,  1902,  p. 
1598,  not  exceeding  $300.00  in  value. 

[d]  A  watch  and  chain  (1)  habitu- 
ally carried  upon  the  person  of  the 
debtor,  for  his  own  convenience  is  not 
exempt  as ' '  household  furniture. ' '  Brown 
■V.  Edmonds,  5  S.  D.  508,  59  N.  W.  731. 
(2)  But  in  Leavitt  v.  Metcalf,  2  Vt. 
342,  an  only  timepiece  was  held  exempt 
under  a  statute  exempting  "suitable 
apparel,  bedding,  tools,  arms  and  arti- 
cles of  household  furniture." 

Watch  as  wearing  apparel,  see  supra, 
II,  B,  5,  a,  (VI),  (B). 

[e]  A  gun  is  not  exempt  as  household 
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to  such  furniture  as  is  actually  neeclod  l)y  the  family,"  nor  to  such 
articles  as  were  deemed  necessary  wlien  the  statute  in  question  was 
passed.^"  Nor  is  it  necessary  that  the  furniture;  chiimed  as  exempt 
be  in  actual  use,^^  though  it  has  been  held  that  it  must  be  constructive- 
ly in  use  or  destined  so  to  bc.^^  The  term  "household  furniture"  will 
not  include  furniture  used  in  a  shop  or  office.^''  In  deciding  what  is 
necessary  househeild  furniture,  the  owner '^  vocation  may  be  con- 
sidered.^" In  some  states  a  piano  is  held  to  be  exempt  as  household 
furniture,"   but  in   others   it  has  been  held  not  exempt  under   the 


furniturf!,  though  in  the  ease  of  a  hunt- 
er or  frontiers  man,  it  might  be  exempt 
as  necessary  aiii)aratus  to  his  occupa- 
tion.   Choate  r.  Redding,  18  Tex.  .579. 

[f]  I.ace  curtain,  a  pier  glass  and 
an  expensive  clock  were  held  not  to  be 
exempt  under  a  statute  providing  for 
the  exemption  of  "household  furniture 
necessary  for  supporting  life."  Hitch- 
cock r.  Holmes,  43  Conn.  528. 

[g]  Dentist's  chair  is  not  within  a 
statute  exempting  "one  table  and  set 
of  chairs  sufficient  for  the  use  of  the 
family."  Burt  r.  Stocks  Coal  Co.,  119 
Ga.  629,  46  S.  E.  828,  100  Am.  St.  Rep. 
203. 

[h]  A  traveling  trunk  is  not  house- 
hold furniture  within  the  meaning  of 
the  statute.  Towns  v.  Pratt,  33  N.  II. 
S45,  66  Am.  Dec.  726. 

[i]  A  debtor  though  unmarried  is 
entitled  to  the  exemption  of  one  bed  and 
bedding  under  the  statute.  Brown  v. 
Wait,  19  Pick.  (Mass.),  470,  31  Am. 
Dec.  154. 

35.  lU.— Amend  v.  Murphy,  69  TH. 
337.  Mass. — Davlin  v.  Stone,  4  Cush. 
359.  Compare  Glidden  r.  Smith,  15 
Mass.  170,  decided  under  an  early  stat- 
ute. Wis.— Heath  v.  Keves,  35  Wis. 
668. 

[a]  Family,  Relatives  and  Visitors. 
The  exemption  is  not  necessarily  re- 
stricted to  the  use  of  the  debtor  him- 
self. Reasonable  provision  may  be 
made  for  wife  and  children,  for  domes- 
tics, for  dependent  relatives  who  may 
be  residing  with  and  constitute  a  part 
of  the  familv  and  for  visitors.  Weed 
V.  Dayton,   id  Conn.  29."^. 

fb]  Not  Limited  to  Furniture  Re- 
quired for  Immediate  Use. — The  fact 
that  the  number  of  beds  claimed  as 
exempt  was  greater  than  was  required 
for  the  immediate  use  of  the  family 
is  no  objection  to  the  exemption  as 
such  a  construction  of  the  statute 
would  be  too  narrow.     Haswell  v.  Par- 


sons, l.'j  Cal.  266,  76  Am.  Dec.  480.  But 
see  Glidden  r.  Smith,  15  Mass.  170. 

36.  Montague  v.  Richardson,  24 
Conn.  338,  346,  63  Am.  Dec.   173. 

37.  Weed  v.  Dayton,  40  Conn.  293; 
Ott  V.  Odenwelder,  10  North.  Co.  Rep. 
(Pa.)   133. 

fa]  The  fact  that  furniture  is  in 
storage  does  not  make  it  open  to  at- 
tachment, or  levy  or  sale.  Weed  v. 
Dayton,  40  Conn.  293. 

38.  Conner  v.  Hawkins,  66  Tex.  639, 
2  S.  W.  520;  McCoy  v.  Thompson  (Tex. 
Civ.  App.),  138  S.  W.  1062. 

39.  Conn. — Seeley  r.  Gwillim,  40  Conn. 
106.  la.— Turrill  r.  McCarthy,  114  Iowa 
681,  87  N.  W.  667.  La.— Farmers,  etc 
Bank  v.  Franklin,  1  La.  Ann.  393.  But  see 
Harrison  r.  Mitchell,  13  La.  Ann.  260, 
Pa. — Kessler  v.  McConachy,  1  Rawle 
435. 

[a]  An  exemption  of  a  stove  is  con- 
fined to  that  which  is  used  by  the  fam- 
ily and  does  not  extend  to  include  one 
used  by  the  debtor  in  his  shop.  Kess- 
ler  V.  McConachy,   1   Rawle   (Pa.)    435. 

40.  Weed  r.  Dayton,  40  Conn.  293, 
since  it  may  increase  his  personal  needs. 
"His  personal  wants  and  those  of  his 
family  may  depend  largely  upon  the 
nature  of  the  business  whereby  he  is 
seeking  a  livelihood." 

41.  Ala.— Phillips  r.  Phillips,  151 
Ala.  527,  44  So.  391,  125  Am.  St.  Rep. 
40,  15  Ann.  Cas.  157.  N.  Y.— See  Conk- 
lin  r.  McCaulev,  41  App.  Div.  452,  58 
N  Y.  Supp.  879.  Okla.— Cook  v.  Ful- 
ler, 35  Okla.  3.W,  130  Pae.  140,  Ann. 
Cas.  19UD,  507,  44  L.  R.  A.  (N.  S.) 
76.  R.  L— Von  Storch  r.  Winslow,  13 
R.  T.  23,  43  Am.  Rep.  10.  Tex.— Alsup 
r.  Jordan,  69  Tex.  300,  6  S.  W.  831,  5 
Am.  St.  Rep.  53;  Betz  r.  Maier,  12  Tex. 
Civ.  App.  219,  33  S.  W.  710. 

[a]  But  Only  When  It  Is  Being 
Used  as  Household  Furniture. — Hence 
if  it  has  been  offered  for  sale  because 
the  owner  has   quit   housekeeping,  and 

Vol.  XVI 


48  JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF 


statute.*-  A  sewing  machine  is  household  furniture,*^  and  some  stat- 
utes expressly  exempt  sewing  machines.** 

(B.)  Furniture  in  Hotels  and  Boarding  Houses.  —  Under  a  statute 
exempting  such  furniture  as  is  necessary  to  the  personal  comfort  of 
the  debtor's  family,  furniture  used  by  a  debtor  only  as  a  means  of 
profit  to  accommodate  boarders,  is  not  exempt.*'"*  And  under  a  statute 
exempting  "all  household  and  kitchen  furniture,"  personal  property 
held  only  for  the  purpose  of  business,  such  as  that  of  a  hotel  or  res- 
taurant, "is  not  within  the  statute,*^  though  it  has  been  held  that  fur- 
niture used  in  boarding  houses  is  exempt.*^  But  furniture  used  by 
the  hotel  or  boarding  house  keeper  for  the  use  and  convenience  of  his 
family  is  exempt.*^  And  where  the  primary  purpose  of  the  furniture 
is  the  protection,  comfort  and  convenience  of  the  family,  it  is  not 
subject  to  process  because  incidentally  it  may  be  used  for  the  tem- 
porary support  of  the  family.*^ 

(C.)    Family  Pictures,  Books,  etc.  —  Family    pictures    are    sometimes 


placed  in  a  salesroom,  it  is  not  exempt. 
McCov  V.  Thompson  (Tex.  Civ.  App.;, 
138  s!  W.  1062. 

[b]  A  piano  used  hy  the  deljtor  for 
the  education  of  her  children  is  ' '  house- 
hold and  kitchen  furniture"  within  the 
meaning  of  a  statute  exempting  "all 
household  furniture."  Cook  r.  Fuller, 
35  Okla.  839,  130  Pac.  140,  Ann.  Cas. 
1914  D,  507,  44  L.  E.  A.   (N.  S.)   76. 

Exemption  of  piano  as  an  implement 
of  trade,  see  IT,  B,  5,  a,  (IX),  (A),  (3). 

As  a  musical  instrument,  see  mfra, 
II,  B,  5,  a,   (V),   (D). 

[c]  It  is  a  question  for  the  jury 
■whether  a  piano  is  an  article  neces- 
parv  for  the  personal  use  of  a  wife. 
Hamilton  v.  Lane,  138  Mass.  358. 

42.  Ky.— Speers  r.  Eeed,  4  Ky.  L. 
Eep.  894.  Mich.— Kehl  v.  Dunn,  102 
Mich.  581,  61  N.  W.  71,  47  Am.  St. 
Eep.  561.  Vt. — Dunlap  V.  Edgerton,  30 
Vt.  224.  Wis.— Tanner  v.  Billings,  18 
Wis.   163,   86   Am.   Dec.   755. 

[a]  A  piano  belonging  to  the  "wife 
of  a  debtor  who  was  a  dentist  was  held 
not  to  be  exempt,  even  though  the  wife 
was  a  music  teacher  and  contributed  to 
the  support  of  the  family.  Smith  V. 
Eogers,  16   Ga.  479. 

43.  Von  Storch  v.  Winslow,  13  B.  I. 
23,  43  Am.  Eep.  10. 

44.  And  see  the  statutes. 

Sewing  machine  as  a  necessary  tool, 
see   mfra,  II,   B,   5,  a,    (IX),    (A),    (4). 

45.  Weed  r.  Dayton,  40  Conn.  293. 
[a]     A  bureau  kept  for  the  mere  use 

of    boarders    is    not    exempt,   but   if   in 
consequence    of   keeping   boarders,   the 
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debtor  needed  for  her  personal  use  a 
bureau,  although  in  ordinary  house- 
keeping she  might  have  dispensed  with 
it,  the  bureau  is  exempt.  Weed  v.  Day- 
ton, 40  Conn.  293, 

46.  Mueller  r.  Eichardson,  82  Tex. 
361,  18  S.  W.  693;  Heidenheimer  Bros. 
V.  Blumenkron,  56  Tex.  308;  Hammer 
V.  Woods,  6  Tex.  Civ.  App.  179,  24  S. 
W.  942;  Frank  v.  Bean,  3  Wills.  Civ. 
Cas.  (Tex.^,  §211;  Bond  v.  Ellison,  2 
Pos.  Unrep.  Cas.  (Tex.)  387. 

47.  Harrison  v.  Foster,  94  Kan.  284, 
146  Pac.  355;  Easure  r.  Hart,  18  Kan. 
340,  26  Am.  Eep.  772,  under  statute 
exempting  "all  other"  household  fur- 
niture. 

[a]  A  boarding  house  keeper  who  is 
a  householder  is  entitled  to  the  same 
exemptions  as  any  other  householder, 
and  the  household  furniture  purchased 
for  the  purpose  of  keeping  a  boarding 
house  is  exempt  to  the  statutory 
amount,  even  against  a  judgment  for 
the  purchase  price.  Vanderhorst  v. 
Bacon,  38  Mich.  669,  31   Am.  Eep.  328. 

48.  Myers  v.  Esray,  8  Pa.  Co.  Ct. 
281 ;  Mueller  v.  Eichardson,  82  Tex. 
361,  18  S.  W.  693. 

[a]  Servant. — In  reckoning  the  fam- 
ily it  would  be  proper  to  include  a 
servant.  Weed  v.  Dayton,  40  Conn. 
293. 

[b]  A  boarding  house  keeper  is  en- 
titled to  the  same  exemption  as  any 
other  person.  Vanderhorst  r.  Bacon, 
38  Mich.  669,  31   Am.  Eep.  328. 

49.  Mueller  v.  Eichardson,  82  Tex. 
361,  18  S.  W.  693. 
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exomptod  by  the  statute,^''  Imt  siicl;  oxcniption  does  not  extend  to  tho 
private  gallery  of  a  connoisseur.^'  Likewise  the  family  library,  bibles, 
etc.,  are  exempt  in  nearly  all  jurisdietions.^- 

(D.)  Musical  Instruments.  —  Statutes  sometimes  exempt  musical  in- 
struments.^' In  the  absence  of  express  statute  they  are  sometimes 
exempt  as  tools  of  trade,"  or  household  furniture." 

(VI.)  Wearing  Apparel  and  Ornaments.  —  (A.)  In  General.  —  "Wearing 
apparel  is  exempt  from  seizure  ])otli  at  common  law,^"  and  by  virtue 
of  the  statutes  regulating  exemptions,"  which  generally  exempt  from 
execution  all  the  wearing  apparel  of  a  debtor  and  his  family,^*  or  his 
necessary  wearing  apparel.^^ 

(B.)  Construction  of  Terms. —The  phrase  ' '  wearing  apparel ' '  when  used 
in  exemption  statutes  is  construed  according  to  its  usual  and  ordinary 
meaning.''"  The  word  "necessary"  is  not  to  be  understood  in  its 
most  rigid  sense  implying  something  indispensable,  but  as  equivalent 


50.  Rasure  r.  Hart,  18  Kan.  340,  2G 
Am.  Rep.  772;  M'Micken  V.  Directors, 
3  Ohio  Dec.  (Reprint)  429.  And  see 
the  statutes. 

51.  M'Micken  v.  Directors,  3  Ohio 
Dec.    (Reprint)    429. 

52.  Mass. — Davlin  v.  Stone,  4  Cush. 
359.  Tex.— Mueller  r.  Richardson,  82 
Tex.  361,  IS  S.  W.  693;  Alsup  v.  Jor- 
dan, 69  Tex.  300,  6  S.  W.  831,  5  Am. 
St.  Rep.  53.  Vt.— Leavitt  v.  Metcalf, 
2  Vt.  342,  19  Am.  Dec.  718. 

See   generally   the   statutes. 

[a]  The  books  of  a  professional 
man,  to  a  reasonable  extent,  are  ex- 
empt as  a  part  of  his  "family  library." 
Robinson's  Case,  3  Abb.  Pr.  (N.  Y.) 
466. 

[b]  An  exemption  of  a  "family  11- 
■brary"  -will  include  books  of  a  miscel- 
laneous but  instructive  character  with- 
out reference  to  the  scientific  books 
which  may  be  the  chief  means  of  the 
debtor's  support.  The  head  of  a  fam- 
ily whose  vocation  is  a  learned  pro- 
fession will  be  protected  to  a  reason- 
able amount  in  scientific  books  as  well 
as  books  for  the  use  of  his  family. 
Robinson's  Case,  3  Abb.  Pr.  (N.  Y.) 
466. 

Professional  man's  books,  see  TI,  B, 
5,  a,   (IX),  (B). 

53.  See    generally   the    statutes. 

[a]  A  piano  is  a  musical  instru- 
ment within  the  meaning  of  the  exemp- 
tion statute.  Thompson  r.  Peterson, 
122  Minn.  228,  142  N.  W.  307. 

54.  See  II,  B,  5,  a,  (IX),  (A),   (3). 

55.  See  stipra.  II,  B,  5,  a,  (V),   (A), 

56.  In   re   Steel,   22   Fed.   Gas.   No. 


13,346;   Bumpus  v.  Maynard,  38   Barb. 
(N.  Y.)  626. 

57.  See  generally  the  statutes. 

58.  U.  S.—In  re  Evans  &  Co.,  158 
Fed.  153,  construing  the  Delaware  stat- 
ute; In  re  Jones,  97  Fed.  773  (under 
the  Wisconsin  statute);  In  re  Smith, 
96  Fed.  832  (construing  the  Texas  stat- 
ute). N.  J. — Frazier  r.  Barnum,  19  N. 
J.  Eq.  316,  97  Am.  Dec.  666.  S.  D.— 
Brown  v.  Edmonds,  8  S.  D.  271,  66  N. 
W.  310,  59  Am.  St.  Rep.  762. 

[a]  It  is  not  necessary  that  the  ar- 
ticles serve  a  useful  end  in  order  that 
they  be  wearing  apparel.  In  re  Evans 
&  Co.,  158  Fed.  153,  characterizing  a 
contrary  dictum  in  In  re  Smith,  96  Fed. 
832,  as  an  untenable  theorv. 

59.  U.  S.— Sellers  v.  Bell,  94  Fed. 
801,  36  C.  C.  A.  502,  construing  the 
Alabama  statute.  Ga. — Hendricks  V. 
Lewis,  R.  M.  Charlt.  105.  Mass.— Cooke 
f.  Gibbs,  3  Mass.  193.  N.  Y.- Bumpus 
f.  Maynard,  38  Barb.  626.  Tenn.— Bell 
V.  Douglass,  1  Yerg.  397. 

[al  Sufficient  leather  to  provide  shoes 
for  the  familv.  Vincent  v.  Vincent,  1 
Heisk.   (Tenn.')    333. 

60.  Rothschild  v.  Boulter,  IS  Minn. 
361;  Stewart  r.  McClung,  12  Ore.  431, 
S  Pac.  447,  53  Am.  Rep.  374. 

[a]  In  Rothschild  v.  Boelter,  18 
IMinn.  361,  the  court  said:  "The  words 
are  to  be  construed,  in  this  case,  ac- 
cording to  the  common  and  approved 
usage  of  the  language  (Gen.  St.  c.  4, 
§1),  namely,  as  referring  to  garments 
or  clothing  generally  designed  for 
wear  of  the  debtor  and  his  family." 
But  compare  In  re  Evans  &  Co.,  158 
Fed.  153. 
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to  "conveDient"  or  "comfortable.'"'^  And  where  any  doubt  arises 
as  to  whether  an  article  should  be  exempt  as  necessary  wearing  ap- 
iparel,  the  term  "necessary"  should  receive  a  liberal  construction."^ 
The  ordinary  meaning  of  the  term  "wearing  apparel"  is  vesture, 
garments,  dress,  that  which  is  worn  or  appropriated  to  the  person."' 
The  term  includes  all  clothing  which  has  been  appropriated  to  the 
use  of  a  particular  wearer  and  his  family,*'*  but  clothing  kept  for  sale 
will  not  be  included  in  the  exemption."^  Cloth  which  has  been  left 
with  a  tailor  to  be  made  into  garments  for  use  of  the  debtor  is  ex- 
empt on  the  ground  that  it  has  been  appropriated  to  the  use  of  the 
proposed  wearer:^''  and  this  would  also  include  all  necessary  trim- 
minss  as  well  as  the  cloth.^^  Besides  clothing  the  term  "wearing  ap- 
pprcl"  will  include  articles  intended  and  adapted  to  be  worn  on  the 
person  which  are  necessary  to  or  promotive  of  protection  of  the  per- 
son against  the  elements,  or  personal  comfort  or  decency.^^  And  it 
will  include  articles  usually  or  customarily  worn  on  the  person  solely 
for  ornament.*'^     But  statutes  which   exempt  necessary  wearing  ap- 


61.  Davlin  v.  Stone,  4  Cush.  (Mass.) 
359. 

62.  Cooke  f.  Gibbs,  3  Mass.  193; 
Brackett  v.  Watkins,  21  Wend.  (N.  Y.) 
68;  Hall  v.  Penney,  11  Wend.  (N.  Y.) 
44,  25  Am.  Dec.  601. 

[a]  The  exemption  statutes  were 
enacted  for  the  relief  of  de^btors.  Their 
purpose  is  to  prevent  a  debtor  from 
being  deprived  of  articles  necessary 
for  his  comfort  and  decent  appear- 
ance in  society.  Sellers  v.  Bell,  94  Fed. 
801,  36  C.  C.  A.  502. 

63.  Stewart  v.  McClung,  12  Ore.  431, 
8  Pac.  447,  53  Am.  Rep.  374. 

64.  Tn  re  Lentz,  97  Fed.  486. 

[al  A  masonic  regalia  (1)  was  held 
to  be  exempt  under  a  statute  exempting 
all  wearing  apparel.  In  re  Jones,  97 
Fed.  773.  (2)  But  in  Vermont  under  a 
statute  exempting  suitable  apparel 
necessary  for  sustaining  life,  the  hat 
alone,  of  Masonic  regalia  consisting  of 
a  hat,  belt  and  sword,  is  exempt,  it 
being  such  a  hat  as  when  worn  would 
answer  all  purposes  of  a  hat.  In  re 
Everleth,  129  Fed.   620. 

65.  In  re  Lentz,  97  Fed.  486;  Shaw 
V,  Davis,  55  Barb.   (N.  Y.)   389. 

66.  Ordway  v.  Wilbur,  16  Me.  263, 
33  Am.  Dec.  663;  Eichardson  v.  Bus- 
well,  19  Met.  (Mass.)  506,  43  Am.  Dec. 
450. 

67.  Eichardson  v.  Buswell,  10  Met. 
(Mass.)    506,   43    Am.    Dec.   450, 

68.  U.  S. — In  re  Evans  &  Co.,  158 
Fed.  153;  Sellers  v.  Bell,  94  Fed.  801, 
36    C.    C.    A.   502.     N.    H.— Beverly    v. 
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Savles,  10  N.  H.  356.  S.  D.— Brown  v. 
Edwards,  8  S.  D.  271,  66  N.  W.  310,  59 
Am.  St.  Rep.  762.  Can,— Robertson  v. 
Honan,  24  Quebec  Super.  512. 

[a]  A  suitable  overcoat  and  clothes 
for  Sunday  held  to  be  "necessary" 
wearing  apparel.  Peverly  v.  Sayles,  10 
N.   H.   356. 

69.  In  re  Evans  &  Co.,  158  Fed.  153, 
characterizing  as  an  untenable  theory 
a  statement  of  In  re  Smith,  96  Fed, 
832,  that  an  article  worn  as  a  mere  or- 
nament and  intended  for  display  with- 
out serving  a  useful  purpose  is  not  ex- 
empt under  a  statute  exempting  "all 
wearing  apparel."  But  see  Rothschild 
f.    Boelter,    18    Minn.    361. 

[a]  The  phrase  *'aU  wearing  ap- 
parel" occurring  in  a  statutory  exemp- 
tion" includes,  among  other  things, 
articles  usually  or  customarily  worn  on 
the  person  solely  for  ornament.  The 
fact  that  they  are  worn  and  adapted  to 
be  worn  for  that  purpose  imparts  to 
them  the  character  of  wearing  apparel, 
for  ornamentation  of  the  person  is  one 
of  the  legitimate  uses  and  ends  of  such 
apparel,  The  buttons  on  the  back  or 
sleeves  of  a  coat  are  worn  solely  as 
ornaments,  answering  no  useful  end 
whatsoever.  Yet  they  are  wearing  ap- 
parel, whether  consisting  of  cloth, 
bone,  gutta-percha,  composition,  mother 
of  pearl,  brass,  silver,  or  gold.  They 
may  or  may  not  be  inseparably  at- 
tached to  the  garment  they  adorn.  If 
buttons  of  mother  of  pearl  or  other 
delicate  or  precious  material  be  so  ad- 
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justed  to  the  back  or  sleeves  of  a  coat 
as  to  be  removable  in  order  to  avoid 
injury  when  the  garment  is  pressed  or 
cleaned,  they  do  not  by  such  remov- 
ability or  removal  cease  to  be  part 
and  parcel  of  the  wearing  apparel,  al- 
though intended  and  used  purely  for 
adornment.  A  thin  lace  collar  on  a 
woman's  neck  may  not  be  necessary 
to  decency  or  promotive  of  physical 
comfort.  It  may  be  worn  solely  for 
ornamentation;  yet  undoubtedly,  it  is 
f.art  of  her  wearing  apparel.  If,  in- 
stead of  a  lace  collar,  a  band  or  neck- 
lace of  pearls  is  worn  for  precisely 
the  same  purpose,  it  is  equally  wearing 
apparel,  unless  a  distinction  is  to  be 
recognized  based  wholly  upon  a  dif- 
ference of  material.  But  such  a  dis- 
tinction is  clearly  unsound.  Similar 
considerations  are  applicable  to  the 
substitution  of  a  jeweled  bracelet  for 
a  purely  ornamental  wristband  or  of  a 
brooch  for  a  bow  of  ribbon  on  the 
breast.  So,  in  the  case  of  men,  there 
can  be  no  doubt  that  gold-fringed 
epaulets,  or  shirt  studs,  stick  pins, 
cravat  rings,  cuff  buttons,  watch  chains, 
fob  chains,  or  ribbons,  cigar  cutters  at- 
tached to  ribbons  and  chains,  and  worn 
as  charms,  and  other  articles  custom- 
arily worn  on  or  in  connection  with  the 
clothing  by  way  of  ornamentation, 
whether  conducive  to  physical  comfort 
or  other  useful  ends  or  not,  may  prop- 
erly be  treated  as  attire  or  wear- 
ing apparel  under  the  general  language 
of  the  Delaware  statute.  Nor  am  I 
able  to  distinguish  in  principle  between 
kid  gloves  worn  merely  for  the  sake 
of  appearance  and  metal  rings  worn  on 
the  fingers  for  the  same  purpose,  or 
between  such  rings  so  worn  and  orna- 
ments of  gold,  silver,  and  precious 
stones  displayed  on  other  parts  of  tho 
person.  The  fact  that  articles  worn 
on  the  person  solely  for  ornamentation 
may  be  detached  from  or  unconnected 
with  the  clothing  or  other  articles  of 
attire  cannot  exclude  them  from  the 
category  of  wearing  apparel.  A  small 
triangular  piece  of  lace,  or  a  bow  of 
ribbon,  worn  on  a  woman's  head  for 
ornamentation  alone,  is  none  the  less 
v.'earing  apparel  because  unconnected 
with  other  parts  of  her  dress.  A  nar- 
row velvet  ribbon  worn  around  her 
throat  above  and  separate  from  a  neck- 
lace of  jewels  or  precious  metal,  .  .  . 
worn  only  for  displaj',  is  undoubtedly 
wearing  apparel,  and  as  such  would  bo 


exempt  under  the  Delaware  statute. 
The  necklace  is  equally  wearing  ap- 
parel, and  one  is  irresistibly  led  to  the 
conclusion  that  a  bracelet  of  jewels  or 
precious  metal  and  a  finger  ring  of 
gold  or  precious  stones  equally  come 
within  the  same  category.  It  is  im- 
possible to  discriminate  between  the 
necklace,  the  bracelet,  and  the  finger 
ring.  They  arc  all  worn  solely  as  orna- 
ments, an(l  are  unconnected  with  other 
portions  of  the  dress  or  attire.  II' 
finger  rings  and  other  articles  worn  by 
women  solely  for  display  and  uncon- 
nected with  their  clothing  be  wearing 
apparel,  T  can  perceive  no  reason  to 
justify  the  court  in  holding  that  finger 
rings  and  other  articles  worn  by  men 
for  tho  same  purpose  and  so  uncon- 
nected are  not  wearing  apparel,  within 
the  general  unrestrained  language  of 
the  statutory  exemption  in  Delaware. 
The  notion  that  articles  usually  worn 
for  ornament  only  must  serve  to  con- 
nect the  clothing  of  the  person  in  order 
to  be  wearing  apparel  has  no  sound  or 
reasonable  basis."  In  re  Evans  &  Co., 
15S   Fed.    153. 

[b]  The  following  articles  have  been 
held  to  be  exempt  under  a  statute  ex- 
empting all  wearing  apparel:  A  set  of 
ruff  links,  two  watch  fobs,  a  gold  ring 
with  sapphire  setting,  a  pearl  scarf 
pin,  a  ruby  scarf  pin,  a  match  safe 
and  a  set  of  shirt  studs;  also  badges, 
medals,  insignia  and  regalia  intended 
to  be  worn  on  the  person  indicative  of 
rank,  office,  title  or  distinction  though 
not  useful  in  the  sense  of  conducing 
to  bodily  comfort  or  decency  but  only 
ornamental.  In  re  Evans  &  Co.,  158 
Fed.   153. 

[c]  A  diamond  shirt  stud  was  held 
to  be  exempt  where  it  was  habitually 
worn  by  the  debtor  for  several  years 
for  the  purpose  of  fastening  his  shirt, 
tlicre  being  no  circumstance  tending  to 
show  fraud  toward  creditors.  In  ro 
Smith,    96    Fed.   832. 

|d]  A  ring  and  watcli  and  chain 
were  held  exempt  to  the  widow  and 
children  as  being  the  wearing  apparel 
cf  the  deceased  father  and  husband. 
Phillips  V.  Phillips,  151  Ala.  527,  44  So. 
391,  125  Am.  St.  Eep.  40,  15  Ann.  Cas. 
157. 

fe]  "But  the  following  articles  have 
been  held  not  to  be  exempt: — A  breast 
T)in  (In  re  Ludlow,  15  Fed.  Cas.  No. 
S.599;  Towns  r.  Pratt,  33  N.  H.  345, 
GC  Am.  Dec.  726);  a  ring  (In  re  Gem- 
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parel  only,  may  well  exclude  articles  which  are  merely  ornamental.'"'' 
Watches. —  Some  courts  hold  that  watches  are  exempt  as  constituting 
wearing  apparel/^  or  necessary  wearing  apparel/^  but  in  some  juris- 
dictions the  contrary  has  been  held." 

(C.)  Effect  of  Rank  and  Condition  of  Debtoe.  —  Under  a  statute  ex- 
enjpting  from  execution  all  wearing  apparel  of  a  debtor,  the  con- 
dition of  the  debtor  as  to  rank  and  property  cannot  be  inquired  into 
in  determining  whether  he  may  claim  as  exempt  certain  articles.  The 
only  question  is  whether  the  debtor  purchased  the  property  in  good 
faith  as  wearing  apparel,'^*  or  for  the  purpose  of  defrauding  his  cred- 


mill,  155  Fed.  551;  Frazier  v.  Barnum, " 
19  N.  J.  Eq.  316,  97  Am.  Dec.  666);  a 
Masonic  belt  and  sword  (In  re  Ever- 
leth,  129  Fed.  620);  rings  and  jewelry. 
Frazier  v.  Barnum,  19  N.  J.  Eq.  316,  97 
Am.  Dec.  666;  Towns  v.  Pratt,  33  N. 
H.  345,  66  Am.  Dec.  726. 

70.  In  re  Evans  &  Co.,  158  Fed.  153, 
Compare  Sellers  v.  Bell,  94  Fed.  801, 
3C  C.  C.  A.  502,  holding  "necessary 
and  proper  wearing  apparel''  includes 
what  is  reasonable  and  customary  in 
the  way  of  ornament. 

[a]  "^Jewelry  Usefiilly  Employed. 
While  including  such  articles  of  jewelry 
as  are  usefully  employed  in  connecting 
or  fastening  together  parts  of  one 's 
clothing,  the  term  "necessary  wearing 
apparel"  mav  exclude  jewelry  not  so 
used.     In  re  Evans  &  Co.,  158  Fed.  153. 

71.  U.  S.—In  re  Evans  &  Co.,  158 
Fed.  153;  In  re  Jones,  97  Fed.  773. 
Ohio. — Beckett  v.  Wishon,  5  Ohio  Dec, 
2'7.  5  Ohio  N.  P.  155.  S.  D.— Brown  v. 
Edmonds,  8  S.  D.  271,  66  N.  W.  310, 
59   Am.   St.   Eep.   762. 

fa]  A  watch  and  chain  of  moder- 
ate value  owned  and  habitually  worn 
by  the  debtor  are  exempt  as  "wearing 
apparel."  Beckett  v.  Wishon,  5  Ohio 
Dec.  257,  5  Ohio  N.  P.  155. 

Exemption  of  watch  as  household  fur- 
niture,   see   IT,   B,   5,   a,    (V),    (A). 

As  to  exemption  of  watch  as  tool  of 
trade,  see  infra,  II,  B,  5,  a,  (IX),  (A) 
(3). 

72.  Sellers  v.  Bell,  94  Fed.  801,  36 
C  C.  A.  502  (under  statute  exempting 
"all  necessary  and  proper  wearing 
ap])arel");  Stewart  v.  McClung,  12 
Ore.  431,  8  Pac.  447,  53  Am.  Rep.  374. 

73.  U,  S.—In  re  Turnbull,  106  Fed, 
667,  under  statute  exempting  necessary 
wearing  apparel.  Minn. — Rothschild  v. 
Boelter,  18  Minn.  361,  under  statute 
exempting  all  wearing  apparel.  Vt. 
In    re    Everleth,    129    Fed.    620,    under 

Vol,  XVI 


statute  exempting  suitable  apparel  nec- 
essary   to   sustaining   life. 

[a J  A  watch  worn  merely  as  an  or- 
nament is  not  exempt  as  wearing  ap- 
parel. Peck  V.  Mulvihill,  2  City  Ct. 
Rep.    (N.  Y.)    424. 

[b]  Two  watches  cannot  be  claimed 
as  exempt.  Smith  v.  Rogers,  16  Ga. 
479. 

74.  In  re  Evans  &  Co.,  158  Fed, 
153;  In  re  Jones,  97  Fed.  773;  In  re 
Smith,  96  Fed.  832;  Frazier  v.  Barnum, 
19  N.  J.  Eq.  316,  97  Am.  Dec.  666. 

[a]  Value  and  Amount  Immaterial, 
Under  a  statute  exempting  "all  the 
wearing  apparel ' '  the  value  and  amount 
of  the  articles  is  wholly  immaterial 
save  in  so  far  as  such  value  or  amount 
may  be  indicative  of  mala  fides  on  the 
part  of  the  debtor  or  an  intent  to  de- 
fraud his  creditors.  If  the  wearing 
apparel  claimed  as  exempt  be  so  exces- 
sive in  amount  or  value  as  to  create  a 
conviction  that  the  demand  is  made  for 
the  purpose  of  defrauding  creditors, 
due  regard  being  had  to  the  circum- 
stances of  the  particular  case  includ- 
ing condition  and  style  of  living,  such 
claim  will  be  disallowed  in  whole  or  in 
part  by  reason  of  the  fraud.  Nor  will 
one  be  allowed  to  invest  inordinately 
large  sums  of  money  in  wearing  ap- 
parel with  an  intent  to  hinder  and  de- 
fraud his  creditors  and  etfectuate  his 
wrongful  purpose  by  wearing  or  in- 
tending to  wear  it,  in  whole  or  in  part. 
But  fraud  must  be  strictly  proved.  In 
re  Evans  &  Co.,  158  Fed.'  153. 

[b]  A  lace  shawl  worth  $300.00  was 
the  article  in  question  in  the  case  of 
Frazier  v.  Barnum,  19  N.  J.  Eq.  316, 
318,  97  Am.  Dec.  666,  and  the  court 
said:  "Whether  the  shawl  is  of  greater 
value  than  she  ought  to  wear  in  her 
condition  in  life  as  to  property  cannot 
be  inquired  into.  It  was  bought  for 
her  use  before  the  complainant's  judg- 
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itors.     It  is  otherwise  where  the  statute  exempts  necessary  wearing 
apparel  onlyJ^ 

(VII.)  Provisions. —  The  exemption  statutes  generally  allow  to  the 
de])tor  a  cci'tain  amount  of  provisions  or  provisions  sufficient  for  com- 
fortable subsistence  of  his  family  for  a  specified  time.^''  Some  stat- 
utes specifically  enumerate  various  items  for  the  nourishment  of  the 
family,"  or  exempt  necessary  provisions  for  the  current  year.^®  These 
statutes  are  for  the  benefit  only  of  a  debtor  who  uses  the  provisions 
exempted  for  himself  or  his  family.'^'-'  The  word  "family"  in  this 
connection  will  include  children  who  are  over  age  as  well  as  minors 


ment  or  claim.  The  only  inquiry  which 
could  be  made  is  whether  it  is  held  in 
good  faith  as  wearing  apparel  or  pur- 
chased for  the  purpose  of  putting  its 
price  beyond  the   reach   of  creditors." 

75.  Stewart  r.  McClung,  12  Ore.  431, 
8  Pac.  447,  .^.T  Am.  Rep.  374. 

[a]  What  Is  Necessary  Wearing  Ap- 
parel.—Sellers  r.  Bell,  94  Fed.  801,  36 
C.  C.  A.  502,  construing  "wearing  ap- 
parel" under  a  statute  exempting  "all 
necessary  and  proper  wearing  apparel" 
holils  it  to  include  all  articles  of  dress 
generally  -viorn  by  persons  in  the  call- 
ing and  condition  of  life  and  in  the 
locality  of  the  residence  of  the  person 
claiming  the  exemption.  It  includes 
whatever  is  necessary  to  a  decent  ap- 
pearance and  to  protection  against  ex- 
posure to  changes  of  weather  and  also 
what  is  reasonably  proper  and  custom- 
ary in  the  way  of  ornament. 

76.  See  generally  the  statutes  and 
Tolbert  r.  Freeman,"^  130  La.  47,  57  So. 
580;  Phelan  v.  Lacev  (Okla.),  151  Pac. 
1070. 

[a]  All  provision  and  forage  on 
hand  for  home  consumption  is  exempt 
in  Texas.  Anderson  r.  Larrcmore, 
1  White  &  W.  Civ.  Cas.  (Tex.),  §947. 

[bl  A  barrel  of  flour  purchased  by 
the  debtor  and  made  from  grain  novor 
owned  by  the  debtor,  is  not  exempt 
Tucker  i\  Lane,  23  Me.  537. 

77.  See  the  statutes. 

[a]  Oats  are  not  iniduded  under  an 
exemption  of  "corn  and  grain."  Blake 
r.  Baker,  41   Me.   78. 

78.  La.  Code  of  Pr.,  art.  645;  Ry- 
nella  Mill  &  Merc.  Co.  r.  Segura,  12S 
La.  643,  55  So.  2;  Hinton  r.  Roane,  124 
La.  927,  50  So.  798,  134  Am.  St.  Rep. 
526;  Dejean  &  Bro.  v.  Lee,  124  La.  239, 
50  So.  25. 

[a]  Seventy  bushels  of  corn  is  not 
au  excessive  amount  for  a  debtor  hay- 
ing a   family  and   ten   minor   children. 


Dejean  &  Bros,  i:  Lee,  124  La.  239,  50 
So.  25. 

[])]  A  current  year  does  not  mean  a 
calendar  year;  it  means  from  harvest 
to  harvest.  Hinton  v.  Roane,  124  La. 
927,  50   So.   798,  134  Am.  St.  Rep.  526. 

[c]  The  statute  forbidding  the  sep- 
arate seizure  of  agricultural  imple- 
ments, and  thee  orn,  fodder,  hay,  pro- 
visions and  other  supplies  necessary  for 
carrying  on  the  plantation  to  which 
they  are  attached,  is  not  a  law 
of  exemption  but  merely  a  pro- 
hibition against  seizing  the  articles 
therein  named  separately  from  the 
land,  so  that  sugar  cane  raised  to  be 
converted  into  syrup  for  the  family,  is 
sii])ject  to  seizure.  Hinton  V.  Roane, 
124  La.  927,  50  So.  798,  134  Am.  St. 
Rep.  526. 

[d]  Ownership  of  Farm. — Under  a 
statute  exempting  from  seizure  sup- 
plies necessary  for  carrying  on  a  farm 
for  the  current  year,  it  is  not  required 
that  the  person  who  claims  the  exemp- 
tion own  the  farm  provided  he  be  cul 
tivating  it.  Rynella  Mill  &  Merc.  Co. 
r.  Segura,  128  La.  643,  55  So.  2;  Hinton 
r.  Roane,  124  La.  927,  50  So.  798,  134 
Am.  St.  Rep.  526  (construing  a  statute 
exempting  corn,  etc.,  necessary  for  the 
carrying  on  the  plantation  to  which 
thev  are  attached  for  the  current  year) ; 
Dejean  &  Bro.  v.  Lee,  124  La.  239,  50 
So.   25. 

fel  Exemption  While  Attached  by 
the  Roots.— Fndor  a  statute  exoniptino; 
corn,  hay  and  fodder  necessary  for  car- 
rying on  the  plantation  to  which  they 
are  attached,  the  exemption  operates 
as  well  while  the  crop  still  hangs  by 
the  roots.  Hinton  r.  Roane,  124  La. 
927.  50  So.  79S,  134   Am.  St.  Rep.  526. 

79.  Blake  r.  Baker,  41  Me.  78,  a 
mere  boarder  cannot  claim  the  exemp- 
tion. 

[a]     Food   prepared   for   boarders   is 
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if  they  have  no  home  elsewhere  than  with  their  father.^"  The  fact  that 
the  debtor  maj'  have  other  property  does  not  deprive  him  of  the  right 
to  claim  provisions  as  exempt.**^ 

Generally  the  articles  must  be  such  as  could  be  consumed  directly 
by  the  debtor's  family;  the  exemption  does  not  extend  to  or  include 
such  articles  as  might  be  sold  or  exchanged  for  articles  of  consump- 
tion,s2  or  articles  which,  although  provisions  in  themselves,  are  kept 
for  sale  as  part  of  a  stock  of  merchandise.^^ 

The  word  "provisions"  has  been  construed  to  mean  something  in  a 
condition  to  be  consumed  as  food,  such  as  meal,  flour,  lard,  meat  and 
other  articles  of  that  kind  which  need  no  change  but  cooking,^*  but 
a  broader  and  perhaps  better  construction  would  be  "whatever  is  fit 
for  the  food  of  families  and  is  usually  eaten  as  food."^^  The  word 
"provisions"  has  been  held  to  be  broad  enough  to  include  crops^'^  not 


not  exempt  "as  necessary  provisions 
for  the  use  of  the  family."  Coffey  f. 
Wilson,  65  Iowa  270,  21  N.  W.  C02. 

80.  Stilsou  V.  Gibbs,  53  Mich.  280, 
18  N.  W.   815. 

81.  Ark. — Atkinson  v.  Gatcher,  2.3 
Ark.  101.  Mich. — Stilson  v.  Gibbs,  53 
Mich.  280,  IS  N.  W.  815.  Tex.— Bur- 
ris  r.  Booth,  40  S.  W.  186. 

82.  Kan.— George  v.  Hunter,  48  Kan. 
651,  29  Pac.  1148,  30  Am.  St.  Kep.  325. 
Ky.— Herndon  v.  Waters'  Exr.,  14  Ky. 
L.  Eep.  667;  Hay  den  v.  Chritchfield,  3 
Ky.  L.  Kep.  83.  Me. — Blake  v.  Baker, 
41  Me.  78.  Tex. — Seligson  &  Co.  v. 
Staples,  1  White  &  W.  Civ.  Cas.  §1072. 

[a]  But  the  fact  that  the  farmer 
"was  carrying  vegetables  to  market  to 
exchange  tliem  for  articles  of  neces- 
sity for  his  family  would  not  deprive 
the  vegetables  of  their  character  as 
"provisions  provided  for  family  use." 
ShaAV  V.  Davis,  55  Barb.  (N.  Y.)  389. 

83.  Mass. — Nash  r.  Farrington,  4 
Allen  157.  Mo.— State  v.  Conner,  73 
Mo.  572.  N.  H.— Bond  v.  Tucker,  65 
N.  H.  165,  18  Atl.  653.  Ohio.— Eobin- 
ette  f.  Doyle,  2  Ohio  Dec.  (Eeprint) 
391;  Donahue  v.  Steele,  1  Ohio  Dec, 
(Eeprint)    130. 

fa]  Merchandise  in  a  grocery  store 
would  not  be  exempt  as  provisions  even 
though  the  debtor  was  accustomed  to 
carry  home  the  sustenance  for  the  fam- 
ilv  from  the  stock.  State  v.  Cenner, 
73    Mo.   572. 

84.  Wilson  v.  McMillan,  80  Ga.  733, 
6  S.  E.  182. 

fa]  Under  a  statute  exempting  pro- 
visions actually  prepared  and  designed 
for  the  use  of  the  family,  the  debtor 
must  not  only  have  the  articles  which 
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may  be  provisions,  but  he  must  actu- 
ally have  prepared  and  appropriated 
them  to  that  use,  for  the  use  of  his  own 
family.  Donahue  V.  Steele,  1  Ohio 
Dec.   (Eeprint)   130. 

85.  Cochran  v.  Harvey,  88  Ga.  352, 
14   S.  E.  580. 

[a]  Cotton  (1)  is  not  included  in 
either  the  term  "provisions"  or  "for- 
age. ' '  Seligson  &  Co.  v.  Staples,  1 
White  &  W.  Civ.  Cas.  (Tex.),  §1072, 
(2)  But  some  statutes  exempt  a  cer- 
tain amount  of  raw  cotton.  Vincent  V, 
Vincent,  1  Heisk.   (Teun.)   333. 

86.  Cochran  v.  Harvey,  88  Ga.  352, 
14  S.  E.  580;  Carpenter  t.  Herrington, 
25  Wend.  (N.  Y.)  370,  37  Am.  Dec.  239. 

fa]  Whether  "provisions"  includes 
crops  planted  and  barely  visible  above 
the  ground  is  a  question  upon  which 
the  court  was  equally  divided  in  King 
V.  Moore,   10  Mich.   .538. 

[bl  Growing  Vegetables. — As  "nec- 
essary vegetables"  are  absolutely  ex- 
empt, they  will  be  protected  in  any 
stage  of  the  process  of  obtaining  them 
for  the  family  use  whether  by  planting 
them  or  in  any  other  manner.  Carpen- 
ter V.  Herrington,  25  Wend  (N.  Y.)  370, 
37   Am.   Dec.   239. 

[c]  Whether  unthreshed  wheat  is 
exempt  as  provisions  is  a  question  for 
the  jury.  Plummer  v.  Currier,  52  N. 
H.  287. 

[d]  But  a  field  of  standing  com  was 
held  not  to  be  provisions  ' '  actually  pre- 
pared and  designed  for  family  use,"  on 
the  ground  that  at  "the  time  of  the 
levy  the  debtor's  family  did  not  re- 
quire it  as  provisions  and  that  the  con- 
dition of  the  family  at  that  time  would 
govern.      Kobiuette   v.    Doyle,    2    Ohio 
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yot  liarvcstcd,  as  corn  in  tlio  Imsk,"  crops  ripe  for  harvest,'"'  or 
potatoes  in  the  grcund.''^  The  word  "f^our"  in  the  exemption  statutes 
has  heen  hekl  to  include  corn  meal,""  but  not  \vheat,°'  although  wheat 
may  be  claimed  under  a  statute  exempting  grain.''- 

It  is  a  question  of  fact  for  the  jury  whether  the  provisions  seized 
were  held  ))y  the  debtor  for  home  consumption,''^  and  whether  the 
quantity  on  hand  is  necessary  for  the  family  use."* 

(VIII.)  Domestic  Animals  and  Food  Therefor.  —  (A.)  In  General. 
Generally  the  statutes  exempt  to  tiie  dcl)tor  a  certain  number  of  do- 
mestic animals,  such  as  cows,  swine,  sheep,  etc.°=  The  exemption  of 
specified  domestic  animals  will  generally  include  the  young  of  that 
species  i^**  thus  the  exemption  of  a  cow  will  include  a  heifer."^  ^  The 
exeiwption  of  an  animal  will  cover  the  meat  of  the  animal  after  it  has 


Dec.  (Reprint)  391;  Donahue  v.  Steele, 
1  Ohio  Dec.  (Reprint)   130. 

87.  Cochran  v.  Harvey,  88  Ga.  352, 
14  S.  E.  580. 

88.  Mulligan  v.  Newton,  16  Gray 
(Mass.)    211. 

89.  Carpenter  V.  Herrington,  25 
Wend.  (N.  Y.)   370,  37  Am.  Dec.  239. 

90.  Atkinson  r.  Catcher,  23  Ark. 
101;  Lashaway  v.  Tucker,  61  Hun  6,  15 
N.  Y.   Supp.   490. 

91.  Salsbury  v.  Parsons,  36  Hun  (N. 
Y.)   12. 

92.  George  v.  Hunter,  48  Kan.  651, 
29  Pac.  1148,  30  Am.  St.  Rep.  325. 

93.  Ward  v.  Gibbs,  10  Tex.  Civ. 
App.   287,   30   S.  W.    1125. 

94.  Atkinson  v.  Catcher,  23  Ark.  101. 

95.  See  generally  the  statutes  and 
Vincent  v.  Viucent,  1  Heisk.  (Tenn.) 
333;  Davis  v.  Bryan,  7  Yerg.  (Tenn.) 
88. 

fa]  A  hog  used  for  show  purposes 
is  not  exempt  under  a  statute  exempt- 
ing "ten  head  of  hogs  for  family  use," 
though  it  might  be  claimed  as  exempt 
under  a  statute  allowing  the  debtor  to 
select  other  property  in  place  of  that 
specified  by  the  statute.  Wabash  R. 
Co.  r.  Bowring,  103  Mo.  App.  158,  77 
S.   W.   106. 

[b]  Under  the  words  "other  prop- 
erty" a  mare  and  five  hogs  may  be  set 
apart  as  exempt  if  they  do  not  exceed 
the  statutorv  limit  of  value.  Dean  v. 
King,   35   n!   C.   20. 

[c]  Exemption  to  Agriculturists. 
The  Tennessee  statute  cxem])ts  five 
head  of  sheep  among  other  animals  to 
persons  engaged  in  agriculture.  A 
butcher  cannot  by  this  statute  claim  as 
exempt  five  head  of  sheep  purchased 
for  slaughter  and  sale.  Simons  V.  Lov- 
ell,  7  Heisk.   (Tenn.)  510. 


[d]  Pork  and  Hogs.— (1)  Wliere  the 
statute  exempts  "pork  on  foot"  it  will 
include  all  kinds  of  hogs  regardless  of 
whether  they  are  in  condition  to  kill 
at  the  time  of  levy  or  not.  Byous  v. 
Mount,  89  Tenn.  361,  17  S.  W.  1037. 
And  (2)  under  a  statute  exempting 
"one  swine  or  the  meat  of  one  swine" 
a  debtor  havmg  a  part  of  the  meat  of 
one  swine  may  nevertheless  claim  as 
exempt  his  best  remaining  swine.  In  re 
Libby,  103  Fed.  776.  But  (3)  a  statute 
which  exempts  "one  hog  and  one  pig 
and  the  pork  of  the  same  when  slaugh- 
tered" exempts  one  hog  from  attach- 
ment and  that  excmi)tion  follows  the 
chattel  when  converted  into  pork.  It 
does  not  protect  a  heg  in  addition  to 
the  pork  of  a  slaughtered  hog.  Parker 
V.   Tirrcll,   19   N.  H.  201. 

G"6.  Patterson  v.  English  (Tex.  Civ. 
App.),   142   S.  W.   18. 

97.  Ky.— Stirman  v.  Smith,  8  Ky. 
L.  Rep.  Vsi.  Mass. — Johnson  v.  Bab- 
cock,  8  Allen  5S3;  Pomerov  r.  Trimper, 
S  Allen  398,  85  Am.  Dec.  714.  Vt. 
Dow  v.  Smith,  7  Vt.  465,  29  Am.  Dec. 
202. 

fa]  A  heifer  (1)  forward  with  calf 
(Dow  V.  Smith,  7  Vt.  465,  29  Am.  Dec. 
202),  a  heifer(  2)  not  with  calf  (Free- 
man r.  Carpenter,  10  Vt.  433),  are  ex- 
empt, and  a  heifer  (3)  not  giving  milk 
for  more  than  a  year  after  levy  is  ex- 
empt if  the  owner  is  raising  it  for  a 
cow.  Carruth  v.  Grassie,  11  Gray 
(Mass.)   211,  71   Am.  Dec.  707. 

I'b]  But  a  yearling  heifer  is  not  ex- 
empt under  a  statute  exempt ir.g  "two 
cows  and  a  calf."  Mitchell  r.  Joyce, 
69  Town  121,  28   N.  W.  473. 

[c]  Where  the  statute  exempts  five 
"milch  cows,"  and  the  debtor  has  only 
two  which  are  giving  milk,  he  will  be 
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been  slaughtered.^^  And,  it  has  been  held,  its  produce,^"  althouerh  the 
increase  is  not  necessarily  exempt.^  The  use  to  which  the  animals  are 
put  is  wholly  immaterial,  where  they  are  exempted  without  qualifica- 
tion.- Of  two  animals,  one  of  which  is  mortgaged,  the  unmortgaged 
is  exempt  under  a  statute  allowing  an  exemption  in  but  one.^ 

Election.  —  Generally  the  debtor  may  select  the  animals  to  be  ex- 
empted,* though  this  right  is  not  everywhere  recognized.^ 

(B.)  Food  for  Animals.  —  Statutes  which  exempt  domestic  animals 
generally  exempt  food  for  such  animals  either  in  a  specified  amount 
or  for  a  specified  period  of  time.®  The  fodder  or  food  claimed  as  ex- 
empt must  be  such  as  is  suitable  for  the  exempt  animals,'^  and,  under 
some  statutes,  must  be  "on  hand"  for  home  consumption.*  If  suffi- 
cient fodder  for  a  specified  time  is  exempted,  the  running  of  the  time 
dates  from  the  levy.^  Where  the  statute  is  silent  as  to  the  period  of 
exemption,  the  food  "will  be  exempted  with  reference  to  the  season.^" 
M'any  states  limit  the  food  to  those  animals  owned  at  the  time  of  the 
levy,^^  though  in  some  jurisdictions  the  statute  has  been  construed  to 


allowed  to  claim  the  balance  of  his  ex- 
emption from  heifers  two  years  old  and 
with  calf,  though  they  have  never  given 
milk.  Nelson  v.  Fightmaster,  4  Okla. 
38,   44   Pac.   213. 

98.  Gibson  v.  Jenney,  15  Mass.  205. 

99.  Leavitt  v.  Metcalf,  2  Vt.  342,  19 
Am.  Dec.  718,  holding  exempt  the  but- 
ter made  from  an  exempt  cow,  even 
though  butter  was  not  enumerated  in 
the   statute. 

[a]  Sheep  and  Their  Fleece. — Under 
a  statute  exempting  a  certain  quantity 
of  sheep  with  their  fleeces  or  the  yarn 
or  cloth  manufactured  from  the  same, 
it  has  been  held  that  yarn  and  wool 
possessed  by  a  householder  was  exempt 
although  he  did  not  own  the  sheep 
which  produced  the  wool.  Brackett  v. 
Watkins,  21  Wend.  (N.  Y.)  68;  Hall 
1-.  Penney,  11  Wend.  (N.  Y.)  44,  25  Am. 
Dec.    601. 

1.  Citizens  Nat.  Bank  v.  Green,  78 
N.  C.  247. 

2.  Nuzman  v.  Schooley,  36  Kan.  177, 
12  Pac.  829,  cows  though  not  used  by 
the  debtor  or  necessary  to  his  sup- 
port. 

3.  Trvon  v.  Mansir,  2  Allen  (Mass.) 
219;  Greenleaf  v.  Sanborn,  44  N.  H. 
16. 

[a]  Where  All  Defendant's  Cattle 
Are  Mortgaged. — If  the  debtor  has 
mortgaged  his  one  cow,  his  interest  in 
the  one  cow  is  exempt.  If  he  has  more 
than  one  cow,  and  mortgages  them  all, 
the  creditor  may  attach  his  interest  in 
all  except  one.     Cooper  v.  Newman,  45 
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N.  H.  339;  Greenleaf  v.  Sanborn,  44  N, 
H.  16. 

4.  Kan. — Nuzman  v.  Schooley,  36 
Kan.  177,  12  Pac.  829.  Ky.— Stirman 
r.  Smith,  8  Ky.  L.  Eep.  781.  Me. 
Wentworth  v.  Young,  17  Me.  70. 

[a]  Cows,  Calves  and  Heifers. — An 
execution  defendant  having  a  cow  and 
a  calf  and  two  heifers,  may,  under  a 
statute  exempting  two  cows  and  calves, 
elect  to  keep  the  heifers  and  give  up 
the  cow  and  calf,  but  in  the  absence 
of  such  an  election  the  cow  and  calf 
are  primarily  exempt.  Stirman  v. 
Smith,  8  Ky.  L.  Eep.  781. 

5.  Lindsey  v.  Fuller,  10  Watts  (Pa.) 
144. 

6.  See  generally  the  statutes. 

7.  Herndon  v.  Waters'  Exr.,  14  Ky. 
L.  Eep.  667;  Stephens  v.  Hobbs,  14  Tex. 
Civ.  App.  148,  36  S.  W.  287. 

fa]  Corn  in  June  cannot  be  food  for 
animals  and  exempt  even  if  claimed  by 
the  debtor.  Donahue  v.  Steele,  1  Ohio 
Dec.    (Reprint)    130. 

8.  Burris  v.  Booth  (Tex.),  40  S.  W. 
186;  Stephens  r.  Hobbs,  14  Tex.  Civ. 
App.  148,  36  S.  W.  287. 

9.  Donahue  V.  Steele,  1  Ohio  Dec. 
(Eeprint)   130. 

10.  Farrell  v.  Higley,  Lalor's  Supp. 
(N.   Y.)    87. 

[a]  Although  a  part  of  the  winter 
has  passed,  the  debtor  may  claim  the 
full  exemption.  Kennedy  v.  Philbrick, 
38  Me.  135. 

11.  Kan. — Byrnes  v.  Plow  Co.,  74 
Kan.   97,   85   Pac.   819.     Me.— Foss   v. 
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mean  siifficipnt  to  koop  all  of  thr-  oxcmptod  stock  refrardloss  of  whether 
the  debtor  owns  such  stock  at  tlie  time  of  levy  or  not.'-  Where  the 
amount  "necessary"  for  exempted  animals  is  exempt,  what  is  neces* 
sary  is  a  question  of  fact." 

(IX.)  Tools,  Implements  and  Apparatus.  —  (A.)  Of  Trade  or  Occupation. i* 
(1.)  In  General. — At  common  law  the  tools  necessary  for  a  trade  or 
occupation  Avere  not  exempt  from  seizure  on  judicial  process/®  but 
in  the  T'nitcd  States  it  has  lone;  been  the  policy  of  the  law  to  exempt 
the  tools  of  trade  whereby  the  debtor  derives  support  for  himself  and 
family.'"  This  exemption  is  sometimes  allowed  in  addition  to  those 
allowed  the  head  of  a  family,'^  and  also  to  a  debtor  who  has  no  fam- 
ily.^* The  statute  is  sometimes  broadened  to  include  materials,  stock 
and  other  things  necessary  to  carry  on  a  business  or  occupation.'^ 

(2.)  To  What  Occupations  Statute  Applies.  —  The  Statutes  vary  as  to  the 
occupations  included.  Some  exempt  merely  the  tools  of  a  mechanic. 
Others  exempt  those  belonging  to  a  trade,  to  a  trade  or  occupation, 
or  to  a  trade  or  profession.-"    A  statute  exempting  tools  of  trade  or 


Stewart,  14  Me.  312.  Mich.— King  v. 
Moore,  10  Mich.  538.  Wis.— Cowan  v. 
Main,  24  Wis.  569. 

[a]  Amount  Reasonably  Necessary. 
Where  food  for  animals  for  a  specified 
time  is  exempted  only  so  much  of  such 
food  is  exempt  as  will  reasonably  be 
necessary  for  keeping  such  animals  as 
the  debtor  has  on  hand  at  the  time  of 
lew.     King  v.  Moore,  10  Mich.  538. 

32.  Olin  V.  Fox,  79  Minn.  459,  82 
]S.  W.  858;  Kimball  v.  Woodruff,  55 
Vt.  229. 

13.  Haugen  v.  Younggren,  57  Minn. 
170,  58  N.  W.  988;  Howard  v.  Kugland, 
35  Minn.  388,  29  N.  W.  63;  Ward  r. 
Gibbs,  10  Tex.  Civ.  App.  287,  30  S.  W. 
1125. 

14.  Animals  and  vehicles  as  tools 
and  implements,  see  infra,  II,  B,  5,  a, 
(XT)    and    (XIII). 

Automobile  as  tool  or  implement 
witliin  moaning  of  exemption  laws,  sec 
infra,  IT,  B,  5,  a,   (XTIT),   (D). 

15.  Me.— Martin  r.  Buswell,  108  Me. 
263.  80  Atl.  82S.  N.  C— Martindale  r. 
Whitehead,  46  N.  C.  64.  Eng.— Fenton 
r.  Logan,  9  Bing.  676,  131  Eng.  Re- 
print 767;  Simpson  v.  Hartopp,  Willis 
512,  125  Eng.  Reprint  1295. 

16.  Ga. — Hendricks  r.  Lewis,  R.  M. 
Charlt.  105.  Me.— Martin  v.  Buswell, 
108  Me.  263,  80  Atl.  828.  Mich.— Har- 
nn  r.  Havnes,  30  Mich.  140.  Tenn. 
Bell  V.  Douglass,  1  Yerg.  397. 

17.  Ilanison    v.   ^lartin,   7   Mo.   286. 

18.  Geiyer  r.  Kobilka,  26  Wash.  171, 
66  Pac.  423,  90  Am.  St.  Eep.  733. 


19.  Hutchinson  v.  Whitmore,  90 
Mich.  255,  51  N.  W.  451,  30  Am.  St. 
Rep.  431;  Stilson  v.  Gibbs,  46  Mich. 
215,  9  N.  W.  254. 

20.  See  the  statutes. 

[a]  "The  word  trade  embraces 
within  its  meaning  commercial  traffic 
and  it  also  has  a  limited  and  restricted 
significance  which  applies  to  mechan- 
ical pursuits;  but  in  its  broad  and  gen- 
eral sense  it  covers  and  embraces  all 
occupations  in  business,  with  the  pos- 
sible exception  of  the  learned  profes- 
sions and  those  that  pertain  to  liberal 
arts  and  the  pursuit  of  agriculture. 
.  .  .  Some  of  the  courts — Atwood  r.  De 
Forrest,  19  Conn.  513,  and  others — in 
giving  a  meaning  to  the  word  trade 
when  found  in  exemption  statutes  ap- 
ply the  restricted  definition,  and  hold 
it  to  embrace  only  mechanical  pur- 
suits; but  on  the  other  hand  other 
courts  hold  that  the  word  trade  in  its 
general  sense  embraces  nearly  all  oc- 
cupations and  business  with  the  excep- 
tions statcil,  and  this  general  meaning 
has  been  adopted  in  preference  to  the 
restricted  one."  Betz  r.  IMaier,  12  Tex. 
Civ.  App.  219,  33  S.  W.  710,  afirmcd  in 
Campbell  r.  Honaker's  Heirs  (Tex.  Civ. 
App.),   166  S.   W.   74. 

fb]  "The  word  profession,  in  its 
larger  and  broader  meaning,  is  defined 
by  Webster  to  be  the  'occupation,  if 
not  mechanical  or  agricultural,  or  the 
like,  to  whatever  one  devotes  one's 
self;  the  business  which  one  professes 
to   understand   and   follow   for   subsist- 
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occupation  exempts  the  tools  of  the  several  trades  or  classes  of  the 
labormo-  commimitv.-^  It  exempts  tlie  tools  of  mechanics,  artisans 
or  labo'i-ers  -  The"  courts  construing  the  various  statutes  have  held 
to  be  exempt  the  tools  and  instruments  of  music  teachers,-^  musicians,"* 
dentists -^  butchers,"  hotel  keepers,"^  photographers,"^  insurance 
solicitors-^  and  milliners.='°  But  the  statutes  generally  do  not  cover 
large  manufacturers^^  or  merchants.=^"    The  fact  that  the  debtor  while 

eiice,  ealliug,  vocation,  employment.' 
.  .  .  In  a  restricted  sense  it  only  ap- 
plies to  the  learned  professions." 
Betz  v.  Maier,  12  Tex.  Civ.  App.  219, 
33  S.  W.  710. 

[e]  In  Michigan,  the  statute  makes 
certain  exemptions  to  a  debtor  "to 
carry  on  the  profession,  trade,  occupa- 
tion or  business."  This  exempts  prop- 
erty of  a  manufacturer  as  well  as  that 
of  a  farmer,  mechanic,  merchant  or 
professional  man.  Wood  v.  Bresnahan 
(Mich.),  30  N.  W.  206.  See  also  Hutch- 
inson V.  Whitmore,  90  Mich.  255,  51  N. 
W.  451,  30  Am.  St.  Kep.  431. 

[d]  In  Which  Principally  Engaged. 
To  be  entitled  to  an  exemption  under 
a  statute  exempting  property  "to  en- 
able any  person  to  carry  on  the  pro- 
fession ...  or  business  in  which  he  is 
wholly  or  principally  engaged"  the 
business  need  not  be  extensive  or  oc- 
cupy most  of  the  debtor's  time.  It 
may  be  light  and  allowing  interval  or 
heavy  and  unremitting.  Kenyon  v. 
Baker,  16  Mich.  373,  97  Am.  Dec.  158. 

21.  Wilkinson  V.  Alley,  45  N.  H. 
551. 

[a]  Conducting  and  operating  a  mo- 
tion picture  show  is  a  "trade  or  pro- 
fession" within  the  meaning  of  the 
statute.  Campbell  v.  Honaker's  Heirs 
(Tex.  Civ.  App.),  166  S.  W.  74. 

22.  Wilkinson  v.  Alley,  45  N.  H. 
551. 

[a]  A  mechanic  is  a  workman  em- 
ployed in  shaping  and  uniting  mate- 
rials such  as  wood,  metal,  etc.,  into 
some  kind  of  structure,  machine,  or 
some  other  object,  requiring  the  use  of 
tools.  The  tools  must  be  such  as  are 
used  by  the  workman  to  shape  or 
change  the  surface  of  lumber  or  other 
material,  or  create  an  object  by  manual 
labor.  A  photographer  and  a  painter 
are  not  mechanics.  Story  v.  Walker,  11 
Lea  (Tenn.)  51.5,  47  Am.  Rep.  305.  To 
same  effect,  see  Tyler  v.  Coulthard,  95 
Iowa  705,  64  N.  W.  681,  58  Am.  St. 
Eep.  452. 

23.  Amend  v.  Murphy,  69  111.  337. 
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24.  Baker  v.  Willis,  123  Mass.  194, 
25  Am.  Rep.  61;  Goddard  r.  Chaffee,  2 
Allen  (Mass.)   395,  79  Am.  Dec.  796. 

25.  Maxon  v.  Perrott,  17  Mich.  332, 
97  Am.  Dec.  191.  Compare,  Whitcomb 
V.  Reid,  31  Miss.  567,  66  Am.  Dec.  579. 
See  infra,  II,  B,  5,  a,    (IX),    (B), 

26.  Hoyt  V.  Pullman  (Okla.),  152 
Pac.  386;  Hammond  v.  McFarland  (Tex. 
Civ.  App.),  161  S.  W.  47  (not  if  he 
merely  sells  meat  and  is  not  himself  a 
butcher). 

27.  White  v.  Gemeny,  47  Kan.  741, 
28  Pac.  1011,  27  Am.  St.  Rep.  320. 

28.  Davidson  v.  Hannon,  67  Conn. 
312,  34  Atl.  1050,  52  Am.  St.  Eep.  282, 
34  L.  R.  A.  718. 

fa]  But  a  photographer  is  not  a 
mechanic.  Storv  v.  Walker,  11  Lea 
(Tenn.)  515,  47  Am.  Rep.  305. 

29.  Davidson  v.  Sechrist,  28  Kan. 
324;  Betz  v.  Maier,  12  Tex.  Civ.  App. 
219,  33   S.  W.  710. 

30.  Woods  V.  Keyes,  14  Allen 
(Mass.)  236,  under  statute  exempting 
"tools,   implements   and   fixtures." 

31.  Daniels  v.  Havward,  5  Allen 
(Mass.)  43.  81  Am.  Dec.  731;  Smith  v. 
Gibbs,  6  Gray  (Mass.)  298;  Bucking- 
ham V.  Billings,  13  Mass.  82;  Parker- 
son  V.  Wightman,  4  Strobh.  (S.  C.)  363. 
But  see  Wood  r.  Bresnahan,  63  Mich. 
614,  30  N.  W.  206  under  the  Michigan 
etatute. 

[a]  Manufacturer  —  Where  a  spec- 
tacle maker  and  a  blacksmith  formed 
a  partnership  and  engaged  in  inaking 
spectacles  and  cast  iron  shears  em« 
ploying  six  workmen  besides  them- 
selves in  the  business  the  court  held 
that  they  were  manufacturers  and  that 
the  tools  except  those  suitable  for  one 
person  would  not  be  exempt.  Atwood 
V.  De  Forest,   19   Conn.   513. 

[b]  Large  Establishment. — The 
printing  or  stamping  blocks  of  a 
painter  of  oil  cloths  used  in  a  business 
requiring  an  extensive  building  and 
numerous  workmen  would  not  be  ex- 
empt as  the  "necessary  tools  of  a  worlo- 
man."     Richie  r.  McCauley,  4  Pa.  471. 

32.     Kan.— Bequillard  f."  Bartlett,  19 
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carrying  on  his  trade  is  also  a  manufacturer^^  or  merchant,''^  will  not 
prevent  him  from  claiming  the  exemption  as  to  tools  which  he  per- 
sonally uses  in  his  trade.  The  pursuit  of  agriculture  is  not  embraced 
within  the  term  "  trade.  "^^ 

(3.)  What  Arc  Tools,  Implements  and  Apparatus.  —  (a.)  Tools.  —  The  defi- 
nitions and  applications  of  the  statutes  exempting  tools  and  imple- 
ments arc  not  entirely  harmonious.  Generally  tb.e  words  are  given 
a  broad  signification.-^'*  Under  a  more  restricted  construction  of  the 
statute,  the  word  tool  is  defined  to  be  some  simple  instrument  used 


Kan.  382,  27  Am.  Rep.  120.  Mass. 
Desmond  v.  Young,  173  Mass.  90,  53 
N.  E.  151;  Wallace  v.  Bartlett,  108 
Mass.  52;  Read  v.  Neale,  10  Gray  242; 
Gibson  v.  Gibbs,  9  Gray  62;  Wilfon  v. 
Elliott,  7  Gray  69.  Mich.— See  Wood 
V.  Bresnahan,  63  Mich.  614,  30  N.  W. 
206.  Okla.— See  Hoyt  v.  Pullman,  152 
Pac.  386.  Tex. — See  Hammond  v.  Mc- 
Farland  (Tex.  Civ.  App.),  161  S.  W. 
47. 

33.  In  re  Robb,  99  Cal.  202,  33  Pac. 
890,  37  Am.  St.  Rep.  48;  Seeley  v. 
Gwillin,   40   Conn.   106. 

34.  See  Hoyt  f.  Pullman  (Okla.), 
152  Pae.  3S6. 

[a]  The  fact  that  the  debtor  sells 
the  meat  he  butchers  does  not  defeat 
his  right  to  the  exemption.  Hammond 
V.  McFarland  (Tex.  Civ.  App.),  161  S. 
W.  47. 

35.  As  to  exemption  of  farm  uten- 
sils, see  in^ra  II,  B,  5,  a,  (IX),  (C;. 

36.  See  the  cases  following. 

[a]  The  following  articles  have  been 
held  to  be  exempt  as  "tools  of  trade':' 
(1)  A  watch,  where  it  was  needed  by 
the  debtor  in  his  daily  business  (Bit- 
ting r.  Vandenburgh,  17  How.  Pr.  [N. 
Y.]'  80.  See  also  In  re  Edlunds,  35  Ilun 
[N.  Y.]  367);  (2)  a  piano  when  owned 
bv  a  music  teacher  (Amend  r.  Murphy, 
69  111.  337.  But  see  Trieber  r.  Knabe, 
12  Md.  491,  71  Am.  Dec.  607);  (3)  a 
lathe  (In  re  Robb,  99  Cal.  202,  33  Pac. 
890,  33  Am.  St.  Rep.  48) ;  (4)  a  barber's 
chair  and  mirror  (Tenn. — Terry  r.  Mc- 
Daniel,  103  Tenn.  415,  53  S.  W.  732,  46 
L.  R.  A.  559;  Tex. — Fore  r.  Cooper 
[Tex.],  34  S.  W.  341.  Vt.— Allen  r. 
Thompson,  45  Vt.  472);  (5)  a  cornet 
to  one  partly  earning  his  living  by 
playing  in  a  baud  (Baker  r.  Willis,  123 
Mass.  194,  25  Am.  Rep.  61);  (6)  a 
violin  and  bow  to  a  musician  who  plays 
in  an  orchestra  (Goddard  v.  Chaffee,  2 
Allen  [Mass. J  395,  79  Am.  Dec.  796); 
(7)     nets    and    boats    of   a   fisherman 


(Sammis  v.  Smith,  1  Thomp.  &  C.  [N. 
Y.]  444);  (8)  a  jeweler's  safe  {In  re 
McManus,  87  Cal.  292,  25  Pac.  413,  22 
Am.  St.  Rep.  250,  10  L.  R.  A.  567); 
(9)  a  safe  used  by  an  insurance 
agent  (Davidson  f.  Sechrist,  28  Kan. 
324;  Betz  r.  Maier,  12  Tex.  Civ.  App. 
219,  33  S.  W.  710);  (10)  cheese  press 
and  knives  to  a  cheese  maker  (Fish  v. 
Street,  27  Kan.  270);  (11)  a  baker's 
implements  {In  re  Osborn,  104  Fed. 
780;  In  re  Petersen,  95  Fed.  417);  (12; 
a  mowing  machine  to  one  whose  busi- 
ness is  cutting  hay  (Tucker  v.  Napier, 
1  White  &  W.  Civ.  Cas.  §670);  (13)  a 
new  tow  line  to  one  engaged  in  towing 
canal  boats  (Fields  t.  Moul,  15  Abb. 
Pr.  [N.  Y.]  6);  (14)  a  lamp  used  by  a 
jeweler  (Bequillard  f.  Bartlett,  19  Kan. 
S82,  27  Am.  Rep.  120);  (15)  tools,  im- 
plements and  fixtures  of  a  milliner 
(Woods  V.  Keyes,  14  Allen  [Mass. J 
236,  92  Am.  Dec.  765);  (16)  a 
photographer's  lens  used  by  a  pho- 
tographer (Davidson  v.  Hannou,  67 
Conn.  312,  34  Atl.  1050,  52  Am. 
St.  Rep.  282,  34  L.  R.  A.  718.  But  seo 
Story  V.  Walker,  11  Lea  [Tenn.]  515, 
47  Am.  Rep.  305);  (17)  pool  tables  to 
the  owner  of  a  pool  hall  (Harris  f. 
Todd  [Tex.  Civ.  App.],  158  S.  W.  1189); 
(J  8)  but  not  to  a  saloon  keeper 
(Goozen  v.  Phillips,  49  Mich.  7,  12  N. 
W.  889);  (19)  iron  safe,  a  set  of  ab- 
stracts, a  cabinet  and  table  to  an  in- 
surance agent.  Davidson  r.  Sechrist, 
28  Kan.   324. 

[b]  The  following  have  been  held 
not  exempt:  (1)  Cash  register  and 
icfrigorator  belonging  to  a  butclier 
(ITamniond  v.  McFarland  [Tex.  Civ. 
App.],  161  S.  W.  47.  But  see  Hovt  r. 
Pullman  (Okla.),  152  Pac.  386);  (2)  a 
bread  box  used  in  peddling  bread 
(Stanton  v.  French,  91  Cal.  274,  27  Pac. 
657,  25  Am.  St.  Rep.  174);  (3)  a  mill 
saw  (Batchelder  r.  Shapleigh,  10  :Me. 
135,  25  Am.  Dec.  213);    (4)   a  seat  on 
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by  hand.^'  It  does  not  include  articles  known  as  appliances  or  ma- 
chines.^^  But  some  courts  under  a  more  liberal  construction  hold  the 
coutrary.2^    The  term  tools  does  not  include  complicated  machinery ,*° 


the  stock  exchange  (Leggett  r.  Waller, 
39  Misc.  408,  SO  N.  Y.  Supp.  13);  (5) 
and  the  chairs  used  in  a  moving  picture 
theatre.  Campbell  r.  Honaker's  Heirs 
(Tex.  Civ.  App.),  166  S.  W.  74. 

fc]  A  building  even  though  it  is 
personal  property  owned  and  occupied 
bj-  a  photographer  in  the  conduct  of 
his  business  is  not  exempt  as  "tools 
of  trade."  Holden  v.  Stranahan,  48 
Iowa   70. 

[d]  Articles  necessary  in  carrying 
on  a  mercantile  business  are  not 
"tools."  Desmond  V.  Young,  173  Mass. 
90,  53  N.  E.  151.  See  also  Hammond 
t.  McFarland  (Tex.  Civ.  App.),  161  S. 
\V.   47. 

[e]  As  to  butcher's  tools  and  im- 
plements, see  Hoyt  v.  Pullman  (Okla.), 
152   Pai-.   386. 

[f]  But  under  a  statute  which  spe- 
cifically exempts  (1)  various  articles 
such  as  looms,  spinning  wheels,  sewing 
machine,  etc.,  the  word  "tool"  is  in- 
tended to  have  a  more  restricted  mean- 
ing. Kirksey  v.  Eowe,  114  Ga.  893,  40 
S.  E.  990,  88  Am.  St.  Kep.  65.  But  see 
(2)  Eayner  v.  Whicher,  6  Allen  (Mass.) 
292  (allowing  a  debtor  to  claim  one 
sewing  machine  under  an  express  ex- 
emption of  a  sewing  machine  and  an- 
other sewing  machine  as  a  tool  and  im- 
plement), and  (3)  Cronfeldt  v.  Arrol, 
50  Minn.  327,  52  N.  W.  857,  36  Am.  St. 
Rep.  648,  holding  the  general  exemp- 
tion of  a  sewing  machine  in  no  way 
restricts  or  qualifies  the  specific  ex- 
emption of  tools. 

[g]  Horse  as  a  tool  or  implement, 
see  infra,  il,  B,  5,  a,   (XI),   (A),   (1). 

37.  Ga. — Kirksey  v.  Eowe,  114  Ga. 
893,  40  S.  E.  990,  88  Am.  St.  Rep.  65; 
Lenoir  f.  Weeks,  20  Ga.  596.  R.  I. 
In  re  Church,  15  R.  I.  245,  2  Atl.  761. 
Tenn. — Story  v.  Walker,  11  Lea  515,  47 
Arn.  Rep.  065.  Vt. — Henry  v.  Sheldon, 
35  A^t.  427,  82  Am.  Dec.  644;  Garrett 
V.  Patchin,  29  Vt.  248,  70  Am.  Dec, 
414;  Spooner  v.  Fletcher,  3  Vt.  133,  21 
Am.  Dec.  579;  Kilburn  v.  Demming,  2 
Vt.  404,  21  Am.  Dec.  543.  Can.— Dav- 
idson V.  Reynolds,  16  U.  C.  C.  P.  140. 

[a]  "The  word  tools,"  as  used  in 
these  statutes,  is  presumed  to  embrace 
such  implements  of  husbandry  or  of 
manual  labor  as  are  usually  employed 
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in,  and  are  appropriate  to,  the  business 
of  the  several  trades  or  classes  of  the 
laboring  community."  Wilkinson  v. 
Alley,  45  N.  H.  551. 

[b]  Mere  Fact  of  Use  Insufficient. 
The  mere  fact  that  specific  items  of 
property  are  used  by  a  debtor  in  the 
conduct  of  a  business  does  not  warrant 
treating  them  as  "tools  or  imple- 
ments," if  they  are  not  ordinarily  and 
fairly  to  be  treated  as  such.  In  re 
Zimmerman,    202    Fed.    812. 

38.  Kirksey  v.  Eowe,  114  Ga-  893,  40 
S  E.  990,  88  Am.  St.  Rep.  65;  Garrett 
V  Patchin,  29  Vt.  248,  70  Am.  Dec. 
414. 

[a]  The  fact  that  the  machine  su- 
persedes a  tool  does  not  protect  it  from 
seizure.  Henry  v.  Sheldon,  35  Vt.  427, 
82   Am.  Dec.  644. 

39.  Jenkins  v.  McNall,  27  Kan.  532, 
41  Am.  Eep.  422.  See  Hoyt  v.  Pullman 
(Okla.),  152  Pac.  386;  Smith  v.  Roads, 
29  Okla.  815,  119  Pac.  627;  Brummage 
c.  Kenworthy,  27  Okla.  431,  112  Pac. 
984,   Ann.   Cas.   1912C,   607. 

[a]  A  sewing  machine  is  a  tool.  Eay- 
ner V.  Whicher,  6  Allen  (Mass.)  292; 
Cronfeldt  v.  Arrol,  50  Minn.  327,  52 
N.  W.  857,  36  Am.  St.  Eep.  648. 

[b]  Printing  presses  are  held  ex- 
empt bv  some  courts  (Ala. — Sallee  v. 
Waters,'  17  Ala.  482.  Conn.— Patten  v. 
Smith,  4  Conn.  450,  10  Am.  Dee.  166. 
Wash. — Am.  Paper  Co.  v.  Sullivan,  34 
Wash.  391,  75  Pac.  991),  but  not  by 
others.  Kan. — Jenkins  v.  McNall,  27 
Kan.  532,  41  Am.  Eep.  422.  Mass. 
Danforth  r.  Woodward,  10  Pick.  423, 
20  Am.  Dec.  531;  Buckingham  v.  Bill- 
ings, 13  Mass.  82.  Vt. — Spooner  v. 
Fletcher,   3    Vt.   133,   21   Am.   Dec.   579. 

[c]  A  printing  press  is  exempt  to 
a  debtor  who  derives  his  principal  sup- 
port from  editing  a  weekly  paper  al- 
though he  is  not  a  practical  printer  and 
m.ost  of  the  work  is  done  by  employes. 
Bliss  V.  Vedder,  34  Kan.  57,  7  Pac. 
599,  55  Am.  Rep.  237;  Green  v.  Ray- 
mond, 58  Tex.  80,  44  Am.  Eep.  601. 

40.  Ga. — Lenoir  v.  Weeks,  20  Ga. 
596.  Mass. — Danforth  v.  Woodward, 
10  Pick.  42.3,  20  Am.  Dec.  531.  N.  Y. 
Ford  V.  Johnson,  34  Barb.  364.  Tax. 
Willis  V.  Morris,  66  Tex.  628,  634,  1 
S.  W.  799.     Vt. — Spooner  v.  Fletcher, 
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nor  the  several  parts  composing  the  machine.*^  Tlie  fact  that  the  tools 
are  of  an  improved  and  expensive  character  will  not  affect  the  right 
of  exemption,"  nor  will  the  fact  that  they  are  new  and  have  never 
been  used/^  But  they  must  be  held  by  the  debtor  in  good  faith  for 
use  as  instruments  of  labor  and  means  of  support  for  himself  and 
family.''' 

Personal  Use.  —  Some  authorities  limit  the  statute  to  those  tools  per- 
sonally used  by  the  debtor,^^  but  others  have  not  so  limited  the  ap- 
plication of  the  word." 

(b.)    Implements.— It  is  difficult  to  define  accurately^''  the  word  ''im- 


3  Vt.  133,  21  Am.  Dec.  579;  Kilburn  f. 
Demming,  2  Vt.  404,  21  Am.  Dec.  543. 

fa]  The  word  "tool,"  either  in  its 
strict  meaning  or  popular  use,  is  not 
understood  as  designating  complicated 
machinery  which  in  order  to  produce  a 
useful  effect,  must  be  worked  by  com- 
bining several  distinct  parts  or  separ- 
ate pieces,  the  aid  of  more  hands  than 
one  being  necessary  to  perform  the 
operation.  Danforth  r.  "Woodward,  10 
Pick.   (Mass.)   423,  20  Am.  Dec.  531. 

fb]  A  machine  for  the  manufacture 
of  pegs  js  not  a  tool  under  the  statute. 
Knox  r.  Chadbourne,  28  Me.  160,  48 
Am.   Dec.   487. 

[c]  Mill  and  gin  machinery  are  not 
exempt  as  "tools  of  trade."  Cullers  v. 
James,  66  Tex.  494,  1  S.  W.  314. 

[d]  A  machine  for  splitting  leather 
operated  by  steam  or  hand  power  used 
by  a  tanner  is  not  exempt  as  a  tool. 
Henry  v.  Sheldon,  35  Vt.  427,  82  Am. 
Dec.  '644. 

[e]  A  "bill  and  jenny,"  a  ma- 
chine used  in  spinning  and  manufac- 
turing cloth,  is  not  exempt  as  a  tool. 
Kilburn  v.  Demming,  2  Vt.  404,  21  Am. 
Dec.  543. 

ff]  But  a  turning  lathe,  weighing 
600  pounds  and  operated  both  by  foot 
and  engine  power,  used  by  a  machinist 
in  his  repair  shop,  is  exempt.  Smith 
V.  Roads,  29  Okla.  815,  119  Pac.  627. 
See  also  In  the  matter  of  Robb,  99  Cal. 
202,  33  Pac.  890. 

41.  Danforth  r.  "Woodward,  10  Pick. 
(Mass.)   423,  20  Am.  Dec.  531. 

42.  Seeley  r.  Gwnllin,  40  Conn.  106; 
Parkerson  v.  Wightman,  4  Strobh.  (S. 
C.)    363. 

43.  Fields  v.  Moul,  15  Abb.  Pr.  (N. 
Y.)   6. 

44.  Minn. — Prosser  v.  Hartley,  35 
Minn.  340,  29  N.  W.  156,  under  statute. 
N.  H.— Bond   V.  Tucker,  65  N.  H.  165, 


18  Atl.  653.    Ohio. — Burgess  f.  Everett, 
9  Ohio  St.  425. 

[a]  Necessity  of  Immediate  Use. 
The  tools  of  occupation  of  a  farmer  are 
exempt  to  the  statutory  limit  of  value 
whether  required  for  immediate  use  or 
not.     Wilkinson  v.  Alley,  45  N.  H.  551. 

45.  Ala.— Gilchrist  v.  Gilmer,  9  Ala. 
985.  S.  C. — Parkerson  v.  Wightman,  4 
Strobh.  363.  Vt.— Garrett  v.  Patchin, 
1>9  Vt.  248,  70  Am.  Dec.  414. 

[a]  A  butcher's  tools  when  used  by 
him  as  a  butcher,  are  exempt;  but  if 
he  is  not  himself  a  butcher  but  carries 
on  the  business  as  an  incident  of  a  lar- 
ger mercantile  business,  they  are  not 
exempt.  Hoyt  r.  Pullman  (Okla.),  152 
Pac.  386.  See  also  Hammond  v.  Mc- 
Farland  (Tex.  Civ.  App.),  161  S.  W. 
47. 

46.  See  Dowling  v.  Clark,  3  Allen 
(Mass.)    570. 

[a]  A  mechanic  carrying  on  a 
small  business  employing  men  who  per- 
form the  principal  part  of  the  labor 
with  the  tools,  implements  and  fixtures 
is  within  the  statute.  Daniels  v.  Hay- 
ward,  5  Allen  (Mass.)  43,  81  Am.  Dec. 
731. 

47.  In  re  McManus,  87  Cal.  292,  25 
Pac.  413,  22  Am.  St.  Rep.  250,  10  L. 
R.  A.  567. 

[a]  "Webster  gives  as  the  meaning 
of  the  word,  'Whatever  may  supply  a 
v.'ant,  especially  an  instrument  or  uten- 
sil as  supplying  a  requisite  to  an  end; 
as  the  implements  of  trade,  of  hus- 
bandry, or  of  war;'  and  'utensil'  he 
defines  as  'that  which  is  used;  an  in- 
strument; an  implement;  especially  an 
instrument  or  vessel  used  in  a  kitchen, 
or  in  domestic  and  farming  business.' 
By  the  courts,  these  words  are  accorded 
a  broad  signification."  In  re  McManus, 
87  Cal.  292,  25  Pac.  413,  22  Am.  St. 
Rep.  250,  10  L.  R.  A.  567. 
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plemonts,"  but  this  \rord  will  include  many    things    which    are    not 

tools.^^ 

Ce.)  Appnratus.  —  The  word  "apparatus"  found  in  many  statutes  is 
a  term  wliicli  is  most  comprehensive  and  will  include  more  than  is 
included  in  either  "tools"  or  "implements."*''  This  word  is  not  used 
in  a  restricted  sense,  and  includes  any  complex  device  or  machine 
designed  or  prepared  for  the  accomplishment  of  a  special  purpose.^" 

(4.)    Necessary  Tools.  —  Some  statutes  exempt  only  the  necessary"  tools 


48.  In  re  McManus,  87  Cal.  292,  25 
Pac.  413,  22  Am.  St.  Kep.  250,  10  L.  E. 
A.  567;  Davidson  V.  Eeynolds,  16  U. 
C.  C.  P.  (Can.)   140. 

[a]  Implements  includes  with  tools, 
utensils  of  domestic  use,  instruments  of 
trade  and  husbandry  but  not  animals. 
Davidson  v.  Eeynolds,  16  U.  C.  C.  P. 
(Can.)   140. 

[b]  A  lathe  and  electric  motor  used 
by  a  general  repairman  in  his  business 
are  exempt  if  their  value  is  within  the 
statutory  limitation,  and  they  are  prop- 
erly regarded  as  implements.  In  re  Eob- 
inson,   206   Fed.    176. 

[c]  A  threshing  machine  including 
tractor  engine,  belts,  separator  and  all 
parts  necessary  to  constitute  a  thresh- 
ing outfit  are  exempt  as  implements  to 
one  who  keeps  them  for  the  purpose 
of  carrying  on  the  business  of  thresh- 
ing. Jackman  v.  Lamberton,  71  Kan. 
138,  80  Pac.  55. 

[d]  A  reaper  and  mower  is  exempt 
as  an  "implement  of  husbandry." 
Henrv  v.  McLean,  1  White  &  W.  Civ. 
Cas.  "(Tex.)    §1079. 

[e]  A  steam  engine,  shingle  ma- 
chine and  saw  gummer  in  use  or  lately 
used  in  business,  are  articles  exempt 
under  a  statute  exempting  tools  and  im- 
plements. Wood  V.  Bresnahan  (Mich.), 
30  N.   W.  206. 

49.  Brummage  v.  Kenworthy,  27 
Okla.  431,  112  Pac.  984,  Ann.  Cas.  i912C, 
607;  Green  v.  Eaymond,  58  Tex.  80,  44 
Am.  Eep.  601  ;  Harris  v.  Townley  (Tex. 
Civ.  App.),  161  S.  W.  5;  St.  Louis  Type 
Foundrv  v.  Taylor  (Tex.  Civ.  App.), 
35  S.  W.  691. 

50.  Harris  v.  Townley  (Tex.  Civ. 
App.),  161  S.  W.  5,  quoting  Standard 
Dictionary. 

[a]  The  word  "apparatus"  as  used 
in  the  Texas  exemption  statute  em- 
braces such  minor  machinery  as  may  be 
operated  by  hand.  Willis  V.  Morris, 
66  Tex.   628,   1   S.  W.  799. 

[b]  Appliances    used    in    producing 
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moving  pictures  are  exempt  as  appar- 
atus. Campbell  i\  Honaker'.s  Heiirs 
(Tex.  Civ.  App.),  166  S.  W.  74. 

[c]  A  printing  press,  type,  cases, 
etc.,  used  by  a  publisher  is  exempt  as 
apparatus.  Green  ;;.  Eaymond,  58  Tex. 
80,  44  Am.  Eep.  601;  Harris  v.  Town- 
ley   (Tex.  Civ.  App.),  161  S.  W.  5. 

[d]  A  paper  cutter  operated  by 
hand  is  exempt  as  apparatus  of  a  print- 
er. Brummage  v.  Kenworthy,  27  Okla. 
431,  112  Pac.  984,  Ann.  Cas.  1912C, 
607. 

[e]  A  Turning  Lathe. — Smith  v. 
Eoads,  29  Okla.  815,  119  Pac.  627. 

[f]  A  soda  water  fountain  is  not 
exempt  as  a  tool  or  apparatus  of  trade, 
McCord-Collins  Co.  v.  Lazarus  (Tex.), 
50   S.   W.   104S. 

fg]  Equipment  of  Restaurant. 
Counters,  safe,  table  ware,  kitchen 
utenstils,  etc.,  constituting  the  equip- 
ment of  a  restaurant,  are  not  such 
"tools  or  apparatus"  as  would  be  ex- 
empt under  the  statute.  Simmang  v. 
Pennsylvania  Fire  Ins.  Co.,  102  Tex. 
39,  112  S.  W.  1044,  132  Am.  St.  Eep. 
846. 

51.  Cal.— In  the  matter  of  Eobb,  99 
Cal.  202,  33  Pac.  890,  33  Am.  St.  Eep, 
48.  Kan. — Bequillard  v.  Bartlett,  19 
Kan.  382,  27  Am.  Eep.  120.  La.— Pra- 
ther  V.  Bobo,  15  La.  Ann.  524.  Mass. 
Rayner  v.  Whicher,  6  Allen  292;  How- 
ard V.  Williams,  2  Pick.  80. 

[a]  A  weaver's  loom  is  comprised 
within  the  "necessary  tools  of  a  trades- 
man" and  is  exempt  as  such.  McDow- 
ell V.  Shotwell,  2   Whart.    (Pa.)    26. 

[b]  A  lathe  belonging  to  a  machin- 
ist together  with  its  appliances  of  the 
value  of  two  hundred  dollars  and  used 
in  carrying  on  his  business  was  held 
to  be  a  tool  necessary  to  his  trade  and 
exempt.  In  the  Matter  of  Eobb,  99  Cal. 
202,  33  Pac.  890,  33  Am.  St.  Eep.  48. 
See  also  Smith  v.  Roads,  29  Okla.  815, 
119   Pac.    627. 

[(■]  A  sewing  machine  owned  by 
a  debtor  engaged  in  the  manufacture  of 


JUVUMLMT^  AND  DECREES,  ENFORCEMENT  OF       63 

of  trade,  but  others  do  not  contain  any  such  express  limitation,^^ 
though  they  do  impliedly  require  that  the  tool  or  apparatus  be- 
long to  the  trade  or  profession  pursued  by  the  party  olainiing  the 
exemption.^''  These  statutes  do  not  require,  however,  that  the  de- 
fendant habitually  earn  his  living  by  them.^*  The  word  necessary 
should  not  receive  a  strict  construction-"  limiting  it  to  those  tools 
only  which  are  absolutely  necessary  and  without  which  the  debtor 
could  not  prosecute  his  work  at  all,^**  but  it  exempts  those  which  are 
reasonably  necessary  for  the  prosecution  of  the  work  advantageously 
and  usefully.^^ 

(5.)  Necessity  That  Debtor  Be  Engaged  in  His  Trade.  —  A  debtor  need 
not  be  engaged  in  his  trade  at  the  time  of  levy  to  claim  the  exemption 
of  his  tools  and  implements,*^*^  but  the  exemption  may  be  lost  by 
abandonnijent  of  the  trade  or  profession  in  which  they  are  used.^^ 


ready  made  clothing  and  necessary  to 
his  business  is  exempt  even  though  the 
owner  does  not  know  how  to  oper- 
ate it  himself.  Dowling  v.  Clark,  3 
AWen    (Alass.)   570. 

Sewing  machine  as  household  furni- 
ture,  see   supra,   II,   B,   5,   a,    (V),    (B). 

52.  Betz  r.  Maier,  12  Tex.  Civ.  App. 
219,  33  S.  W.  710. 

[a]  A  statute  exempting  property 
*'to  enable  any  person  to  carry  on" 
his  business  is  not  confined  to  articles 
absolutely  necessary  to  carrying  on  the 
business.  Kenyon  v.  Baker,  16  Mich. 
373,  97  Am.  Dec.  158.  See  Goozen  v. 
Phillips,  49  Mich.  7,  12  N.  W.  889. 

53.  Massie  v.  Atchley,  28  Tex.  Civ. 
App.   114,  66  S.  W.  582. 

[a]  But  in  Pierce  v.  Gray,  7  Gray 
(Mass.)  67,  the  court  held  that  a  shov- 
el, pick  axe,  dung  fork  and  hoe  used 
by  a  debtor  in  tilling  his  garden  are 
exempt  although  the  debtor's  principal 
business  was  the  ice  business.  "In 
the  country,  farming  and  gardening  is 
or  ought  to  be  part  of  every  man's 
business.' ' 

[b]  Useful  and  Serviceable. — A  stat- 
ute exempting  all  tools  ami  apparatus 
extends  to  all  that  may  l)e  embraced 
within  these  terms  that  are  useful  or 
serviceable  to  be  used  in  the  business. 
Betz  r.  Maier,  12  Tex.  Civ.  App.  219, 
33  S.  W.  710. 

[c]  A  typewriter  of  a  physician  is 
not  a  tool  or  ajiparatus  of  his  profes- 
sion. Massie  r.  Atchlev,  28  Tex.  Civ. 
App.  114,  66  S.  W.  582.' 

54.  Perkins    r.   Wisner,  9   Iowa   320. 

55.  In  re  Robb,  99  Cal.  202,  33  Pac. 
890,  37  Am.  St.  Rep.  48. 

[a]    Where   Tools  Would    Be    Sup- 


plied by  Employer. — The  mere  fact  that 
some  journeyman  machinist  can  get  em- 
ployment with  a  manufacturer  who 
will  supply  the  implement,  does  not 
render  such  implement  unnecessary  to 
the  trade,  within  the  meaning  of  the 
statute.  In  re  Robb,  99  Cal.  202,  33 
Pac.  890,  37  Am.  St.  Eep.  48. 

56.  Healy  v.  Bateman,  2  R.  I.  454, 
6U  Am.  Dec.  94.  Contra,  Prather  f. 
Bobo,  15  La.  Ann.  524;  Hanna  v.  Bry, 
5   La.   Ann.  651,  52   Am.   Dec.  606. 

57.  Healv  v.  Bateman,  2  E.  I.  454, 
00  Am.  Dec*.  94. 

[a]  Usual  and  Convenient. — (1)  The 
tools  of  a  debtor  to  be  exempt  must 
be  such  as  are  necessary  to  carry  on 
his  trade  in  a  usual  and  convenient 
manner.  Howard  r.  Williams,  2  Pick. 
(Mass.)  80.  (2)  Necessary,  in  a  stat- 
ute exempting  tools  necessary  for  up- 
holding life,  is  construed  to  mean  con- 
venient and  useful  which  a  man  pro- 
cures for  his  own  personal  use,  unless 
extravagant.  Garrett  v.  Patchin,  29 
A't.  248.  70  Am.  Dec.  414. 

58.  la. — Perkins  r.  Wisner,  9  Iowa 
320.  Mass.— Caswell  v.  Keith.  12  Gray 
351;  Pierce  r.  Gray,  7  Gray  07;  Dailey 
r.  Mav,  5  Mass.  313.  iviicli. — Harris 
r.  Haynes,  30  IVfich.  140. 

59.  Mich. — Harris  v.  Haynes,  30 
Mich.  140.  Minn. — Cable  r.  Hoolihan, 
98  Minn.  143,  107  N.  W.  967,  116  Am. 
St.  Rep.  348.  Mo.— Davis  r.  Wood,  7 
Mo.  162.  N.  H.— Norris  r.  Iloitt,  IS 
N.  H.  196.  Tex.— McCord-Collins  Co. 
r.  Lazarus  (Tex.),  50  S.  W.  1048;  Wil- 
lis v.  Norris,  66  Tex.  628.  1  S.  W. 
799;  Campbell  v.  Ilonaker's  Heirs  (Tex, 
Civ.  App.),  166  S.  W.  74.  Wis.— Het- 
tinger V.  Wells,  161  Wis.  640,  155  N. 
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(6.)  Where  Debtor  Is  Engaged  in  Several  Trades. —Where  a.  dehtOY  make^ 
his  living  at  several  trades,  he  is  allowed  in  several  jurisdictions  to 
claim  an  exemption  in  tools  of  eachj'^o  ^3^^  gQj-^g  courts  deny  this 
right,^^  and  the  statute  sometimes  limits  the  exemption  to  the  debtor's 
principal  business.^^ 

(7.^  Questions  of  Law  and  Fact.^^  —  Whether  certain  chattels  are  ex- 
empt as  tools  of  a  debtor's  occupation  is  generally  a  mixed  question  of 
law  and  fact  to  be  determined  upon  consideration  of  the  debtor's  em- 
ployment and  the  nature,  character,  and  use  of  the  chattels  claimed.^* 


W.  126.    Can.— Wright  v.  HoUingshead, 
23  Ont.  App.  1. 

[a]  A  debtor  (1)  conducting  a  mov- 
ing picture  show  who  did  not  show  for 
two  or  three  weeks  but  who  then 
opened  up  for  two  or  three  nights  to 
some  prospective  purchaser,  and  then 
closed,  was  held  to  have  abandoned  the 
business  so  as  to  subject  the  applian-jes 
to  execution.  Anthony  v.  Hardin  (Tex. 
Civ.  App.),  175  S.  W.  857.  (2)  But 
the  mere  fact  that  the  lease  of  a  mo- 
tion picture  theater  has  expired  and 
that  the  debtor  was  moving  his  prop- 
erty from  the  building  does  not  show 
an  abandonment  of  the  business  so  as 
to  forfeit  the  exemption.  Campbell  v. 
Honaker's  Heirs  (Tex.  Civ.  App.),  166 
S.  W.  74. 

60.  U.  S.—ln  re  Eobinson,  206  Fed. 
176.  Conn. — Patten  v.  Smith,  4  Conn. 
450,  10  Am.  Dec.  166.  Mass. — Howard 
V.  Williams,  2  Pick.  80.  Mich.— Alvord 
V.  Lent,  2.3  Mich.  369;  Kenyon  v. 
Baker,  16  Mich.  373,  97  Am.  Dec.  158. 
S.  C. — Parkerson  V.  Wightman,  4 
Strobh.  363.  Tex. — Cone  v.  Lewis,  64 
Tex.  331,  53  Am.  Eep.  767;  Green 
V.  Raymond,  58  Tex.  80,  44  Am.  Rep. 
601;  Campbell  f.  Honaker's  Heirs  (Tex. 
Civ.  App.),  166  S.  W.  74;  Nichols  & 
Co.  V.  Porter,  7  Tex.  Civ.  App.  302,  26 
S.  W.  859. 

[a]     "A  jack  of  all  trades"  as  a 

"trade  or  calling  is  quite  as  legitimate 
and  perhaps  no  less  useful  to  society, 
and  possibly  quite  as  efficient  as  a 
means  of  earning  a  livelihood,  as  a 
trade  or  calling  more  highly  special- 
ized. .  .  .  Suppose  that  ...  a 
mechanic  qualifies  himself  to  render  ef- 
ficient service  both  as  a  carpenter  and 
a  painter  and  purchases  the  necessary 
tools  and  appliances  for  carrying  on 
both  lines  of  work  and  depends  for 
his    livelihood    upon    his     earnings     in 
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both;  is  there  any  reason  either  in  the 
spirit  or  in  the  letter  of  the  statute, 
when  fairly  construed,  why  he  should 
not  be  permitted  to  claim  as  exempt  up 
to  the  value  of  $500.00  (the  statutory 
limitation)  the  tools  of  both  callings? 
None  is  apparent."  Dietrich,  District 
Judge,  in  In  re  Robinson,  206  Fed.  176. 

[b]  A  shoemaker  who  is  also  en- 
gaged in  carrying  on  a  small  farm  is 
entitled  to  an  exemption  of  farming 
utensils  to  a  reasonable  amount  even 
though  shoemaking  was  his  principal 
occupation.  Garrett  v.  Patchin,  29  Vt. 
248,  70  Am.  Dec.  414. 

61.  Colo. — Watson  v.  Lederer,  11 
Colo.  577,  19  Pac.  602,  7  Am.  St.  Rep. 
263,  1  L.  R.  A.  854.  Kan. — Jenkins  v. 
McNall,  27  Kan.  532,  41  Am.  Rep.  422 
(limiting  the  exemption  to  tools  of  the 
principsS  business) ;  Guptil  V.  McFee, 
9  Kan.  30.  Wis.— Bevitt  v.  Crandall, 
19  Wis.  581. 

[a]  A  printing  press  belonging  to  a 
deljtor  who  edited  a  paper  and  was  en- 
gaged as  agent  in  loaning  money  is 
not  exempt  unless  he  derives  his  prin- 
cipal support  from  the  printing  busi- 
ness. Jenkins  i:  McNall,  27  Kan.  532, 
41  Am.  Rep.  422. 

62.  Kenyon  v.  Baker,  16  Mich.  373, 
97  Am.  Dec.  158;  Morrill  v.  Seymour, 
3  Mich.  65. 

[a]  In  determining  which  is  the 
principal  business  of  a  debtor  the  ques- 
tion should  be  to  which  business  does 
he  devote  the  most  time  not  which  is 
the  more  productive.  Smalley  r.  Mas- 
ten,  8  Mich.  529,  77  Am.  Dec.  467. 

63.  See  generally  the  title  "Province 
of  Judge  and  Jury." 

64.  N.  H.— Rice  v.  Wadsworth,  59 
N.  H.  100.  N.  Y.— Sammis  v.  Smith, 
1  Thomp.  &  C.  444.  Tex.— But  see 
Henry  v.  McLean,  1  White  &  W.  Civ. 
Cas.,    §1079. 
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Wlicthcr  a  certain  tool  is  necessary  to  carry  on  a  trade  is  a  questioD 
for  the  jury,*'^ 

(B.)  Books  and  Instruments  of  Profession/-^  — Tlie  statutes  of  many 
jurisdictions  specifically  exempt  the  library  and  instrum^-nts  of  pro- 
fessional men."^  The  exemption  must  be  kept  within  the  statutory 
limitation  as  to  amount,  if  any."^  In  the  absence  of  a  specific  statute 
there  is  a  conflict  of  authorities  as  to  whether  the  exemption  can  bp 
claimed  as  "tools  and  implements  of  trade,"  some  allowing  such  a 
elaim,"^  and  others  denying  it/°  To  entitle  a  professional  man  to 
the  exemption  of  his  books  and  instruments  it  is  not  necessary  to  sho"W 


65.  In  the  Matter  of  Mitchell,  102 
Cal.  534,  36  Pac.  840;  Woods  v.  Keyes, 
14  Allen  (Mass.)  236,  92  Am.  Dee. 
765. 

66.  Books  generally,  sec  supra,  II, 
B,  5,  a,  (V),  (C). 

67.  See  generally  the  statutes,  and 
la. — Equitable  Life  Assiir.  See.  v. 
Goode,  101  Iowa  160,  70  N.  W.  113,  63 
Am.  St.  Eep.  378,  35  L.  R.  A.  690. 
La. — Code  Pr.,  art.  644  (exempting 
tools  and  instruments  of  a  trade  or 
profession);  State  r.  St.  Paul,  111  La. 
71,  35  So.  389;  Hanna  v.  Bry,  5  La. 
Ann.  651,  52  Am.  Dec.  606;  Lambeth 
V.  Milton,  2  Rob.  81.  Neb.— Roberts 
V.  Moudv,  30  Neb.  683,  46  N.  W.  1013, 
27  Am.' St.  Rep.  426.  N.  Y.— Robin- 
son's Case,  3  Abb.  Pr.  466;  Faxon  v. 
Mason,  76  Hun  408,  27  N.  Y.  Supp. 
1025.  Tex.— Fowler  r.  Gilmore,  30  Tex. 
432;  Betz  r.  Maier,  12  Tex.  Civ.  App. 
219,  33  S.  W.  710;  Tucker  v.  Napier,  1 
White  &  W.  Civ.  Cas.,  §670. 

[a]  Office  furniture  of  a  lawyer  is 
exempt.  Abraham  r.  Davenport,  73 
towa  111,  34  N.  W.  767,  5  Am.  St.  Rep. 
665. 

fb]  Under  a  statiite  which  exempts 
books  but  provides  nothing  as  to  tables, 
desks  and  book  cases,  these  incidentals 
will  undoubtedly  be  treated  as  exempt 
also.  Betz  r.  staler,  12  Tex.  Civ.  App. 
219,  33  S.  W.  yiO. 

[c]  The  library  of  a  minister  is  ex- 
empt as  a  tool  and  instrunuMit  of  a 
trade  or  profession.  State  v.  St.  Paul, 
111  La.  71,  35  So.  389. 

[d]  A  lawyer's  membership  in  a 
law  librarv.  Koiher  r.  Shipherd,  4  Civ. 
Proc.  (N.  Y.)  274. 

[e]  Surgical  instruments  under  a 
statute  exempting  tools  and  instru- 
ments of  a  trade  or  profession.  Hanna 
V.  Bry,  5  La.  Ann.  651,  52  Am.  Dee.  606. 

[f  j  The  instruments  and  sign  of  a 
deutist  arc  c^^ciopt  a:>  iustruiiicuts   q£ 


profession.  Duperron  v.  Commuuy,  6 
La.  Ann.  789. 

[g]  A  safe  used  by  a  physician  as 
part  of  his  ofTice  furniture  is  exempt 
as  a  part  of  his  tools  and  instruments 
of  his  trade.  Sterman  v.  Hann,  160 
Iowa  356,  141  N.  W.  934,  46  L.  R.  A. 
(N.  S.)    287. 

[h]  Under  a  law  exempting  a  horse 
to  a  practicing  physician,  a  person 
practicing  medicine  without  a  di- 
ploma and  a  porscm  with  a  diploma 
who  does  not  practice  are  not  entitled 
to  the  exemption.  An  instruction  that 
the  question  whether  the  party  is  a 
practicing  physician  has  reference  to 
the  business  he  is  engaged  in,  rather 
than  to  the  skill  with  which  he  exer- 
cised that  business  is  erroneous  as  im- 
plying that  it  is  immaterial  whether 
he  has  any  knowledge  of  diseases  and 
remedies.  Sutton  v.  Facev,  1  Mich. 
243. 

68.  Brown  r.  Hoffmeister,  71  Mo. 
411;  Faxon  v.  Mason,  76  Hun  40S,  27 
N.    Y.    Supp.    1025. 

69.  Maxon  v.  Perrott,  17  Mich.  332, 
97  Am.  Dec.  191,  a  dentist's  instru- 
ments are  "mechanical  tools." 

70.  In  re  Church,  15  R.  I.  245,  2 
Atl.  761;  Demers  v.  O'Connor,  10  Que- 
bec Super.  371. 

fa]  The  books  and  library  of  a  law- 
yer are  not  exempt  as  tools  and  Imple- 
ments of  trade.  Lenoir  v.  Weeks,  20 
Ga.  596;  In  re  Church,  15  R.  I.  245, 
2  Atl.  761. 

[b]  Dental  instruments  are  not  tools 
but  instrujnents  of  profession.  Whit- 
comb  r.  Reid,  31  Miss.  567,  66  Am. 
Dec.  579. 

fc]  A  dentist  chair  is  not  exempt 
as  a  "common  tool  of  trade"  nor  as 
a  chair  suitable  for  the  use  of  a  fam- 
ily. Burt  r.  Stocks  Coal  Co.,  119  Ga. 
629,  46  S.  E.  828,  100  Am.  St.  Rep. 
203. 
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that  he  habitually  earns  his  living  by  his  profession."  Nor  is  it  neces- 
sary that  he  be  the  head  ©f  a  family,  in  the  absence  ®f  statute  pro- 
viding otherwise.^- 

(C.)    F^vKMiNG  Implements. —  (1.)    In  General Some  statutes  exempt 

specific  tools  or  implements  employed  in  farming,"  others  exempt 
generally  "farming  utensils  or  implements  of  husbandry  of  the  judg- 
ment di-btor.  "^* 

(2.)  statutes  Exempting  Farming  Utensils  Generally.  —  (a.)  To  What 
Debtor's  Statute  Applies.— It  is  not  required  that  the  debtor  should  de- 
vote himself  exclusively  to  farming,^^  but  agriculture  must  form  at 
least  a  part  of  his  means  of  livelihood  in  order  to  exempt  the  im- 
plement,'^^ although  some  statutes  are  broad  enough  to  include  any 
debtor  whether  he  is  a  farmer  or  not."  It  is  not  required  that  the 
farmer  claiming  the  exemption  have  a  homestead,'^^  ®r  that  he  should 
be  activelv  engaged  in  farming  at  the  time  of  the  levy  if  he  habitually 
earns  his  "living  as  a  farmer.^^  Under  a  statute  exempting  all  imple- 
ments of  husbandry  necessary  for  the  use  of  the  family,^"  the  fact  that 
the  debtor  and  his  wife  reside  in  different  parts  of  the  state  either 
temporarily  or  permanently  does  not  destroy  the  family  and  deprive 
it  of  its  exemptions.^^ 

(b.)    What  vtensils  Are  Exempt. —  The    expressions    farming    utensils 
and  implements  of  husbandry  are  very  broad  and  eomprehensive,^^ 


71.  Equitable  Life  Assur.  Soc.  v. 
Goode,  101  Iowa  160,  70  N.  W.  113, 
63  Am.  St.  Kep.  378,  35  L.  R.  A.  690; 
Perkins  v.  Wisner,  9  Iowa  320. 

72.  Eoberts  v.  Moudy,  30  Neb.  683, 
46  N.  "W.  1013. 

73.  See  the  statutes  generally,  and 
State  V.  Haggard,  1  Humph.  (Tenn.) 
390. 

[a]  Articles  not  specifically  named 
are  not  exempt  under  a  statute  such 
as  that  stated  in  the  text.  Martin  v. 
Buswell,   108   Me.  263,  80   Atl.   828. 

74.  See  the  statutes  and:  Cal. 
Spence  v.  Smith,  121  Cal.  536,  53  Pac. 
653,  933,  66  Am.  St.  Rep.  62.  Tex. 
Smith  V.  McBryde  (Tex.  Civ.  App.), 
173  S.  W.  234.'  Wis.— Humphrey  i). 
Taylor,  45  Wis.  251,  30  Am.  Rep.  738; 
Bevitt  V.  Crandall,  19  Wis.  581. 

[a]  A  reaping  and  mowing  machine 
is  a  farming  utensil  and  exempt  from 
levy  of  execution.  Voorhees  v.  Patter- 
son, 20  Kan.  555. 

75.  McCue  v..  Tunstead,  65  Cal.  506, 
4  Pae.  510;  Smith  v.  McBryde  (Tex, 
Civ.  App.),  173  S.  W.  234. 

76.  Howell  v.  Boyd,  2  Cal.  App.  486, 
84  Pac.  315;  Tucker  v.  Napier,  1  White 
&  W.  Civ.  Cas.   (Tex.),  §670. 

[a]  Hotel  Keeper. — A  grain  drill  is 
not  exempt  as  a  farming  implement^  tg 
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the  widow  of  a  hotel  keeper,  even 
though  he  owns  two  farms,  where  he 
hires  the  work  on  the  farms  done. 
Reed  v.  Cooper's  Admr.,  30  Kan.  574, 
1  Pae.  822. 

[b]  A  merchant  having  a  plow  and 
harrow  for  sale  cannot  claim  them  as 
exempt.  Files  v.  Stevens,  84  Me.  84, 
24  Atl.  584,  30  Am.  St.  Rep.  333. 

77.  Humphrey  v.  Taylor,  45  Wis. 
251,  30  Am.  Rep.  738;  Knapp  v.  Bart- 
lett,    23    Wis.    68,    99    Am.    Dec.    109. 

[a]  Although  the  debtor  is  not  a 
farmer  and  is  not  engaged  in  any  busi- 
ness requiring  the  use  of  a  mower,  he 
is  entitled  to  claim  the  mower  exempt 
as  a  farming  utensil.  Humphrey  V. 
Taylor,  45  Wis.  251,  30  Am.  Rep.  738. 

78.  Smith  V.  McBryde  (Tex.  Civ. 
App.),   173   S.  W.  234. 

79.  Pease  v.  Price,  101  Iowa  57,  69 
N.  W.  1120;  Hickman  v.  Cruise,  72  Iowa 
528,  34  N.  W.  316. 

80.  Vern '  Sayles '  Tex.  Civ.  St.,  1914, 
art.   3785. 

81.  Smith  XI.  McBryde  (Tex.  Civ. 
App.),  173  S.  W.  234. 

82.  See    cases   following. 

[a]  Definition. — "Farming  utensils 
or  implements  of  husbandry"  means 
such  utensils  or  implements  as  are 
needed  and  used  by  the  farmer  in  con^ 
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and  will  include  improved  and  complicated  implements.^'  In  the  ab- 
sence of  statute,  it  is  not  required  that  the  implement  be  necessary/* 
but  generally  it  must  be  shown  that  the  implement  is  suitable  to  tlie 
occupation  of  the  dcbtor.^'^  Where  a  farmer  is  engaged  in  several 
kinds  of  hushiindry  the  implements  suitable  and  necessary  to  each  of 
them  are  exempt.*''  The  statute  exempts  those  implements  of  husbandry 
used  by  the  tenants  and  employes  of  a  farmer  as  well  as  those  used 
by  himself  directly.^^ 

Utensils  Used  for  Hire. —  The  fact  that  a  debtor  uses  a  necessary 
utensil  I'or  hire  after  doing  his  own  work  with  it,  does  not  work  a 
forfeiture  of  the  exemption, ^^  but  utensils  used  principally  in  the 
work  of  others  and  only  to  a  limited  extent  on  the  debtor's  own  farm 
are  not  exempt.*"' 

(c.)  Amount  Exempted.  —  Some  statutes  limit  the  value  of  the  farm- 
ing utensils  exempted,^''  but  others  do  not  do  so.^^  Where  the  statute 
fixes  no  limit  to  the  amount  of  land  which  a  judgment  debtor  may 
cultivate  by  farming,  the  farming  utensils  which  he  has  necessary  for 


ducting  his  own  farming  operations. 
/"  re  Baldwin,  71  Cal.  74,  12  Pac.  44. 
[b]  A  logging  capstan  and  cable 
used  in  clearing  the  land  are  farming 
utensils.  State  f.  Creech,  18  Wash. 
186,  51  Pac.  363. 

83.  In  re  Klemp's  Est.,  119  Cal.  41, 
50  Pac.  1062,  63  Am.  St.  Rep.  69,  39 
L.  R.  A.  340. 

[a]  A  mower  is  a  farming  utensil. 
Humphrey  v.  Taylor,  45  Wis.  251,  30 
Am.  Rep.   738. 

[b]  A  threshing  machine,  a  clover 
huller  and  a  wagon  used  for  carrying 
the  machines  from  place  to  place  arc- 
exempt  as  farming  utensils  within  the 
meaning  of  the  Ohio  statute.  Muse  f. 
Darrah,  2  Ohio  Dee.    (Reprint)   604. 

[c]  Horserakes,  gang  plows,  head- 
ers, threshing  machines,  and  combined 
harvesters  are  exempt.  In  re  Klcmp  's 
Est.,  119  Cal.  41,  50  Pac.  1062,  63  Am. 
St.  Rep.  69,  39  L.  R.  A.  340. 

84.  In  re  Klemp's  Est.,  119  Cal.  41, 
50  Pac.  1062,  63  Am.  St.  Rep.  69,  39 
L.  R.  A.  340. 

85.  Kan. — Voorhees  v.  Patterson,  20 
Kan.  555.  Ohio. — Muse  v.  Darrah,  2 
Ohio  Dec.  604.  Okla.— Nelson  r.  Fight- 
master,  4  Okla.  38,  44  Pac.  213.  Tex. 
Henry  r.  McLean,  1  White  &  W.  Civ. 
Cas.,  §1079. 

86.  Estate  of  Sladc,  122  Cal.  434,  55 
Pac.  158. 

87.  Smith  r.  McBryde  (Tex.  Civ. 
App.),  173  S.  W.  234. 

88.  Spence  r.  Smith,  121  Cal.  536, 
"o  Pac.  653,  933,  66  Am.  St.  Bep.  62; 


In  re  Klemp's  Est.,  119  Cal.  41,  50  Pac. 
1062,  63  Am.  St.  Rep.  69,  39  L.  E.  A. 
340,  a  combined  harvester. 

89.  In  re  McManus,  87  Cal.  292,  25 
Pac.  413,  22  Am.  St.  Rep.  250,  10  L.  R. 
A.  567;  In  re  Estate  of  Baldwin,  71  Cal. 
74,  12  Pac.  44;  Nelson  r.  Fightmaster, 
4  Okla.  38,  44  Pac.  213. 

[a]  A  threshing  outfit  consisting  of 
a  threshing  engine,  water  tanks,  thresh- 
er, derrick,  forks,  seed  cleaner,  feeding 
machine,  feeding  rack  and  cook  house 
owned  by  a  farmer  and  used  to  a  lim- 
ited extent  on  his  own  land  but  prin- 
cipally used  in  work  for  others  is  not 
such  a  necessary  farming  implement  as 
to  be  entitled  to  exemption.  In  re 
Estate  of  Baldwin,  71  Cal.  74,  12  Pac. 
44.  To  the  same  effect,  Meyer  i'.  Meyer, 
23  Iowa  359,  92  Am.  Dec.  432. 

[b]  A  well  boring  apparatus  and 
derrick  used  for  hire  and  only  oi-casion- 
ally  used  on  the  debtor's  farm  is  not 
exempt  as  "an  implement  of  hus- 
bandry." Nelson  r.  Fightmaster,  4 
Okla.  "38,  44  Pac.  213. 

90.  Humphrey  r.  Taylor,  45  Wis. 
251,  30  Am.  Rep.  738. 

fa]  A  statute  which  enumerates 
various  specific  articles  and  then  ex- 
empts other  farming  utensils  to  a  cer- 
tain amount  means  that  the  limitation 
of  value  applies  only  to  the  other  farm- 
ing utensils.  Donmyer  r.  Donmyer,  43 
Kan.  444.  23  Pac.  "627;  Humphrev  v. 
Tavlor,  45   Wis.  251,  30  Am.   Rep.  "738. 

91.  Spence  v.  Smith,  121  Cal.  536, 
53  Pac.  653,  933,  66  Am.  St.  Rep.  62; 
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the  cultivation  of  his  land  are  exempt  irrespective  of  whether  he  would 
need  them  for  cultivating  a  smaller  tract.^^ 

(3.)  Farming  Utensils  as  Tools. —  "Tools  of  occupation"  as  used  in 
exemption  statutes  include  many  implements  of  husbandry  ;^^  and  a 
statute  exeinptinir  working  tools  of  a  householder  applies  to  tools  of 
farmers.^*  A  statute  exempting  tools  necessary  for  upholding  life 
will  include  simple  tools  to  be  used  by  hand  but  not  implements  drawn 
by  animals.^^  But  the  pursuit  of  agriculture  is  not  embraced  within 
the  term  '' trade. ''"^^  And  it  has  been  held  a  farmer  is  not  embraced 
in  a  statute  exempting  tools  and  implements  of  a  mechanic,  miner  or 
other  i)erson.^^ 

(X.)  Means  of  Reproduction. —  Some  statutes  exempt  to  a  farmer 
property   for  reproduction.^^     Such  a  statute  applies  to    seeds    for 


Estate  of  Klemp,  119  Cal.  41,  50  Pac. 
1062,  63  Am.  St.  Eep.  69,  39  L.  E.  A. 
340. 

92.  Spence  r.  Smith,  121  Cal.  536, 
53   Pac   653,   933,   66   Am.   St.   Eep.   62. 

93.  Me. — Martin  v.  Buswell,  108 
Me.  263,  80  Atl.  828.  Mass.— See  Pierce 
V.  Gray,  7  Gray  67;  Dailey  v.  May,  5 
Mass.  313.  N.  H.— Wilkinson  v.  Alley, 
45  N.  H.  551.  Can.— Davidson  v.  Eey- 
nolds,  16  U.  C.  C.  P.  140. 

[a]  Contra. — Pierce  v.  Gray,  7  Gray 
(Mass.)  67,  quotes  Dailey  v.  May,  5 
Mass.  313,  to  the  effect  that  "Tools 
of  a  man's  trade  or  occupation  does 
not  include  the  implements  of  hus- 
bandry, used  by  the  husbandman  in 
tilling  his  farm;  for  in  no  correct  sense 
can  oxen  or  horses  be  considered  as 
husbandry  tools;  and  it  would  be  pre- 
posterous to  admit  that  the  legislature 
would  extend  this  protection  to  the 
cart  and  plough  and  their  gear,  and 
leave  the  cattle,  without  which  they 
would  be  of  no  use,  to  be  seized  upon 
execution,"  and  adds  that  the  reason- 
ing is  certainly  sound;  but  it  does  not 
apply  to  tools  used  by  the  hand  and 
foot  of  the  laborer,  of  simple  construc- 
tion and   of  moderate  expense. 

fb]  Implements  Beyond  Those  Nec- 
essary for  Living. — This  statute  will 
cover  a  hoe,  a  rake,  a  scythe  and  other 
articles  of  husbandry,  essential  to  the 
operation  of  a  farm  to  the  extent  of 
enabling  the  husbandman  to  earn  a  liv- 
ing for  himself  and  family,  but  it  does 
not  include  implements  or  machinery 
by  which  he  may  cultivate  the  soil 
beyond  the  necessities  of  himself  and 
family  to  the  extent  of  a  profit.  Mar- 
tin V.  Buswell,  108  Me.  263,  80  Atl. 
828. 
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[c]  A  potato  planter,  sprayer  or 
digger  mounted  on  wheels  and  drawn  by 
animals  is  not  exempt  as  a  "tool 
necessary  for  the  debtor's  trade  or  oe- 
cu]>ation."  Martin  v.  Buswell,  108 
Me.  263,  80  Atl.  828. 

94.  In  re  French,  231  Fed.  255,  con- 
struing the  New  York  code. 

[a]  The  term  householder  applies 
to  an  unmarried  man,  living  on  a  farm, 
having  a  hired  woman  to  keep  house 
for  him,  and  owning  most  of  the  house- 
hold goods.  In  re  French,  231  Fed. 
255. 

[b]  A  large  threshing  machine  re- 
quiring a  number  of  horses  for  power 
and  a  number  of  men  to  operate  it  is 
not  exempt  as  a  working  tool.  Ford 
V.  Johnson,  34  Barb.    (N.  Y.)   364. 

95.  Garrett  v.  Patchin,  29  Vt.  248, 
70  Am.  Dec.  414. 

[a]  A  grindstone  is  exempt.  White 
V.   Capron,  52   Vt.   634. 

[b]  One  who  carries  on  farming  to 
any  extent  may  claim  as  exempt  sim- 
ple farming  tools.  One  whose  principal 
occupation  is  shoemaking  but  who  lives 
rather  isolated  and  does  his  own  mend- 
ing of  sleds,  or  yokes,  etc.,  may  hold 
as  exempt  simple  farming  tools.  Gar- 
rett V.  Patchin,  29  Vt.  248,  70  Am. 
Dec.  414. 

96.  Betz  V.  Maier,  12  Tex.  Civ.  App. 
219,  33  S.  W.  710.  See  Kirksey  v. 
Eowe,  114  Ga.  893,  40  S.  E.  990,  88 
Am.  St.  Eep.  65. 

97.  Bevitt  V.  Crandall,  19  Wis.  581. 
But  see  Watson  v.  Lederer,  11  Colo. 
577,  19  Pac.  602,  7  Am.  St.  Eep.  263, 
1  L.  E.  A.  854. 

98.  See  the  statutes  generally. 
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crop?,""  as  woll  as  animals  which  are  used  for  broodinrr  pnrposos.^ 
(XI.)  Work  Animals.- — (A.)  Horses.  —  (].)  In  General.  —  In  nearly  all 
states  the  statutes  exempt  one  or  more  horses  to  the  class  of  per- 
sons who  earn  their  livelihood  hy  the  use  of  horses.^  But  a  horse  or 
horses  cannot  be  held  exempt  under  a  statute  exempting  tools  or  im- 
plements of  a  trade  or  profession.^  The  word  "horse"  as  used  in 
exemption  statutes  includes  a  mare,''  stallion,^  colt,''  mule/  or  ass.^ 
(2.)   Colt.  —  A  colt  is  included   in  the  exemption  of  a  horse,"  and 


99.  Hutchinson  v.  Whitmore,  90 
Mich.  255,  51  N.  W.  451,  30  Am.  St. 
Rep.  431. 

[a]  Seed  wheat  teing  necessary  to 
the  business  of  a  wheat  farmer  is  mate- 
rial which,  within  the  statutory  limit 
of  value,  is  exempt.  Stilson  v.  Gibbs, 
4fi  Mich.  215,  9  N.  W.  254. 

[b]  Ovmer  Renting  on  Shares. — Seed 
wheat  may  ho  claimed  as  exempt  by 
cue  owning  a  farm  even  though  he 
does  not  operate  it  himself  but  rents 
it  on  shares;  and  how  much  is  "neces- 
sary" under  the  statute  is  a  question 
for  the  iurv.  Matteson  r.  Munroe,  80 
Minn.  340,  83  N.  W.  153. 

1.  Byous  r.  Mount,  89  Tcnn.  361,  17 
S.  W.  1037,  barrows  and  spayed  sows 
rot  exempt  under  statute  exempting 
"stock  hogs." 

2.  See  generally  the  statutes,  and 
the  following:  Ala. — Cook  v.  Baine,  37 
Ala.  350.  Ga. — Kirksey  v.  Eowe,  114 
Ga.  893,  40  S.  E.  990,  88  Am.  St.  Rep. 
65;  Moultrie  v.  Elrod,  23  Ga.  393. 
Ohio. — Burgess  v.  Everett,  9  Ohio  St. 
425.  Pa.— Mardis  v.  Clarke,  19  Pa. 
386.  Tex.— Dearborn  r.  Phillips,  21 
Tex.  449.  Wash.— Mikkloson  r.  Parker, 
3  Wash.  Ter.  527,  19  Pac.  31.  Eng. 
Hutchins  r.  Chambers,  1  Burr.  579,  97 
I']ng.   Reprint   458. 

[a]  Under  the  common  law  the  land- 
lord could  distrain  "beasts  of  the 
plow"  when  no  other  sufficient  distress 
was  on  the  premises  except  growing 
crops.  Piggott  V.  Birtles,  1  Mees.  & 
W.   (Eng.)    441. 

[b]  Animals  of  Mechanic  or  Other 
Person. — Where  a  statute  exempts  the 
tools  and  working  animals  of  a  me- 
chanic, miner  or  other  person  used  in 
carrying  on  his  business,  an  assayer  is 
within  the  statute  and  may  claim  as 
exempt  a  horse,  harness  and  wagon. 
Watson  r.  Lederer,  11  Colo.  577,  19  Pac. 
602,  7  Am.  St.  Rep.  263,  1  L.  R.  A. 
854. 

[c]  Work  Cattle. — Horses  cannot  be 


claimed  as  exempt  under  a  statute  ex- 
empting "work  cattle."  Kennedy  r. 
Hills,  233  Fed.  666,  147  C.  C.  A.  474. 

3.  Ark. — Wallace  v.  Collins,  5  Ark. 
41,  39  Am.  Dec.  359.  Conn. — Enscoe 
V.  Dunn,  44  Conn.  93,  26  Am.  Rep.  430. 
La. — Hanna  r.  Bry,  5  La.  Ann.  651,  52 
Am.  Dec.  606.  Ohio.— Koontz  v.  Bate- 
man,  2  Ohio  Dec.  (Reprint)  299.  Tex. 
Tucker  r.  Napier,  1  White  &  W.  Civ. 
Cas.,  §670.  Can. — Davidson  v.  Rev- 
nolds,  16   U.  C.  C.  P.  140. 

[a]  A  horse  used  by  a  tanner  is  not 
an  imj)lement  of  trade,  exempt  from 
execution.  Wallace  r.  Collins,  5  Ark. 
41,   39  Am.   Dec.   :i59. 

[b]  But  under  a  statute  exempting 
things  to  enable  a  debtor  to  carry  on 
his  business,  a  horse  and  wagon  may 
be  claimed.  Ken  von  r.  Baker,  16  ilich. 
373,  97  Am.  Dec."  158;  Wvkoff  v.  Wvllis, 
8  Mich.  48. 

fc]  And  a  statute  exempting  "chat- 
tels" used  in  a  debtor's  occupation 
will  include  animals.  Davidson  v.  Rey- 
nolds, 16  U.  C.  C.  P.  140. 

4.  White  r.  Wilson,  106  Mo.  App. 
406,  80  S.  W.  692;  Munson  r.  Gashorn, 
1  Ohio  Dec.    (Reprint)   404. 

5.  As  to  exemption  of  stallions,  see 
infra,  11,  B,   5.  a,    (XI),   (A),    (3). 

6.  Exemption  of  a  colt,  see  infra, 
II.  B,  5,  a,   (XI),   (A),   (2). 

7.  La.— Tolbert  v.  Freeman,  130  La. 
47,  57  So.  580;  McElveen  r.  Goings, 
116  La.  977,  41  So.  229,  114  Am.  St. 
Rep.  574.  Neb. — State  v.  Cunningham, 
6  Neb.  90.  Tex.— Allison  v.  Brookshire, 
38  Tex.  199;  Hawks  v.  Lougbotham 
(Tex.  Civ.  App.),  ISS  S.  W.  734;  Betz 
r.  Maier,  12  Tex.  Civ.  App.  219,  33 
S.  W.  710. 

8.  Richardson  r.  Duncan,  2  Heisk. 
(Tenn.)  220;  Robinson  r.  Robertson,  2 
Wills.  Civ.  Cas.   (Tex.),   §253. 

9.  Kennedy  v.  Bradbury,  55  Me. 
107,  92  Am.  Dec.  572;  Bowzev  r.  New- 
begin,  48  Me.  410;  Hall  r.  Miller,  21 
Tex.  Civ.  App.  336,  51  S.  W.  36. 
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also,  it  has  been  held,  in  an  exemption  of  a  work  horse  or  beast.^° 
But'  under  a  statute  exempting  a  horse  by  the  use  of  which  a  debtor 
habitually  earns  his  living,  he  cannot  claim  a  colt  which  he  does  not 
so  use.^' 

(3)    StnlUon. "Where  the  exemption  of  a  horse  is  not  limited  by 

the  use  to  which  he  is  put,  a  stallion  is  included.^^  But  where  the 
exemption  is  qualified  by  the  purpose  for  which  the  horse  is  used, 
whether  a  stallion  falls  within  the  exemption  depends  upon  how  he 

is  used.^^ 

(4.)  Eorse  hy  Whkli  Debtor  Eabitually  Earns  Eis  Living.  —  Many  statutes 
exe'i'pt  a  certain  number  of  horses  by  the  use  of  which  certain  named 
debtors  and  other  laborers  habitually  earn  their  livings.^*     It  is  im- 


[a]  A  colt  ten  months  old  is  a  horse 
within  the  meaning  of  the  statute  and 
upon  the  levy  of  two  mares  which  were 
mortgaged  the  debtor  could  claim  his 
exemption  in  the  colt.  Hall  v.  Miller, 
21  Tex.  Civ.  App.  336,  51  S.  W.  36. 

[b]  But  in  a  case  where  the  debtor 
had  two  other  horses  which  he  used 
and  it  was  not  shown  that  the  colt  in 
question  was  intended  to  be  used  in  a 
team,  it  was  held  that  the  colt  was 
not  exempt.  Hogan  v.  Neumeister,  117 
Mich.  498,  76  N.  W.  65. 

10.  "Winfrey  v.  Zimmerman,  8  Bush 
(Ky.)  587;  McClanahan  v.  McGill,  1 
Ky.  Op.  178.  Contra,  Durke  v.  Crane, 
112  La.  156,  36  So.  306. 

[a]  A  mare  and  a  colt  are  exempt 
from  execution  under  a  statute  exempt- 
ing two  work  horses.  By  the  term 
"work  beast"  or  "work  horse"  the 
legislature  meant  an  animal  of  the 
horse  kind  which  could  be  rendered  fit 
for  work  or  service  as  well  as  one  of 
mature  age  and  in  actual  use.  Wilfrey 
V.   Zimmerman,   8   Bush    (Ky.)    587. 

[b]  A  nineteen  months  old  colt  is 
exempt  under  a  statute  exempting 
"two  work  beasts."  McClanahan  v. 
McGill,  1   Ky.  Op.  178. 

fe]  Wild  Colt  Not  Exempt.— But 
under  a  statute  exempting  work  horses, 
a  two  year  old  colt,  unbroken,  and 
running  wild  on  the  prairie  was  held 
not  exempt.  Durke  v.  Crane,  112  La. 
156,   36   Ro.   306. 

fdl  Where  (1)  the  statute  exempts 
"two  horses  kept  and  used  for  team 
work"  a  colt  too  young  for  team  work 
is  not  exempt.  Sullivan  v.  Davis,  50 
Vt.  648.  (2)  Nor  is  a  colt  which  is 
not  shown  to  have  been  kept  and  used 
for  team  work  or  which  the  plaintiff 
is  not  shown  to   intend  to  use  it  for 

Vol.  XVI 


such  work.  Connell  v.  Fisk,  54  Vt. 
381.  (3)  But  a  colt  kept  and  used  for 
team  work  is  exempt.  Eowell  v.  Pow- 
ell, 53  Vt.  302.  (4)  A  colt  obtained 
by  exchanging  therefor  a  horse  that 
was  exempt  is  not  exempt.  Conuell  V. 
Fisk,  54  Vt.  381. 

11.  Murphy  v.  Harris,  77  Cal.  194, 
19  Pac.  377. 

12.  Young  V.  Bell,  1  Kan.  App.  265, 
40  Pac.  675. 

13.  See  the  statutes. 

[a]  Where  (1)  horses  suitable  for 
farming  purposes  are  exempt  a  stallion 
used  for  -vyork  as  well  as  breeding  pur- 
poses is  exempt.  Ala. — Allmafi  v. 
Gann,  29  Ala.  240.  Cal.— McCue  v. 
Tunstead,  65  Cal.  506,  4  Pac.  510. 
Tenn. — Tipton  v.  Pickens,  1  Swan  25. 
But  (2)  one  used  for  breeding  purposes 
only  is  not.  Robert  v.  Adams,  38 
Cal".  383,  99  Am.  Dec.  413;  Kreig  V. 
I'ellows,  21  Nev.  307,  30  Pac.  994. 

[b]  Used  To  Earn  Living. — See  fol- 
lowing section. 

14.  U.  S. — In  re  Hindman,  104  Fed. 
331,  43  C.  C.  A.  558.  Cal.— Code  Civ. 
Proc,  §690,  subd.  6;  Forsyth  V.  Bower, 
54  Cal.  639  (hackman).  la.— Code, 
1897,  §4008;  Corp  v.  Griswold,  27  Iowa 
379. 

[a]  "Necessary."— Under  Lord's 
Oregon  Laws,  §227,  as  amended  by 
Laws  of  1915,  p.  27,  making  exempt  a 
team,  vehicle,  harness,  etc.,  necessary 
to  enable  any  person  to  carry  on  the 
trade,  occupation  or  profession  by 
which  he  habitually  earns  his  living, 
the  term  "necessary"  signifies  "rea- 
sonably necessary,"  or  "convenient," 
or  "suitable,'  and  does  not  mean  "in- 
dispensable" or  "absolutely  neces- 
sary."    Childers  v.  Brown   (Ore.),  158 

Pac.  166. 
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peratively  roquircrl  that  the  del)tor  ha])itually  oarn  his  livinp;  hy  the 
ase  of  the  horse,''"'  but  it  is  not  required  that  the  liorses  be  tlie  debtor's 
only  means  of  earning  a  living.^''  It  is  not  necessary  that  the  horse 
should  be  in  actual  use  at  the  time  of  seizure."  And  where  a  debtor 
intends  to  earn  a  living  by  using  horses,  the  fact  that  he  has  not 
had  an  opportunity  of  using  them  does  not  deprive  him  of  his  right 
Ic  exemption.***  It  is  not  necessary  that  the  horses  exempted  be  used 
or  driven  together.^^ 

(5.)    Team,  Span  or  Pair.^'^  — Under  a  statute   exempting  a  "team," 
a  debtor  mav  claim  his  exemption  in  one  horse,^!  even  though  the  horse 


[b]  That  the  debtor  has  been  en- 
gaged but  a  day  or  two  and  had  not 
completed  arrangements  for  the  future, 
does  not  deprive  him  of  the  rights  of 
a  laborer  under  the  statute.  Baker  v. 
Hayzlett,  53   Iowa   18,  3   N.  W.   796. 

[c]  A  stallion  owned  by  a  debtor 
whose  only  occupation  is  breeding 
inares  is  exempt  under  a  statute  ex- 
empting a  horse  by  the  use  of  which 
a  laborer  habitually  earns  his  living. 
Krebs  r.  Nicholson,  118  Iowa  134,  91 
N.  W.  923,  96  Am.  St.  Rep.  370.  See 
Smith  V.  Dayton,  94  Iowa  102,  62  N, 
W.  650,  holding  the  stallion  involved 
was  not  the  team  by  which  the  debtor 
as  farmer  habitually  earned  his  living. 

15.  In  re  Parker,  5  Sawy.  58,  18 
Fed.  Cas.  No.  10,724;  Murphy  r.  Har- 
ris, 77  Cal.  194,  19  Pac.  377;  Dove  r. 
Nunan,  62  Cal.  399;  Brusie  v.  Griffith, 
34  Cal.  302;  Calhoun  r.  Knight,  10  Cal. 
393.  See  also  Stanton  v.  French,  91 
Cal.  274,  27  Pac.  657,  25  Am.  St.  Rep. 
174. 

fa]  A  team  used  by  a  warehouseman 
in  hauling  wheat  to  and  from  his  ware- 
house is  not  exempt  as  the  business 
of  such  a  person  consists  in  receiving 
and  storing  wheat  and  not  in  teaming. 
In  re  Parker,  5  Sawy.  58,  18  Fed.  Cas. 
No.  10,724. 

[b]  Use  a  Question  for  the  Jury. 
The  question  whether  the  debtor  "hab- 
itually" earns  his  living  by  peddling 
is  a  question  for  the  jury.  Stanton  r. 
French,  91  Cal.  274,  27  Pac.  657,  25 
Am.   St.   Rep.   174. 

16.  U.  S.— 7?i  re  Hindman,  104  Fed. 
331,  43  C.  C.  A.  558.  Cal.— Stanton  r. 
French,  91  Cal.  274,  27  Pac.  657,  25 
Am.  St.  Rep.  174.  la. — Consolidated 
Tank  Line  Co.  v.  Hunt,  83  Iowa  6,  48 
N.  W.  1057,  32  Am.  St.  Rep.  285,  12 
L.  R.  A.  476. 

[a]  A  retailer  of  oils  who  uses  a 
team  of  horses  and  a  tank  wagon  in 


making  his  sales  may  claim  them  as 
exempt,  though  the  team  is  sometimes 
driven  by  his  minor  son,  and  notwith- 
standing the  fact  that  some  part  of 
his  sales  are  made  from  his  storehouse. 
Consolidated  Tank  Line  Co.  v.  Hunt, 
83  Iowa  6,  48  N.  W.  1057,  32  Am. 
St.  Rep.  285,  12  L.  R.  A.  476. 

[b]  Where  Used  for  Odd  Jobs  Also. 
Where  a  man  used  his  team  in  ped- 
dling the  bread  from  his  bakery  and 
at  divers  times  did  odd  jobs  or  let  his 
team  out  for  hire,  the  court  held  that 
the  team  was  exempt  as  "belonging 
to  a  peddler."  Stanton  v.  French,  91 
Cal.  274,  27  Pac.  657,  25  Am.  St.  Rep. 
174. 

17.  Forsyth    v.    Bower,    54    Cal.    639 
[a]     Horses  of  a  hackman  turned  out 

to  pasture  while  the  hack  is  in  a  paint 
si; op  are  exempt.  Forsyth  v.  Bower,  54 
Cal.  639. 

18.  Bevan   r.   Havden,  13   Iowa  122. 

19.  Corp    V.   Griswold,   27   Iowa   379. 

20.  Harness  as  included  in  "team," 
see  infra,  II,  B,  5,  a,  (XII). 

Wagons  as  included  in  "team,"  see 
infra,   IT,  B,   5,  a,    (XIII),    (B). 

21.  Knapp  r.  O'Neill,  46  Hun  317, 
12  N.  Y.  St.  349;  Brown  r.  Davis,  9 
Hun  (N.  Y.)  43;  Cogsdill  v.  Brown,  5 
Hun  (N.  Y.)  341;  Smith  r.  Slade,  57 
Barb.  (N.  Y.)  637;  Dains  v.  Prosser, 
32  Barb.  (N.  Y.)  290;  Hovt  r.  Van 
Alstvne,  15  Barb.  (N.  Y.)  568;  East- 
man r.  Caswell,  8  How.  Pr.  (N.  Y.) 
75;  Wheeler  r.  Cropsey,  5  How.  Pr. 
(N.  Y.)  288;  Harthouse  r.  Rikers,  1 
Duer  (N.  Y.)  606;  Quackcnbush  v. 
Danks,  1  Denio  (N.  Y.)  128;  Wood- 
ward V.  Murrav,  18  Johns.  (N.  Y.) 
400. 

[a]  A  team  may  consist  of  one  or 
any  number  of  animals  if  their  aggre- 
gate value  does  not  exceed  the  statu- 
torv  limitation.  Wilcox  v.  Hawlev,  31 
N.'Y.  648. 
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is  not  V\-orked  in  harness  or  to  a  vehicle.--  It  wonld  seem,  however, 
that  the  term  ''span  of  horses"  contemplates  animals  which  may  be 
worked  top-ether,-^  but  where  the  wording  of  the  statute  is  a  "pair 
of  horses"  the  debtor  may  hold  any  two  horses  which  he  may  select.-* 
(6.)  As  Dependent  on  Debtor's  Occiipafion.  —  Some  statutes  exempt  a 
horse  to  a  del)tor  regardless  of  his  occupation  r^  others  only  to  delators 
pursuing  particular  occupations,-"  as  for  example,  teamsters,  peddlers 
and  otlier  laborers  habitually  earning  their  livings^^  by  the  use  of 


[b]  Debtor  owning  one  horse  and 
hiring  another  to  work  with  it  may 
claim  his  horse  as  exempt  as  being 
his  interest  in  a  team.  Lockwood  v. 
Youuglove,  27  Barb.   (N.  Y.)   505. 

22.  Koland  v.  Wickham,  9  Ala.  169, 
44  Am.  Dec.  435. 

[a]  The  horse  might  be  trained  to 
carry  burdens  or  to  supply  motive  pow- 
er for  Miaehinery  without  the  use  of 
carriage,  harness  or  other  parapher- 
nalia. Finnin  v.  Malloy,  1  Jones  &  S. 
(N.  Y.)    382. 

23.  Ames  v.  Martin,  6  Wis.  361,  70 
Am.  Dee.  468,  mare,  and  her  four 
months   old   colt. 

[a]  A  span  of  horses  owned  by  two 
persons  in  partnership  as  partnership 
property  are  exempt  from  execution 
against  both  partners  in  like  manner 
as  though  owned  by  one  of  them  sep- 
aratelv.  Gilman  r.  Williams,  7  Wis. 
329,  76  Am.  Dec.  219. 

24.  Conwav  v.  Eoberts,  38  Neb.  456, 
56  N.  W.  980. 

25.  See  generally  the  statutes,  and 
Wilhite  V.  Williams,  41  Kan.  288,  21 
Pac.  256,  13  Am.  St.  Eep.  281;  Young 
V.  Bell,  1  Kan.  App.  265,  40  Pac.  675. 

26.  See  the  statutes. 

[a]  A  person  is  "actually  engaged  in 
agriculture"  when  he  derives  the  sup- 
port of  himself  and  family  in  whole 
or  in  part,  from  the  tillage  and  culti- 
vation of  fields.  He  must  cultivate 
something  more  than  a  garden,  though 
it  may  be  much  less  than  a  farm.  If 
this  condition  be  fulfilled,  the  uniting 
of  any  other  business  not  inconsistent 
with  the  pursuit  of  agriculture,  does 
not  take  away  the  protection  of  the 
statute.  The  statutory  protection  cov- 
ers the  agriculturist's  property  in  the 
winter  when  he  is  obliged  to  suspend 
his  labors  in  the  field,  as  effectually 
as  in  the  summer  while  actually  en- 
gaged in  rearing  and  harvesting  crops. 
As  a  tenant  his  rights  remain  while 
his    lease    lasts    and   a    declaration    of 
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intention  to  move  elsewhere  does  not 
take  away  from  him  the  character  of 
agriculturist.  Springer  V.  Lewis,  22 
Pa.  191. 

27.     See  the  statutes. 

[a]  A  teamster  within  the  statute 
is  one  who  is  engaged  ^^^th  his  own  team 
or  teams  in  the  business  of  teaming — that 
is  to  say,  in  the  business  of  hauling 
freight  for  other  parties  for  a  con- 
sideration, by  which  he  habitually  sup- 
ports himself  and  family.  While  ho 
need  not,  perhaps,  drive  his  team  in 
X'erson,  yet  he  must  be  personally  en- 
gaged in  the  business  of  teaming 
habitually,  and  for  the  purpose  of  mak- 
ing a  living  by  that  business.  A  car- 
penter or  other  mechanic  who  carries 
on  the  business  of  teaming  by  employ- 
ing others  is  not  within  the  statute. 
Brusie  v.  Griflith,  34  Cal.  302;  Edge- 
comb  V.  His  Creditors,  19  Nev.  149,  7 
Pac.  533. 

[b]  When  a  clerk  in  a  store  owned 
a  horse  which  was  used  by  his  minor 
son  in  doing  hauling  for  hire  for  the 
benefit  of  the  debtor's  family,  it  was 
held  that  the  horse  was  not  exempt  as 
it  was  not  the  means  habitually  used 
bv  the  defendant  in  earning  his  living. 
Brusie  r.  Grifiith,  34  Gal.  302. 

fc]  By  "other  laborer"  is  meant 
one  who  labors  by  and  with  the  aid  of 
his  team,  and  not  by  the  aid  of  a 
pick  and  shovel.  In  re  Hindman,  104 
Fed.  331,  43  C.  C.  A.  558;  Brusie  v. 
Griflith,   34   Cal.   302. 

[d]  One  engaged  in  the  livery  busi- 
ness is  a  laborer  within  the  statute. 
Lames  v.  Armstrong,  162  Iowa  327,  144 
N.  W.  1 ;  Root  V.  Gay,  64  Iowa  399,  20 
N.  W.  489.  Contra,  T^dgecomb  v.  Hig 
Creditors,   19   Nev.   149,   7   Pac.  533. 

[e]  An  Insurance  agent  using  a 
team  in  pursuit  of  his  business  is  a 
laborer.  Lames  v.  Armstrong,  162  Iowa 
327,  144  N.  W.  1,  49  L.  E.  A.  (N.  S.j 
691. 

[f]  The  owner  of  a  stallion  whose 
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teams.     In  some  states  it  is  required  that  the  de])tor  Ijc  the  head  of 
a  family.-* 

(7.)  As  Dependent  on  Une.  —  Rome  statutes  exempt  a  liorse  regardless 
of  the  use  to  which  the  horse  may  he  put  ;^''  others  restrict  the  exemp- 
tion to  horses  used  for  certain  purposes.'"'  The  exemption  is  some- 
times limited  to  horses  required  for  farming,  teaming,  and  other 
actual  usc,°^  or  horses  kept  and  used  for  team  work.^-  Some  statutes 
expressly  exempt  "work  horses, "^^  or  are  construed  to  he  so  limited.-^* 
Under  others,  the  exemption  covers  only  a  plow  horse, ^^  or  a  farm 
horse.^° 


only  occupation  is  brodling  mares  is  a 
laborer.  Krebs  v.  Nicholson,  118  Iowa 
1.S4,  91  N.  W.  923,  96  Am.  St.  Eep. 
370. 

28.  See  generally  the  statutes,  and 
Wilhite  V.  Williams,  41  Kan.  288,  21 
Pac.  256,  13  Am.  St.  Rep.  288;  Young 
V.  Bell,  1  Kan.  App,  265,  40  Pac. 
675. 

29.  Wilhite  r.  Williams,  41  Kan.  288, 
21  Pac.  256;  Young  v.  Bell,  1  Kan.  App. 
265,  40   Pac.  675. 

30.  White  v.  Wilson,  106  Mo.  App. 
406,  80  S.  W.  692. 

[a]  Need  Not  Be  Indispensable. 
Where  the  statute  exemptdl  i)roperty, 
"to  enable  any  person  to  carry  on  the 
profession,  trade,  occupation  or  busi- 
ness in  which  he  wholly  or  principally 
engages,"  it  was  held  that  a  horse 
was  exempt  if  suitable  for  the  business 
and  actually  used  therein  even  though 
he  would  not  be  absolutely  indispen- 
sable. Kenvon  v.  Baker,  16  Mich.  373, 
97  Am.  Dec."  158. 

Horses  by  which  debtor  habitually 
earns  his  living,  see  supra,  II,  B,  5,  a, 
(XI),   (A),  (4). 

31.  George  r.  Fellows,  59  N.  H.  206; 
Kice  r.  Wadsworth,  59  N.  H.  100; 
Somers  r.  Emerson,  58  N.  H.  48. 

[a]  Must  Be  Actual  Use  of  Debtor. 
Under  a  statute  oxemjiting  a  horso 
when  required  for  "other  actual  use," 
it  is  not  enough  that  the  horse  may 
have  been  actually  required  for  use  of 
the  debtor's  family.  It  is  the  actual 
use  by  the  debtor  himself  which  brings 
it  within  the  statute.  Somers  v.  Emer- 
son, 58   N.   H.  48. 

[b]  But  the  use  of  a  horse  in  con- 
veying the  debtor's  children  to  school 
and  church  is  evidence  of  "actual 
use"  under  a  statute  exempting  a  horse 
for  farm  or  teaming  purposes  or  "other 
actual  use."  George  v.  Fellows,  59  N. 
H.  206. 


[c]  A  traveling  man  selling  goods 
by  sample  and  using  his  horse  while 
so  engaged  in  driving  from  town  to 
town,  may  claim  exemption  on  his 
horse.  Towne  v.  Marshall,  64  N.  H. 
4G0,   13   Atl.   648. 

32.  Webster  v.  Orne,  45  Vt.  40. 

[a]  Exclusive  use  for  team  work  is 
not  required.  Webster  c.  Orne,  45  Vt. 
40. 

33.  Noland  r.  Wickham,  9  Ala.  169, 
44  Am.  Dec.  435. 

fn]  Saddle  Horse  May  Be  Exempt 
as  "Work  Horse." — A  horse  need  not 
be  broken  to  ' '  gear ' '  to  be  exempt  as 
a  work  horse,  but  whether  broken  to 
tiace  or  used  under  the  saddle  he  is 
a  "work  horse."  Noland  r.  Wickham, 
9  Ala.  169,  44  Am.  Dec.  435. 

[h]  The  horse  of  a  merchant  is  ex- 
empt as  a  "working  animal"  unless 
it  appears  that  the  horse  is  kept  for 
jleasure  onlv.  In  re  Peabodv,  19  Fed. 
Cas.  No.  10,866. 

34.  Robert  f.  Adams,  38  Cal.  383,  99 
Am.  Dec.  413;  Burgess  v.  Everett,  9 
Ohio   St.   425. 

[a]  The  California  statute  exempts 
"the  farming  utensils  and  implements 
of  husbandry  of  the  judgment  debtor; 
also,  two  oxen,  or  two  horses  or  two 
Tuules  and  their  harness,"  etc.  This 
statute  is  held  to  apply  only  to  oxen, 
horses,  or  mules  suitable  for  and  in- 
tended for  the  ordinary  work  conducted 
on  a  farm.  IMurphv  r.  Harris,  77  Cal. 
194,  19  Pac.  377;  Robert  v.  Adams,  38 
Cal.  383,  99  Am.  Dec.  413. 

35.  Matthews  v.  Redwine,  25  Miss. 
99. 

36.  Kirksev  r.  Rowe,  114  Ga.  893, 
40  S.   E.   990.' 88   Am.   St.  Rep.   65. 

[a]  A  horse  used  in  running  a  dray 
is  exempt  under  a  statute  exempting 
a  "farm  horse"  as  the  word  "farm" 
has    reference    to    the    quality    and    re- 
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A  work  horse  or  team,  to  be  exempt,  however,  must  be  actually  used 
in  the  business  of  the  debtor  ;^^  horses  kept  solely  for  pleasure, ^^  and 
horses  purchased  and  held  for  speculation,^^  do  not  come  within  the 
statute. 

Use  at  Time  of  Levj'.  —  It  is  not  necessary  that  the  horse  should  be 
in  pctual  use  at  the  time  of  levy;  the  exemption  will  continue  although 
the  use  is  temporarily  suspended.*" 

If  a  debtor  abandons  the  business  requiring  the  use  of  the  horse,  his 
exemption  ceases.'*^ 


slricts  the  value  of  the  horse  and  was 
not  inserted  with  a  view  to  prescrib- 
ing the  kind  of  work  in  which  the 
animal  was  to  be  employed.  Kirksey 
V.  Rowe,  114  Ga.  893,  40  S.  E.  990,  88 
Am.  St.  Rep.  65. 

37.  U.  S. — In  re  Parker,  5  Sawy. 
58,  18  Fed.  Cas.  No.  10,724.  lU. 
Washburn  v.  Goodheart,  88  111.  229. 
La.— Dejean  &  Bro.  v.  Lee,  124  La.  239, 
50  So.  25.  Mich. — Boyle  v.  Walsh,  105 
Mich.  237,  63  N.  W.  435.  N.  H. 
Towne  v.  Marshall,  64  N.  H.  460,  13 
Atl.  648.  Vt.— Hickok  v.  Thayer,  49 
Vt.  372. 

38.  U.  S.—In  re  Libby,  103  Fed. 
776.  ni. — Washburn  v.  Goodheart,  88 
111.  229.  Miss. — Savings  Bank  v.  Young, 
87  Miss.  473,  40  So.  9,  112  Am.  St. 
Rep.  454,  3  L.  R.  A.  (N.  S.)  693. 
Ohio. — Burgess  v.  Everett,  9  Ohio  St. 
425. 

[a]  A  race  horse  (1)  kept  and  used 
for  racing  is  not  exempt,  although  he 
was  frequently  used  to  carry  the  debt- 
or's children  to  school.  In  re  Libby, 
103  Fed.  776.  (2)  But  where  a  horse 
had  been  started  in  a  race  and  had 
been  placed  in  the  hands  of  a  trainer 
and  driver  of  fast  horses  for  the  os- 
tensible purpose  of  having  him  trained 
for  racing  and  where  prior  to  the  levy 
the  owner  had  gone  to  the  trainer  to 
bring  him  back  for  use  on  the  farm 
and  was  prevented  from  so  doing  by 
the  sickness  of  the  horse,  it  was  held 
that  he  was  not  a  race  horse  and  was 
exempt.  Anderson  v.  Ege,  44  Minn. 
216,  46  N.  W.  362. 

39.  Boyle  v.  Walsh,  105  Mich.  237, 
63  N.  W.  435. 

[a]  The  mere  fact  that  the  debtor 
offers  a  horse  for  sale  will  not  de- 
prive him  of  the  exemption,  but  if  he 
buys  it  and  holds  it  for  speculation 
rather  than  the  use  for  which  it  was 
exempted,  and  it  is  not  used  for  such 
purpose  it  is  not  exempt.  O'Donnell 
V.  Segar,  25  Mich.  367. 
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40.  Mich. — Tunningly  v.  Butcher,  106 
Mich.  35,  63  N.  W.  994.  Minn.— Berg 
V.  Baldwin,  31  Minn.  541,  18  N.  W. 
821.  Neb.— Conway  v.  Roberts,  38  Neb. 
456,  56  N.  W.  980.  N,  H.— Cutting  v. 
Tappan,  59  N.  H.  562.  N.  Y.— CogsdiU 
r.  Brown,  5  Hun  341.  Vt. — Rowell  v. 
Powell,  53  Vt.  302. 

[a]  Must  Show  Horse  Is  Suitable. 
Where  the  statute  exempts  a  plow  horse 
it  is  sufficient  to  show  that  the  horse 
claimed  is  suitable  for  such  work  and 
that  the  debtor  is  raising  a  crop,  with- 
out showing  actual  use  of  the  horse  in 
the  work.  Matthews  v.  Redwine,  25 
Miss.  99. 

[b]  Where  the  debtor  had  purchased 
a  pair  of  horses  with  the  bona  fide  in- 
tention of  engaging  in  the  business  of 
a  teamster  the  horses  were  held  to  be 
exempt  although  he  had  not  actually 
entered  upon  such  business  because  of 
physical  disability.  Cleveland  v.  An- 
drews, 5  Idaho  65,  46  Pac.  1025,  95  Am. 
St.  Rep.  165. 

[c]  Where  statute  exempts  a  horse 
required  for  actual  use,  a  horse  is  ex- 
empt when  so  required  either  at  the 
time  of  seizure  or  within  a  reasonable 
time  thereafter.  Jaquith  v.  Scott,  63 
N.  H.  5,  56  Am.  Rep.  476. 

[d]  "Kept  and  Used  for  Team 
Work."— Under  a  statute  exempting 
"two  horses  kept  and  used  for  team 
work"  an  actual  user  at  the  time  its 
exemption  is  claimed  is  not  required. 
"Kept  and  used"  signifies  that  the 
animal  must  be  kept  for  team  work 
and  must  be  in  actual  use  or  it  must 
be  kept  with  the  honest  intention  and 
purpose  of  the  owner,  within  a  reason- 
able time  thereafter  to  use  him  for 
team  work,  as  occasion  may  require, 
to  enable  him  with  the  aid  of  the 
animal  to  procure  a  livelihood.  Steele 
r.  Lvford,  59  Vt.  230,  8  Atl.  736; 
Rowell  V.  Powell,  53  Vt.  302. 

41.  Jaquith  v.  Scott,  63  N.  H.  5,  56 
Am.  Eep.  476. 
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Question  of  Fact.  —  It  is  a  question  for  the  jury  whether  the  horse 
is  kept  or  used  for  such  purpose." 

(8.)  As  Dependent  on  Value.  —  Where  the  statute  exempts  a  horse 
generally  without  any  limitation  as  to  value,  the  defendant  may  select 
a  horse  without  regard  to  its  value.^^  But  where  the  statute  limits  the 
value  of  an  exempt  horse,  the  debtor  cannot  claim  as  exempt  a  horse 
of  greater  value  than  the  statutory  limit.'*  A  horse  worth  more  than 
the  statutory  amount  is  not  exempt,  although  it  may  be  the  only  horse 
the  debtor  owns.*^  And  the  debtor  cannot  protect  any  portion  or 
interest  in  such  horse.*"  Under  a  statute  exempting  one  or  two 
horses  not  exceeding  in  value  a  certain  sum,  a  debtor  may  hold  two 
if  the  aggregate  value  does  not  exceed  the  statutory  limit.*' 

(B.)  Oxen. —  "Wliere  the  statute  exempts  one  yoke  of  oxen  it  is  not 
necessary  that  the  oxen  should  be  broken  but  a  yoke  of  unbroken  steers 
are  exempt  as  "oxen,"*^  and  where  the  debtor  is  the  owner  of  a 
single  ox  it  will  be  exempt.*^  Where  the  debtor  has  an  interest  in 
more  than  one  yoke  of  oxen,  he  has  the  right  to  select  wliich  yoke  he 


42.  Allman  r.  Gann,  29  Ala.  240; 
Towne  v.  Marshall,  64  N.  H.  460,  13  \ 
Atl.  648;  Jaquith  v.  Scott,  63  N.  H.  | 
5,  56  Am.  Rep.  476;  Cutting  v.  Tap-  j 
pan,  59  N.  H.  562;  Somers  v.  Emerson,  I 
58  N.  H.  48.  ! 

[al    Whether    a    horse    is    required 
for  the  owner's  actual  use  within  the 
meaning  of  the  statute  is  a  question  of 
fact.      Cutting    v.    Tappan,    59     N.     H. ' 
562.  1 

[b]  Whether  a  suspension  of  busi- 1 
ness  is  permanent  or  temporary,  and 
whether  one  is  about  to  enter  uiion  any 
particular  business  must  necessarily,  in  j 
many  eases,  be  in  a  large  degree  a 
question  of  intention.  Jaquith  v.  Scott, 
63  N.  H.  5,  56  Am.  Rep.  476. 

43.  IMunson  v.  Gashorn,  1  Ohio  Dee. 
(Repilnt)   404. 

44.  Good  V.  Fogg,  61  111.  449,  14  Am. 
Eep.  71;  State  r.  Jungling,  116  Mo. 
162,  22  S.  W.  6S8. 

[a]  Claiming  Horse  Under  Two  Stat- 
utes.— Where  one  statute  exempts  a 
horse  not  exceeding  $100  in  value  and 
another  exempts  personal  property  and 
then  declares  that  $60  of  other  prop- 
erty shall  be  exempt,  a  debtor  who 
has  a  horse  worth  more  than  $100  but 
less  than  $160  and  has  no  other  prop- 
ertv  mav  hold  the  horse  under  both 
statutes.'  Good  v.  Fogg,  61  111.  449,  14 
Am.  Eep.  71. 

45.  Everett  v.  Ilerrin,  46  Me.  357, 
74  Am.  Dec.  455;  Hughes  v.  Farrar,  45 


Me.   72;   McMartin   v.  Hurlburt,  2   Ont. 
App.  (Can.)   146. 

46.  Everett  r.  Herrin,  46  ^Nte.  357, 
74  Am.  Dec.  455. 

[a]  Offer  To  Pay  Excess. — Property 
which  is  indivisible  and  of  greater 
value  than  the  statutory  exemption 
cannot  be  claimed  by  a  judgment  debt- 
or as  being  exempt  even  though  the 
judgment  debtor  offers  to  pay  the  offi- 
cer the  excess  of  value  in  money. 
Waldo  V.  Gray,  14  111.  184. 

47.  Everett  r.  Ilerrin,  46  Me.  357, 
74  Am.  Dec.  455. 

48.  Minn. — Berg  r.  Baldwin,  31 
Minn.  541,  18  N.  W.  821.  N.  Y.— Hart- 
house  r.  Rikers,  1  Duer  60G.  Okla. 
Nelson  v.  Fightmaster,  4  Okla.  38,  44 
Pac.  213.  Vt. — Mundell  r.  Hammond, 
40   Vt.   641. 

[a]  Two  calves  less  than  a  year  old 
are  exempt  under  a  statute  exempting 
one  yoke  of  oxen  or  steers.  Mundell 
r.  Hammond,  40  Vt.  641. 

fb]  A  two  years  old  bull  and  a  steer 
of  the  same  age  are  exempt  which  are 
being  kept  and  intended  by  the  debtor 
to  be  used  as  work  oxen.  Nelson  i". 
Fightmaster,  4  Okla.  38,  44  Pac.  213. 

49.  Kan.— :Mallory  v.  Berry,  16  Kan. 
293.  Me.— Bowzey  '  v.  Newbegin,  48 
Me.  410.  Tenn. — Wolfenbarger  v.  Stan- 
difer,  3  Snecd  659. 

fal  A  bull  used  for  work  is  ex- 
empt under  the  statute  exempting  "one 
pair    of    working    cattle"     where     the 
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will  hold  exempt.^"  But  a  debtor  owning  a  yoke  of  oxen  and  a  yoke 
of  sleeps  cannot  claim  both  under  a  statute  exempting  a  yoke  of  oxen 
or  steers.^ ^ 

(XII.)  Harness.  —  ]\Iany  statutes  specifically  exempt  "the  harness 
and  tackle  for  teams.  "^^  In  the  absence  of  a  specific  exemption,  a 
harness  is  sometimes  held  exempt  as  a  tool  of  occupation,^^  or  im- 
plement of  husbandry,^*  but  it  is  not,  it  has  been  held,  a  common 
tool  of  trade.^^  An  exemption  of  a  "team"  will  include  a  harness r'" 
and  it  has  been  held  that  the  exemption  of  a  horse  includes  not  only 
the  horse  itself  but  such  paraphernalia  as  is  absolutely  essential  to  its 
beneficial  enjoyment.^'^ 

(XIII.)  Vehicles.  —  (A.)  In  General.  —  Many  statutes  specifically  ex- 
empt to  certnin  debtors  a  vehicle  or  wagon.^^  In  the  absence  of  a 
specific  exemption,  the  exemption  of  a  horse  does  not  exempt  a 
wagon.^^  But  a  "team"  is  sometimes  construed  to  include  in  ad- 
dition to  the  horse  itself,^"  the  debtor's  harness,"^  and  buggy  or  wagon. ''^ 

(B.)  Vehicles  as  Tools.  —  In  the  absence  of  statutes  specifically 
exempting  vehicles,  they  have  been  held  exempt  as  tools  or  implements 
of  a  trade  or  profession.^^    Although  not  "tools"  in  the  strict  sense 


debtor  has  no  other  eattle.    Bowzey  v. 
Newbegin,  48  Me.  410. 

50.  Wilkinson  v.  Wait,  44  Vt.  508. 

51.  White   r.   Capron,  52  Vt.   634. 

52.  See  generally  the  statutes,  anrl 
Krebs  v.  Nicholson,  118  Iowa  134,  91 
N.  W.  923,  96  Am.  St.  Rep.  370;  Don- 
mver  v.  Donmyer,  43  Kan.  444,  23  Pac 
627. 

53.  Eiee  v.  Wadsworth,  59  N.  H. 
100,  harness  of  a  teamster. 

[a]  A  harness  (1)  is  a  tool  of  an 
insurance  agent  (Wilhite  V.  Williams, 
41  Kan.  288,  21  Pac.  256,  13  Am.  St. 
Eep.  281.  Contra,  Cotes  v.  McClure, 
27  Tex.  Civ.  App.  459,  66  S.  W.  224), 
(2)  and  of  an  assayer.  Watson  v. 
Lederer,  11  Colo.  577,  19  Pac.  602,  7 
Am.  St.  "Rep.  263,  1  L.  R.  A.  854. 

fb]  "Things  to  enable  a  debtor  to 
carry  on  his  occupation  includes  a  har- 
ness.     Wykoff    V.    Wyllis,    8    Mich.    48. 

54.  Smith  v.  McBryde  (Tex.  Civ. 
App.),  173  S.  W.  234. 

55.  Kirksey  v.  Rowe,  114  Ga.  893, 
40  S.  E.  990,  88  Am.  St.  Rep.  65. 

56.  Van  Burcn  v.  Loper,  29  Barb. 
(N.  Y.)  388;  Harthouse  v.  Rikers,  1 
Duer  (N.  Y.)  606;  Morse  v.  Keyes,  6 
How.  Pr.  (N.  Y.)  18;  Cogsdill  v.  Brown, 
5  Hun   (N.  Y.)   341. 

57.  Anderson  v.  McKay,  30  Tex. 
186;  Dearborn  v.  Phillips,  21  Tex.  440, 
451;  Cobbs  v.  Coleman,  14  Tex.  594; 
Betz  r.  Maier,  12  Tex.  Civ.  App.  219, 
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33  S.  W.  710.    Contra,  Somers  v.  Emer- 
son, 58  N.  H.  48. 

58.  See  generally  the  statutes,  and 
the  following:  la. — Baker  v.  Havzlett, 
53  Iowa  18,  3  N.  W.  796.  Neb.— State 
V.  Cunningham,  6  Neb.  90.  Tex. — Nich- 
ols V.  Claiborne,  39  Tex.  363. 

[a]  The  Texas  statute  exempts  a 
"wagon  "to  every  family."  Cone  v. 
Lewis,  64  Tex.  331,  53  Am,  Rep.  767, 
Nichols  V.   Claiborne,   39   Tex.   363, 

59.  Somers  v.  Emerson,  58  N.  II. 
48;   Carty  v.  Drew,  46  Vt.  346. 

60.  See  supra,  II,  B,  5,  a,  (XI), 
(A),   (5). 

61.  See  supra,  II,  B,  5,  a,  (XII). 

62.  Dains  V.  Prosser,  32  Barb.  (N. 
Y.)  290  {overruling  Morse  v.  Kcyes,  6 
Kow.  Pr.  [N.  Y.]  18);  Van  Buren  v. 
Loper,  29  Barb.  (N.  Y.)  388;  Brown  V. 
Davis,  9  Ilun  (N.  Y.)  43;  Cogsdill  v. 
Brown,  5  Hun  (N.  Y.)  341;  Wolf  V. 
Farlev,  16  N.  Y.  Supp.  168;  Harthouse 
f.  Rikers,  1  Duer  (N.  Y.)  606;  East- 
man V.  Caswell,  8  How.  Pr.  (N.  Y.) 
75. 

63.  Johnson  V.  Lang,  71  N.  H.  251, 
51  Atl.  908,  93  Am.  St.  Rep.  509;  Rico 
V.  Wadsworth,  59  N.  H.  100,  wagon  and 
sled    of   teamster. 

[a]  As  Things  To  Carry  on  Busi- 
ness.— A  vehicle  may  be  exempt  as 
property  to  enable  a  person  to  carry 
on  his  business.  Kenyon  r.  Baker,  16 
Mich.  373,  97  Am,  Dec,  158;  Wykofe 
V.  Wyllis,  8  Mich.  48. 
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of  the  term,  thoy  have  been  exempted  as  tools  because  reas()na])ly 
necessary  for  the  plaintifl'  to  prosecute  his  business."*  "Whether  a 
vehicle  is  a  tool  in  a  particular  case  depends  upon  the  circumstances 
surroundins,'  its  use,*'^  and  if  there  is  any  doubt  whether  it  is  a  tool, 
it  has  been  held  that  the  question  should  be  submitted  to  a  jury  whether 
its  use  as  a  tool  by  the  debtor  in  his  business  is  reasonably  neces- 
sary.°°  A  vehicle  used  for  recreation,  pleasure  or  convenience,'''^  or 
otherwise  than  in  a  de])tor's  profession  or  oecupation,*^^  is  not  exempt 
as  a  tool  of  his  occupation. 

(C.)  Terms  Defined  and  Applied.  —  The  word  "wapron"  in  the  exemp- 
tion statutes  has  usually  been  interpreted  to  mean  a  vehicle  for  the 
transportation  of  goods,*^^  but   in  some   states  the   courts  have  con- 


[b]  Illustrations.— (1)  A  cart  and 
harness  arc  implements  of  husbandry 
(Smith  V.  McBryde  [Tex.  Civ.  App.J, 
173  S.  W.  234),  (2)  and  a  sled  used 
by  a  farmer  in  drawing  wood  (Parsh- 
ley  r.  Green,  58  N.  H.  271),  (3)  a  team, 
wagon  and  sled  of  a  teamster  (Rice 
r.  Wadsworth,  59  N.  H.  100),  (4)  an 
cmnibus  owned  and  used  by  a  hotel 
keeper  (White  v.  Gemeny,  47  Kan.  741, 
28  Pae.  101],  27  Am.  St.  Eep.  320), 
have  been  held  exempt  as  tools  or  im- 
plements of  a  trade  or  occupation. 
(5)  But  a  buggy  of  an  insurance  agent 
is  not  a  tool  or  apparatus  of  his  trade 
or  profession.  Gates  r.  McClure,  27 
Tex.  Civ.  App.  459,  66  S.  W.  224. 
Contra,  Wilhite  r.  Williams,  41  Kan. 
288,  21  Pac.  256,  13  Am.  St.  Eep.  281. 

fcl  A  -wagon  fitted  with  patent 
couplings  and  used  in  the  business  of 
selling  such  couplings  is  not  a  neces- 
sary "tool  or  implement"  within  the 
meaning  of  such  a  statute.  Gibson  v. 
Gibbs,  9  Gray   (Mass.)    62. 

64.  Eichards  r.  Hubbard,  59  N.  H, 
158,  47  Am.  Rep.  188;  Parshley  f. 
Green,  58  N.  H.  271. 

65.  Richards  v.  Hubbard,  59  N.  H. 
158,  47  Am.  Rep.  188. 

[a]  Physician's  Wagon. —  Tf  the 
practice  of  tlie  physician  is  confined 
to  his  office,  or  if  lie  attends  no  cases 
outside  a  hospital,  or  if  he  is  a  physi- 
cian on  shipboard,  •)r  if  he  visits  his 
patients  on  foot,  horseback  or  on  cars 
a  wagon  and  harness  are  not  exempt. 
But  it  is  otlierwise  if  he  cannot  prac- 
tice his  profession  with  reasonable 
success  without  the  wagon  and  harness. 
Richards  v.  Hubbard,  59  N.  H.  158,  47 
Am.   Pop.   188. 

66.  Hall  V.  Nelson^   59   N.   H.   573; 


Richards  v.  Hubbard,  59  N.  H.  15S,  47 
Am.   Rep.   188. 

67.  Richards  v.  Hubbard,  59  K  H. 
158,  47  Am.  Rep.  188;  Parshley  V. 
Green,  58  N.  H.  271. 

68.  Richards  r.  Hubbard,  59  N.  H. 
158,  47   Am.  Rep.  188. 

69.  Quigley  f.  Gorham,  5  Cal.  418, 
63  Am.  Dec.  139. 

fa]  A  buggy  designed  for  carrying 
persons  only  is  not  a  "wagon"  within 
the  meaning  of  the  statute  and  is  not 
exempt  even  though  used  by  an  insur- 
ance agent  in  the  conduct  of  his  busi- 
ness. Gordon  r.  Shields,  7  Kan.  320; 
Dulgar  r.  Hartmeyer,  6  Ohio  Dec.  (Re- 
print;   763. 

[b]  A  peddler's  wagon  is  not  ex- 
empt under  a  statute  exempting  one 
cart  or  truck  wagon.  Smith  v.  Chase, 
71  Me.  164. 

[c]  A  hearse  is  a  "wagon"  within 
the  meaning  of  tlie  statute  of  Wiscon- 
sin. Spikes  V.  Burgess,  65  Wis.  428,  27 
N.  W.  184. 

f  d]  A  hackney  coach  is  not  a  wagon. 
Quiglev  r.  Gorham,  5  Cal.  418,  63  Am. 
Dec.  139. 

fe]  A  road  cart  and  harness  owned 
and  used  by  a  debtor  in  driving  a 
stallion  from  one  stand  to  another  is 
exempt  as  a  "wagon  or  vehicle"  by 
the  use  of  which  the  debtor  habitually 
earns  his  living.  Krebs  c.  Nicholson,^ 
118  Iowa  134,  91  N.  W.  923,  96  Am. 
St.  Rep.  370. 

ff]  "One-Horse  Wagon."— A  half 
interest  in  a  two  horse  wagon  cannot 
be  exempted  under  a  statute  exempting 
a  "one-horse  wagon."  Kirksey  f. 
Rowe,  114  Ga.  893,  40  S.  E.  990,  88 
Am.  St.  Rep.  65. 
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striied  it  to  mean  any  kind  of  a  four  wheeled  vehicle  regardless  of 
what  its  use  might  be.'^° 
A  "cart"  will  include  a  four  wheeled  vehicle  suited  to  husbandry." 
(D.)  Automobiles.  — Under  a  statute  making  a  "carriage  or  buggy" 
exempt,  it  has  been  held  that  an  "automobile"  is  exempt."  So,  too, 
an  automobile  has  been  hold  exempt  under  a  statute  exempting  a  wagon 
or  other  vehicle  by  which  the  debtor  habitually  earns  his  living." 
It  has  been  held,  however,  that  an  automobile  is  not  a  "tool  or  imple- 
ment of  trade.  "^^ 

(E.)  Bicycle.  —  A  bicycle  has  been  held  to  come  within  the  meaning 
of  the  word  "vehicle"  as  used  in  exemption  laws,"  though  it  is  held 
not  to  be  within  the  meaning  of  the  word  " wagon, "^"^  or  "horse,"" 


70.  Kimball  r.  Jones,  41  Minn,  318, 
43  N.  W.  74;  Allen  v.  Coates,  29  Minn. 
46,  11  N.  W.  132,  overruling  Dingman 
r.  Eaymond,  27  Minn.  507,  8  N.  W. 
597;  Eodgers  r.  Terguson,  32  Tex.  533. 

[a]  A  two  seated  upholstered  car- 
riage  for  easy  riding  only  is  a  wagon. 
Kimball  v.  Jones,  41  Minn.  318,  43  N. 
W.  74. 

[b]  A  buggy  is  exempt  as  a  wagon, 
Allen  V.  Coates,  29  Minn.  46,  11  N.  W, 
132,  overruling  Dingman  f.  Eaymond, 
27  Minn.  507,  8  N.  W.  597. 

[e]  A  dray  is  exempt  as  a  wagon. 
Cone  r.  Lewis,  64  Tex.  331,  53  Am. 
Eep.  767. 

71.  Favers  v.  Glass,  22  Ala.  621,  58 
Am.  Dec.  272;  Webb  V.  Brandon,  4 
Heisk.  (Tenn.)   285. 

[a]  A  four  wheeled  vehicle  suited 
to  husbandry  drawn  by  oxen  is  exempt 
under  a  statute  exempting  one  horse 
or  ox  cart,  and  is  protected  from  levy 
and  sale.  Favers  v.  Glass,  22  Ala.  621, 
58  Am.  Dec.  272. 

[b]  All  ox  wagon  was  held  to  be 
exempt  under  a  statute  exempting  "an 
ox  cart."  Webb  v.  Brandon,  4  Heisk. 
(Tenn.)   285. 

72.  U.  S.— Patten  v.  Sturgeon,  214 
Fed.  C5,  130  C.  C.  A.  505.  N.  J.— Dio- 
cese of  Trenton  v.  Toman,  74  N.  J.  Eq. 
702,  70  Atl.  606.  Tex.— Hammond  v. 
Pickett  (Tex.  Civ.  App.),  158  S.  W. 
174,  holding  "automobile"  to  be  a 
"carriage,"  though  not  holding  it  ex- 
empt in  this  particular  case  because 
claimant  was  not  head  of  family; 
Peevehouse  v.  Smith  (Tex.  Civ.  App.), 
152  S.  W.  1196;  Parker  v.  Sweet,  60 
Tex.  Civ.  App.  10,  127  S.  W.  881. 

See  also  Doherty  v.  Ayer,  197  Mass. 
241,  83  N.  E.  677,  125  Am.  St.  Bep. 
355,  14  L.  E.  A.  (N.  S.)  816. 
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[a]  As  a  Wagon. — An  automobile  is 
not  exempt  under  a  statute  exempting 
two  horses,  or  two  mules,  one  wagon, 
etc.  Prater  v.  Eiechman,  135  Tenn. 
485,  187  S.  W.  305. 

73.  Lames  v.  Armstrong,  162  Iowa 
327,  144  N.  W.  1,  49  L.  E.  A.  (N.  S.) 
691.  See  also  Wickham  v.  Traders 
State  Bank,  95  Kan.  657,  149  Pac.  433, 
holding  an  automobile  exempt  as  neces- 
sary implement  for  the  purpose  of  car- 
rying on  business. 

[a]  Contra,  hi  re  Wilder,  221  Fed. 
476,  holding  that  a  "taxicab"  is  not 
a  "hack"  or  "coupe"  within  the 
meaning  of  a  statute  which  exempts, 
among  other  things  "one  hack,  one 
coupe  or  carriage  for  one  or  two  horses, 
by  the  use  of  which  the  owner  habitual- 
Ij'  earns  his  living." 

[b]  "That  an  automobile  Is  a  ve- 
hicle there  can  be  no  doubt,  and  that 
the  motor  power  is  gasoline  instead  of 
a  horse  or  horses,  is  not  material  un- 
der the  exemption  law."  Lames  v. 
Armstrong,  162  Iowa  327,  144  N.  W. 
1,  49  L.  E.  A.  (N.  S.)  691. 

74.  Eastman  Mfg.  Co.  v.  Thomas,  82 
S.  C.  509,  64  S.  E.  401. 

75.  Eoberts  v.  Parker,  117  Iowa  389, 
90  N.  W.  744,  94  Am.  St.  Eep.  316. 
57  L.  E.  A.  764. 

[a]  A  bicycle  owned  by  a  painter 
and  paper  hanger  and  bill  poster  used 
by  him  in  his  business  was  held  to  be 
exempt  though  such  vehicles  were  not 
known  when  the  statute  was  passed. 
Boberts  v.  Parker,  117  Iowa  389,  90 
N.  W.  744,  94  Am.  St.  Eep.  316,  57 
L.  E.  A.  764. 

76.  Shadewald  v.  Phillips,  72  Minn. 
520,  75  N.  W.  717. 

77.  Smith  v.  Horton,   19  Tex.   Civ. 
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or  "tool   of   trade. "^^     Some   statutes  specifioally  exempt   bicycles." 
(F.)   Necessity  OF  Use. —  The  same  rule  as  to  use    would    apply    to 

wagons  as  to  horses,  hence  the  wagon  need  not  be  in  actual  use  at 

time  of  levy  to  be  exempt.*" 

(XIV.)    Stock  in  Trade.  —  (A.)    In  General. —  I\Iany     statutes     exempt 

"stock  in  trade"  to  a  certain  amount. ^^ 

(B.)    Merchants.  —  The  statute  exempting  "stock  in  trade"  is  held 

by  some  courts  not  to  exempt  articles  purchased  by  a  debtor  and  kept 

for  sale  for  speculation  merely  in  the  character  of  a  mierchant.*-    But 

others  hold  the  contrary.^^    To  entitle  the  debtor  to  the  exemption,  the 

business  or  trade  must  be  a  lawful  one.^* 


App.  28,  46  S.  "W.  401,  even  though  use- 
ful for  the  same  purpose. 

78.  Smith  r.  Horton,  19  Tex.  Civ. 
App.   28,   46   S.   W.   401. 

[a]  A  bicycle  owned  and  used  "by 
an  architect  as  a  means  of  loeomotion 
in  superintending  the  construction  of 
building  is  not  exempt  as  a  tool  or 
apparatus  of  his  trade.  Smith  v.  Hor- 
ton, 19  Tex.  Civ.  App.  28,  46  S.  W. 
401. 

79.  See  generally  the  statutes,  and 
Shadewakl  v.  Phillips,  72  Minn.  520,  75 
N.  W.  717. 

80.  Forsvth  v.  Bower,  54  Cal.  639; 
Wolf   v.  FaVley,  16   N.  Y.   Supp.   168. 

As  to  necessity  that  work  animals 
be  in  use,  see  sxipra,  II,  B,  5,  a,  (XI), 
(A),   (7). 

81.  See  generally  the  statutes  and 
the   eases   cited   infra,   this   section. 

Exemption  as  provisions  of  groceries 
kept  for  sale,  see  supra,  II,  B,  5,  a, 
(VII). 

As  "personal  property,"  see  supra, 
II,  B,  5,  a,  (II;. 

[a]  Under  the  Michigan  statute  (1) 
exempting  tools,  implements,  materials, 
stock,  or  "other  things"  to  enable  any 
person  to  carry  on  an  occupation  or 
business,  a  farmer  may  claim  an  ex- 
emption as  property  necessary  to  the 
business  of  farming,  from  hay,  oats, 
corn,  a  yearling  steer,  a  heifer,  two 
spring  calves,  and  clover  seed  and 
cornstalks  up  to  the  statutory  limit  of 
value.  Hutchinson  v.  Whitmore,  90 
Mich.  255,  51  N.  W.  451,  30  Am.  St. 
Eep.  431.  (2)  Seed  wheat  owned  by 
a  farmer  may  be  exempt  to  the  statu- 
tory valuation  as  "other  things" 
necessary  to  enable  one  to  carry  on 
his  business.  Stilson  v.  Gibbs,  46  Mich. 
215,  9  N.  W.  254. 

82.  U.  S.— 7h  re  Schwartz,  21  Fed, 
Cas.  No.  12,503;   Ex  parte  Eobiuson,  1 


Bond  39,  20  Fed.  Cas.  No.  11,933. 
Kan. — Bequillard  v.  Bartlett,  19  Kan. 
382,  27  Am.  Rep.  120;  Guptil  v.  Mc- 
Fees,  9  Kan.  30.  Minn. — Grimes  v. 
Bryne,   2    Minn.   89. 

[a]  The  Minnesota  statute  exempts 
the  tools  and  instruments  of  a  me- 
chanic and  then  declares  in  addition 
thereto  stock  in  trade  shall  be  exempt. 
The  latter  clause  is  dependent  on  the 
first  and  a  merchant  is  not  embraced 
within  it.  Grimes  V.  Bryne,  2  Minn. 
89. 

[b]  A  statute  exempting  the  mate- 
rials or  stock  designed  and  procured 
by  a  debtor  and  necessary  for  carry- 
ing on  his  trade  or  business  and  in- 
tended to  be  used  or  wrought  therein 
does  not  exempt  the  stock  of  a  mer- 
chant. Read  v.  Neale,  10  Gray  (Mass.) 
242;  Wilson  v.  Elliot,  7  Gray  (Mass.) 
69. 

83.  XT.  S. — In  re  Bjornstad,  9  Biss. 
13.  3  Fed.  Cas.  No.  1,453.  Colo.— Weil 
r.  Nevitt,  18  Colo.  10,  31  Pac.  487; 
Martin  r.  Bond,  14  Colo.  466,  24  Pac. 
326.  Mich.— See  Coville  v.  Bentley,  76 
Mich.  248,  42  N.  W.  1116,  15  Am.  St. 
Rep.  312,  under  a  statute  exempting 
stock,  tools  and  other  things  to  enable 
tlie  debtor  to  carry  on  his  business. 
Wis. — Wicker  t".  Comstock,  52  Wis.  315, 
9  N.  W.  25. 

[a]  Liquors  are  exempt  as  "stock 
in  trade"  to  the  statutory  amount 
where  the  government  reiognizes  the 
sale  of  intoxicating  liquors  as  lawful. 
Weil  V.  Nevitt,  18  Colo.  10,  31  Pac. 
487. 

[bl  A  new  stock  purchased  with 
the  proceeds  of  other  articles  retained 
under  the  exemption  law  is  exempt  un- 
der the  Pennsylvania  statute.  Hanley 
V.  O 'Donald,  30  Pa.  261. 

84.  Walscb  v.  Call,  32  Wis.  159,  un- 
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(C)  Aetisaxs  and  Manufacturers.  —  The  term  "stock  in  trade" 
when  applied  to  artisans  means  material  which  the  debtor  uses  in  the 
manufacture  of  the  goods  or  merchandise  of  his  trade  and  whicii  iiave 
been  provided  and  held  for  the  purpose  of  enabling  him.  to  make  a 
beneficial  and  profitable  use  of  his  tools  as  a  means  of  support  ;^'^  but 
in  order  that  stock  in  trade  may  be  exempt  the  owmer  must  be  en- 
gagi^'d  or  about  to  engage  in  manufacturing  or  other  business  in  which 
such  stock  is  or  is  about  to  be  used.^*'  The  words  "stock  in  trade" 
embrace  not  only  the  raw  materials  from  which  the  mechanic  intends 
to  manufacture  goods, ^^^  but  the  manufactured  goods  themselves  also.^^ 
The  fact  that  the  articles  so  manufactured  had  been  mixed  with  a  stock 
of  merchandise  for  sale  would  not  affect  the  exemption;^^  but  where 
mercnandise  or  material  are  kept  partly  for  sale  and  partly  for  use 
in  manufacture  they  lose  their  identity  as  stock  in  trade.^°  If  an 
exempt  stock  in  trade  is  disposed  of  in  the  ordinary  course  of  trade 
and  replaced  by  goods  of  like  kind  the  latter  are  still  exempt,°^  but 
where  a  debtor  procures  stock  and  material  for  carrying  on  his  trade 
and  afterwards  changes  his  original  design,  the  exemption  of  such  stock 
and  material  would  cease.®^ 

Where  the  amount  of  exempt  stock  in  trade  is  limited,  the  debtor 


licensed    liquor    dealer    not    entitled   to 
exemption. 

85.  Kan.— Miller  v.  Weeks,  46  Kan. 
307,  26  Pac.  694.  Mass.— Eager  v. 
Taylor,  9  Allen  156.  Mich.— Stewart 
V.  'Welton,  32  Mich.  56.  Minn.— Hill- 
ver  V.  Eemore,  42  Minn.  254,  44  N.  W, 
116;  Prosser  v.  Hartley,  .35  Minn.  340, 
29  N.  W.  156;  Grimes  v.  Bryne,  2  Minn, 
89. 

[a]  A  quantity  of  shingles  and  lum- 
ber are  exempt  to  a  carpenter  as  stock 
and  material  in  trade.  Hutchinson  r,. 
Eoe,  44  Mich.  389,  6  N.  W.  870. 

[b]  A  merchant  tailor  who  is  the 
bead  of  a  family  and  resident  of  the 
Btate  is  entitled  to  an  exemption  of  his 
Btock  in  trade  up  to  the  statutory  lim- 
itation of  value,  and  is  entitled  to 
select  such  portion  for  exemption  as 
be  mav  see  fit.  Rice  v.  Nolan,  33  Kan. 
28,  5   Pac.  437. 

86.  Hillver  v.  TJemore,  42  Minn.  254, 
44  N.  W.  116;  Prosser  v.  Hartley,  35 
Minn.  340,  29  N.  W.  156. 

87.  Bequillard  v.  Bartlett,  19  Kan. 
382.   27   Am.  Rep.   120. 

88.  Bequillard  v.  Bartlett,  19  Kan, 
382,  27  Am.  Rep.  120;  Stewart  v.  Wel- 
ton, 32  Mich.  56;  Smalley  v.  Masten, 
8   Mich.   529,    77    Am.   Dec!   467. 

[al  Unfinished  burial  cases  and 
caskets  upon  which  additional  labor, 
experi.-e    and    material     must     be     ex- 
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pended  in  order  to  render  them  salable 
are  "stock  and  material  in  trade." 
McAbe  V.  Thompson,  27  Minn.  134,  6 
N.  W.  479. 

89.  Kan, — Bequillard  v.  Bartlett,  19 
Kan.  382,  27  Am.  Rep.  120.  Mass. 
Eager  v.  Taylor,  9  Allen  156.  Minn. 
Hillyer  v.  Remore,  42  Minn,  254,  44  N. 
W.   116. 

[a]  Goods  manufactured  for  par- 
ticular customers  upon  special  orders 
and  goods  manufactured  for  sale  to  cus- 
tomers generally  are  included  in  "stock 
of  trade."  Bequillard  v.  Bartlett,  1? 
Kan.  382,  27  Am.  Rep.  120. 

[b]  Suits  of  clothes  manufactured 
by  a  tailor  in  his  dull  times  and  in- 
tended for  sale  or  to  be  used  for  mas- 
querade suits  are  exempt  as  stock  in 
trade.  Fischer  V.  Mclntyre,  66  Mich. 
681,  33  N.  W.  762. 

90.  Eager  v.  Taylor,  9  Allen  (Mass.) 
156;  Hillyer  v.  Remore,  42  Minn,  254, 
44  N.  W.  116. 

[a]  An  occasional  sale  from  stock 
or  material  will  not  defeat  the  right 
of  exemption  when  the  debtor  does  not 
hold  himself  out  as  a  dealer.  Eager 
V.  Taylor,  9  Allen   (Mass.)   156. 

91.  Dodd  &  Co.  V.  Thompson,  63  Ga. 
393;  Hanley  v.  O 'Donald,  30  Pa.  261. 

92.  Stevenson  v.  White,  5  Allen 
(Mass.)    148. 
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can  claim  of  manufactured  and  unmanufactured  goods,  only  such  an 
amount  as  in  the  aggregate  e(iuals  the  statutory  limit."^ 

(XV.)  Share  in  Intestate  Estate.o* — Statutes  sometimes  allow  cer- 
tain debtors  to  claim  an  exemption  in  property  of  a  deeedent,°°  but 
the  exemption  would  not  prevail  against  debts  owed  by  the  legatee 
to  the  estate.^« 

(XVI.)  Burial  Lot — Some  statutes  exempt  to  the  head  of  a  family 
a  burying  lot  either  in  a  public  or  private  burying  ground  •^''  and 
under  such  statutes  upon  the  death  of  the  head  of  the  family  the  lot 
descends  to  the  heirs  of  the  deceased  and  the  exemption  still  con- 
tinues.^? Wlien  land  has  been  dedicated  by  a  cemetery  company  for 
use  as  a  public  burial  place,  the  unsold  lots  therein  are  exempt  from 
levy  on  an  execution  against  the  company,^'^ 

(XVII.)  Military  Equipment.  —  Some  statutes  exempt  the  arms  and 
equipment  of  members  of  the  militia,^  To  claim  the  exemption  the 
debtor  must  be  properly  enrolled  in  the  militia.^  Where  the  statute 
imposes  certain  prerequisites,  they  must  be  complied  with  to  obtain 
the  exemption.^    The  exemption  continues  only  so  long  as  the  debtor 


93.  Bequillard  r.  Bartlett,  19  Kan. 
382,   27   Am.   Rep.   120. 

94.  Setting  homestead  apart  to  de- 
ceased's family,  see  11  Standard  Proc. 
384. 

95.  Ala.— Bell  v.  Hall,  76  Ala.  546. 
Pa.— Irwin's  Estate,  31  Pittsb.  Leg.  J. 
(O.  S.)  2.3,  14  Pittsb.  Leg.  J.  (N.  S.) 
23.  S.  C. — Swandale  v.  Swandale,  25 
S.   C.   389. 

96.  Duffy  V.  Duffv,  155  Mo.  144,  55 
S.  W.  1002;  Lietman's  Est.  V.  Liet- 
nian,  149  Mo.  112,  50  S.  W.  307,  73  Am. 
St.  Rep.  374.  See  12  Standard  Proc. 
948. 

97.  See  generally  the  statutes,  and: 
Ala.— Code,  1907,  §4163,  Ariz.— Rev. 
St.,  1913,  S3302.  Colo.— Rev.  St.,  1908, 
§3628.  Conn.— Gen.  St.,  1902,  §907. 
N.  Y.— Cox  V.  Stafford,  14  How.  Pr. 
519. 

98.  Derby  v.  Derby,  4  R.  I.  414. 

99.  Mich. — Avery  v.  Forest  Lawn 
Cem.  Co.,  127  Mich.  125,  86  N.  W.  538, 
Neb.— First  Nat.  Bank  r.  Hazels,  63 
Neb.  844,  89  N.  W.  378,  56  L.  R.  A. 
765.  N,  J. — Spear  v.  Locust  Wood  Cem- 
etery Co.,  72  N.  J.  Eq.  821,  66  Atl. 
1068'.  Tex.— Oakland  Cemetery  Co.  r. 
People's  Cemetery  Assn.,  93  Tex.  569, 
57  S.  W.  27.  55  L.  R.  A.  503. 

[a]  See  Bloomington  Cemetery  Assn. 
V.  People,  139  111.  16,  28  N.  E.  1076, 
holding  the  property  of  a  cemetery  as- 
sociation which  has  not  been  used  for 
burial  purjioscs  is  not  exempt  unless 
so  exempted  by  its  charter. 


[b]  The  fact  that  the  owner  de- 
rived revenue  from  the  sale  of  lots 
would  not  defeat  the  exemption.  First 
Nat.  Bank,  etc.  v.  Hazels,  63  Neb.  844, 
89  N.  W.  378. 

1.  See  generally  the  statutes. 

[a]  During  the  "war  of  the  Rebel- 
lion many  statutes  exempted  the  prop- 
erty of  soldiers  actually  enrolled  for 
service  during  the  term  of  enlistment 
and  for  a  designated  period  thereafter. 
Jeffcris  v.  Shearer,  5   Phila.    (Pa.)    330. 

[b]  The  arms  of  an  artilleryman  aro 
exempt  under  the  statute  referred  to 
in  the  text.  Crocker  v.  Hunt,  2  Mc- 
Cord    (S.   C.)    352. 

[c]  A  horse  and  saddle  are  not  ex- 
empt within  the  meaning  of  military 
equipment  and  accoutrements  as  used 
by  the  statute.  Fry  v.  Canfield,  4  Vt. 
9. 

2.  Ga. — Hendricks  v.  Lewis,  R.  JI. 
Charlt.  105.  la. — Swisher  v.  Swisher, 
157  Iowa  55,  137  N.  W.  1076.  Tex. 
ChoatG   V.  Redding.   IS  Tex.   579. 

[a]  Sufficient  Enrollment. — A  writ- 
ten memorandum  made  by  a  captain  of 
a  company  of  horse  artillery  of  an  ap- 
plication to  him  by  a  member  of  his 
company  to  enroll  his  horse  for  service 
is  sufficient  enrollment  under  the 
militia  law  to  exempt  the  horse.  Shields 
f.  Cranev,  3  Wend.   (N.  Y.)   274. 

3.  Southwell  V.  Harlev,  3  Rich.  (S. 
C.)   180. 

[a]  Registering. — Under  a  statute 
granting  an  exemption  to  a  trooper  of 
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is    obliged    by  law     to     furnish     his     own     equipment,     however.* 
(XVIII.)    PubUc  Property.  —The  right  to  levy  upon  public  property 
is  treated  elsewhere  in  this  work.^ 

(XIX)  Proceeds  of  Exempt  Property.  —  (A.)  Proceeds  op  Sale  oe  Ex- 
CH\NGE.6_  Generally  where  by  the  exchange  of  exempt  property, 
property  of  like  kind  has  been  obtained,  it  stands  in  place  of  the 
former  and  is  exempt,^  but  money  or  property  not  exempt,  though 
r'-ceived  in  exchange  for  exempt  property,  is  not  entitled  to  exemp- 
tion.s  If  the  debtor  stands  by  and  allows  property  out  of  which  he 
might  claim  an  exemption  to  be  sold  under  process  of  the  court,  he 
cannot  claim  his  exemption  out  of  the  proceeds  of  the  sale;''  but  this 
rule  would  not  apply  where  the  rights  of  the  debtor  were  invaded  and 
the  property  converted  in  whole  or  in  part  into  money  against  his 
will.    The  money  collected  therefrom  would  be  exempt."    A  credit  for 


a  troop  horse  duly  entered  and  regis- 
tered with  the  captain,  entering  and 
registering  such  horse  with  the  cap- 
tain, is  a  condition  precedent  of  the 
exemption.  Southwell  v.  Harley,  3 
Rich.  (S.  C.)   180. 

4.  Owen  v.  Gray,  19  Vt.  543. 

5.  See  II,  B,  3. 

6.  As  to  exemption  of  property 
purchased  with  pension  money,  see  su- 
pra II,  B,  5,  a,  (III),   (B). 

7.  Ga.— Johnson  v.  Eedwme,  105  Ga. 
449,  33  S.  E.  676;  Dodd  &  Co.  v.  Thomp- 
son, 63  Ga.  393;  Johnson  v.  Franklin  & 
Whitnev,  63  Ga.  378;  Morris  v.  Ten- 
nent,  56  Ga.  577.  111.— Washburn  v. 
Goodheart,  88  111.  229.  Ore.— Black- 
ford V.  Boak,  73  Ore.  61,  143  Pac.  1136 
Tex.— Schneider  &  Bro.  v.  Bray,  59 
Tex.  668;  Kingsland,  Ferguson  &  Co.  v. 
McGowan  Bros.,  3  Wills.  Civ.  Cas.  §32. 

[a]  When  exempt  property  has  heen 
exchanged,  whether  legally  or  not,  for 
other  property  of  like  kind  the  latter 
stands  in  place  of  the  former  so  long 
as  the  transaction  is  not  repudiated 
hy  any  of  the  parties  in  interest.  A 
creditor  who  is  not  injured  thereby 
cannot  complain.  Morris  v.  Tennent, 
5G  Ga.  577. 

[b]  Where  exemption  depends  on 
allotment  by  three  freeholders,  and 
]iroporty  exempted  by  allotment  is  ex- 
changed for  property  of  the  same  kind, 
the  latter  is  not  to  be  exempt  without 
a  new  allotment.  Lloyd  v.  Durham,  60 
N.    C.   282. 

8.  Ala.— Pool  V.  Reid,  15  Ala.  826. 
_A.rk.— Bennett  v.  Hutson,  33  Ark.  762. 
Ga. — Pate  v.  Oglethorpe  Fertilizer  Co., 
54  Ga.  515.  111. — Avery  Planter  Co.  v. 
Cole,  61  111.  App.  494.    la.— Harrier  v. 
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Fassett,  56  Iowa  264,  9  N.  W.  217; 
Friedlander  v.  Mahoney,  31  Iowa  311. 
Minn. — In  re  How,  59  Minn.  415,  61 
N.  W.  456,  61  Minn.  217,  63  N.  W.  627. 
Mo. — Steele  v.  Leonori,  28  Mo.  App. 
675.  N.  Y.— Hudson  v.  Plets,  11  Paige 
180;  Salsbury  v.  Parsons,  36  Hun  12. 
Pa.— Knabb  '«•.  Drake,  2.3  Pa.  489,  62 
Am.  Dec.  352;  Charles  v.  Oatman,  2 
Clark  452.  Tex.— Watkins  v.  Davis,  61 
Tex.  414;  Kingsland,  Ferguson  &  Co.  v. 
McGowan  Bros.,  3  Wils.  Civ.  Cas.  §32. 
Vt.— Scott  V.  Brigham,  27  Vt.  561;  Ed- 
son  V.  Trask,  22  Vt.  18. 

[a]  In  Iowa  it  is  held  that  the  stat- 
ute exempting  certain  specific  property 
does  not  allow  a  debtor  to  dispose  of  it 
and  hold  the  proceeds.  If  he  parts  with 
the  property  the  exemption  ceases.  In 
re  Brogan's  Est.  (Iowa),  157  N.  W. 
852. 

[b]  A  colt  not  exempt  under  the 
etatute  as  being  kept  for  team  work 
is  not  exempt  because  it  was  received 
in  exchange  for  a  horse  that  was  ex- 
empt.    Connell  v.  Fisk,  54  Vt.  381. 

9.  Surratt  r.  Young,  55  Ark.  447, 
18  S.  W.  539;  Brown  v.  Peters,  53  Ark. 
182,  13  S.  W.  729;  Chambers  v.  Perry, 
47  Ark.  400,  1  S.  W.  700;  Norris  v. 
Kidd,  28  Ark.  485,  499;  Weaver's  Ap- 
peal, 18  Pa.  307;  Miller's  Appeal,  16 
Pa.  300. 

As  to  necessity  for  claim  of  exemp- 
tion, see  11   Standard  Proc.  475. 

10.  Cal. — Houghton  r.  Lee,  50  Cal. 
101.  Ga.— Harrell  v.  Harrell,  77  Ga. 
130,  3  S.  E.  12.  la.— Kaiser  v.  Seaton, 
62  Iowa  463,  17  N.  W.  664.  Kan. 
Mitchell  V.  Milhoan,  11  Kan.  617. 
I^-_  Y.— Tillotaon  v.  Wolcott,  48  N.  Y. 
188;    Coouey  v.  Cooney,   65  Barb.  524. 
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the  f5ale  price  of  exempt  property,"  or  for  a  loan  from  the  proceeds 
of  a  sale  of  such  property,  is  not  exempt.  Some  courts  hold  tliat  the 
proceeds  of  a  sale  of  exempt  property  designed  for  investment  in 
other  exempt  property  to  replace  that  sold  are  exempt  whether  in  the 
hands  of  the  delator  or  the  pureliaser,^-  and  some  hold  hroadly  that  as 
the  sale  liy  the  de])tor  of  exempt  property  violates  no  rights  of  his 
creditors,  the  proceeds  thereof  are  exempt." 

(B.)  Insurance  Monet  for  Destruction  or  Injury. —  In  the  majority  of 
states  where  exempt  property  is  destroyed  by  fire  and  there  is  a  i^olicy 
of  insurance  thereon  the  proceeds  of  such  policy  is  exempt;"  but  in 
some  states  the  rule  is  otherwise. ^^ 

(C.)  Judgment  for  Injury  Thereto  or  Purchase  Price.  —  A  judgment 
for  the  value  of  exempt  property  is  itself  exempt  from  levy,^°  at  least 


Tex.— liowanl  r.  Tandy,  79  Tex.  450, 
]5  S.  W.  578;  Wittenberg  r.  Lloyd,  49 
Tex.  633.  Vt.— Keyes  v.  Rines,  37  Vt. 
260,  86  Am.  Dec'.  707;  Stebbins  V. 
Peeler,  29  Vt.  289.  Wis.— Below  r. 
Fobbins,  76  Wis.  600,  45  N.  W.  416, 
2<)  Am.  St.  Rep.  89,  8  L.  R.  A.  467. 

11.  111. — Avery  Planter  Co.  v.  Cole, 
61  111.  App.  494;  Rcade  v.  Kerr,  52  111. 
App.  467.  la. — Harrier  v.  Fassett,  56 
Iowa  264,  9  N.  W.  217.  Vt.— Scott  r. 
Brigham,  27  Vt.  561;  Edson  v.  Trask, 
22  Vt.   18. 

12.  Cullen  v.  Harris,  111  Mich.  20, 
69  N.  W.  78,  66  Am.  St.  Rep.  380; 
Blackford  v.  Boak,  73  Ore.  61,  143  Fac. 
1136. 

|a]  Intention  To  Reinvest. — Money 
arising  from  a  sale  of  exempt  property 
where  there  is  a  bona  fiile  intention  of 
investing  it  in  other  exempt  property 
i«  exempt.  Kingslaud,  Ferguson  &  Co. 
V.  McGowan  Bros.,  3  Wills.  Civ.  Cas. 
§32. 

13.  King  V.  Tompkins'  Admr.,  15 
Kv.  L.  Rep.  29.  See  Bridgers  v.  How- 
ell, 27  S.  C.  425,  3  S.  E.  790,  holding 
money  necessary  to  make  up  the  debt- 
or's personal  property  exemption  in- 
vested in  land  in  the  wife's  name  can 
not  be  r.ubjocted  by  creditors. 

[a]  Property  purchased  with  ex- 
empt insurance  money  collected  on  a 
life  policy,  is  exonipt  from  liability 
for  all  debts  of  the  beneficiary  con- 
tracted prior  to  the  death  of  the  in- 
sured. Booth  r.  Martin,  158  Towa  434, 
139  N.  W.  8S8;  Cook  r.  Alice,  119  Iowa 
226,  93  N.  W.  93.  Sec,  however,  Fned- 
lander  v.  Mahoney,  31  Iowa  311.  As  to 
insurance  moncv  geiiorallv,  sec  supra, 
n.  B,  5.  a,   (Tli).   (D). 

U.     Ala— Ellis  i:  Pratt  City,  111  Ala, 


629,  20  So.  649,  56  Am.  St.  Rep.  76,  33 
L.  R.  A.  264.  Ariz.— Wilson  r.  Lowry, 
5  Ariz.  335,  52  Pac.  777.  Ark.— Probst 
V.  Scott,  31  Ark.  652.  Cal.— Houghton 
V.  Lee,  50  Cal.  101.  la. — Reynolds  v. 
Haines,  S3  Iowa  342,  49  X.  W.  851,  32 
Am.  St.  Rep.  311,  13  L.  R.  A.  719. 
Minn. — See  Fletcher  v.  Staples,  62  Minn. 
471,  64  N.  W.  1150.  N.  Y.— Bliss  r. 
Raynor,  91  Hun  250,  36  N.  Y.  S.  15G; 
Cooney  r.  Cooney,  65  Barb.  524.  Pa. 
Strouse's  Exr.  v.  Becker,  44  Pa.  206. 
Tenn. — Wright  V.  Brooks,  101  Tenn. 
GOl,  49  S.  W.  828.  Tex.— Harris  v. 
Todd  (Tex.  Civ.  App.),  158  S.  W.  1189; 
Ward  V.  Goggan,  4  Tex.  Civ.  App.  274, 
23  S.  W.  479.  Wash.— Puget  Sound 
Dressed  Beef,  etc.  Co.  v.  Jeffs,  11  Wash. 
466,  39  Pac.  962.  See  also  Winsor  r. 
McLachlan,  12  Wash.  154,  40  Pac.  727. 
[a]  If  a  physician's  library  is  de- 
stroyed by  fire,  the  indemnity  secured 
by  the  insurance  stands  in  place  of  the 
books  and  would  not  be  subject  to  his 
debts  any  more  than  the  books  them- 
selves. Reynolds  v.  Haines,  83  Iowa 
3^2,  49  N."  W.  851,  32  Am.  St.  Rep. 
311,  13  L.  R.  A.  719. 

15.  111. — Alonniea  v.  German  Ins. 
Co.,  12  111.  App.  240.  Miss.— Smith  v. 
Ratcliff,  66  Miss.  6S3,  6  So.  460,  14 
Am.  St.  Rep.  606.  N.  H.— Wooster  r. 
Page,  54   N.   H.   125,  20   Am.  Rep.   128. 

16.  Cal.— B(-ckman  v.  Manlove,  18 
Cal.  3SS.  Minn. — Wvlie  v.  Grundvsen, 
51  :Minn.  360,  53  N.  W.  805,  38  Am.  St. 
Rep.  509,  19  L.  R.  A.  33;  Henry  r. 
Traynor,  42  Minn.  234,  44  N.  W.  11  ; 
Temple  V.  Scott,  3  Minn.  419.  Miss. 
.lolinson  V.  Edde,  58  Miss.  664.  Mo. 
Wabash  R.  Co.  r.  Bowriug,  103  Mo. 
.•\pp.  158,  77  S.  W.  106.  N.  H.— See 
Robinson  v.  Burke,  70  N.  H.  2,  45  Atl. 
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until  the  debtor  has  had  a  reasonable  time  in  which  to  reinvest  the 
proceeds.^'  But  this  exemption  applies  to  the  judgment  only  to  the 
extent  of  the  value  of  the  exempt  property  and  not  to  exemplary  dam- 
ages awarded, ^^  or  the  value  of  non-exempt  property  included  in  the 
judgment,^*^  though  the  exemption  does  extend  to  the  costs  embodied 
in  the  judgment.-" 

(XX.)  Property  or  Money  in  Lieu  of  Exemption.  —  Under  some  statutes 
the  debtor  has  a  right  to  claim,  as  exempt  other  property  where  he 
does  not  own  the  kind  of  property  specifically  exempted  by  the  stat- 
ute.-^ In  some  cases  he  has  been  allowed  to  claim  money  instead  of 
other  property,^-  but  this  rule  is  not  universal.-^     In  other  cases  the 


713,  85  Am.  St.  Eep  595.  N.  Y.— Til- 
lotson  V.  Woleott,  48  N.  Y.  188;  An- 
drews V.  Rowau,  28  How.  Pr.  126. 
Contra,  Mallorv  v.  Norton,  21  Barb.  424. 
Pa.— Pteel  v.  McKerrihan,  172  Pa.  280, 
33  Atl.  570;  Wilson  r.  McElroy,  32  Pa. 
82.  S.  D. — Davidson  v.  Meyers,  29  S. 
D.  57,  135  N.  W.  720;  Long  v.  Collins, 
15  S.  D.  259,  88  N.  W.  571.  Tenii. 
Crawford  v.  Carroll,  93  Tenn.  661,  27 
S.  W.  1010,  42  Am.  St.  Rep.  943,  26 
L.  E.  A.  415.  Tex. — Howard  v.  Tandy, 
79  Tex.  450,  15  S.  W.  578.  Vt.— Steb- 
bins  V.  Peeler,  29  Vt.  289.  Wis.— Be- 
low r.  Bobbins,  76  Wis.  600,  45  N.  W. 
416,  20  Am.  St.  Rep.  89,  8  L.  R.  A.  467. 
[a]  Trover  and  replevin  being  con- 
current remedies,  the  fact  that  a  party 
.••onld  have  replevied  exempt  property 
will  not  prevent  him  from  claiming  as 
exempt  a  judgment  for  the  conversion 
thereof.  Below  v.  Robbins,  76  Wis. 
(300,  45  N.  W.  416,  20  Am.  St.  Eep. 
89,  8  L.  R.  A.  467.  Contra,  Mallory  v. 
Norton,  21  Barb.   (N.  Y.)   424. 

17.  Tillotson  v.  Woleott,  48  N.  Y. 
188;  Cooney  v.  Cooney,  65  Barb.  (N. 
Y.)  524;  Cameron  v.  Fay,  55  Tex.  58; 
Wittenberg  v.  Llovd,  49   Tex.   633. 

18.  Johnson  v.  "Edde,  58  Miss.  664; 
Knabb  v.  Drake,  23  Pa.  489,  62  Am. 
Dee.  .352. 

19.  Burke  v.  H;mee,  76  Tex.  76,  13 
S.  W.  163,  18  Am.  St.  Eep.  28. 

20.  Long  V.  Collins,  16  S.  D.  625,  94 
N.  W.  700,  102  Am.  St.  Eep.  724. 

21.  U.  S.—In  re  Gerber,  186  Fed. 
093,  108  C.  C.  A.  511;  In  re  Crook,  219 
Fed.  979.  Mich. — Hutchinson  v.  Whit- 
more,  90  Mich.  255,  51  N.  W.  451,  30 
Am.  St.  Eep.  431;  Wykoff  v.  Wyllis,  8 
Mich.  48.  Mo. — State  v.  Beamer,  73 
Mo.  37;  Mahan  ?;.  Scruggs,  29  Mo.  282; 
State  V.  Farmer,  21  Mo.  160;  Day  v. 
Burnham,  82  Mo.  App.  538;  State  ex 
rel.  Henneke  v.  Wolf,  81  Mo.  App.  586; 

Vol.  XVI 


State  r.  Finn,  8  Mo.  App.  261;  State 
r.  Kurtzeborn,  2  Mo.  App.  335.  Neb. 
Williams  v.  Golden,  10  Neb.  432,  6  N. 
W.  766.  Pa.— Buchi  r.  Pund,  9  Pa, 
Dist.  446.  Wis. — Cunningham  v.  Rodby, 
101  Wis.  378,  77  N.  W.  740. 

[a]  Fixtures  in  Lieu  of  Stock  in 
Trade. — A  debtor  who  is  a  merchant 
may  claim  fixtures  as  exempt  in  lieu  of 
his  statutory  exemption  of  "stock  in 
trade."  Cunningham  v.  Brictson,  101 
Wis.  378,  77  N.  W.  740. 

[b]  Debtor  Must  Own  Property  Se- 
lected.— State  V.  Freeman,  173  Mo.  App. 
294,    158    S.    W.    726. 

22.  U.  S.—  In  re  Swanson,  213  Fed. 
353;  In  re  May,  16  Fed.  Cas.  No.  9,326. 
111. — Fanning  v.  First  Nat.  Bank,  76 
HI.  53;  Powell  v.  Daily,  61  HI.  App. 
552.  Md.— Fowler  v.  State,  99  Md.  594, 
58  Atl.  444;  Bramble  V.  State,  41  Md. 
435.  Mich.— Wykoff  v.  Wyllis,  8  Mich. 
48.  Mo. — Paddock  v.  Lance,  94  Mo. 
283,  6  S.  W.  241;  State  V.  Finn,  8  Mo. 
App.  261.  S.  C— Gray  v.  Putnam,  51 
S.  C.  97,  28  S.  E.  149. 

[a]  A  wife  living  with  her  husband 
where  neither  have  a  homestead  is  en- 
titled to  $500.00  (the  statutory  exemp- 
tion) in  lieu  of  a  homestead,  out  of  a 
fund  arising  from  a  sale  in  partition  of 
an  undivided  interest  in  real  estate  in- 
herited by  the  husband  while  insolvent. 
Gillett  V.  Miller,  5  Ohio  Cir.  Dec.  588, 
12   Ohio   Cir.   Ct.   209. 

Whether  money  is  exempt  under 
statute  exempting  personal  property, 
see  supra  IT,  B,  5,  a,  (II)   and  (III). 

23.  Creditors'  Collection  Assn.  v. 
Bisbee,  80  Wash.  358,  141  Pac.  886; 
Carter  v.  Davis,  6  Wash.  327,  33  Pac. 
833. 

[a]  "Other  Property." — "Whfere  a 
statute  after  exempting  to  each  house- 
holder certain  specified  personal  prop- 
erty  and   continues  as  follows:    "pro- 
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debtor  has  beon  allowed  to  select  a  ehose  in  action  such  as  a  debt  or 
JMd^'iiient,  and  where  so  seleet'^d  the  debt  or  judfrment  becomes  as 
exempt  as  thouj^h  it  had  been  specifically  mentioned  in  the  statute." 
Provisions.  —  Some  statutes  allow  a  debtor  who  has  not  tlie  statutory 
amount  of  provisions,  to  make  up  the  deficiency  from  other  named 
articles  in  lieu  of  the  provisions."  But  in  the  absence  of  such  statute, 
this  is  not  permissible.*'^ 

b.     Properir)    of    What    Persons.  —  (I.)    Residents  and  Citizens.  —  (\.) 

Necessity  of  Being  Resident  or  Citizen. —  Exemption    laws    l)eing   as    a 

rule   designed    for  the   protection   of   families   within   the   state,   their 

beneficial  provisions  are  very  often  extended  only  to  residents,"^  or 


vidod  that  if  such  houschoMor  docs 
not  possess  nor  desire  to  retain  the 
property  named,  he  may  select  and  re- 
tain other  property  not  to  exceed  (a 
specified  amount),"  the  words  "other 
pioperty"  refer  only  to  other  property 
of  like  nature  to  that  specifically  men- 
tioned, and  hence  do  not  include  money. 
Creditors'  Collection  Assn.  v.  Bisbee, 
80  Wash.  35S,  141   Pac.  8S6. 

24.  Ga. — Johnson  v.  Redwine,  105 
Ga.  449,  33  S.  E.  676.  Ky.— Miller  v. 
Mahoncv,  16  Ky.  L.  Rep.  799,  29  S.  W. 
879.  Mo. — Day  v.  Burnham,  82  Mo. 
App.  .5.'>S;  Wagner  v.  North  Furniture 
Co.,  63  Mo.  App.  206. 

fa]  In  Hands  of  Another. — Notes 
and  accounts  up  to  the  statutory  limit 
of  value  belonging  to  a  debtor  but 
found  in  the  hands  of  another  may  be 
claimed  as  exempt  in  lieu  of  other  per- 
sonal property.  Miller  r.  Mahoney,  16 
Ky.  L.   Rep.   799,  29  S.  W.  879. 

25.  Crops. — (1)  A  statute  allowing 
en  exemption  where  there  are  not  sulli- 
cient  ])ro^'isions  of  "so  much  of  the 
live  stock  suitable  for  the  purpose,  and 
of  growing  crop,  if  any,  as  may  be  nec- 
essary," embraces  crops  that  are  suit- 
able for  breadstuflfs  and  animal  food 
only.  A  tobacco  crop  is  not  included. 
Hcrndon  r.  Waters'  Exr.,  14  Ky.  L. 
Rep.  667;  Havden  r.  Crutchfield 's  Kxr., 
3  Ky.  L.  Rep.  83.  (2)  The  statute  of 
Kentucky  has  since  been  amended  so 
as  to  exempt  "any  crop  on  hand." 
Millay  v.  White,  86  Ky.  170,  5  S.  W. 
429. 

[al  Improvements  on  real  estate 
cannot  be  assigned  to  a  debtor  in  lieu 
of  provisions  not  on  hand  under  a  stat- 
ute providing  for  a  substitution  of  per- 
sonal jiropertv  in  such  case.  Lawson  r. 
Barlow  Co.,  21  Ky.  L.  Rep.  308,  51  S. 
W.  314. 

[b]     Proceeds  of  Attached  Property. 


Where  a  debtor  did  not  have  on  hand 
tlie  provisions  exempt  by  statute  he 
\Aas  entitled  to  have  set  apart  out  of 
the  proceeds  of  the  attached  property 
$  10.00  for  each  member  of  his  family 
and  his  right  to  the  exemption  would 
rot  be  affected  by  the  fact  that  his 
children  had  property  in  their  own 
right.  Crigler  v.  Connor,  15  Ky.  L. 
Rep.  751. 

26.  Seligson  &  Co.  v.  Staples,  1 
White  &  W.  Civ.  Cas.   (Tex.),  §1070. 

27.  U.  S.—In  re  Dinglehocf,  109  Fed. 
866.  Ala.— McCrary  r.  Chase,  71  Ala, 
540;  Boykin  v.  Edwards,  21  Ala.  261; 
Allen  f.  Manasse,  4  Ala.  554^  Ark. 
Person  v.  Williams-Echols  Drv  Gooda 
Co.,  113  Ark.  467,  169  S.  W.  223",  59  Am. 
St.  Rep.  122;  McAlister  &  Co.  r.  Rob- 
ins, 100  Ark.  540,  140  S.  W.  732.  Colo. 
Wvmond  v.  Amsbury,  2  Colo.  213;  Fla. 
Post  V.  Bird,  28  Fla.  1,  9  So.  888.  Ga. 
Kvle  f.  Montgomery,  73  Ga.  337.  Ind. 
Finley  r.  Sly,  44  liid.  266;  Norman  f. 
Bellman,  16  Ind.  150;  Hoagland  i.  Roe, 
S  Ind.  275;  Green  i*.  Simon,  17  Ti:d. 
App.  360,  46  N.  E.  693.  Ind.  Tor. 
Reeves  f.  Reeves,  2  Ind.  Ter.  444,  51 
S.  W.  1079.  la.— Russell  r.  Dillev,  159 
N.  W.  189;  Union  County  Inv.  Co.  V. 
Messix,  152  Iowa  412,  132  N.  W.  823; 
I.voa  V.  Callopv,  87  Iowa  567,  54  N.  W. 
476,  43  Am.'  St.  Rep.  396.  Mimi. 
Tlionipson  v.  Peterson,  122  Minn.  22S, 
142  N.  W.  307;  Grimestad  V.  Lofgren, 
105  IMinn.  286,  117  N.  W.  515,  127  Am. 
St.  Rep.  566.  Mo. — Mignogna  r.  Chiaf- 
farelli,  151  :\ro.  App.  359,  131  S.  W. 
769;  McDowell  c.  Friedman  Bros.  Shoo 
Co.,  135  Mo.  App.  276,  115  S.  W.  102S; 
Dinkins  v.  Crunden-Martin  Wooden- 
ware  Co.,  99  Mo.  App.  310,  73  S.  W. 
246.  N.  C— Cromer  v.  Self,  149  N.  U. 
164,  62  S.  E.  885;  Latta  c.  Bell,  122 
N.  C.  639,  30  S.  E.  15;  Jones  r.  Als- 
brook,  115  N.  C.  46,  20  S.  E.  170.  S.  C. 
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citizens-^  of  the  state.  But  unless  the  statute  expressly  or  impliedly 
lestricts  the  exemptions  to  residents,  the  courts  have  no  authority  to 
do  so  and  the  exemptions  must  apply  to  all  persons  litigant,  residents 
as  well  as  non-residents.-*^ 


Eookard  v.  Atlanta  &  C.  Air  Line  Ey. 
Co.,  89  S.  C.  371,  71  S.  E.  992.  Tenn. 
Keelin  r.  Graves,  129  Tenn.  103,  165  S. 
W.  232;  Hawkins  r.  Pearce,  11  Humph. 
44.  Utah.— Snow  v.  West,  35  Utah  206, 
99  Pac.  674,  136  Am.  St.  Rep.  1047. 
W.  Va.— Stein  i".  Staats,  74  W.  Va.  357, 
81  S.  E.  1132;  State  r.  Allen,  48  W. 
Va.  154,  35  S.  E.  990,  86  Am.  St.  Rep, 
29,  50  L.  K.  A.  284.  Wis. — Commercial 
Nat.  Bank  r.  Chicago,  etc.  Ry.  Co.,  45 
Wis.  172. 

[a]  A  resident  alien  whose  family 
is  not  in  the  state  is  as  much  entitled 
to  exemption  as  is  a  citizen,  if  he  has 
a  fixed  intention  to  abandon  his  foreign 
home  and  settle  permanently  in  the 
state  with  his  family.  People  v.  Mc- 
Clay,  2  Neb.  7. 

28.  Wood  v.  Bresnahan,  63  Mich. 
614,  30  N.  W.  206;  McHugh  V.  Curtis, 
48  Mich.  262,  12  N.  W.  163;  Dock  v. 
Cauldwell,  19  Pa.  Super.  51;  McWill- 
iams  r.  Newlin,  1  Chest.  Co.  Rep.  (Pa.) 
50;  Wilkins  v.  Rubincam,  15  W.  N.  C. 
(Pa.)  128;  Collom's  Appeal,  12  W.  N. 
C.  (Pa.)  309;  Snow  v.  Dill,  6  W.  N. 
C.    (Pa.)    330. 

[a]  Bona  fide  citizenship  is  neces- 
sary. Dock  v.  Cauldwell,  19  Pa.  Super. 
51. 

[b]  "Every  citizen"  means,  when 
used  in  an  exemption  statute,  not  only 
the  native  born  or  naturalized  citizen, 
tut  every  inhabitant  of  the  country. 
Cobbs  V.  Coleman,  14  Tex.  594. 

[c]  The  exemption  of  a  fishing  boat 
applies  to  citizens  only,  other  exemp- 
tions may  be  claimed  by  non-residents. 
Everett  v.  Herrin,  46  Me.  357,  74  Am. 
Dec.  455. 

fd]  Limitation  To  Protect  Credi- 
tors.— "Each  state  has  its  own  exemp- 
tion laws  for  the  benefit  of  its  own 
citizens.  If  non-residents  are  permit- 
ted to  participate  in  the  benefit  thus 
provided,  they  may  claim  it  in  every 
fitate  in  which  they  happen  to  own 
property.  This  would  likely  work  great 
injury  to  creditors  by  withdrawing 
from  their  grasp,  money  or  property 
which  sliould  in  justice  be  applied  to 
the  pavment  of  their  claims."  Collom's 
Appeal,  12  W.  N.  C.  (Pa.)   309. 

29.     111. — Wabash  R.  Co.  v.  Dougan, 
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142  Til.  248,  31  N.  E.  594,  34  Am.  St. 
Rep.  74;  Mineral  Point  R.  Co.  ;;.  Bar- 
ron, 83  HI.  365;  Menzie  v.  Kelly,  8  111. 
A  pp.  259.  Kan. — Kansas  City,  etc.  R. 
Co.  r.  Gough,  35  Kan.  1,  10  Pac.  89; 
Missouri  P.  R.  Co.  v.  Maltby,  34  Kan. 
125,  8  Pac.  235.  Me.— Everett  v.  Ret- 
Tin,  46  Me.  357,  74  Am.  Dec.  455.  Neb. 
Wright  V.  Chicago,  B.  &  Q.  R.  Co.,  19 
Neb.  175,  27  N.  W.  90.  N.  H.— Hill  V. 
Loomis,  6  N.  H.  263.  Ohio.— Sproul  r.Mc- 
Coy,  26  Ohio  St.  577;  State  r.  O'Brien, 
7  Ohio  Cir.  Dec.  386,  14  Ohio  Cir. 
Ct.  300.  Ore.— Bond  v.  Turner,  33  Ore, 
551,  54  Pac.  158,  44  L.  R.  A.  430.  Pa. 
Matson  v.  Bryan,  8  Pa.  Co.  Ct.  355; 
Liusenmayer  v.  Smythe,  3  Pa.  Co.  Ct. 
400.  Tex. — Bell  v.  Indian  Live  Stock 
Co.,  11  S.  W.  344;  Carroll  v.  First  Statq 
Bank  (Tex.  Civ.  App.),  148  S.  W.  818. 
Vt.— Haskill  v.  Andros,  4  Vt.  609,  24 
Am.  Dec.  645.  Wis. — Lowe  v.  String- 
ham,  14  Wis.  222. 

[a]  In  Lowe  v.  Stringham,  14  Wis. 
223,  the  debtor  was  a  non-resident  and 
it  was  held  that  he  was  entitled  to  the 
benefit  of  the  exemption  law's,  the 
eourt  saying:  "The  statute  makes  no 
discrimination  between  temporary  and 
permanent  residents,  nor  does  it  pur- 
port to  confine  its  privileges  to  resi- 
dents at  all.  It  exempts  certain  art- 
icles of  the  debtor  and  his  family,  and 
we  think  it  would  be  entirely  inconsist- 
ent with  the  beneficent  intentions  of 
the  statute,  as  well  as  with  the  dignity 
of  a  sovereign  state,  to  say  that  the 
temporary  sojourner,  or  even  the 
stranger  within  our  gates,  was  not  en- 
titled to  its  protection." 

fb]  "Nothing  short  of  the  express 
language  of  a  statute  would  justify  us 
in  saying  that  a  person  may,  by  virtue 
of  an  execution,  be  stripped  of  his 
wearing  apparel,  his  necessary  house- 
hold furniture,  and  his  only  cow,  mere- 
ly because  he  resides  under  another 
government,  when  a  person  residing 
here  would  not  be  subject  to  the  same 
inconvenience  and  distress."  Haskill 
V.  Andros,  4  Vt.  609,  24  Am.  Dec.  645, 

fcl  Non-residents,  heirs  or  legatees 
can  claim  the  exemption  of  the  pro- 
ceeds of  life  insurance  provided  for  by 
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(B.)  "Who  Are  Eesidexts. —  (1.)  In  General — The  qiiPstion  of  resi- 
dence, where  it  is  an  element  in  the  debtor's  right  to  exemption,  is 
largely  one  of  intention  as  manifested  by  acts  and  cireuiiistances^'' 
from  which  it  must  appear  that  the  debtor,  at  the  time  of  the  levy,-^' 
or,  in  some  jurisdictions,  before  sale  of  the  property  under  levy,^^  had 
an  actual,'-^  as  distinguished  from  a  technical,^*  residence  in  the  state. 
It  need  not  amount,  it  seems,  to  a  domicil,^^  though  in  many  respects 
identical  therewith,^"  but  it  must  be  something  more  than  a  temporary 
sojourn  in  or  a  passing  through  tlie  state."  The  residence  need  not 
have  been  for  any  particular  period,^"  nor  need  it  be  in  any  particular 
county  in  the  state,^* 


Code  1892,  §1965.     Borodofski  V.  Feld, 
88  Miss.  31,  40  So.  816. 

30.  Ark.— MeAlister  &  Co.  v.  Rob- 
ins, 100  Ark.  540,  140  S.  W.  732.  Minn. 
Thompson  v.  Peterson,  122  Minn.  228, 
142  N.  W.  307.  Mo. — McDowell  v. 
Friedman  Bros.  Shoe  Co.,  135  Mo.  App. 
276,  115  S.  W.  1028.  N.  C— Jones  f. 
Alsbrook,  115  N.  C.  46,  20  S.  E.  170. 
W.  Va.— Stein  v.  Staats,  74  W.  Va.  357, 
81  S.   K.  1132. 

31.  Ala.— MoCrary  v.  Chase,  71  Ala. 
540.  Colo. — Wymond  v.  Amsbury,  2 
Colo.  213.  Mo.— Caldwell  v.  Renfro,  99 
Mo.  App.  376,  73  S.  W.  340.  S.  C. 
Grav  V.  Putnam,  51  S.  C.  97,  28  S.  E. 
149." 

32.  Stein  v.  Staats,  74  W.  Ya,  357, 
81  S.  E.  1132;  State  v.  Allen,  48  W. 
Ya.  154,  35  S.  E.  990,  86  Am.  St.  Eep. 
29,  50  L.  R.  A.  284. 

[a]  One  who  has  "become  legally 
non-resident  may  before  sale  of  his 
property  under  levy  and  at  the  time 
he  claims  its  exemption  therefrom,  by 
a  change  of  intention  and  circumstances 
in  good  faith  again  become  a  resident 
of  the  state,  and  be  entitled  to  the 
benefit  of  the  exemption  law.  Stein 
V.  Staats,  74  W,  Ya.  857,  81  S.  E.  1133; 

33.  Stotesbury  v.  Kirtland,  35  Mo. 
App.  148;  Steele  v.  Leonori,  28  Mo. 
App.  675;  Jones  v.  Alsbrook,  115  N.  C. 
46,  20  S.  E.  170;  Munds  V.  Cassidey,  98 
N.  C.  558,  4  S.  E.  353. 

fa]  That  non-residence  as  used  in 
attachment  laws  (1)  has  not  the  same 
meaning  as  in  exemption  laws.  See 
Grimestad  V.  Lofgren,  105  Minn.  2S6, 
117  N.  W.  515,  127  Am.  St.  Rep.  566. 
But  (2)  the  AVest  Yirginia  courts  seem 
to  give  the  term  the  same  meaning  in 
both  cases.  State  r.  Allen,  48  W.  Ya. 
154,  35  S.  E.  990,  86  Am.  St.  Rep.  29, 
50  L.  E.  A.  284.  And  see  Clark  v.  Ward, 


12  Gratt.  (53  Ya.)  440;  Moore  v.  Holt, 
10   Gratt.    (51   Ya.)    284. 

34.  Cromer  v.  Self,  149  N.  C.  164, 
62  S.  E.  885. 

[a]  "Although  the  legal  domicile 
of  the  defendant  may  remain  for  some 
purposes  in  the  state  of  Missouri,  yet 
that  he  had  in  fact,  prior  to  the  filing 
of  his  answer,  become  a  non-resident 
of  this  state,  in  such  a  sense  as  debars 
him  frojn  claiming  the  privilege  of  our 
exemption  laws."  Stotesbury  v.  Kirt- 
laud,  35  Mo.  App.  148.  See  also  Cromer 
r.  Self,  149  N.  C.  164,  62  S.  E.  8S5. 

35.  In  re  Dinglehoef,  109  Fed.  866. 
See  Jones  v.  Alsbrook,  115  N.  C.  46, 
20  S.  E.  170.     Compare  preceding  note. 

[a]  "Residence  indicates  perman- 
ency of  occupation  as  distinct  from 
lodging  or  boarding  or  temporary  oc- 
cupation but  does  not  include  so  much 
as  domicile  which  requires  an  intention 
continued  with  residence.  In  re  Dingle- 
hoef, 109  Fed.  866.  And  see  State  v. 
Allen,  48  AV.  Ya.  154,  35  S.  E.  990,  86 
Am.  St.  Rep.  29,  50  L.  R.  A.  284. 

[b]  But  that  domicil  in  the  stato 
is  intended,  see  Keelin  v.  Graves,  129 
Tenn.  103,  165  S.  W.  232. 

36.  See  discussion  following. 

37.  In   re  Dinglehoef,  109   Fed.   866. 
[a]     Sojourning  in  a  boarding  house 

for  a  short  i)eriod  does  not  constitute 
one  a  resident.  In  re  Dinglehoef,  109 
Fed.   866. 

38.  L'nion  County  Tnv.  Co.  r.  jMes- 
six,  152  Iowa  412,  132  N.  W.  823; 
Chesnev  r.  Francisco,  12  Neb.  626,  12 
N.   W."94. 

[a]  Intention  To  Remain. — "If  ho 
has  actually  come  within  the  state  with 
the  intention  of  remaining  he  shall  be 
considered  a  resident."  Union  Countv 
Inv.  Co.  r.  Messix,  152  Iowa  412,  132 
N.  W.  823. 

39.  Mark  v.  State,  15  Tnd.  98. 
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(2.)  Famhj  in  Anotlwr  State.  — Generally  it  is  the  debtor's  residence 
and  not  that  of  his  family  which  controls,  and  his  right  to  exemptions 
is  not  defeated  by  the  fact  that  the  family  resides  outside  the  state,*" 
unless  the  statute  makes  actual  residence  with  tlie  family  essential.** 
However,  the  statute  may  make  residence  of  the  debtor's  family  within 
the  state  the  criterion,  notwithstanding  his  temporary  or  permanent 
abode  is  beyond  the  jurisdiction.^^ 

(3.)  Semoval  From  State. —  If  a  right  of  exemption  existed  at  the 
time  of  the  levy,  it  is  not  defeated  as  to  that  levy  by  a  removal  from 
the  state  pending  the  trial  or  determination  of  the  right  of  exemption.*^' 
But  as  to  subsequent  levies  made  after  the  remioval,  the  right  of  exemp- 
tion may  he  lost  because  of  the  loss  of  the  necessary  residence.**  To 
become  a  non-resident  within  the  meaning  of  the  exemption  laws,  there 
must  be  something  more  than  an  intention  to  remove  to  another  state,*-'' 
even  though  such  intention  is  coupled  with  preparations,*^  or  an  actual 


[a]  Residence  upon  an  Indian  re- 
servation is  sufficient  to  entitle  defend- 
ant to  exemptions  reserved  to  resi- 
dents. Coey  V.  Cleghorn,  10  Idaho  166, 
79  Pac.   72,   109   Am.  St.  Eep.   199. 

[b]  In  transit  from  house  to  house 
through  different  counties  as  well  as  in 
a  single  county  the  debtor  is  protected. 
Mark  v.  State',  15  Ind.  98. 

[c]  Avoiding  Criminal  Process. 
Wliere  an  execution  debtor  had  left  the 
house  where  he  resided  with  his  family 
to  avoid  criminal  process,  and  though 
frequently  seen  in  the  county,  his  us- 
ual whereabouts  were  unknown,  he  is 
not  thereby  deprived  of  his  right  of 
exemption.  Norman  v.  Bellman,  16 
Ind.  156. 

[d]  One  who  secretly  absconds  anci 
vrhose  whereabouts  are  unknown  may 
still  be  a  resident  householder,  in  the 
absence  of  any  proof  that  he  did  not 
intend  to  return  to  his  family.  Green 
f.  Simon,  17  Ind.  App.  360,  46  N.  E. 
693. 

40.  Kan. — Zimmerman  v.  Pranke,  34 
Kan.  650,  9  Pac.  747;  Fish  v.  Street,  27 
Kan.  270.  Ky.— Stirman  v.  Smith,  8 
Ky.  L.  Eep.  781.  Mich.— Pettit  r. 
Muskegon  Booming  Co.,  74  Mich.  214, 
41  N.  W.  900. 

[a]  Sending  his  family  to  anothei' 
state  with  the  intention  of  following 
them  and  making  his  home  there  as 
soon  as  he  could  dispose  of  his  property 
does  not  deprive  the  debtor  of  the  bene- 
fits of  the  state  exemption  laws.  Stir- 
man  V.  Smith,  8  Ky.  L.  Eep.  781. 

[b]  Though  her  husband  reside  out- 
side the  state,  a  woman,  head  of  a  fam- 
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ily,    mav    claim    exemptions    as  a   resi- 
dent.    Fish  V.  Street,  27  Kan.  270. 

41.  Ala. — Allen  v.  Manasse,  4  Ala. 
554.  Colo. — Schwartz  v.  Birnbaum,  21 
Colo.  21,  39  Pac.  416.  Neb.— Chesney 
V.  Francisco,  12  Neb.  626,  12  N.  W.  94; 
People   V.   McClay,   2   Neb.    7. 

42.  Bonnel  v.  Dunn,  28  N.  J.  L,  153. 

[a]  "The  statute  meant  to  provide 
for  the  comfort  of  families  residing  in 
this  state,  and  hence  the  language  used 
is  not,  the  property  of  any  debtor  re- 
siding in  this  state  having  a  family 
but  the  property  of  any  debtor  having 
a  family  residing  in  this  state  shall  be 
reserved  for  the  use  of  the  family." 
Bonnel  r.  Dunn,  28  N.  J.  L.  153. 

43.  MeCrary  v.  Chase,  71  Ala.  540; 
Caldwell  v.  Eenfro,  99  Mo.  App.  376, 
73   S.  W.   340. 

44.  See  supra,  II,  B,  5,  b,  (I),  (A). 

45.  lU.— Winslow  v.  Benedict,  70  lU. 
120.  la.— Eussell  v.  Dillcy,  159  N.  W. 
189.  Minn. — Grimcstad  v.  Lofgren, 
105  Minn.  286,  117  N.  W.  515,  127  Am. 
St.  Eep.  566.  Pa. — Springer  v.  Lewis, 
22  Pa.  191. 

46.  Ala. — Herzfeld  v.  Beazley,  106 
Ala.  447,  17  So.  623.  Ark.— McAlister 
&  Co.  V.  Eobins,  100  Ark.  540,  140  S. 
W.  732.  la. — Graw  v.  Manning,  54  Iowa 
719,  7  N.  W.  150.  Ky. — Anthony  A.  C. 
&  Co.  V.  Wade,  1  Bush  110;  Stirman  v. 
Smith,  10  Ky.  L.  Eep.  665,  10  S.  W. 
131;  Easco  v.  Sheet,  8  Ky.  L.  Eep. 
703. 

fa]  Packing  up  to  leave  for  another 
state.  Anthonv  A.  C.  &  Co.  V.  Wade, 
1  Bush   (Ky.)    110. 

[b]  Delivering  furniture  to  railroad 
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inception  of  the  journey."''  But  a  removal  to  another  state  with  no 
intention  of  returnint;,'*^  or  with  a  vaj^ue  and  indefinite  intent  to  re- 
turn,"" will  constitute  the  debtor  a  non-resident  and  defeat  his  exenip 
tion.  It  is  otherwise  where  he  eoes  to  another  state  for  a  temporary 
purpose  only,  intendin<^  to  return  to  his  former  abode  as  soon  as  prac- 
ticable or  convenient.'" 


for  shipment  by  one  who  intends  to 
quit  tlio  stato  permanently.  Herzfeld 
V.  Beazley,  lOG  Ala.  447,  17  So.  C23; 
Wood  V.  Bresuahan,  63  Mich.  614,  30 
N.   W.    206. 

[c]  Sending  family  to  another  state 
with  the  intention  of  following  is  not 
sufficient.  Stirman  v.  Smith,  10  Ky. 
L.  Rep.  665,  iO  S.  W.  131. 

fd]  In  Iowa  by  §3076  of  the  code,  a 
debtor  who  h;is  "started  to  leave"  the 
state  has  exempt  only  the  ordinary 
wearing  apparel  of  himself  and  family 
&nd  such  otlier  property  in  addition  as 
he  may  select  in  all  not  exceeding  sev- 
enty-five dollars  in  value.  Under  this 
provision  a  defendant  has  "started  to 
leave"  the  state,  when  he  makes  pre- 
parations to  leave.  Graw  V.  Manning, 
54  Iowa  719,  7  N.  W.  150. 

[e]  "About  To  Leave  the  State." 
In  Missouri  the  statute  allows  execu- 
tion against  any  person  who  is  about 
to  leave  the  state.  Mignogna  v.  Chiaf- 
farelli,  151  Mo.  App.  359,  131  S.  W. 
769. 

47.  Anthonv  A.  C.  &  Co.  v.  Wade,  1 
Bush  (Ky.)  110;  Bonnel  v.  Dunn,  28 
N.    J.   L.    153. 

[a]  In  Transitu. — "An  avowed  in- 
tention on  his  part  to  remove,  and  a 
packing  up  for  that  purpose,  did  not 
deprive  him  of  the  character  of  house- 
keeper; nor  would  he  cease  to  be  such 
while  in  transitu  from  one  place  to  an- 
other any  more  than  an  intention  to 
remove  would  deprive  a  man  of  his 
residence  or  domicile."  Anthony  v. 
Wade,  1  Bush  (Ky.)  110. 

[b]  In  West  Virginia,  where  non- 
lesidence  under  exemption  statutes 
means  the  same  thing  as  it  does  in  at- 
tachment, a  debtor  becomes  a  non-resi- 
dent when  he  actually  begins  his  jour- 
ney to  the  other  state  with  the  inten- 
tion to  abandon  his  residence.  State 
V.  Allen,  48  W.  Va.  154,  35  S.  E.  990, 
86  Am.  St.  Rep.  29,  50  L.  R.  A.  284. 

48.  La.— Lambeth  v.  Milton,  2  Rob. 
81.  Mich.— McHugh  r.  Curtis,  48  Mich. 
262,  12  N.  W.  163.  Minn.— Orr  r.  Box, 
22  Minu.  485.  Mo. — Stotcsbury  v.  Kirt- 


land,  35  Mo.  App.  148.  N.  C— Cromer 
r.  Self,  149  N.  C.  164,  62  S.  E.  885.  Pa. 
Dock  V.  Cauldwell,   10  Pa.  Super.  51. 

fa]  An  absconding  debtor  who  has 
departed  the  state  without  any  inten- 
tion of  returning  and  becomes  a  resi- 
lient of  another  jurisdiction  cannot 
avail  himself  of  the  benefits  of  exemp- 
tion laws.  Grimestad  r.  Lofgren,  105 
Minn.  286,  117  N.  W.  51.5,  127  Am.  St. 
Rep.  566;   Orr  r.  Box,  22  IMinn    485. 

[b]  A  fugitive  from  justice  who 
leaves  the  state  to  escape  the  conse- 
quences of  crime,  intending  to  remain 
away  indefinitely,  is  a  non-resident 
within  the  exemption  laws.  Cromer  V. 
Self,  149   N.   C.   164,   62   S.   E.   885. 

fc]  Facts  evidencing  an  intention 
on  the  part  of  one  who  deserted  his 
wife  and  left  the  state,  not  to  return 
to  the  state,  sufficiently  refute  his  claim 
of  citizenship.  Dock  v.  Cauldwell,  19 
Pa.  Super.  51. 

49.  Stotesbury  v.  Kirtland,  35  Mo. 
App.  148. 

[al  An  indeterminate  or  floating  in- 
tention to  return  to  the  state  from 
which  removed  is  not  sufficient.  Mc- 
Dowell r.  Friedman  Bros.  Shoe  Co.,  135 
Mo.  App.  276,  115  S.  W.  1028. 

[b]  At  Some  Uncertain  Time. — One 
who  has  been  a  resident  but  has  re- 
moved from  the  state  with  the  expect- 
ation of  returning  at  some  uncertain 
time  is  not  entitled  to  exemptions. 
Munds  V.  Cassidy,  98  N.  C.  558,  4  S.  E. 
353. 

50.  Ala.— Herzfeld  v.  Beazley,  106 
Ala.  447,  17  So.  623.  Ark.— Birdsong 
V.  Tuttle,  52  Ark.  91,  12  S.  W.  158,  20 
Am.  St.  Rep.  156.  Mich. — Erickson  r. 
Drazkowski,  94  Mich.  551,  54  N.  W. 
283.  Minn. — Thompson  r.  Peterson,  122 
Minn.  228,  142  N.  W.  307.  Mo.— Grif- 
fith r.  Bailey,  79  Mo.  472;  Mt-Doweli  V. 
Friedman  Bros.  Shoe  Co.,  135  Mo.  App. 
276,  115  S.  W.  1028.  N.  C— Chitty  V. 
Chitty,  118  N.  C.  047,  24  S.  E.  517,  32 
L.  R.  A.  394.  Tenn. — Keelin  v.  Graves, 
129  Tenn.  103,  165   S.  W.  232. 

[a]  Prolonged  Absence. — "But,  at 
all    events,    one    who    is    domiciled    in 
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(II.)  Family  Eelation.  —  (A.)  In  General  —  It  is  not  so  much  the 
debtor  himself  as  it  is  his  family  that  exemption  laws  aim  to  protect.^' 
The  person,  it  is  true,  is  sometimes  described  simply  as  "del)tor"  and 
'•defendant/'"  and  again  certain  exemptions  are  reserved  to  individ- 


Tenncssee,  altliough  he  may  be  tem- 
porarily absent  from  the  state  for  a 
considerable  length  of  time  on  business, 
is  entitled  to  hold  his  exempt  prop- 
erty free  from  attachment  or  execu- 
tion for  debt,  even  though  such  ab- 
sence be  so  prolonged  as  to  justify  an 
attachment  in  lieu  of  personal  service 
as  to  other  kinds  of  property."  Keelin 
V.  Graves,  129  Tenu.  103,  165  S.  W. 
232. 

[b]  A  bona  fide  residence  prior  to 
departure  must  have  been  acquired, 
otherwise  a  declared  intention  to  re- 
turn will  not  avail  anything.  In  re 
Dinglehoef,  109  Fed.  8G6. 

[c]  "In  order  to  determine  whether 
one  is  a  resident  of  this  state  in  this 
sense,  it  is  necessary,  iu  some  instances, 
to  ascertain  the  intent  of  the  party. 
"When  one  has  been  such  a  resident,  a 
removal  from  its  limits,  with  intent  not 
to  return,  will  at  once  deprive  him  of 
the  privileges  incident  to  his  residence 
here;  but  the  absence  may  be  intended 
to  be  of  such  a  temporary  nature  as  to 
avoid  the  consequences  above — it  is  for 
the  jury  to  determine.  In  which  case 
it  may  be  important  to  learn  the  pur- 
pose of  the  party  and  the  circum- 
stances of  the  removal.  Was  it  for 
the  purpose  of  engaging  in  business? 
the  kind  of  business?  did  he  take  with 
him  all  his  property?"  Jones  v.  Als- 
brook,  115  N.  C.  46,  20  S.  E.  170. 

51.  Ala.— Keififer  v.  Barney,  31  Ala, 
192;  Sallee  v.  Waters,  17  Ala.  482.  Ind. 
Green  v.  Simon,  17  Ind.  App.  360,  46 
N.  E.  693.  Ky. — McMurray  v.  Shuck, 
6  Bush  111,  99  Am.  Dec.  662;  Bell  V 
Keach,  80  Ky.  42,  3  Ky.  L.  Eep.  520. 
Me.— Everett  v.  Herrin,  46  Me.  357, 
74  Am.  Dec.  455.  N.  Y. — Blake  v. 
BoUe,  9  Misc.  714,  30  N.  Y.  Supp.  209. 
Tex. — Ray  v.  Curiv  (Tex.  Civ.  App.), 
126  S.  W.  26.  Wash. — Peerless  Pacific 
Co.  V.  Burckhard,  90  Wash.  221,  155 
Pac.  1037. 

[a]  "The  evident  purpose  and 
meaning  of  the  law-making  power  in 
placing  the  exempted  property  beyond 
the  reach  of  creditors,  was  to  enable 
the  head  of  the  household  to  provide 
for  himself  and  his  family  or  those  who 
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are  living  with  him  and  dependent 
upon  him  for  a  support."  Brooks  v, 
Collins,  11  Bush   (Ky.)   622. 

[b]  "The  object  of  the  exemption 
laws  was  doubtless  to  protect  from 
execution,  and  secure  to  the  immediate 
fa7nily  of  the  debtor,  he  being  a  bona 
fide  housekeeper,  the  enumerated  art- 
icles; the  family  consisting  of  those 
that  the  debtor  was  in  legal  contem- 
plation bound  to  provide  for  by  obli- 
gations higher  than  such  as  bound  him 
to  pay  his  debts,  and  who,  from  tender 
years  and  other  disabilities  were  unable 
to  provide  for  themselves."  McMurray 
V.  Shuck,  6  Bush  (Ky.)  Ill,  99  Am. 
Dec.  662. 

[c]  Form  of  Statute  Immaterial. 
"Though  the  particular  statute  under 
consideration,  as  is  the  case  here, 
makes  the  exemptions  in  favor  of  the 
judgment  debtor  eo  nomine,  the  courtg 
do  not  regard  them  as  conferring  a 
personal  right  upon  the  debtor,  but 
rather  as  declaring  a  family  right 
which  may  be  asserted  effectively  by 
the  wife  or  any  other  person  upon 
whom,  for  the  time,  the  care  of  the 
family  has  been  cast."  Mennell  v. 
Wells,  51  xMont.  141,  149  Pac.  954. 

f  d]  The  statute  exempting  the  wear- 
ing apparel  of  a  householder  and  his 
family  was  designed  for  the  protection 
of  poor  and  destitute  families  and  not 
for  the  benefit  of  one  who  is  neither  a 
householder  nor  dependent  upon  a 
householder  for  his  support.  Bowne  v. 
Witt,  19  Wend  (N.  Y.)  475.  Compare 
Eumpus  V.  Maynard,  38  Barb.  (N.  Y.) 
626. 

[e]  Operatives  hired  by  the  debtor 
to  prosecute  his  business  either  in  cul- 
tivating a  farm  or  the  performance  of 
other  service,  are  not  intended  to  be 
protected  by  the  exemption  laws.  Mc- 
Murrav  v.  Shuck,  6  Bush  (Ky.)  Ill, 
99  Am".  Dec.  662. 

52.  Tn  re  Eberhart's  Appeal,  39  Pa. 
509,  80  Am.  Dec.  536;  Swaney  v.  Dou- 
mont,  44  Pa.  Super.  49;  Strouse's  Exr. 
V.  Becker,  38  Pa.  190,  80  Am.  Dec.  474; 
Fisher  v.  Elliott,  11  Phila.  (Pa.)  344, 
33   Leg.   Int.  140. 

[a]     A  terra   tenant  is   neither   de- 
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uals,  irrespective  of  their  connection  vrith  a  family;"^  but  the  debtor 
to  whom  exemptions  are  allowed  is  usually  desi^'nated  as  "part  of  a 
family,""  "member  of  the  family,""  or  "head  of  a  family."^" 

(B.)  What  Constitutes  a  Family.  —  Just  what  the  term  "family" 
means  within  the  contemplation  of  exemption  statutes  is  difficult  of 
ascertainment.  From  the  various  definitions  thereof  appearing  in  the 
cases,"  it  may  be  deduced  that  a  family  exists  within  the  purview  of 


fendant  nor  debtor  within  the  meaning 
of  the  statute.  In  re  Eberhart's  Ap- 
peal, 39  Pa.  509,  80  Am.  Dec.  536. 

[b]  A  sub-tenant  or  assignee  of  the 
original  tenant  -who  has  never  been 
recognized  by  the  landlord  cannot  claim 
the  exemption  on  a  distress  levied  upon 
his  goods,  where  the  process  is  in  the 
name  of  the  original  lessee.  Eosen- 
berger  v.  Hallowell,  3  Phila.  (Pa.)   330. 

[c]  "The  goods  of  the  wife  of  a 
tenant  on  the  demised  premises  may 
be  seized  for  rent  and  the  wife  is  not 
entitled  as  against  the  landlord  to  the 
benefit  of  the  exemption  law.  She  is 
not  a  defendant  nor  debtor  within  the 
meaning  of  the  act.  Swaney  v.  Dou- 
mont,  44  Pa.  Super.  49. 

[d]  A  garnishee,  debtor  of  the  de- 
fendant, is  entitled  to  the  exemption. 
Fisher  v.  Elliott,  11  Phila.  (Pa.)  344, 
33  Leg.  Int.  140. 

53.  Snow  r.  West,  35  Utah  206,  99 
Pac.  674,  136  Am.  St.  Rep.  1047;  Geiger 
V.  Kobilka,  26  Wash.  171,  66  Pac.  423, 
90   Am.   St.   Rep.    733. 

[a]  Wearing  apparel  in  actual  use 
is  exemjit  to  all  persons  on  grounds 
of  common  justice.  Mumpus  V.  May- 
nard,  38  Barb.   (N.  Y.)   626. 

[b]  Aged  and  infirm  persons  are 
sometimes  given  exemptions.  Allen  f. 
Pearce,  101  Ga.  316,  28  S.  E.  859,  65 
Am.  St.  Rep.  306,  39  L.  R.  A.  710. 

54.  Zimmerman  v.  Franke,  34  Kan. 
650,  9   Pac.   747. 

[a]  Part  of  Family. — Where  a 
single  man,  twenty-five  years  of  age, 
resides  in  Kansas  and  his  father  ancl 
mother  and  unmarried  sister  reside  in 
Illinois  and  the  son  has  not  resided 
with  his  father  and  mother  and  un- 
married sister  for  about  seven  years, 
he  is  not  a  part  of  his  father's  family 
within  the  meaning  of  the  exempt  ion 
laws  even  though  he  helps  supjiort  his 
mother  and  sisters.  Zimmerman  V. 
Franke,  34  Kan.  650,  9  Pac.  747. 

55.  Bowne  f.  Witt,  19  Wend.  (N.  Y.) 
475. 

56.  Ala„— McAlister    &    Co.    v.   Rob- 


ins, 100  Ark.  540,  140  S.  W.  732.  Fla. 
Jetton  Lumb.  Co.  v.  Hall,  67  Fla.  61, 
64  So.  440,  51  L.  R.  A.  (N.  S.)  1121. 
Ga. — Bennett  v.  Trust  Company,  106 
Ga.  578,  32  S.  E.  625;  Smith  v.  Berman, 
8  Ga.  App.  262,  68  S.  E.  1014.  Ind, 
Green  v.  Simon,  17  Ind.  App.  360,  46 
N.  E.  693.  la.— Blair  v.  Fritz,  162 
Iowa  716,  144  N.  W.  611;  Lames  v. 
Armstrong,  162  Iowa  327,  144  N.  W.  1, 
49  L.  R.  A.  (N.  S.)  691;  Union  County 
Inv.  Co.  V.  Messix,  152  Iowa  412,  132 
N.  W.  823;  Pease  i.  Price,  101  Iowa  57, 
69  N.  W.  1120.  Kan.— Harrison  v.  Fos- 
ter, 94  Kan.  284,  146  Pac.  355;  Jack- 
man  V.  Lambertson,  71  Kan.  138,  80 
Pac.  55.  Ky. — Jarboe  v.  Havden,  133 
Ky.  378,  117  S.  W.  961.  Mo.— Mig- 
nogna  v.  Chiaffarelli,  151  Mo.  App.  359, 
];51  S.  W.  769.  Mont.— Menuell  v. 
Wells,  51  Mont.  141,  149  Pac.  954, 
N.  D.— Woods  v.  Teesou,  31   N.  D.  610, 

154  :N.  W.  797.  Okla»— Nicholson  v. 
Binion,  158  Pac.  384.  S.  C— Kookard 
V.  Atlanta  &  C.  Air  Line  Ry.  Co.,  89 
S.  C.  371,  71  S.  E.  992.  Tex.— Carroll  v. 
First  State  Bank  (Tex.  Civ.  App.),  143 
S.  W.  818;  Ray  v.  Curry  (Tex.  Civ. 
App.),  126  S.  W.  26.  Wash.— Peerless 
Pacific  Co.  V.  Burckhard,  90  Wash.  221, 

155  Pac.  1037. 

[a]  "Person  with  a  family."  Wil- 
son's Assignee  V.  Wilson,  101  Ky.  731, 
42  S.  W.  404. 

57.     See  cases  following. 

[a]  "A  'family'  is  a  collection  of 
persons  living  under  one  roof,  having 
one  head  or  management.  .  .  .  The 
relation  existing  among  the  group  must 
be  of  a  permanent  and  domestic  char- 
acter." Blair  i:  Fritz,  162  Iowa  716, 
144  N.  W.  611. 

[b]  "A  collective  body  of  persons 
who  live  in  one  house  under  one  head 
or  manager."  Duncan  i.  Frank,  8  Mo. 
App.   2S6. 

[c]  "The  word  'family'  as  used  in 
the  exemption  laws,  we  think  embraces 
a  collective  body  of  persons,  gonerallv 
relatives  and  servants — a  household, 
living  together  in  one  house   or  curtil- 
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these  laws  Avhere  there  is  a  domestic  association  of  persons  upon  one  of 
%vhom  devolves  the  duty,  moral  or  legal,  to  support  the  others  and  a 
corresponding  state  of  dependence  upon  the  part  of  the  members  so 
supported.-'*  The  group  must  be  of  a  domestic  and  permanent  char- 
aeler.'^^  The  relation  is  one  of  social  status,  not  of  mere  contract,*^"  and 
an  abiding  together  temporarily  as  strangers  or  for  convenience,  there 
being  no  legal  or  moral  obligation  on  the  part  of  one  to  support  the 
others,  does  not  constitute  the  group  a  family.''^  It  is  sometimes  re- 
garded as  essential  that  the  defendant  members  reside  with  the  de])tor."^ 
Estrangement  or  temporary  separation  is,  however,  not  usually  con- 
sidered sufficient  to  disrupt  the  family  relation  ;°^  but  continued  separ- 


age — an<l  does  not  embrace  separate  in- 
dividuals who  have  no  common  home." 
Zimmerman  v.  Franke,  34  Kan.  650,  9 
Pae.  747. 

[d]  Support  or  Dependence. — ''To 
constitute  one  or  more  persons,  with 
another,  living  together  in  the  same 
house,  a  family,  it  must  appear  that 
they  are  being  supported  by  that  other 
in  whole  or  in  part,  and  are  dependent 
on  him  therefor  and,  further,  that  he 
is  under  a  natural  or  moral  obligation 
to  render  such  support."  Sheehy  v. 
Scott,  128  Iowa  551,  104  N.  W.  1139, 
4  L.  R.  A.   (N.  S.)   365. 

[e]  Relationship  and  Residence. 
"To  constitute  a  family  within  the 
meaning  of  the  act,  the  relation  of  par- 
ent and  child,  or  that  of  husband  and 
wife,  must  exist;  there  must  be  a  con- 
dition of  dependence  on  the  one  or  the 
other  of  these  relations;  but  it  is  not 
necessary  that  all  the  dependents 
should  live  under  the  same  roof,  or  that 
the  family  should  live  together;  it  ia 
the  relation  and  the  dependence  on 
that  relation,  not  the  aggregation  of 
the  individuals,  that  constitutes  a  fam- 
ily— Abercrombie  v.  Alderson,  9  Ala. 
981 ;  Allen  v.  Manassee  &  Mosely,  4  Ala. 
5.54."     Sallee  r.  Waters,  17  Ala.  482. 

[f]  For  other  definitions,  see:  Ark. 
Harbison  v.  Vaughn,  42  Ark.  539.  Cal. 
Ec  Lamb's  Est.,  95  Cal.  397,  30  Pac. 
568;  Lawson  v.  Lawson,  15  Cal.  App. 
496,  115  Pac.  461,  464.  HI.— Holnbeck 
1.  Wilson,  159  111.  148,  42  N.  E.  169. 
la. — Arnold  r.  Waltz,  53  Iowa  706,  6 
N.  W.  40,  36  Am.  St.  Rep.  248.  Kan. 
Ellinger  v.  Thomas,  64  Kan.  180,  67 
Pae.  529;  Zimmerman  v.  Franke,  34 
Kan.  650,  9  Pac.  747.  Ky.— Carter  v. 
Adams,  9  Ky.  L.  Rep.  91,  4  S.  W.  36, 
Miss. — Pearson  v.  Miller,  71  Miss.  379, 
14  So.  731,  42  Am.  St.  Rep.  470.  Mo. 
Murdock    v.    Dalby,    13    Mo.    App.    41; 
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Duncan  v.  Frank,  8  Mo.  App.  286.  S.  C. 
Moyer  r.  Drummond,  32  S.  C.  165,  10 
S.  E.  952,  17  Am.  St.  Rep.  850,  7  L. 
R.  A.  747;  Bradley  v.  Rodelsperger,  3 
S.  C.  226.  Tex.— Wilson  v.  Cochran,  31 
Tex.  677.  Vt. — Town  of  Landgrove  v. 
Town  of  Pawlet,  20  Vt.  309. 

58.  See  the  cases  in  the  preceding 
note. 

59.  In  re  Opava,  235  Fed.  779; 
Blair  v,  Fritz,  162  Iowa  716,  144  N.  W. 
611. 

60.  Ky. — ^Scholl  v.  Laurenz,  14  Ky. 
L.  Rep.  228.  Mo.— State  v.  Kane,  42 
Mo.  App.  253;  Murdock  v.  Dalby,  13 
Mo.  App.  41.  Tex. — Roco  v.  Green,  50 
Tex.  483. 

61.  Blair  r.  Fritz,  162  Iowa  716,  144 
N,  W.  611;  Blake  f.  Bolte,  9  Misc.  714, 
30  N.  Y.  Supp.  209. 

62.  See  U.  S. — Jones  v.  Gray,  3 
Woods  494,  13  Fed.  Cas.  No.  7,463. 
Kan. — Zimmerman  v.  Franke,  34  Kan. 
650,  9  Pac.  747.  Mo. — Duncan  V.  Frank, 
8    Mo.   App.    286. 

But  see  Sallee  v.  Waters,  17  Ala.  482. 

[a]  A  married  woman  residing  in 
the  state,  who  has  no  children,  and 
whose  husband  is  a  non-resident,  has  no 
family  within  the  contemplation  of  the 
exemption  law.  Keiflfer  v.  Barney,  31 
Ala.   192. 

[b]  A  single  man,  residing  in  Kan- 
sas while  his  father,  mother  and  sister 
reside  in  Illinois,  and  he  has  been  ab- 
sent from  them  for  seven  years,  is  not 
part  of  the  family  within  the  exemption 
laws.  Zimmerman  v.  Franke,  34  Kan. 
650,   9   Pac.    747. 

63.  Ark. — Gates  v.  Steele,  48  Ark. 
539,  4  S.  W.  53.  Ky.— Carrington  v. 
Herrin,  4  Bush  624.  Mich.— Pettit  v. 
Muskegon  Boom.  Co.,  74  Mich.  214,  41 
N.  W.  900.  Mo.— Whitehead  v.  Tapp, 
69  Mo.  415;  State  v.  Fin,  8  Mo.  App. 
261.     N.  y. — Woodward  v.  Murray,  18 
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alion  of  either  spouse,  nmonntinp:  to  desertion,  will  sometimes  destroy 
the  relation."*  Ainon<?  tlic  various  groups  constitntin?  a  family  in  the 
sense  of  the  statute  may  be  mentioned  husband  and  wife;"  parent  and 
child;""  )>rothers  and  sisters;"  brother  supporting  a  Ijrother ;""  a  sister 
supporting  her  sister;""  an  aunt  or  uncle  and  nieces  or  nephews;^" 
grandparent  and  grandchild;''^  widow  and  servants;"  and  guardian 
and  minor  child." 


Johns.  400.  Tex.— Smith  r.  McBryde 
(Tex.  Civ.  App.),  IT.S  8.  W.  234;  Shook 
V.  Shook  (Tex.  Civ.  App.),  145  S.  W. 
682. 

[a]  "The  man  who  has  a  wife  and 
child  flppcndent  on  him  for  support  is 
the  hearl  of  a  family,  though  they  do 
not  reside  under  the  same  roof.  The 
wife  and  child  not  appearing  to  have 
any  permanent  home  elsewhere  than 
with  plaintiff's  relator,  their  domicil 
was  with  him,  though  there  may  have 
been  a  temporary  separation  for  econ- 
omical or  other  causes."  State  v.  Finn, 

8  Mo.  App.  261. 

64.  Linton   i-.  Crosby,  56  Iowa  386, 

9  N.  W.  311,  41  Am,  Eep.  107;  Ham- 
mond V.  Pickett  (Tex.  Civ.  App.),  158 
S.  W.  174. 

[a]  Where  after  divorce  from  hed 
and  hoard  the  husband  moves  to  an- 
other state,  and  contributes  nothing  to 
the  support  of  the  wife  and  child  who 
continue  to  live  in  the  other  state,  the 
group  under  such  circumstances  does 
not  constitute  a  family.  Hammond  v. 
Pickett  (Tex.  Civ.  App.),  158  S.  W, 
174. 

65.  Cal.— Williams  v.  Young,  17  Cal, 
403.  Ga. — Nelson  v.  Commercial  Bank, 
80  Ga.  328,  9  S.  E.  1075;  Dismuke  r. 
Eady,  80  Ga.  289,  5  S.  E.  494;  Barfield 
r.  Barfield,  72  Ga.  668.  TU.— Kitchell 
f.  Burgevin,  21  111.  40.  Ky. — Holburn 
V.  Pfanmiller's  Admr.,  114  Ky.  831,  71 
S.  W.  940;  Dowd  V.  Hurley,  78  Ky. 
260.  La.— Hebert  v.  Mayer,  47  La. 
Ann.  563,  17  So.  131.  Miss.— Trotter  v. 
Dobbs,  38  Miss.  198.  S.  C— Chafee  & 
Co.  r.  Painev,  21  S.  C.  11.  Tenn.— Dye 
r.  Cooke,  88  Tenn.  275,  12  S.  W.  631,  17 
.\m.  St.  Rep.  882;  Morgan  v.  Fowler,  2 
Yerg.  450.  Va. — Oppenheim  v.  Myers, 
99  Va.  5S2,  39  S.  E.  2\^ 

fal  Though  Alone  and  Without 
Children. — Cox  v.  Stafford,  14  How. 
Pr.    (N.  Y.)    519. 

66.  Ark.— Hollis  v.  State,  59  Ark. 
211,  27  S.  W.  73,  43  Am.  St.  Pep.  2S. 
lU.— People  I.  Stitt,  7  111.  App.  294. 
la. — Parsons    v.    Livingston,    11    Iowa 


104,  77  Am.  Doc.  135.  Ky.— Wilson's 
Assignee  r.  Wilson,  101  Ky.  731,  42  S. 
W.  404;  Herring  r.  Johnston,  24  Ky. 
L.  Rep.  1940,  72  S.  W.  793.  La.— Har- 
din r.  Wolf,  29  La.  Ann.  333.  Mich. 
Stilson  V.  Gibbs,  53  Mich.  2S0,  18  N. 
W.  815.  Mo. — Nash  r.  Norment,  5  Mo. 
A\ip.  545.  N.  Y. — Cantrell  r.  Conner, 
6  Daly  224,  51  How.  Pr.  45;  Robinson's 
Case,  3  Abb.  Pr.  466.  Ohio.— Sears  v. 
Hanks,  14  Ohio  St.  298,  84  Am.  Dec. 
378.  Tex.— Farmer  r.  Hale,  14  Tex. 
Civ.  App.  7:',,  37  S.  W.  164. 

[a]  A  Widower  and  His  Mother. 
Parsons  v.  Livingston,  11  Iowa  104,  77 
Am.  Dec.  135. 

67.  U.  S.—In  re  Opava,  235  Fed. 
779.  111.— Wike  v.  Garner,  179  111.  257, 
53  N.  E.  613.  Ind.— Graham  r.  Crock- 
ett, 18  Ind.  119.  Ky.— McMurray  v. 
Shuck,  6  Bush  111,  99  Am.  Dec.  662. 
Mo.— Wade  v.  Jones,  20  Mo.  75,  61  Am. 
Dec.  584;  Duncan  v.  Frank,  8  Mo.  App. 
286.  S.  C. — Mover  f.  Drummond,  32  S. 
C.  165,  10  S.  e".  952,  17  Am.  St.  Rep. 
850,  7  L.  R.  A.  747. 

[a]  A  man  and  his  widowed  sister 
and  her  children.  Wade  r.  Jones,  20 
Mo.   75,  61   Am.  Dec.   584. 

68.  Webster  r.  McGauvran,  8  N.  D. 
274,  78  N.  W.  80. 

69.  Chamberlain  V.  Brown,  33  S.  C. 
597,  11  S.  E.  439. 

70.  American  Nat.  Bank  r.  Cruger, 
31  Tex.  Civ.  App.  17,  71  S.  W.  784. 

71.  U.  S.— Ladiga  r.  Roland,  2  How. 
581,  11  L.  ed.  387.  Fla.— Adams  v. 
Clark,  48  Fla.  205,  37  So.  734.  Ga. 
Hall  V.  Matthews,  68  Ga.  490.  Kan. 
Cross  f.  Benson,  68  Kan.  495,  75  Pac. 
558,  64  L.  R.  A.  560.  Ky.— Sweeney 
V.  Ross,  12  Kv.  L.  Rep.  861.  15  S.  W. 
357;  Collins  v.  Gibson,  12  Ky.  L.  Rep. 
1338,  54  S.  W.  945.  La.— Hebert  v. 
Maver,  48  La.  Ann.  938,  20  So.  170. 
Tex.— Smith  r.  Wright,  13  Tex.  Civ. 
App.  4S0,  36  S.  W.  324. 

72.  Race  r.  Oldridge,  90  HI.  250,  32 
Am.   Rep.   27. 

73.  Rountree  v.  Dennard,  59  Ga. 
629,  27  Am.  Eep.  401. 
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(C.)  Head  of  the  Family.  —  (1.)  In  General.  —  There  can  be  but  one  head 
of  the  family  Avithin  the  meaning  of  the  statutes/*  and  who  that  per- 
son is  must  be  ascertained  from  the  facts  of  each  case.'^  Statutes  some- 
times define  the  term  or  at  least  designate  the  persons  included  there- 
in/*' In  general  the  head  of  the  family  is  the  one  who  controls,  super- 
vises and  manages  the  affairs  of  the  household  and  whose  duty  it  is  to 
support  the  same,"  even  though  he  contribute  in  part  only.'^^  That  the 
obligation  to  render  such  support  is  merely  a  moral  one  is  sufficient  in 
some  states  to  constitute  the  person  head  of  a  family,''^  but  elsewhere 
a  legal  obligation  must  be  shown.^'' 


74.  Forbes  r.  Groves,  134  Mo.  App. 
729,  115  S.  W.  451. 

[a]  Both  husband  and  wife  have, 
however,  been  held  entitled  to  exemp- 
tions of  real  and  personal  property 
owned  by  them  respectively.  Friday  v. 
Glasser,  14  Pa.  Super.  94. 

75.  Jetton  Lumber  Co.  v.  Hall,  67 
Fla.  61,  64  So.  440,  51  L.  E.  A.  (N.  S.) 
1121. 

76.  Kan. — Harrison  v.  Foster,  94 
Kan.  284,  146  Pac.  355  ;  Seymour,  Sabin  & 
Co.  V.  Cooper,  26  Kan.  539.  Mont.— Men- 
rell  V.  Wells,  51  Mont.  141,  149  Pac. 
954.  Utah. — Bunker  v.  Coons,  21  Utah 
164,  60  Pac.  549.  Wash.— Peerless  Pa- 
cific Co.  V.  Burckhard,  90  Wash.  221, 
155   Pac.   1037. 

77.  U.  S.—In  re  Morrison,  110  Fed. 
734.  Ga.— Bennett  v.  Trust  Company, 
106  Ga.  578,  32  S.  E.  625;  Holloway  v. 
Hollowav,  86  Ga.  576,  12  S.  E.  943,  22 
Am.  St.'  Rep.  484,  11  L.  R.  A.  518; 
Marsh  V.  Lazenbv,  41  Ga.  153;  Smith  v. 
Eerman,  8  Ga.  App.  262,  68  S.  E.  1014. 
la.— Blair  r.  Fritz,  162  Iowa  716,  144 
N.  W.  611.  La.— Taylor  v.  McElvin,  31 
La.  Ann.  283.  Mo. — Broyles  t.  Cox,  153 
Mo.  242,  54  S.  W.  488,  77  Am.  St.  Rep. 
714;  Eidenour-Baker  Groc.  Co.  v.  Mon- 
roe, 142  Mo.  165,  43  S.  W.  633;  Forbes 
V.  Groves,  134  Mo.  App.  729,  115  S.  W. 
451.  N.  D. — Webster  v.  McGauvran, 
8  N.  D.  274,  78  N.  W.  80.  Okla.— Ro- 
later  v.  Kinjr,  13  Okla.  37,  73  Pac.  291, 

[a]  Occupjring  a  position  of  honor 
in  the  family,  with  some  control  in  its 
affairs  and  contributing  occasionally  to 
its  support,  is  not  sufficient.  Forbes  v. 
Groves,  134  Mo.  App.  729,  115  S.  W. 
451. 

[b]  "It  is  one  thing  to  aid  and  as- 
sist in  the  support  of  the  family,  and 
quite  another  to  assume  control  of  the 
household  and  manage  and  supervise 
the  matters  about  the  house.  And,  we 
might  add,  it  is   one  thing  to  be  hou- 
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ored  as  the  patriarch  of  the  family^ 
and  quite  another  to  possess  real  and 
final  authority  in  its  affairs."  Forbes 
V.  Groves,  134  Mo.  App.  729,  115  S.  W. 
451. 

[c]  One  who  lived  with  his  son,  and 
in  lieu  of  paying  board,  gave  the  fam- 
ily the  use  of  the  house  and  lot  rent 
free,  worked  in  the  garden  a  little  and 
once  in  a  while  bought  something  for 
the  table,  is  not  the  head  of  the  fam- 
ily. Forbes  v.  Groves,  134  Mo.  App. 
729,  115  S.  W.  451. 

[d]  Not  Necessary  To  Be  Husband 
or  Father. — Ridenour-Baker  Grocery  Co. 
V.  Monroe,  142  Mo.  165,  43  S.  W.  633. 

[e]  The  occupation  of  the  claimant 
or  the  use  to  which  the  articles  are  put 
cannot  affect  his  right  of  exemption  as 
head  of  a  family.  Wilhite  v.  Williams, 
41  Kan.  288,  21  Pac.  256;  Young  ■;;. 
Bell,  1  Kan.  App.  265,  40  Pac.  675. 

78.  Forbes  v.  Groves,  134  Mo.  App. 
729,  115  S.  W.  451;  Ness  v.  Jones,  10  N. 
D.  587,  88  N.  W.  706,  88  Am.  St.  Rep. 
755.     See  also   next   following  section. 

79.  Wade  v.  Jones,  20  Mo.  75,  61 
Am.  Dee.  584;  Forbes  v.  Groves,  134 
Mo.  App.  729,  115  S.  W.  451;  State  v. 
Kane,  42  Mo.  App.  253. 

[al  "While  there  was  no  legal  ol)- 
ligation  on  the  part  of  this  widow  to 
support  the  minor  children  of  her  hus- 
band, yet  we  think  that,  inasmuch  as 
she  undertook  to  keep  them  together, 
and  to  care  for  and  support  them,  as 
the  evidence  shows  she  did,  they  all 
remained  members  of  the  testator's 
family,  and  she  thereby  became  the 
head  of  that  family."  Holloway  v. 
Holloway,  86  Ga.  576,  12  S.  E.  943. 

80.  Ala. — Sallee  v.  Waters,  17  Ala. 
482.  Ga.— Dendy  v.  Gamble,  64  Ga, 
528;  Calhoun  v.  McLendon,  42  Ga.  405. 
But  see  Holloway  v.  Holloway,  86  Ga. 
576,  12  S.  E.  943,  22  Am.  St.  Rep.  484, 
11  L.  E.  A.  518.    N.  y.— Blake  v.  Bolte, 
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(2.)  The  Utishand — Whcro  tlio  wife  and  husband  are  living  together 
the  law  recognizes  the  liushand  as  the  head  of  the  family, **'  notwith- 
standing he  may  eontril)Ule  little, "'^  or  notliing,-^  to  the  support  of  the 
family.  The  husband  may  continue  to  be  the  head  of  the  family,  though 
he  be  living  apart  from  his  wife/*  contributes  nothing  to  her  support/" 
and  has  attempted  to  procure  a  divorce,^"  or  is  adjudicated  insane. ^^ 

(3.)  The  Wife. —  Under  certain  circumstances  the  wife  may  become 
the  head  of  the  family.  She  has  been  regarded  as  such  in  some  cases 
where  she  is  the  main  support  of  the  family,^**  where  she  is  separated 
from  her  husband  by  agreement/^  or  is  divorced  from  him,'-"'  or  has 


9  Misc.  714,  30  N.  Y.  Supp.  209.  Ohio. 
Eilev  V.  Hitzler,  49  Ohio  St.  G51,  32  N. 
E.  753. 

[a]  The  father  of  an  illegitimate 
child,  who  resides  with  and  supports 
the  child  and  its  mother,  is  not  the 
"head  of  a  family,"  or  a  "house- 
holder," as  defined  in  statutes  pro- 
\iding  that  every  person  who  has  re 
siding  with  him  or  her  and  under  his 
care  and  maintenance  his  or  her  minor 
child,  is  a  householder  and  head  of 
a  family.  The  term  "child"  means 
legitimate  child.  Peerless  Pac.  Co.  r. 
Burckhard,  90  Wash.  221,  155  Pac.  1037. 

81.  Ga.— Bennett  r.  Trust  Company, 
106  Ga.  578,  32  S.  E.  625;  Eobson  r. 
Walker,  74  Ga.  823;  Morgan  v.  State,  63 
Ga.  307;  Neal  r.  Sawyer,  62  Ga.  352; 
Smith  f.  Berman,  8  Ga.  App.  262,  68 
S.  E.  1014.  111.— Clinton  r.  Kidwell, 
82  111.  427;  Arnold  v.  Coleman,  88  111. 
App.  608;  Farwell  Co.  r.  Martin,  65  111. 
App.  55;  Temple  r.  Freed,  21  111.  App. 
238.  La.— Fuselier  v.  Buekner,  28  La. 
Ann.  594.  Okla. — Nicholson  v.  Binion, 
158  Pac.  384. 

[a]  A  wife  who  carries  on  business 
in  her  own  name  and  with  her  own 
money  is  still  not  the  head  of  the  fam- 
ily, where  it  appears  she  did  not  ex- 
clusively control  the  earnings  and  the 
business  in  general.  Farwell  Co.  V. 
Martin,  65  111.  App.  55. 

82.  Ness  r.  Jones,  10  N.  D.  587,  88 
N.  W.  70G,  88  Am.  St.  Eep.  755. 

83.  .Johnson  r.  Little,  90  Ga.  781, 
17  S.  E.  294;  Muir  v.  Howell,  37  N.  J. 
Eq.  39. 

[a]  Where  physically  unable  to 
work  and  possessed  of  no  property  or 
means  of  support,  he  is  still  the  head 
of  the  familv.  Johnson  v.  Little,  90 
Ga.   781,   17   S.  E.   294. 

[b]  Though  the  wife  support  the 
minor  children  and  the  husband  as 
w-ell,  he  being  too  lazy  to   work,  that 


does  not  make  her  the  head  of  the 
familv.  Barry  v.  Western  Assur.  Co., 
19  Mont.  571,  49  Pac.  148,  61  Am.  St. 
Eep.  530. 

[c]  The  husband's  Liability  for  the 
■wife's  contracts  made  for  the  neces- 
saries of  support  and  maintenance  is 
sufficient  to  constitute  him  head  of  the 
family  though  he  contributes  nothing 
to  the  support  of  the  familv.  Eay  v. 
Curry   (Tex.   Civ.   App.),  126  S.  W.   26. 

84.  Keiffer  v.  Barnev,  31  Ala.  192; 
Eay  V.  Curry  (Tex.  Civ.  App.;,  126  S. 
W.   26. 

85.  Eay  v.  Curry  (Tex.  Civ.  App.), 
126  S.  W.  26.     See  supra  this  section. 

86.  Eay  v.  Curry  (Tex.  Civ.  App.), 
126   S.   W.   26. 

87.  Neal  v.  Sawyer,  62  Ga.  352; 
Union  County  Inv.  Co.  r.  Messix,  152 
Iowa  412,  132  N.  W.  823;  Van  Doran 
V.  Mardon,  48  Iowa  186. 

88.  Ark.— Memphis  &  L.  E.  Ey.  Co. 
V.  Adams,  46  Ark.  159.  Kan.— Har- 
rison r.  Foster,  94  Kan.  284,  146  Pac. 
355.  Ky. — Wilson  's  Assignee  v.  Wilson, 
101  Kv.  731,  42  S.  W.  404.  La.— Gins- 
berg V.  Groner,  117  La.  2GS,  41  So.  569. 
Minn. — Boelter  v.  Klossner,  74  Minn. 
272,  77  N.  W.  4,  73  Am.  St.  Eep.  347. 

But  see  section  immediately  preced- 
ing. 

fa]  Though  the  spouses  live  to- 
gether and  contribute  jointly  to  tho 
family  suj)port,  the  wife  mav  claim  ex- 
emption under  Gen.  St.,  1894,  §.3459. 
Boelter  r.  Klossner,  74  Minn.  272,  77 
N.  W.  4,  73  Am.  St.  Eep.  347. 

[b]  Where  the  wife  owns  and  man- 
ages the  hotel  wherein  she,  her  hus- 
band anil  child  reside,  she  is  entitled 
to  exemptions  as  head  of  a  family. 
Harrison  v.  Foster,  94  Kan.  284,  146 
Pac.  355. 

89.  Kenley  v.  Hudelson,  99  111.  493, 
39   Am.   Eep.   31. 

90.  Hammond  V.  Pickett  (Tex.  Civ. 
App.),  15S  S.  W.  174. 
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been  abandoned  by  him,  ^^  or  where  her  husband  has  absconded.^^ 
(4.)    A  Widower.  —  A  widower  is  entitled  to  claim  exemptions  as  head 

of  a  family  where  he  is  under  a  moral  or  legal  obligation  to  support 

dependents,^^  but  not  otherwise.^* 

(5.)   A  Widoxo.  -  A  widow  -wath  dependents,  adult  or  minor,  is  the  head 

of  a  family.^^    Her  claim  to  exemptions,  as  such  miust,  however,  rest 


91.  Ark.— White  v.  Swann,  68  Ark. 
102,  56  S.  W.  635,  82  Am.  St.  Rep.  282; 
HoUis  V.  State,  59  Ark.  211,  27  S.  W. 
73,  43  Am.  St.  Rep.  28.  111.— Berry  V. 
Hanks,  28  111.  App.  51;  People  v.  Stitt, 
7  111.  App.  294.  Ky.— Baum  v.  Turner, 
25  Ky.  L.  Rep.  600,  76  S.  W.  129.  Mo. 
Nash  V.  Norment,  5  Mo.  App.  545. 
Mont.— Men n ell  r.  Wells,  51  Mont.  141, 
149  Pae.  954.  Neb. — Frazier  v.  Syas, 
10  Neb.  115,  4  N.  W.  934,  35  Am.  Rep. 
466.  Ohio.— Regan  v.  Zeeb,  28  Ohio  St. 
483,   487. 

[a]  Judgment  Against  Husband. — A 
wife  who  has  been  abandoned  may  as 
the  "head  of  the  family"  claim  ex- 
emption as  against  judgment  creditors 
of  the  husband.  Mennell  v.  Wells,  51 
Mont.  141,  149  Pac.  954. 

92.  Fla.— .Jetton  Lumber  Co.  v.  Hall, 
67  Fla.  61,  64  So.  440,  51  L.  R.  A. 
(N.  S.)  1121.  la.— Union  County  Inv. 
Co.  V.  Messix,  152  Iowa  412,  132  N.  W, 
823.  Mich. — Freehling  v.  Bresnahan, 
61  Mich.  540,  28  N.  W.  531,  1  Am.  St. 
Rep.  617.  Mo.— Griffith  v.  Bailey,  79 
Mo.  472;  Thomas  &  Son  v.  Brown,  168 
Mo.  App.  667,  154  S.  W.  423;  Martin 
V.  Barnett,  158  Mo.  App.  375,  138  S.  W. 
538;  First  Nat.  Bank  v.  Morkamp,  130 
Mo.  App.  118,  108  S.  W.  1085.  Neb. 
State  V.  Wilson,  31  Neb.  462,  48  N.  W. 
147;  Frazier  v.  Syas,  10  Neb.  115,  4 
N.  W.  9.34,  35  Am.  Rep.  466.  N.  D. 
First  Int.  Bank  v.  Lee,  25  N.  D.  197, 
141  N.  W.  716.  Pa.— McCarthy 's  Ap- 
peal, 68  Pa.  217;  Meitzler's  Appeal,  73 
Pa.  368. 

93.  Ala.— Sallee  v.  Waters,  17  Ala. 
482.  Fla.— Adams  v.  Clark,  48  Fla.  205, 
37  So.  734.  Ga.— Blackwell  v.  Brough- 
ton,  56  Ga.  390.  Ind.— Bunnell  v.  Hay, 
73  Ind.  452.  la. — Parsons  v.  Livingston, 
n  Iowa  104,  77  Am.  Dec.  135.  Ky. 
Collins  V.  Gibson,  21  Ky.  L.  Rep.  1338, 
54  S.  W.  945.  La. — Lyons  v.  Andry, 
106  La.  356,  31  So.  38,  87  Am.  St. 
Rep.  299,  .55  L.  R.  A.  724;  Woods  v. 
Perkins,  43  La.  Ann.  347,  9  So.  48. 
N.  H.— Barney  v.  Leeds,  51  N.  H.  253. 
Tenn.— Flannegan  v.  Stifel,  3  Tenn.  Ch. 
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464.      Tex.— Farmer    v.    Hale,    14   Tex. 
Civ.  App.  73,  37  S.  W.  164. 

94.  Cal. — Santa  Cruz  Bank  v.  Coop- 
er, 56  Cal.  339;  Revalk  v.  Kraemer,  8 
Cal.  66,  68  Am.  Dec.  304.  Ga.— Walker 
V.  Thomason,  77  Ga.  682.  111.— Holn 
beck  V.  Wilson,  159  111.  148,  42  N.  E 
169.  Ind. — Gregg  v.  Brickley,  27  Ind 
App.  154,  59  N.  E.  1072.  Kan.— Gib 
son  V.  Gross,  8  Kan.  App.  548,  54  Pac 
796.  Ky.— Louisville  Bkg.  Co.  v.  An 
derson,  106  Ky.  744,  44  S.  W.  636 
Bosquett  V.  Hall,  90  Kv.  566,  13  S.  W! 
244,  29  Am.  St.  Rep.  404,  9  L.  R.  A 
351;  Carter  v.  Adams,  9  Ky.  L.  Rep 
91,  4  S.  W.  36.  Miss.— Powers  v.  Sam 
pie,  72  Miss.  187,  16  So.  293;  Hill  v 
Franklin,  54  Miss.  632.  Okla.— Betts 
V.  Mills,  8  Okla.  351,  58  Pac.  957.  Tex, 
Whitehead  v.  Nickelson,  48  Tex.  517 
Mullins  V.  Looke,  8  Tex.  Civ.  App.  138 
27  S.  W.  926.  Va.— Oppenheim  v.  My 
ers,  99  Va.  582,  39  S.  E.  218. 

But  see  Hesnard  v.  Plunkett,  6  S.  D. 
73,   60  N.  W.  159. 

[a]  Where  living  apart  from  his 
children,  whom  he  placed  with  his 
relatives,  he  is  not  the  head  of  a  fam- 
ily. Gibson  v.  Gross,  8  Kan.  App.  548, 
54  Pac.  796. 

95.  Ga. — Holloway  v.  Holloway,  86 
Ga.  576,  12  S.  E.  943,  22  Am.  St.  Rep. 
484,  11  L.  R.  A.  518.  la.— Blair  v. 
Fritz,  162  Iowa  716,  144  N.  W.  611. 
Kan. — Cross  v.  Benson,  68  Kan.  495, 
75  Pac.  558,  64  L.  R.  A.  560.  Ky. 
Brooks  V.  Collins,  11  Bush  622;  Riley 
V.  Smith,  9  Ky.  L.  Rep.  615,  5  S.  W, 
869.  Neb. — Chamberlain  Bkg.  House 
i;.  Zutavern,  59  Neb.  623,  81  N.  W. 
858.  N.  Y.— Cantrell  v.  Conner,  6  Daly 
224,  51  How.  Pr.  45.  S.  C— Rookard 
V.  Atlanta  &  C.  Air  Line  Ry.  Co.,  89 
S.  C.  371,  71  S.  E.  992.  Tenn.— Bach- 
man  V.  Crawford,  3  Humph.  213,  39  Am. 
Dec.  163.  Tex.— Wolfe  v.  Buckley,  52 
Tex.  641;  Smith  V.  Wright,  13  Tex. 
Civ.  App.  480,  36  S.  W.  324.  Va. 
Oppenheim  v.  Myers,  99  Va.  582,  39  S. 
E.  218. 

[a]     A  widow  and  servants  have  been 
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upon  an  oblip:ation  to  contribute  to  the  support  of  those  who  have  a 
right  to  look  to  her  for  it."" 

(R.)  SinffJc  rcrsonx.  —  A  single  person  may  be  the  head  of  a  family 
when  he  has  persons  residing  with  him  to  whom  he  mii.';t  furnish  sup- 
port'-'^ in  eonscqiK'nee  of  some  moral  or  legal  obligation.^*  Thus  a  son 
may  be  the  head  of  a  familyj^**  even  though  the  father  or  mother  be  still 
alive.^    An  unmarried  woman  may  also  become  the  head  of  a  family.^ 

(D.)  SuKvnnxG  Widow  and  Children.  —  Statutes  in  many  states  reserve 
to  the  surviving  widow  and  ehildren  the  exemptions  that  were  allowed 
to  the  decedent  in  his  lifetime.^     The  word  children  as  used  in  this 


held  to  constitute  a  family  of  which 
the  wirlow  was  the  head.  Eace  v. 
Oldridge,   90   111.   250,   32   Am.   Eep.   27. 

96.  lU.— Rock  V.  Haas,  110  111.  528. 
la. — Fullerton  r.  Sherrill,  114  Iowa 
511,  87  N.  W.  419;  Emerson  f.  Leon- 
ard, 96  Iowa  311,  63  N.  W.  153^  59 
Am.  St.  Rep.  372.  Mo.— Murdoek  r. 
Dalbv,  13  Mo.  App.  41.  Ohio.— Biowu 
f.  Parham,  25  Ohio  Cir.  Ct.  640. 

97.  U.  S.—In  re  Opava,  235  Fed. 
779;  Bailcv  r.  Comings,  16  N.  B.  R. 
382,  2  Fed.  Cas.  No.  733.  Cal.— Ellis 
f.  White,  47  Cal.  73.  la.— Blair  r. 
Fritz,  162  Iowa  716,  144  N.  W.  611. 
Kan. — Sevmour,  Sabin  &  Co.  r.  Cooper, 
26  Kan.  539.  Ky.— Boll  v.  Keach,  80 
Ky.  42.  Mo. — Sternberg  r.  Lew,  150 
Mo.  617,  60  S.  W.  1114,  53  L.  E.  A. 
438;  Forbes  v.  Groves,  134  Mo.  App. 
729,  115  S.  W.  451;  Jarboe  r.  Jarboe, 
106  Mo.  App.  459,  79  S.  W.  1162.  Okla. 
Rolater  v.  King,  13  Okla.  37,  73  Pac. 
291. 

[a]  Where  a  Roman  Catholic  priest 
lived  with  his  sister,  to  wliom  innler 
agreement  he  turned  over  all  his  earn- 
ings outside  of  his  expenses  for  cloth- 
ing, etc.,  she  to  maintain  the  household 
9nd  keep  as  her  property  whatever  was 
saved,  he  is  "head  of  a  family."  In 
re  Opava,  235  Fed.  779. 

fb]  A  hachelor  living  on  a  farm 
with  whom  a  widowed  sister  lives,  hav- 
ing her  furniture  there  and  paying  no 
board,  is  the  head  of  a  familv.  Bailev 
r.  Comings,  16  N.  B.  R.  382,  2  Fed. 
Cas.  No.  733. 

[e]  "It  is.  not  essential  that  a  man 
be  married  to  be  the  head  of  a  family. 
It  is  enough  to  satisfy  the  statute  if 
he  contribute,  in  part,  to  the  support 
of  those  who  have  a  moral,  though  not 
a  legal,  claim  on  him."  Forbes  v. 
Groves,  134  Mo.  App.  729,  115  S.  W. 
451. 

98.     Ala. — Cochran  v.  Miller,  74  Ala. 


50;  Abercrombic  v.  Alderson,  9  Ala. 
981.  Ga. — Calhoun  f.  iMcLendon,  42 
Ga.  405.  Ky.— Gunn  r.  Gudehus,  15  B. 
Mon.  447.  N.  Y.— Bowne  v.  Witt,  19 
Wend.  475.  S.  C— Garatv  r.  Du  Bose, 
5  S.  C.  493.  Tex.— 7h  re  Summers,  3 
Nat.  Bankr.  Reg.  84.  Va.— Calhoun  v. 
Williams,  32  Gratt.  (73  Va.)  18,  34 
Am.  Rep.   759. 

99.  Cal. — Lawson  v.  Lawson,  15  Cal. 
App.  496,  115  Pac.  461,  464.  Ga.— Marsh 
r.  Lazenbv,  41  Ga.  153.  la. — Blair  v. 
Fritz,  162  Iowa  716,  144  N.  W.  611. 
Kan. — Sevmour,  Sabin  &  Co.  v.  Cooper, 
26  Kan.  589.  Mo.— Brovles  r.  Cox,  153 
Mo.  242,  54  S.  W.  488,  77  Am.  St.  Rep. 
714;  State  r.  Kane,  42  Mo.  App.  253. 
Okla.— Rolater  r.  King,  13  Okla.  37,  73 
Pac.  291.  S.  C— Scott  r.  Mosely  Bros., 
54  S.  C.  375,  32  S.  E.  450.  Tex. 
Barry  r.  Hale,  2  Tex.  Civ.  App.  668, 
21  S."  W.  783.  Utah.— Bunker  v.  Coons, 
21  Utah  164,  60  Pac.  549.  Vt.— Ilvser 
V.  Mansfield,  72  Vt.  71,  47  Atl.  105. 
Wis. — Connaughton  V.  Sands,  32  Wis. 
387. 

1.  Blair  v.  Fritz,  162  Iowa  716,  144 
N.  W.  611. 

[a]  The  presumption  is  that  in  such 
cases  the  child  is  not  the  head  of  the 
family,  and  the  burden  therefore  is  on 
him  to  establish  such  headship.  Blair 
r,  Fritz,  162  Iowa  716,  144  N.  W.  611. 

2.  Arnold  v.  Waltz,  53  Iowa  706,  6 
N.  W.  40,  36  Am.  St.  Rep.  248;  Cham- 
berlain V.  Brown,  33  S.  C.  597,  11  S. 
E.  439. 

[a]  When  living  with  children  of 
deceased  sister  whom  she  sujtports.  Ar- 
nold V.  Waltz,  53  Iowa  706,  6  N.  W. 
40,  36  Am.  St.  Rep.  248. 

[b]  When  supporting  relatives  whom 
she  is  under  a  moral  obligation  to  earo 
for,  she  is  head  of  a  family.  American 
Bank  r.  Cruger,  31  Tex.  Civ.  App.  17, 
71  S.  W.  784. 

3.  la.— 7/!    re    Smith's     Estate,    165 
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connection  inelndcs  in  some  jiirisdietions  adults  as  well  as  minors,^  but 
in  otliers  it  embraces  minors  alone.*^  It  is  not  essential  to  the  assertion 
of  the  exemption  by  the  children  that  the  widow  be  alive.'' 

(III.)  Householders. —  In  a  few  of  the  states  exemptions  are  reserved  to 
persons  who  at  the  time  were  "householders,"^  A  householder  has 
been  defined  as  one  upon  whom  rests  the  duty  of  supporting  the  mem- 
bers of  his  family  or  household.®    Like  "head  of  a  family"  with  which 


Iowa  614,  146  N.  W.  836;  Perkins  i). 
Hinckley,  71  Iowa  499,  32  N.  W.  469. 
Kan. — Spencer  v.  Barker,  96  Kan.  360, 
149  Pae.  736.  Ky. — Myers's  Admr.  v. 
Forsythe,  10  Bush  394.  Miss.— Grafton 
r.  Smith,  66  Miss.  408,  6  So.  209; 
Hickman  r.  Eufle,  55  Miss.  549;  Mason 
V.  O'Brien,  42  Miss.  420;  Holliday  v. 
Holland,  41  Miss.  528;  Wally  r.  Wally, 
41  Miss.  657;  Whitley  V.  Stephenson, 
38  Miss,  113;  Williams  V.  Hale,  12 
Smed.  &  M.  562.  N.  Y.— See  Becker 
V.  Becker,  47  Barb.  497.  N.  D.— Woods 
V.  Teeson,  31  N.  D.  610,  154  N.  W.  797 
(construing  §7731,  Comp.  Laws  1913, 
allowing  $500  to  heads  of  families  in 
addition  to  absolute  exemptions,  as  not 
relating  to  survivors  of  deceased  per- 
sons);  Fore  r.  Fore's  Est.,  2  N.  D. 
260,  50  N.  W.  712.  Pa.— Matter  of 
Wood,  1  Ashm.  314.  Tenn.— Sueed  v. 
Jenkins,  90  Tenn,  137,  16  S.  W,  64; 
Johnson  v.  Henry,  12  Heisk,  696;  Vin- 
cent, 1  Heisk,  '333.  Tex.— Abney  v. 
Pope,  52  Tex.  288;  Williams  f.  Hall, 
33  Tex.  212;  Fowler  v.  Gilmore,  30  Tex. 
432.  Va. — Edgewood  Dist.  Co.  v.  Eos- 
ser's  Admr.,  116  Va.  624,  82  S,  E. 
716. 

[a]  Separation  from  husband  de- 
stroys the  widow's  right  to  exemption 
where  there  was  no  sufficient  cause  for 
the  separation.  Nye's  Appeal,  126  Pa. 
341,  17  Atl.  618,  12  Am.  St.  Eep.  873. 
24  W.  N.  C.  121;  Fyock's  Est.,  9  Lane. 
L.  Eev.   (Pa.)   89, 

4.  Spencer  v.  Barker,  96  Kan.  360, 
149  Pae.  736;  Edgewood  Dist.  Co,  v. 
Eosser's  Admr.,  116  Va.  624,  82  S.  E. 
716. 

5.  Cofer  v.  Scroggins,  98  Ala.  342, 
13   So.  115,  39   Am.   St.  Eep.  54. 

6.  Taylor  v.  Winnie,  59  Kan.  16,  51 
Pae.  890,  68  Am.  St.  Eep.  339;  Whit- 
comb  V.  Eeid,  31  Miss.  567,  66  Am. 
Dec.  579. 

7.  U.  S.— 7/1  re  French,  231  Fed. 
255.  Ind.— Bipus  v.  Deer,  106  Ind.  135, 
5  N.  E.  894;  Lowry  r.  McAlister,  86 
Ind.  543;  Gregg  v.  Bricklev,  27  Ind. 
App.  154,  59  N.  E.  1072.    Miss.— Pear- 
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son  V.  Miller,  71  Miss.  379,  14  So.  731, 
42  Am.  St.  Eep.  470.  N.  Y.— Brigham 
V.  Bush,  33  Barb.  596;  Griffin  v.  Suther- 
land, 14  Barb.  456;  Woodward  v.  Mur- 
ray, 18  Johns.  400;  Chamberlain  V. 
Darrow,  46  Hun  48;  Fink  v.  Fraenkle, 
20  Civ.  Proc.  402,  14  N.  Y.  Supp.  440. 
Wash. — Peerless  Pacific  Co.  v.  Burck- 
hard,  90  Wash.  221,  155  Pae.  1037; 
Peterson  v.  Bingham,  13  Wash.  178,  43 
Pae.  22. 

8.     Astley  v.  Capron,  89  Ind.  167. 

[a]  Other  Definitions. — (1)  "A  per- 
son who  has  members  of  his  family 
dependent  upon  him  for  support,  and 
who  does  support  them  is  householder 
within  the  meaning  of  the  law.''  Low- 
ry V.  McAlister,  86  Ind.  543.  (2)  "The 
term  househobler  as  used  in  the  statute 
has  a  very  well  defined  meaning  and 
imports  the  master  or  head  of  a  family 
who  reside  together  and  constitute  a 
household."  Chamberlain  v.  Darrow, 
46  Hun  (N.  Y.)  48.  (3)  "All  of  this 
judicial  reasoning,  goes  to  establish 
that  only  a  householder's  property  is 
exempt;  that  a  householder  is  the  mas- 
ter of  a  household;  and  that  a  house- 
hold is  a  family  living  together,  how- 
ever, not  necessarily  wife  and  children, 
but  it  must  be  a  family,  small  or  large, 
for  which  he  provides."  Fink  v. 
Fraenkle,  14  N.  Y.  Supp.  140.  (4)  The 
term  householder  "does  not  mean  sim- 
ply a  housekeeper,  but  also  a  'master 
or  chief  of  a  family.'  "  Griffin  v. 
Sutherland,  14  Barb.  (N.  Y.)  456.  (5) 
"A  'householder'  may  be  said  to  be 
a  person  owning  or  holding  and  oc- 
cupying a  house."  Pearson  v.  Miller, 
71  Miss.  379,  14  So.  731,  42  Am.  St. 
Eep.  470.  (6)  "The  word  householder, 
in  this  statute,  means  the  head,  master, 
or  person  who  has  the  cliarge  of,  and 
provides  for,  a  family."  Bowne  i'.  Witt, 
19   Wend.    (N.   Y.)    475. 

|"b]  The  following  instruction  de- 
fining a  householder  was  upheld  in 
Astley  V.  Capron,  89  Ind.  167:  "As 
to  what  constitutes  a  householder  with- 
in   the   meaning   of   the   statute,   I  in-. 
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it  is  sometimes  used  synonymously,"  the  term  usually,  tliougli  not  al- 
ways,^" imports  an  oblij,'ation  to  contribute  to  the  support  of  depend- 
ents.^^ The  householder  need  not  be  a  husband  or  a  father.*^  ^  singU 
man,"  a  married  woman,^*  a  widow,^^  and  a  widower,^"  have  been  held 


struct  3"ou  that  a  householder  is  the 
father  or  head  of  a  family  whom  he 
supports  or  assists  in  supporting.  It 
is  not  necessary  that  the  family  should 
Icecp  house  in  the  ordinary  sense  of 
that  term.  The  father,  as  head  of  a 
family,  may  put  his  family  out  to 
board  and  still  be  entitled  to  the 
benefit  of  the  law."  And  see  Ind. 
Carpenter  v.  Dame,  10  Ind.  125.  Mich. 
Pettit  V.  Muskegon  Booming  Co.,  74 
Mich.  214,  41  N.  W.  900.  N.  Y.— Brig- 
ham  V.  Bush,  33  Barb.  596;  Woodward 
V.  Murray,  18  Johns.  400.  Wash. — Peer- 
less Pacific  Co.  V.  Burckhard,  90  Wash. 
221,  155  Pac.  1037;  Peterson  V.  Bing- 
ham, 13  Wash.  178,  43  Pac.  22. 

[c]  Effect  of  Hiring  Domestic 
Servant. — "The  fact  that  the  appellant 
secured  the  services  of  others  to  pre- 
pare and  furnish  food,  and  to  take 
care  of  his  furniture  and  rooms  did 
not  take  from  him  the  character  of 
householder.  The  employment  of  the 
persons  for  the  purpose  mentioned  was 
not  in  effect  different  from  the  hiring 
of  servants  and  paying  them  daily  or 
weekly  wages."  Bunnell  r.  Ilav,  73 
Ind.  452. 

9.  Chamberlain  v.  Darrow,  46  Hun 
(N.  Y.)  48;  Peterson  v.  Bingham,  13 
Wash.   178,  43   Pac.  22. 

10.  Bipus  f.  Deer,  106  Ind.  135,  5 
N.  E.  894;  Kelley  v.  McFadden,  SO 
Ind.   536. 

[a]  One  -without  a  wife,  child  or 
other  dependent,  who,  with  a  hired 
servant,  occupies  a  house  and  main- 
tains a  household,  is  a  householder 
within  the  meaning  of  the  exemption 
law.  Kelley  v.  McFadden,  80  Ind. 
536. 

11.  Gregg  V.  Brickley,  27  Ind.  App. 
154,  59  N.  E.  1072;  Chamberlain  v. 
Darrow,  46  Hun   (N.  Y.)  48. 

[a]  A  father  living  alone  is  not  a 
householder  though  he  have  adult  and 
minor  children  residing  elsewhere,  who 
are  not  dependent  upon  him  and  to 
whom  lie  is  under  no  obligation  to  sup- 
port. Gregg  r.  Bricklev,  27  Ind.  App. 
154,  59  N.   E.   1072. 

[b]  A  widower  with  adult  children 
who  had  homos  of  their  own  is  not 
a    householder.      The     fact     that     his 


daughter-in-law  came  to  his  house 
weekly,  doing  washing  and  baking  and 
such  things  as  were  required  to  put 
the  house  in  order,  her  children  coming 
with  her  and  usually  remaining  there 
over  night,  and  sometimes  two  nights, 
but  still  residing  at  the  house  of  her 
husband,  who  provided  for  her,  waa 
not  effectual  to  make  his  home  a 
household.  Chamberlain  v.  Darrow,  4G 
Hun    (N.   Y.)    48. 

[c]  An  unmarried  man  keeping 
house,  with  no  children  or  dependents 
living  with  him  is  not  entitled  to  ex- 
emptions as  a  householder.  Peterson 
V.  Bingham,  13  Wash.  178,  43  Pac. 
22. 

[d]  An  unmarried  physician,  having 
no  family  or  any  person  for  whom  ho 
provides  is  not  entitled  to  exemptions. 
Fink  V.  Fraenkle,  20  Civ.  Proc.  402,  14 
N.  Y.  Supp.  140. 

12.  U.  S.— 7/1  re  French,  231  Fed. 
255.  Ind.— Kelley  v.  McFadden,  80 
Ind.  53G;  Graham  v.  Crockett,  18  Ind, 
119.  Miss. — Pearson  r.  Miller,  71  Miss. 
r<79,  14  So.  731,  42  Am.  St.  Eep.  470. 

13.  In  re  French,  231  Fed.  255; 
Hutchinson  v.  Ch^mberlin,  11  N,  Y. 
Leg.    Obs.    248. 

[a]  A  person  living  in  a  hired 
house  and  keeping  servants  and  board- 
ers is  a  householder.  In  re  French, 
231  Fed.  255;  Van  Vechten  r.  Hall, 
14  How.  Pr.  (N.  ,Y.)  436;  Hutchinson 
;•.  Chamberlin,  11  N.  Y.  Leg.  Obs.  248. 

14.  Brigham  v.  Bush,  33  Barb.  (N. 
Y.)   596. 

[a]  Sole  Traders.  —  Especially  in 
states  where  the  statutes  authorize  her 
to  carry  on  business  transactions  in- 
dependent of  their  husbands.  Brigham 
V.  Bush,  33  Barb.   (X.  Y.)    596. 

15.  Brigham  v.  Bush,  33  Barb.  (N. 
Y.)   596. 

[a]  Though  the  widow  remarries 
and  her  second  husband  lives  with  lier 
she  may  be  a  householder  and  claim 
an  exemption  as  such,  where  she  sup- 
ports dependents.  Brigham  r.  Bush,  33 
Barb.   (N.  Y.)   596. 

16.  Bipus  r.  Deer,  106  Ind.  135,  5 
N.  E.  S94,  living  with  his  daughter  and 
contributing  tO  the  living  expenses  of 
her  family. 
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to  bo  householders.  Actual  hoiiselAeepinp:  is  not  necessary  to  make  one 
a  householder."  The  chai'aeter  of  householder  is  not  lost  by  a  tempor- 
ary ceasing  of  housekeeping,  and  storing  of  the  property,^^  nor  during 
a  removal  of  the  family  from  one  place  of  residence  to  another  ;^^  nor 
need  the  family  over  which  the  claimant  has  headship  and  control  be 
kept  iogelher  as  a  unit  continuously.^'' 

(IV.)  Housekeeper. —  Where  tlie  statute  gives  certain  exemptions  to 
'*a  housekeeper  with  a  family,"-^  it  is  not  sufficient  that  the  debtor  be 
a  housekeeper  but  he  must  be  one  with  a  family.^-  The  family  con- 
templated are  those  who  reside  with  or  compose  the  household  of  the 
debtor,--'  and  whom  he  is  under  a  natural  or  legal  obligation  to  sup- 
port.-"^   A  temporary  abandonment  of  his  home  does  not  deprive  him 


[a]  Where  living  with  his  three 
children  at  the  house  of  his  father-in- 
law,  and  supporting  them,  he  is  a 
householder.  Lowry  v.  McAlister,  86 
Ind.  543. 

17.  Astley  v.  Capron,  89  Ind.  167. 

18.  Griffin  V.  Sutherland,  14  Barb. 
(N.  Y.)  456. 

19.  Woodward  v.  Murray,  18  Johns. 
(N.   Y.)    406. 

[a]  In  Transitu. — "To  say,  that  a 
family,  while  in  the  act  of  removal, 
and  on  the  highway,  may  be  deprived 
of  their  bed,  and  their  cow,  on  execu- 
tion, because  they  did  not,  for  the 
time,  inhabit  a  dwelling-house,  would 
be  a  perversion  of  the  statute.  So 
long  as  they  remain  together  as  a  fam- 
ily without  being  broken  up,  and  in- 
corporated into  other  families,  the 
privilege  remains.  It  was  designed  as 
a  protection  for  poor  and  destitute 
families."  Woodward  V.  Murray,  18 
Johns.    (N.  Y.)   400. 

20.  Bunnell  v.  Hay,  73  Ind.  452; 
Pearson  v.  Miller,  71  Miss.  379,  14  So. 
731,  42  Am.  St.  Rep.  470. 

[a]  Temporary  Separation.  —  "The 
education  of  children,  the  illness  of 
any  members  of  the  family,  requiring 
change  of  climate,  or  mere  absence, 
however  protracted,  if  only  temporary, 
for  pleasure  or  recreation,  will  not, 
of  course,  dissolve  the  family  rela- 
tionship or  break  up  the  household." 
Pearson  v.  Miller,  71  Miss.  379,  14  So. 
731,   42   Am.   St.   Eep.   470. 

[b]  Temporary  absence  in  another 
state  does  not  change  the  debtor's 
character  as  a  householder  if  he  con- 
templates returning  to  his  family  when 
his  business  in  the  other  state  is  fin- 
ished.     Astley   V.   Capron,   89   Inrl.   167. 

[i  I  But  one  supporting  a  grand- 
father has  been    denied   exemptions  as 
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a  householder,  where  the  grandfather 
Kves  and  eats  at  another  house.  Pear- 
son V.  Miller,  71  Miss.  379,  14  So.  731, 
42  Am.  St.  Rep.  470. 

21.  Brooks  v.  Collins,  11  Bush  (Ky.) 
622;  Seaton  v.  Marshall,  6  Bush  (Ky.) 
429,  99  Am.  Dec.  683;  Carrington  v. 
Herrin,  4  Bush  (Ky.)  624;  Gunn  v. 
Gudehus,  15  B.  Mon.  (Ky.)  447;  Scholl 
■?.  Laurenz,  14  Ky.  L.  Rep.  228;  Doo- 
lin  V.  Du!::an,  12  Ky.  L.  Rep.  749;  Car- 
ter V.  White,  10  Ky.  L.  Eep.  588;  Clark 
V.  Miller,  9  Ky.  L.  Eep.  402;  Carter  v. 
Adams,  9  Ky.  L.  Rep.  91,  4  S.  W. 
36. 

22.  Gunn  v.  Gudehus,  15  B.  Mon. 
(Ky.)  447;  Carter  v.  Adams,  9  Ky.  L. 
Rep.  91,  4  S.  W.  36. 

23.  Seaton  v.  Marshall,  6  Bush  (Ky.) 
429,  99  Am.  Dec.  683. 

[a]  A  partial  separation  from  him 
will  not  destroy  the  household.  Seaton 
V.  Marshall,  6  Bush  (Ky.)  429,  99  Am. 
Dee.  683,  holding  that  a  widower  was 
a  housekeeper  with  a  family  where  it 
appeared  that  he  had  two  infant  daugh- 
ters whom  he  kept  in  the  care  of  his 
mother,  providing  for  them;  and  send- 
ing one  of  them  to  school  from  his 
mother's  house,  while  he  himself  oc- 
cupied a  single  room,  about  one  mile 
distant,  as  an  office  and  dwelling,  with- 
out servants  or  other  family  than  his 
children,  who  were  sometimes  with  him 
at  his  office  where  he  lodged  and 
cooked  and  ate  his  meals. 

24.  Brooks  v.  Collins,  11  Bush  (Ky.) 
622;  Seaton  v.  Marshall,  6  Bush  (Ky.) 
429,  99  Am.  Dec.  683;  Scholl  V.  Laur- 
enz, 14  Ky.  L.  Eep.  228;  Carter  v. 
Adams,  9  Ky.  L.  Eep.  91,  4  S.  W.  36; 
Clark  V.  Miller,  9  Ky.  L.  Eep.  402; 
Peerless  Pacific  Co.  v.  Burckhard,  90 
Wash.   221,   155   Pac.   1037. 

[a]     Widower   and   his   dead   wife's 
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of  his  character  as  housekeeper  with  a  family  ;2'  nor  do  preparations  to 
remove  to  another  state.''^*' 

(V.)  Persons  Engaged  in  Particular  Occupations.  —  (A.)  Ix  General. 
In  most  states  statutes  exist  exempting  from  execution  property  in  the 
hands  of  persons  engaged  in  designated  occupations.  Whether  or  not 
the  del)tor  comes  within  any  of  the  classes  enumerated  must  be  deter- 
mined as  of  the  time  of  the  seizure.-^  The  conditions  of  one  occupa- 
tion existing,  a  party  is  not  deprived  of  the  exemption,  because  he 
unites  therewith  another  business  not  inconsistent  with  the  former.^* 

(B.)  Particular  Applications. —  Statutes  thus  exempt  certain  enum- 
erated  articles  to   various  persons  such  as    physieians,^^    farmers,''" 


mother  whoin   he  supported.     Scholl  v. 
Laiiionz,  14  Ky.  L.  Eop.  228. 

[b]  A  widower  having  two  married 
daughters,  bcith  of  -wliom  with  their 
hu.sliaiuls  board  with  him,  cannot  be 
considered  as  a  "housekeeper  with  a 
family."  Carter  v.  Adams,  9  Ky.  L. 
Eep.  91,  4   S.   W.   36. 

[c]  Illegitimate  Son. — A  defendant 
living  in  adultery  with  a  woman,  by 
whom  he  had  a  son,  is  under  a  natural 
and  moral  obligation  to  support  the 
son,  and  the  persons  thus  dwelling  to- 
getlier  constitute  a  household.  Bell  r. 
Keach,  SO  Ky.  42. 

[d]  Duty  To  Support  Sufficient. — In 
order  to  constitute  a  "family"  within 
the  meaning  of  the  statute  "house- 
keeper with  a  family,"  it  is  not  nec- 
essary that  the  persons  living  with 
the  debtor  should  be  dependent  upon 
hira  for  support  in  the  narrow  and  re- 
stricted sense  of  the  word.  It  will  suf- 
fice if  the  duty  to  support  exists  though 
the  parties  actually  support  themselves. 
Doolin  v.  Dugan,  i2  Ky.  L.  Eep.  749. 

[o]  rather  and  Self  Supporting 
Daughter. — A  debtor  was  entitled  to 
the  exemptions  allowed  to  a  "house- 
keeper with  a  family,"  although  his 
family  consisted  only  of  a  daughter 
who  supported  herself  by  teaching 
school,  and  when  not  teaching,  made 
her  home  with  her  father,  fully  com- 
pensating him  for  her  board  by  the 
performance  of  household  duties." 
Doolin  v.   Dugan,   12   Ky.   L.   Eep.   749. 

25.  Carriugton  r.  Herrin,  4  Bush 
(Ky.)   624. 

[a]  Where  in  consequence  of  domes- 
tic trouble  the  debtor  was  staying  at 
the  house  of  a  sister  when  the  levy 
was  made,  but  still  continued  to  recog- 
rize  the  residence  of  his  wife  and  chil- 
dren as  his  home,  his  character  as 
housekeeper   with   a   family    continued. 


Carrington    v.    Herrin,    4    Bush    (Ky.) 
624. 

26.  Easco  v.  Sheet  &  Son,  8  Ky.  L. 
Eep.  703.  See  supra,  II,  B,  5,  b,  (I), 
(A),    (3). 

27.  Cal. — Eobert  V.  Adams,  38  Cal. 
383,  99  Am.  Dec.  413;  Howell  v.  Boyd, 
2  Cal.  App.  4S6,  84  Pac.  315.  La.— Eay 
r.  Hayes,  28  La.  Ann.  641.  Pa. — Spring- 
er r.  Lewis,  22  Pa.  191. 

28.  Edgecomb  v.  His  Creditors,  19 
Nev.  149,  7  Pac.  533;  Springer  V. 
Lewis,  22  Pa.  191. 

[a]  An  agriculturist  may  in  winter 
keep  tavern,  work  as  a  tailor,  or  oc- 
cupy himself  in  any  other  business 
without  losing  his  character  as  one 
"actually  engaged  in  the  science  of 
agriculture."  Springer  v.  Lewis,  22 
Pa.   191. 

29.  Sutton  V.  Faeey,  1  Mich.  243. 

30.  Cal.— Howell  r.  Boyd,  2  Cal. 
App.  486,  84  Pac.  315.  la.— Pease  v. 
Price,  101  Iowa  57,  69  N.  W.  1120.  La. 
Eay  r.  Haves,  28  La.  Ann.  641.  Wash, 
State  V.  McNeill,  58  Wash.  47,  107  Pac. 
1028,  137  Am.  St.  Eep.  1038. 

[a]  If  he  is  engaged  in  the  business 
of  farming  (1)  it  is  enough.  Eobert 
r.  Adams,  38  Cal.  383,  99  Am.  Dec.  413; 
Brusie  v.  Griffith,  34  Cal.  302;  Howell 
V.  Boyd,  2  Cal.  App.  4S6,  84  Pac.  315. 
(2)  He  need  not  actually  do  the 
acts  that  would  constitute  him  a  farm- 
er. Cal.— Howell  r.  Boyd,  2  Cal.  App. 
4S6,  84  Pac.  315.  la.— Pease  v.  Price, 
101  Iowa  57,  69  N.  W.  1120.  Wash. 
State  r.  IMcXeill,  58  Wash.  47,  107  Pac. 
1028,  137  Am.  St.  Eep.  1038.  (3)  But 
where  a  farmer  had  given  up  every 
vestige  of  farming,  sold  most  of  his 
farming  implements,  sold  his  summer- 
fallow,  the  seeder,  given  up  all  leases 
he  had,  declared  that  he  was  tired  of 
hard  work,  that  crops  were  getting 
poor,    and    there    was     nothing   in    it, 
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agi'ieultiirists,^^  peddlers/"'-  teamsters,*''^  laborers,^'*  or,  as  expressed  in 


abaniloned  liis  property,  at  least  some 
of  which  he  expected  his  father  to  take, 
sell  and  pay  his  debt  in  the  bank,  and 
according  to  his  own  statement  did  not 
know  what  he  was  going  to  do  when  he 
left  California  and  has  not  found  out 
iijnee,  it  is  sufficient  to  show  that  he 
was  not  engaged  in  farming.  How- 
ell V.  Boyd,  2  Cal.  App.  486,  84  Pac. 
315. 

[b]  If  a  farmer  at  time  of  seizure, 
the  fact  that  he  was  forced  to  quit 
farming  the  year  following  in  conse- 
quence of  the  seizure,  does  not  deprive 
him  of  his  exemption.  Ray  v.  Hayes, 
28  La.  Ann.  641. 

[c]  Temporary  residence  in  town 
does  not  defeat  his  riglit  if  he  intends 
to  resume  farming.  Pease  V.  Price,  101 
Iowa  57,  69  N.  W.  1120. 

31.  Simons  V.  Lovell,  7  Heisk. 
(Tenn.)    510. 

[a]  Agriculture  Defined. — The  term 
agriculture  ' '  is  used  to  signify  that 
species  of  cultivation  which  is  in- 
tended to  raise  grain  and  other  field 
crops  for  man  and  beast.  It  is  equiv- 
alent to  husbandry,  and  husbandry, 
Webster  defines  to  be  the  business  of  a 
farmer,  comprehending  agriculture  or 
tillage  of  the  ground,  the  raising,  man- 
aging and  fattening  of  cattle  and  other 
domestic  animals,  the  management  of 
the  dairy  and  whatever  the  land  pro- 
duces." Simons  V.  Lovell,  7  Heisk. 
(Tenn.)    510. 

[bj  Cultivating  a  garden  on  a  city 
lot,  does  not  constitute  one  an  agri- 
culturist. A  butcher,  therefore,  who 
raises  some  vegetables  on  his  acre  lot 
is  not  entitled  to  the  exemption.  Sim- 
ons V.  Lovell,  7  Heisk.  (Tenn.)  510. 

fc]  Suspension  during  winter  of  his 
labors  in  the  field  does  not  divest  the 
agriculturer  of  his  exemption.  Springer 
f.  Lewis,  22  Pa.  191. 

32.  Stanton  v.  French,  83  Cal.  194, 
2?,  P.ac.  355. 

[a]  One  who  delivers  bread  to  his 
wife's  customers  is  not  a  peddler  as 
that  term  is  used  in  the  exemption 
statutes.  Stanton  v.  French,  83  Cal. 
194,  23  Pac.  355. 

33.  Dove  V.  Nunan,  62  Cal,  399. 

[a]  "In  the  sense  of  the  statute, 
one  is  a  teamster  who  is  engaged  with 
his  own  team  or  teams  in  the  business 
of  teaming,  that  is  to  say,  in  the  busi- 
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ness  of  hauling  freight  for  other  part- 
ies, for  a  consideration,  by  which  he 
liabitually  supports  himself  and  fam- 
ily." Ldgecomb  i.  His  Creditors,  li) 
Nev.   149,  7   Pac.  533. 

[b]  A  livery  stable  keeper  is  not 
a  teamster  within  the  statute.  Edge- 
comb  V.  His  Creditors,  19  Nev.  149,  7 
Pac.  533. 

[c]  A  coal  dealer,  who  used  a  team 
to  haul  coal  and  other  commodities  for 
other  people  for  hire,  occasionally 
hauling  coal  and  wood  from  the  coal 
yard  to  the  place  of  retail,  is  not  a 
teamster.     Dove  v.  Nunan,  62  Cal.  399. 

34,  Pennsylvania  Coal  Co.  v.  Cos- 
tello,  33  Pa.  241. 

[a]  Laborer  Defined. — (1)  "One 
who  subsists  by  physical  toil  in  dis- 
tinction from  one  who  subsists  by  pro- 
fessional skill.  Where  physical  toil 
is  the  main  ingredient  of  the  services 
rendered,  although  directed  and  made 
more  valuable  by  skill,  the  person  per- 
forming them  is  a  laborer  within  the 
meaning  of  the  statute."  Williams  f. 
Link,  64  Miss.  641.  1  So.  907.  (2) 
"The  common  and  ordinary  significa- 
tion of  the  term  'labor'  accords,  we 
think,  with  the  definition  given  by  the 
best  lexicographers,  and  is  understood 
to  be  physical  toil.  And  the  term  '  lab- 
orer '  is  ordinarily  employed  to  de- 
note one  who  subsists  by  physical  toil, 
in  distinction  from  one  who  subsists 
by  professional  skill.  The  exception  of 
claims  for  labor  would  not,  therefore, 
ordinarily  be  understood  to  embrace 
the  services  of  the  clergyman,  physician, 
lawyer,  commission  merchant,  or  sal- 
aried ofQcer,  agent,  railroad,  or  other 
contractors,  but  would  be  confined  to 
claims  arising  out  of  services,  where 
physical  toil  was  the  main  ingredient, 
although  directed  and  made  more  valu- 
able by  mechanical  skill;  .  .  .  and  we 
are  constrained  to  think  that  the  term 
'labor'  was  used  in  its  primary  and 
popular  signification,  restricted  to 
claims  arising  from  physical  toil." 
Weymouth  v.  Sanborn,  43  N.  H.  171, 
80  Am.  Dec.  144.  (3)  For  other  defini- 
tions, see  Ark. — Taylor  v.  Hathaway,  29 
Ark.  597.  Minn. — Wildner  v.  Ferguson, 
42  Minn.  112,  43  N.  W.  794.  N.  Y. 
Dean  v.  De  Wolf,  82  N.  Y.  626;  Erics- 
son V.  Brown,  38  Barb.  390.  Ore, 
Johnston    v.   Barrills,   27    Ore.    251,   41 
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sonic  statutes,  "other"  laborors,^^  iTieehanics,'"''  public  officers," 
those  engaged  in  a  "trade  or  prof ession, "^^  and  to  men  in  military 
service.^*^ 

c.     Against  What  Liahilities  Exemption  Prevails.  —  (I.)   In  General. 
The  exemptions  allowed  debtors  by  the  various  statutes  are  frequently 
if  not  generally  limited  to  particular  debts.''*^    In  addition  thereto,  the 


Pac.  GHfi,  50  Am.  St.  Rep.  717.  Pa. 
Wentroth's  Appeal,  82  Pa.  4G9;  Seid- 
er's  Appeal,  46  Pa.  57.  Va. — Farin- 
holt  V.  Luckhard,  90  Va.  93G,  21  S.  E. 
817,  44  Am.  tit.  Eep.  953. 

35.  Lames  v.  Armstrong,  162  Iowa 
327,  144  N.  \V.  1,  49  L.  R.  A.  (N.  S.) 
691;  Krebs  v.  Nicholson,  118  Iowa  134, 
91   N.  W.  923,  96  Am.  St.  Rep.  370. 

[a]  Meaning  of  Term. — The  con- 
etruction  to  lio  given  the  words  "other 
labors"  should  be  such  as  to  confine 
them  to  other  laborers  ejusdem  generis 
with  those  named.  Edgecomb  v.  His 
Creditors,  19  Nov.  149,  7  Pac.  533. 

I  b]  A  Thresher. — One  whose  princi- 
pal business  is  that  of  thresher,  though 
he  derived  some  support  from  fishing 
and  trapping,  comes  within  the  con- 
templation of  the  term  "and  other  lab- 
orer." Jackman  v.  Lambertson,  71 
Kan.  138,  SO  Pac.  55. 

36.  U.  S. — In  re  Bjornstad,  9  Biss. 
13,  3  Fed.  Cas.  No.  1,453.  Kan.— Gup- 
til  V.  McFee,  9  Kan.  30.  Minn. 
Grimes  v.  Bryne,   2   Minn.   89. 

[a]  A  tailor  is  within  the  exemption 
to  a  "mechanic,  miner,  or  other  person, 
etc."  I7i  re  Jones,  2  Dill.  343,  13  Fed. 
Cas.  No.  7,445. 

[b]  An  abstracter  of  titles  is  not  a 
mechanic  within  co.le  1873,  !?3072.  Ty- 
ler v.  Coulthard,  95  Iowa  705,  64  N. 
W.  681,  58  Am.  St.  Rep.  452.  The  code 
provision  exempts  to  debtor,  resident 
and  head  of  family,  tools,  etc.,  of 
"farmer,  mechanic,  surveyor,  clergy- 
man, lawyer,  physician,  teacher,  or  pro- 
fessor." 

[i]  One  who  is  neither  a  house- 
holder nor  the  hejul  of  a  family  may 
be  a  mechanic  within  the  meaning  of 
subdivision  6,  §5248  of  Ballinger's 
Code.  Geiger  v.  Kobilka,  26  Wash. 
171,  66  Pac.  423,  90  Am.  St.  Rep. 
733. 

fd]  Need  Not  Be  Married  Man. 
§5248,  subd.  G,  2  Ball.  Ann.  Codes  & 
St.,  exempts  to  a  "mechanic  and  his 
family"  certain  articles  of  property. 
This  term  is  construed  to  mean  to  a 
mechanic    or    his   family,    consequently 


the  mechanic  need  not  be  a  married 
man.  Geiger  v.  Kobilka,  26  Wash.  171, 
66   Pac.   423,  90   Am.   St.   Rep.   733. 

37.  See  the  title   "Oflacers." 

38.  In  re  Parker,  5  Sawy.  58,  18 
Fed.  Cas.  No.  10,724;  Betz  v.  Maier,  12 
Tex.  Civ.  App.  219,  33  S.  W.  710. 

[a]  A  publisher  of  a  weekly  news- 
paper is  included  in  the  term  "trade 
or  profession."  Green  v.  Raymond,  58 
Tex.  80,  44  Am.  Rep.  601. 

[b]  Members  of  a  firm  of  printers 
belong  to  a  trade  within  the  statute. 
St.  Louis  Foundry  v.  International  Live 
Stock  P.  &  P.  Co.,  74  Tex.  651,  12  S. 
W.  842,  15  Am.  St.  Rep.  870. 

[c]  A  drayman  is  within  the  stat- 
ute. Cone  V.  Lewis,  64  Tex.  331,  333, 
5o  Am.  Rep.  767. 

[d]  A  warehouseman  is  not  entitled 
to  the  exemption  reserved  to  debtors 
engaged  in  "trade,  occupation  or  pro- 
fession." In  re  Parker,  5  Sawy.  58,  18 
Fed.  Cas.  No.   10,724. 

39.  la.— Steflfenbiel  r.  Gifford,  23 
TowOy  515;  Abrahams  v.  Bartlet,  18  Iowa 
513.  N.  J. — Walker  f.  Anderson,  18 
N.  J.  L.  217.  N.  Y.— Shields  v.  Cran- 
ev,  3  Wend.  274.  Pa.— Jefferis  v. 
Shearer,  5  Phila.  330. 

[a]  A  law  of  Texas  enacted  in  1843 
exempted  from  forced  sale  the  prop- 
erty of  "such  persons  as  are  now  in 
tlie  army  of  Texas,  or  as  may  hereafter 
be  mustered  into  the  service  of  the  re- 
public by  virtue  of  the  law  of  the 
land."  Highsmith  V.  Ussery,  25  Tex. 
Supp.  97. 

[b]  "That  the  individual  property 
of  every  volunteer  soldier  from  this 
state,  not  above  the  rank  of  captain 
shall  be  and  is  hereby  declared  exempt 
during  the  term  he  shall  be  in  said 
service  and  two  months  thereafter  from 
levy  and  sale  .  .  .  under  or  by  virtue 
of  any  judgment  or  decree  renilercd 
or  hereafter  to  be  rendered  by  any  of 
tho  courts  of  this  state."  Steffeubiel 
r.  Gifford,  23  Iowa  515. 

40.  See  generally  the  statutes,  and 
the   discussion    heroin. 

Insurance   money   is   usually  exempt 
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statutes  liave  made  specific  exceptions  as  to  certain  classes  of  debts.^^ 
Such  statutes  do  not  make  the  specified  debts  a  lien  on  the  debtor's 
property,-*^  i^^-,^  simply  render  otherwise  exempt  property  liable  to 
seizure  and  sale  for  the  specified  debts.^'' 

In  harmony  vriih  the  rule  that  exemption  statutes  will  be  liberally 
construed  in  favor  of  the  debtor,  the  exceptions  thereto  are  to  be  strictly 
construed,"  and  a  creditor  seeking  to  claim  the  benefits  thereof  must 
brine  himself  within  them.^^  He  must  have  a  proper  judgment  or 
decree.*'^  Some  statutes  require  that  the  judgment  and  execution  con- 
tain a  statement  showing  that  the  cause  of  action  is  within  the  statutory 
exception,*"  but  otherwise  this  is  not  necessary.*® 

(II.)  Limitation  of  Exemption  to  Judgments  on  Contract.  —  (A.)  In  General. 
Many  statutes  allow  exemptions  only  against  executions  issued  for  the 
collection  of  any  debt  or  of  debts  contracted.*^    These  statutes  are  gen- 


from   certain  named   debts  only.     See 
II,  B,  5,  a,   (III),  (D),  (2),  (a). 

Exemption  to  heir  against  de"bt  ow- 
ing the  estate,  see  12  Standard  Proc. 
948. 

41.  See  Hobbs  v.  Eaton,  38  Ind. 
App.  628,  78  N.  E.  333,  and  infra,  this 
Beetion. 

42.  Mich. — Lillibridge  v.  Walsh,  104 
Mich.  153,  62  N.  W.  172,  97  Mich.  459, 
56  N.  W.  854.  Minn.— Nickerson  r. 
Crawford,  74  Minn.  366,  77  N.  W.  292, 
73  Am.  St.  Rep.  354.  Mo.— Straus  v. 
Eothan,  102  Mo.  261,  14  S.  W.  940. 

Exception  as  to  purchase  money  debt 
as  creating  a  lien,  see  mfra,  II,  B,  5, 
c,   (VI),    (D). 

43.  Nickerson  V.  Crawford,  77  Mmn. 
366,  77  N.  W.  292,  73  Am.  St.  Eep. 
354. 

44.  Dickinson  V.  Eahn,  98  111.  App. 
245  (construing  an  exception  as  to 
wages) ;  Epps  v.  Epps,  17  HI.  App. 
196;  Kelly  v.  Hines,  6  Ohio  Dec.  (Re- 
print) 988,  construing  exception  in 
favor  of  claims  for  work  and  labor. 
But  see  Whitaker  v.  Elliott,  73  N.  0. 
186  (holding  the  words  in  a  constitu- 
tional exception  are  not  to  be  taken  in 
a  narrow  and  technical  sense) ;  Farmer 
V.  Greer  Fertilizer  Co.,  102  S.  C.  285, 
86  S.  E.   639. 

45.  111.— Difkinson  V.  Eahn,  98  111. 
App.  245.  N.  D. — Wagner  v.  Olson,  3 
N.  D.  69,  54  N.  W.  286.  Pa.— Mos- 
kovitz  V.  Grangers,  13  Pa.  Dist.  153. 

[a]  Where  the  exception  applies 
only  to  certain  subdivisions  of  the 
statute,  the  right  to  subject  the  prop- 
erty by  virtue  of  the  exception  de- 
pends upon  whether  the  property  is 
within    the    subdivision    to    which    the 
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exception  applies.  Feenstra  v.  Tanis, 
145  Mich.  409,  108  N.  W.  674. 

Determination  whether  action  is  in 
contract  or  tort  under  the  exemption 
statutes,  see  infra,  II,  B,  5,  c,  (H), 
(A). 

Effect  of  character  of  process  upon 
right  of  exemption  against  a  claim  for 
rent,  see  infra,  II,  B,  5,  c,   (XI). 

46.  McGaughey  v.  Meek,  1  White  & 
W.  Civ.  Cas.  (Tex.)    §1196. 

[a]  A  creditor  who  has  unadjudi- 
cated  claims  enforceable  against  ex- 
empt property  cannot  on  that  account 
seize  such  property  on  an  ordinary 
judgment  for  dei)t.  McGaughey  v. 
Meek,  1  White  &  W.  Civ.  Cas.  (Tex.) 
§1196. 

47.  Bundy  V.  Harris,  151  111.  App. 
461  (wages) ;  Hart  v.  Mayhugh,  75  Mo. 
App.  121;  Buis  v.  Cooper,  63  Mo.  App. 
196,  judgment  for  services. 

[a]  A  judgment  omitting  these  re- 
citals is  valid  as  a  general  judgment, 
however.  Hart  v.  Mayhugh,  75  Mo. 
App.  121;  Buis  V.  Cooper,  63  Mo.  App. 
196. 

48.  Rogers  v.  Brackett,  34  Minn. 
279,  25  N.^W.  601  (relating  to  purchase 
moncv);  Shreck  v.  Gilbert,  52  Neb.  813, 
73  N.  W.  276,  where  action  is  for 
money  received  by  an  attorney  for  an- 
other. 

49.  U.  S. — In  re  Owens,  6  Biss.  432, 
18  Fed.  Cas.  No.  10,632  under  Indiana 
statute.  Ala. — Northern  v.  Hanners, 
121  Ala.  587,  25  So.  817,  77  Am.  St. 
Eep.  74;  McDaniel  v.  Johnston,  110 
Ala.  526,  19  So.  35;  Penton  v.  Diamond, 
92  Ala.  610,  9  So.  175;  Sehuessler  v. 
Dudley,  80  Ala.  547,  2  So.  526,  60  Am. 
Eep.   124.     Ark.— Kirby's  Dig.  §§3903, 
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erally  held  to  be  confined  to  judGrinonts  upon  contract,"^  but  some  cases 
hold  otherwise.^^  Although  the  statute  may  not  expressly  so  declare, 
the  exemption  is  allowed  where  the  judgment  is  upon  an  implied  as 
well  as  an  express  contract.*^- 

The  determination  whether  the  action  is  contract  or  otherwise  for  this 
purpose  is  not  to  be  tested  by  the  form  of  action  solely,^''  but  rather  by 
the  cause  of  action  as  set  out  in  the  complaint.^*  This  fact  must  be 
determined  by  the  pleadings  and  issues  in  the  case.^'^ 


S904;  Miller  v.  Minturn,  73  Ark.  183, 
83  S.  W.  918;  Massie  v.  Enyart,  33  Ark. 
688.  Ind.— State  ex  rel.  Kelly  v.  Mor- 
gan, 160  Ind.  474,  67  N.  E.  186;  Gold- 
thait  V.  Walker,  134  Ind.  527,  34  N.  E. 
378;  De  Hart  v.  Haun,  126  Ind.  378, 
26  N.  E.  61;  Keller  r.  McMahan,  77 
Ind.  62;  Terrell  v.  State,  66  Ind.  570; 
State  ex  rcl.  Haven  r.  IMclogue,  9  Ind. 
196;  Donaldson  v.  Banta,  5  Tnd.  App. 
71,  29  N.  E.  362.  Ind.  Ter.— Gaines  v. 
Teles,  1  Ind.  Ter.  543,  37  S.  W.  946. 
Miss.— Smith  f.  Brown,  28  Miss.  810. 
Pa,— Bradley  v.  West  Chester  St.  Ry. 
Co.,  160  Pa.  72,  28  Atl.  500,  34  W.  N. 
C.  78;  Pierce's  Appeal,  103  Pa.  27; 
Kenvon  f.  Gould,  61  Pa.  292;  Lane  v. 
Baker,  2  Grant  Cas.  424;  Pierce  v. 
Lewis,  27  W.  N.  C.  400;  Washburn  v. 
Baldwin,  10  Phila.  472;  Banner  V. 
Fritz,  2  North.  67.  Va.— Jewett  v. 
Ware,  107  Va.  802,  60  S.  E.  131. 

[a]  A  judgment  in  a  suit  for  injury 
to  goods  in  transportation  by  a  com- 
mon carrier  is  one  for  a  "debt"  with- 
in the  statute.  McDaniel  v.  Johnston, 
110  Ala.  526,  19  So.  35. 

[b]  An  action  for  breach  of  prom- 
ise of  marriajre  although  in  form  tres- 
pass, is  in  substance  contract  and  the 
defendant  is  entitled  to  his  exemption. 
Keim  v.  Brumbaugh,  29  Pa.  Super. 
557. 

fc]  An  action  of  debt  for  rent  col- 
lected for  the  plaintiff  is  within  the 
statute,  allowing  exemption  from  judg- 
ments on  contract.  Bank  v.  Ziegler,  4 
Kulp  (Pa.)  407. 

[d]  A  decree  settling  partnership 
accounts  is  ex  contractu  so  as  to  entitlo 
the  defendant  to  his  exemption.  Vv^'al- 
bridge  v.  Bell.  4  Walk.  (Pa.)  354;  Mc- 
Tague  r.  Rehill,  2  Montg.  Co.  L.  Rep. 
(Pa.)   35. 

[e]  A  claim  for  rent  is  a  "debt 
contracted.''  Crane  r.  Waggoner,  33 
Tnd.  83;  Mason  v.  O'Brien,  42  Miss. 
420. 

50.    See  infra,  n,  B,  5,  c,  (U),  (B). 


[a]  By  judgments  upon  "debts 
contracted"  tlie  legislature  meant 
judgments  upon  personal  contract.  Ed- 
wards  r.  Mahon,  5  Phila.   (Pa.)   531. 

[b]  By     "judgments     obtained     on 


contract" 


is      undoubtedly      meant 


judgments  on  contract  of  the  person 
against  whom  they  may  be  executed — • 
that  is,  judgments  against  the  persona 
of  the  parties  which  may  be  levied  on 
the  goods  or  lands  of  the  debtor  gen- 
erally, and  not  judgments  de  terris 
against  specific  real  estate,  which  may 
be  executed  against  such  estate,  with- 
out any  contract  whatever  between  the 
plaintiiff  and  the  owner."  Laucks'  Ap- 
peal, 24  Pa.  426. 

51.  See  infra,  Tl,  B,  5,  c,  (II),  (B). 

52.  Johnson  r.  Collier,  161  Ala.  204, 
49  So.  761. 

53.  Johnson  v.  Collier,  161  Ala.  204, 
49    So.  761. 

54.  Johnson  v.  Collier,  161  Ala.  204, 
49  So.  761;  McDaniel  v.  Johnston,  110 
Ala.  526,  19  So.  35. 

55.  Gentry  v.  Purcell,  84  Ind.  83; 
Green  v.  Simon,  17  Ind.  App.  300,  46 
N.  E.  693.  See  Piekrell  v.  Jerauld,  1 
Ind.  App.  10,  27  N.  E.  433,  50  Am.  St. 
Rep.  192,  holding  certain  parol  evi- 
dence   inadmissible. 

As  to  the  determination  whether  ac- 
tion is  ex  contractu  or  ex  delicto,  see  1 
Standard  Proc.  413;  4  Standard  Prog. 
625,  641,  651;  5  Standard  Proc.  359; 
10  Standard  Proc.  222. 

[a]  Duty  of  Sheriff. — When  a  claim 
of  exemption  is  lodged  with  the  sheriff, 
he  has  a  right  and  it  is  his  duty  to  look 
to  the  Judgment  on  which  the  execu- 
tion was  issued  and  to  the  complaint 
upon  which  the  judgment  is  based  to 
determine  whether  the  debtor  is  en- 
titled to  an  exemption,  but  he  cannot 
go  bevond  this.  Johnson  v.  Collier,  161 
Ala.  204,  49  So.  761.  Compare  McLaren 
V.  Anderson,  81  Ala.  106,  8  So.  188. 

[bl  A  phrase  in  the  judgment, 
"without    relief    from    valuation    and 
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Where  a  plaintiff  waives  the  tort  and  sues  wholly  in  contract,  the 
debtor  is  entitled  to  his  exemption.^'^ 

Judgment  for  Money  Lost  on  a  Wager. —  A  cause  of  action  for  the  re- 
covery of  money  lost  by  wagering,  is  one  founded  upon  contract  within 
the  statute,^''  but  it  is  otherwise  where  the  action  is  brought  by  the 
state  to  recover  the  money  lost  for  the  loser's  wife  or  children.^^ 

(B.)  AVhere  Judgment  Is  in  Tort.  —  A  statute  allowing  exemptions 
against  an  execution  on  a  judgment  for  a  debt  does  not  give  an  exemp- 
tion from  execution  on  a  judgment  in  a  tort  action,^^  though  some 
cases  hold  the  contrary.*^"    Under  such  a  statute  the  debtor  is  not  en- 


appraisement  laws,"  is  not  conclusive 
that  the  judgment  is  one  upon  contract. 
Gentry  r.  Purcell,  84  Ind.  83. 

[c]  The  use  of  terms  importing 
tortious  acts  in  characterizing  the  pro- 
curement of  a  contract  and  its  breach 
will  not  convert  the  action  from  con- 
tract to  tort.  Jewett  v.  Ware,  107  Va. 
802,  60  S.  E.  131. 

56,  Ark.— St.  Louis,  I.  M.  &  S.  Ey. 
Co.  r.  Hart,  38  Ark.  112.  Ind.— Nowl- 
ing  V.  Mcintosh,  89  Ind.  593,  holding 
no  waiver  appeared.  Pa. — Wireman  v. 
Mueller,  20  W.  N.  C.  19,  7  Atl.  592,  18 
W.  N.  C.  84;  Bank  v.  Ziegler,  4  Kulp 
407. 

[a]  The  waiver  must  appear  upon 
the  pleadings  and  issues.  Nowling  v. 
Mcintosh,  89  Ind.  593. 

57.  Johnson  v.  Collier,  161  Ala.  204, 
49  So.  761. 

[a]  A  judgment  on  a  complaint 
containing  a  count  for  money  had  and 
received  and  a  count  for  so  much 
money  lost  by  plaintiff  on  a  wager  is 
a  judgment  in  contract  and  the  exemp- 
tion prevails  against  it.  Johnson  v. 
Collier,  161  Ala.  204,  49  So.  761. 

08.  State  ex  rel.  Kelly  v.  Morgan, 
160  Ind.  474,  67  N.  E.  186,  holding  the 
amount  recovered  is  a  penalty  to  sup- 
press gambling. 

59.  Ala. — Johnson  v.  Collier,  161  Ala. 
204,  49  So.  761;  Eichardson  v.  Mc- 
Creary  &  Co.,  158  Ala.  65,  48  So.  341, 
132  Am.  St.  Eep.  17;  Taylor  V.  Dwyer, 
131  Ala.  91,  32  So.  509;  Northen  v. 
Hanners,  121  Ala.  587,  25  So.  817,  77 
Am.  St.  Eep.  74;  Dangaix  v.  Lunsford, 
112  Ala.  403,  20  So.  639;  Wright  v. 
Jones,  103  Ala.  539,  15  So.  852;  Stuck- 
ey  V.  McKibbon,  92  Ala.  622,  8  So. 
879;  Meredith  v.  Holmes,  68  Ala.  190. 
Ark.— Miller  v.  Minturn,  73  Ark.  183, 
83  S.  W.  918;  Cason  v.  Bone,  43  Ark. 
17;  Smith  v.  Eagsdale,  36  Ark.  207; 
Massie    v.    Enyart,    33    Ark.    688.      Ga. 

Vol.  XVI 


Davis  V.  Henson,  29  Ga.  345.  Ind. 
Eies  V.  McClatchey,  128  Ind.  125,  27  N. 
E.  349;  De  Hart  v.  Haun,  126  Ind.  378, 
26  N.  E.  61;  Eussell  v.  Cleary,  105  Ind. 
502,  5  N.  E.  414;  Nowling  v.  Mcintosh, 
89  Ind.  593;  State  v.  Melogue,  9  Ind. 
196;  Donaldson  v.  Banta,  5  Ind.  App. 
71,  29  N.  E.  362.  Ind.  Ter.— Gaines  v. 
Toles,  1  Ind.  Ter.  543,  37  S.  W.  946. 
Pa.— Kenyon  v.  Gould,  61  Pa.  292; 
Gangwere's  Appeal,  36  Pa.  466;  Kirk- 
patrick  v.  White,  29  Pa.  176;  Pierce  v. 
Lewis,  27  W.  N.  C.  400.  Va.— White- 
acre  V.  Eector,  29  Gratt.  (70  Va.)  714, 
26  Am.  Eep.  420. 

[a]  A  judgment  in  a  slander  suit 
against  the  husband  for  tortious  lan- 
guage of  the  wife  is  not  a  judgment 
resulting  from  his>  marriage  contract 
or  its  breach  but  for  her  tort  and  there 
is  no  exemption  allowed  to  the  hus- 
band.    McCabe  r.  Berge,  89  Ind.  225. 

60.  111. — Loomis  v.  Gerson,  62  lU. 
11;  Conroy  v.  Sullivan,  44  111.  451,  un- 
der a  statute  exempting  property  from 
any  debt  contracted  and  a  statute  de- 
claring it  to  be  the  object  of  the  leg- 
islature to  prevent  alienation  in  any 
case  except  by  the  consent  of  the  wife. 
N.  0.— Oakley  v.  Lasater,  89  S.  E.  1063; 
Gill  V.  Edwards,  87  N.  C  76;  Dellinger 
V.  Tweed,  66  N.  C.  206.  Wis.— Smith 
V.  Omans,  17  Wis.  395. 

[a]  Debt  or  Liability  Contracted. 
Under  a  statute  making  certain  ex- 
emptions from  forced  sales  "for  any 
debt  or  liability  contracted"  it  was 
contended  that  the  word  debt  included 
only  that  which  is  owing  upon  agree- 
ment and  that  if  there  were  any 
doubt  about  it  the  use  of  the  word 
contracted  removed  it.  But  it  was  held 
otherwise,  the  court  saying:  "  But  this 
is  giving  to  those  words  a  much  nar- 
rower sense  than  that  in  which  they 
were  obviously  used.  For  the  word 
'liability,'    used   ig    conjunction    with 
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titled  to  an  exemption  as  against  a  judgment  for  damages  for  obtain- 
ing property  by  false  pretenses,"^  or  for  damages  for  the  unlawful  de- 
tention of  reaF"2  or  personal"^  property,  or  for  damages  for  trespass," 
fraud  or  deceit,^''  misconduct  of  an  officer,""  or  malpractice  of  a  physi- 
cian or  surgeon." 

(C.)  Where  Judgment  Is  for  a  Penalty. —  A  judgment  for  a  statutory 
penalty  is  not  a  judgment  for  a  "del)t  contracted, '"'^  and  it  has  been 
held  that  a  judgment  in  an  action  of  debt  for  penalty  is  not  within  the 
statute.''^ 

(D.)  "Where  Judgment  Is  on  Bond  —  Judgments  on  bonds  of  fiduciar- 
ies and  officials  are  judgments  on  contract  within  the  exemption  stat- 
utes according  to  some  authorities/^  but  not  according  to  others." 
Bonds  or  recognizances  required  in  the  course  of  a  suit  or  in  a  proceed- 
ing on  a  judgment  or  on  execution  are  held  not  to  be  contracts  within 
the  meaning  of  the  statute/^  although  there  is  authority  to  the  con- 


the  word  'debt,'  is  brofid  enough  to 
iuelude  all  claims,  whether  founded 
upon  tort  or  contract.  And  although 
there  may  be  a  technical  distinction 
between  'debt'  and  'damages,'  still 
the  word  'debt'  itself  is  commonly  and 
generally  used  to  describe  all  obliga- 
tions to  pay  money,  whether  arising 
from  contract  or  imposed  by  law  as  a 
compensation  for  injuries.  And  in  this 
general  sense  the  word  was  evidently 
used  in  this  statute,  and  the  word 
'contracted'  does  not  mean  founded 
upon  a  contract,  but  it  was  used  in 
its  more  general  sense  as  equivalent 
to  'incurred.'  "  Smith  v.  Omans,  17 
Wis.   395. 

61.  NowlingI  V.  Mcintosh,  89  Ind. 
593. 

As  to  exception  where  debt  is  for 
property  obtained  by  false  pretenses, 
see  infra,  II,  B,  5,  c,  (XIII). 

62.  Ala. — Penton  v.  Diamond,  92 
Ala.  610,  9  So.  175,  ejectment.  Ind. 
Smith  1-.  Wood,  83  Ind.  522;  Dorrell  r. 
Hannah,  80  Ind.  497;  Thomas  v.  Wal- 
mer,  18  Ind.  App.  112,  46  N.  E.  695. 
Pa.— Smith  v.  Carter,  17  Phila.  344, 
action  against  tenant  holding  over. 

See  7  Standard  Proc.  9S2. 

[a]  A  statutory  action  for  use  and 
occupation  by  an  owner  of  lands 
against  one  who  occupied  them,  is  in 
the  nature  of  assumpsit,  and  the 
debtor  is  entitled  to  an  exemption.  St. 
Louis,  I.  M.  &  S.  Ey.  Co.  v.  Hart,  38 
Ark.  112. 

[b]  Unlawful  Detainer. — Gaines  v. 
Toles,  1  Ind.  Ter.  543,  37  S.  W.  946. 

63.  U.  S.—In  re  Owens,  6  Biss.  432, 
18  Fed.  Cas.  No.  10,632,  replevin.  Ala. 


Stuckey  r.  McKibbon,  92  Ala.  622,  8 
So.  379,  detinue.  Ark.— Smith  f.  Eags- 
dale,  36  Ark.  297,  detinue. 

64.  Banner  v.  Fritz,  2  North.  (Pa.) 
67. 

65.  Edwards  t*.  Mahon,  5  Phila. 
(Pa.)   531. 

66.  Kirkpatrick  v.  White,  29  Pa. 
176. 

67.  Miller  v.  Minturn,  73  Ark.  183, 
83   S.  W.  918. 

68.  Williams  v.  Bowden,  69  Ala.  433; 
Keller  v.  McMahan,  77  Ind.  62. 

69.  Johnson  r.  Collier,  161  Ala.  204, 
49  So.  761;  Crawford  V.  Slaton,  133  Ala. 
393,    31    So.   940. 

[a]  Although  ex  contractu,  a  judg- 
ment in  an  action  of  debt  to  recover 
a  penalty  is  not  one  against  which  a 
claim  of  exemption  can  be  asserted  as 
it  is  not  an  action  for  the  recovery  of 
a  debt  within  the  meaning  and  intent 
of  the  statute.  Johnson  r.  Collier,  161 
Ala.  204,  49  So.  761 ;  Crawford  v.  Sla- 
ton, 133  Ala.  393,  31  So.  940. 

70.  Green  v.  Simon,  17  Ind.  App. 
360,  46  N.  E.  693  (guardian's  bond); 
Com.  r.  Brown,  17   Pa.  Super.  520. 

71.  Schuessler  v.  Dudley,  80  Ala. 
547,  2  So.  526,  60  Am.  Eep.  124,  holding 
that  a  judgment  on  a  tax  collector's 
bond  recovered  in  a  summary  action 
for  money  presumptively  converted  is 
n  judgment  in  the  nature  of  one  ex 
delicto  so  far  as  the  principal  debtor 
is  concerned.  It  is  a  judgment  for  an 
official  defalcation,  not  for  a  debt  con- 
tracted. 

72.  Smith  V.  Brown,  28  Miss.  810; 
Pierce  r.  Lewis,  27  W.  N.  C.  (Pa.)  400 
(replevin  bond);  Edwards   v.  Withrow, 
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trary."  It  has  been  held  that  an  appeal  bond  is  subsidiary  to  the 
judgment  appealed  from,  and  the  right  of  the  appellant  to  exemption 
from  a  judgment  on  the  appeal  bond  is  to  be  determined  by  the  char- 
acter of  the  original  action^* 

(E.)  "Where  Contract  and  Noncontract  Actions  Abe  Joined.  —  If  a 
right  of  action  in  contract  and  one  not  on  contract  be  united,  and  a 
judgment  be  recovered  in  such  form  as  to  preclude  separating  one  from 
the  other,  the  judgment  will  be  treated  as  a  judgment  rendered  on  con- 
tract so  as  to  entitle  the  debtor  to  his  exemption/^  But  it  is  otherwise 
if  the  amount  recovered  in  the  non  contract  right  of  action  may  be  as- 
certained. In  such  case  the  defendant  can  pay  that  amount  and  claim 
his  exemption  as  to  the  remainder^" 

(III.)  Exemption  Against  Judgment  for  Costs. — (A.)  In  Civil  Actions. 
Generally  it  is  held  that  costs  are  a  mere  incident  to  a  suit  and  a  judg- 
ment for  costs  partakes  of  the  nature  of  the  suit  in  which  it  is  rend- 
ered.''^ Hence,  generally  the  execution  defendant  is  entitled  to  his 
exemption  if  the  suit  was  ex  contractu/^  but  not  in  case  of  a  tort  ac- 
tion,^*^  or  a  special  proceeding.*"    The  general  rule  prevails  where  the 


22  W.  N.  C.  (Pa.)  576,  recognizance  as 
bail  on  appeal. 

[a]  A  delivery  bond  is  not  a  eon- 
tract  within  the  statute.  iSmith  v. 
Brown,    28    Miss.    810. 

[b]  A  judgment  upon  a  forfeited 
recognizance  given  in  a  criminal  case 
(1)  is  not  a  judgment  on  contract 
■within  the  meaning  of  the  exemption 
statute  (Com.  v.  Savage,  30  Pa.  Super. 
?.64;  Com.  v.  Dougherty,  8  Phila.  [Pa.] 
366),  even  (2)  though  assumpsit  is 
brought  to  enforce  the  recognizance. 
Com.  V.  Savage,  30  Pa.  Super.  364. 

[c]  Judgment  Against  Plaintiff  and 
Bondsmen. — A  judgment  in  unlawful 
detainer  against  the  plaintiff  and  his 
bondsmen  is  in  tort.  The  fact  that 
the  judgment  was  rendered  against  the 
jirincipal  and  his  surety  on  the  bond 
does  not  change  the  nature  of  the  de- 
mand from  tort  to  contract.  Gaines  v. 
Toles,  1  Ind.  Ter.  543,  37  S.  W.  946. 

73.  State  v.  Williford,  36  Ark.  15.':;, 
38  Am.  Rep.  34;  Maloney  v.  Newton,  85 
Ind.  56oj  44  Am.  Kep.  46. 

[a]  A  bail  "bond  is  a  "debt  by  con- 
tract." St^te  V.  Williford,  36  Ark.  155, 
38   Am.  Eep.   34. 

fb]  Replevin  Bail  m  Bastardy  Pro- 
ceeding.— A  judgment  on  the  under-, 
taking  of  a  replevin  bail  in  a  bastardy 
proceeding  is  a  judgment  on  contract 
entitling  the  bail  to  his  exemption.  Ma- 
loney V.  Newton,  85  Ind.  565,  44  Am. 
Rep.  46. 
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74.  Pennsylvania  Life  Ins.  Co.  v. 
Bruner,  41  Pa.  Super.  35S;  Ramsdell  V. 
Sevbert,  14  Pa.  Dist.  247. 

75.  Ries  v.  MeClatchey,  128  Ind.  125, 
27  N.  E.  349;  Thomas  v.  Walmer,  18 
Ind.  App.   112,  46  N.  E.  695. 

76.  Ries  v.  MeClatchey,  128  Ind.  125, 
27  N.  E.  349;  Keller  r.  MeMahan,  77 
Ind.  62;  Thomas  v.  Walmer,  18  Ind. 
App.  112,  46  N.  E.  695. 

77.  See  5  Standard  Proc.  791. 

78.  Clingman  v.  Kemp,  57  Ala.  195, 
explained  in  Stuckey  v.  McKibbon,  92 
Ala.  622,  8  So.  379,  as  intending  to  ap- 
ply to  judgments  for  costs  rendered 
only  in  actions  ex  contractu. 

fa]  Under  a  statute  providing  that 
if  defendant's  realty  cannot  be  divided, 
the  plaintiff  may  sell  the  whole  and 
the  defendant  may  demand  out  of  the 
j.roceeds  so  much  as  he  would  have  re- 
ceived at  the  appraised  value  had  the 
laud  been  divided,  no  deduction  for 
costs  can  be  made  until  defendant's 
claim  to  exemption  is  paid.  Hain  v. 
Rhoads,  7  Pa.  Co.  Ct.  568. 

79.  Northern  V.  Hanners,  121  Ala. 
587,  25  So.  817,  77  Am.  St.  Rep.  74; 
Stuckey  v.  McKibbon,  92  Ala.  622,  8 
So.   379. 

80.  Mengel  v.  McGee,  22  Pa.  Dist. 
671. 

fa]  Against  an  execution  for  costs 
in  a  mandamus  proceeding,  the  defciid- 
ant  is  not  entitled  to  an  exemption. 
Mengel  v.  McGee,  22  Pa.  Dist.  671. 
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plaintiff  is  successful  in  the  action,^^  even  though  the  principal  judg- 
iDcnt  is  merely  for  a  nominal  amount.^-  But  it  has  been  held  that 
tliough  the  action  be  upon  contract,  a  judgment  for  costs  against  tlie 
plaintiff  is  statutory  and  not  an  incident  of  the  contract  and  is  not 
within  the  exeniption.^^  And  an  unsuccessful  plaintiff  in  an  action  in 
tort,^*  or  in  an  action  which  is  purely  statutory,**^  cannot  ordinarily 
claim  an  exemption  against  a  judgment  for  costs,  though  it  has  been 
held  that  a  judgment  for  costs  rendered  against  a  plaintiff,  even  in  an 
action  of  trover,  should  be  considered  as  a  judgment  for  debt  on  con- 
tract, and  he  may  claim  his  exemption.^" 

Fee  BiU.  —  Exemptions  are  allowed  to  a  fee  bill  debtor  the  same  as 
to  an  execution  debtor.*^ 

(B.)  In  Criminal  Actions.ss — A  defendant  has  been  allowed  his  ex- 
e]iiption  against  costs  imposed  in  a  criminal  procoeding.*^ 

(IV.)  Exemption  From  Order  or  Judgment  for  Alimony  and  Maintenance. 
The  riglit  to  exemption  from  execution  on  a  decree  for  alimony  is  else- 
where discussed.^" 


81.  Ark.— Edwards  v.  Thayer,  123 
Ark.  579,  184  S.  W.  64;  Massie  v.  Eu- 
vart,  33  Ark.  688.  Ind.— Church  V.  Hay, 
93  Ind.  323;  Donaldson  r.  Banta,  5  Ind. 
App.  71,  29  N.  E.  362.  Pa.— Mengel  v. 
McGee,  22  Pa.  Dist.  671;  Strohecker  f. 
Bufiington,  1  Pearson  124;  Banner  r. 
Fritz,  2  North.  67  (costs  in  a  suit  in 
pjeftmcnt).  Compare  Estate  of  Taylor, 
9  Pa.  Co.  Ct.  293,  20  Phila.  101,  47  Leg. 
Int.  2o,  holding  an  execution  for  costs 
against  a  guardian  in  a  proceeding  to 
remove  him,  he  not  being  guilty  of  any 
fraudulent  conduct  is  an  execution  npon 
his  implied  contract  to  pay  should  he 
prove  unsuccessful.  To  same  effect 
Harting  v.  Grant,  2  Woodw.   (Pa.)   127. 

82.  Donaldson  r.  Banta,  5  Ind.  App. 
71,  29   N.  E.   362. 

83.  Edwards  r.  Thaver,  122  Ark. 
579,  184  S.  W.  64;  Buckley  r.  WilliamSj 
84  Ark.  187,  105  S.  W.  95,  120  Am.  St. 
Rep.  24,  13  Ann.  Cas.  258;  Eoss  V. 
Banta,  140  Ind.  120,  34  N.  E.  865,  39 
N'.  E.  732;  Donaldson  r.  Banta,  5  Ind. 
App.  71,  29  N.  E.  362. 

84.  In  re  Owens,  6  Biss.  432,  18  Fed. 
Cas.  No.  10,632  in  an  action  of  re- 
plevin; Russell  V.  Cleary,  105  Ind.  502, 
5  N.  E.  414. 

85.  State  ex  rel.  Wingler  f.  Mcin- 
tosh, 100  Ind.  439. 

86.  Bradlev  i".  West  Chester  St.  Ry. 
Co.,  160  Pa.  72,  28  Atl.  500,  34  W.  N. 
C.  78;  Pierce's  Appeal,  103  Pa.  27; 
Lane  v.  Baker,  2  Grant  Cas.  (Pa.)  424. 
See  In  re  Owens,  6  Biss.  432,  IS  Fed. 
Cas.   No.   10,632. 


87.  Farris  v.  Smithpeter,  180  Mo. 
App.  466,  166  S.  W.  655;  Bradley  v. 
West  Chester  Ry.  Co.,  160  Pa.  72,  28 
Atl.  500,  34  W.  N.  C.  78;  Pierce's  Ap- 
peal, 103  Pa.  27. 

[a]  See  In  re  Owens,  6  Biss.  432,  18 
Fed.  Cas.  No.  10,632,  where  the  court 
"can  see  no  good  reason  why  the  bene- 
fit of  the  statute  might  not  be  claimed 
against  a  fee  bill  thus  issued  [against 
the  successful  party  for  his  own  costs 
after  a  return  of  nulla  bona  in  an  ac- 
tion of  tortj  as  'final  process  from  a 
court  for  a  debt  growing  out  of  or 
founded  on  contract.'  " 

88.  As  to  right  of  exemption  from 
fines,  see  infra,  II,  B,  5,  c,   (V). 

89.  Hollis  V.  State,  59  Ark.  211,  27 
S.  W.  73,  43  Am.  St.  Rep.  2S;  Loomia 
V.  Gerson,  62  111.  11. 

[a]  Under  a  provision  exempting  a 
homestead  from  sale  on  execution  ex- 
cept such  as  may  be  issued  on  a  judg- 
ment for  purchase  money,  for  specific 
liens,  laborers'  and  mechanics'  lien.s 
for  improving  the  same,  or  for  taxes, 
0/  against  executors  and  other  named 
persons  for  moneys  collected  by  them 
and  other  trustees  of  an  express  trust 
for  moneys  due  from  them  in  their 
fiduciary  capacity,  the  homestead  is  ex- 
empt from  seizure  and  sale  on  an  exe- 
cution for  costs  ad.iudged  against  a 
criminal  in  a  criminal  prosecution. 
Hollis  r.  State,  59  Ark.  211,  27  S.  W. 
73,   43   Am.  St.   Rep.   28. 

90.  See  7  Standaed  Proc.  835. 
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(V.)  Exemption  From  Judgment  for  Fines.  —  In  some  states  exemption 
cannot  be  claimed  in  cases  where  a  fine  is  imposed  as  a  punishment 
for  a  violation  of  law.®^  But  some  statutes  of  exemptions  are  broad 
enough  to  include  fines.^^ 

(VI.)  Exemption  From  Purchase-Money  Debt. —  (A.)  In  General.- — In 
the  absence  of  limitation,  the  right  of  exemption  granted  by  the  statute 
prevails  as  against  a  judgment  for  the  purchase  money  of  the  property 
clairaed.^^  jMost  exemption  statutes,  however,  exempt  purchase  money 
judgments  from  their  operation.^*     This  exception  is  sometimes  ex- 


91.  111. — Loomis  r.  Gerson,  62  111. 
11,  Ind. — Maloney  v.  Newton,  85  Ind. 
565,  44  Am.  Kep.  46.  Tenn.— Irvin  v. 
State,  6  Lea  588,  under  special  statute 
providing  no  property  shall  be  exempt 
from  fines  for  particular  offenses. 

[a]  The  reason  of  the  rule  in  the 
text  is  that  the  criminal  and  civil  law 
are  carefully  kept  separate  and  dis- 
tinct. Maloney  V.  Newton,  85  Ind.  565, 
44  Am.  Kep.  46. 

[b]  Property  of  Surety.— Under  a 
statute  providing  there  shall  be  no 
property  exempt  from  execution  for 
fine  and  costs  for  a  particular  offense, 
the  property  of  a  surety  is  no  more 
exempt  than  the  property  of  his  prin- 
cipal. Irvin  V.  State,  6  Lea  (Tenn.) 
588.  ^       . 

fc]  Debt. — A  judgment  for  a  fine  is 
rot  one  for  a  debt,  within  the  mean- 
ing of  the  exemption  statute.  White- 
acre  V.  Eector,  29  Graft.  (70  Va.)  714, 
26  Am.  Eep.  420. 

92.  Com.  V.  Cassady,  159  Ky.  776, 
169  S.  W.  497,  L.  R.  A.  1915A,  1214; 
Com.  f.  Lay,  12  Bush  (Ky.)  283,  23  Am. 
Eep.  718;  Betterton  V.  O'Dwyer,  124 
Mo.  App.  306,  101  S.  W.  628,  review- 
ing history  of  statutes. 

[a]  In  United  States  Courts.— By 
§14  of  the  act  of  June  1,  1872,  c.  255 
relating  to  poor  convicts,  it  was  _  in- 
tended, in  cases  of  fines  for  criminal 
offenses  against  the  laws  of  the  United 
States,  that  the  execution  against  prop- 
ertv  for  its  collection  should  be  sub- 
iect  to  the  same  exemptions  as  in  civil 
cases.  Fink  v.  O'Neil,  106  U.  S.  272, 
1  Sup.  Ct.  325,  27  L.  ed.  196. 

93.  Kan. — Voorhees  v.  Patterson,  20 
Kan  555.  N.  J. — Spear  f.  Locust  Wood 
Cc-meterv  Co.,  72  N.  J.  Eq.  821,  66  Atl. 
1068.  Can.— Vye  f.  McNeill,  3  Brit. 
Col.  24. 

94.  U.  S. — Mullinix  V.  Simon,  196 
Fed.  77.5,  116  C.  C.  A.  399;  In  re  Phil- 
lips, 209  Fed.  490;   In  re  Nunemaker, 
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208  Fed.  491;  In  re  Stern,  208  Fed.  488; 
In  re  J.  E.  Maynard  &  Co.,  183  Fed. 
823;  In  re  Campbell,  124  Fed.  417;  In 
re  Tobias,  103  Fed.  68,  4  Am.  Bankr. 
Rep.  555.  Ark.— Kirby's  Dig.,  §3903; 
Liddell  v.  Jones,  76  Ark.  344,  88  S.  W. 
961,  113  Am.  St.  Rep.  99;  Friedman  V. 
Sullivan,  48  Ark.  213,  2  S.  W.  785; 
Bridgeford  &  Co.  V.  Adams,  45  Ark. 
136;  Cason  v.  Bone,  43  Ark.  17.  Colo. 
Weil  V.  Nevitt,  18  Colo.  10,  31  Pac. 
487;  Behymer  v.  Cook,  5  Colo.  395.  Fla. 
Const.,  §1,  art.  10;  Giddeus  v.  Dicken- 
son, 60  Fla.  320,  53  So.  929;  Cator  v. 
Blount,  41  Fla.  138,  25  So.  283;  Porter 
V.  Teate,  17  Fla.  813.  Ga.— Skirling  v. 
Kennon,  119  Ga.  501,  46  S.  E.  630; 
Watson  r.  Williams,  110  Ga.  321,  35  S. 
E.  344;  Wilcox  v.  Cowart,  110  Ga.  320, 
35  S.  E.  283;  Hawks  V.  Hawks,  64  Ga. 
239;  Loyless  &  Griffin  v.  Collins,  55  Ga. 
370;  Gray  Bros.  v.  Higgs  (Ga.  App.), 
88  S.  E.  709.  111.— Bush  v.  Scott,  76 
111,  524;  Austin  v.  Underwood,  37  HI. 
438,  87  Am.  Dec.  254;  Kimble  V.  Es- 
worthy,  6  111.  App.  517.  la. — Mitchell 
V.  Joyce,  69  Iowa  121,  28  N.  W.  473. 
Mich. — Feenstra  v.  Tanis,  145  Mich. 
409,  108  N.  W.  674;  Gottesman  v.  Chip- 
man,  125  Mich.  60,  83  N,  W.  1026; 
Lillibridge  v.  Walsh,  104  Mich.  153,  62 
N,  W,  172,  97  Mich.  459,  56  N.  W. 
854.  Minn. — Langevin  v.  Bloom,  69 
Minn.  22,  71  N.  W.  697,  65  Am.  St. 
Rep.  546;  Rogers  v.  Brackett,  34  Minn. 
279,  25  N.  W.  601;  Harlev  v.  Davis,  16 
Minn.  487.  Miss. — Buckingham  v.  Nel- 
son, 42  Miss.  417.  Mo. — Deloach  Mill 
Mfg.  Co.  V.  Latham,  99  Mo.  App.  231, 
72  S.  W.  1080;  State  v.  Orahood,  27 
Mo.  App.  496.  N.  Y.— Snyder  v.  Davis, 
1  Hun  350,  47  How.  Pr.  147;  Smith  r. 
Slade,  57  Barb.  637;  Hoyt  v.  Van  Al- 
styne,  15  Barb.  568.  N.  C— Fox  f. 
Brooks,  88  N.  C.  234.  N.  D,— Northern 
Shoe  Co.  V.  Cecka,  22  N.  D.  631,  135  N. 
W.  177;  Wagner  v.  Olson,  3  N.  D.  69, 
54  N.  W.  286.    Ohio. — Cechvala  v.  Ma- 
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pressly  limited  by  the  statute  itself,°^  or  by  construction  of  the  statute"'' 
to  real  pro})erty;  while  some  statutes  except  only  personal  property."" 
An  exception  to  the  exception  is  sometimes  made."* 

(B.)  Terms  Defined  and  Applied.  —  Purchase  Money. —  It  has  been  held 
that  the  word  '"purchase-money'''  within  the  statute  means  the  money 
agreed  to  be  paid  by  the  purchaser  for  property  exempt  by  law  from 
execution."^  It  includes  money  loaned  for  and  applied  to  the  pur- 
chase of  the  exempt  property/  but  not  to  money  borrowed  to  pay  a 
pre-existini^  debt  for  the  purchase  price.^  Where  a  note  is  given  for 
the  purchase  money  the  judgment  recovered  thereon  is  a  judgment  for 


dak,  20  Ohio  Cir.  Ct.  (N.  S.)  286.  But 
see  State  ex  rtl.  Armstrong  r.  Lacy,  IS 
Ohio  Cir.  Ct.  379.  Pa. — Valley's  Ap- 
peal, 90  Pa.  173;  Fehley  r.  Barr,  66  Pa. 
196;  Ulrich's  Appeal,  48  Pa.  489;  Kyle's 
Appeal,  45  Pa.  333;  Hawbicker's  Est., 
6  Pa.  Co.  Ct.  570;  Fox  r.  Belong,  1 
Woodw.  137;  Scott  r.  Kerlin,  1  Del. 
Co.  345.  S.  D.— Mosteller  v.  Holborn, 
21  S.  D.  547,  114  N.  W.  693.  Wis. 
Houlehan  v.  Eassler,  73  Wis.  557,  41 
N.  W.   720. 

[a]  Where  part  payment  has  been 
made,  the  purchaser  has  no  right  to 
claim  a  homestead  to  that  extent  or 
ill  the  proportion  which  the  pa_vment 
bears  to  the  whole  purchase  money. 
The  fact  that  the  land  has  depreciated 
in  value  below  the  unpaid  balance 
does  not  affect  the  question.  Cook  v. 
Crocker,  53   Ga.  66. 

[b]  Although  the  judgment  em- 
braces other  debts  besides  purchase 
money,  the  plaintiff  does  not  lose  his 
]  urchase  money  lien.  Fox  v,  Delong,  1 
AVoodw.  (Pa.)   137. 

[c]  In  Arkansas,  the  proviso  that 
no  property  shall  be  exempt  from  debts 
contracted  for  the  purchase  price  in 
§3903  of  Kirby's  Digest  applies  to 
§3904  also.  Friedman  v.  Sullivan,  48 
Ark.  213,  2  S.  W.  785. 

95.  Burn's  Ann.  Ind.  Sts.,  1914, 
§759. 

96.  Shear  v.  Reynolds,  90  111.  238; 
Howard  r.  Lakin,  88  111.  36;  Wells  v. 
Lilly,  86  111.  317. 

97.  See  the  statutes  generally  and 
Mo.   Rev.   Sts.,   1909,   §2191. 

98.  Feenstra  v.  Tanis,  145  Mich.  409, 
108  N.  W.  674;  Maxon  v.  Perrott,  17 
Mich.  332,  97  Am.  Dec.  191.  But  as 
to  present  law  in  Michigan,  see  How. 
Mich.  Sts.,  §13055. 

99.  Ilovt  i:  Van  Alstyne,  15  Barb. 
(N.  Y.)  568. 

Materials  furnished  to  make  a  crop 


as  purchase  money,  see  infra,  II,  B,  5, 
c,    (VII). 

Lien  of  attorney  in  defending  home- 
stead as  purchiise  money,  see  infra,  11, 
B,  5,  c,  (X),  (A). 

As  to  landlord's  lien,  see  iiifra,  II,  B, 
5.    c,    (X),    (C). 

fa]  The  amount  due  a  laborer  for 
work  done  in  making  farm  products  is 
not  purchase  money.  Watson  V.  Will- 
iams, 110  Ga.  321,  35  S.  E.  344. 

[b|  Where  Part  of  Consideration  Is 
Payment  of  Debts. — A  partner  who  pur- 
chases the  partnership  assets,  paying 
therefor  some  cash  and  assuming  the 
partnership  debts,  cannot  claim  an  ex- 
emption out  of  tha  assets  when  sued 
ty  the  retiring  partner  for  failure  to 
pay  those  debts.  Piatt  v.  Piatt,  50  Fla. 
594,  39  So.  536. 

[c]  The  assumption  by  the  pur- 
chaser of  an  indebtedness  of  the  seller 
to  a  third  person,  as  part  payment  for 
a  horse,  and  the  giving  of  a  note  to 
such  third  person,  does  not  make  the 
note  a  pjurcliase  price  debt  so  as  to  de- 
feat the  purchaser's  claim  of  exemption 
as  to  the  horse,  against  a  judgment  on 
the  note.  Washington  r.  Cartwright, 
65  Ga.  177.  But  see  Fox  v.  Brooks,  SS 
N.  0.  234,  infra,  note  3. 

[d]  The  assumption  by  a  subse- 
quent purchaser  from  the  vendee,  of 
the  latter 's  original  obligation  to  pay 
for  land,  and  the  giving  of  a  note 
therefor,  prc\ents  an  exemption  in  tho 
land  from  being  claimed  against  a  judg- 
ment on  tlie  note.  Sparger  r.  Cumpton 
54  Ga.  355. 

1.  :Magee  v.  Magee,  51  111.  500,  99 
Am.  Dec.  571;  Austin  v.  Underwood,  37 
111.  438,  87  Am.  Dec.  254;  Houlehan  r. 
Rassler,  73  Wis.  557,  41  N.  W.  720. 

2.  Winslow  V.  Noble,  101  111.  194; 
Magee  v.  Magee,  51  111.  500,  99  Am. 
Dec.  571;  Eyster  r.   Hathaway,  50  111. 
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purchase  money  within  the  statute,^  and  according  to  some  anthoritiea 
a  transferee  of  the  note  has  the  same  rights  as  the  original  vf^nrlor.* 
But  where  the  vendor  indorses  the  note  to  another,  a  judgment  a-:;unst 
him  as  indorser  is  not  a  judgment  for  purchase  money  as  his  indorse- 
ment is  founded  on  a  new  consideration.^ 

The  word  "obligations"  in  a  statute  providing  that  no  property  shall 
be  exempt  for  the  payment  of  obligations  contracted  for  the  purchase 
thereof,  means  a  debt  contracted  to  be  paid  or  a  duty  to  be  performed 
by  the  purchaser  as  the  consideration  of  the  purchase.^ 

(C.)  Exception  Applies  Only  to  Property  Purchased. —  Generally  the 
exception  applies  only  to  the  property  purchased,  not  to  other  exempt 
property.'  According  to  some  authorities,  the  proceeds  of  the  property 
purchased  are  not  exempt,**  but  some  statutes  have  extended  the  rule  so 
as  to  make  liable  to  seizure,  property  or  proceeds  of  an  exchange  or 
sale  of  the  property  purchased.^     "Where  the  property  purchased  is 


521,  99  Am.  Dec.  537;  Austin  V.  Under- 
wood,  37  111.  438,  87  Am.  Dec.  254. 

3.  Ga.— Faircloth  v.  St.  Johns,  44 
Ga.  603.  Minn. — Rogers  v.  Braekett, 
34  Minn.  279,  2.5  N.  W.  601.  Pa.— Fox 
V.  Delong,  1  Woodw.  137,  under  a  stat- 
ute exeeptinjT  "liens  of  bonds,  mort- 
gages or  other  contracts  for  the  pur- 
chase money." 

fa]  No  change  in  the  instrument 
evidencing  the  debt  or  tlie  security  will 
change  the  debt  from  one  for  purchase 
money  to  one  that  is  not.  Kamble  V. 
Esv.-orthA",  6  Til.   App.  517. 

4.  See   infra,  II,  B,  5,  c,   (VI),   (E). 

5.  Faircloth  v.  St.  .Johns,  44  Ga.  603. 

6.  Piatt  V.  Piatt,  50  Fla.  594,  39  So. 
536;  Porter  v.  Teate,  17  Fla.  813;  Fox 
V  Brooks,  88  N.  C.  234;  Whitaker  v. 
Elliott,  73  N.  0.  186. 

[a]  It  embraces  every  contract  to 
pay  for  laud,  (1)  whether  by  specialty 
or  bv  parol.  Lawson  r.  Pringle,  98  N, 
C.  450,  4  S.  E.  188;  Fox  v.  Brooks,  88 
N.  C.  234.  Bat  (2)  it  must  be  made 
with  the  vendor  and  the  consideration 
must  be  the  price  of  the  land  pur- 
chased.    Fox  r.  Brooks,  88  N.  C.  234. 

[b]  Where  the  vendee  contracts  to 
pay  a  note  owing  by  the  vendor  to  a 
third  person,  as  part  consideration  for 
a  purchase  of  land,  the  land  is  sub- 
ject to  the  payment  of  the  debt  as  a 
debt  for  purchase  money.  Fox  p. 
Brooks,  88  N.  C.  234.  But  see  Wash- 
ington V.  Cartwright,  65  Ga.  177,  supra, 
note  2. 

7.  U.  S.— 7n  re  Tobias,  103  Fed.  68, 
4  Am.  Bankr.  Rep.  555.  Colo.— Weil 
r.  Nevit,  18  Colo.  10,  31  Pac.  487.  Fla. 
Smith    r.    Gufford,    36  Fla.    481,    18    So. 
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717,  51  Am.  St.  Rep.  37.  Ga. — Lovless 
&  Griffin  v.  Collins,  55  Ga.  370.  N.  Y. 
Smith  V.  Slade,  57  Barb.  637.  See 
Hickok  V.  Fay,  36  Barb.  9.  But  see 
Snyder  v.  Davis,  1  Hun  350,  47  How. 
Pr.'  147;  Craft  r.  Curtiss,  25  How.  Pr. 
163;  Cox  r.  Stafford,  14  How.  Pr.  519; 
Davis  r.  Peabody,  10  Barb.  91,  and  Cole 
V.  Stevens,  9  Barb.  676,  6  How.  Pr. 
424. 

8.  See  Giddens  v.  Dickenson,  60  Fla. 
320,  53  So.  929;  Ceehvala  v.  Madak,  20 
Ohio  Cir.  Ct.  (N.  S.)  286.  Compare 
Mullinix  v.  Simon,  196  Fed.  775,  116  C. 
C.  A.  399;  Smith  v.  Gufford,  36  Fla. 
481,  18  So.  717,  51  Am.  St.  Rep.  37. 

[a]  Wliere  Material  Is  Used  in 
Building  for  Another. — A  contractor 
who  purchases  material  and  uses  it  in 
the  erection  of  a,  building  for  another 
cannot  under  this  statute  have  an  ex- 
emption in  the  amount  due  him  for 
erecting  the  building  as  against  the 
purchase  price  of  the  material  so  pur- 
chased and  used.  Giddens  v.  Dicken- 
son, 60  Fla.  320,  53  So.  929. 

[b]  But  an  exemption  in  goods, 
paid  for  with  the  proceeds  of  goods 
not  paid  for,  may  be  claimed  when 
honestly  acquired  in  the  regular  course 
of  business.  In  re  Tobias,  103  Fed.  68, 
4  Am.  Bankr.  Rep.  555. 

[c]  Liability  of  Crops  for  Purchase 
Money  of  Land. — A  statute  making  a 
homestead  liable  for  the  purchase 
money  does  not  make  the  crops  raised 
thereon  liable  therefor.  Johnson  v. 
Holmes,  49  Ga.  365. 

9.  Cannon  v.  Dexter  Broom  &  Mat- 
tress Co.,  120  Fed.  657,  57  C.  C.  A.  119 
(under  the  Constitution  of  South  Caro- 
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mingled  with  exempted  property  that  has  been  set  apart,  such  portion 
only  can  be  subjected  to  a  debt  for  the  purchase  money  as  can  be  traced 
and  idcntilied.^"  It  is  not  intended  that  this  exception  should  reach 
the  property  of  a  surety.^^  It  has  been  held  obliijations  incurred  in  the 
production  of  crops  are  of  the  same  nature  as  purchase  money  obli<:?a- 
tions  from  which  the  crops  are  not  exempt.^^  But  other  authorities  are 
to  the  contrary,^^  except  where  furnished  by  a  landlord  Avho  has  a  lien." 
(D.)  Property  Must  Be  in  Hands  of  Vendee. —  The  exception  as  to  the 
purchase  price  does  not  create  a  lien  upon  the  property  purchased  but 
relates  to  the  remedy  merely  ;^^  the  vendor  can  therefore  subject  the 
property  only  while  it  remains  in  the  hands  of  the  vendee/"  and  the 


Una);  McGahan  v.  Anderson,  113  Fed. 
no,  51  C.  C.  A.  92;  Blackford  V.  Beak, 
73  Ore.  61,  143  Pac.  1136. 

10.  Mitchell  r.  Simpson  Grocery  Co., 
114  Ga.  109,  39  S.  E.  93.5;  Wagner  v. 
Olson,  3  N.  D.  69,  54  N.  W.  286,  stocks 
of  goods. 

[a]  Contra,  In  re  Tobias,  103  Fed. 
68,  4  Am.  Bankr.  Eep.  5.55,  holding  in 
a  bankruptcy  proceeding  that  it  is  the 
duty  of  the  bankrupt  to  identify  and 
designate  the  goods  on  which,  in  whole 
or  in  part,  he  still  owes  the  purchase 
money. 

[b]  Where  a  stock  of  goods  is  set 
apart  as  exempt  and  the  head  of  the 
family  without  an  order  of  court  con- 
tinues to  carry  on  the  business,  a  ven- 
dor of  goods,  sold  to  him  and  mingled 
with  the  stock,  is  entitled  to  subject 
to  the  payment  of  the  purchase  price 
only  such  goods  as  he  can  identify. 
Mitchell  r.  Simpson  Grocery  Co.,  114 
Ga.  199,  39  S.  E.  935. 

11.  Davis  r.  Feabody,  10  Barb.  (N. 
y.)  91,  where  the  court  say  the  words 
"purchase-money"  should  be  held  to 
mean  the  original  demand  for  the  prop- 
erty sold  as  distinguished  from  the  de- 
mand on  the  security  given  for  the 
payment  of  the  purchase  price. 

12.  Farmer  v.  Greer  Fertilizer  Co., 
102  S.  C.  285,  86  S.  E.  639. 

As  to  exception  of  materials  and 
supplies  used  in  producing  crop,  see 
infra,  IT,  B,   5,   c,    (VIT). 

13.  Wilcox  V.  Cowart,  110  Ga,  320, 
35  S.  E.  283;  Jones  r.  Spillers,  9  Ga. 
App.  473,  71  S.  E.  777.  But  compare, 
Stephens  v.  Smith,  62  Ga.  177,  and  Tift 
r.  Newsom,  44  Ga.  600,  holding  that 
debts  for  supplies  furnished  a  planter 
to  make  his  crop  are  within  an  excep- 
tion of  materials  furnished  therefor,  or 
are  in  the  nature  of  purchase  money. 


fa]  A  debt  for  fertilizer  used  on 
land  is  not  within  the  statute.  Wilcox 
V.  Cowart,  110  Ga.  320,  35  S.  E.  283. 

14.  See  cases  in  preceding  note,  and 
infra,  II,  B,  5,  c,  (X),  (B). 

15.  U.  S.—In  re  Boyd,  120  Fed.  999; 
In  re  Wells,  105  Fed.  'i02.  Mich.— Lil- 
libridge  i.  Walsh,  104  Mich.  153,  62 
N.  W.  172,  97  Mich.  459,  56  N.  W. 
854.  Mo. — Barton  v.  Sitlington,  128 
Mo.  164,  177,  30  S.  W.  514;  Straus  v. 
Eothan,  102  Mo.  261,  14  S.  W.  940 
(reviewing  authorities);  Xorris  v. 
Brunswi.-rk,  73  Uo.  256;  Barbee  &  Co.  v. 
Crawford,  132  Mo.  App.  1,  111  S.  W. 
614;  De  Loach  Mill  Mfg.  Co.  v.  La- 
tham, 99  Mo.  App.  231,  72  S.  W.  lOSO; 
Van  Frank  r.  Walther,  84  Mo.  App. 
472;  Corning  &  Co.  V.  Einehart  Medi- 
cine Co.,  46  Mo.  App.  16.  )  N.  D. 
Northern  Shoe  Co.  v.  Cecka,  22  N.  D. 
631,  135  N.  W.  177,  explaining  Weil  V. 
Quam,  21  N.  D.  344,  131  N.  W.  244. 

Exceptions  as  creating  a  lien  gen- 
erally, see  supra,  II,  B,  5,  c,  (I). 

16.  Weil  V.  Nevitt,  18  Colo.  10,  31 
Pac.  487,  where  the  court  says:  "When 
a  vendor  sues  and  recovers  judgment 
for  the  purchase  price  of  property 
which  he  has  theretofore  sold,  the  stat- 
ute gives  him  the  right  to  have  exe- 
cution against  the  property  so  sold 
v.'hile  the  same  remains  in  the  hands 
of  his  vendee,  notwithstanding  suctt 
property  may  be  exempt  from  levy  and 
sale  for  any  other  purpose." 

[a]  Where  Purchaser  Is  Bead. 
Where  the  property  purchased  is  real 
estate  and  a  judgment  is  recovered 
against  the  executor  on  a  note  given 
for  the  purchase  money,  the  property 
cannot  be  taken  on  the  judgment  as  it 
had  passed  to  the  heirs  on  the  death 
cf  the  purchaser.  Buckingham  v.  Nel- 
son, 42  Miss.  417. 
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statute  sometimes  expressly  so  provides.^'^  Other  statutes,  however, 
pormit  the  vendor  to  subject  the  property  in  the  hands  of  a  subsequent 
purchaser  with  notice  that  the  purchase  money  is  unpaid, ^'^ 

(E.)  Whether  Exception  Is  Personal  to  Vendor —  Some  cases  hold  the 
proviso  in  the  exemption  statute  is  a  privilege  which  is  personal  to  the 
vendor/^  or  those  representing  him.-"  But  others  hold  that  it  is  im- 
material to  whom  the  debl;  is  due,  as  all  that  is  required  is  that  the 
vendee  owe  the  purchase  money  or  a  part  thereof.^^  Accordingly  some 
authorities  hold  that  a  transferee  of  a  note  given  for  the  purchase  price 
can  seize  the  property  as  against  the  debtor's  claim  of  exemption ;^^ 
though  others  hold  that  he  cannot,^^  unless  perhaps  he  takes  a  new 
note.-* 


17.  Mullinix  V.  Simon,  196  Fed.  775, 
116  C.  C.  A.  399  (under  the  Arkansas 
constitution);  Friedman  V.  Sullivan,  48 
Ark.  2]  3,  2  S.  W.  785. 

[a]  Where  Property  Sold  After  Fil- 
ing Petition  in  Bankruptcy. — Where 
property  is  in  the  hands  of  a  vendee 
at  the  time  of  filing  of  a  petition  in 
lankruptey  and  is  afterwards  sold  by 
the  trustee  with  a  distinct  understand 
ing  that  the  bankrupt's  right  of  ex- 
emption would  apply  to  the  proceeds 
as  to  the  specific  articles,  the  proceeds 
are  a  substitute  for  the  property, 
fthich  is  still  in  the  hands  of  the  ven 
dee.  The  bankrupt's  right  to  exemp- 
tion is  referable  to  the  condition  of 
things  existing  at  the  filing  of  the 
petition.  Mullinix  V.  Simon,  196  Fed. 
775,  116   C.  C.  A-   399. 

18.  Straus  v.  Eothan,  102  Mo.  261, 
H  S.  W.  940  (reviewing  authorities); 
Parker  v.  Eodes,  79  Mo.  88;  Van  Frank 
V.  Walther,  84  Mo.  App.  472. 

[a]  A  mortgagee  is  not  a  purchaser 
■within  the  statute.  Kane  V.  Manley, 
6S   Mo.   App.   43. 

[b]  The  Michigan  statute  provid- 
ing that  the  proi)erty  shall  not  be  ex- 
empt in  the  hands  of  a  purchaser  if 
the  purchase  was  after  suit  commenced 
and  the  filing  of  a  specified  notice, 
does  not  authorize  the  purchaser  to 
fraudulently  transfer  the  property  be- 
fore such  suit  or  notice,  to  defeat  a 
levy  thereon.  Lillibridge  V.  Walsh,  104 
Mich.  153,  62  N.  W.  172,  97  Mich.  459, 
5C  N.  W.  854. 

19.  In  re  Boyd,  120  Fed.  999;  Weil 
V.  Nevitt,  18  Colo.  10,  31  Pac.  487. 

[a]  Similar  to  Vendor's  Lien. — The 
privilege  of  the  statute  bears  a  close 
analogy  to  a  \endor's  lien  for  the  pur- 
chase of  real  estate.  Weil  v.  Nevitt, 
18  Colo.  10,  31  Pac.  487, 
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fb]     Under    the    Bankruptcy    Law. 

Although  under  the  state  law  a  home- 
stead exemption  can  be  claimed  in  un- 
paid for  property  against  every  one 
except  the  vendor,  the  bankrupt  act 
consolidates  the  demands  of  all  the 
creditors  and  any  creditor  may  except 
to  the  allowance  of  the  homestead  on 
the  ground  the  purchase  money  is  un- 
paid. In  re  Campbell,  124  Fed.  417. 
Compare  In  re  Boyd,  120  Fed.  999;  In 
re  Wells,  105  Fed.  762,  holding  unpaid 
for  property  claimed  as  exempt  doea 
not  vest  in   the  trustee  in  bankruptcy. 

20.  Williams  v.  Jones,  100  111.  362 
(holding  assignee  of  note  under  the 
circumstances  represented  the  vendor) ; 
Eystcr  v.  Hatheway,  50  111.  521,  99  Am. 
Dec.  537,  the  provision  applies  only  to 
vendors  and  vendees,  or  those  repre- 
senting them. 

21.  Lawson  v.  Pringle,  98  N.  C.  450, 
4  S.  E.  188. 

22.  Ga.— Chambliss  v.  Phelps,  39  Ga. 
P86.  See  McElmurray  v.  Blue,  91  Ga. 
509,  18  S.  E.  313  (on  the  authority  of 
Wofford  V.  Gaines,  53  Ga.  485,  where 
the  note  was  renewed  and  a  new  note 
made  payable  to  the  holder) ;  Sparger 
V.  Cumpton,  54  Ga.  355.  Minn. — Lan- 
gevin  V.  Bloom,  69  Minn.  22,  71  N.  W. 
P97,  65  Am.  St.  Eep.  546,  holding  that 
Harlev  V.  Davis,  16  Minn.  487,  some- 
times cited  as  holding  the  contrary,  is 
not  authority  therefor  when  the  facts 
are  considered.  Mo. — State  r.  Orahood, 
27  Mo.  App.  496.  N.  C. — Lawson  v. 
Pringle,  98  N.  C.  450,  4  S.  E.  188; 
WTiitaker  v.  Elliott,  73  N.  C.  186. 

23.  Colo.— Weil  v-  Nevitt,  18  Colo. 
10,  31  Pac.  487.  lU.— Gruhn  v.  Rich- 
ardson, 128  111.  178,  21  N.  E.  18.  Mich. 
Shepard  v.  Cross,  33  Mich.  96. 

24.  Williams  v.  Jones,  100  III.  362. 
See  McEliuurray  v.  Blue,  91   Ga.  509, 
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(F.)  TVaivkr.  — Tho  eroditor  may  waive  this  excoption.-' 
(VII.)  Where  Debt  Is  for  Necessaries,  Materials  Furnished  or  Labor  Done. 
An  exception  to  the  riglit  of  exemption  is  frequently  made  in  favor  of 
debts  contracted  in  the  purchase  of  necessaries.^''  Tlie  necessaries  nius/ 
be  those  purchased  for  the  debtor  himself  and  family,"'  but  they  are 
not  limited  to  articles  of  food,  clothing,  shelter,  or  similar  articles.^" 
The  determination  of  what  articles  are  necessaries  depends  upon  the 
circumstances  of  each  particular  case.^' 


38  S.  E.  31.'?;  Wofford  v.  Gaines,  53  Ga. 
485. 

[a]  Where  the  assignee  of  a  note 
given  for  the  purchase  price  by  the 
purchaser  and  another  as  security,  by 
an  arrangement  with  the  purchaser 
surrenders  the  notes  to  him  and  takes 
a  note  of  the  purchaser  alone  and  a 
trust  deed  to  secure  payment,  the  as- 
signee stands  in  the  place  of  the  ven- 
dor and  he  is  within  the  statute.  Will- 
iams V.  Jones,  100  111.  3C2. 

25.  Cator  v.  Blount,  41  Fla.  138,  25 
So.  283. 

[a]  But  a  creditor  by  filing  witli  an 
assignee  for  creditors  his  debt  against 
the  assignor  and  accepting  from  such 
assignee  a  pro  rata  dividend  does  not 
Vv-aive  the  right  to  subject  property 
which  is  not  exempt  because  the  debt 
was  for  the  purchase  price.  Cator  v. 
Blount,  41   Fla.    138,   25   So.   283. 

26.  See  generally  the  statutes,  and 
the  following:  Ga. — Huff  r.  Bournell, 
48  Ga.  338.  Me.— Fisher  v.  Shea,  97 
Me.  372,  54  All.  846,  61  L.  E.  A.  567. 
Mass. — Sullivan  r.  Hadley,  160  Mass. 
32,  35  N.  E.  1015;  Darling  r.  Andrews,  9 
Allen  106.  Minn.— Sec  BofTerding  r. 
Mengelkoch,  129  Minn.  184,  152  N.  W. 
335,  holding  the  statute  making  this 
exception  is  uuconstitutionaL  Mont. 
Dayton  v.  Ewant,  28  Mont.  153,  72 
Pac.  420,  98  Am.  St.  Eep.  549.  Neb. 
See  Lehnoff  v.  Fisher,  32  Neb.  107,  48 
N.  W.  821.  N.  H.— Garside  v.  Colbv, 
72  N.  H.  544,  58  Atl.  50.  Pa.— Karnes 
r  Eosena  Furnace  Co.,  5  Pa.  Dist.  752; 
Karnes  v.  McGuire,  18  Pa.  Co.  Ct.  306. 
R.  I. — Palmisciano  r.  Eaponc,  94  Atl. 
852;  Eich  r.  Trcu,  25  E.  1.  208,  55  Atl. 
492.  Wash. — Creditors  Collection  Assn. 
V.  Bisbee,  80  Wash.  3."8,  141  Pac.  886. 
Can.— Central  Bank  v.  Ellis,  20  Ont. 
App.   364. 

[al  A  judgment  upon  a  claim  for 
necessaries  is  a  "debt  or  demand  for 
necessaries"  within  tlie  meaning  of  the 
statute.  Esmaa  v.  Eoller,  27  Ohio  Cir. 
Ct.  712. 


[b]  But  a  claim  for  rent  is  not  a 
"necessary"  even  though  it  may  bo 
rent  of  the  house  in  which  the  defend- 
ant lives.  Beard  r.  Covill,  102  N.  Y. 
Supp.  204.  See  Huff  v.  Bournell,  48  Ga. 
338,  holding  the  rent  of  premises  dis- 
connected from  the  homestead  in  which 
the  debtor  lives,  he  having  leased  the 
homestead,   is   not   a  "necessary." 

[c]  Money  Loaned. — An  affidavit 
for  an  execution  against  salary  of  a 
debtor  which  does  not  state  that  the 
judgment  was  for  necessaries  but  sim- 
ply for  money  loaned  is  insufficient. 
In  re  Hogan,  64  Misc.  302,  118  N.  Y, 
Supp.  537. 

|d]  Exception  to  Exception. — Tho 
debtor  is  allowed  a  certain  amount  as 
exempt  from  a  debt  for  necessaries. 
Jumper  v.  Moore,  110  Me.  159,  85  Atl. 
4S5.  See  Fisher  f.  Shea,  97  Me.  372, 
54  Atl.  846,  61  L.  E.  A.  567;  Quimby 
V.  Hewey,  92  Me.  129,  42  Atl.  344,  de- 
cided before  the  amendment  of  the 
statute. 

Extent  to  wliicli  wages  are  exempt 
fi'om  debts  for  necessaries,  see  supra, 
II,  B,  5,  a,  (IV),  (F). 

27.  Lehnoff  v.  Fisher,  32  Neb.  107, 
48  N.  W.   821. 

[a]  Debts  for  necessaries  incurred 
in  carrying  on  a  hotel  or  boardiug-liouse 
business  are  not  witliin  the  purview 
of  the  statute.  Lelmoff  V.  Fisher,  22 
Neb.  107,  48  N.  W.  821. 

28.  Eich  V.  Treu,  25  E.  L  208,  55 
Atl.  492. 

29.  Fisher  r.  Shea,  97  Me.  372,  54 
Atl.  846.  61  L.  E.  A.  567;  Provost  v. 
Fiche,  93   Me.  455,  45  Atl.  506. 

fa]  The  word  "necessaries"  ap- 
plies only  to  living  persons, — some- 
thing to  sustain  or  maintain  a  living 
person,  either  food,  clothing,  medicine, 
habitation,  education  or  whatever  is 
necessary  for  such  person  in  his  stage 
in  life.  Burial  expenses  of  the  mother 
of  the  debtor  are  not  necessaries.  Wat- 
kins   V.  Schlecter,  7  Ohio  N.  P.  42. 

[b]  A  claim  for  medical  attendance 
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Materials  and  Supplies  Furnished. —  Debts  for  materials  and  supplies 
furnislied  are  sometimes  expressly  excepted  by  statute.^" 

Labor  Done  or  Performed. —  Statutes  sometimes  provide  that  no  prop- 
erty shall  be  exempt^^  from  execution  for  any  labor  done  thereon,  or 


and  medicines  furnished  (1)  is  "a  de- 
mand for  necessaries."  Darling  v.  An- 
drews, 9  Allen  (Mass.)  106.  But  (2) 
under  a  statute  excepting  wages  from 
the  exemption  where  the  judgment  is 
for  "necessaries  sold"  or  for  work 
performed  in  the  family  as  a  domestic, 
"necessaries  sold"  will  not  include 
services  of  a  surgeon  to  the  defend- 
ant's vdie.  Taylor  v.  Barker,  108  App. 
Div.  21,  95  N.  Y.  Supp.  474. 

[c]  A  sewing  machine  for  defend- 
ant's own  personal  use  in  the  manu- 
facture of  her  own  clothing  is  not 
shown  to  be  necessary.  Provost  r. 
Piche,  93  Me.  455,  45  Atl.  506. 

[d]  Groceries  furnished  an  unmar- 
ried man  to  be  used  by  the  family 
where  he  boards  and  used  by  him  to 
pay  his  board  are  not  necessaries  fur- 
nished a  defendant  or  his  family,  with- 
in the  statute.  McAuley  v.  Tracy,  61 
Me.  523. 

fe]  Legal  services  (1)  rendered  in 
protecting  and  defending  a  person  ar- 
rested may  generally  be  classed  as  a 
necessary,  but  such  services  in  the  in- 
stitution of  criminal  proceedings  would 
not  be.  "VMiether  the  defense  of  a  con- 
tract right  where  the  only  result  of  an 
adverse  decision  is  a  pecuniary  loss  is 
a  necessary  is  doubtful.  Fisher  V. 
Shea,  97  Me.  372,  54  Atl.  846,  61  L.  E. 
A.  567,  on  the  authority  of  Askey  v. 
Williams,  74  Tex.  294,  11  S.  W.  1101, 
5  L.  R  A.  176.  Services  of  an  attorney 
(2)  for  a  minor  defendant  are  neces- 
saries. Rich  V.  Treu,  25  R.  I.  208,  55 
Atl.  492,  on  the  authority  of  Crafts  v. 
Carr,  24  R.  T.  397,  53  Atl.  275,  96  Am. 
St.  Rep.  721,  60  L.  R.  A.  128. 

[f]  An  execution  for  damages 
caused  by  negligence  cannot  issue 
against  a  debtor's  salary  under  a  stat- 
ute authorizing  a  seizure  of  salary  on 
an  execution  for  "necessaries."  Kelly 
V.  Mulcahy,  131  App.  Div.  639,  116  N. 
Y.    Supp.   61. 

[g]  An  action  on  a  judgment  re- 
covered for  "necessaries  furnished" 
is  not  for  necessaries  furnished  within 
the  statute  as  the  claim  is  merged  in 
the  first  judgment.  Brown  v.  West,  73 
Me.  23. 
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30.  Fla.— Cathcart  r.  Turner,  18  Fla. 
837,  under  statute  allowing  a  landlord 
to  distrain  property  for  supjdies  fur- 
nished a  tenant.  Ga. — Stephens  V. 
Smith,  62  Ga.  177.  La.— Hinton  V. 
Roane,  124  La.  927,  50  So.  798,  134  Am. 
St.  Rep.  526.  Minn,' — Nickerson  v. 
Crawford,  74  Minn.  366,  77  N.  W.  292, 
73  Am.  St.  Rep.  354. 

[a]     Furnished  by  Partner  to  Firm. 

Funds  arising  from  the  sale  of  goods 
furnished  by  one  partner  to  another 
under  a  contract  of  partnership,  and 
invested  in  improvements  on  a  home- 
stead are  not  moneys  borrowed,  labor 
done  or  materials  furnished.  Kilgo  V. 
Van  Dyke,  44  Ga.  61. 

fb]  A  claim  for  rent  is  an  "obliga- 
tion contracted  in  the  production  of  the 
crop."     Prince  v.  Nance,  7  S.  C.   351. 

[c]  Supplies  furnished  to  make  a 
crop  are  "materials  furnished  tliere- 
for"  within  the  exception.  Stephens 
V.  Smith,  62  Ga.  177;  Tift  v.  Newsom, 
44  Ga.  600. 

fd]  Furnished  Tiy  landlord  to  ten- 
ant to  enable  the  latter  to  subsist  or 
raise  crop.  Rudd  v.  Ford,  91  Ky.  183, 
15  S.  W.  179:  Garden  v.  Dearing,  14 
Ky.    L.    Rep.    78. 

fe]  Supplies  to  Family  as  Supplies 
Furnished  Plantation. — A  statute  pro- 
viding that  debts  due  for  necessary 
supplies  furnished  to  a  plantation  shall 
be  entitled  to  a  privilege  on  the  crop 
does  not  embrace  supplies  for  the  use 
of  a  planter  and  his  family  beyond 
plantation  fare,  such  as  cigars,  cognac, 
annisette,  and  ice.  Hollander  V.  His 
Creditors,   6   La.   Ann.   668. 

Liability  for  debts  for  purchase  price, 

see  supra,  II,  B,  5,  c,  (VI). 

31.  See  generally  the  statutes,  and 
Dicken  v.  Thrasher,  58  Ga.  360;  Mitch, 
ener  v.  Robins,  73  Miss.  383,  19  So. 
103.  Compare  Parham  v.  McMurray,  32 
Ark.  261,  holding  §3  of  the  article  of 
exemptions  in  the  constitution  of  1868 
has  no  application  to  personal  property 
but  relates  solely  to  labor  on  the  home- 
stead. 

fa]  Labor  done  in  cultivation  of 
crops  on  a  homestead  is  "labor  done 
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lahor  perfortr.cd.  This  exception  does  not  extend  to  materials  and 
supplies  furnished.^^ 

(VIII.)  Where  Debt  Is  for  Wages.  —  An  exception  to  the  exemption 
laws  is  ircqucntly  provided  for  when  the  debt  is  for  the  wages  of  lab- 
orers, servants  or  other  named  persons.^^  This  exception  is  personal 
to  the  laborer  or  other  person  named  in  the  statute,  and  no  other  clas? 
of  creditors  is  entitled  to  its  benefits.^* 

A  "laborer"  within  the  meaning  of  the  statute  is  one  who  performs 
manual  labor,  not  requiring  special  knowledge  or  skill/^  and  who  is 


tliereon."  Dieken  v.  Thrasher,  58  Ga. 
360. 

[b]  Claims  Less  Than  Specified 
Sum. — A  provision  tiiat  the  exemption 
statute  shall  not  extend  to  "  a  claim 
for  work  and  labor  less  than"  $100 
noes  not  privilege  all  claims  for  work 
and  labor  to  the  extent  of  $100  but 
only  applies  to  claims  which  are  less 
than  $100.  Kelly  r.  Hines,  6  Ohio  Dec. 
(Reprint)   988,  9  Am.  L.  Eecord  404, 

Services  of  attorney  defending  home- 
Bteart,  see  II,  B,  5,  c,   (X),  (A). 

[(•]  Where  the  Creditor  Has  no 
Judgment. — Under  a  statute  providing 
that  no  property  shall  be  exempt 
"when  the  judgment  is  for  labor  per- 
formed,"- the  creditor  who  has  per- 
formed labor  is  within  the  statute  al- 
tliough  he  has  no  judgment,  where  the 
debtor  is  dead  and  the  creditor  has  his 
claim  allowed  in  chancery,  there  being 
a  statute  forbidding  any  action  against 
the  personal  representative  after  the 
estate  is  declared  insolvent,  Mitchener 
t.  Robins,  73  Miss.  383,  19  So.  103. 

32.  Burlington  Mfg.  Co.  i\  Board  of 
Court  House,  etc.  Comrs.,  67  Minn.  327, 
69  N.  W.  1091.  See  Kilgo  v.  Van 
Dyke,  44  Ga.   61. 

33.  See  generally  the  statues  and 
the  following:  U.  S. — In  re  Phillips, 
209  Fed.  490,  under  the  Washington 
statute.  111.— Smith  v.  Kennett,  94  111. 
App.  331;  Graves  r.  Ahlgren,  87  111. 
App.  668;  Stroup  v.  Hobbs,  65  111.  App. 
296;  Bohn  r.  Weeks,  50  111.  App.  236. 
Kan.— :\rcBride  v.  Reitz,  19  Kan.  123; 
Reed  V.  Umbarger,  11  Kan.  206.  Minn. 
See  Tuttle  r.  Strout,  7  Minn,  465,  82 
Am.  Dee.  108,  holding  statute  to  be 
unconstitutional.  Neb. — Fox  v.  McClav, 
48  Neb.  820,  67  N.  W.  888;  Henderson 
f.  Nott,  3fi  Neb.  154,  54  N.  W.  87,  38 
Am.  St.  Rep.  720;  Snyder  r.  Brune,  22 
Neb.  189,  34  N.  W.  364.  Pa.— Enke  v. 
Stine,  6  Pa.  Co.   Ct.  23;   Van  Wye  v. 


Harrington,  1  Pa,  Co,  Ct.  272;  Meiers 
r.  Umla,  6  Kulp  332;  Finns  v.  Banker, 
5  Kulp  33. 

fa]  Whether  giving  a  note  for 
wages  merges  the  debt  and  allows  the 
debtor  to  claim  his  exemption,  query. 
Reed  v.  Umbarger,  11  Kan.  206.  As  to 
analogous  proposition,  where  note  is 
given  for  purchase  monev,  see  supra, 
II,  B,  5,  c,  (VI),  (B). 

fb]  An  execution  for  work  and 
labor  (1)  is  not  an  execution  for 
"wages."  Smith  v.  Kennett,  94  111. 
App.  331.  Nor  (2)  does  a  transcript 
for  "work  and  labor  done"  show  the 
claim  to  be  "wages  for  manual  labor," 
Moskovitz  r.  Grangers,  13  Pa.  Dist. 
153.  The  (3)  words  "for  labor"  do 
not  import  that  the  consideration  was 
"wages"  due  the  payee  as  a  "laborer 
or  servant."  Magers  v.  Dunlap,  39  111. 
App.  618. 

[c]  Garnishment  of  Wages  for  De- 
mand  of  Wages. — Where  a  statute  de- 
clares generally  that  no  property  shall 
be  exempt  from  execution  for  laborer's 
wages,  and  another  enacted  subse- 
quently exempts  wages  from  the  oper- 
ation of  process,  the  latter  being  the 
legislature  's  last  expression  on  the  sub- 
ject must  be  taken  to  exempt  wages 
from  garnishment  for  wages.  Snvder 
r.  Brune,  22  Neb.  189,  34  N.  W.  364. 

[d]  In  Pennsylvania,  money  due  for 
wages  is  exempt  even  on  a  judgment 
based  on  a  claim  for  wages.  Frutehcy 
r.  Lutz,  167  Pa.  337,  ^31  Atl.  638. 
Contra,  Finns  r.  Banker,  5  Kulp  33; 
Enke  v.  Stine,  4  Kulp  56. 

fe]  Homesteads  are  not  affected  by 
this  statute  in  Nebraska.  Fox  V.  Mc- 
Clay,  48  Neb.  820,  67  N.  W.  888. 

S4.  Bundy  v.  Harris,  151  HI.  App. 
461;  Grimes  V.  Sprague,  86  Mo.  App. 
245. 

35.  Dickinson  f,  Eahn,  98  HI.  App. 
245;    Epps    r.    Epps,    17   HI.   App.    196. 
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subject  to  the  control  and  direction  of  his  employer.^^ 

A  "servant"  is  one  who  is  employed  to  perform  an  inferior  and 
menial  scrviee.^^ 

(IX.)  Where  Debt  Is  for  Board.  —  Statutes  sometimes  allow  the  seizure 
of  wages  where  the  debt  is  for  board  and  lodging.^^ 

(X.)"  Where  Creditor  Has  a  Lien. —  (A.)  Tn  General. —  The  statutes  of 
exemptions  relate  only  to  general  executions  and  are  not  designed  to 
prevent  a  person  from  creating  a  lien  upon  whatever  property  he  sees 
fit.  If  a  debtor  creates  a  lien  upon  particular  property,^'*  as  where  he 
gives  a  mortgage/**  he  waives  his  exemption  as  to  the  creditor  having 


Compare  svpra,  IT,  B,  5,  a,   (IV),   (B), 
(2);  II,  B,  5,  a,  (IV),  (C);  II,  B,  5,  b, 

(V). 

[a]  The  -word  laborer  "carries  with 
it  the  idea  of  actual  physical  and  man- 
ual exertion  or  toil,  and  is  used  to  de- 
note that  class  of  persons  who  liter- 
ally earn  their  bread  by  the  sweat  of 
their  brows,  and  who  perform  with 
their  own  hands,  at  the  cost  of  con- 
siderable physical  labor,  the  contracts 
made  with  their  employers.  Fariuholt 
V.  Luckhard,  90  Va.  936,  21  S.  E.  817, 
44  Am.  St.  Eep.  953. 

[b]  Skilled  labor  is  not  within  the 
statue.  Dickinson  v.  Eahn,  98  111.  App. 
£45. 

[e]  Traveling  salesmen  and  book- 
keepers are  not  within  the  statute. 
Dickinson  v.  Eahn,  98  111.  App.  245; 
Epps  V.  Epps,  17  111.  App.  196. 

[d]  A  mail  carrier  is  a  laboring 
man.  Farinholt  V.  Luckhard,  90  Va. 
936,  21  S.  E.  817,  44  Am.  St.  Eep.  953. 

36.  Fox  V.  McClay,  48  Neb.  820,  67 
N.  W.  888;  Henderson  V.  Nott,  36  Neb. 
154,  54  N.  W.  87,  38  Am.  St.  Eep.  720. 

fa]  A  contractor  is  not  within  the 
etatute.  Henderson  v.  Nott,  36  Neb. 
154,  54  N.  W.  87,  38  Am,  St.  Eep.  720. 

37.  Dickinson  v.  Eahn,  98  111.  App. 
245. 

38.  Mendola  v.  Pellerite,  21  Pa. 
Dist.  391;  Serena  v.  Guilfoy,  7  Pa. 
Dist.  141;  Karnes  v.  Eosena  Furn,  Co., 
5  Pa.  Dist.  752;  Smith  r.  Dingus,  2  Pa. 
Dist.  710;  Karnes  r.  McGuire,  18  Pa. 
Co.  Ct.  306.  See  Smith  r.  McGinty,  lOj 
Pa.  402  under  an  earlier  statute.  But 
Kee  Blvthan  v.  Eesr-orla,  1  Kulp  (Pa.) 
351;  Benner  v.  Smith,  21  Pa.  Dist.  473 
holding    statute    unconstitut,ional. 

[a]  Judgment  in  Excess  of  Exemp- 
tion.— Where  statute  authorizes  a  seiz- 
ure of  wages  for  four  weeks'  board  or 
less,  execution  may  issue  for  four 
weeks'  board  although  the  judgment  is 
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in  excess  thereof.  Karnes  r.  Eosena 
Furn.  Co.,  5  Pa.  Dist.  752.  But  see 
Tredennick  i:  Jones,  7  Pa.  Co.  Ct.  548. 

39.  la. — Swan  v.  Bournes,  47  Iowa 
501,  29  Am.  Eep.  492.  Minn.— Flint  v. 
Luhrs,  66  Minn.  57,  68  N.  W.  514,  61 
Am.  St.  Eep.  391.  Miss. — Halsell  v. 
Turner,  84  Miss.  432,  36  So.  531.  Pa. 
Building  Assn.  r.  O'Connor,  3  Phila. 
453.  Tex. — Baughn  v.  Allen  (Tex.  Civ. 
App.),  68   S.  W.  207, 

[a]  A  clause  in  a  lease  making  the 
rent  charge  a  lien  on  crops  and  stock 
whether  exempt  or  not  constitutes  in 
effect  a  mortgage  and  is  enforceable 
against  property  otherwise  exempt. 
Feiavary  v.  Broeseh,  52  Iowa  88,  2  N. 
W.'  963,  35  Am.  Eep.  261. 

[b]  Where  a  decree  specifically  de- 
clares certain  property  to  be  subject 
to  a  lien  and  where  the  decree  can 
be  effectuated  only  bv  a  sale  of  the 
property,  the  property  cannot  be 
claimed  as  exempt.  Graves  v.  Graves, 
106  Ind.  118,  5  N.  E.  879. 

40,  U.  S.—In  re  Jones,  2  Dill.  343, 
13  Fed.  Cas.  No.  7,445.  Cal.— Peterson 
r.  Hornblower,  33  Cal.  266.  Fla.— Pat- 
terson V.  Tavlor,  15  Fla.  336.  Ind. 
Fleming  v.  Henderson,  123  Ind.  234,  24 
N.  E.  236;  Love  v.  Blair,  72  Ind.  281. 
la. — Fejavary  v.  Broeseh,  52  Iowa  88, 
2  N.  W.  96.3,  35  Am.  Eep.  261.  Kan. 
Dosbaugh  Nat.  Bank  v.  Jelf,  86  Kan. 
41,  119  Pac.  538,  purchase  money  mort- 
gage. Mont. — Cheney  v.  CaldAvell,  20 
Mont.  77,  49  Pac.  397.  Pa.— Gang- 
were 's  Appeal,  36  Pa.  466;  McAuley's 
Appeal,  35  Pa.  209;  Pennsylvania  Co. 
V.  Bruner,  41  Pa.  Super.  358;  Morgan 
r.  Noud,  5  Clark  93;  Huffort's  Appeal, 
10  W.  N.  C.  528;  Craig  r.  Craig,  1  W. 
N.  C.  613.  Tex.— Baughn  v.  Allen  (Tex. 
Civ.  App.),  68  S.  W.  207  (under  statute 
providing  no  exem])tion  shall  apply  to 
debts  secured  by  liens);  Ense  v.  Martin 
(Tex,   Civ,   App.),   33   S.   W.   284;   Big- 
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the  lien,  but  not  as  to  creditors  generally  however,^^  And  where  the 
statute  makes  certain  cliarges  a  litn  upon  the  property,  the  lien  will 
prevail  over  a  claim  of  exemption  in  such  property,*'  as  in  the  ease  oi' 
innkeepers,"  boarding  house  keepers,"  keepers  of  livery  or  boarding 
stables,^^  attorneys  who  have  a  lien  on  property  of  a  client  for  fees,^" 


ger  V.  Jones,  .3  Wills.  Civ.  Cas.  §227; 
Mason  r.  Bumpass,  1  White  &  W.  Civ. 
Cas.  §§1340,  13-11. 

fa]  Reason. — With  quite  as  much 
reason,  might  a  vendor  or  pledgor  who 
had  sold  or  pledged  property  in  pay- 
ment of  a  debt,  demand  its  return  on 
the  ground  it  was  exempt.  The  t-on- 
stitution  and  statute  did  not  mean  to 
restrain  the  debtor  from  voluntarily  in- 
cumbering or  transferring  his  prop- 
erty.    Love   I.  Blair,  72   Ind.  281. 

[b]  Mortgaged  Property  Set  Apart 
to  Widow. — A  widow,  to  whom  personal 
property  of  the  husband  encumbered 
by  a  mortgage  is  set  apart,  cannot 
claim  it  as  exempt  as  against  the  mort- 
gagee of  the  deceased.  Eecker  V.  Kil- 
gore,  62  Ind.  10,  affirmed  in  Mead  v. 
McFaddeu,  68  Ind.  340. 

[c]  If  a  chattel  mortgage  cover 
both  exempt  and  nonexempt  property, 
the  mortgagor  may  require  tlie  mort- 
gagee to  subject  the  nonexempt  prop- 
ertv  first.  Baughn  v.  Allen  (Tex.  Civ. 
App.),   68   S.   W.    207. 

[d]  Where  the  judgment  is'  obtained 
on   the    bond    ac  lompanying    the    niort 
gage,    instead    of    on    the    mortgage    it- 
self,   no    exemption     can    be     claimed. 
Jn  re  McAuley's  Appeal,  35  Pa.  209. 

41.  U.  S.—In  re  Jones,  2  Pill.  343, 
13  Fed.  Cas.  No.  7,445.  Ala.— Col- 
lier V.  Wood  Bros.,  85  Ala,  91,  4  So. 
840.  Conn.— Patten  v.  Smith,  4  Conn. 
450,  10  Am.  Dec.  166.  la.— Evans  f.  St. 
Paul  Harvester  Wks.,  63  Iowa  204,  IS 
N.  W.  881.  Ky.— Collett  r.  Jones,  2  B. 
Mon.  19,  36  Am.  Dec.  5S6.  Mont. 
Cheney  v.  Caldwell,  20  Mont.  77,  40 
Pac.  397.  Okla. — Irwin  v.  Walling,  4 
Okla.  128,  44  Pac.  219,  construing  a 
statute  providing  "personal  property 
nportgaged  may  be  taken  under  attach- 
ment or  execution  issued  at  the  suit  of 
a  creditor  of  a  mortgagor."  Tex. 
Baughn  r.  Allen  (Tex.  Civ.  App.),  68 
S.  W.  207.  Va.— Williams  v.  Watkins, 
92   Va.  680,   24   S.   E.   223. 

fa]     Subjection    of    Premises    by    a 
Creditor  Not  the  Mortgagee. — Where  a 


debtor  is  in  possession  of  a  homestead 
upon  which  he  has  given  mortgages 
jirecluding  the  allowance  of  a  home- 
stead, a  judgment  creditor  cannot  re- 
quire the  proj)erty  to  be  sold  for  the 
jiayment  of  the  mortgage  and  judg- 
ment without  any  allowance  of  home- 
stead against  the  wishes  of  the  mort- 
gagees. Bernsee  r.  Hamilton,  3  Ohio 
Cir.  Dee.  550,  6  Ohio  Cir.  Ct.  487. 

42.  Swan  r.  Bournes,  47  Iowa  501, 
29  Am.  Kcp.  492, 

[a]  Funeral  Expenses. — "Where  the 
statute  provides  that  the  estate  of  a 
decedent  when  not  exceeding  a  certain 
r.mouut  shall  be  set  oflE  to  the  widow, 
snd  that  she  shall  pay  and  may  be 
sued  for  funeral  expenses,  she  cannot 
claim  an  exemption  in  the  property 
against  a  judgment  for  such  expenses, 
as  there  is  no  contract  between  her 
£nd  the  creditor  and  her  liability  at- 
taches because  she  has  property  vested 
in  her  charged  with  such  expenses.  It 
is  analogous  to  a  mortgage  of  the  prop- 
erty for  a  de]<t.  Fleming  i'.  Henderson, 
123  Ind.  234,  24  N.  E.  236. 

fb]  A  judgment  on  the  bond  of  a 
tax-collector  docs  not  create  a  lien  on 
his  homestead,  notwithstanding  tlie  ex- 
istence of  a  statute  making  such  bond 
a  lien  on  all  his  realty.  Hume  r.  Gos- 
sett,  43  111.  297. 

43.  Swan  r.  Bournes,  47  Iowa  501, 
29  Am.  Rep.  492. 

44.  Thorn  v.  Whitbeck,  11  Mise,  171, 
32  N.  Y.  Supp.  10S8. 

45.  Flint  f.  Luhr,  66  Minn.  57,  68 
X.  W.  514,  61  Am.  St.  Rep.  391. 

46.  Halsell  r.  Turner,  84  ^riss.  432, 
36  So.  531. 

[a]  As  Labor  Done  or  Purchase 
Money. — The  lien  of  au  attorney  in  do- 
fendiug  a  homestead  and  obtaining  it 
to  be  set  apart  is  in  the  nature  of 
labor  done  on  the  homestead  and  of 
purchase  monev  thereof.  Strohecker  ''. 
Irvine,  76  Ga.'639,  2  Am.  St.  Rep.  62. 
But  see  Collier  r.  Simpson,  74  Ga.  697, 
as  to  enforcement  of  mortgage  to  se- 
cure fees  for  services  in  removing  in- 
cumbrance from  homestead. 
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mechanics'  liens,^"  and  where  animals  are  impounded.*^    The  statute 

may  specifically  except  claims  secured  by  lien.'*^ 

Costs  incurred  in  enforcing  the  lien  are  included  in  the  lien.^" 

(B.)    Landlord's  Lien.  —  As  between  landlord  and  tenant,  there  can 

be  no  claim  of  exemption  in  articles  on  which  the  landlord  has  a  lien,^' 

but  it  is  otherwise  as  to  articles  on  which  he  has  no  lien.^- 

(XI.)    Where  Debt  Is  for  Rent.53 — Although  some  statutes  specifically 

exempt  a  tenant 's  property  from  distress  for  rent,^*  others  provide  that 


47.  Laucks'  Appeal,  24  Pa.  426. 

48.  Thomason  v.  Brownwood,  44  Tex, 
Civ.  App.  623,  98  S.  W.  938. 

[a]  A  city  ordinance  making  im- 
pounded animal  liable  for  the  expenses 
of  impounding  them.,  authorizes  execu- 
tion against  them  even  though  the  ani- 
mal is  otherwise  exempt.  Thomason  v. 
Brownwood,  44  Tex.  Civ.  App.  623,  9S 
S.  W.  938. 

49.  See  generally  the  statutes,  and 
Ind.— Burns'  Ann.  St.,  1914,  §759.  Ohio. 
Bernsee  r.  Hamilton,  6  Ohio  Cir.  Ct. 
487.  3  Ohio  Cir.  Dec.  550.  Tex.— Mason 
V.  Bumpass,  1  White  &  W.  Civ.  Cas. 
§1340. 

50.  Slaughter  v.  Winfrey,  85  N,  C. 
159. 

As  to  exceptions  against  judgments 
for  costs,  see  supra,  II,  B,  c,  (IIIj. 

51.  Colo. — Noxon  v.  Glaze,  11  Colo. 
App.  503,  53  Pac.  827.  Fla.— Hodges 
V.  Cooksey,  33  Fla.  715,  15  So.  549,  24 
L.  R.  A.  812;  Cathcart  v.  Turner,  18 
Fla.  837.  N.  C— Hamer  v.  McCall,  121 
N.  C.  196,  28  S.  E.  297;  Slaughter  r. 
Winfrey,  85  N.  C.  159;  Durham  v. 
Speeke,  82  N.  C.  87.  Tenn.— Hill  v. 
George,  1  Head  394. 

Contra,  Abraham  v.  Davenport,  73 
Iowa  111,  34  N.  W.  767,  5  Am.  St.  Eep. 
665. 

[a]  Right  Is  Personal.— The  right 
of  a  landlord  to  seize  property  other- 
wise exempt  is  personal  to  himself. 
Duperron  v.  Communy,  6  La.  Ann.  789. 

[b]  A  landlord  having  a  judgment 
against  a  tenant  cannot  justify  a  seiz- 
ure of  exempt  property  by  setting  up 
unadjudicated  liens  on  the  property. 
McGaughey  v.  Meek,  1  White  &  W. 
Civ.   Cas.    (Tex.),    §1196. 

[c]  In  Louisiana,  the  exemption  in 
Code  of  Practice,  art.  644,  does  not  ap- 
ply to  lessees.  Stewart  v.  Lacoume,  30 
La.  Ann.  157;  Duperron  v.  Communy,  6 
La.  Ann.  789. 


[d]  In  Texas,  (1)  it  is  provided,  in 
a  statute  giving  a  landlord  a  lien  on 
all  property  on  the  premises,  that  this 
statute  shall  not  be  construed  as  re- 
pealing or  affecting  any  act  exempting 
property  from  forced  sale.  Vern. 
Sayles'  Tex.  Civ.  St.,  1914,  art.  5490; 
York  V.  Carlisle,  19  Tex.  Civ.  App.  269, 
46  S.  W.  257.  Compare,  Vern.  Sayles' 
Tex.  Civ.  St.,  1914,  art.  3793.  (2) 
If  the  tenant  fails  to  claim  the  ex- 
emption, the  landlord  may  seize  other- 
wise exempt  property.  York  v.  Car- 
lisle, 19  Tex.  Civ.  App.  269,  46  S.  W. 
257;  Hammer  r.  Woods,  6  Tex.  Civ. 
App.  179,  24  S.  W.  942.  See  generally 
the  title  "Homesteads  and  Exemp- 
tions. ' ' 

Exemption  against  debt  for  rent,  see 
infra,  II,  B,  5,  c,   (XI). 

fe]  In  Georgia  (1)  the  landlords' 
special  lien  upon  crops  for  rent  of  the 
jiremises  is  considered  to  be  for  a  debt 
in  the  nature  of  purchase  money  and 
as  such  is  superior  to  a  claim  of  ex- 
emption. Shirling  v.  Kennon,  119  Ga. 
501,  46  S.  E.  630;  Watson  v.  Williams, 
110  Ga.  321,  35  S.  E.  344;  Harrell  v. 
Fagan,  43  Ga.  339;  Taliaferro  V.  Pry, 
41  Ga.  622  (where  the  debtor  waived 
the  statute  also);  Davis  v.  Meyers,  41 
Ga.  95.  (2)  Neither  the  crop  nor  the 
money  for  which  it  was  sold  can  be 
claimed  by  the  tenant  as  exempt 
against  the  landlord.  Davis  v.  Meyers, 
41   Ga.  95. 

52.  Schofield  v.  Liody,  35  Fla,  1,  16 
So.  780;  Hodges  v.  Cooksey,  33  Fla. 
715,  15  So.  549,  24  L.  R.  A.  812;  Cath- 
cart V.  Turner,  18  Fla.  837. 

53.  Rent  as  a  debt  contracted,  see 
svpra,  II,  B,  5,  c,   (11). 

Rent  as  a  necessary,  see  supra,  II, 
B,   5,  c,    (VII). 

54.  See  generally  the  statutes  and 
Noxon  V.  Glaze,  11  Colo.  App.  503,  53 
Pac.  827;  Keuyon  v.  Gould,  61  Pac. 
292. 
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exemptions  shall  not  prevail  a.trninst  an  execution  for  rcnt.^' 

(XII.J  Where  Execution  Is  For  Money  Received  as  Attorney  or  Agent. 
Statutes  sometimes  provide  that  no  property  shall  be  exempt  from  exe- 
cution issued  on  a  judgment  against  an  attorney  or  agent  for  money  or 
property  received  for  his  client  or  principal.'*" 

(XIII.)  Where  Debt  Is  for  Property  Obtained  by  False  Pretenses.  —  An  ex- 
ception to  the  exemption  statute  is  sometimes  made  where  the  debt  was 
incurred  for  property  obtained  by  false  pretenses.^^ 

(XIV.)  Where  State  or  Nation  Is  Plaintiflf.ss —  Generally  in  the  absence 
of  an  express  provision  of  statute  the  debtor  may  claim  his  exemption 
against  a  judgment  in  favor  of  the  state  as  well  as  against  one  in  favor 
of  an  individual  creditor.^^  And  under  a  federal  statute  adopting  the 
statutes  of  the  state  relating  to  executions,  final  process  of  the  United 


[a]  In  Kentucky  the  statute  pro- 
vides that  property  exempt  from  exe- 
cution shall  be  also  exempt  from  dis- 
tress for  rent,  except  for  money  or 
property  furnished  to  enable  the  tenant 
to  raise  his  crop.  Rudd  v.  Ford,  91  Ky. 
183,  15  S.  W.  179;  Garden  f.  Bearing, 
14  Ky.  L.  Rep.  78. 

55.  See  generally  the  statutes,  and 
Miss.— Ransom  v.  Duff,  60  Miss.  901. 
N.  J.— GuPst  V.  Opdyke,  31  N.  J.  L. 
552.  Pa.— See  Pepper's  Estate,  1  Phila. 
562,  holding  the  heirs  cannot  claim 
property  as  against  a  charge  for  rent 
to  which  it  was  subject  when  it  came 
to  them.  W.  Va. — See  Donaldson  v. 
Voltz,  19  W.  Va.  1.56,  holding  the  stat- 
ute unconstitutional. 

[a]  Exemption  of  Garnishee  of  Ten- 
ant.— The  rights  of  a  landlord  against 
his  tenant  do  not  attach  as  against  the 
debtor  of  the  tenant  against  whom  the 
landlord  has  recovered  judgment  in  a 
proceeding  by  garnishment  so  as  to  de- 
prive him  of  his  exemption.  Swope 
V.  Ross,  29  Ark.  .'570. 

fb]  As  Affected  by  Character  of 
Process. — This  statute  applies  whether 
the  process  is  technically  appropriate 
for  the  collection  of  rent,  to-wit,  an 
attachment  or  distress  for  rent,  or 
whether  it  is  a  fieri  facias  upon  a  judg- 
ment in  personam  for  rent  due  and 
unpaid.  Ransom     r.  Duff,  60  Miss.  901. 

Exemption  against  lien  of  landlord, 
see  supra,  II,  B,  5,  c,   (X),   (B). 

56.  Shreck  r.  Gilbert,  52  Neb.  813, 
73  N.  W.  276;  Ervay  v.  Hill,  46  Wash. 
457,  90  Pae.  590. 

[a]  Power  of  Attorney. — A  cause  of 
action  against  a  spiritualist  medium  for 
fraud  ill  that  the  medium  induced  the 
plaintiff  to  give  him  a  power  of  attor- 


ney by  means  of  which  the  defendant 
obtained  moneys  belonging  to  the  plain- 
tiff and  that  he  failed  to  account  for 
such  money  is  not  within  the  statute. 
Ervay  v.  Hill,  46  Wash.  457,  90  Pac. 
590. 

[b]  Application  to  Homesteads. — The 
statute  of  Washington  has  no  reference 
to  homestead  exemptions.  Ervay  v. 
Hill,  46  Wash.  457,  90  Pac.  .590. 

57.  Sundback  v.  Griffith,  7  S.  D.  109, 
63  N.  W.  544;  Hall  v.  Harris,  1  S.  D. 
279,  46  N.  W.  931,  36  Am.  St.  Rep. 
730. 

58.  As  to  exception  from  exemption 
in  criminal  case,  see  supra,  II,  B,  5, 
^>  (^)  5  judgment  for  costs  in  criminal 
cases,  see  supra,  TI,  B,  5,  c,   (III). 

59.  U.  S.— See  Fink  r.  O'Xeil,  106 
r.  S.  272,  1  Sup.  Ct.  325,  27  L.  ed. 
196,  not  deciding  the  point.  Ark. 
State  V.  Williford,  36  Ark.  155,  38  Am. 
Rep.  34.  Ga.^ — Colquitt  v.  Brown,  63 
Ga.  440;  Doe  ex  dem.  Gladney  r.  Dea- 
vors,  11  Ga.  79,  distinpuisJud  in  Brooks 
r.  State,  54  Ga.  36,  which  was  a  claim 
against  a  defaulting  public  ofEeer  for 
withholding  public  revenues.  Ind. 
]\[aloney  v.  Newton,  85  Ind.  565,  44 
Am.  Rep.  46.  Ky.— Com.  v.  Lay,  12 
Bush  283,  23  Am.  Rep.  718,  execution 
for  fine  and  costs.  Compare,  Com.  v. 
Cook,  8  Bush  220,  8  Am.  Rep.  456. 
Mo.— State  r.  Pitts,  51  Mo.  133;  Bet- 
tcrton  V.  O'Dwver,  124  Mo.  App.  306, 
101  S.  W.  628.'  N.  Y.—In  re  Strohm, 
51  Misc.  481,  101  N.  Y.  Supp.  688  (a 
judgment  for  support  of  an  insane  per- 
son); St.  Lawrence  State  Hospital  V, 
Fowler,  15  Misc.  159,  37  N.  Y.  Supp. 
12.  Va.— See  Whiteacre  r.  Rector,  29 
Graft.  (70  Va.)  714,  26  Am.  Rep.  420, 
holding  the  state  is  not  within  the  pur- 
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States  upon  judgments  in  civil  actions  are  subject  to  the  same  exemp- 
tions as  apply  to  private  persons  by  the  law  of  the  state  in  which  the 
property  is  found/'" 

d.  Amount.  —  The  exemption  which  a  debtor  may  claim  is  gener- 
ally limited  as  to  amount  by  the  statute  granting  it,°^  although  many 
specific  articles  are  exempted  without  reference  to  their  value.^^  If 
the  debtor  has  less  property  than  the  law  allows  him,  he  is  entitled  to 
the  whole. "^  Any  claim  made  in  excess  of  the  statutory  limit  is  im- 
proper and  will  not  be  allowed."*  The  statute  is  a  continual  mandate 
to  the  officer  to  leave  that  amount  of  the  debtor's  estate  untouched.*'^ 
If  an  article  claimed  is  indivisible  and  worth  in  excess  of  the  statutory 
exemption,  the  debtor  cannot  claim  it  as  exempt,'"'  even  if  he  pays  the 
officer  in  money  the  excess  of  value.*'^  And  where  the  exemption  is  of 
specific  number  of  a  given  class  of  chattels,  a  debtor  who  owns  but  an 


view  of  a  constitutional  provision  con- 
cerning homestead  exemptions  because 
not  named  therein.  Can. — Talcott  v. 
Sicklesteel,  21  U.  C.  Q.  B.  43. 

[a]  Against  a  liability  to  the  state 
for  misappropriation  of  state's  money 
there  is  no  exemption  under  a  statute 
creating  an  exemption  on  an  execution 
against  debts  contracted.  Vincent  V. 
State,  74  Ala.  274. 

As  to  exemption  against  fines,  see 
infra,  II,  B,  5,  c,   (V). 

60.  Fink  V.  O'Neil,  106  U.  S.  272, 
1  Sup.  Ct.  325,  27  L.  ed.  196.  But  see 
United  States  v.  Howell,  9  Fed.  674, 
holding  a  state  exemption  is  intended 
to  apply  only  to  debts  between  indi- 
viduals and  not  to  debts  owing  to  the 
state  or  United  States. 

61.  See  generally  the  statutes,  and 
the  following:  U.  S. — In  re  McCutcheu, 
100  Fed.  779,  construing  §2132  of  Kev. 
Sts.  of  South  Carolina.  Ind. — Hart  v. 
O'Eourke,  151  Ind.  205,  51  N.  E.  330; 
Citizens'  State  Bank  v.  Harris,  149  Ind. 
208,  48  N.  E.  856.  Minn.— 7n  re  How, 
59  Minn.  415,  61  N.  W.  456;  Cogel  v. 
Mickow,  11  Minn.  475.  N.  C. — Camp- 
bell V.  White,  95  N.  C.  344;  Citizens' 
Nat.  Bank  v.  Green,  78  N.  C.  247;  Dean 
V.  King,  35  N.  C.  20.  N.  D.— Woods 
17.  Teeson,  31  N.  D.  610,  154  N.  W.  797. 
Wis. — Humphrov  v.  Taylor,  45  Wis.  251, 
30  Am.  Rep.  738. 

Amount  of  insurance,  see  supra,  II, 
B,  5,  a,  (111),  (D),  (2),  (b). 

As  to  amount  of  farming  utensils  ex- 
empted, see  supra,  II,  B,  5,  a,  (IX), 
(C),    (2),    (e). 

Amount  of  wages  exempt,  sec  supra, 
II.  B,  5,  a,   (IV),   (F). 

Exemption  of  work  animals  as  lim- 
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ited  by  value,  see  supra,  II,  B,  5,  a, 
(XI),    (A),    (8). 

62.  See  generally  the  statutes,  and 
the  discussion  supra,  II,  B,  5,  a. 

63.  McCluskey  v.  McNeely,  8  111. 
578;  Gadman  v.  Smith,  17  Ind.  152. 
See  Sandberg  v.  Borstadt,  48  Colo.  96, 
109  Pac.  419. 

[a]  If  no  more  than  the  statutory 
amount  of  exemption  in  wages  is  due, 
the  debtor  can  claim  that  amount. 
Wohlford  V.  Wabash  Coal  Co.,  164  111. 
App.   185. 

[b]  The  costs  of  the  execution  can- 
not  be  taken  out  of  a  fund  realized  on 
the  sale  of  defendant's  property  where 
the  fund  does  not  exceed  the  statutory 
exemption.  McFarland  V.  Short,  1  Chest. 
Co.  Rep.    (Pa.)    410. 

64.  XJ.  S. — In  re  Zimmerman,  202 
Fed.  812.  Ala. — Pinkus  v.  Bamberger, 
99  Ala.  266,  13  So.  578.  111.— Waldo 
V.  Gray,  14  111.  184.  Ohio. — Munson  v. 
Gashorn,  1  Ohio  Dec.   (Reprint)   404. 

65.  Campbell  v.  White,  95  N.  C.  344. 
[a]     When  the   amount   allotted  has 

been  diminished  by  use,  loss,  or  other 
cause,  the  debtor  has  a  right  to  have 
exempted  any  other  personal  property 
which  he  may  have  up  to  the  pre- 
scribed limit.  Campbell  v.  White,  95 
N.  C.  344. 

66.  111.— Waldo  V.  Gray,  14  111.  184; 
Cook  77.  Scott,  6  111.  333.  Me.— Everett 
V.  Herrin,  46  Me.  357,  74  Am.  Dec. 
455;  Hughes  v.  Farrar,  45  Me.  72.  Mo. 
State  V.  Jungling,  116  Mo.  162,  22  S- 
W.  688.  Can. — McMartin  v.  Hurlburt, 
2   Ont.   App.   146. 

See  supra,  II,  B,  5,  a,  (XI),  (A), 
(8). 

67.  Waldo  V.  Gray,  14  111.  184.    See 
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undivided  half  interest  in  such  chattels  eannot  on  that  account  double 
•the  number  allowed,  as  this  would  ehanf^e  the  exemption  to  one  of 
value, '^^  The  value  of  other  property  in  the  debtor's  possession  and  not 
inventoried  should  be  deducted  from  the  statutory  amount  of  exemp- 
tion when  settinf?  aside  the  exemption  from  inventoried  property."' 
Where  a  bankrupt,  after  the  filing  of  the  petition  and  before  the  elec- 
tion of  a  trustee,  applies  to  his  own  use  personalty  of  the  estate,  its 
value  should  be  deducted  from  the  amount  of  the  exemption  subse- 
quently allowed  himJ" 

Claiming  Under  Several  Sections. —  A  debtor  may  claim  his  exemption 
under  several  subdivisions  of  the  statute  if  he  is  included  within  them,^^ 
but  where  the  exemptions  allowed  under  different  sections  are  such 
that  a  claim  under  one  section  would  be  inconsistent  with  and  neces- 
sarily exclude  a  claim  under  another  section  the  debtor  cannot  claim 
under  both.'- 

Construing  the  statutes  as  to  the  amount  of  exemption,  tlie  courts  give 
the  statutes  a  liberal  construction/^ 


Everett  v.  Herrin,  46  Me.  357,  74  Am. 
Dec.  455. 

68.  White  v.  Capron,  52  Vt.  634. 

69.  Pinkus  v.  Bamberger,  99  Ala. 
266,  13  So.  578.  Compare,  Trager  v. 
Feebleman,   95   Ala.   60,   10   So.   213. 

70.  In  re  ]\r('Ulta,  189  Fed.  250. 

71.  U.  S.— 7/1  re  Straueh,  208  Fed. 
842  (where  the  referee  attempted  to 
defeat  the  homestead  exemption  by  im- 
properly deducting  therefrom  the  per- 
sonal property  exemption);  In  re  Zim- 
merman, 202  Fed.  812.  Colo. — Sandberg 
V.  Borstadt,  48  Colo.  96,  109  Pac.  419. 
111.— Good  V.  Fogg,  61  111.  449,  14  Am. 
Kep.  71. 

[a]  A  debtor  who  is  the  head  of  a 
family  and  a  keeper  of  a  boarding 
house  is  entitled  to  exemptions  allowed 
to  a  head  of  a  family  and  to  an  ex- 
emption of  property  used  in  carrying 
on  the  business  of  keeping  a  boarding 
house,  up  to  the  statutory  limit.  Sand- 
berg V.  Borstadt,  48  Colo".  96,  109  Pac. 
419.  To  same  effect,  see  also  Eolla 
State  Bank  v.  Borgfield,  93  Mo.  App. 
62. 

[b]  In  Georgia  a  debtor  may  claim 
under  either  §3414  or  S3416  of  the  Code 
of  1910,  but  not  under  both.  McFar- 
lin  V.  Reeves,  10  Ga.  App.  581,  73  S.  E. 
862. 

72.  Van  Lue  v.  Warlich-Cornett  Co., 
12   Cal.   App.   749,   108   Pac.   717. 

[a]  Sections  Relating  to  Different 
Occupations. — A  debtor  cannot  claim 
exemption  under  a  statute  relating  ex- 
clusively to  farmers  and  under  a  stat- 


ute relating  exclusively  to  teamsters. 
Van  Lue  r.  Wahrlich-Cornett  Co.,  12 
Cal.  App.  749,  108  Pac.  717. 

73.  Ean. — Donmever  v.  Donmeyer, 
43  Kan.  444,  23  Pac.  627.  Mo.— State 
V.  Farmer,  21  Mo.  160.  Wyo.— Laf- 
ferty  v.  Sistalla,  11  Wyo.  360,  72  Pac. 
192. 

[a]  Statute  Construed.  —  Where  a 
statute  exempts  certain  animals,  pro- 
visions and  fuel  and  allows  in  lieu  of 
such  animals  other  property  to  a  cer- 
tain value,  the  debtor  is  entitled  to 
other  property  to  the  prescribed  limit 
and  in  addition  thereto  provisions  and 
fuel.     7/1  re  Buelow,  98  Fed.  86. 

[b]  Tn  Nebraska  the  code  section 
exempting  $500  in  personal  property  to 
heads  of  families  without  homesteads 
is  intended  as  an  exemption  in  addi- 
tion to  the  exemption  of  specific  articles 
given  by  another  code  section.  John- 
son V.  Bartek,  56  Neb.  422,  76  N.  W, 
S7S;  Williams  v.  Golden,  10  Neb.  432, 
6  N.  W.  766. 

fc]  Exemption  of  Beds  and  Furni- 
ture of  Given  Value. — Where  the  stat- 
ute exempts  one  bed  and  bedding  to 
each  householder  and  an  additional  bed 
and  bed<ling  for  each  member  of  the 
family  and  other  liousehold  goods,  uten- 
sils and  furniture  to  the  value  of 
.$500.00,  the  debtor  cannot  claim  as  ex- 
empt more  than  the  statutory  number 
of  beds  but  must  make  his  selectiou 
from  other  furniture.  In  re  Eobison, 
215  Fed.  662. 
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e.  Claim  and  Enforcement  of  Exemption.  —  This  subject  is  fully 
treated  elsewhere  in  this  Avork.'^^ 

6.  Rights  of  Third  Persons  in  Property  Levied  on.  —  a.  By  Mo- 
tion.—  A  summary  proceeding  by  motion  to  compel  tJie  sheriff  to  de- 
liver to  claimant  property  seized  under  an  execution  as  the  property 
of  the  execution  defendant  is  not  a  proper  remed}^^"  Nor  can  the 
claimant  move  to  quash  the  execution,*^  though  he  may  move  to  dis- 
miss the  levy,  where  it  is  apparent  on  the  face  of  the  record  that  the 
judgment  or  execution  is  wholly  void.*- 

b.  Replevin,  Trover,  etc,  —  One  whose  property  has  been  levied  on 
as  the  jtroperty  of  another  may  generally  avail  himself  of  any  appro- 
priate remedy  such  as  replevin,*^  trover/*  or  their  statutory  substi- 
tutes, notwithstanding  the  existence  of  a  special  remedy  by  way  of 
elaim.*^ 

c.  Interpleader  hy  Sheriff.  —  In  some  jurisdictions,  interpleader  by 
the  sheriff  is  the  proper  remedy  whereby  conflicting  titles  between  third 
party  claimants  and  the  execution  creditor  to  property  held  under  a 
writ  of  execution  is  determined.*" 

d.  By    Affielavit    or    Claim. — (I,)    Right  To  File.— (A.)    Generally. 
Statutes  frequently  provide  for  the  filing  of  a  claim  of  some  sort  by 
third  persons  who  contend  that  their  property  has  been  levied  upon  as 
the  property  of  the  execution  debtor.*'^     This  remedy  is  purely  stat- 
utory, being  unknown  to  the  common  law,*^  and  in  the  absence  of  such 


74.  See  11  Standard  Proc.  469,  et 
seq. 

40.  Lawson  v.  Johnson,  5  Ark.  168. 

41.  Morrison  v.  Anderson,  111  Ga. 
847,  36  S.  E.  462. 

[a]  Motion  To  Quash  Not  Proper  in 
Claim  Suit. — A  claimant  of  property- 
levied  upon  has  no  right  to  make  a 
motion  to  quash  the  attachment  or 
judgment  upon  which  the  execution  is 
based,  or  the  execution  itself.  His 
only  concern  being  that  the  process 
shall  not  be  enforced  by  a  seizure  and 
sale  of  his  property,  his  remedy,  in  a 
case  where  such  a  motion  would  be 
good  if  presented  by  the  proper  party 
is  to  move  to  dismiss  the  levy.  Mor- 
rison V.  Anderson,  111  Ga.  847,  36  S.  E. 
462;  Pulaski  r.  Thompson,  83  Ga.  270, 
9  S.  E.  1065;  Davidson  v.  Kogers,  80 
Ga.  287,  7  S.  E.  264;  Morton,  Bliss  & 
Co.  V.  Gahona,  70  Ga.  .569;  Bosworth 
V.  Clark,  62  Ga.  286.  But  see  Ansley 
Co.  V.  O 'Byrne,  120  Ga.  618,  48  S.  E. 
228;  Bick  v.  Carter,  123  Mo.  App.  311, 
100  S.  W.  531;  and  infra,  II,  B,  6,  d, 
(XII),   (C),   (4),   (b). 

42.  Osborne  v.  Kice,  107  Ga.  281,  33 
S.  E.  .54;  Moody  v.  Millen,  103  Ga.  452, 
30  S.  E.  258.  See  Hilton  &  Dodge 
Lumb.    Co.   V.   Clements,    108    Ga.    791, 
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33  S.  E.  951;  and  infra,  II,  B,  6,  d, 
(XII),  (C),  (4),  (b). 

43.  See  infra,  TI,  B,  6,  d,  (HI); 
and  the  title   "Replevin." 

[a]  Execution  From  Supreme  Court. 
Eeplevin,  and  not  the  interposition  of 
a  claim,  is  the  proper  remedy  where 
the  execution  issues  from  the  supreme 
court  which  has  no  original  jurisdic- 
tion in  matters  of  fact.  State  v.  Book- 
er, 61  Miss.  16. 

44.  See  the  title  "Trover  and  Con- 
version," and  infra,  II,  B,  6,  d,  (HI). 

45.  See  infra,  II,  B,  6,  d,   (III), 
[a]     Though    an  indemnifying   bond 

for  the  benefit  of  the  claimant  and  the 
sheriff  is  given  by  the  execution  cred- 
itor pursuant  to  statute,  the  claimant  is 
not  compelled  to  rely  thereon  unless 
the  statute  so  provides,  but  may  pro- 
ceed in  trover  or  replevin  against  the 
sheriff.  State  v.  McBride,  81  Mo.  349; 
Belkin  v.  Hill,  53  Mo.  492;  Stevens  v. 
Springer,  23   Mo.  App.  375. 

46.  See  14  Standard  Proc.  229,  et 
seq. 

47.  See  the  statutes  and  the  discus- 
sion  following. 

48.  Ala. — Munter  v.  Leinkauff  & 
Strauss,  78  Ala.  546.  Ga. — Lingo  «. 
Harris,  73  Ga.  28;   Moses  v.  Eagle  & 
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a  statute  the  claimant  has  no  standing  in  the  action  in  which  the  exe- 
cution was  issued,'*®  A  claim  may  be  interposed  only  in  those  cases  cov- 
ered by  the  terms  of  the  statute. *° 

(B.)  As  Affected  by  Character  of  Property. —  The  statute  sometimes 
limits  the  right  to  make  third  party  claims  to  cases  in  which  personal 
property  has  been  levied  upon.°^  But  in  some  jurisdictions,  the  right 
is  extended  to  cover  real  property.^"'' 

(II.)  Nature  and  Purpose  of  Proceeding. —  A  third  party  claim  suit  is 
a  civil  suit.'""''  It  is  not,  liowcvcr,  an  independent  suit,  but  is  conse- 
quential or  collateral  to  the  main  suit  against  the  execution  defendant."'* 
It  has  been  said  that  it  partakes  of  the  nature  of  an  equitable  proceed- 
ing, though  in  the  law  side  of  the  court,^^  and  where  the  claimant  files 
a  petition  for  equitable  relief  in  aid  of  his  claim,  it  becomes  a  purely 
equitable  proceeding.°°  Generally  the  claim  laws  are  intended  to  pre- 
vent unnecessary  suits  and  expense,  by  determining  in  advance  of  the 


Phenix  Mfff.  Co.,  68  Ga.  241.  lU. 
Wende  r.  Zimmer,  189  111.  App.  490. 
Miss. — Shattuck  v.  Miller,  50  Miss. 
386. 

[a]  No  claim  could  be  interposed  to 
property  levied  ou  by  execution  issued 
upon  judgments  at  law  prior  to  Feb. 
16,  1799,  but  the  same  was  sold,  leav- 
ing the  parties  interested  to  their  ac- 
tions for  redress.  Lingo  v.  Harris,  73 
Ga.  28. 

49.  Price  v.  Sanchez,  8  Fla.  136; 
Ball  V.  Cedar  Vallev  Creamery  Co.,  98 
Iowa  184,  67  N.  W.  2:52,  overruling 
Edwards  v.  Cosgro,  71  Iowa  296,  32  N. 
W.  350,  in  so  far  as  it  stated  that  a 
third  person  could  interpose  a  claim. 

50.  Leffel  v.  Miller  (Miss.),  7  So. 
324. 

51.  Ala.— Code,  1907,  §6039;  How- 
ard V.  Deens,  143  Ala.  423,  39  So.  346; 
Lassiter  v.  State,  106  Ala.  292,  17  So. 
725.  Ark.— Kirby's  Dig.,  1904,  §3267. 
m.— Kurds'  St.,  1916,  oh.  140a,  §1. 
Ky.— Carroll's  Code,  1906,  §645.  Miss. 
Code,  1906,  §4990.  Mo.— Rev.  St.,  1909, 
§2204;  Potter  r.  Everett,  40  Mo.  App. 
152.  Mont.— Rev.  Code,  1907,  §6823. 
Neb.— Rev.  St.,  1913,  §8062.  N.  J.— 2 
Comp.  St.,  1910,  p.  2255,  §32;  Wcller 
V.  Lanning,  41  N.  J.  L.  477.  N.  Y. 
Code  Civ.  Proc,  §1418.  Ohio.— Jones 
r.  Carr  &  Co.,  16  Ohio  St.  420;  Patty 
V.  Mansfield,  8  Ohio  369.  Ore.— Som- 
mer  v.  Oliver,  39  Ore.  453,  65  Pao. 
600;  Vulcan  Iron  Wks.  r.  Edwards,  27 
Ore.  563,  36  Pac.  22,  39  Pac.  403.  Tex. 
Jones  i:  Bull,  90  Tex.  187,  37  S.  W. 
1054;   Whitman   r.  Willis,  51   Tex.   421. 

[a]     Real  property  cannot  be  claimed 


under  such  statutes.  Leffel  v.  Miller 
(Miss.),  7  So.  324;  Potter  v.  Everett, 
40  Mo.  App.  152,  growing  trees. 

[b]  The  character  of  the  property 
at  the  time  of  the  interposition  of  tho 
cl.Tim  determines  whether  the  court  has 
jurisdiction  to  administer  the  remedies 
which  the  claim  statute  gives.  Jones 
V.  Bull,  90  Tex.  187,  37  S.  W.  1054. 

52.  Fla.  Gen.  St.,  1906,  §1626;  Ga. 
Code,  1911,  §5167. 

53.  Lassiter  v.  State,  106  Ala.  292, 
17  So.  725;  Planters'  &  Merchants' 
Bank  v.  Borland,  5  Ala.  531. 

As  to  jurisdiction  of  criminal  court 
to  trv  claim  action,  see  infra,  II,  B,  6, 
d,    (XII),    (A). 

54.  Catching  v.  Bowden,  89  Ala.  604, 
8  So.  58;  Munter  v.  Leinkauflf,  78  Ala. 
546. 

[a]  "A  claim  is  really  an  interven- 
tion authorized  by  statute  in  a  pro- 
ceeding to  which  the  claimant  is  not  a 
party."  Ford  v.  Hollowav,  112  Ga. 
851,'38  S.  E.  373. 

55.  Hollinshead  r.  Woodard,  128  Ga. 
7,  57  S.  E.  79;  Ford  v.  Hollowav,  112 
Ga.  851,  38  S.  E.  373;  Dawson  r.  Equit- 
able Mtg.  Co.,  109  Ga.  389,  34  S.  E. 
668;  Howell  r.  Elsberrv,  79  Ga.  475, 
479,  5  S.  E.  96;  Colquitt  V.  Thomas,  8 
Ga.  258;  Smith  r.  Knowles,  16  Ga.  App. 
669,  85  S.  E.  986. 

56.  Austin  r.  Southern  Home  B.  & 
L.  Assn.,  122  Ga.  439,  50  S.  E.  382; 
Timmons  v.  Mathis,  9  Ga.  App.  713,  72 
S.   E.   279. 

As  to  right  to  jury  in  such  case,  see 
infra,  II,  B,  6,  d,  (XH),  (C),  (2). 
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execution  sale  the  issue  of  title  between  the  plaintiff  and  the  elaimant,^^ 
though  in  some  jurisdictions  they  are  intended  solely  for  the  protection 
of  the  officer  making  the  levy.^*^ 

(III.)  A  Cumulative  Remedy.  —  The  proceeding  by  claim  is  a  cumula- 
tive remedy  ;^"  the  claimant  is  therefore,  not  bound  to  follow  such  pro- 
ceeding, but  may  resort  to  other  appropriate  remedies."^  If  the  rem- 
edy aft^o'rded  by  claim  proceeding  is  inadequate  and  incomplete,  he  may 


57.  Fla.— Baars  v.  Creary,  23  Fla. 
311,  2  So.  G&2.  Ga. — Central  Bank  f. 
Georgia  Groc.  Co.,  120  Ga.  883,  48  S. 
E.  325;  Anderson  v.  Banks,  92  Ga.  121, 
IS  S.  E.  364.  111. — Lansing  v.  Bates,  11 
111.  550.  Ky. — Hoskins  v.  Eobinson, 
101  Ky.  667,  42  S.  W.  113.  Miss. 
Sbattuek  v.  Miller,  50  Miss.  386.  N.  J. 
Harris  v.  Krause,  60  N.  J.  L.  72,  37 
Atl.  439. 

[a]  "The  object  of  the  statute  is 
to  furnish  third  parties — strangers  to 
the  writ — a  speedy  remedy  in  case  their 
property  is  seized  for  the  debt  of  an- 
other, or  is  taken  as  the  property  of 
another."  Pitts  v.  Burgess,  2  Wills. 
Civ.  Cas.   (Tex.),   §700. 

58.  Cal.— Dubois  v.  Spinks,  114  Cal. 
289,  46  Pac.  95.  Minn. — Northwest 
Thresher  Co.  v.  Dietlein,  105  Minn. 
518,  117  N.  W.  231.  Neb.— State  v. 
Gillespie,  9  Neb.  505,  4  N.  W.  239. 
Ohio. — .Jones  v.  Carr  &  Co.,  16  Ohio  St. 
420;  Abbey  v.  Searls,  4  Ohio  St.  598; 
Patty  V.  Mansfield,  8  Ohio  369.  Ore. 
Vulcan  Iron  Wks.  v.  Edwards,  27  Ore. 
563,  36  Pae.  22,  39  Pac.  403. 

59.  Ala. — Lassiter  v.  State,  106  Ala. 
292,  17  So.  725;  Columbus  Iron  Wks. 
Co.  V.  Renfro  Bros.,  71  Ala.  577.  Fla. 
Toomer  v.  Fourth  Nat.  Bank,  68  Fla. 
555,  67  So.  225.  Ga. — McLennan  V. 
Graham,  106  Ga.  211,  32  S.  E.  118; 
Sears  r.  Bagwell,  69  Ga.  429;  Eaiford 
V.   Hyde,   36   Ga.   93;    Phillips   v.   State, 

15  Ga.  518;  Whittington  v.  Doe  ex  dem. 
W^right,  9  Ga.  23.  lU.— Pike  v.  Colvin, 
67  111.  227.    Ohio.— Jones  v.  Carr  &  Co., 

16  Oliio  St.  420. 

60.  Ala. — McAdams  v.  Beard,  34 
Ala.  478.  Fla. — Toomer  v.  Fourth  Nat. 
Bank,  68  Fla.  555,  67  So.  225.  Ga. 
Lawless  r.  Orr,  122  Ga.  276,  50  S.  E. 
85;  McLennan  v.  Graham,  106  Ga.  211, 
32  S.  E.  118;  Sears  v.  Bagwell,  69  Ga. 
429;  Raiford  v.  Hyde,  36  Ga.  93;  Whit- 
tington f.  Doe  ex  dem.  Wright,  9  Ga. 
23.  111.— Pike  v.  Colvin,  67  Til.  227. 
Ky.— Hoskins  v.  Robinson,  101  Ky.  667, 
42  S.  W.  113.  Mo.— St.  Louis,  Alton  & 
C.  R.  Co.  V.  Castello,  28  Mo.  379;  Brad- 

Vol.  XVI 


ley  v.  Holloway,  28  Mo.  150;  Hawk 
V.  Applegate,  37  Mo.  App.  32;  Houx 
V.  Shaw,  18  Mo.  App.  45.  See  also 
State  V.  McBride,  81  Mo.  349.  N.  J. 
Harris  v.  Krause,  60  N.  J.  L.  72,  37 
Atl.  439.  Ohio.— Jones  v.  Carr  &  Co., 
10  Ohio  St.  420;  Ralston  v.  Oursler,  12 
Ohio  St.  105;  Patty  v.  Mansfield,  8  Ohio 
369;  Moses  v.  Brashears,  2  Handy  36, 
12  Ohio  Dec.  317.  Ore. — Vulcan  Iron 
Wks.  V.  Edwards,  27  Ore.  563,  36  Pac. 
22,  39  Pac.  403;  Coos  Bay  R.,  etc.  Cot 
V.  Wieder,  26  Ore.  453,  456,  38  Pac. 
338;  Capital  Lumbering  Co.  v.  Hall,  9 
Ore.  93.  Tex. — Lang  v.  Dougherty,  74 
Tex.  226,  12  S.  W.  29;  Hardy  v.  Broad- 
dus,  35  Tex.  668;  Moore  v.  Gamniel,  13 
Tex.  120;  McKay  v.  Treadwell,  8  Tex. 
176;  Vickery  v.  Ward,  2  Tex.  212; 
Schley  v.  Hale,  1  White  &  W.  Civ.  Cas. 
§930. 

[a]  The  language  of  the  court  in 
Price  V.  Sanchez,  8  Fla.  136,  stating 
that  the  claim  proceeding  "is  a  sub- 
stitute for  the  action  of  trespass  or 
trover  at  common  law,"  is  character- 
ized, in  Toomer  v.  Fourth  Nat.  Bank, 
68  Fla.  555,  67  So.  225,  as  being  un- 
fortunate, but  not  authority  for  hold- 
ing that  the  proceeding  is  exclusive. 
But  see  Bernheimer  &  Sons  v.  Martin, 
66  Miss.  486,  6  So.  326,  holding  that 
replevin  cannot  be  brought  where  a 
claim  could  have  been  interposed. 
Clark  V.  Clinton,  61  Miss.  337;  Griffin 
V.  Lancaster,  59  Miss.  340. 

fb]  Failure  To  Interpose  Claim  Does 
Not  Operate  as  Estoppel.— The  failure 
to  file  a  claim  to  property  which  has 
been  levied  on  will  not  estop  the  true 
owner  from  asserting  his  title  by  an 
action  of  trover  against  the  purchaser 
at  the  sale  under  the  execution,  such 
owner  having  done  nothing  that  had  a 
tendency  to  mislead  the  i)urchaser  as 
to  the  owner's  relation  to  the  property 
and  the  title.  Lawless  v.  Orr,  122  Ga. 
276,  50  S.  E.  85;  McLennan  V.  Graham, 
106  Ga.  211,  32  S.  E.  118. 

See  supra,  II,  B,  6,  b,  and  the  titles 
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resort  to  equity."^  But  when  the  claimant  has  availed  himself  of  his 
remedy  by  claim  to  vindicate  his  rights,  he  is  thereby  barred  from  re- 
sorting to  other  remedies."  lie  is  not,  however,  obliged  to  proceed 
on  an  indemnifying  bond  given  l)y  the  execution  creditor  for  his  benefit, 
unless  the  statute  requires  him  to  do  so,  but  may  sue  the  sheriff."^ 

(IV.)  Where  Made.—  The  claim  or  affidavit  must  be  made  to  the  sheriff 
or  constable  who  levied  the  writ.'''* 

(V.,)  By  Whom  Made.  —  (A.)  In  General. —  It  is  a  general  rule  that 
these  claims  can  he  interposed  only  l)y  a  person  not  a  party  to  the  writ 
of  execution.**^  The  execution  defendant  cannot  interpose  a  third  party 
claim  in  his  own  behalf  to  tlie  property  levied  on  under  the  writ  against 
him.'^'^    But  one  against  whom  the  execution  runs  in  a  representative 


"Replevin;"      "Trover     and     Conver- 
Bion. ' ' 

61.  lU.— Wende  r.  Zimmer,  189  111. 
App.  490.  Miss. — Sliaw  r.  Thompson, 
Smed.  &  M.  Ch.  628.  Tex. — Sumuer 
V.  Crawford  (Tex.  Civ.  App.),  41  S.  W. 
825. 

[a]  Where  the  taking  into  posses- 
sion of  goods  under  a  writ  of  execu- 
tion was  not  warranted  by  law  and 
was  therefore  not  a  valid  levy,  but 
was  a  mere  trespass,  the  proper 
remedy  was  by  injunction,  for  the  trial 
of  the  right  of  property  would  have 
been  an  inadequate  and  incomplete 
remedy  for  the  phiintiff,  for,  if  it  had 
been  resorted  to,  he  would  have  waived 
all  damages  that  were  incurred  by  rea- 
son of  the  alleged  seizure.  Sumner  v. 
Crawford  (Tex.  Civ.  App.),  41  S.  W. 
825. 

[b]  The  interests  of  a  mortgagee, 
not  in  possession,  sliould  be  jirotected 
in  equity.  Floyd  v.  Morrow,  26  Ala. 
35."j;  Gammage  v.  Silliman,  2  Wills. 
Civ.    Cas.    (Tex.),    §14. 

62.  Ala.— Munter  v.  Leinkauff,  78 
Ala.  546.  Mo. — IIoux  r.  Shaw,  18  Mo. 
App.  45.  Neb. — Storms  v.  Eaton,  5 
Neb.  453.  Ohio. — Ralston  v.  Oursler, 
12  Ohio  St.  105;  iloses  v.  Brashears, 
2  Handy  36,  12  Ohio  Dec.  317.  Ore. 
Vulcan  Iron  Wks.  v.  Edwards,  27  Ore. 
563,  36  Pac.  22,  39  Pac.  403;  Capital 
Lumbering  Co.  r.  Hall,  9  Ore.  93.  Tex. 
Lang  V.  Dougherty,  74  Tex.  226,  12  S. 
W.  29;  Iloweth  v.  jMIIIs,  19  Tex.  295; 
Moore  r.  Gninmcl,   13  Tex.  120. 

As  to  election  of  remedies  generally, 
see  tlio  title  "Choice  and  Election  of 
Remedies." 

[a]  But  a  claim  interposed  in  one 
case  does  not  prevent  independent  suit 
for  conversion  of  property  levied  on  in 


another  case  though  the  executions 
w^ere  issued  in  different  actions  by  the 
same  plaintiff  against  the  same  defend- 
ant and  levied  simultaneously.  Carson 
V.  IMcCormick  Harvesting  Mach.  Co., 
18  Tex.  Civ,  App.  225,  44  S.  W.  406. 

63.  State  v.  McBride,  81  Mo.  349; 
Belidn   r.   Hill,   53   :Mo.  492. 

64.  See  the  statutes. 

As  to  the  court  in  which  the  ques- 
tion is  tried,  see  infra,  II,  B,  6,  d, 
iXU),   (A). 

65.  Ala. — Howard  v.  Deens,  143  Ala. 
423,  39  So.  346;  Eldridge  v.  Grice,  132 
Ala.  667,  32  So.  683;  Flovd  v.  Morrow, 
26  Ala.  353.  Ark.— Kirby's  Dig.,  1904, 
§3267.  Cal.— Code  Civ.  Proc,  §689; 
Paden  v.  Goldbaum,  4  Cal.  Unrep.  Cas. 
767,  37  Pac.  759.  Ga.— Wynn  v.  Ir- 
vine's Georgia  Music  House,  109  Ga. 
2S7,  34  S.  E.  582;  Zimmerman  r.  Tuck- 
er, 64  Ga.  432;  De  Loach  &  Wilcoxson 
r.  Myru-k,  6  Ga.  410.  111.— Hurd's  St., 
1916,  ch.  140a,  §1.  La.— Hcfferman  V. 
Brenham,  1  La.  Ann.  140;  Brown  V. 
Cougot,  8  Rob.  14;  Oger  v.  Daunov  7 
]\rart.  (X.  S.)  656.  Miss.— Sears  v. 
Gunter,  39  Miss.  338.  Mont.— Rev. 
Code,  1907,  §6823.  Tex.— Jones  r.  Bull, 
90  Tex.  187,  37  S.  W.  1054;  Pitts  f. 
Burgess  &  Neal,  2  Wills.  Civ.  Cas.. 
§700. 

As  to  who  may  prepare  the  claim  or 
affidavit,  see  infra,  tliis  section. 

66.  Ark.— Kirbv's  Dig.  1904,  §3267. 
Fla.— Gen.  St.,  1906,  §1626.  Ga.— Code, 
1910,  §5157;  Wynn  v.  Irvine's  Georgia 
]\rusic  House,  109  Ga.  287,  34  S.  E. 
582.  111.— Hurd's  St.,  1916,  ch.  140a, 
§1.  Ky.— Carroll 's  Code,  1906,  §645; 
Borches  r.  Bellis.  110  Ky.  620,  62  S.  W. 
4S6.  Mo. — McGregor  v.  Hampton,  70 
Mo.  App.  98;  Stevens  r.  Springer,  23 
Mo.   App.   375.     Neb.— Rev.   St.,   1913, 
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capacity  may  claim  the  property  in  his  individual  eapaeity.^^  The 
claim  may  be  made  either  by  the  claimant  himself,^^  or  by  his  agent,''^ 
or  attorne^^'^"  One  who  is  agent  for  another  may  make  a  claim  for  the 
latter  to  property  taken  on  execution  against  himself.''^  But  the  sheriff 
has  no  authority,  without  the  consent  of  the  claimant,  to  institute  a 
proceeding  to  try  the  right  of  property.''^ 

(B.)  Person  Estopped,  —  One  who  by  his  conduct  or  representations 
has  induced  the  officer  to  believe  that  the  property  belongs  to  the  exe- 
cution defendant  is  estopped  from  claiming  the  property  as  his  own." 

(C.)  As  Affected  by  Title  or  Interest.  —  (1.)  In  General. — Under  some 
statutes  the  title  or  interest  of  the  claimant  must  have  existed  at  the 


§8062.  N.  J.— Weller  v.  Lanning,  41 
N.  J.  L.  477.  Ohio. — Jones  v.  Carr  & 
Co.,  16  Ohio  St.  420;  Patty  t\  Mansfield, 
8  Ohio  369.  Ore. — Vulcan  Iron  Wks. 
V.  Edwards,  27  Ore.  563,  36  Pac.  22,  39 
Pac.  403.  Tex. — Pitts  v.  Burgess,  2 
Wills.  Civ.  Cas.   (Tex.),  §700. 

[a]  The  wife  of  the  execution  de- 
fendant is  a  competent  party  to  make 
a  claim.  Houx  v.  Shaw,  18  Mo.  App. 
45;   Atwood  v.  Meredith,  37  Miss.  635. 

67.  Padgett  i:  Waters,  4  Ga.  App. 
306,  61  S.  E.  293.  See  Hardman  v. 
Cooper,  107  Ga.  251,  33  S.  E.  73. 

[a]  Execution  Against  One  as  Agent. 
An  execution  against  "S.  J.  W.  as 
agent  for"  is  an  execution  against 
him;  the  words  "as  agent  for"  being 
merely  descriptio  personae,  and  there- 
fore he  cannot  interpose  a  claim  to 
the  property  levied  upon  under  such  an 
execution.  Wynn  v.  Irvine's  Georgia 
Music  House,  109  Ga.  287,  34  S.  E. 
582 

68.  Ala.— Code,  1907,  §6039.  Cal. 
Code  Civ.  Proc,  §689;  Paden  v.  Gold- 
baum,  4  Cal.  Unrep.  Cas.  767,  37  Pac. 
759.  Fla.— Gen.  St.,  1906,  §1626.  Ga. 
Blaekwell  v.  Pennington  &  Sons,  66  Ga. 
240.  la.— Chicago,  B.  &  Q.  E.  Co.  r. 
Pierce,  138  Iowa  508,  116  N.  W.  594. 
Tex.— Vernon 's  Sayles'  Civ.  St.,  1914, 
§7769. 

[a]  Signing. — An  affidavit  made  by 
a  claimant  is  sufficient  although  not 
subscribed  or  signed,  if  it  clearly  ap- 
pears that  he  made  it  and  swore  to  it. 
Albritton  v.  Williams,  132  Ala.  647,  32 
So.   6.'',6. 

[b]  By  Partnership.— The  affidavit 
must  be  the  sworn  declaration  of  an 
individual  and  one  signed  in  the  name 
of  a  partnership  is  not  sufficient.  Flint, 
Chamberlain  &  Graham  v.  McCarty,  1 
White  &  W.  Civ.  Cas.   (Tex.),  §1018. 

69.  Ala.— Code,    1907,    §6039.       Cal. 
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Code  Civ.  Proc,  §689.  Fla.— Gen.  St., 
1906,  §1626.  Ga.— Blaekwell  v.  Pen- 
nington &  Sons,  66  Ga.  240.  111.— Web- 
ber r.  Brown,  38  111.  87.  la.— Chicago, 
Burlington  &  Q.  E.  Co.  v.  Pierce,  138 
Iowa  508,  116  N.  W.  594.  Tex.— Ver- 
non's Sayles'  Civ.  St.,  1914,  §7769; 
Walmsley  v.  Hubbard,  24  Tex.  612. 

[a]  Agent  Must  Interpose  Claim  in 
Name  of  Principal. — That  factors  who 
have  made  advances  may  file  a  claim, 
where  property  held  by  or  consigned 
to  them  has  been  levied  on  under  a 
fieri  facias  does  not  authorize  an  agent, 
having  no  interest  in  the  property,  to 
interpose  in  his  own  name  a  claim 
thereto  for  the  protection  of  his  prin- 
cipal, where  it  has  been  levied  on  as 
the  property  of  a  third  person.  Eow- 
land  V.  Gregg  &  Son,  122  Ga.  819,  50 
S.  E.  949. 

70.  Ala.— Code,  1907,  §6039.  Fla. 
Gen.  St.,  1906,  §1626.  Ga.— Blaekwell 
V.  Pennington  &  Sons,  66  Ga.  240.  la. 
Chicago,  B.  &  Q.  E.  Co.  v.  Pierce,  138 
Iowa  508,  116  N.  W.  594.  Tex.— Ver- 
non's Sayles'  Civ.  St.,   1914,   §7769. 

71.  Walmsley  v.  Hubbard,  24  Tex. 
612. 

72.  Storms  v.  Eaton,  5  Neb.  453; 
.Tones  v.  Carr  &  Co.,  16  Ohio  St.  420; 
Moses  V.  Brashears,  2  Handy  36,  12 
Ohio  Dec.  317. 

73.  Idaho. — Lick  v.  Munro,  S  Idaho 
510,  69  Pac.  285.  111.— Beaver  v.  Dan- 
ville Shirt  Co.,  69  111.  App.  320.  La. 
Amonett  v.  Young,  14  La.  Ann.  175. 
N.  Y. — Whedon  v.  Champlin,  59  Barb. 
61.  S.  D. — Plunkett  v.  Hanschka,  14 
S.  D.  454,  85  N.  W.  1004. 

[a]  Recital  in  forthcoming  bond 
that  property  belongs  to  execution  de- 
fendant creates  an  estoppel  against  a 
third  party,  excuting  such  bond.  Sparks 
V.  Shropshire,   4   Bu^h    (Ky.)    550. 

[b]  A  mortgagee   in   possession   of 
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timo  of  the  levy,"''  while  under  others,  it  must  exist  at  the  time  of  the 
interposition  of  the  claim,"  The  statutes  frequently  specify  the  nature 
of  the  title  or  interest  which  the  third  party  must  have  before  he  can 
interpose  a  claim ;'^'  thus,  it  is  sometimes  provided  that  a  claim  may  be 
made  by  the  owner  of  the  lethal  title,"  or  of  an  equitable  right  or  title 
to  property  levied  upon.^«  The  title  or  interest  must  be  of  such  a  nat- 
ure as  to  render  the  property  not  subject  to  the  \^Tit  and  be  inconsist- 
ent with  the  execution  plaintiff's  right  to  proceed  under  the  writ.'^^ 


the  goods  levied  upon  is  not  estopped 
from  setting  up  his  claim  to  it  by  de- 
livering to  the  sheriff  a  receipt  for  the 
property  conditioned  that  on  default  in 
redelivery  he  would  pay  the  amount  of 
the  execution,  where  the  sheriff  and 
the  judgment  creditor  has  full  knowl- 
edge of  the  existence  of  the  mortgage. 
Plunkett  V.  Hanschka,  14  S.  D.  454,  85 
N.  W.  1004. 

74.  State  r.  Jenkins,  170  Mo.  16,  70 
S.  W.  152. 

[a]  Effect  of  Rescission  of  Execu- 
tory Contract  of  Sale. — Under  such  a 
statute  the  owner  of  gcods  who  has 
entered  into  an  executory  contract  of 
sale  which  is  mutually  rescinded  after 
the  levy  made  upon  such  goods,  is  re- 
mitted to  his  original  rights  and  is  a 
proper  claimant  under  the  statute. 
State  V.  Jenkins,  170  Mo.  16,  70  S.  W. 
152. 

75.  Burt  r.  Eublev,  113  Oa.  1144,  39 
S.  E.  409;  Oatts  r."  Wilkins,  110  Ga. 
319,  35  S.  E.  345;  Ruker  r.  Womack, 
55  Ga.  399;  Deariso  &,  Co.  r.  Lawrence, 
3  Ga.  App.  580,  60  S.  E.  330;  Casen- 
tini  r.  Fllman,  21   Tex,  Civ,  App,  582, 

54  S,  W.  420. 

[a]  Title  at  time  of  levy  only  not 
sufficient.  Oatts  v.  Wilkins,  110  Ga, 
319,   35   S.   E.   345;    Euker   v.  Womack, 

55  Ga.  399;  Deariso  &  Co.  r.  Lawrence, 
3  Ga.  App.  580,  60  S.  E.  330. 

76.  Sec  generally  the  statutes, 

77.  Ala. — Howard  r.  Deens,  143  Ala. 
423,  39  So.  346;  Patapsco  Guano  Co.  v. 
Ballard,  107  Ala.  710,  19  So.  777,  54 
Am.  St.  Eep.  131.  Ga. — Lanier  f, 
Bailev,  120  Ga.  878,  48  S.  E.  324;  Mac- 
Intvre  r.  Ferst,  101  Ga.  682,  28  S.  E. 
089;  Bailey  i\  Brockett,  20  Ga.  148. 
La. — Boubede  v.  Aymes,  29  La.  Ann. 
274;  Livaudais  r.  Livaudais,  3  La.  Ann. 
454;  Brown  r.  Cougot,  8  Bob.  14;  Oger 
r.  Daunov,  7  Mart.'  (N.  S.)  656.  Miss. 
Code,  1906,  §4990. 

78.  Ala.— Strickland  &  Co.  v.  Le- 
sesne,  160  Ala.   213,  49  So.  233;   How- 


ard r.  Deens,  143  Ala.  423,  39  So.  346; 
Eldridge  v.  Grice,  132  Ala.  667,  32  So. 
683;  Patapsco  Guano  Co.  v.  Ballard, 
107  Ala.  710,  19  So.  777,  54  Am.  St. 
Ptcp.  131;  Ballard  v.  Mavfield,  Pitman 
&  Co.,  107  Ala.  396,  18  So.  29.  Miss, 
Goyer  Cold  Storage  Co.  v.  Wifdberger, 
71  Miss.  438,  15  So.  235.  Mo,— State 
V.  McKellop,  40  Mo.  184. 

\n]  Beneficiary  in  trust  deed  may 
interpose  claim  under  a  statute  allow- 
ing any  person  having  ''any  interest" 
in  the  proportv  to  claim  the  same. 
State  V.  McKeliop,  40  Mo.  184. 

fb]  An  assignee  of  a  landlord's 
claim  for  rent  has  such  an  equitable 
title  to  the  crops  raised  upon  the 
rented  premises  as  will  entitle  him  to 
maintain  a  claim  suit,  under  the  stat- 
ute, for  the  trial  of  the  right  of  prop- 
erty. Strickland  &  Co.  v.  Lesesne  & 
Ladd,  160  Ala.  213,  49  So.  233;  Wells 
f,  Cody,  112  Ala.  278,  20  So.  381. 

[c]  A  mortgagee  of  an  implanted 
crop  has  such  an  equitable  title  in  the 
mortgaged  crop,  so  soon  as  it  comes 
into  existence,  as  makes  available  to 
him  the  right  to  institute  a  claim  suit. 
Ballard  v.  Mavfield,  Pitman  &  Co.,  107 
Ala.  396,  IS  So.  29;  Patapsco  Guano 
Co.  r.  Ballard,  107  Ala.  710,  19  So. 
777,  overruUnfi  Columbus  Iron  Wks.  Co. 
r.  Eenfro  Bros.,  71  Ala.  577,  45  Ala. 
Eeprint   292. 

[d]  Trustee. — One  who  holds  the 
legal  title  in  trust  for  a  wife  may  file 
a  claim  Avhere  such  property  is  levied 
upon  as  the  separate  property  of  the 
husband.  Eogers  v.  Bostain,  11  Ky.  L. 
Eep.  764. 

fe]  In  Alabama,  prior  to  Feb.  28, 
1887,  an  equitable  title  was  not  suffi- 
cient as  a  basis  of  a  statutory  claim 
suit.  Bush  V.  Henrv,  85  Ala.  605,  5 
So.  321 ;  Wetzler  r.  Kelly,  83  Ala.  440, 
3  So.  747;  Columbus  Iron  Wks.  Co. 
V.  Eenfro,  71  Ala.  577;  King  &  Co, 
V.  Hill,  20  Ala.  133. 

79.     Hurley  r.  Epps,  69  Ga.  611;  Al- 
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(2.)  Paramount  Lien.  —  The  claimant  may  be  one  having  a  lien  upon 
the  property  which  is  paramount  to  the  right,  title  or  interest  of  the 
defendant  in  the  writ  f°  but  it  is  generally  held  that  only  a  lienholder 
in  possession  has  sufficient  interest  to  interpose  a  claim  to  property 
levied  on,^^  though  there  is  authority  to  the  contrary,^^ 

A  mortgagee  or  lienholder,  not  in  possession  of  the  property,  cannot 
interpose  a  claim  to  determine  the  right  of  the  property.^^    A  mort- 


len  V.  Eussell,  19  Tex.  87;  Gillian  v. 
Henderson,  12  Tex.  47;  Schley  v.  Hale, 
1  White  &  W.  Civ.  Cas.    (Tex.),   §930. 

[a]  Vendee  in  Possession  Under 
Conditional  Sale. — Where  personal  prop- 
erty has  been  sold  on  a  credit,  with 
title  retained  by  the  vendor  as  secur- 
ity until  payment,  the  vendee  in  pos- 
session, who  has  paid  a  portion  of  the 
purchase  money,  has  such  an  interest 
as  will  authorize  the  interposition  of 
a  claim,  if  the  property  is  levied  on 
by  virtue  of  an  execution  against  a 
defendant  other  than  the  vendor.  Our 
Bank  v.  Corry,  145  Ga.  385,  89  S.  E. 
365. 

[b]  Necessity  of  Unity  of  Owner- 
ship and  Possession. — (1)  In  order  to 
entitle  a  person  to  make  an  affidavit 
of  ownership  his  claim  must  be  one  of 
title  or  of  possession.  It  is  not  neces- 
sary that  both  ownership  and  posses- 
sion should  unite  in  the  claimant. 
White  V.  Jacobs,  66  Tex.  462,  1  S.  W. 
344.  (2)  One  who  has  the  legal  title 
to  property  at  the  time  of  the  levy 
may  claim  the  property  though  the 
levy  is  made  by  giving  notice  and 
without  taking  actual  possession. 
Marsh  V.  Thomason,  6  Tex.  Civ.  App. 
379,  25  S.  W.  43. 

80.  Ala. — Howard  v.  Deens,  143  Ala. 
423,  39  So.  346;  Eldridge  v.  Grice,  132 
Ala.  667,  32  So.  683;  Patapsco  Guano 
Co.  V.  BaHard,  107  Ala.  710,  19  So. 
777,  54  Am.  St.  Eep.  131.  Ga.— Hurley 
V.  Epps,  69  Ga.  611.  Miss. — Thomas  v. 
Shell,  76  Miss.  556,  24  So.  876;  Trice 
V.  Walker,  71  Miss.  968,  15  So.  787. 

[a]  In  Louisiana  the  claimant  must 
be  either  the  owner  of  the  thing  seized 
or  have  a  privilege  on  the  proceeds  of 
the  sale.  Boubede  v.  Aymes,  29  La. 
Ann.  274;  Hickman  v.  Thompson,  26 
La.  Ann.  260;  Livaudais  V.  Livaudais, 
3  La.  Ann.  454;  Brown  v.  Cougot,  8 
Rob.  14. 

81.  Hurley  &  Smith  v.  Epps,  69  Ga. 
611;  White  v.  Jacobs,  66  Tex.  462,  1 
B.  W.  344;  Blanton  v.  Langston  &  Co., 
60   Tex.   149;   Belt  v.  Raguet,  27  Tex, 
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471;  National  Bank  v.  Citizens  Nat. 
Bank,  41  Tex.  Civ.  App.  535,  93  S.  W. 
209. 

[a]  A  mechanic's  lien  on  personal 
property  for  repairs  done  thereon,  is 
sufficient  basis  for  making  a  claim  to 
the  property  when  levied  on.  Hurley 
V.  Epps,  69  Ga.  611. 

[b]  A  landlord  who  has  distrained 
the  goods  of  his  tenant  for  rent  due 
may  interpose  a  claim  thereto  if  the 
goods  are  levied  upon.  Grimsley  i*. 
Klein,  2  111.  343;  Durham  v.  Flannagan, 
2  Wills.  Civ.  Cas.  (Tex.),  §22,  where 
goods  delivered  to  landlord  to  secure 
payment  of  the  rent. 

[c]  A  pledgee  may  interpose  a  claim 
provided  the  officer  in  making  the  levy 
takes  possession  of  the  property  to  th« 
exclusion  of  the  pledgee.  But  he  can- 
not do  so  where  the  levy  is  made  by 
giving  the  possessor  of  the  property 
notice  as  required  by  the  statute  with- 
out taking  possession  of  the  property. 
National  Bank  v.  Citizens'  Nat.  Bank, 
41  Tex.  Civ.  App.  535,  93  S.  W.  209; 
Durham  v.  Flannagan,  2  Wills.  Civ. 
Cas.    (Tex.),   §22. 

[d]  A  lessor,  who  under  a  statute 
has  a  right  of  pledge  on  the  movable 
effects  of  the  lessee,  which  are  found 
on  the  property  leased,  may  interpose 
a  third  party  claim  where  the  property 
is  seized  upon  by  the  lessee's  creditor 
and  claim  the  proceeds  under  a  dis- 
tribution made  according  to  law.  Case 
V.  Kloppenburg,  27  La.  Ann.  482;  Mc- 
Carthy V.  Baze,  26  La.  Ann.  382. 

82.  Thomas  v.  Shell,  76  Miss.  556,  24 
So.  876;  Trice  v.  Walker,  71  Miss.  968, 
15  So.  787. 

83.  Wilber  v.  Kray  &  Co.,  73  Tex. 
533,  11  S.  W.  540;  Garrity  v.  Thomp- 
son, 64  Tex.  597;  Sparks  v.  Pace,  60 
Tex.  298;  Wootton  v.  Wheeler,  22  Tex. 
338;  Gillian  v.  Henderson,  12  Tex.  47; 
Wright  V.  Henderson,  12  Tex.  43  (trus- 
tee in  deed  of  trust);  National  Bank 
V.  Citizens'  Nat.  Bank,  41  Tex.  Civ. 
App.  535,  93  S.  W.  209;  Brown  &  Co. 
V,  Grinnan,  2  Wills.  Civ,  Cas,   (Tex.), 
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gagee  cannot,  however,  interpose  a  claim  before  a  breach  of  the  mtort- 
gcge  terms.'** 

(3.)  Eemainder  and  Reversionary  Interest.  —  In  accordance  with  the  rule 
that  the  claimants'  right  or  title  must  be  inconsistent  with  the  exer;U' 
tion  plaintiff's  right  to  proceed  under  the  writ,«=  a  mere  remainderman 
cannot  claim  the  property  where  the  execution  is  levied  upon  the  par- 
ticular prior  cstate,8«  and  the  same  is  true  as  to  the  holder  of  a  rever- 
sionary intercst.^^ 

(4.)    Joint  Ownership.  —  (a.)    Generally.  —  If    the     claimant     owns    the 
property  jointly  with  another  third  person,  he  has  sufficient  title  to 
interpose  a  elaim,^^  and  he  may  interpose  a  claim  for  all  of  the  own 
ers.**® 

(b.)  With  -Defendant.  —  But  joint  Ownership  with  the  defendant  in  the 
execution  is  not  ordinarily  such  an  interest  as  will  support  a  claim  ^^ 


§§413,  414;  Savward  v.  Nunan,  6  Wash. 
87,  32  Pac.   1022. 

[a]  "The  principle  (1)  is  that,  if 
the  defendant  has  an  interest  in  the 
property  subject  to  execution,  it  may 
be  levied  on  and  sold,  notwithstanding 
a  third  party  may  hold  a  lien  with 
which  it  will  be  Incumbered  in  the 
hands  of  a  purchaser  at  the  sheriff's 
sale"  (Garrity  v.  Thompson,  64  Tex. 
597;  Erwin  v.  Blanks,  60  Tex.  583; 
Sparks  v.  Pace,  60  Tex.  298;  Wootton 
f.  Wheeler,  22  Tex,  338;  George  v. 
Dyer,  1  White  &  W.  Civ.  Cas.  [Tex. J, 
§§780,  782),  (2)  but  a  claim  may  be 
interposed  by  a  mortgagee  in  posses- 
sion. Craig  V.  Martin-Bennett  Co.  (Tex. 
Civ.  App.),   102  S.   W.   1172. 

84.  Ga.— MacTntyre  &  Co.  v.  Ferst, 
101  Ga.  6S2,  28  S.  E.  989;  Cabot  v. 
Armstrong,  100  Ga.  438,  28  S.  E.  123. 
Ind.— Philbrick  r.  Goodwin,  7  Blackf. 
18;  Hamilton  r.  Mitchell,  6  Blackf.  131. 
Mo.— F.  O.  Sawyer  Paper  Co.  v.  Man- 
gan,  60   Mo.   App.   76. 

•Contra. — Ballard  v.  Mavfield,  Pitman 
&  Co.,  107  Ala.  396,  18  So^  29;  Patapsco 
Guano  Co.  v.  Ballard,  107  Ala.  710,  19 
So.   777,  54  Am.   St.  Eep.   131. 

[a]  Unforeclosed  Mortgage. — In  a 
claim  case,  the  claimant  cannot  rely 
itpon  an  unforeclosed  mortgage,  though 
it  be  prior  in  date  to  the  judgment  un- 
der which  the  property  is  levied  upon. 
Maclntyre  &  Co.  r.  Ferst,  101  Ga.  6S2, 
28  S.  E.  989;  Cabot  r.  Armstrong,  100 
Ga.  438,  28  S.  E.  123;  Goodrich  v.  Bowe, 
1  City  Ct.   (N.  Y.)  338. 

[b]  Where  the  condition  allowing 
the  mortgagor  to  retain  possession  was 
broken  by  the  levy  of  the  exocutiou, 
the  legal   right   of  the  mortgagees  to 


take  possession  immediately  accrued 
and  gave  them  the  right  to  interpose 
a  claim.  Gaar,  Scott  &  Co.  v.  First 
Nat.  Bank,  20  111.  App.  611. 

[c]  Claim  by  Trustee  Before  Con- 
dition  Broken.— (1)  On  the  trial  of  a 
claimant's  issue,  it  is  proper  for  the 
court  to  sustain  the  claim  of  a  trustee 
in  a  deed  of  trust,  the  conditions  of 
which  at  the  interposition  of  such  claim 
were  unbroken,  if,  at  the  time  of  trial, 
the  conditions  have  been  broken.  Dodils 
V.  Pratt,  64  Miss.  123,  8  So.  167.  (2; 
Compare  with  Butler  v.  Lee,  54  Miss. 
476,  wherein  the  court  savs:  "If  the 
condition  of  the  deed  of  triist  had  been 
broken  when  the  claim  of  the  trustee 
.  .  .  was  interposed,  the  issue  should 
have  been  determined  in  favor  of  the 
claimant;   otherwise,  not." 

85.  See  supra,  II,  B,  6,  d,  (V),  (C), 

86.  North  Georgia  Fertilizer  Co.  v. 
Leming,  138  Ga.  775,  76  S.  E.  95; 
American  Mtg.  Co.  v.  Hill,  92  Ga.  297, 
18  S.  E.  425;  Allen  v.  Bussell.  19  Tex. 

87.  ' 

87.  Allen   i:  Russell,  19  Tex.  87. 

88.  Gotten  v.  Thompson,  21  Ala.  574; 
McGrew  v.  Hart,  1  Port.   (Ala.)   175. 

89.  Hawkins  v.  May,  12  Ala.  673; 
Blackwell  v.  Pennington  &  Sons,  66  Ga. 
240. 

90.  Willis  V.  Loeb,  59  Miss.  169; 
Schley  v.  Hale,  1  White  &  W.  Civ.  Cas. 
(Tex.),  §930. 

fa]  If  a  joint  owner's  rights  "re- 
quire protection  in  the  matter  he  must 
resort  to  other  remedies  afforded  bv  the 
law."  Schley  v.  Hale,  1  White  &  W. 
Civ.  Cas.    (Tex.),   §930. 
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and  tliis  is  true  in  cage  of  a  partnership,^^  unless  it  is  denied  by  the 
claimant  that  the  defendant  is  a  member  of  the  firnu^^ 

(VI.)  When  Made. —  The  claim  must  be  interposed  before  the  prop- 
erty seized  or  the  proceeds  thereof  have  passed  from  the  possession 
of  the  officer.^^ 

(VII.)  How  Made.  —  (A.)  In  General.94  —  The  statutes  prescribe  how 
a  claim  to  property  levied  upon  shall  be  made,^^  and  the  claimant  must 
act  in  substantial  accordance  with  the  statute.^^  Generally  it  is  re- 
quired that  the  claimant  file  with  or  serve  upon  the  officer  an  affi' 
davit''"  or  notice^®  of  his  claim.  The  making  of  the  affidavit  is  a  juris- 
dictional prerequisite,^''  proceedings  in  the  trial  of  tlie  right  of  prop- 
ertv  not  being  considered  as  commenced  until  the  claim  is  made^  to  the 


91.  Brown  &  Co.  r.  Young,  1  "White 
&  W.  Civ.  Cas.  (Tex.),  §1240;  Schley 
V.  Hale,  1  White  &  W.  Civ.  Cas.  (Tex.), 
§930. 

92.  White  v.  Jacobs,  66  Tex.  462,  1 
S.  W.  344. 

93.  N.  Y.  Code  Civ.  Proc,  §1418; 
Lackey  v.  Campbell  (Tex.  Civ.  App.), 
54  S.  W.  46. 

94.  By  whom  claim  may  "be  made, 
see  supra,  II,  B,  6,  d,  (V). 

95.  See  the  statutes. 

96.  Ala. — Munter  V.  Leinkauff,  78 
Ala.  546;  Mobile  Life  Ins.  Co.  v.  Teague, 
78  Ala.  147.  Fla.— Moody  v.  E.  Hoe 
&  Co.,  22  Fla.  309.  La.— Gravely  v. 
Southern  Ice  Mach.  Co.,  46  La.  Ann. 
549,  17  So.  166.  Miss.— Shattuck  v. 
Miller,  50  Miss.  386.  Tex. — Carter  f. 
Carter,  36  Tex.  693. 

97.  See  the  statutes. 

[a]  Claim  and  affidavit  made  out 
of  the  state  should  be  properly  authen- 
ticated before  presenting  the  same  to 
the  officer.  Charles  v.  Foster,  56  Ga. 
612. 

As  to  signing  or  subscribing  the  affi- 
davit by  claimant,  see  supra,  II,  B,  6, 
d,    (V),    (A). 

98.  See  generally  the  statutes  and 
the  following:  Ark. — Lawson  v.  John- 
son, 5  Ark.  168.  HI. — Dunlap  v.  Berrv, 
5  111.  327,  39  Am.  Dec.  413.  la.— Chi- 
cago, B.  &  Q.  R.  Co.  V.  Pierce,  138 
Iowa  508,  116  N.  W.  594;  Shaw  v. 
Tvrell,  129  Iowa  556,  105  N.  W.  1006. 
N.  J.— Goltra  v.  Tice  (N.  J.  L.),  60 
Atl.  757. 

fa]  Service  of  claim  on  deputy 
sheriff  is  sufficient.  la. — Eust  v.  Mor- 
gan, 114  Iowa  101,  86  N.  W.  209; 
Peterman  v.  .lones,  94  Iowa  591,  63  N. 
W.    338.     Ky.— Mann     v.    Martin,     14 
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Bush  763.  Minn. — Williams  v.  Mc- 
Grade,  13   Minn.   174. 

[b]  Property  Levied  Upon  by  Dep- 
uty— Service  on  Sheriff. — So  also  serv- 
ice of  the  claim  is  properly  made  on 
the  sheriff  although  the  property  was 
levied  on  by  a  deputv.  Headington  v. 
Langland,  65  Iowa  276,  21  N.  W.  650. 

99.  Mobile  Life  Ins.  Co.  v.  Teague, 
78  Ala.  147;  McAdams  v.  Beard,  34 
Ala.  478;  Flint,  Chamberlain  &  Gra- 
ham V.  McCartv,  1  White  &  W.  Civ. 
Cas.   (Tex.),  §1018. 

[a]  Unsworn  Intervention  in  Orig- 
inal Suit  Insufficient. — A  claimant  of 
property  which  had  been  levied  on  as 
the  property  of  another  cannot  assert 
his  title  to  the  property  by  a  simple 
unsworn  proceeding  without  bond,  de- 
nominated by  him  an  intervention  in 
the  original  suit.  He  must  proceed  ac- 
cording to  the  statute,  by  making  oath 
in  writing  to  his  claim  of  the  property, 
and  by  executing  bond  as  prescribed  in 
the  act.     Carter  v.  Carter,  36  Tex.  693. 

fb]  The  sheriff  is  not  bound  to  no- 
tice bare  assertions  and  declarations  of 
individuals,  as  to  their  claim  to  prop- 
erty found  in  the  possession  of  an 
execution  defendant,  he  is  required  to 
notice  only  legal  claims  fairly  ex- 
hibited. Dunlap  V.  Berry,  5  111.  327,  39 
Am.  Dec.  413. 

1.  Blackwell  v.  Pennington  &  Sons, 
66  Ga.  240;  Zurcher  v.  Krohne,  Feiss 
&  Co.,  63  Tex.  118. 

[a]  "The  affidavit  is  the  starting 
point  of  the  proceeding — the  active 
principle  that  brings  into  action  the 
jurisdiction  of  the  court.  It  is  the 
initiatory  step,  and  is  essential  to  the 
exercise  of  the  special  jurisdiction  con- 
ferred by  the  statute."     Flint,  Cham- 


JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF     133 

officer,  and  the  bond  is  j?iven  in  accordance  ^villl  the  statnte.- 
(B.)  Contents  of  Claim. —  The  affidavit  or  elaim^  must  follow  the 
statute  as  to  its  contents.'  Generally  it  must  set  out  that  the  third 
party  holds  title  to,*  or  has  tlie  ri<?ht  to  the  possession  oC,'^  or  a  lien 
upon,*^  the  proi)erty  which  has  ])een  seizL'd  under  the  writ.  Statutes 
sometimes  re(iuire  that  the  notice  of  the  chiim  state  tlie  nature  of  the 
claimant's  interest  in  the  property/  how  and  from  whom*  he  acquired 


berlain  &  Graham  v.  McCarty,  1  White 
&  W.  Civ.  Cas.   (Tex.),  §]0l"8. 

[b]  A  mere  tender  of  the  claim  af- 
fidavits is  not  sufric'ient.  .Jolley  v. 
Hardeman,  111  Ga.  749,  36  S.  E.  952. 

2.  See  infra,  II,  B,  6,  d,  (VIII). 

3.  Kesse  v.  Wilson,  139  Mo.  App.  1, 
119  S.  W.  ,508. 

[a]  A  claim  which  states  the  nature 
of  the  demand,  its  amount  and  iden- 
tifies the  property  claimed  is  sufficient. 
Goode  r.  Nelson,  29  La.  Ann.  143. 

[b]  Good  Faith.— The  affidavit  or 
claim  must  state  that  the  claim  is 
made  in  good  faith.  Vernon's  Savles' 
Tex.  Civ.  St.,  1914,  §7769;  Wright  V. 
Henderson,   10   Tex.   204. 

[e]  Form  of  Claim. — (Title  and 
venue.)     .J.  K.,  being  duly  sworn,  says, 

that  on  the  day  of  , 

19—,  L.  M.,  sheriff  of 


ty,  under  and  by  virtue  of  a  writ  of 
execution  issued  in  said  action,  levied 
upon  and  seized  as  the  property  of 
the  above-nauied  defendant,  personal 
property  described  as  follows:  (insert 
description);  that  at  the  time  of  said 
levy  the  said  property  was  not  the 
property  of  said  defendant  but  was 
and  is  the  property  of  affiant,  who  ac- 
quired title  to  said  property  in  the  fol- 
lowing manner  (state  manner  of  acquir- 
ing title);  that  the  value  of  said  prop- 
erty is  dollars,  and  this  affi- 
davit is  made  for  the  pur})Ose  of  ob- 
taining the  possession  of  said  property. 

(Signature  and  Jurat.) 
To  L.   M.,   sheriff  of  county: 

I  hereby  claim  the  property  de- 
scribed in  the  above  affidavit  and  de- 
mand possession  of  the  same. 

4.  Ala.— Lassiter  v.  State,  106  Ala. 
292,  17  So.  725;  Catching  r.  Bowden, 
89  Ala.  604,  8  So.  58;  McKeithen  v. 
Pratt  &  Co.,  53  Ala.  116.  Fla.— Price 
r.  Sanchez,  8  Fla.  136.  Miss.— Code, 
1906,  §4990.  Mo.— McGregor  r.  Hamiu 
ton,  70  ilo.  App.  98.  Mont.— Rev. 
Code,  1907,  §§6S23,  6673.  N.  Y.— Code 
Civ.  Proc,   §141S. 

[a]     Sufficient    Statement    of    Title. 


A  verified  claim  setting  o.ut  that  the 
claimant  is  the  owner  of  the  property 
seized,  and  had  delivered  it  to  the 
execution  defendant  for  purposes  of 
sale,  and  that  he  was  so  holding  it 
when  seized  by  the  officer,  is  a  suffi- 
cient compliance  with  a  statute  direct- 
ing the  claimant  to  set  out  his  title 
and  state  the  grounds  of  such  title. 
■\'ermont  INIarble  Co.  r.  Brow,  109  Cal. 
236,  41  Pac.   1031,  50  Am.  St.  Rep.  37. 

5.  Paden  r.  Goldbaum,  4  Cal.  Unrep. 
Cas.   767,  37   Pac.   759. 

[a]  A  claim  stating  that  the  claim- 
ant is  entitled  to  possession  under  a 
bill  of  sale  of  the  property  levied  upon 
is  sufficientlv  explicit.  Henderson  (;, 
Hart,  122  Cal.  332,  54  Pac.  1110; 
Dubois  V.  Spinks,  114  Cal.  289,  46  Pac. 
95. 

6.  Ala.  Code,  1907,  §6039. 

[a]  If  the  claim  is  based  on  a  mort- 
gage or  lien,  the  affidavit  must  state 
the  nature  of  the  right  which  is 
claimed.  Bennett  v.  McKee,  144  Ala. 
601,  38  So.  129;  Tvey  v.  Coston,  134 
Ala.  259,  32  So.  664. 

[b]  Effect  of  Failure  To  State  Na- 
ture of  Title. — When  in  the  interposi- 
tion of  a  claim,  the  claimants  do  not 
state  in  their  affidavit  that  their  claim 
to  the  property  is  based  upon  a  mort- 
gage, they  are  not  entitled  to  recover 
in  such  suit  as  mortgagees.  Ivey  v. 
Coston,  134  Ala.  259,  32  So.  664. 

7.  Grav  v.  Carroll,  144  Iowa  68,  120 
N.  W.   1035. 

fa]  A  specific  description  of  the 
property  is  not  required  by  the  statute. 
]\ruirav  r.  Thiessen,  114  Iowa  657,  87 
N.  W.'  672. 

8.  Grav  v.  Carroll,  144  Iowa  68,  120 
X.  W.  1035. 

[a]  Sufficient  Statement.  —  Under 
such  a  statute  a  notit-e  stating  that  the 
cattle  levied  on  were  purchased  in  a 
certain  state  from  different  parties, 
whose  names  could  not  be  given  but 
who  resided  in  a  certain  vicinity,  and 
that  $1,500  was  paid  for  the  thirty- 
three  head  of  cattle,  is  sufficient.  Mur- 
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the  same,  and  the  consideration  paid  therefor,^ 

(C.)  Conclusiveness  of  Allegations.  —  A  claimant  is  bound  by  any 
admissions  he  may  make  in  the  affidavit.^"  If  he  asserts  that  he  has 
an  absolute  title  to  the  property  he  is  estopped  from  attempting  to 
hold  it  under  a  mere  lien.^^ 

(D.)  Objections  to. —  In  some  states  the  plaintiff  in  the  execution 
may  demur  to  the  sufficiency  of  the  claimant's  affidavit  of  claim/-  but 
no  objections  or  exceptions  can  be  taken  to  the  affidavit  after  issue 
joined/^  or  after  the  execution  creditor  has  given  a  bond.^* 

(E.)  Amendment. —  It  has  been  said  that  the  claim  affidavit  may 
not  be  amended,  in  the  absence  of  a  statutory  provision  allowing  it,^^ 
but  it  seems  that  under  some  circumstances  amendment  may  be  per- 
mitted.^*^ 

(VIII.)  Bonds.17 — (A.)  By  Execution  Plaintief. —  In  some  jurisdic- 
tions, the  sheriff  may  release  the  property  or  deliver  it  to  the  claim- 
ant unless  the  execution  plaintiff  gives  him  a  bond  to  indemnify  him 
against  loss  or  damage  by  reason  of  retaining  such  property.^^    If  the 


rav  V.  Thiessen,  114  Iowa  657,  87  N.  W. 
672. 

9.  Gray  r.  Carroll,  144  Iowa  68,  120 
N.  W.  1035;  Mclver  V.  Davenport,  110 
Iowa  740,  81  N.  W.  585. 

10.  Asher  v.  Fredenstein,  19  La. 
Ann.  256. 

11.  Garrity  v.  Thompson,  64  Tex. 
597. 

12.  Dixon   r.   Zadek,  59  Tex.  529. 
As  to  demurrer  generally  see  the  title 

' '  Demurrer. ' ' 

[a]  A  claim  affidavit  may  he  de- 
murred to  if  it  fails  to  state  which 
half  of  certain  premises  is  claimed  by 
the  third  person.  Janes  v.  Cleveland, 
62  Ga.  237. 

[b]  Effect  of  Judgment  on  Demur- 
rer.— "Where  claimant  fails  to  amend 
his  claim  after  a  demurrer  is  sustained 
thereto,  the  judgment  against  the 
claimant  on  the  demurrer  becomes  as 
conclusive  a  determination  of  the  mer- 
its of  the  cause  and  of  all  such  issues 
as  might  have  been  litigated  between 
the  parties  to  that  action,  as  though 
the  cause  had  been  determined  under 
formal  issues,  the  hearing  of  evidence, 
and  a  judgment  rendered  thereon. 
Dixon  V.  Zadek,  59  Tex.  529.  As  to 
effect  of  a  judgment  on  demurrer  as 
res  ad  judicata,  see  the  title  "Judg- 
ments." 

13.  Sharp  v.  Hicks,  94  Ga.  624,  21 
S.  E.  208;  Larey  v.  Baker,  85  Ga,  687, 
11  S.  E.  800. 

14.  State  V.  Johnson,  1  Mo.  App. 
219. 
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15.  Blackwell  v.  Pennington  &  Sons, 
66  Ga.  240. 

[a]  Amendment  to  Change  Claim- 
ant.— An  affidavit  made  by  one  in  his 
individual  name  cannot  be  amended  so 
as  to  make  a  partnership  the  claim- 
ant. Blackwell  v.  Pennington  &  Sons, 
66    Ga.    240. 

As  to  change  in  statement  after  ap- 
peal from  justice  court,  see  the  title 
"Justices  of  the  Peace." 

16.  See  Norris  v.  Detar,  5  Blackf. 
(Ind.)  31,  where  it  was  held  that  if 
the  affidavit  was  defective,  the  court 
might  permit  the  claimant  to  amend. 

[a]  Amendment  Unnecessary. — Where 
all  the  pertinent  facts  on  behalf  of 
the  claimant  are  admissible  in  evi- 
dence in  a  claim  case  and  actually  ad- 
mitted, the  refusal  of  the  court  to  al- 
low an  amendment  to  the  claim  affi- 
davit setting  out  these  facts  in  detail, 
is  of  no  consequence.  Hadden  v.  Lar- 
ned,  87   Ga.   634,  13   S.   E.   806. 

17.  As  to  forthcoming  bond  given 
by  the  judgment  debtor  for  purpose 
of  retaining  possession  of  property 
levied  on,  see  the  article  "Fortlicom- 
ing  Bonds." 

18.  Cal.— Code  Civ.  Proe.,  §689.  la 
Code,  1897,  §3992;  Chicago,  B.  &  Q 
R.  Co.  V.  Pierce,  138  Iowa  508,  116  N 
W.  594.  Kan.— Gen.  St.,  1909,  §6042 
Mo.— State  v.  McBride,  81  Mo.  349 
Bradley  v.  Holloway,  28  Mo.  150;  Mc 
Gregor  v.  Hampton,  70  Mo.  App.  98 
Mont. — Gallick  r.  Bordeaux,  31  Mont 
328,  78  Pac.  583.     N.  J.— 2  Comp.  St. 
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Plaintiff  gives  the  bond  the  officer  must  proceed  and  apply  the  prop- 
erty to  the  satisfaction  of  the  judgment/'-'  at  least  if  the  claimant  has 
not  filed  the  bond  required  of  him.'-'** 

(B.)  By  Claimant. —  (1.)  Gcncrnlly. —  In  some  states  the  claimant 
must,  at  the  time  of  interposing  iiis  affidavit  or  claim,^^  also  execute 
and  deliver  a  statutory  bond,  with  sufficient  sureties.-^  It  is  not  neces- 
sary for  the  claimant  to  tender  another  forthcoming  bond  when  he 
renews  a  claim  which  he  had  previously  withdrawn.^'^  A  claimant  un- 
able to  give  the  bond  must  resort  to  somte  other  remedy  for  tiie  vindi- 
cation of  his  rights,'*  unless  the  statute  dispenses  with  a  bond  in  case 
(.f  a  pauper  claimant.-^ 

(2.)  To  Whom  Payable.  —  Some  statutes  require  that  the  forthcom- 
ing bond  be  made  payable  to  the  execution  plaintiff',-"  and  others  to  the 


1910,  p.  2255,  §aS  (sheriff  must  pro- 
ceed to  sell  property  if  plaintiff  in- 
demnifies him);  Harris  v.  Krause,  60  N. 
J.  L.  72,  37  Atl.  439;  Adams  v.  Diss- 
ton,  44  N.  J.  L.  662;  Weller  v.  Lan- 
ding, 41  N.  J.  L.  477;  Harrison  v.  Al- 
len, 40  N.  J.  L.  556,  bond  without 
surety  sufficient.  Okla. — Eev.  Laws, 
1910,   §5157. 

19.  Harris  v.  Krause,  60  N.  J.  L. 
72,  37  Atl.  439,  claimant  is  forced  to 
resort  to  his  common-law  remedies  for 
redress. 

[a]  Effect  of  indemnity  bond  after 
judgment  for  claimant  in  proceediu<f3 
tried  before  a  justice  of  the  peace,  seo 
Storms  V.  Eaton,  5  Neb.  453;  Jones  f. 
Carr  &  Co.,  16  Ohio  St.  420;  Ralston 
V.  Oursler,  12  Ohio  St.  105;  Abbey  r. 
Searls,  4  Ohio  St.  598;  Moses  v.  Bra- 
shears,  2  Handy  36,  12  Ohio  Dec. 
317. 

20.  Williamson  V.  Wylie,  69  Mo. 
App.  368.  Compare,  McGregor  v.  Hamp- 
ton, 70  Mo.  App.  98,  and  infra,  II,  B, 
6,  d,   (VIII),   (B). 

21.  Hand  v.  Hall  Merchandise  Co., 
91  Ga.  130,  16  S.  E.  644. 

[a]  A  bond  cannot  be  given  after 
a  motion  to  dismiss  the  claim  for  want 
of  a  bond  has  been  duly  made.  Hand 
!•.  Hall  Merchandise  Co.,  91  Ga.  130, 
16  S.  E.  644. 

22.  Ala.— Lassiter  v.  State,  106  Ala. 
202,  17  So.  725;  Catching  r.  Bowdon, 
89  Ala.  604,  8  So.  5S.  Ark.— Kirbv 's 
Dig.,  1904,  §3267.  Fla.— Gen.  St.,  1900, 
§1626.  Ga.— Code,  1910,  §5158.  Ky, 
Watson  V.  Gabbv,  18  B.  IMon.  658.  Miss, 
Gayden  v.  IMarshall,  S  Smed.  &  M.  4S9. 
Mo.— Rev.  St.,  1909,  §2204  (if  claim- 
ant desires  possession  of  goods) ;  State 
V.  McBride,  81  Mo.  349;   McGregor  v. 


Hampton,  70  Mo.  App.  98.  Tex. — Car- 
ter V.  Carter,  36  Tex.  693.  Va.— Fields- 
Watkins  Co.  v.  Hensley,  117  Va.  661, 
86  S.  E.  113. 

[a]  A  forthcoming  bond  and  a  dam- 
age bond  must  be  given  where  the 
property  is  given  into  the  custody  of 
the  claimant.  Smith  v.  Hightower,  80 
Ga.  669,  7  S.  E.  165;  Eaiford  v.  Tay- 
lor, 43  Ga.  250. 

[b]  Jurisdictional  Prerequisite. — (1) 
The  execution  of  the  bond  in  the  man- 
ner provided  by  the  statute  is  a  juris- 
dictional prerequisite.  Mobile  Life  Ins. 
Co.  V.  Teague,  78  Ala.  147;  Mc Adams 
V.  Beard,  34  Ala.  478;  Carter  v.  Carter, 
36  Tex.  693;  Zadek  r.  Dixon  (Tex.),  3 
S.  W.  247.  (2)  And  where  no  bond 
has  been  executed,  the  court  can  de- 
rive no  jurisdiction  from  the  mere  con- 
sent of  the  parties  litigant.  Mobile 
Life   Ins.   Co.   v.   Teague,   78    Ala.   147. 

[o]  The  officer  taking  a  forthcom- 
ing bond  has  no  power  to  change  or 
qualify  the  conditions  prescribed  by 
the  statute.  King  v.  Castlen,  91  Ga. 
488,  18  S.  E.  313. 

[d]  For  forms  of  forthcoming  bond, 
see  111.— Foltz  v.  Stevens,  54  Hi.  ISO. 
Ky.— Carroll 's  Code,  1906,  p.  653.  Miss. 
Code,  1906,  §5001.  Tex.— Vernon 's 
Savles'    Civ.    St.,    1914,    §7774. 

23.  Houser  v.  Williams,  84  Ga.  601, 
11  S.  E.  129. 

24.  Moore  r.  Gammel,  13  Tex,  120. 
See  Williamson  v.  Wvlie,  69  Mo.  App. 
368. 

25.  Ga.    Code,   1911,   §5164. 

26.  Ala.— Code,  1907,  §6039.  Ark, 
Kirbv 's  Dig.,  1904,  §3267.  Fla.— Gen. 
St.,  1906,  §1626.  Ky.— Carroll's  Code, 
1906,  §645;  Watson  v.  Gabbv,  18  B. 
Mon.    658.     Miss.— Code,     1906,     §4990. 
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state.'^  In  some  jurisdictions,  if  the  bond  is  a  forthcoming  bond  it  is 
made  payable  to  the  sheriff,^^  while  if  m-erely  a  bond  to  cover  damages 
it  is  made  payable  to  the  execution  plaintiff.^^ 

(3.)  Amoinit  of. — '(a.)  In  General — The  Statutes  fix  the  amount  of 
the  bond,  the  customary  provision  being  in  double  the  value  of  the 
l)roperty  claimed,^"  but  in  no  case  to  be  more  than  double  the  amount 
of  the  writ  levied.^'^ 

(b.)  Appraisement  To  Determine. —  Where  the  amount  of  the  bonds  is 
based  upon  the  value  of  the  propprty  claimed,  the  statutes  provide  that 
the  property  shall  be  first  appraised,^-  either  by  the  levying  officer,''^ 
or  by  disinterested  persons  selected  by  him.^* 

(4.)  Conditiaas  of.  —  The  conditions  of  the  bond  vary  with  the  statutes.^'' 
In  those  jurisdictions  where  the  claimant  is  given  the  possession,'"' 
the  bond  must  be  conditioned  to  have  the  property  forthcoming  for 
the  satisfaction  of  the  judgment  or  claim  of  the  plaintiff,  if  the  issue 
is  determined  in  favor  of  the  plaintiff,^'^  and  also  for  the  payment  of 
such  costs  and  damages  as  may  be  awarded  against  him.^^    The  bond 


Tex.— Vernon's  Sayles'  Civ.  St.,  1914, 
§7770. 

[a]  A  bond  should  not  be  executed 
to  an  assignee  of  the  judgment  cred- 
itor under  a  statute  directing  it  to  be 
made  to  the  plaintiff  in  the  execution. 
Watson  V.  Gabby,  IS  B.  Mon.  (Ky.) 
658. 

[b]  Where  several  writs  have  been 
levied  upon  the  property,  the  bond  may 
be  made  payable  to  all  the  plaintiffs 
in  the  several  writs.  Vernon's  Sayles' 
Civ.  St.   (Tex.),  1914,  §7770. 

27.  Mo.  Rev.  St.,  1900,   §2204. 

28.  Houser  v.  "Williams,  84  Ga.  601, 
11  S.  E.  129. 

29.  Ga.  Code,  1910,  §5161. 

30.  See  generally  the  statutes,  and 
the  following:  Ala.— Code,  1907,  §6039. 
Ark.— Kirbv's  Dig.,  1904,  §3267.  Fla. 
Gen.  St.,  1906,  §1626.  Ga.— Code,  1911, 
§5158.  Ky. — Carroll's  Code,  1906,  §645. 
Miss.— Code,  1906,  §490n.  Tex.— Ver- 
non's Savles'  Civ.   St.,   1914,   §7770. 

31.  Aia.— Code,  1007,  §6039.  Ga. 
Code,  1911,  §5158.  Miss.— Code,  1906, 
§4990. 

32.  See  generally  the  statutes,  and 
compare  infra,  II,  B,  7,  d,  (V). 

33.  Fla.— Gen.  St.,  1906,  §1626.  Ga. 
Code,  1911,  §5158.  Miss.— Code,  1906, 
§4990.  Tex.— Vernon 's  Savles'  Civ. 
St.,  1914,   57770. 

[a]  Conclusiveness  of  Sheriff's  Ap- 
praisement.— Where  no  issue  has  been 
made  as  to  the  value  of  the  property, 
and  the  claimant  has  not  shown  that 
the  valuation   of  the  property  by   the 
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sheriff  was  incorrect,  it  is  not  error  for 
the  court  to  adopt  the  valuation  of 
the  sheriff,  though  it  would  be  better, 
in  all  cases,  to  require  the  jury  to  find 
the  value  of  the  property,  so  that  the 
court  will  be  able  to  make  such  a  de- 
cree as  will  insure  regularity  in  any 
proceedings  that  may  become  neces- 
sary after  judgment.  Eatcliff  v.  Hicks, 
23  Tex.  173;  Wright  V.  Henderson,  12 
Tex.  43;  York  v.  Le  Gierse  &  Co.,  1 
White  &  W.  Civ.  Cas.  (Tex.),  §1327; 
Aiken  v.  Kennedy,  1  White  &  W.  Civ. 
Cas.  (Tex.),  §1321. 

34.  Carroll's  Code  (Ky.),  1906,  §646. 

35.  See  the  statutes. 

36.  See  infra,  II,  B,  6,  d,  (TX),  (A;. 

37.  Ala.— Code,  1907,  §6039;  Catch- 
ing V.  Bowden,  89  Ala.  604,  8  So.  58. 
Ark.— Kirbv's  Dig.,  1904,  §3267.  Fla. 
Gen.  St.,  1906,  §1626.  Ga.— Code,  1911, 
§5160;  Eeese  v.  Worsham  &  Co.,  110 
Ga.  449,  35  S.  E.  6S0,  78  Am.  St.  Eep. 
109;  Houser  V.  Williams,  84  Ga.  601, 
11  S.  E.  129.  Miss.— Code,  1906,  §4990. 
Mo. — Sechler  Carriage  Co.  v.  Hvmes, 
87  Mo.  App.  193.  Tex.— Willis  f. 
Chowning,  90  Tex.  617,  40  S.  W.  395, 
59  Am.  St.  Rep.  842;  Parlin  &  Oren- 
dorff  Co.  t\  Coffey,  25  Tex.  Civ.  App. 
218,  61  S.  W.  512. 

38.  Ala.— Code,  1907,  §6039.  Fla. 
Gen.  St.,  1906,  §1626.  Miss.— Code, 
1906,  §4990.  Mo.— Rev.  St.,  1909, 
§2204.  Tex.— Parlin  &  Orendorff  Co. 
V.  Coffey,  25  Tex.  Civ.  App.  218,  61  S. 
W.  512. 
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should  contain  a  recital  of  the  appraised  value  of  each  article  of  the 
property  levied  upon.'''* 

(5.)  Objections  to.  —  The  plaintiff  in  execution  may  object  to  the  sufTi- 
ciency  of  the  bond,*"  but  no  objections  can  be  taken  after  issue  joined."^ 

(6.)  Amendment  and  Substitution. —  If  a  claim  ])0nd  does  not  conform 
to  the  statute,  it  may  be  amonded,"*"  or  a  new  and  sufficient  one  may  be 
executed  in  such  time  as  the  court  may  fix,  with  the  same  effect  as  if 
originally  so  executed.''" 

Effect  of  Failure  To  Amend. —  Failure  to  amend  an  insufficient  bond 
will  effect  a  dismissal  of  the  claim.** 

(7.)  Recovery  Upon. —  (a.)  Summary  Remedy. —  In  some  jurisdictions  a 
summary  remedy  upon  the  claimant's  bond,  by  way  of  execution  against 
the  sureties,  is  provided  by  statute.*' 

(b.)  By  Action.  —  aa.  Who  May  Maintain. —  The  person  to  whom  the 
bond  is  made  payable  may  maintain  an  action  upon  a  breach  thereof.*'' 
A  person,  not  a  party  to  the  bond  can  maintain  no  action  for  its 
breach,*^  except  where  the  bond  was  made  to  the  officer  or  the  state 
for  his  benefit.^^ 

bb.   Defenses. —  No  defense  can  be  interposed  which  would  involve 


39.  Kirby's  Dig.  (Ark.),  1904,  §3268; 
Carroll's  Code   (Ky.),  1906,  §646. 

40.  Walker  v.  McDowell,  4  Smed.  & 
M.  (Miss.)   118,  43  Am.  Dec.  476. 

41.  Fulfflium  V.  Connor,  99  Ga.  237, 
25  S.  E.  406. 

42.  Lee  v.  Mills,  69  Ga.  740;  Veal 
V.  Perkerson,  47  Ga.  92;  Sweeney  v. 
Jarvis,  6   Tex.   36. 

43.  Carroll's  Code  (Ky.),  1906,  §682; 
Sweeney  v.  Jarvis,  6   Tex.   36. 

44.  Lee  v.  Mills,  69  Ga.  740. 

45.  Catching  v.  Bowden,  89  Ala.  604, 
8  So.  58;  Cooper  &  Co.  v.  Davis,  88 
Ala.  569,  7  So.  145;  Moody  v.  R.  Iloe 
&  Co.,  22  Fla.  314. 

fa]  The  claim  bond  must  be  re- 
turned forfeited  (1)  before  execution 
may  issue  against  the  sureties.  Foust 
f.  Greene,  90  Ala.  539,  8  So.  59;  Catch- 
ing V.  Bowden,  89  Ala.  604,  8  So.  58. 
(2)  A  delivery  to  the  sheriff,  to  avoid 
a  forfeiture,  must  be  entire.  A  deliv- 
ery of  less  than  all  is  not  a  perform- 
ance of  the  condition  of  the  bond,  and 
the  sheriff  has  no  discretion  in  the 
matter  but  must  return  the  fact  of  for- 
feiture. Muuter  v.  Leinkauff,  78  Ala. 
546. 

[b]  An  execution  (1)  upon  a  for- 
feited bond  cannot  be  issued  in  favor 
of  only  a  part  of  the  execution  plain- 
tiffs. Moody  V.  Hoe  &  Co.,  22  Fla. 
314.  (2)  It  may  issue  only  against  the 
obligors,  where  the  statute  so  provides. 
Moody  V.  Hoe  &  Co.,  22  Fla.  314. 


As  to  summary  remedies  generally, 
see  the  title  "Summary  Proceedings;" 
for  enforcement  of  forthcoming  bond 
given  by  judgment  debtor,  see  10 
Standard  Prog.   24. 

46.  Heard  v.  Duke,  98  Ga.  134,  26 
S.   E.  485. 

As  to  joinder    of    causes    of    action 

arising  upon  the  breach  of  two  forth- 
coming bonds  given  upon  two  execu- 
tions, see  14  Standard  Proc.  689,  691, 
note. 

47.  Heard  r.  Duke,  98  Ga.  134,  26 
S.  E.  485. 

[a]  Execution  defendant  has  no 
legal  title  or  equitable  interest  in  the 
enforcement  of  an  action  upon  a  breach 
of  the  bond.  Heard  v.  Duke,  98  Ga. 
134,  26  S.  E.  485. 

48.  See  cases  following,  and  gen- 
erally the  title   "Parties." 

[a]  Where  the  bond  is  made  pay- 
able to  the  sheriff,  (1)  he  may,  upon 
a  breach  thereof,  recover  upon  it  for 
the  use  of  the  plaintiffs  in  execution 
(Heard  r.  Duke,  98  Ga.  134,  26  S.  E. 
4S5),  (2)  or  the  plaintiff  in  execution 
may  bring  suit  in  his  own  name.  Hart 
v.  Thomas   .'c   Co.,  75  Ga.  529. 

[b]  Where  the  bond  is  made  pay- 
able to  the  state,  any  person  injured 
mav,  in  the  name  of  the  state,  sue 
thereon.  Mo.  Rev.  St.,  1909,  §2204; 
State  r.  True,  25  Mo.  App.  451;  Stev- 
ens V.  Springer,  23  Mo.  App.  375. 
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the  very  issue  tried  in  the  claim  case.*^  Nor  can  it  be  contended  that 
thti  property  is  a  fixture  and  therefore  part  of  the  realty  and  not  with- 
in the  jurisdiction  of  court  trying  the  claim  case.^" 

Motion  To  Quash  Bond.  —  The  claimant  cannot,  after  a  judgment  ad- 
verse t('  his  claim,  and  a  breach  of  the  condition  of  his  bond,  move 
to  quash  such  bond.^^ 

ce.  Judgment.  —  A  judgment  upon  the  bond  should  ascertain  the 
specific  amount  due  the  execution  plaintiff.^-  It  does  not,  however, 
merge  the  original  judgment,^^  although  in  so  far  as  it  represents  the 
same  indebtedness,  but  one  satisfaction  will  be  allowed.'^* 

(IX.)  Effect  of  Interposing  Claim.  —  (A.)  Generally. —  In  some  jurisdic- 
tions, the  claimant,  after  having  made  affidavit  and  executed  a  sufB- 
cient  bond  is  entitled  to  the  actual  possession  of  the  claimed  property.^^ 
But  the  sheriff  is  not  thereby  relieved  of  liability  to  the  claimant,^^ 


49.  Anderson  v.  Banks,  92  Ga.  121, 
18  S.  E.  364.  See  infra,  II,  B,  6,  d, 
(XII),   (C),   (4)   and   (10). 

[a]  The  sureties  on  a  forthcoming 
bond  cannot  assert  that  the  property 
levied  upon  really  belonged  to  their 
principal,  when  he,  or  the  representa- 
tive of  his  estate,  abandoned  the  claim, 
and  thereby  failed  to  establish  his 
right  thereto.  Ziircher  v.  Krohne,  Feiss 
&  Co.,  63  Tex.  118. 

50.  Jones  v.  Bull,  90  Tex.  187,  37 
S.  W.  1054,  the  principal  and  sureties 
are  estopped  to  deny  that  the  property 
is  personalty,  after  obtaining  posses- 
sion of  it  as  such  by  giving  the  bond. 

51.  Wheeler  v.  Wooten,  27  Tex.  257. 

52.  Smith  v.  Well's  Admx.,  4  Bush 
(Ky.)   92. 

53.  Lewis  v.  Taylor,  17  Tex.  57. 
See  Seymour  v.  House,  103  Ga.  676,  30 
S.  E.  655. 

[a]  Such  "bond  is  designed  as  a 
cumulative  security  to  the  plaintiff,  for 
the  payment  of  the  debt  claimed  in  the 
execution  with  interest  thereon,  and 
for  the  damages  on  the  failure  to  sus- 
tain the  claim  of  title  to  the  property. 
Lewis  f.  Taylor,  17  Tex.  57. 

54.  Lewis  v.  Taylor,  17  Tex,  57. 

55.  Ala.— Code,  1907,  §6039;  Catch- 
ing V.  Bowden,  89  Ala.  604,  8  So.  58; 
Munter  v.  Leinkauff,  78  Ala,  546;  Jack- 
son V.  Gewin,  9  Ala.  114;  Eives  &  Owen 
f.  Wilborne,  G  Ala.  45.  Ariz. — Lawler 
V.  Bashford-Burmister  Co.,  5  Ariz.  94, 
46  Pac.  72.  Fla.— Gen.  St.,  1906, 
§1626.  Ga.— Code,  1911,  §5162;  Houser 
V.  Williams,  84  Ga.  601,  11  S.  E.  129. 
Miss.— Code,  1906,  §4991;  Sears  v.  Gun- 
ter,  39  Miss.  338.  Mo.— Rev.  St.,  1909, 
§2204;    McGregor   r.   Hampton,   70   Mo. 
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App.  98;  Houx  v.  Shaw,  18  Mo.  App. 
45.  Tex.— Vernons'  Sayles'  Civ.  St., 
1914,  §§7770,  7772. 

[a]  Sheriff  need  not  surrender  pos- 
session of  property  to  claimant,  where 
claim  is  not  made  or  forthcoming  bond 
given  until  the  very  day  of  sale  un- 
der the  levy  of  such  property.  Phil- 
lips V.  State,  15  Ga.  518. 

[b]  Nature  of  Claimant's  Custody. 
The  provision  allowing  the  claimant, 
after  having  complied  with  the  stat- 
ute, to  become  the  bailee  or  custodian 
of  the  property  pending  the  litigation, 
is  highly  conservative,  as  tending  to 
cut  down  the  expenses  of  the  suit.  But 
he  takes  possession  provisionally,  and 
not  as  owner.  The  property  is  in  the 
law's  keeping,  and  he  must  preserve 
it  for  the  law 's  final  arbitrament.  Pre- 
servation and  inexpensive  safe  custody 
are  the  limit  of  his  authority  and  duty, 
Munter  v.   Leinkauff,   78   Ala.   546. 

[c]  The  sheriff,  (1)  after  accepting 
a  forthcoming  bond  and  surrendering 
possession  of  the  property,  has  no  right, 
either  upon  his  own  motion  or  upon  the 
plaintiff' 's  order,  to  again  seize  the 
property  before  the  day  of  sale.  Houser 
V.  Williams,  84  Ga.  601,  11  S.  E.  129. 
(2)  If  he  accepts  the  return  of  the 
property  in  full  satisfaction  of  the  ob- 
ligation, the  expense  of  its  keeping 
from  the  day  of  acceptance  to  the  date 
of  its  sale  falls  upon  him.  Webb  f. 
Eehberg  (Ga.  App.),  90  S.  E.  100. 

56.  Lenoir's  Admr.  v.  Wilson,  36 
Ala.  600.  See  also  supra,  II,  B,  6,  b; 
II,  B,  6,  d,   (ITT). 

[a]  Interposing  a  claim  wiU  not  sus- 
pend the  running  of  the  statute  of  lim- 
itations  against   a   claimant's   right   of 
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unless  the  statute  so  provides  ;^^  and  the  levy  of  the  execution  upon 
the  property  claimed  is  not  discharged  thereby,^^  nor  is  the  lien  cre- 
ated by  the  levy  impaired,^"  and  the  property  may,  after  a  determina- 
tion of  the  claim  adverse  to  the  claimant,  be  sold  in  satisfaction  of  the 
original  j'jdgment/"'  But  generally  the  interposition  of  a  claim  in  the 
manner  provided  by  statute  does  suspend  tlie  right  of  sale  under  the 
writ  pending  the  determination  of  the  claim/'^  though  the  claimant  is 
not  thereby  deprived  of  the  right  to  sell  the  property."^ 

(B.)    As  Admission.  — The  fact  of  the  making  of  the  levy  is  admit- 
ted by  the  interposition  of  a  claim  ;^^  but  generally  the  legality  of  the 


action.     Baker  v.  Boozer,  58  Ga.  195. 

57.  Ala.— Code,  1907,  §6049;  Las- 
siter  V.  State,  106  Ala.  292,  17  So.  725. 
Tex.— Vernons'  Sayles'  Civ.  St.,  1914, 
§7794;  Howetli  v.  Mills,  19  Tex.  295; 
Davis  V.  Jones,  32  Tex.  Civ.  App.  424, 
75  S.  W.  68;  Rose  v.  Eiddle,  3  Wills. 
Civ.  Cas.   §298. 

58.  Kirby's  Dig.  (Ark.)  1904, 
§3272;  Carroll's  Code  (Ky.)  1906,  §650; 
Southern  Bank  v.  White,  1  Duv.  (Ky.) 
290. 

59.  Ala.— Street  v.  Duncan,  117  Ala. 
571,  23  So.  523;  Branch  Bank  v.  Brough- 
ton,  15  Ala.  127;  Jackson  v.  Gewin,  9 
Ala.  114;  Doremus,  Suydam  &  Co.  f. 
Walker,  8  Ala.  194,  42  Am.  Dec.  634; 
Mills  r.  Williams,  2  Stew.  &  P.  390. 
Ga. — Chesapeake  Guano  Co.  v.  Wilder, 
85  Ga.  550,  11  S.  E.  618.  Ky.— Car- 
roll's  Code,    1906,    §650. 

[a]  The  forfeiture  of  the  forth- 
coniing  bond  does  not  impair  the  lien 
acquired.  The  Chesapeake  Guano  Co. 
!•.  Wilder,  85  Ga.  550,  11  S.  E.  618. 

60.  Seymour  v.  House,  103  Ga.  676, 
30  S.  E.  655;  The  Chesapeake  Guano 
Co.  V.  Wilder,  85  Ga.  550,  11  S.  E, 
618. 

61.  Ala.— Street  r.  Duncan,  117  Ala. 
571,  23  So.  523;  Lenoir's  Admr.  r.  Wil- 
son, 36  Ala.  600;  Foster  v.  Smith,  16 
Ala.  192;  Jackson  v.  Gewin,  9  Ala.  114. 
Fla.— Gen.  St.,  1906,  §1627.  Ga.— Code, 
1911,  §5159.  Ky.— Carroll's  Code,  1906, 
§645;  Vicory  v.  Strausbaugh,  78  Ky. 
425.  Miss.— Code,  1906,  §4991.  Mo. 
Houx  V.  Shaw,  IS  Mo.  App.  45. 

[a]  Where  a  person  (1)  who  has  a 
privilege  or  lieu  on  the  i)ropcrty  seized 
intorjiQscs  a  claim  [see  supra  1  f,  B,  6, 
<1.  (V),  (C),  (2)]  the  right  of  sale  is 
not  suspended  as  the  property  is  sold 
f.ubject  to  the  payment  of  the  claim- 
ant's privilege.     Case  v.   Kloppeuburg, 


27  La.  Ann.  482;  Hickman  r.  Thomp- 
son, 26  La.  Ann.  260;  Marot  v.  Ferrier, 
18  La.  Ann.  665.  (2)  Injunction  must 
be  obtained  by  the  third  person  to  ar- 
rest the  sale.  Succession  of  Logan,  4 
La.  Ann.  279. 

[b]  Pledged  Property. — Whore  the 
Jiroperty  levied  ujiou  is  a  pledge  and  is 
claimed  by  the  pledgee,  the  property 
will  be  sold,  and  the  proceeds  of  the 
sale  distributed  among  the  lienholders 
according  to  the  priority  of  tlieir  re- 
spective liens.  People's  Nat.  Bank  v. 
Whcedou,  115  Ga.  782,  42  S.  E.  91. 

[c]  Sale  Under  Another  Execution. 
The  pending  of  a  claim  suit  does  not 
prevent  the  sale  of  the  property  so 
claimed  under  another  fi.  fa.  issued  upon 
a  judgment  of  other  creditors  against 
the  defendant.  Walker  v.  Zorn,  50  Ga. 
370;  Brown  v.  McCrary,  30  Ga.  878. 

62.  Jackson  r.  Gewin,  9  Ala.  114; 
Thomas  &  Co.  v.  Parker,  69  Ga.  283. 

Effect  of  sale  by  claimant  on  claim 
proceedings,  see  infra,  II,  B,  6,  d, 
(XII),    (C),    (3),    (c). 

63.  Ala.— Bradford  &  Sons  v.  Bas- 
sett,  151  Ala.  520,  44  So.  59.  Ga. 
Stinson  v.  Hirsch,  125  Ga.  149,  53  S. 
E.  1011;  Osborne  r.  Eice,  107  Ga.  281, 
33  S.  E.  54;  Cohen  r.  Broughton,  54 
Ga.  296.  Tex.— Latham  v.  Selkirk,  11 
Tex.  314;  Portis  v.  Parker,  8  Tex.  23, 
58  Am.  Dec.  95;  Davis  f.  Jones,  32  Tex. 
Civ.  App.  424,  75  S.  W.  63. 

[a]  Irregularity  of  Levy  Waived. 
As  a  third  party  claim  cannot  projierly 
be  filed  until  a  legal  levy  has  been 
made,  a  claimant  by  filing  such  claim 
admits  the  seizure  of  the  property  un- 
der the  levy  and  thereby  also  waives 
any  irregularity  or  informality  in  the 
execution  of  the  process,  and  is  estop- 
ped from  questioning  the  suflSciency 
of  the  entry  of  levy  made  by  the  offi- 
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process  luidcr  -whicli  it  is  made  is  not  admitted  thereby/'*  though  it  has 
been  held  to  the  contrary.'^'^ 

(C.)  On  Right  To  Levy  on  Other  Property. —  The  interposition  of  a 
third  party  claim  does  not  prevent  the  plaintiff  from  levying  on  other 
property  of  the  execution  defendant,  pending  the  proceeding.*^''^ 

(D.)  Claijiant's  Liability  To  Pay  Execution  Debt.  . —  The  claimant 
does  not,  by  interposing  a  claim,  render  himself  liable  to  pay  the  judg- 
ment debt  for  the  collection  of  which  the  writ  was  issued."'^ 

(X.)  Withdrawal  or  Discontinuance  of.  —  (A.)  In  General.  —  Statu  tes 
eom.etimes  provide  that  the  claimant  may  withdraw  or  discontinue  his 
elaim,"^  but  that  he  may  not  do  so  beyond  a  limited  number  of  times 


cer.  Stinsou  r.  Hirsch,  125  Ga.  149, 
53  S.  E.  1011;  Davis  v.  Jones,  32  Tex. 
Civ.   App.  424,  75  S.  W.   63. 

64.  Bradford  &  Sons  v.  Bassett,  151 
Ala.  520,  44  So.  50  (if  void  on  its  face) ; 
Stinson  v.  Hirsch,  125  Ga.  149,  53  S. 
E.  1011;  Osborne  v.  Eice,  107  Ga.  281, 
33  S.  E.  54;  Hudspeth  v.  Scarborough, 
69    Ga.    777. 

[a]  Where  the  levy  does  not  de- 
scribe the  property  (1)  levied  upon  and 
does  not  state  to  which  of  several  de- 
fendants it  belongs,  the  claimant  is 
rot  estopped  by  the  interposition  of  his 
affidavit  and  claim  from  excepting  to 
the  levy  on  that  ground.  Hudspeth  v, 
Scarborough,  69  Ga.  777.  (2)  •Compare 
Drawdy  v.  Littlefield,  75  Ga.  215, 
"wherein  it  was  said,  "Though  the  levy 
itself  does  not  say  that  it  is  made  on 
property  as  property  of  T.  P.  L.,  the 
claimant  so  recognized  it  in  her  affi- 
davit of  claim,  and  this  solemn  ad- 
mission in  judicio,  under  oath,  too,  es- 
tops her  from  denying  that  it  was  lev- 
ied on  as  his  property." 

As  to  scope  of  Inquiry  into  irregular- 
ity and  invalidity  of  writ  or  judgment, 
see  infra,  II,  B,  6,  d,  (XII),  (C),  (4), 
(b). 

65.  Merricks  v.  Davis,   65   111.   319. 
[a]     "The   claimant,   by   his   act   of 

giving  notice  to  try  the  right  of  prop- 
erty, admits  the  validity  of  the  exe- 
cution" (Thompson  v.  Wilhite,  81  111. 
356;  Harrison  v.  Singleton,  3  111.  21), 
and  the  regularity  and  existence  of  the 
proceedings  against  the  defendant.  Dex- 
ter V.  Parkins,  22  111.  143;  Ledford  v. 
Weber,  7   111.  App.  87. 

66.  Ala.— Code,  1907,  §6048;  Dore- 
mus,  Suydam  &  Co.  v.  Walker,  8  Ala. 
194,  42  Am.  Dec.  634.  Ark.— Kirby's 
Dig.,  1904,  §3272.  Fla.— Gen.  St.,  1906, 
§1627,  where  plaintiff  dismisses  first 
levy.     Ga.— Wyatt  v.  Chapman,  66  Ga, 
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727;  Lynch  r.  Pressley,  S  Ga.  327.  Ky. 
Carroll's  Code,  1906,  §650;  Southoru 
Bank  r.  White,  1  Duv.  290.  Miss. 
Code,  1906,  §4991  (plaintiff  may  dis 
miss  the  levy,  and  have  execution  as  if 
it  were  never  made) ;  Walker  v.  Mc 
Dowel],  4  Smed.  &  M.  11 S,  43  Am.  Dec 
476.  And  see  Davis  r.  Netterville,  68 
Miss.  429,  10  So.  32,  wherein  it  is  stated 
that  a  subsequent  levy  Avill  not  oper- 
ate as  an  abandonment  of  the  original 
levy.  Tex. — Yernons'  Sayles'  Civ.  St., 
1914,  §7795;  Garrity  t'.  Thompson,  67 
Tex.  1,  2  S.  W.  750. 

[a]  There  is  no  necessity  for  order 
of  court  permitting  the  withdrawal  of 
a  fi.  fa.  where  the  claim  papers  have 
rot  been  returned  to  the  court  having 
jurisdiction.  Wyatt  v.  Chapman,  60 
Ga.    727. 

67.  Wall  V.  Harvey,  107  Ga.  404,  33 
S.  E.  421;  Southern  Mining  Co.  v. 
Brown,  107  Ga.  264,  33  S.  E.  73;  Brvan 
r.  Simpson,  92  Ga.  307,  18  S.  E.  547; 
Timmons  v.  Mathis,  9  Ga.  App.  713,  72 
S    E.  279. 

68.  Adams  V.  Carnes,  111  Ga.  505, 
36  S.  E.  597;  National  Exchange  Bank 
r.  Walker,  80  Ga.  281,  4  S.  E.  763; 
Hart  v.  Thomas  &  Co.,  61  Ga.  470; 
Euker  r.  Womack,  55  Ga.  399;  Hodges 
V  Holiday,  29  Ga.  696;  Lynch  v.  Bond, 
19  Ga.  314;  American  Inv.  Co.  v.  Cable 
Co.,  4  Ga.  App.  106,  60  S.  E.  1037. 

[a]  Where  claimant  has  stipulated 
not  to  withdraw  his  claim,  the  court 
may  deny  a  subsequent  motion  made 
by  the  claimant  to  dismiss  the  claim, 
there  being  no  mode  of  dismissing  a 
claim  at  the  claimant's  instance  other- 
wise than  by  withdrawing  it.  Eoyce 
V.  Small,  94   Ga.  077,  20  S.  E.  12. 

[bl  Plaintiff  cannot  secure  a  dis- 
missal against  the  will  of  the  claimant 
where  he  has  himself  previously  pre- 
vented a  withdrawal   by   the   claimant 


JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF     141 

without  tlio  consent  of  the  cxecntion  plnintiflT.'^"  The  right  to  volun- 
tarily withdraw  the  claim  must  be  exercised  within  a  reasonalile  time.^° 
And  a  claimant  Avho  has  gained  possession  of  the  property  claimed 
cannot  voluntarily  withdraw  his  claim  without  tirst  restoring  the  prop- 
erty' to  the  sheriff.'^ ^ 

(B.)  Effect  OF. —  "While  the  withdrawal  or  discontinuance  of  the 
claim  terminates  the  claimsuit,^-  it  does  not,  under  some  statutes,  pro- 
hibit the  execution  plaintiff  from  having  a  case  made  up  and  submit- 
ted to  the  jury,  charging  that  the  claim  was  filed  for  the  purpose  of 
delay  ;^"  nor  does  the  withdrawal  prohibit  the  claimant,  if  he  retains 
the  title,  from  claiming  again/* 


bv  refusing  to  cousent  thereto.  Bethune 
r'.  Barker,   J4   Ga.   694. 

69.  Thomas  &  Co.  v.  Barter,  69  Ga. 
28;5;  Bradv  r.  Brady,  68  Ga.  831;  Hart 
V.  Thomas'  &  Co.,  61  Ga.  470;  Ruker  r. 
Womack,  5o  Ga.  399;  Lynch  r.  Bond, 
19  Ga.  .TH;  American  Inv.  Co.  v.  Cable 
Co.,  4  Ga.  App.  106,  60  S.  E.  1037.  Sec 
^Mercer  i:.  iJaldwin,  85  Ga.  651,  11  S.  E. 
846. 

[a]  A  dismissal  on  motion  of  the 
execution  plaintiff  wlien  the  claimant 
'fails  to  appear  operates  merely  as  a 
consent  to  a  dismissal  by  the  claimant 
and  does  not  estop  the  latter  from  mak- 
ing another  claim.  American  Inv.  Co. 
r.  Cable  Co.,  4  Ga.  App.  106,  60  S.  E. 
1037. 

70.  See  cases  following. 

[a]  After  the  jury  has  left  the  box 
to  make  up  its  verdict,  it  is  too  late. 
Ilouser  v.  Brown,  60  Ga,  366;  Mize  v. 
Ells,  22  Ga.  565. 

[  b]  Too  Late  After  Judgment  or 
Verdict  Against  Claimant. — Adams  v. 
Canies,  111  Ga.  505,  36  S.  E.  597;  Hiley 
r.  Bridges,  60  Ga.  375;  Eenneker  & 
Glover  v.  IMcMichael,  33  Ga.  94;  Mize 
r.  Ells,  22  Ga.  565;  Bethune  v.  Barker, 
14  Ga.  694;  Attaway  v.  Dyer,  8  Ga. 
184. 

[c]  After  an  appeal  taken  from  a 
judgment  in  favor  of  the  execution 
plaintiff,  claimant  cannot  dismiss  his 
claim  without  the  consent  of  the  plain- 
tiff. Bethune  v.  Barker,  14  Ga.  694; 
Attawav   r.   Dver,  8  Ga.   184. 

71.  MoselyV.  Gainer,  10  Tex.  578. 

72.  Eav  f.  Atlanta  Trust  &  Bank. 
Co.,  Ill  Ga.  853,  36  S.  E.  769;  Mal- 
pass  r.  Georgia  Loan  &  Tr.  Co.,  108  Ga. 
303,  33  S.  E.  967;  Anderson  r.  Banks, 
92  Ga.  121,  18  S.  E.  364;  Rukor  r.  Wo- 
mack, 55  Ga.  399;  McRea  r.  Nolan,  33 
Ga.  205;  Brown   r.  Burrus,  S  Mo.  26. 

[a]     No   appeal   can  be  taken   upon 


any  decision  of  the  court  made  prior 
to  a  voluntarv  withdrawal  of  the  claim. 
McEea  v.  Nolan,  33  Ga.  205. 

73.  Shelnutt  r.  Whitosburg  Bank- 
ing Co.,  141  Ga.  678,  81  S.  E.  1106; 
Eay  r.  Atlanta  Trust  &  B.  Co..  Ill  Ga. 
853,  36  S.  E.  769;  Mercer  r.  Baldwin, 
85  Ga.  651,  11  S.  E.  846;  National  Ex- 
change Bank  r.  Walker,  SO  Ga.  281,  4 
S.  E.^763;  Brady  v.  Brady,  68  Ga.  831; 
Ilouser  r.  Brown,  60  Ga.  366;  Whitaker 
V.  David,  49   Ga.  559. 

fnl  The  case  (1)  for  damages  for 
delay  is  separate  and  distinct  from  the 
claim  suit.  Eav  r.  Atlanta  Trust  &  B. 
Co.,  Ill  Ga.  853,  36  S.  E.  769.  (2) 
Matters,  which  would  have  supported 
the  claimant's  title  in  the  claim  case 
cannot  be  set  up  as  a  defense.  Eay  v. 
Atlanta  Trust  &  B.  Co.,  Ill  Ga.  853, 
36  S.  E.  769.  (3)  Nor  may  the  claim- 
ant, on  a  motion  for  a  new  trial  of  the 
issue  asking  damages  for  delay  make 
any  objections  to  rulings  made  in  the 
trial  of  the  claim  case  before  his  with- 
drawal of  the  claim.  Eay  v.  Atlanta 
Trust  &  B.  Co.,  Ill  Ga.  853,  36  S.  E. 
769. 

74.  Euker  v.  Womack,  55  Ga.  399; 
American  Inv.  Co.  r.  Cable  Co.,  4  Ga. 
App.  100,  60  S.  E.  1037. 

fa]  Withdrawing  a  claim  to  prop- 
erty levied  on,  and  permitting  the  sale 
to  take  place  under  the  process  by 
which  the  property  was  seized,  does  not 
estop  the  claimant  from  afterwards  as- 
serting his  right  to  seize  the  prope'rty 
under  an  execution  superior  to  the  pro- 
cess under  which  the  property  was  sold. 
Denton  Bros.  r.  Hannah,  12  Ga.  App. 
494,   77   S.   E.   672. 

For  necessity  of  giving  new  bond 
where  claim  renewed  after  a  with- 
drawal, see  infra,  II,  B,  6,  d,  (VIII), 
(B),  (1). 
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(XL)  Consolidation  of  Claims.  —  One  claim  cannot  be  interposed  to  the 
[evy  of  several  executions  upon  the  same  property  in  favor  of  different 
plaintiffs  against  the  same  defendant/^  the  remedy  of  the  claimant  in 
such  case,  if  he  wishes  to  consolidate  the  cases  into  one,  is  to  go  into 
equity  and  ask  that  the  claim  cases  be  consolidated  to  avoid  a  multi- 
plicity of  suits.'*^ 

(XII.)  Hearing  and  Determination  of  Claim.  —  (A.)  By  What  Court. 
The  statutes  designate  the  court  which  has  jurisdiction  to  try  the  title 
of  property  levied  upon  and  claimed  by  a  third  person,^''  Generally 
it  is  the  court  from  which  the  writ  issued,^^  the  writ,  affidavit  and 
bond  being  returned  by  the  levying  officer  to  such  court  at  the  next 
term." 

Court  of  County  of  Levy.  —  Some  statutes  provide  that  the  court  of 
the  county  in  which  the  levy  is  made  has  jurisdiction  ;^°  at  least  where 


75.  Fla.— Moody  i:  R.  Hoe  &  Co.,  22 
Fla.  309.  Ga.— Miller  &  Co.  v.  Mattox, 
118  Ga.  269,  45  S.  E.  237.  Miss.— Me- 
Anulty  V.  Biiigaman,  6  How.  382. 

76.  Miller  &  Co.  r.  Mattox,  118  Ga. 
269,  45  S.  E.  237;  Smith  v.  Dobbins,  87 
Ga.  303,  IS  S.  E.  496.  Compare  Clegg 
f.  Varnell,  18  Tex.  294,  (l;  wherein  the 
claimant  was  allowed  to  enjoin  in  one 
suit  all  executions  issued  upon  judg- 
ments in  favor  of  different  plaintiffs 
and  levied  upon  the  property  claimed, 
and  have  the  right  of  property  deter- 
mined. (2)  But  see  Green  v.  Banks, 
24  Tex.  508,  wherein  the  court  refused 
to  sanction  the  right  of  the  claimant 
to  consolidate  in  one  proceeding  and 
trial  the  causes  of  different  plaintiffs 
in  execution,  whose  executions  hap- 
pened to  be  levied  on  the  same  prop- 
erty, upon  the  ground  that  the  court 
would  have  no  power  to  render  a  joint 
judgment  in  favor  of  the  different  exe- 
cution plaintiff's  as  one  of  them  has 
no  interest  in  the  debt  or  damages  of 
any  of  the  others. 

77.  See   generally   the    statutes. 

78.  Ala. — McAdams  v.  Beard,  34 
Ala.  478;  Doremus,  Suydam  &  Co.  v. 
Walker,  8  Ala.  194,  42  Am.  Dec.  634. 
Axk.— Kirhv's  Dig.,  1904,  §3269.  Fla. 
Gen.  St.,  1906,  §1627.  Ga.— Code  1910, 
§5167  (if  property  levied  on  is  per- 
sonal property);  Brannan  v.  Cheek,  103 
Ga.  353,  29  S.  E.  937;  Eidling  v.  Stew- 
art, 77  Ga.  539,  541;  Akin  v.  Peck,  64 
Ga.  643;  Cox  r.  Cox,  48  Ga.  619.  La. 
Brown  r.  "Washington,  51  La.  Ann.  483, 
24  So.  97<5;  Staples  r.  Bouligny,  10  Rob. 
424.  Miss. — Clark  v.  Clinton,  61  Miss. 
337.  Mo. — McGregor  v,  Hampton,  70 
Mo.   Ajjp.  98. 
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[a]  Where  the  claimant  is  pre- 
vented by  the  amount  of  his  claim  from 
going  into  the  court  from  which  the 
execution  issued,  he  can  compel  the 
execution  plaintiff  to  come  into  the 
court  having  jurisdiction.  Brown  v. 
Washington,  51  La.  Ann.  483,  24  So. 
976. 

79.  Ala.— Code,  1907,  §6040.  Ark. 
Kirby's  Dig.,  1904,  §3269.  Fla.— Gen. 
St.,  1906,  §1627.  Ga.— Code,  1910, 
§5167;  Brannon  v.  Barnes,  111  Ga.  850, 
36   S.   E.   689. 

[a]  Subsequent  Term. — The  court 
has  no  jurisdiction  of  a  trial  of  right 
of  property  until  a  term  subsequent  to 
that  in  which  the  affidavit  and  bond 
was  filed  with  the  sheriff.  Johnson  v, 
Johnson,  108  Ala.  124,  19  So.  306. 

[b]  Where  the  sheriff  fails  to  re- 
turn the  claim  papers  to  the  proper 
court,  the  remedy  of  either  party  is 
to  move  a  rule  against  him  and  compel 
a  proper  return  of  the  claim.  Brannan 
V.  Cheek,  103  Ga.  353,  29  S.  E.  937; 
Cottle  r.  Dodson,  25   Ga.  633. 

80.  Carroll's  Code  (Ky.)  1906, 
§648;  Vernon -'s  Sayles'  Civ.  St.  (Tex.) 
1914,  §7776  (which  court  of  such  coun 
ty  has  jurisdiction  is  determined  by 
the  value  of  the  property  claimed) ; 
Cullers  ?;.  Gray  (Tex.),  57' S.  W.  305; 
Carnev  v.  Marsalis,  77  Tex.  62,  13  S. 
W.  636;  Zurchor  r.  Krohne,  Feiss  &  Co., 
63  Tex.  118  (justice's  court  where 
value  below  $200);  Erwin  v.  Blanks, 
60  Tex.  583  (district  court  where  value 
S500  or  over) ;  Chrisman  v.  Graham,  51 
Tex.  454,  (county  court  where  value 
exceeds  $200  and  not  exceeding  $500); 
Chrisman   r.   Grayham,  49   Tex.   491. 

[a]    Even  Tliough  Executioji  Plwi- 
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real  property  is  levied  upon,^^  all  the  claim  papers  being  returned  to 
such  court." 

Justice  of  Peace.  —  In  some  jurisdictions  the  trial  of  the  right  of  prop- 
erty levied  upon  by  virtue  of  a  writ  of  execution  issued  from  a  court 
of  record,  is  had  before  a  justice  of  the  peace  and  a  jury.''-^ 

Criminal  Court.  —  A  proceeding  to  try  the  right  of  property  between 
an  execution  plaintiff  and  a  claimant,  being  essentially  a  civil  suit,^* 
cannot  be  tried  by  a  court  which  has  jurisdiction  of  criminal  cases  ex- 
clusively.*^ 

(E.)  Making  and  Joinder  of  Issite.so  —  The  making  and  joinder  of  is- 
sues is  a  matifr  governed  entirely  by  the  statutes^^  which  sometimes 
provide  that  the  court  shall  direct  the  issues  to  be  made  up.^^  Some- 
times the  only  pleading  necessary  on  the  part  of  the  claimant  is  his 
claim  or  affidavit.^^     In  some  jurisdictions  no  formal  pleadings  need 


tiff    Resides    Elsewhere.  —  Coleman    v. 
Browu,  l(j  La.  Auu.  110. 

[b]  Venue  Changed. — Tf  the  claim- 
ant is  not  a  resident  of  the  county  in 
which  the  execution  is  issued,  and  the 
property  is  levied  on  in  the  county 
of  his  residence,  the  venue  for  tho 
trial  of  the  issue  may  be  changed,  on 
his  application,  to  the  circuit  court  of 
the  county  of  his  residence.  Such 
change  of  venue  is  a  matter  of  right. 
Croora  V.  Williams,  110  Miss.  605,  70 
So.  704. 

81,  Thomason  v.  Thompson,  129  Ga. 
440,  59  S.  E.  236,  26  L.  R.  A.  (N.  S.) 
536;  Cox  v.  Cox,  48  Ga.  619. 

[a]  Equitable  Jurisdiction. —  (1) 
Such  court  has  no  jurisdiction  to  hear 
the  equitable  petition  of  the  execution 
defendant  who  seeks  relief  against  tho 
claimant,  where  the  residence  of  such 
claimant  is  in  another  county,  under 
a  statute  providing  that  petitions  for 
equitable  relief  shall  be  filed  in  tho 
county  of  the  residence  of  the  person 
against  whom  relief  is  praved.  Keith 
f.  Hughey,  138  Ga.  769,  7(5  S.  E.  91. 
(2)  But  the  court  has  jurisdiction  to 
hear  the  equitable  petition  of  the  exe- 
cution plaintiff,  without  regard  to  tho 
residence  of  the  claimant,  where  the 
relief  sought  is  germane  to  and  in- 
volved in  the  claim  action,  for  the 
claimant  by  voluntarily  interposing  a 
claim,  waives  jurisdiction  as  between 
the  parties.  Thomason  r.  Thompson, 
129  Ga.  440,  59  S.  E.  236,  26  L.  E.  A. 
(N.  S.)  536;  Dawson  v.  Equitable 
Mortg.  Co..  109  G:i.  389,  34  S.  E.  668. 

[b]  Where  both  real  and  personal 
property   are   levied   ou   and    a    claim 


made  for  both  in  the  county  of  tho 
levy,  the  court  should  dismiss  the  claim 
as  to  personalty,  having  no  jurisdic- 
tion over  it.  Brannan  v.  Cheek,  103  Ga. 
353,  29  S.  E.  937;  Cox  r.  Cox,  48  Ga, 
619. 

82,  Ga.  Code,  1011,  §5167;  Carroll's 
Code   (Ky.)   1906,  §647. 

83,  Kan, — Sponenbarger  v.  Lemert, 
23  Kan.  55.  Neb.— Rev.  St.,  1913, 
§8062.  Ohio. — Page  &  Adams  Gen. 
Cede,  §11741;  Jones  v.  Carr  &  Co.,  16 
Ohio  St.  420;  Patty  v.  Mansfield,  8 
Ohio  369.  Wyo.— Corap,  St.,  1910, 
§4766. 

84,  See  nvpra,  IT,  B,  6,  d,  (TT). 

85,  Lassiter  V.  State,  106  Ala.  292, 
17  So.  725. 

86,  As  to  the  scope  of  the  inquiry 
at  the  trial,  see  infra  II,  B,  6,  d, 
(XII),   (Cj,  (4). 

87,  See  the  statues. 

88,  Ariz. — Lawler  i*.  Bashford-Bur- 
mister  Co.,  5  Ariz.  94,  46  Pac.  72.  Ky. 
Borches  v.  Bellis,  110  Kv.  620,  62  S, 
W.  486;  Harbor  v.  Harris '^Vdmr.,  8  Ky, 
L.  Rep.  965;  Combs  v.  Wallace,  3  Ky. 
L.  Rep.  384.  Tex. — Scarbrough  v.  Al- 
corn, 74  Tex.  358,  12  S.  W.  72;  Linn  r, 
Wright,  18  Tex.  317,  70  Am.  Dec.  282; 
Wright   r.    Henderson,    10    Tex.    204. 

[a]  It  will  be  assumed  on  appeal 
that  the  trial  court  prescribed  the 
proper  issues.  Harbor  r.  Harris'  Admr., 
S  Ky.  L.  Rep.  965. 

89,  Ga. — Hadden  r.  Larned,  87  Ga. 
634,  13  S.  E.  806.  Mo.— State  r.  :Mc- 
Bride,  81  Mo.  349.  Wash.— Savward 
V.  Nunan,  6  Wash.  87,  32  Pac.  1022; 
Chapin  v.  Bokee,  4  Wash.  1,  29  Pac. 
936. 
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be  niade,°°  unless  one  of  the  parties  insists  that  the  issue  be  miade  up  in 
writinar.^^  Tn  other  states,  however,  formal  pleadincrs  are  rcmired 
consisting  of  either  statements  by  the  execution  plaintiif  and  the  Claim- 
ant,-- or  of  an  answer  or  demurrer  by  the  exculion  plaintiff  to  the 


Compare  Lawlcr  r.  Bashford-Burmis- 
ter  Co.,  5  Ariz.  94,  46  Pae.  72. 

[a]  A  complaint  filed  by  the  claim- 
ant is  properly  striclven  from  the  files 
where  the  case  is  tried  upon  the  al- 
legations of  the  claim  affidavit.  Say- 
ward  V.  Nunau,  6  Wash.  87,  32  Pae. 
1022. 

I  b]  Under  an  affidavit  alleging  own- 
ership and  right  to  immediate  posses- 
sion in  claimant,  the  claimant  is  en- 
titled to  prove  that  he  was  in  pos- 
session of  the  property  and  was  hold- 
ing it  as  security  for  an  indebtedness 
due  him  from  the  execution  defendant, 
and  is  not  confined  to  proof  of  abso- 
lute ownership.  First  Nat.  Bank  of 
Seattle  v.  Hagan,  16  Wash.  45,  47  Pae. 
223. 

As  to  the  form  and  sufiiciency  of  the 
affidavit  or  claim,  see  supra,  II,  B,  6, 
d,    (VII). 

90.  Ala. — Millitello  v.  TJoden  Groe. 
Co.,  190  Ala.  675,  67  So.  420;  Lehman, 
Durr  &  Co.  r.  Warren,  53  Ala.  535.  Fla. 
Moodv  V.  R.  Hoe  &  Co.,  22  Fla.  309; 
Price"  V.  Sanchez,  8  Fla.  136.  111. 
Hurd's  Eev.  St.,  1916,  ch.  140a,  §7; 
Smeeth-Harwood  Co.  r.  Hutchison,  175 
111.  App.  602.  Ky.— Watson  v.  Gabby, 
18  B.  Mon.  658;  Martin's  Admr.  r.  Don- 
aldson, 5  Ky.  L.  Eep.  253;  Howard  v. 
Onan,  4  Ky.  L.  Eep.  445.  Wash. — Say- 
ward  f.  Nunan,  6  Wash.  87,  32  Pae. 
1022;  Chapin  v.  Bokee,  4  Wash.  1,  29 
Pae.  936. 

fal  Discretionary  With  Court. 
Whether  the  pleadings  shall  be  in  writ- 
ing or  not  is  a  question  addressed  to 
the  discretion  of  the  court  in  a  motion 
for  judgment  on  the  bond.  Borches  v. 
Bellis,  no  Ky.  620,  62  S.  W.  486; 
Couchman's  Admr.  v.  Maupin,  78  Ky. 
33;  Sargent  V.  Farrar's  Assignee,  2  Ky. 
L.  Rep.  212. 

[bl  When  No  Necessity  for  Special- 
ly Pleading  Estoppel. — In  Wright  r 
McCord,  113  Ga.  881,  39  S.  E.  510, 
the  court  said:  "It  is  in  cases  where 
for  some  equitable  cause  a  verdict  is 
to  be  molded  in  a  claim  ease  that  there 
must  be  pleadings  sufficient  to  indicate 
the  character  of  the  finding  sought,  and 
supported,  perhaps,  by  a  proper  prayer. 
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But  where  the  naked  question  is 
whether  the  land  levied  on  is  subject 
to  the  legal  process  which  has  seized 
it,  and  this  issue  is  raised  upon  an 
ordinary  claim  proceeding,  we  know  of 
no  reason  why  there  should  be  separ- 
ate pleadings  alleging  that  the  land  is 
subject  because  the  claimant  is  estop- 
ped from  asserting  his  title."  See  also 
Millitello  r.  Eoden  Groc.  Co.,  190  Ala. 
675,  67  So.  420.  Compare  Scarbrough 
V.  Alcorn,  74  Tex.  358,  12   S.  W.  72. 

91.  Windham  v.  Clarke,  16  Ala.  659; 
Dent  V.  Smith,  15  Ala.  2S6. 

[a]  The  fact  that  the  issue  was  not 
made  up  in  writing  cannot  be  assigned 
for  error  when  no  objection  was  made 
in  the  lower  court.  Windham  v.  Clarke, 
16  Ala.  659;  Dent  v.  Smith,  15  Ala. 
2S6;   Phillips  r.  Cooper,  50  Miss.  722. 

[b]  Presumption  of  Issue. — A  re- 
cital in  the  record  that  the  jury  came 
and  were  empanelled  to  try  the  issue 
joined  is  sufficient  to  raise  the  pre- 
sumption that  the  formal  issue  in  the 
trial  of  the  right  of  property  was 
joined.  Gray  v.  Raiborn,  53  Ala.  40; 
Phillips  V.  Cooper,  50  Miss.  722. 

92.  See  Lawler  v.  Bashford-Burmis- 
ter  Co.,  5  Ariz.  94,  46  Pae.  72;  Scar- 
brough V.  Alcorn,  74  Tex.  358,  12  S.  W. 
72;  State  v.  Bender,  68  Tex.  676,  5  S. 
W.  674. 

[a]  The  claimant's  affidavit  alone 
(])  is  not  sufficient  to  make  up  the  is- 
sue. Scarbrough  v.  Alcorn,  74  Tex. 
358,  12  S.  W.  72.  (2)  Such  affidavit  is 
not  to  be  considered  as  a  pleading,  and 
the  source  or  character  of  title  set  up 
therein  is  not  binding  upon  the  affiant 
or  claimant,  but  the  claim  to  the  prop- 
erty must  be  tried  upon  the  pleadings 
tendering  issues.  Hargadine-McKit- 
trick  Dry  Goods  Co.  v.  First  Nat.  Bank, 
14  Tex.  Civ.  App.  416,  37  S.  W.  622. 
(3)  But  where  the  court  and  the  parties 
treat  the  claimant's  affidavit  as  a  state- 
ment of  his  defense  it  is  sufficient  to 
prevent  a  default  until  an  order  to  pre- 
vent some  other  issue  and  a  failure  to 
comply  therewith.  Lawler  v.  Bashford- 
Burmister  Co.,  5  Ariz.  94,  46  Pae.  72. 

[bl  Estoppel  Specially  Pleaded. 
Under  such  a  statute,  where  the  claim- 
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claim  affidavit,^''  to  which  answer  the  claimant  may  reply^*  or  demnr.^' 
"Where  fonnal  plerdin^rs  are  made,  they  are  generally  governed  by  the 
rules  aj^plicaljle  to  otlier  ph'adings.^''' 

Counterclaim.  —  The  execution  plaintiff  cannot,  in  a  trial  of  the  is- 
sue of  title,  interpose  a  counterclaim.^^ 

Equitable  Petition.  —  The  statute  sometimes  permits  the  filing  by  either 
the  i^laintiff  or  the  claimant  of  an  equitable  petition  by  way  of  amend- 
ment, alleging  facts  showing  any  equitable  matter  germane  to  the  is- 
sue.''** 

Effect  of  Failure  To  Tender  Issue. —  A  failure  to  tender  issue  within  a 
specified  time  may  be  made  ground  for  dismissal,^^  or  it  may  release 


ant  relics  upon  a  claim  of  ownership  by 
virtue  of  an  estoppel  he  has  not  com 
plied  with  the  requirement  of  the  stat- 
ute that  he  state  the  nature  of  his 
claim  unless  he  sets  up  the  estoppel 
and  tlie  facts  constituting^  it.  Scar- 
l- rough  r.  Alcorn,  74  Tex.  358,  12  S.  W. 
72.  Compare  Wright  v.  McCord,  113 
Ga.  881,  39  S.  E.  510. 

93.  State  v.  McBride,  81  Mo.  349; 
McGregor  v.  Hampton,  70  Mo.  App.  98; 
Martin  r.  Fox,  40  Mo.  App.  664;  Stev- 
ens r.  St)ringor,  2.T  i^Fo.  App.  .'>73. 

[a]  Claim  as  Petition. — The  claim 
takes  the  place  and  serves  the  purpose 
of  a  petition.  State  v.  IMcBride,  81 
Mo.  349;  McGregor  v.  Hampton,  70 
Mo.  App.  98;  Stevens  v.  Springer,  23 
Mo.  App.  375. 

[b]  Failure  to  demur  or  answer 
within  time  allowed  will  effect  a  re- 
lease of  the  property  levied  upon. 
"Williamson  v.  Bank  of  Curryville,  69 
Mo.  App.  3G8. 

94.  Martin  r.  Fox,  40  Mo.  App.  664. 

95.  See  Albert  v.  Freas,  103  Md. 
383,  64  Atl.  282. 

96.  See  the  statutes. 

fa]  Pleas. — To  a  claim  of  owner- 
ship of  property  seized  under  execu- 
tion issued  against  a  third  party,  the 
jdaintiff  in  tlie  execution  filed  a  plea 
upon  equitable  grounds  setting  forth 
certain  facts  which  it  was  alleged  oper- 
ated as  an  equitable  estoppel  to  the 
claimant  to  assert  a  claim  to  the  prop- 
erty. Held,  that  a  demurrer  to  this 
plea  was  properly  sustained  since  this 
defense  could  have  been  offered  in  evi- 
dence under  the  pleas  at  law.  Albert 
V.  Freas,  103  Md.  3S3,  64  Atl.  282. 

97.  Mvers  v.  Landrum,  4  Wash.  762, 
31  Pac.  33. 

98.  Austin  r.  Southern  Home,  B.  & 
L  Assn.,  122  Ga.  439,  50  S.  E.  382; 
Ford  f.  Holloway,  112   Ga.  851,  38  S. 


E.  373;  Dawson  v.  Equitable  Mortgage 
Co.,  109  Ga.  389,  393,  34  S.  E.  (368, 
Southern  Mining  Co.  v.  Brown,  107  Ga, 
264,  33  S.  E.  73;  Roberts  v.  Kol)ert8, 
101  Ga.  765,  29  S.  E.  271;  Cabot  v. 
Armstrong,  100  Ga.  438,  28  S.  E.  123; 
Blandfnrd  &  Thornton  f.  JIcGehee,  67 
Ga.  84;  Zimmerman  v.  Tucker,  64  Ga. 
432. 

ja]  Petition  Cannot  Enlarge  Issue. 
(1)  Blaufcrd  r.  McGehee,  67  Ga.  84; 
Cox  f.  Cox,  48  Ga.  619.  (2)  A  plaintiff 
"who  seeks  in  a  claim  case  to  subject 
certain  property  to  a  judgment  which 
he  holds  against  one  individually,  can- 
not, when  it  is  shown  that  the  individ- 
ual has  no  title  to  the  propertj*  which 
he  seeks  to  subject,  set  up,  by  way  of 
smendment  to  the  issue  thus  raised,  an 
equity  to  have  such  land  subjected  to 
the  payment  of  a  part  of  the  debt  rep- 
resented by  the  judgment  as  the  prop- 
erty of  a  testator  whose  representative 
is  not  bound  :n  his  representative  char- 
acter by  siu-h  judirment."  Hardman  V, 
Cooper,  107  Ga.  251,  33  S.  E.  73. 

[b]  Petition  to  foreclose  a  mortgage 
on  the  property  claimed,  is  not  allow- 
able, since  the  mortgage  couLl  be  fore- 
closed after  the  sale  on  execution  with 
equal  effect.  Cabot  v.  Armstrong,  100 
Ga.  438,  28  S.  E.  123. 

99.  Ga.  Code,  1910,  §6273;  McCall  v. 
Lewis,  129  Ga.  61.3,  59  S.  E.  302;  Hop- 
per V.  Wilson,  128  Ga.  776,  58  S.  E. 
359;   Simians   v.  Bush,  61   Ga.   136. 

[a]  Issue  Tendered  Before  Call. 
Where  plaintiff  tendered  issue  before 
the  ca?e  was  called  by  writing  on  the 
claimant's  affidavit  that  he  traversed 
and  denied  the  truth  of  such  affidavit, 
the  levy  should  not  be  dismissed  for  a 
failure  to  tender  an  issue  after  the  an- 
nouncement of  readv.  Sirmans  r. 
Bush,  61   Ga.  136. 

[b]  Plaintiff  has  the  option  of  pro- 
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the  property  from  the  execution  and  discharge  the  claimant's  bond.^ 
Some  statutes  provide  that  if  the  claimant  fails  to  join  issue  when  tend- 
ered, the  court,  at  the  instance  of  the  execution  plaintiff,  will  order 
a  writ  of  inquiry  as  to  the  value  of  the  property  and  to  determine 
whether  or  not  tlie  claim  was  made  for  the  purposes  of  delay.^ 

(C.)  The  Trial.  —  (1.)  In  General.^  — Proceedings  to  determine  third 
party  claims  are  governed  in  general  by  rules  applicable  to  trials  gen- 
erally.* The  trial  of  the  right  of  property  is  sometimes  heard  upon  a 
motion  either  for  a  judgment  upon  the  bond,^  or  to  discharge  the  bond 
and  release  the  levy*^  upon  notice  to  the  adverse  partyJ 

(2.)  By  Judge  or  Jury. —  Under  some  statutes  the  issues  in  an  action 
to  try  the  riglit  to  property  should  be  determined  by  a  jury,®  in  which 
case  the  claimant  cannot  adopt  a  form  of  preceding  which  would  de- 
prive the  parties  of  the  right  of  trial  by  jury.^  Where  one  of  the  part- 
ies files  an  equitable  petition  in  aid  of  his  claim,  he  thereby  converts 
the  proceeding  into  one  in  equity,^*^  and  is.no  longer  entitled  to  a  jury 
trial  as  a  matter  of  right." 


eeeding  with  trial  or  dismissing  where 
the  claimant  refuses  to  join  issue. 
Royce  v.  Small,  94  Ga.  677,  20  S.  E.  12. 

[c]  Eule  in  Georgia  changed.  Col- 
lier f.  Blake,  16  Ga.  App.  382,  85  S.  E. 
254. 

fd]  Where  the  court  has  failed  to 
direct  the  issues  to  be  made  up,  it  is 
error  for  it  to  dismiss  the  case.  Wright 
f.  Henderson,  10  Tex.  204. 

1.  Sears  v.  Gunter,  39  Miss.  338; 
Martin  v.  Lofland,  10  Smed.  &  M. 
(Miss.)    317. 

2.  Bedford,  French  &  Goodwin  Co. 
V.  Adams  Machine  Co.,  93  Miss.  537, 
47  So.  429;  Sears  v.  Gunter,  39  Miss. 
338. 

3.  As  to  trial  by  sheriff's  jury,  see 
infra,  II,  B,   6,   d,    (XII),    (D). 

4.  See  generally  the  article 
"Trial." 

[a]  Continuances  may  be  allowed  in 
claim  cases  as  in  other  actions,  for  good 
cause  shown.  Ga.^ — National  Exchange 
Bank  v.  Walker,  80  Ga.  281,  4  S.  E. 
763,  absence  of  claimant.  Miss. — Code, 
1906,  §4992.  Mo.— Rev.  St.,  1909, 
§2205.     See   generally   the  title    "Con- 

5.  Carroll's  Code  (Ky.)  1906,  §648; 
Borches  v.  Bellis,  110  Ky.  620,  62  S.  W. 
486;  Vicory  v.  Strausbaugh,  78  Ky.  425; 
W^illiams  v.  Smith,  4  Bush  (Ky.)  540; 
Smith  V.  Wells'  Admx.,  4  Bush  (Ky.) 
92. 

[a]  A  claimant's  bond  taken  after 
the  death  of  the  defendant  cannot  bo 


enforced  by  motion.  Howe  v.  Lane,  8 
Ky.  L.  Eep.   783. 

6.  Carroll's    Co-de    (Ky.)    1906,  §650. 

7.  Carroll's  Code  (Ky.)  1906,  §§648, 
650;  Smith  v.  Well's  Admx.,  4  Bush 
(Ky.)   92. 

[a]  Such  notice  may  be  amended 
in  the  discretion  of  the  court.  Combs 
V.  Wallace,  3  Ky.  L.  Rep.  384. 

8.  Ala. — Langdon  &  Co.  v.  Brumby, 
7  Ala.  53.  Ark. — Lawson  v.  Johnson, 
5  Ark.  168.  Fla.— Gen.  St.,  1906,  §1628. 
Ga.— Hodges  v.  Holiday,  29  Ga.  696; 
De  Loach  v.  Myrick,  6  Ga.  410.  Ky. 
Carroll's  Code,  1906,  §648.  Neb.— Rev. 
St.,  1913.  §8062,  jury  in  justice's  court. 
N.  J.— 2'  Comp.  St.,  1910,  p.  2255,  §32. 
Tex. — De  Forest,  Armstrong  &  Co.  v. 
Miller,  42  Tex.   34. 

As  to  trial  by  sheriff's  jury,  see  infra, 
II,   B,   6,   d,    (XII),    (D). 

9.  Lawson  v.  Johnson,  5  Ark.  168. 
[a]     In  Illinois  (1)  jury  trial  is  not 

necessary  unless  demanded.  Hurd's 
Rev.  St.,  1916,  ch.  140a,  §7.  (2)  Un- 
der an  earlier  statute  in  Illinois,  a 
sheriff's  jury  determined  the  right  of 
property.  Rowe  v.  Bowen,  28  111.  116; 
Mason  v.  State  Bank,  1  111.  183.  See 
infra,  11,  B,  6,  d,   (XIJ),   (D). 

10.  See  supra,  TI,  B,  6,  d,  (II). 

11.  Austin  V.  Southern  Home  B.  & 
L.  Assn.,  122  Ga.  439,  50  S.  E.  382. 

Right  to  trial  by  jury  in  equity  case, 
see  generally  the  title  "Juries  and 
Jurors," 
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Oath.12  — Tlip  jury  should  1)c  sworn  "to  try  the  right  of  property" 
between  the  phiintiff  in  execution  and  the  elaimant/"  and,  under  some 
statutes,  to  give  damages  if  the  claim  was  interposed  for  delay." 

(3.)  Tartks. —  (a.)  In  GeneralA^ — The  judgment  debtor  or  defend- 
ant in  execution  is  not  a  party  to  a  claim  case,  the  issue  being  joined 
between  the  plaintiff  in  execution  and  tlie  claimant.^"  Nor  is  the  sher- 
iff a  proper  party  thereto.'^  The  sureties  on  the  claim  bond  are  not 
parties  to  the  trial,^**  unless  judgment  may  go  against  them,^'-* 

(b.)  Efect  of  Death  of.  —  Tf  the  plaintiff  or  one  of  several  joint 
plaintiffs  i-n  execution  dies  pending  a  trial  of  the  right  of  property, 
the  proceeding  may  be  revived  in  the  name  of  his  personal  representa- 
tive.-" 

If  the  claimant  dies  pending  the  claim,  his  representative  may  be  made 


12.  As  to  oath  of  jury  generally, 
see  the  title  "Juries  and  Jurors." 

13.  Fla. — Vohisia  County  Bank  V. 
Bigelow,  45  Fla.  638,  33  So.  704;  Baars 
i:  Crearv,  23  Fla.  311,  2  So.  662; 
Moody  V.  R.  Hoe  &  Co.,  22  Fla.  309; 
Price  V.  Sanchez,  8  Fla.  136.  Neb. 
Rev.  St.,  1913,  §8063.  Ohio.— Jones  v. 
Carr  &  Co.,  16  Ohio  St.  420. 

As  to  scope  of  inquiry,  see  infra,  II, 
B,  6,  d,    (Xil),    (C),    (4). 

14.  Moodv  V.  R.  Hoe  &  Co.,  22  Fla. 
309. 

15.  See  generally  the  title  "Part- 
ies." 

Amendment  as  to  parties,  see  supra, 
II,  B,  6,  d.   (VII),   (E). 

[a]  Objections  for  failure  to  join 
interested  parties  as  claimants  must 
be  made  in  trial  court.  Hawkins  V. 
May,   12   Ala.   673. 

16.  Fla.— Moody  v.  R.  Hoe  &  Co.,  22 
Fla.  314.  Ga.— Keith  v.  Hughev,  138 
Ga.  769,  76  S.  E.  91;  Central  Bank  r. 
Georgia  Groc.  Co.,  120  Ga.  883,  48  S. 
E.  325;  Cabot  v.  Armstrong,  100  Ga. 
438,  28  S.  E.  123;  Woodruff  v.  Wilkin- 
son, 73  Ga.  115;  Bosworth  v.  Clark,  62 
Ga.  286;  Anderson  v.  Wilson,  45  Ga. 
25.  Tex. — Anderson  r.  Anderson,  23 
Tex.  639. 

[a]  The  execution  plaintiff  cannot 
join  the  judgment  debtor  with  tlio 
claimant  in  a  proceeding  to  try  the 
right  of  property,  as  such  joinder 
■would  change  tlio  character  of  the  suit, 
and  tlie  .nttitude  which  the  claimant  is 
entitled  to  occupy.  Anderson  v.  An- 
derson, 23  Tex.  639. 

17.  Ga.— Beloach  r.  :Mvrick,  6  Ga. 
■no.     lU.— Hibbard  r.   Thrasher,  65  HI. 


479.  La. — Staples  r.  Bouligny,  10  Rob. 
424.  Ohio. — Jones  v.  Carr  &  Co.,  16 
Ohio  St.  420. 

18.  Kibble  v.  Butler,  14  Smed.  &  M. 
(Miss.)    207. 

19.  Hodde  v.  Susan,  58  Tex.  389; 
]\Iuenster  v.  Tremont  Nat.  Bank  (Tex. 
Civ.  App.),  40  S.   W.   277. 

[a]  Therefore  a  judge  related  to  the 
surety  in  a  claim  bond,  is  disqualified 
from  trying  an  action  to  try  the  right 
of  property.  Hodde  v.  Susan,  58  Tex. 
389. 

20.  Gayle  v.  Bancroft's  Admr.,  22 
Ala.  316;  Neal  v.  Heard,  125  Ga.  441, 
54  S.  E.  99;  Ray  v.  Anderson,  114  Ga. 
975,  980,  41  S.  E.  60;  Fulghum  v.  Con- 
nor, 99  Ga.  237,  25  S.  E.  406;  Rogers  v. 
Truett,  73  Ga.  386.  See  generally  the 
titles    "Revivor;"    "Survival." 

[a]  Where  the  levy  is  made  after 
the  death  of  the  execution  plaintiff, 
the  representative  of  the  deceased 
should  be  made  a  party  to  the  claim 
case.  This  might  be  accomplished 
merely  by  a  tender  of  an  issue  by  the 
representative  and  a  proper  response  by 
the  claimant.  Rav  v.  Anderson,  114  Ga. 
975,   980,   41   S.   JE.   60. 

[b]  An  heir  at  law  who  is  without 
authority  to  represent  the  estate  of  a 
deceased  plaintiff  cannot  be  made  a 
party  to  the  claim  case.  Xeal  r.  Heard, 
125  Ga.  441,  54  S.  E.  99. 

fc]  Death  of  the  execution  plain- 
tiff' after  the  verdict  finding  the  prop- 
erty subject  to  the  writ,  but  before 
rendition  of  the  decree,  does  not  en- 
title the  claimant  to  have  the  verdict 
set  aside.  Rountree  r.  Lathrop  &  Co., 
69   Ga.  539. 
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a  party^^  and  if  there  be  no  representative  judgment  is  entered  against 
the  sureties  on  his  bond.-- 

(c.)  Efcr-t  of  Sole  hy  CMmani. —  The  sale  of  the  property  by  the 
claimant  during  the  pendency  of  the  proceedings  does  not  defeat  his 
right  to  continue  them.'-^^ 

(4.)  Scope  of  Inquiry. —  (a.)  Title  to  Property. —  The  SCOpe  of  the  in- 
quiry depends  of  course,  upon  the  issues  which  have  been  made  up,-* 
and  the  statutes  reguhiting  the  matter.^^  Generally  the  true  issue 
made  between  the  claimant  and  the  execution  plaintiff  is  whether  or 
not  the  property  levied  upon  is  liable  to  the  satisfaction  of  the  judg- 
ment against  the  execution  defendant,-*^  thus  thereby  trying  the  respect- 
ive merits  of  the  claimant's  and  execution  defendant's  title.^^     Gen- 


21.  Ga.    Code,   1911,    §6272. 

22.  Miss.  Code,  1906,  §4996. 

fa]  A  nunc  pro  tunc  judgment  rend- 
ered against  a  deceased  claimant,  is 
not  void  but  merely  voidable,  and  con- 
sequently binding  upon  his  sureties  un- 
til set  aside  in  a  direct  proceeding 
Eamsey  v.  Zapp  (Tex.  Civ.  App'.),  57 
S.  W. '82.  And  see  Muenster  v.  Tre- 
mont  Nat.  Bank  (Tex.  Civ.  App.),  46 
S.    W.    277. 

23.  Thomas  &  Co.  v.  Parker,  69  Ga. 
283,  he  may  continue  the  proceedings 
to  protect  his  purchaser.  Compare  su- 
pra, II,  B,  6,  d,   (IX),   (A). 

24.  As  to  the  making  and  joinder 
of  issues  see  supra,  II,  B,  6,  d,  (XII), 
(B). 

25.  See  generally  the  statutes. 

[a]  In  Illinois  the  issue  is  whether 
the  right  of  property  is  in  the  claim- 
ant. Marshall  v.  Cunningham,  1.3  111. 
20;   Cassell   f.  Williams,  12  111.  387. 

[b]  In  Mississippi,  whether  or  not 
the  claimant  has  title  or  a  paramount 
lien  whicli  entitles  him  to  hold  the 
propertv  is  not  a  proper  issue.  Trice 
V.  Walker,  71   Miss.  968,  15  So.  787. 

26.  Ala. — Millitello  v.  Koden  Groc. 
Co..  190  Ala.  675,  67  So.  420;  Brad- 
ford &  Sons  V.  Basset,  151  Ala.  520, 
44  So.  59;  Johnson  v.  Citizens'  Bank, 
145  Ala.  654,  39  So.  577;  Eamey  ;;. 
W.  O.  Peeples  Groc.  Co.,  108  Ala.  476, 
18  So.  805;  Crosby  v.  Hutchinson,  58 
Ala.  5;  Langdon  &  Co.  v.  Brumby,  7 
Ala.  53.  Fla.— Baars  v.  Creary,  23  Fla. 
311,  2  So.  662;  Moody  v.  Hoe,  22  Fla. 
?,()9;  Price  v.  Sanchez,  8  Fla.  136.  Ga. 
Thomason  v.  Thompson,  129  Ga.  440, 
59  S.  E.  236,  26  L.  E.  A.  (N.  S.)  536; 
Widincamp  v.  .James,  129  Ga.  279,  58 
S.  E.  836;  McLendon  v.  Shumate,  128 
Ga.  526,  57   S.   E.   886;   Hollinshead  v. 
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Woodard,  128  Ga.  7,  57  S.  E.  79;  Stin- 
son  r.  Hirseh,  125  Ga.  149,  53  S.  E. 
1011;  Ansley  v.  O 'Byrne,  120  Ga.  618, 
48  S.  E.  228;  Eay  i;.  Atlanta  Bank  Co., 
no  Ga.  305,  35  S.  E.  117;  Deloach  & 
Wilcoxson  V.  Myriek,  6  Ga.  410.  111. 
Marshall  v.  Cunningham,  13  111.  20. 
Miss.— Trice  v.  Walker,  71  Miss.  968, 
15  So.  787;  Phillips  v.  Cooper,  50  Miss. 
722;  Shattuck  v.  Miller,  50  Miss.  386; 
Sears  v.  Gunter,  39  Miss.  338;  Atwood 
V.  Meredith,  37  Miss.  635;  Thomas  r. 
Estes,  2  Smed.  &  M.  439.  Wash. 
Chapin  v.  Bokee,  4  Wash.  1,  29  Pac. 
936. 

[a]  Estoppel  May  Be  Shown  Under 
Such  Issue. — Millitello  v.  Eoden  Groc. 
Co.,  190  Ala.  675,  67  So.  420;  Wright 
V.  McCord,  113  Ga.  881,  39  S.  E.  881. 
But  see  Scarbrough  v.  Alcorn,  74  Tex. 
358,    12    S.   W.    72. 

[b]  The  fact  that  the  execution  de- 
fendant had  other  property  which 
should  have  been  first  levied  on,  can- 
not bo  put  in  issue  by  the  claimant. 
Mosely  v.  Gainer,  10  Tex.  578. 

fc]  No  question  can  be  raised  as  to 
the  liability  of  the  claimant  to  pay  the 
debt  on  which  the  execution  was 
founded.  Southern  Min.  Co.  V.  Brown, 
107  Ga.  264,  33  S.  E.  73. 

27.  Bradford  &  Sons  v.  Basset,  151 
Ala.  520,  44  So.  59;  .Johnson  v.  Citi- 
zens' Bank  (Ala.),  39  So.  577;  Petree 
V.  Wilson,  104  Ala.  157,  16  So.  143; 
Crosbv  V.  Hutchinson,  53  Ala.  5;  Hol- 
linshead V.  Woodard,  128  Ga.  7,  57  S. 
E.   79. 

fa]  feigned  Issue. — "Nothing  is,  in 
truth,  put  in  issue  by  the  record,  in  a 
claim  case,  but  the  liybility  of  the 
propert.y  to  the  plaintiff's  judgment. 
The  title  of  the  claimant  is  tried,  but 
no  issue  is  made  on  the  record  about 
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erally  a  title  paramount  to  that  of  (execution  clefcndant  held  by  a  third 
person,  a  stranger  to  the  trial  of  the  rif,dit  of  title,  and  with  wiiom 
claimant  has  no  privity,  cannot  be  shown  by  the  claimant  to  defeat  the 
plaintiff's  execution.-^ 

(b.)  Irregularity  and  Invalidity  of  Writ  or  Judgment.  — As  the  defendant 
in  execution,  in  a  direct  proceeding  for  that  purpose,  is  the  only  per- 
son who  can  raise  the  question  of  the  regularity  of  a  writ,'''^  and  as 
the  claim  statutes  were  not  intended  to  give  a  remedy  against  irre- 
gular executions,  the  rule  is  that  the  claimant  cannot,  in  the  collateral 
proceeding  of  a  trial  of  the  right  of  property,  force  an  issue  as  to  the 
regularity  of  the  writ,^^"  or  of  the  judgment  upon  which  the  writ  is- 
sued,"^ or  that  the  initial  process  was  served  by  one  without  authority 


that.  It  is  a  feigned  issue — feigned 
albeit  it  involves  title  to  lands.  That 
the  sole  legal  issue  is  the  liability  of 
the  property  to  the  judgment  is  proven 
by  the  verdict."  HoUinshead  r.  Wood- 
ard,  12S  Ga.  7,  57  S.  E.  79,  quoting 
from   Colquitt   r.  Thomas,  8  Ga.   265. 

[b]  The  "right  of  property"  or  is- 
sue to  be  tried  under  the  claim  statute 
is  an  issue  of  superiority  as  between 
the  right  of  the  plaintiff  in  execution 
to  subject  the  chattel  to  the  satisfac- 
tion of  his  wnt,  and  the  claimant's 
title,  as  against  such  right,  or,  in  other 
v.ords,  an  issue  of  the  liability  of  the 
property  to  the  plaintiff's  execution  as 
{-gainst  the  claimant's  title,  if  he  has 
any.  It  is  not  a  mere  question  as  to 
■whom  the  legal  title  and  possession  of 
the  chattel  were  in  at  the  time  of  the 
low  of  the  execution.  Baars  v.  Creary, 
23  "Fla.  311,  2  So.  662. 

[c]  "Where  the  claimant's  right 
depends  alone  upon  an  interest  as  joint 
owner  or  partner  in  the  property,  the 
judgment  of  the  court  will  not  under- 
take to  regulate  the  equities  of  tho 
other  joint  owners  or  partners,  *but 
will  determine  only  the  plain  issue  of 
whether  or  not  the  property  is  subject 
to  the  execution  and  levy,  and  if  the 
claimant  fails  to  show  that  it  is  not 
thus  subject,  the  judgment  will  be 
against  hira  and  the  sureties  upon  his 
claim  boud  as  directed  by  the  statute." 
Schlev  r.  Hale,  1  White  &  W.  Civ.  Cas. 
(Tex.)    §§9r50,  932. 

23.  Eldridge  f.  Grjce,  132  Ala.  667, 
32  So.  6S3;  Jones  r.  Franklin,  81  Ala. 
161,  1  So.  199;  Cotten  r.  Thompson,  21 
Ala.  574;  Poster  r.  Smith,  16  Ala.  192; 
Frow  &'  Ferguson  v.  Downman,  11  Ala. 
8S0;  Branch  Bank  r.  Barker,  5  Ala. 
731;  Bowland  r.  Gregg  &  Son,  122  Ga. 
819,  50  S,  E,  949;  Burt  v.  Rubley,  113 


Ga.  11-14,  39  S.  E.  409;  Parker  r.  Mat- 
thews, 106  Ga.  49,  31  S.  E.  784;  Stirksi 
r.  .Johnson,  99  Ga.  298,  25  S.  E.  648; 
Pierce  v.  De  Graffenried,  43  Ga.  392; 
Black  V.  Lewis,  30  Ga.  958;  Beers  f. 
Dawson,  8   Ga.  556. 

29.  See  infra,  IV,  A,  2,  c. 

30.  Ala. — Millitelio  r.  Roden  Groc. 
Co.,  190  Ala.  675,  67  So.  420;  Johnson 
r.  Whitfield,  124  Ala.  508,  27  So.  406, 
82  Am.  St.  Rep.  196;  Christian  &  Craft 
Groc.  Co.  V.  Michael,  121  Ala.  84,  25 
So.  571,  77  Am.  St.  Rep.  30;  Sandlin  v. 
Anderson,  Green  &  Co.,  76  Ala.  403; 
Crosbv  f.  Hutchinson,  53  Ala.  5;  Brown, 
Toler"  k  Phillips  v.  Hurt  &  Bros.,  31 
Ala.  146;  Stone  r.  Stone,  1  Ala.  5S2; 
Perkins  v.  Mavfield,  5  Port.  182.  Fla. 
Baars  v.  Crearv,  23  Fla.  311,  2  So.  662; 
Price  V.  Sanchez,  8  Fla.  136.  Ill 
Thompson  r.  Wilhite,  81  111.  356.  IVUss. 
Atwood  r.  INleredith,  37  Miss.  635.  Nob. 
Miller  r.  Willis,  15  Neb.  13,  16  N.  W. 
840.  Tex. — The  INIeader  Co.  V.  Aring- 
dale,  58  Tex.  447;  Hodde  v.  Susan,  -58 
Tex.  389;  Portis  v.  Parker,  22  Tex. 
699;  Earle  r.  Thomas,  14  Tex.  5S3; 
Bennett  v.  Gamble,  1  Tex.  124;  Court- 
II ev  Shoe  Co.  v.  Pollev  (Tex.  Civ.  App.), 
95"  S.   W.   7. 

31.  iNlillitello  r.  Roden  Groc.  Co.,  190 
Ala.  675,  67  So.  420;  Dent  r.  Smith,  15 
Ala.  286;  Tavlor  r.  Branch  Bank,  14 
Ala.  633;  Huff  r.  Cox,  2  Ala.  310; 
Stone  r.  Stone,  1  Ala.  582;  Hooper  v. 
Pair,  3  Port.  (Ala.)  401,  29  Am.  Dec. 
£58;  Baars  r.  Crearv,  23  Fla.  311,  2 
So.   662;   Price   r.  Sanchez,   8   Fla.   136. 

[a]  "Tu  the  case  of  a  fi.  fa.  a  de- 
fendant who  has  had  his  day  in  court 
cannot  go  behind  the  judgment  for  the 
purpose  of  showing  that  it  ought  never 
to  have  been  rendered,  nor  will  a  claim- 
ant be  allowed  any  such  right."  Horna 
V.  Powell,  88  Ga.  637,  15  S.  E.  688. 
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to  make  service."  But  if  the  execution,''^  or  the  judgment  upon  which 
it  is  basecp-*  is  void  for  any  cause  apparent  upon  the  face  of  the  record 
or  has  been  set  aside  for  irregularitVj^*-''  or  if  originally  valid,  and  it 
has  been  paid  off  or  otherwise  discharged,^*'  he  may  avail  himself  of 
that  fact  to  defeat  the  plaintiff  on  the  trial  of  the  right  of  property. 
And  it  is  sometimes  permitted,  on  the  trial  of  a  claim  case,  for  the 


[b]  Judgment  Fraudulently  Ob- 
tained.— That  judgment  upon  which  the 
writ  was  issued  was  obtained  by  fraud 
cannot  be  shown  in  claim  suit.  Milli- 
tello  V.  Eoden  Groc.  Co.,  190  Ala.  675, 
67  So.  420. 

32.  Toung  r.  Germania  Sav.  Bank, 
134  Ga.  602,  68  S.  E.  321. 

33.  Ala.— Millitello  v.  Eoden  Groc. 
Co.,  190  Ala.  675,  67  So.  420;  Bradford 
&  Sons  V.  Maris,  151  Ala.  669,  44  So.  60; 
Bradford  &  Sons  r.  Bassett,  151  Ala. 
520,  44  So.  59;  Sandlin  v.  Anderson, 
Green  &  Co.,  76  Ala.  403;  Brown,  Toler 
&  Phillips  V.  Hurt  &  Bro.,  31  Ala.  146. 
Ga.— Smith  v.  Lockett,  73  Ga.  104; 
Bradford  v.  Water  Lot  Co.,  58  Ga.  280; 
Robinson  r.  Sehly,  6  Ga.  515;  Slaughter 
V.  Manning,  11  Ga.  App.  650,  75  S.  E. 
1059.  Tex. — The  Header  Co.  v.  Aring- 
dale,  58  Tex.  447;  Webb  v.  Mallard,  27 
Tex.  80;  Portis  v.  Parker,  22  Tex.  699; 
Clegg  V.  Varnell,  18  Tex.  294;  Earle  v. 
Thomas,  14  Tex.  583;  Bennett  v.  Gam- 
ble, 1  Tex.  124. 

[a]  See  Bick  v.  Carter,  123  Mo. 
App.' 311,  100  S.  W,  531,  wherein,  upon 
the  motion  of  a  claimant  to  quash  an 
execution,  the  court  did  so,  upon  it  ap- 
pearing that  the  execution  defendant 
w^as  dead  at  the  time  of  the  issuance  of 
the  writ,  the  court,  however,  said, 
"Whether  or  not  Mrs.  Vaughn  [the 
claimant]  had  a  right  to  interfere  by 
motion,  it  is  certain  the  court  had  con- 
trol of  its  own  process,  and  it  ought 
not  to  be  put  in  the  wrong  for  quash- 
ing a  void  execution  "  Contra,  Thomp- 
son V.  Wilhite,  81  111.  356;  Merricks  v. 
Davis,  65  111.  319;  Harrison  v.  Single- 
ton, 3  III.  21. 

fbl  The  claimant  (1)  may  attack  an 
execution  or  the  judgment  upon  which 
it  issues  for  any  reason  which  the  de- 
fendant in  execution  could  urge  against 
it  at  the  tim.e  of  the  trial  of  the  claim 
case.  Hollinshead  v.  Woodard,  128 
Ga.  7,  57  S.  E.  79;  Ansley  CO.  f. 
O 'Byrne,  120  Ga.  618,  48  S.  E.  228; 
Osborne  v.  Rice,  107  Ga.  281,  33  S.  E. 


54;  New  England  Mortgage  Sec.  Co.  v. 
Watson,  99  Ga.  733,  27  S.  E.  160;  Suy- 
dam  V.  Palmer,  63  Ga.  546;  Home  v. 
Powell,  88  Ga.  637,  15  S.  E.  688;  Brad- 
ford V.  Water  Lot  Co.,  58  Ga.  280.  (2) 
But  he  cannot  move  to  quash  the  judg- 
ment or  execution,  his  remedy  being  by 
motion  to  dismiss  the  levy.  Morrison 
v.  Anderson,  111  Ga.  847,  36  S.  E.  462. 
See  supra,  II,  B,  6,  a. 

[c]  "A  judgment  whicli  is  void  as 
to  third  persons,  for  the  want  of  jur- 
isdiction, is  not  such  a  judgment  as 
can  prevail;"  and  this  appearing  from 
the  record  itself,  the  levy  is  properly 
dismissed.  Suydam  v.  Palmer,  63  Ga. 
546. 

[d]  It  is  too  late  to  raise  the  ob- 
jection that  the  execution  is  void,  for 
the  first  time  in  the  appellate  court. 
Latham    v.    Selkirk,    11    Tex.    314. 

34.  Hollinshead  f.  Woodard,  128  Ga. 
7,  57  S.  E.  79;  New  England  Mtg.  Sec. 
Co.  V.  Watson,  99  Ga.  733,  27  S.  E.  160; 
Henderson  v.  Hill,  64  Ga.  292;  Phil- 
lips V.  Hyde,  45  Ga.  220;  Latham  v. 
Selkirk,  11  Tex.  314. 

[a]  Not  a  Collateral  Attack  Upon 
Judgment. — Krutina  r.  Culpepper,  75 
Ga.  602. 

fb]  Death  of  Sole  Plaintiff  Before 
Judgment  in  Main  Suit. — Claimant  may 
sliow  that  the  judgment  upon  which 
the  execution  was  based  was  void  by 
reason  of  the  death  of  the  sole  plain- 
tiff before  the  trial  and  judgment  of 
the  case.  Irwin  v.  Shuford,  144  Ga.  532, 
87   S.  E.  674. 

35.  Brown  v.  Hurt  &  Bro.,  31  Ala. 
146. 

36.  Hollinshead  v.  Woodard,  128  Ga. 
7.  57  S.  E.  79;  Ansley  v.  O 'Byrne,  120 
Ga.  618,  48  S.  E.  228;  Parker  &  Co.  v. 
Mathews,  106  Ga.  49,  31  S.  E.  784; 
Home  V.  Powell,  88  Ga.  637,  15  S.  E. 
688;  Winship  v.  Phillips,  54  Ga.  237; 
Anderson  v.  Wilson,  45  Ga.  25;  Robin- 
son v.  Sehly,  6<"Oa.  515. 

[a]  Payment  of  Judgment.  —  A 
claimant,  who   fails,   when   the   burden 
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claimant  to  interpose  a  motion  to  dismiss  the  levy  where  the  execution 
or  judgment  appears  from  the  record  to  be  a  nullity." 

(5.)  Eight  To  Open  and  Close. —  In  claim  casos,  the  ereneral  rule  is  fol- 
lo^^'ed  that  the  party  upon  whom  the  burden  of  proof  rests  has  the 
right  to  open  and  close,^^  whether  he  be  the  execution  plaintiff,^^  or 
the  claimant.*'' 

(6.)  Burden  of  Proof.  —  In  some  jurisdictions,  the  execution  plain- 
tiff has  the  burden  of  proof  in  all  cases  where  the  property  levied  on 
is,  after  the  judgment,  not  in  the  possession  of  the  defendant  in  exe- 
cution;*' in  other  jurisdictions  he  has  the  burden  only  when  the  prop- 
erty was  in  the  possession  of  the  claimant  at  the  time  of  the  levy,*^ 
and  by  statute  in  some  jurisdictions,  the  burden  of  proof  is  always  on 
the  execution  plaintiff  to  show  that  the  property  levied  on  was  subject 
to  his  execution.*^    Under  some  statutes  the  claimant  has  the  burden 


of  proof  is  cast  upon  him,  to  show 
any  title  or  interest  in  himself  to  the 
property,  cannot  meet  the  issue  by 
showing  that  the  lien  of  the  judgment 
has  been  canceled  by  payment.  Parker 
V.  Matthews,  106  Ga.  49,  31  S.  E.  784. 
Contra,  Dent  v.  Smith,  15  Ala.  286; 
Stone  r.  Stone,  1  Ala.  582. 

37.  Osborne  v.  Eice,  107  Ga.  281,  33 
S.  E.  54;  Moody  V.  Millen,  103  Ga. 
452,  30  S.  E.  258, 

[a]  The  claimant,  at  his  option, 
may  instead  of  moving  to  dismiss  the 
levy,  urge  his  objection  to  the  intro- 
duction in  evidence  of  the  record  of 
Buch  proceedings,  or  move  to  exclude 
the  plaintiff's  execution,  if  offered  by 
itself,  whenever  it  appears  that  the 
same  is  for  any  reason  void,  thus  rend- 
ering it  impossible  for  him  to  make  out 
Lis  case.  Osborne  v.  Rice,  107  Ga.  281, 
33  S.  E.  54;  Bosworth  V.  Clark,  62  Ga, 
286. 

[b]  Property  Seized  Described  in 
Bond. — -'When  the  claimant  has  given 
a  forthcoming  bond  for  the  property 
actually  seized  by  the  officer  executing 
the  fi.  fa.,  it  is  not  error  for  the  judge 
to  refuse  to  dismiss  the  levy  on  the 
ground  that  the  entry  thereof  on  the 
fi.  fa.  does  not  sufficiently  describe  the 
property."  Hilton  &  Dodge  Lumber 
Co.  r.  Clements,  108  Ga.  791,  33  S.  E. 
951. 

38.  Lamkin  v.  Clary,  103  Ga.  631, 
30  S.  E.  596;  Powell  v.  "Westmoreland, 
60  Ga.  572;  Belt  v.  Raguet,  27  Tex. 
471;  Latham  v.  Selkirk,  11  Tex.  314. 
See  generally  the  title  "Opening  and 
Closing. ' ' 

39.  New  V.  Driver,  89  Ga.  434,  15 
S.  E.  535. 


40.  Lamkin  v.  Clarv,  103  Ga.  631, 
30  S.  E.  596;  Belt  r.  Raguet,  27  Tex. 
471;   Latham  v.  Selkirk,  11  Tex.  314. 

[a]  If  the  defendant  in  execution 
was  in  possession  (1),  the  burden  is 
cast  upon  the  claimant  and  he  would 
then  be  entitled  to  the  opening  and 
conclusion.  Lamkin  v.  Clarv,  103  Ga, 
631,  30  S.  E.  596;  Powell  (-.Westmore- 
land, 60  Ga.  572;  Wisenbaker  &  Co.  v. 
West  Yellow  Pine  Co.,  16  Ga.  App.  699, 
86  S.  E.  46.  (2)  But  if  the  court  di- 
rects the  plaintiff  to  assume  the  affirm- 
ative, he  is  entitled  to  open  and  con- 
clude. James  v.  Kiser  &  Co.,  65  Ga. 
515. 

As  to  duty  of  sheriff  to  endorse  upon 
writ  in  whose  possession  the  property 
was  found,  see  supra,  II,  B,  4,  i,  (IVj, 
(D),   (4),   (d). 

[b]  If  the  claimant  introduces  no 
evidence  he  is  entitled  to  coiudude.  Ga. 
Code,  1910,  §6271;  New  v.  Driver,  89 
Ga.  434,  15  S.  E.  535. 

41.  Whitley  r.  Poster,  132  Ga.  32, 
63  S.  E.  698;  Rountree  &  Co.  v.  Gaul- 
den,  123  Ga.  449,  51  S.  E.  346;  South- 
ern i\Iin.  Co.  r.  Brown,  107  Ga.  264,  33 
S.  E.  73;  Walker  r.  Hughes,  90  Ga.  52, 
15  S,  E.  912;  Smith  v.  Rothschild  & 
Co.,  13  Ga.  App.  293,  79  S.  E,  SS;  But- 
ler i.  Lee,  51  Miss.  476. 

42.  Panhandle  Nat.  Bank  r.  Foster, 
74  Tex.  514,  12  S.  W.  223;  Hamburg  r. 
Wood,  66  Tex.  168,  18  S.  AV.  623;  King 
r.  Sapp,  66  Tex.  519,  2  S.  W.  573;  Mil- 
ler r.  Sturm,  36  Tex.  291;  Marrett  r. 
Ilerrington  (Tex.  Civ.  App.),  145  S.  W. 
254;  Producers'  Marble  Co.  r.  Bergen 
(Tex.   Civ.   App.),  31   S.  W.  89. 

43.  Eeyuolds    v.    Carter,    109    Miss. 
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of  proof  where  the  property  is  found  in  the  possession  of  the  exepu- 
tion  defendant,"  or  when  the  property  is  taken  from  the  possession 
of  any  other  person  than  himself.^^  Where  the  execution  defendant  wag 
in  possession  of  the  property  or  had  title  after  the  date  of  the  judg- 
ment, such  faet  is  sufficient  to  establish  a  prima  facie  case  for  the  exe- 
cution plaintifiP,  and  shift  the  onus  of  proof  to  the  claimant*"  In 
some  jurisdictions,  the  court  determines  who  shall  he  the  plaintiff  in  the 
issue.'*'' 

(7.)  Province  of  Judge  or  Jury.  —  If  the  evidence  introduced  in  a  claim 
case  is  conflicting,  it  is  for  the  jury  to  determine  the  fact  of  ownership 
at  the  time  of  seizure  in  the  goods  claimed,*^  and  whether  the  defend- 


314,   68    So.   467;    Trice   v.   Walker,   71 
Miss.  968,  15  So.  787. 

44.  Jones  r.  Newberry,  16  Ga.  App. 
424,  85  S.  E.  617. 

[a]  Execution  Defendant  in  Posses- 
sion as  Agent  for  Claimant. — Where  the 
execution  defemlant  professes  to  be  in 
possession  of  property  levied  upon  as 
the  agent  of  the  claimant,  the  prin- 
ciple that  possession  is  prima  facie  evi- 
dence of  title  still  upholds,  and  the  bur- 
den of  proof  is  upon  the  claimant  to 
show  ownership  in  himself.  Dean  t\ 
American  Harrow  Co.,  112  Ga.  155,  37 
S.  E.  176;  Eiehardson  v.  Subers,  82  Ga. 
427,  9  S.  E.  172;  King  v.  Sapp,  66  Tex. 
519,   2   S.   W.   573. 

[b]  Husband  and  Wife  in  Posses- 
sion.— The  wife,  who  is  the  claimant, 
has  the  burden  of  proof,  where  the 
property  is  found  in  possession  of  her- 
self and  husband,  the  execution  defend- 
ant. McDufifie  V.  Greenway,  24  Tex. 
625. 

45.  Panhandle  Nat.  Bank  v.  Foster, 
74  Tex.  514,  12  S.  W.  223;  Miller  r. 
Sturm,  36  Tex.  291;  Love  v.  Hudson,  24 
Tex.  Civ.  App.  377,  59  S.  W.  1127; 
Pinkard  v..  Willis,  24  Tex.  Civ.  App. 
69,  57  S.  W.  891;  Cullers  V.  Gray  (Tex. 
Civ.  App.),  57  S.  W.  305. 

46.  Ala. — Strickland  &  Co.  v.  Le- 
sesne,  160  Ala.  213,  49  So.  233;  Ben- 
nett f.  McKee,  144  Ala.  601,  38  So. 
129;  Eldridge  v.  Grice,  132  Ala.  667, 
32  So.  683;  Christian  &  Craft  Groc.  Co. 
V.  Michael,  121  Ala.  84,  25  So.  571,  77 
A.m.  St.  Rep.  30;  Vaught  v.  Oehmig,  95 
Ala.  306,  11  So.  416;  Apfel  v.  Crane, 
83  Ala.  312,  3  So.  863;  .Jones  v.  Frank- 
lin, 81  Ala.  161,  1  So.  199;  .Jackson  v. 
Bain,  74  Ala.  328.  Ga.— Allen  v.  Clare, 
136  Ga.  550,  71  S.  E.  896;  Thompson  v. 
American  Mortgage  Co.,  107  Ga.  832,  33 
S.  E.  689;  Clements  v.  Stubbs,  106  Ga. 
448,  32  S.  E.  584;  Lamkin  v.  Clary,  103 
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Ga.  631,  30  S.  E.  596;  Tillman  v.  Fon- 
taine, 98  Ga.  672,  27  S.  E.  149;  Craw- 
ford 17.  Kimbrough,  76  Ga.  299;  Will- 
iams &  Co.  r.  Hart,  65  Ga.  201;  K;nowleg 
V.  Jourdan,  61  Ga.  300.  Ky.— Borches 
V.  Bellis,  110  Ky.  620,  62  S.  W.  486. 
Miss. — Atwood  V.  Meredith,  37  Miss, 
635;  Thornhill  v.  Gilmer,  4  Smed.  &  M. 
153. 

[a]  Until  the  execution  plaintiff  oft 
fers  proof  of  prior  possession  or  other 
evidence  of  ownership  in  the  execution 
defendant,  the  claimant  need  offer  no 
evidence  of  his  title,  but  may  rest  on 
plaintiff's  failure  to  sustain  his  as- 
serted right.  Jackson  v.  Bain,  74  Ala. 
328. 

[b]  Proof  of  possession  in  a  tenant 
of  the  execution  defendant  since  the 
judgment  casts  the  burden  upon  claim- 
ant to  show  a  better  title.  Brown  v. 
Houser,  61  Ga.  629;  Kiser  v.  Miller, 
58  Ga.  509. 

fc]  Possession  or  Title  Before 
Judgment. — Proof  of  possession  or  title 
in  execution  defendant  before  the  ren- 
dition of  the  judgment  is  not  sufficient 
to  shift  the  burden  of  proof  onto 
claimant.  Dean  v%  American  Harrow 
Co..  112  Ga.  155,  37  S.  E.  176. 

47.  Norton  v.  McNutt,  55  Ark.  59, 
17  S.  W.  302;  Borches  v.  Bellis,  110  Ky. 
620,  62  S.  W.  486. 

("al  When  Court  May  Direct  Party 
To  Assume  the  Burden.— Court  should 
direct  which  party  shall  assume  the  bur- 
den of  proof  and  the  affirmative  where 
it  is  difficult  to  determine  from  whom 
the  property  was  taken  under  the  writ. 
Miller  v.  Sturm,  36  Tex.  291. 

48.  Ala. — Pruet  i).  Gunn,  158  Ala. 
123,  4S  So.  492;  Cole  v.  Propst  Bros., 
119  Ala.  99,  24  So.  884.  Mich.— Frecd- 
man  r.  Campfield,  92  Mich.  118,  52  N. 
W.  630.  Minn. — Rollofson  v.  Nash,  75 
Minn.  237,   77   N.   W.  954.     Tex.— Cul- 
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ant  in  cxoeiition  ha.s  a  lcvin])lo  interest  in  them.'"  It  is  for  tlie  jury 
to  say  wlietlicr  the  elaiinant  lias  overcome  the  prima  facie  ease  made 
out  by  the  fieri  facias  plaintiff,^"  and  whether  or  not  the  claim  was 
interposed  for  the  purpose  of  delay,'^ 

(8.)'  Instritctions.^^si.)  In  General.  —  The  general  rules  as  to  instruc- 
tions are  applicable  in  claim  cases.'- 

(b.)  rercmptory.r^^- — The  court  may  properly  direct  a  verdict  for  the 
execution  plaintiif^'  or  claimant,"^  where  the  evidence  demands  a  finding 
in  favor  of  either  one. 


lors  V.  Gray  (Tex.  Civ.  App.),  57  S.  W. 
305. 

[a]  Wliere  the  issue  is  the  bona 
f.des  of  a  transfer  of  property  by  the 
defendant  in  exerution  to  the  claim- 
ent,  ami  there  are  circumstances  which, 
if  not  satisfactorily  explained,  may  be 
regarded  as  badges  of  fraud,  it  is  for 
the  jury,  and  not  the  judge,  to  pass 
U])on  such  issues.  Kelley  Bros.  v.  Stov- 
all,  138  Ga.  186,  75  S.  E.  6. 

[b]  Where  the  evidence  as  to  pos- 
session is  ambiguous,  it  is  for  the  Jury 
to  determine  what  was  the  fact  as  to 
such  possession.  Martin  r.  Cowan,  134 
Ga.  477.  68  S.  E.  69;  Perrvman  r.  Mor- 
gan, 103  Ga.  555,  29  S.  E.  708;  Wis- 
enbaker  &  Co.  v.  West  Yellow  Pine  Co., 
16  Ga.  App.  699,  86  S.  E.  46;  First  Nat. 
Bank  r.  Howard  (Tex.  Civ.  App.),  174 
S.  W.  719. 

49.  Gibson  V.  Wilson,  130  Ga.  243, 
60  S.  E.  565. 

50.  Donaldson  r.  Everett,  122  Ga. 
318,  50  S.  E.  94;  Wisenbakcr  &  Co.  f. 
West  Yellow  Pine  Co.,  16  Ga.  App.  699, 
86  S.  E.  46. 

51.  Harvey  v.  Head,  68  Ga.  247; 
Williams  r.  Cumberland  Fertilizer  Co. 
(Ga.  App.),  89  S.  E.  1091. 

52.  See  Crosby  r.  Hutchinson,  53 
Ala.  5;  Rice  r.  Warren,  91  Ga.  759,  17 
S.  E.  1032,  and  generally  the  title  "In- 
structions." 

I  a]  Thus,  (1)  the  instructions  must 
not  invade  the  province  of  the  jury 
(Primrose  r.  Browning,  56  Ga.  369; 
Craig  r.  Peake,  22  HI.  185);  (2)  nor 
mislead  the  jurv  (Xiohols  r.  Whelchcl, 
70  Ga.  719).  (3)  They  must  be  a  cor- 
rect statement  of  the  law  applicable  to 
the  case  (Tait  v.  Murphy,  80  Ala.  440, 
2  ?o.  317),  (4)  and  be  confined  to  is- 
sues raised  by  the  pleadings  (Martin 
V.  Fox,  40  Mo'.  App.  664),  (5)  but  must 
submit  all  the  issues.  Webb  r.  Mal- 
lard, 27  Tex.  SO. 

[b]     Where  only  a  part  of  the  prop- 


erty levied  upon  is  subject  to  the  writ, 
it  is  erroneous  for  the  court  to  instruct 
the  jury  to  find  the  whole  property  sub- 
ject. Vining  r.  Officers  of  Court,  82 
Ga.  222,  8  S.  E.  185. 

\o]  If  an  issue  has  been  raised  as 
to  the  correctness  of  the  sheriff's  valu- 
ation of  the  property,  it  is  error  for  the 
court  to  refuse  to  instruct  the  jury 
that  if  they  find  for  the  execution 
plaintiff,  they  should  find  the  value  of 
the  property.  Linn  v.  Wright,  18  Tex. 
317,   70   Am.   Dec.   282. 

53.  See  generally  the  title  "Ver- 
dict." 

54.  Kreis  r.  Rav,  133  Ga.  119,  65  S. 
E.  281;  Stinson  v.  Hirsch  &  Co.,  125 
Ga.  149,  53  S.  E.  1011;  Burt  r.  Rublev, 
113  Ga.  1144,  39  S.  E.  409;  Oatts  v.  Wil- 
kins,  110  Ga.  319,  35  S.  E.  345;  Clem- 
ents r.  Stubbs,  106  Ga.  448,  32  S.  E. 
584;  Williams  f.  Cumberland  Fertilizer 
Co.  (Ga.  App.),  89  S.  E.  1091;  Shaw  v. 
Renfroe,  11  Ga.  App.  807,  76  S.  E. 
363;  Brown  r.  Gupton  (Tex.  Civ.  App.), 
29   S.  W.  88. 

55.  Ga.— Wall  r.  Harvev,  107  Ga. 
404,  33  S.  E.  421;  Hardniau  r.  Cooper, 
107  Ga.  251,  33  S.  E.  73.  Miss.— Becker 
r.  Topeka  Merc.  Co.,  109  Miss.  514,  69 
So.  497;  Webb  v.  Frierson,  15  So.  934; 
Atwood  r.  Meredith,  37  Miss.  635. 
Wash. — Washington  Nat.  Bank  v. 
Moyer,  22  Wash.  622,  61  Pac.  712. 

fa]  If  the  execution  plaintiff  fails 
to  carry  the  burden  of  showing  a  valid 
execution  and  a  valid  levy  on  the 
property  claimed,  an  affirmative  charge 
for  the  claimant  is  proper.  ATarks  v. 
Wood,  133  Ala.  533,  31  So.  978. 

[b]  Wliere  the  court  rejects  the 
plaintiff's  fi.  fa.  when  offered  in  evi- 
dence, it  should  dismiss  plaintiff's  caso 
and  not  direct  a  verdict  to  be  taken 
for  the  claimant.  Collins  r.  Hill,  115 
Ga.  4"65,  41  S.  E.  678;  Hackenhull  v. 
Westbrook,  53  Ga.  285. 

Vol.  XVI 


154  JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF 

(9.)  Verdict  and  Flndings.^<''  —  The  trial  of  the  right  of  property  being 
brought  to  determine  whether  or  not  the  property  levied  upon  is 
subject  to  the  execution,^^  the  verdict  must  be  so  phrased  as  to  de- 
termine this  issue  with  definiteness.^®  If  it  be  found  that  the  property 
levied  upon  is  liable  to  the  satisfaction  of  the  writ,  the  jury  shall 
assess  the  value  of  the  property,^^  and  if  the  claim  was  interposed 
merely  for  delay,  the  damages  that  plaintiff  is  entitled  to,  must  be 
assessed.'^'*  The  verdict  for  the  claimant  cannot  award  damages  in 
his  favor .^^  But  the  statute  may  provide  for  a  finding  as  to  the  claim- 
ant's mortgage  or  lien  constituting  the  basis  of  his  claim.''' 

Effect  of  Verdict.  —  The  officer  may  sell  the  property  if  the  verdict 
is  for  the  execution  plaintiff,''^  or  deliver  it  to  the  claimant  if  the  ver- 
dict is  in  his  favor.^* 


56.  See  generally  the  titles  "Pind- 
ings  and  Conclusions;"  "Verdict." 

57.  See  siqn-a,  II,  B,  6,  d,  (XII), 
(C),    (4),    (a). 

58.  Widincamp  v.  James,  129  Ga, 
279,  58  S.  E.  836;  Neill  Bros.  &  Co.  v. 
Billingsley,  49  Tex.  161.  See  Hooper 
V.  Pair,  3  Port.  (Ala.)  401,  29  Am.  Dee. 
258. 

[a]  A  verdict  (1)  in  favor  of  the 
plaintiff  in  execution  is  equivalent  to 
the  special  verdict  that  the  property  in 
issue  is  subject  to  the  plaintiff's  exe- 
cution. Thomas  v.  Estes,  2  Smed.  & 
M.  (Miss.)  439;  Wilber  v.  Kray  &  Co., 
73  Tex.  533,  11  S.  W.  540.  (2)  But 
■where  the  verdict  contains  merely  a 
finding  for  the  plaintiff  of  a  sum  of 
raonev,  it  is  insufficient.  Widincamp  f. 
James,  129  Ga.  279,  58  S.  E.  836. 

[b]  Verdicts  are  to  receive  a  rea- 
sonable construction,  and  where  the 
issue  presented  to  the  jury  was  whether 
lots  numbered  from  4  to  37  were  sub- 
ject to  the  writ  and  the  jury  returned 
a.  verdict  that  lots  20  to  37  were  sub- 
ject to  the  writ,  the  verdict  will  be 
construed  as  intending  that  the  re- 
mainder of  the  property  was  not  sub- 
ject. Moses  V.  Eagle  &  Phenix  Mfg. 
Co.,   68   Ga.  241. 

[c]  A  verdict  will  not  be  set  aside 
for  uncertainty  if  it  finds  that  one- 
half  of  certain  Y;remises  were  not  sub- 
ject to  the  writ,  without  designatiug 
which  half,  where  the  claim  was  for 
one-half  withont  stating  which  half, 
the  verdict  is  as  certain  as  the  issue 
submitted.  Janes  v.  Cleveland,  62  Ga. 
237.  As  to  plaintiff's  right  to  demur 
to  such  claim  for  uncertainty,  see  su- 
pra, II,  B,  6,  d,  (VII),  (D). 

[d]  Specific  Finding  as  to  Property 
Subject.— Where    the   levy   and    claim 
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both  cover  the  fee,  and  a  life  estate 
in  the  property  but  no  more  is  subject 
to  the  execution,  the  jury  ought  so  to 
find,  instead  of  finding  generally  in 
favor  of  either  party.  McLoughlin  v. 
Ham,  84  Ga.  786,  11  S.  E.  889. 

59.  Ala. — Catching  v.  Bowden,  89 
Ala.  604.  8  So.  58;  Tait  v.  Murphy,  80 
Ala.  440,  2  So.  317.  Fla.— Gen.  St., 
1906,  §1628,  where  the  claimant  has  be- 
fore trial  denied  under  oath,  the  cor- 
rectness of  the  appraisement  of  the 
value  of  the  propertv.  Miss.— Weil  v. 
Shedd,  8  So.  329;  Kibble  v.  Butler,  14 
Smed.  &  M.  207;  Pritchard  v.  Myers,  3 
Smed.  &  M.  42;  Walker  v.  Comrs.  of 
Sinking  Fund,  1  Smed.  &  M.  372;  Pen- 
rice  V.  Cocks,  1  How.  227.  Neb. — Eev. 
St.,  1913,  §8063.  Ohio.— Jones  v.  Carr 
&  Co.,  16  Ohio  St.  420.  Wyo.— Comp. 
St.,  1910,  §4767. 

[a]  A  verdict  which  does  not  as- 
sess the  value  of  the  property  should 
not  be  received  by  the  court.  Bright- 
man  V.  Meriwether,  121  Ala.  602,  25  So. 
994;  Tait  V.  Murphy,  80  Ala.  440,  2  So. 
317. 

[b]  If  the  jury  fails  to  separately 
assess  the  value  of  the  articles  levied 
upon,  a  judgment  will  be  reversed. 
Weil  V.  Shedd  (Miss.),  8  So.  329. 

GO.  Ala.— Code,  1907,  §6041.  Fla. 
Gen.  St.,  1906,  §1628.  Ga.— Harvey  v. 
Head,  68  Ga.  247. 

[a]  Where  it  is  found  that  part  of 
the  property  was  not  subject  to  the 
levy,  a  verdict  of  damages  is  erroneous. 
Burt  V.  Lorentz,  102  Ga.  121,  29  S.  E. 
137. 

61.  Baker  v.  Boozer,  58  Ga.  195. 

62.  Ala.  Code,  1907,  §6043. 

63.  Tucker  v.  Bond,  23  Ark.  268; 
N.  J.  Comp.  St.,  1910,  p.  2255,  §33. 

6i.    IWU  V.  Stevens,  54  III.  180. 
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(10.)  Judgment.  —  (a.)  In  General.  —  The  judgment  rendered  in  a 
claim  case  must  decide  the  right  of  property."^  The  general  rule  that 
the  judgment  must  conform  to  the  verdict  or  findings  is  applicable 
in  claim  cases,""  and  it  must  conform  to  the  statutes  providing  the 
form  of  the  judgment/'^  The  judgment  should  not  be  in  the  altcrnativo 
for  the  property  or  its  value/'**  unless  the  statute  so  permits.*^" 

(b.)  For  Execution  Plaintiff.  —  In  a  claim  case,  the  judgment  rendered 
for  the  execution  plaintiff  is  that  the  property  levied  upon  is  subject 
to  the  writ/*'  and  directs  that  the  property  levied  upon  be  sold,'^  and 
that  the  plaintiff  recover  costs/-  Or,  in  some  jurisdictions,  upon  a 
finding  in  favor  of  the  execution  plaintiff,  judgment  is  rendered  for 
the  appraised  value  of  the  goods  so  subject,  not  exceeding  the  amount 
of  the  writ,  and  a  prescribed  per  cent  in  addition  thereto."  Where 
damages  have  been  awarded  for  interposing  the  claim  for  delay,  they 
are  embraced  in  the  judgment.^* 

(c.)  For  Claimant.  — If  the  issue  is  found  in  favor  of  the  claimant, 
the  judgment  is  rendered  against  the  execution  plaintiff'  for  the  amount 
cf  the  claimant's  costs,^^  and  the  property  levied  upon  is  ordered  re- 
leased,^^  and  the  claimant  discharged  From  his  bond."  Where  a  claim 
interposed  by  a  mortgagee  in  possession  is  sustained,  judgment  should 


65.  Fla.  Gen.  St.,  1906,  §1629;  Strob- 
har  V.  French  Piano  &  Organ  Co.,  48 
Fla.  15S,  37  So.  177;  Wyo.  Comp.  St., 
1910,  §4767. 

66.  Xeill  Bros.  &  Co.  v.  Billingsley, 
49  Tex.  161;  De  Forest  f.  Miller,  42 
Tex.  34.  See  generally  15  Standard 
Puoc.   55. 

[a]  A  judgment  for  damages  based 
lipon  the  value  of  the  property  is  er- 
roneous where  there  is  no  finding  by 
the  jury  as  to  sufh  value.  Adams  v. 
Carnes,  111    Ga.  505,  36  S.  E.  597. 

67.  Neill  Bros.  &  Co.  t.  Billingslev, 
49   Tex.  ir.l. 

Form  and  sufficiency  of  judgments 
generally,  see  15  Standard  Proc.  22, 
et  seq. 

68.  Johnson  v.  Citizens'  Bank,  145 
Ala.  65J,  39  So.  577. 

69.  Shattuck  v.  Miller,  50  Miss.  386; 
Been  r.  Lindsey,  2  Smed.  &  ]M.  (Miss.) 
5S1;  Thomas  v.  Estes,  2  Smed.  &  M, 
(Miss.)    439. 

70.  Brvan  v.  Simpson,  92  Ga.  307, 
18  S.  E.  547. 

71.  Ga.— Bryan  r.  Simpson,  92  Ga. 
3(^,  18  S.  E.  547.  111.— Lansing  v. 
B.?tes,  11  111.  550.  Mo.— McGregor  v. 
Hampton,   70   Mo.   App.  98. 

72.  Fla.— Gen.  St.,  1906,  §1629.  Ga. 
Bryan  r.  Simpson,  92  Ga.  807,  IS  S.  E. 
547.     III.— Hurd's    Rev.    St.,    1916,   ch, 


l-40a,  §10;  Lansing  r.  Bates,  11  111.  .5.50. 
Mo.— Rev.  St.,  1909,  §2205.  Ohio. 
Jones  V.  Carr  &  Co.,  16  Ohio  St.  420. 

73.  Ark.— Kirbv's  Dig.,  1904,  §3270. 
Fla.— Gen.  St.,  1906,  §1629.  Ky.— Car- 
roll's Code,  1906,  §648;  Combs  r.  Wal- 
lace, 3  Ky.  L.  Rep.  384.  Tex.— Ver- 
nons'  Sayies'  Civ.  St.,  19T4,  §7700, 

[a]  Value  at  the  Time  of  Trial. 
Johnston  v.  Standard  Oil  Co.,  71  Miss. 
397,  14  So.  533. 

fb]  A  judgment  for  a  greater 
amount  than  the  appraised  value  of  the 
goods  and  the  per  cent  thereon,  is  er- 
roneous. Combs  V.  Wallace,  3  Kv.  L. 
Rep.  384. 

[c]  In  Mississippi,  see  Code,  1906, 
§4994. 

74.  Fla.— Gen.  St.,  1906,  §1629.  Ga. 
Bryan  r.  Simpson,  92  Ga.  307,  18  S.  E. 
547.     Miss.— Co<le,   1906,   §4995. 

75.  111.— Lansing  v.  Bates,  11  111, 
550.  Miss.— Shattuck  r.  Miller,  50  IMiss. 
r<86.  Mo.— Rev,  St.,  1909.  §2205.  Neb. 
Rev.  St.,  1913,  §8063.  Ohio.— Jones  v. 
Carr  &  Co.,  16  Ohio  St.  420;  Patty  f. 
Mansfield,  S  Ohio  369. 

76.  111.— Hurd's  Rev.  St.,  1916,  ch. 
140a,  §10.  Miss.— Code,  1906,  §499.5. 
Mo. — IMcGregor  r.  Hampton,  70  'Mo. 
App.  9S.  Neb.— Rev.  St.,  1913,  §8063. 
Ohio.— .Tones  v.  Carr'&  Co.,  16  Ohio  St. 
420;   Patty   r.   ^lansfield,  S  Ohio  369. 

77.  Miss.  Code,  1906,  §4995. 
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be  to  permit  the  mortgagee  to  retain  possession  of  the  property  until 
the  mortgage  is  discharged,  and  to  allow  the  creditors  to  sell  the  prop- 
erty subject  to  the  mortgage/^  A  judgment  of  dismissal  of  the  levy 
is  a  termination  of  the  case  favorably  to  the  claimant/^ 

(d.^  Apninst  ETecution  Defendant. —  As  the  defendant  in  execution  is 
not  a  party  to  the  claim  suit,^*^  a  judgment  cannot  be  rendered  against 
him.®^ 

(e.)  Bcfavlt  and  Tsfons^ixi.  —  Tn  some  jurisdictions,  the  failure  of  the 
claimant  to  appear  or  join  issue  -will  result  in  a  judgment  by  default 
against  him,^-  but  in  other  jurisdictions,  it  has  been  held  that  a  judg- 
ment by  default  cannot  be  rendered, '^^  the  proper  practice  in  such  juris- 
dictions being,  either  to  dismiss  the  claim,***  or  for  the  plaintiff  to 
make  out  his  case  before  he  is  entitled  to  a  verdict  or  judgment  sub- 
jecting the  property.'^^ 

(f .)    Amendment  of.  —  An    irregularity   in    a    judgment    rendered   in 


78.  Lapowski  v.  Taylor,  13  Tex.  Civ. 
App.  62i,  35  S.  W.  934. 

79.  Plaster  v.  Terry,  112  Ga.  702, 
37  S.  E.  971;  Moody  v.  Millen,  103  Ga. 
4,52,  30  S.  E.  258;  Collins  &  Son  v.  Hud- 
son, 69  Ga.  684. 

80.  See  supra,  II,  B,  2,  6,  d,  (XII), 
(C),    (3). 

81.  Marx  v.  Lange,  Levy  &  Co.,  61 
Tex.  547. 

[al  Where  the  verdict  is  for  the 
claimant  for  the  property  seized  and 
against  the  plaintiff  in  the  execution, 
it  is  not  necessary  that  the  verdict 
and  the  judgment  entered  thereon 
should  also  include  a  finding  against 
the  defendant  in  the  execution.  Albert 
V.  Freas,  103  Md.  583,  64  Atl.  282. 

82.  Ariz. — Lawler  v.  Bashford-Bur- 
mister  Co.,  5  Ariz.  94,  46  Pac.  72.  Mo. 
Stevens  r.  Springer,  23  Mo.  App.  375. 
Tex.— Martin  r.  Harnett,  86  Tex.  517, 
25  S.  W.  1115;  Eatcliff  v.  Hicks,  23  Tex. 
173;  Scott  f.  DeWitt,  42  Tex.  Civ, 
App.  69,  93  S.  W.  215;  Cobb  v.  Camp- 
bell, 14  Tex.  Civ.  App.  433,  38  S.  W. 
246;  Betterton,  Irvine  &  Co.  v.  Buck, 
2  Wills.  Civ.  Cas.   §198. 

[a]  Prerequisite  to  Entering  De- 
fault Judgment. — A  default  judgment 
cannot  be  entered  until  after  the 
court  has  directed  an  issue  to  be  made 
up  between  the  parties  and  claimant 
has  failed  to  join  issue  upon  such  direc- 
tion. Lawler  v.  Bashford-Burmister 
Co.,  5  Ariz.  94,  46  Pac.  72;  De  Forest, 
Armstrong  &  Co.  v.  Miller,  42  Tex.  34; 
Scott  V.  He  Witt,  42  Tex.  Civ.  App.  69, 
93  S.  W.  215. 
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[b]  No  service  need  be  made  upon 
the  claimant  before  a  default  judg- 
ment may  be  taken  against  him.  Mar- 
tin V.  Harnett,  86  Tex.  517,  25  S.  W 
1115. 

[c]  Eefusal  To  Enter  Default. 
Where,  upon  the  call  of  the  docket 
vipon  appearance  day  of  the  term,  claim- 
ant's  counsel  stated  in  court  that  he 
was  ready  to  join  issues  at  such  time 
as  the  court  should  reach  the  case  on 
the  docket  and  direct  issues  to  be 
made,  it  was  a  proper  exercise  of  the 
discretion  of  the  court  to  refuse  to  al- 
low a  default  judgment  to  be  taken 
against  the  claimant  upon  his  failure 
to  appear  when  the  case  was  reached 
and  to  direct  issues  to  be  made  up. 
Scott  V.  De  Witt,  42  Tex.  Civ.  App.  69, 
93  S.  W.  215. 

83.  National  Furniture  Co.  v.  Ed- 
wards, 105  Ga.  240,  31  S.  E.  161;  Amer- 
ican Tnv.  Co.  V.  Cable  Co.,  4  Ga.  App. 
106,  60  S.  E.  1037. 

84.  ISTational  Furniture  Co.  v.  Ed- 
wards, 105  Ga.  240,  31  S.  E.  161;  Bank 
of  Southwestern  Georgia  v.  Empire  Life 
Ins.  Co.,  10  Ga.  App.  320,  73  S.  E.  597. 

fal  Where  plaintiff  fails  to  appear, 
see  Vernon's  Sayles'  Tex.  Civ.  St.,  1914 
§7783. 

85.  National  Furniture  Co.  v.  Ed- 
wards, 105  Ga.  240,  31  S.  E.  161;  Bank 
of  Southwestern  Georgia  v.  Empire  Life 
Ins.  Co.,  10  Ga.  App.  320,  73  S.  E.  597. 

[a]  Plaintiff  makes  out  a  prima 
facie  case  sufficient  to  entitle  him  to  a 
verdict  finding,  the  property  subject  to 
the  execution  where  the  entry  of  levy 
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a  statutory  olaim  suit  may  be  amended  where  tlie  judgment  is  other- 
wise eorreet  autl  proper  under  tlic  pleadings  and  facts  of  the  ease.®* 

(S-)  Kfi'ect  of.  —  aa.  In  General.'^'!  _A  judgment  in  a  chiim  case  is 
conelusive  upon  the  execution  plaintiff  and  the  claimant  and  their 
privies,  to  the  same  extent  as  any  other  judgment.***  A  judgment 
against  a  claimant  does  not  determine  that  the  property  belongs  to 
the  defendant,**"  but  it  is  a  final  adjudication  in  favor  of  the  plaintiff 
that  tlie  property  is  subject  to  the  writ,"''  and  to  the  extent  that 
ownership  is  determined  it  is  res  adjudicata  as  to  the  parties  and 
their  privies."^ 

bb.  Judgment  of  Justice  of  Peace.  —  A  judgment  rendered  by  a  jus- 
tice of  the  peace  in  those  jurisdictions  where  the  trial  of  the  right  of 
property  is  had  before  a  justice"^  is  not  binding  upon  any  of  the 
parties  in  any  respect,"^  except  that  it  concludes  the  claimant  from 


on  the  writ  recites  that  at  the  time 
of  the  levy  the  property  levied  upon 
was  in  the  possession  of  the  defend- 
ant in  execution.  Bank  of  Southwest- 
ern Georgia  r.  Empire  Life  Ins.  Co.,  10 
Ga.  App.  320,  73  S.  E.  597. 

86.  .Johnson  r.  Citizens'  Bank,  145 
Ala.  654,  3!)  So.  577;  Ramev  r.  Peoples 
Groe.  Co.,  lOS  Ala.  476,  18  So.  805; 
Petree  v.  Wilson,  104  Ala.  157,  16  So. 
143. 

fa]  To  Show  the  True  Intendment 
of  the  Verdict. — Closes  v.  Eagle  &  Phe- 
nix  Mfg.  Co.,  6S  Ga.  241. 

Amendment  of  judgments  generally, 
see   15   Standard  Proc.  98. 

87.  See  generally  the  title  "Judg- 
ments. ' ' 

88.  Ga. — McLendon  v.  Shumate,  128 
Ga.  526,  57  S.  E.  886;  Ilollinshead  t'. 
Woodard,  128  Ga.  7,  57  S.  E.  79;  Wal- 
ker r.  Equitable  I\rortgage  Co.,  114  Ga. 
862,  40  S.  E.  1010;  Garlingtou  v.  Fletch- 
er, 111  Ga.  861,  36  S.  E.  920;  Stamps  r. 
Iiardigree,  100  Ga.  160,  28  S.  E.  41; 
Welchel  r.  Gordon,  63  Ga.  610;  Pol- 
lard r.  King,  63  Ga.  224.  lU.— Cassell 
r.  Williams,  12  111.  387.  Mo.— McGreg- 
or V.  Hampton,  70  Mo.  App.  98;  Stev- 
ens r.  Springer,  23  Mo.  App.  375. 

See  generally  the  titles  "Judg- 
ments;"  "Kes  Judicata." 

[a]  It  is  a  judicial  proceeding, 
and  a  judgment  therein  is  as  conelu- 
sive as  a  Judgment  in  any  other  judi- 
cial proceeding.  Stevens  r.  Springer, 
23   Mo.    App.   375. 

!"b]  Transferee. — (1)  A  judgment 
against  a  claimant  does  not  aflfec-t  one 
to  whom  he  had  conveyed  the  property 
prior  to  the  liling  of  the  claim.  Smith 
V.  Coker,  110  Ga.  654,  36  S.  E.  107.  (2) 


Rut  one  purchasing  the  property  pend- 
ing the  litigation  of  the  claim  case  is 
bound  by  the  adjudication.  Jinks  V, 
Lewis,  94  Ga.  677,  20  S.  E.  6. 

[c]  As  a  purchaser  at  sheriff's  sale 
is  the  privy  of  the  plaintiff  in  execu- 
tion, a  judgment  in  a  claim  case  where- 
in the  property  has  been  found  subject 
to  the  execution  levied  thereon  estops 
the  claimant  from  setting  up  title  to 
the  same  in  an  action  subsequently 
brought  against  him  for  its  recovery 
by  one  who  purchased  it  at  sheriff's 
sale  under  the  execution.  Garlington  V. 
Fletcher,  111   Ga.  861,  36  S.  E.  920. 

[d]  The  sureties  on  claimant's  bond 
are  bound.  Zurcdier  v.  Krohne,  Feiss 
&  Co.,  63  Tex.  IbS. 

[e]  A  dismissal  of  the  claim  on 
motion  of  the  plaintiff  in  the  writ, 
v.-itiiout  any  appearance  on  the  part  of 
the  claimant  does  not  operate  as  a  res 
adjudicata  as  to  the  claimant's  rights, 
but  he  may  claim  again.  American 
Tnv.  Co.  r.  Cable  Co.,  4  Ga.  App.  106, 
60  S.  E.  1037. 

89.  Cassell  r.  Williams,  12  Til.  387, 
it  merely  determines  that  the  claimant 
has    no   title. 

90.  Miller  &  Co.  v.  Mattox,  118  Ga. 
269,  45  S.  E.  237;  Brannan  r.  Cheek, 
103  Ga.  35.3,  29  S.  E.  937;  Heard  v. 
Duke,  98  Ga.   r34,  26  S.  E.  485. 

91.  Fleckham  r.  Black,  1  Kv.  L. 
Rep.  164;  Bullard  v.  White,  2  Wills. 
Civ.  Cas.  (Tex.),  §286. 

92.  See  supra,  II,  B,  6,  d,  (XII), 
(A). 

93.  Kan. — Graves  v.  Butcher,  24 
Kan.  291 ;  Sponenbarger  r.  Lemert,  23 
Kan.  55.  Neb. — State  r.  Gillespie,  9 
Neb.  505,  4  N.  W.  239.    Ohio.— .Jones  v. 
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all  right  of  redress  against  the  officer  making  the  levy.^* 

(h.)  Execution  Upon.  —Upon  rendition  of  a  judgment  an  execution 
may  be  issued  tliereon  in  the  same  manner  as  in  other  actions,^^  to 
the  extent  that  it  is  not  satisfied  by  delivery  of  the  property ,«''  and 
the  payment  of  damages  and  costs.^^ 

(11)"  Costs.  — The  matter  of  costs  is  largely  statutory,  and  is  gov- 
erned by  the  general  principles  and  rules  elsewhere  diseussed.^^  It 
has  been  held^that  a  successful  claimant  is  not  liable  for  the  costs 
incurred  in  caring  for  the  property  claimed  where  he  refuses  to  give 
a  forthcoming  bond.^^  . 

(1--^ )  ippeal  —  An  appeal  from  the  judgment  is  allowed  as  m  other 
cases  of  a  final  determination  of  the  rights  of  a  party/  the  pro- 
cedure being  governed  by  that  in  other  cases  of  review.^ 

(D.)  Trial  by  Sheriff's  Jury.— (1.)  In  General.^  —  In  some  jurisdic- 
tions if  the  sheriff  is  notified  that  the  property  he  has  levied  upon 
is  claimed  by  a  third  person,^  it  becomes  his  duty  to  have  the  validity 


Carr  &  Co.,  16  Ohio  St.  420;  Patty  v. 
Mansfield,  8  Ohio  369. 

94.  Jones  v.  Carr  &  Co.,  16  Ohio  St. 
420-   Pattv  r.  Mansfield,  8  Ohio  369. 

95.  Ala.— See  Foust  v.  Greene,  90 
Ala.  539,  8  So.  59.  Ark.-Kirby's  Dig., 
1904  §3270.  Fla.— 'Gen.  bt.,  lyuo, 
§1639.  Ky.— Carroll's  Code,  1906,  §648. 
Tex.— Vernon's  Sayles'    Civ.   St.,  1914, 

'see'  generally  the  title  "Judgments 
and  Decrees,  Enforcement  of." 

96.  Willis  V.  Chowning,  90  Tex.  617, 
40  S.  W.  395,  59  Am.  St.  Kep.  842; 
Parlin  &  Orendorfe  Co.  v.  Coffey,  25 
Tex.  Civ.  App.  218,  61  ^ .  W.  512;  Bet- 
terton,  Irvine  &  Co.  v.  Buck,  2  Wills. 
Civ.   Cas.    (Tex.),   §202. 

[a]  It  is  an  absolute  right  of  the 
claimant  to  discharge  the  judgment 
rendered  against  him  in  a  trial  of  the 
right  of  property  by  a  return  of  the 
property  within  ten  days,  and  a  pay- 
ment of  the  damages  and  value  of  the 
use  of  the  property  and  costs  and 
damages.  Parlin  &  Orendorff  Co.  v. 
Coffey,  25  Tex.  Civ.  App.  218,  61  S.  W. 
512 

97.  Ala.— Code,  1907,  §6042.  Fla, 
Gen.  St.,  1906,  §1630.  Tex.— Willis  t\ 
Chowning,  90  Tex.  617,  40  S.  W.  395, 
59  Am.  St.  Rep.  842;  Kilgore  v.  Sav- 
age  (Tex.  Civ.  App.),  164  S.  W.  1081. 

98.  See   the   statutes;    and  the   title 

[a]  Both  Parties  Partially  Success- 
ful.— If  the  judgment  is  for  the  claim- 
ant as  to  part  of  the  property  and  for 
the  plaintiff  in  execution  as  to  part 
the  court  should  apportion  the  costs  in 
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his  discretion.  Lansing  v.  Bates,  11 
111.  550;  Sadler  v.  Anderson,  17  Tex. 
'245. 

99.  Peugh  V.  Corley,  141  Ga.  135,  80 
S.  E.  633. 

[a]  Such  necessary  expense  of  pro- 
tecting the  property  under  levy  is 
chargeable  as  a  part  of  the  cost  attend- 
ing the  enforcement  of  the  execution. 
Peugh  V.  Corley,  141  Ga.  135,  80  S.  E. 
633. 

1.  Sellers  v.  Thomas,  185  111.  384, 
57  N.  E.  10;  Empire  Tailoring  Co.  v. 
First  Nat.  Bank,  90  111.  App.  433. 

2.  See  generally  2  Standard  Proc. 
107,  and  specific  titles  dealing  with 
appellate  procedure. 

As  to  right  of  claimant  to  change 
his  statement  of  claim  in  an  appellate 
court  upon  appeal  from  a  judgment  of 
the  justice  court,  see  the  title  "Jus- 
tices of  the  Peace." 

3.  Trial  of  right  of  property,  see 
supra,  II,  B,  6,  d,  (XII),  (C). 

4.  Idaho.— Smith  v.  Graham,  25 
Idaho  174,  136  Pac.  801.  N.  Y.— De 
Sisto  V.  Stimmel,  31  Misc..  711,  65  N.  Y. 
Supp.  314  (afftrmed,  58  App.  Div.  486, 
69  N.  Y.  Supp.  431);  Craft  r.  Brandow, 
24  Misc.  306,  52  N.  Y.  Supp.  1078.  N.  D. 
Rev.  Code,  1905,  §7114.  Ore.— Sommer 
V.  Oliver,  39  Ore.  453,  65  Pac.  600;  Vul- 
can Iron  Wks.  v.  Edwards,  27  Ore.  563, 
36  Pac.  22,  39  Pac.  403;  Remdall  v. 
Swackhamer,  8  Ore.  502.  S.  D.— Code 
Civ.   Proc,    1910,    §343. 

[a]  In  Illinois,  this  was  formerly 
the  practice.  Rowe  v.  Bowen,  28  HI. 
116. 
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of  the  claim  determined  by  a  sheriff's  jury,  which  is  presided  over 
by  the  sheriff.^ 

(2.)  Character  of.  —  The  proceeding  before  the  sheriff  is  not  ju- 
dicial.**   It  is  not  an  action/  • 

(3.)  Notice  of.  —  The  sli'-riff  must  give  notice  to  the  judgment  cred- 
itor of  the  time  and  place  of  trial.^ 

(4.)  Verdict.  — The  verdict  rendered  by  the  sheriff's  jury  is  not  a 
judicial  determination  of  the  title  of  the  property  claimed/-'  and  is 
therefore  not  conclusive  upon  any  one  as  to  such  title.'"  But  if  the 
verdict  is  ior  the  chiimant,  the  levy  will  be  dismissed,  unless  the  judg- 
ment creditor  gives  the  sheriff  an  indemnity  bond.^'  The  verdict  of 
the  sheriff's  jury  is  a  full  indemnity  and  protection  to  the  sheriff 


[b]  Abolished  in  Kentucky. — Car- 
roll's Code,  1906,  §650;  Watson  v.  Gab- 
by,  18  B.   Mon.    (Ky.)    GoS. 

[c]  Left  to  Sheriff's  Discretion. — De 
Sisto  r.  Stimmel.  Ml  Misc.  711,  65  N. 
Y.  Supp.  314  {afirmcd,  58  App.  Div. 
486,  69  N.  Y.  Supp.  431);  Craft  v. 
Brandow,  24  Misc.  306,  52  N.  Y.  Supp. 
1078. 

[d]  The  service  (1)  of  a  written 
notice  of  claim  upon  the  sheriff  by  a 
tliird  person  is  all  that  is  necessary  to 
enable  the  officer  to  call  a  jury  to  try 
such  issue.  Sonimer  v.  Oliver,  39  Ore. 
453,  65  Pac.  600.  (2)  But  until  such 
notice  is  ^iven,  the  sheriff  has  no  power 
or  authority  to  summon  or  call  a  jury, 
whatever  his  views  may  be  as  to  the 
title  to  the  propertv.  Vulcan  Iron 
Wks.  V.  Edwards,  27 'Ore.  563,  36  Pac. 
22,  39  Pac.  403. 

[e]  The  sheriff  cannot  be  deprived 
of  this  right  of  protection  by  any  sub- 
sequent act  of  the  claimant  short  of 
the  complete  withdrawal  of  the  claim, 
Vulcan  Iron  Wks.  r.  Edwards,  27  Ore. 
563,  36  Pac.  22,  39  Pac.  403. 

[f]  A  claim  which  shows  on  its 
face  a  leviable  interest  in  the  execu- 
tion defendant  does  not  jut^tify  submis- 
sion to  a  jury,  and  their  finding  does 
not  entitle  the  sheriff  to  demanji  in- 
demnity before  selling  the  admitted 
interest  of  the  debtor.  Goodrich  r. 
Bowe,  1    City  Ct.   (N.  Y.)   338. 

5.  Caa.— Perkins  r.  Thornburgh,  10 
Cal.  1S9.  Idaho.— Smith  r.  Graham,  25 
Idaho  174,  l.-iG  Pac.  801.  N.  Y.— Cohen 
r.  Climax  Cvide  Co.,  19  App.  Div.  158, 
46  N,  Y.  Supp.  4,  4  N.  Y.  Ann.  Cas. 
332.  Ore.— Vulcan  Iron  Wks.  v.  Ed- 
wards, 27  Ore.  563,  36  Pac.  22,  39  Pac. 
403. 

6.  Cal.— Perkins    r.   Thornburgh,   10 


116.  N.  Y.— Gilmour  Door  Co.  v.  Shea, 
Cal.  189.  111.— Rowe  v.  Bowen,  28  111. 
150  App.  Div.  239,  134  N.  Y.  Supp. 
919.  Ore.— Vulcan  Iron  Wks.  v.  Ed- 
wards, 27  Ore.  563,  36  Pac.  22,  39  Pac, 
403;  Capital  Lumbering  Co.  f.  Hall,  9 
Ore.  93. 

7.  Hibbard  v.  Thrasher,  6"  Til.  479, 
but  simply  a  contest  between  the  exe- 
cution creditor  and  the  claimant. 

8.  Idaho. — Smith  r.  Graham,  25 
Idaho  174,  136  Pac.  801.  N.  D.— Rev. 
Code,  1905,  §7114.  Ore.— Vulcan  Iron 
Wks.  V.  Edwards,  27  Ore.  563,  36  Pac. 
22,  39  Pac.  403.  S.  D.— Code  Civ, 
Proc,  1910,   §343. 

[a]  Notice  to  the  claimant  is  not 
provided  for  by  statute  and  "the  law 
presumes  that  he  will  be  ready  at  any 
time,  upon  reasonable  notice,  to  sub- 
mit the  merits  of  his  claim  to  such 
jury."  Sommer  v.  Oliver,  39  Ore.  453, 
G5  Pac.  GOO. 

9.  Idaho. — Smith  r.  Graham,  25 
Idaho  174,  136  Pac.  801.  Mo.— Fisher 
V.  Gordon,  8  Mo.  386.  N.  Y.— Gilmour 
Door  Co.  r.  Shea,  150  App.  Div.  239, 
134  N.  Y.  Supp.  919;  Cohen  r.  Climax 
Cvcle  Co.,  19  App.  Div.  158,  46  N.  Y, 
Supp.  4,  4  N.  Y.  Ann.  Cas.  332.  Ore, 
Vulcan  Iron  Wks.  f.  Edwards,  27  Ore, 
563,  36  Pac.  22,  39  Pac.  403;  Capital 
Lumbering  Co.  f.  Hall,  9  Ore.  93. 

10.  Gilmour  Door  Co.  r.  Shea,  150 
App.  Div.  239,  134  N.  Y.  Supp.  919; 
Cohen  t\  Climax  Cvcle  Co.,  19  App. 
Div.  158,  46  N.  Y.^Supp.  4,  4  N.  Y. 
Ann.  Cas.  332. 

11.  Idaho.— Smith  v.  Graham,  25 
Idaho  174,  136  Pac.  801.  N,  Y.— De 
Sisto  V.  Stimmel,  31  Misc.  711,  65  N, 
Y.  Supp.  314  (affirmed,  58  App.  Div. 
486,    C9    N.    Y.    Supp.    431);    Craft    v. 
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proceeding  in  accordance  therewith,^-  hut  not  to  other  persons,  and 
will  therefore  not  bar  an  action  by  the  claimant  against  others  for 
possession  of  the  prpperty/^  or  for  damages  for  taking  the  same.^* 

(5.)  Judgment.  —  The  proceeding  for  the  trial  of  the  right  of  prop- 
erty before  a.  sheriff's  jury  does  not  result  in  a  judgment.^'' 

(6.)    Costs.  —  The  losing  party  must  pay  the  costs.^*^ 

(7.)  Appeal.  —  The  action  of  the  sheriff's  jury  in  determining  a 
claim  of  title  to  property  seized  by  tlie  sheriff  under  an  execution,  not 
being  a  judicial  determination  of  such  title,"  is  not  subject  to  review 
by  appeal. ^^ 

7.  Sale  on  Execution.  —  a.  General  Statement. '^^  —  The  sheriff 
should  proceed  to  make  the  sale  whether  the  writ  be  returned  or  not."'' 
Whether  mandamus  may  be  used  to  force  the  sheriff  to  proceed  with 
the  sale,  is  elsewhere  discussed.-^ 

b.  Presumptions.  —  The  presumption  is  in  favor  of  the  validity 
and  regularity  of  execution  sales  ;^^  but  where  the   officer  sells  the 


Brandow,  24  Misc.  306,  52  N.  Y.  Supp. 
1078;  Cohen  v.  Climax  Cycle  Co.,  19 
App.  Div.  158,  46  N.  Y.  Supp.  4,  4  N. 
Y.  Ann.  Cas.  332.  N.  D.— Kev.  Code, 
1905,  §7114.  S.  B.— Code  Civ.  Proc, 
1910,    §343. 

[a]  If  the  execution  plaintiff  gives 
the  bond,  it  becomes  the  duty  of  the 
sheriff  to  proceed  to  sell,  unless  he 
chooses  rather  to  incur  the  risk  of  prov- 
ing the  property  not  in  the  defend- 
ant, in  any  action  that  the  plaintiff 
may  bring  against  him  for  not  selling. 
Craft  V.  Brandow,  24  Misc.  306,  52  N. 
Y.  Supp.  1078.  See  Lord's  Ore.  Laws, 
§232;  Howard  V.  Conde,  22  Ore.  581, 
30  Pac.  454. 

12.  Ky.— Philips  V.  Harriss,  3  J.  J. 
Marsh.  122,  19  Am.  Dec.  166.  Mo. 
Fisher  v.  Gordon,  8  Mo.  386.  Ohio. 
Patty  V.  Mansfield,  8  Ohio  369.  Ore. 
Sommer  v.  Oliver,  39  Ore.  453,  65  Pac. 
600;  Hexter  v.  Schneider,  14  Ore.  184, 
12  Pac.  668;  Capital  Lumbering  Go. 
V.  Hall,  9  Ore.  93;  Eemdall  v.  Swack- 
hamer,  8  Ore.  502. 

[a]  As  Against  Plaintiff  in  Execu- 
tion.—Craft  t:  Brandow,  24  Misc.  306, 
52  N.  Y.  Supp.  1078.  See  also  Hib- 
bard  v.  Thrasher,  65  111.  479. 

[b]  "The  object  of  a  trial  of  the 

right  of  property  under  the  statute  is 
merely  to  furnish  an  indemnity  to  the 
officer  in  case  he  disposes  of  the  prop- 
erty in  conformity  with  the  verdict." 
Hibbard  v.  Thrasher,  65  111.  479;  Foltz 
V.  Stevens,  54  111.  180;  Rowe  V.  Bowen, 
28   111.   116. 

13.  Vulcan    Iron    Wks.   v.   Edwards, 
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27  Ore.  563,  36  Pac.  22,  39  Pac.  403; 
Hexter  v.  Schneider,  14  Ore.  184,  12 
Pac.  668  (purchaser  at  sale);  Capital 
Lumbering  Co.  v.  Hall,  9  Ore.  93;  Eem- 
dall V.  Swackhamer,  8  Ore.  502. 

14.  Howard  v.  Conde,  22  Ore.  581, 
30  Pac.  454;  Capital  Lumbering  Co.  V. 
Hall,  9  Ore.  93;  Eemdall  v.  Swack- 
hamer, 8  Ore.  502. 

15.  Vulcan  Ire  .i  Wks.  v.  Edwards, 
27  Ore.  563,  36  Pac.  22,  39  Pac.  403. 

16.  Idaho. — Smith  v.  Graham,  25 
Idaho  174,  136  Pac.  801.  N.  Y.— Code 
Civ.  Proc,  §109.  N.  D.— Eev.  Code, 
1905,  §7114.  Ore.— Lord's  Law,  §231. 
S.   D.— Code   Civ.   Proc,   1910,   §343. 

[a]  Where  the  claimant  recovered 
less  than  half  of  the  property  claimed 
by  him,  it  was  proper  for  the  sheriff 
to  tax  all  the  costs  against  him.  Tay- 
lor V.  Forman,  12  Mo.  547. 

17.  See  supra,  II,  B,  6,  d,  (XII), 
(D),   (2). 

18.  Gilmour  Door  Co.  v.  Shea,  150 
App.  Div.  239,  134  N.  Y.  Supp.  919; 
Cohen  v.  Climax  Cycle  Co.,  19  App. 
Div.  158,  46  N.  Y.  Supp.  4,  4  N.  Y 
Ann.  Cas.  332. 

As  to  right  of  appeal  from  judgment 
determining  the  right  of  jirojierty,  see 
svpra,  IT,  B,  6,  d,   (XTT),   (C^,   (12). 

19.  Distinction  between  judicial  and 
execution  sales,  see  the  title  "Judicial 
Sales." 

20.  Willoughby  v.  Dewey,  63  111. 
246. 

Return,  see  II,  B,  8. 

21.  See  the  title  "Sheriffs,  Con- 
stables and  Marshals." 

22.  Fla. — Kendxick    v.    Latham,    25 
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property  of  a  stranger  the  presumption  of  the  validity  of  the  sale 
does  not  apply.^' 

c.  Authority  To  Sell.—(l.)  Generally.  —  Tlie  power  oi  the  officer 
depends  upon  statutory  authority,  which  authority  must  be  strictly 
pursued,^*  and  if  no  power  exists  nothing  passes  by  the  sale."  Or  if 
for  any  reason  the  officer  cannot  attend  the  sale  it  may  be  held  by  a 
deputy  r'^  and,' on  the  other  hand,  the  officer  can  sell  the  land  after 
his  deputy  has  levied.-^  A  private,  unauthorized  person  cannot  con- 
duct the  sale.-^  Two  sheriffs  cannot  advertise,  sell,  and  convey  joint- 
ly.-^ The  fact  that  the  sheriff  conducting  the  sale  is  a  stockholder 
in  a  corporation  purchasing  at  such  sale  will  not  -invalidate  it,^^  and 
in  the  absence  of  a  statute  declaring  such  a  disqualification,  a  sale  by 
a  sheriff'  is  not  void  because  of  the  fact  that  he  is  related  to  the  de- 
fendant.^^ 

(II.)  After  Expiration  of  Term. —  The  general  rule  is  that  the  officer 
who  levies  an  execution  sliould  make  the  sale  thereof  even  though  his 
term  has  expired,  or  he  has  otherwise  ceased  to  hold  office,^^  though 
in  a  number  of  jurisdictions  the  sale  is  to  be  conducted  by  the  suc- 
cessor of  the  otHccr  levying  the  writ.^^     Some  authorities  recognize  a 


Fla.  819,  6  So.  S71.  Ky.— Scott's  Exr. 
V.  Scott,  85  Kv.  .38o,  3  S.  W.  598,  5 
S.  W.  42.3.  Mass.— Dotv  v.  Gorham,  5 
Pick.  487,  16  Ain.  Dec.  417.  Mo.— Blod- 
gett  f.  Perry,  97  Mo.  2fi3,  10  S.  W. 
891,  10  Am.'  St.  Rep.  307;  Evans  v. 
Robberson,  92  Mo.  192,  4  S.  W.  941; 
Cabell  V.  Grubbs,  48  Mo.  353.  Mont. 
Burton  v.  Kipp,  30  Mout.  275,  76  Pac. 
563.  N.  J.— Hunt  V.  Swayze,  55  N.  J. 
L.  33,  25  Atl.  850. 

23.  Spears  v.  Weddington,  14G  Ky. 
434,  142  S.  W.  679. 

24.  U.  S. — Gantly  's  Lessee  v.  Ewing, 
3  How.  707,  11  L.  ed.  794.  Cal.— Wel- 
don  v.  Rogers,  157  Cal.  410,  108  Pac. 
266.'  N.  H.— Husted  v.  Dakiu,  17  Abb. 
Pr.   137. 

25.  Wills  V.  Chandler,  2  Fed.  273,  1 
McCrarv  276. 

26.  Young  V.  Smith,  10  B.  Mon. 
(Ky.)  293. 

[a]  A  general  verbal  direction  by 
a  sheriff  to  an  assistant  in  his  office 
to  make  the  salos  and  adjournments 
necessary  on  a  given  day  confers  no 
authority  to  make  a  sale,  and  a  sale 
made  under  such  direction  will  be  set 
aside.  Meyer  r.  Bishop,  27  N.  J.  Eq. 
141. 

27.  Young  V.  Smith,  10  B.  Mon. 
(Ky.)    203. 

28.  IMcMillan  v.  Rowe,  15  Neb.  520, 
19  N.  W.  504. 

29.  Maffett   v.   Tonkins,   6   N.   J.  L. 


30.  Hardwick  r.  Jones,  65  Mo.  54. 

31.  Brackenridge  r.  Cobb,  2  Tex. 
Civ.  App.  161,  21  S.  W.  614,  sheriff  in 
this  case  was  a  brother-in-law  of  the 
defendant. 

32.  U,  S.— Kent  r.  Roberts,  2  Story 
591,  14  Fed.  Cas.  No.  7,715.  Ala. 
Leavitt  v.  Smith,  7  Ala.  175.  Ark. 
Byers  v.  Fowler,  12  Ark.  218,  54  Am. 
Dec.  271.  111. — Bellingall  v.  Duncan, 
8  111.  477.  Ky,— Colyer  r.  Higgins,  1 
Duv.  6,  85  Am.  Dec.  601;  Lofland  v. 
Ewing,  5  Litt.  42,  15  Am.  Dee.  41. 
Me.— Clark  v.  Pratt,  55  Me.  546;  Tukey 
r.  Smith,  18  Me.  125,  36  Am.  Dec. 
704.  Md.— Busey  v.  Tuck.  47  Md.  171; 
Purl's  Lessee  v.  Duvall,  5  Har.  &  J. 
69.  9  Am.  Dec.  490.  Mich.— Vroman 
r.  Thompson,  51  Mich.  452,  16  N.  W. 
80§.  N.  J.— Hunt  r.  Swavze,  55  N.  J. 
L.  33,  25  Atl.  850.  N.  Y.— Newman  v. 
Bcckwith,  61  N.  Y.  205;  Wood  r.  Col- 
vin,  2  Hill  566,  38  Am.  Dec.  598.  N.  C. 
Sanderson  r.  Rogers,  14  N.  C.  38.  Ohio. 
lyiiner's  Lessee  v.  Cassat,  2  Ohio  St. 
198. 

[al  Executor  or  administrator  of 
sheriff  may  sell  lands  seised  by  the 
sheriff  before  his  death.  Read  v.  Stev- 
ens,  1  N.  ,T.  L.  264. 

33.  Cal.— Weldon  r.  Rogers,  157 
Cal.  410,  108  Pac.  266.  IVIicli.— See 
Taylor  r.  Boardman,  23  Mich.  317.  Mo. 
Merchants  Bank  of  St.  Louis  ;•.  Har- 
rison, 39  Mo.  433;  Carr  V.  Youse,  39 
Mo.  346,  90  Am.  Dec.  470.    Pa.— Leshey 
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distincticG  in  this  regard  between  personal  property  and  real  estate, 
holding  that  in  the  ease  of  personalty  the  sale  should  be  by  the 
officer  levying  the  writ,  while  in  the  ease  of  real  property  it  should 
be  his  successor.^'* 

(III.)  Venditioni  Exponas.  —  (A.)  General  Statement.  —  A  venditioni 
exponas  is  a  writ  requiring  the  officer  who  has  levied  on  propertj; 
under  a  writ  of  execution  to  proceed  to  sell  the  same.^^  It  is  not 
an  authority  but  rather  an  order  or  mandate  compelling  a  sale.^^ 
The  venditioni  exponas  is  not  a  process  distinct  from  the  fieri  facias 
but  a  part  of  it,"  being  for  the  continuation  and  completion  of  the 
original  execution,^*  and  only  the  property  included  in  the  previous 
levy  can  be  sold  under  it.^^  A  venditioni  exponas  may  also  contain 
a  fieri  facias  for  the  residue  of  the  debt  where  the  goods  taken  are 
not  sufficient  to  satisfy  the  whole.*"     Where  the  sheriff  has  returned 


V.  Gardner,  3  Watts  &  S.  314,  38  Am. 
Dec.  764.  S.  C. — Leger  r.  Doyle,  11 
Kich.  L.  109,  70  Am.  Dee.  240.  Tenn. 
Bank  of  Tennessee  v.  Beatty,  3  Sneed 
305,  65  Am.  Dec.  58,  real  property. 
Utah.— Comp.  Laws,  1907,  §3252.  Wash. 
Lewis  V.  Bartlett,  12  Wash.  212,  40  Pac. 
934,  50  Am.  St.  Rep.  885. 

34.  Clark  v.  Sawyer,  48  Cal.  133 
(but  as  to  present  rule  in  California, 
see  preceding  note) ;  Bank  of  Tenn.  v. 
Beatty,  3  Sneed  (Tenn.)  305,  65  Am. 
Dec.  58. 

35.  See  the  statutes  and  the  fol- 
lowing: Ala. — Dryer  v.  Graham,  58  Ala. 
623.  111.— Willoughby  v.  Dewey,  63  111. 
246;  Logsdon  v.  Spivey,  54  111.  104; 
Babcock  v.  McCamant,  53  111.  214; 
Marshall  r.  Moore,  36  111.  321;  Red- 
dick  V.  Cloud  's  Amrs.,  7  111.  670.  Miss. 
Locke  V.  Brady,  30  Miss.  21.  Mo. 
Hicks  V.  Ellis,  65  Mo.  176;  CafEery  v. 
Choctaw  Coal  &  Min.  Co.,  95  Mo.  App. 
174,  68  S.  W.  1049.  N.  C— Den  v. 
Bank  of  Cape  Fear,  14  N.  C.  279,  22 
Am.  Dec.  722. 

[a]  An  Alias  Execution. — A  ven- 
ditioni exponas  is  in  its  nature  and 
operation,  as  to  the  property  on  which 
the  levy  may  have  been  made,  an  alias 
execution.  Dryer  v.  Graham,  58  Ala. 
623. 

[b]  "Venditioni  exponas  is  a  writ 
of  execution  directed  to  the  sheriff  to 
sell  goods  and  chattels,  and  in  some 
states  lands,  which  he  has  taken  in 
execution  by  virtue  of  a  fieri  facias 
and  which  remain  unsold."  Borden  v. 
Tillman,  39  Tex.  262. 

[c]  In  Michigan,  it  is  not  customary 
to  resort  to  the  writ  of  venditioni  ex- 
ponas,  it   being   usual   to    proceed   on 
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the  old  execution  or  take  out  another, 
Woman  v.  Thompson,  51  Mich.  452,  16 
N.  W.  808. 

36.  111. — Logsdon  v.  Spivey,  54  HI, 
104;  Bellingall  r.  Duncan,  8  111.  477; 
Reddick  v.  Cloud's  Admrs.,  7  111.  670; 
Phillips  V.  Dana,  4  111.  551.  Ky.— Cox 
V.  Joiner,  4  Bibb  94;  Keith  v.  Wilsou, 
3  Mete.  201;  Colyer  v.  Higgins,  1  Duv. 
6,  85  Am.  Dec.  601.  Md.— Hall  v. 
Clagett,  63  Md.  57,  63;  Busey  v.  Tuck, 
47  Md.  171,  172j  Manahau  v.  Sammon, 
3   Md.   463. 

[a]  It  is  an  express  command  to 
sell  and  cannot  be  disobeyed  by  the 
sheriff.  St.  Bartholomew's  Church  v. 
Wood,  61  Pa.  96. 

[b]  If  its  mandate  is  for  sale  of 
lands  on  which  there  has  been  a  pre- 
vious levy,  it  not  only  compels  a  sale, 
but  confers  the  authority  to  sell.  Ala. 
Dryer  v.  Graham,  58  Ala.  623.  N.  C. 
Badham  v.  Cox,  33  N.  C.  456.  Tex. 
Young  V.  Smith,  23  Tex.  598;  Borden 
V.  MeRae,  46  Tex.  400;  Lockridge  v. 
Baldwin,  20  Tex.  303. 

37.  Mo.— Hicks  v.  Ellis,  65  Mo.  176. 
Pa.— Neil  v.  Colwell,  66  Pa.  216.  Eng. 
Hughes  V.  Rees,  4  Mees.  &  W.  468. 

38.  Taylor  v.  Doe,  13  How.  (U.  S.) 
293,  14  L.  ed.  287;  Dryer  v.  Graham,  58 
Ala.  623. 

[a]  The  two  writs  are  in  fact  hut 
one  writ,  the  venditioni  exponas  being 
designed  to  complete  what  has  been 
commenced.  Whiting  v.  Beebe,  12  Ark. 
421. 

39.  Wood  V.  Augustine,  61  Mo.  46; 
Borden  v.  McRae,  46  Tex.  396. 

40.  Quinn  v.  Wiswall,  7  Ala.  645. 
Contra,  Fiddeman  v.  Biddle,  1  Har, 
(Del.)  500. 
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the  property  nn?:old  for  want  of  buyers/^  or  the  property  for  other 
reasons  may  remain  nnsold/-  as  where  the  officer  whose  duty  it  is  to 
sell  either  omits,  neglects  or  refuses  to  sell/''  a  venditioni  exponas 
may  issue  requiring  the  officer  to  sell,  the  creditor  having  the  right  to  re- 
quire its  issuance.'**  In  some  jurisdictions  a  venditioni  exponas  is  neces- 
sary before  the  sheriff  can,  after  the  return  day,  sell  land,"  or,  it  has 
been  held,  other  property.'**^  In  some  states  where  real  property  is 
not  primarily  liable  for  debts  a  venditioni  exponas  must  issue  before 
real  property  can  be  taken  under  execution.'*^  A  venditioni  exponas 
with  an  alias  fieri  facias  clause  is  held  the  proper  writ  to  keep  up  the 
lien  created  by  the  levy,^^  though  if  the  lien  acquired  by  the  levy  of 
the  fieri  facias  be  lost  a  venditioni  exponas  thereafter  issued  has  no 
effect  to  revive  the  fieri  facias. ^^  A  venditioni  exponas  issued  after 
the  debtor's  death  is  void  where  no  scire  facias  or  other  process  has 
issued  to  make  the  heirs  or  personal  representatives  of  the  de])tor 
parties,^''  but  the  writ  may  issue  after  the  death  of  a  plaintiff  who 
has  caused  an  execution  to  be  levied.^^  Under  a  venditioni  exponas 
the  officer  can  only  sell  the  property  therein  described.^-    The  writ  in 


Form  of,  see  9  Standard  Proc.  742. 

41.  Burge  v.  Cunniugham,  6  Blaekf. 
(Ind.)  430;  Wolfe  r.  Wolfe,  4  Ind.  255; 
Locke  V.  Brady,  30  Miss.  21. 

42.  Dawson  r.  Jackson,  62  Ind.  171; 
Den  r.  Bank  of  Cape  Fear,  14  N.  C. 
279,  22  Am.  Dec.  722. 

43.  Ark. — Cummins  v.  Webb,  4  Ark. 
229.  N.  C— Smith  v.  Spencer,  25  N.  C. 
256.  Tex.— Borden  v.  McBae,  46  Tex. 
396. 

[a]  Where  an  officer  whose  duty 
it  is  to  sell  property  seised  to.  satisfy 
an  execution,  either  omits,  neglects,  oi 
refuses  to  make  sale  thereof,  accord- 
ing to  law,  the  creditor  whose  debt  oi* 
demand  the  property  was  seized  to 
satisfy,  may  have  a  writ  of  venditioni 
exponas,  to  compel  the  officer  to  dis- 
charge his  duty,  and  coerce  him  to  sell 
the  property,  or  forfeit  issues  to  the 
amount  of  the  demand.  Cummins  v. 
Webb,  4  Ark.  229. 

44.  Cummins   v.   Webb,   4   Ark.   229. 

45.  Pverton  v.  Perkins,  10  Yerg. 
(Tenn.)  328;  Young  v.  Smith,  23  Tex. 
598,   76  Am.   Dec.   81. 

[a]  As  to  Personal  Property  the 
Rule  Is  Diflferent.— "  The  reason  of  the 
distinction  is,  that  the  seizure  of  per- 
sonal property  vests  a  special  property 
in  the  sheriff,  who  may  take  posses- 
sion for  the  purposes  of  the  execution, 
and  complete  the  sale  after  the  return 
day,  by  virtue  of  the  authority  pre- 
viously given,  whereas,  a  levy  on  land 
gives   no   right   of  property   or  posses- 


sion. It  gives  no  authority  to  the  offi- 
cer to  take  possession  and  turn  the  de- 
fendant out,  but  only  a  right  to  enter 
for  the  purposes  of  the  sale.  It  con- 
fers authority  to  pass  the  title  mere- 
ly, not  to  change  the  possession;  and 
there  must  be  in  existence  some  law- 
ful authority  for  the  conversion  and 
sale  of  the  property.  The  execution 
could  confer  none  after  the  return  day; 
and  hence  the  necessity  of  a  venditioni 
exponas  for  that  purpose.  Young  v. 
Smith,  23  Tex.  598,  76  Am.  Dec.  81. 

46.  Mardre  r.  Felton,  61  N.  C.  279. 

47.  Cloud  r.  Lore,  5  Houst.  (Del.) 
163.  See  Weir  r.  Clayton,  19  Ala. 
132;  Armstrong  f.  Jackson,  1  Blaekf. 
(Ind.)   210,  12  Am.  Dec.  225. 

[a]  Venditioni  necessary  before 
sheriff  can  sell  land,  see  Glancey's  Les- 
see V.  Jones,  4  Yeates  (Pa.)  212;  Por- 
ter's Lessee  v.  Neelan,  4  Yeates  (Pa.) 
108. 

48.  Tarborough  v.  State  Bank,  12  N. 
C.  23. 

49.  Pasour  v.  Rhvne,  82  N.  C.  149. 

50.  Barfield  v.  Barfield,  113  N.  C. 
230,  18  S.  E.  505;  Samuel  f.  Zaehery, 
26  N.  C.  377;  Overton  v.  Perkins,  iO 
Yerg.    (Tenn.)    328. 

Sale  after  death  of  party  generally, 
see  infrn^  II,  B,  7,  d,  (VII),  (C). 

51.  Buckner  r.  Terrill,  Litt.  Sel.  Cas. 
(Ky.)   29,  12  Am.  Dec.  269. 

52.  Fenno   v.   Coulter,   14   Ark.   38. 
[a]     Though  the  officer  knows  there 

is  a  mistake  in  the  description,  he  can- 

Vol.  XVI 


164  JUDGMENTS  AXD  DECEEES,  ENFORCEMENT  OF 

some  states  issues  only  on  order  of  the  proper  court,^^  while  in  others 
it  is  issued  by  the  clerk  without  an  express  order  of  the  court.*^* 
A  delay  in  issuing  a  venditioni  exponas  may  operate  to  divest  the 
lien  of  the  execution.^^ 

(B.)  Form  and  Contents  of  Writ.  —  The  writ  of  venditioni  exponas 
need  not  contain  detailed  recitals  of  the  proceedings,  prior  to  the 
issuing  of  the  execution,  a  simple  recital  of  the  former  writ  and 
return,  and  a  command  to  the  sheriff  to  make  the  sale,  being  suiB- 
eient.^'''  The  writ  should  contain  such  a  description  of  the  property 
as  will  identify  the  subject  of  sale.^^  Mere  clerical  errors  in  the 
venditioni  exponas  will  on  application  be  remedied.^^ 

d.  Manner  and  Conduct  of  Sale. — (I.)  Generally.  — In  regard  to 
the  manner  of  an  execution  sale  the  plaintiff  and  the  sheriff  have  a 
reasonable  discretion  in  carrying  out  the  objects  of  the  writ,^^  it  being 
the  duty  of  the  officer  to  sell  in  such  manner  as  to  produce  the 
highest  price  and  work  the  least  injury  to  the  debtor.^"  The  officer 
simply  sells  all  the  right,  title  and  interest  of  the  debtor.*^^ 

A  preliminary  proclamation  and  reading  of  the  writ  is  sometimes  re- 
quired.'^- 


not  depart  from  it  and  sell  other  prop- 
erty.    Feuno  v.  Coulter,  14  Ark.  38. 

53.  Hinderman  v.  Fisher,  42  Pa. 
Super.  128. 

54.  Dryer  v.  Graham,  58  Ala.  623; 
Holmes  v.  Mclndoe,  20  'Wis.  657.  See 
Weir  V.  Clayton,  19  Ala.  132,  under 
old  statute. 

55.  Zug  V.  Laughlin,  23  Ind.  170. 
[a]     But  a  delay  of  twenty-one  days 

from  the  return  to  the  issuance  of  tho 
venditioni  exponas  does  not  ipso  facto 
divest  the  lien  of  the  execution.  Zug 
V.  Laughlin,  23  Ind.  170. 

56.  Hall  r.  Clagett,  63  Md.  57;  Ster- 
ling  V.    Emir-k,   Tapp.    (Ohio)    328. 

[a]  Sufficient  Writ. — Such  an  order 
of  sale,  which  recites  the  issuance  of 
an  execution  by  a  justice  of  the  peace 
of  the  county  in  which  the  lands  lie, 
and  its  levy  by  a  constable  of  that 
county,  and  also  states  the  numbers 
of  the  land,  is  sufficient,  although  it 
does  not  designate  by  name  the  county 
or  the  district  in  which  the  lands  lie. 
Weir  V.  Clayton,  19  Ala.  132,  followed 
in  McConnaughy  v.  Baxter,  55  Ala. 
379. 

Forms  of  venditioni  exponas,  see  9 
Standard  Proc.  741,  et  seq.;  in  ad- 
miralty, 9  Standard  Proc.  42.  For 
statutory  forms  of  venditioni  exponas, 
see  Ala.  Civ.  Code,  1907,  §4120;  Ky. 
St.,  1909,   §1664. 
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57.  McConnaughy  v.  Baxter,  55  Ala. 
379. 

58.  De  Haas  v.  Bunn,  2  Pa.  335,  44 
Am.  Dec.  201;  Perkins  v.  Woodfolk,  8 
Baxt.     (Tenn.j     480. 

59.  Matson  v.  Sweetser,  50  111.  App. 
518,  528. 

60.  111.— Hay  v.  Baugh,  77  111.  500. 
N.  C— Skinner  v.  Warren,  81  N.  C. 
373;  State  v.  Morgan,  29  N.  C.  387. 
Wash. — Schaad  v.  Robinson,  59  Wash, 
340,  109  Pac.  1072. 

[a]  The  sheriff  in  selling  the  prop- 
erty is  the  agent  of  both  the  plaintiffs 
and  defendant,  owing  a  Ijke  duty  to 
each,  and  bound  to  protect  the  inter- 
est of  all  parties  concerned.  It  is  hia 
duty  to  see  that  the  property  is  not 
sacrificed  and  to  that  end  he  can  re- 
turn the  execution,  "no  sale  for  want 
of  bidders."  Davis  t'.  McCann,  143 
Mo.  172,  44  S.  W.  795;  Eogers  &  Bald- 
win Hdw.  Co.  V.  Building  Co.,  132  Mo. 
442,  ,34  S.  W.  57;  Cole  Co.  V.  Madden, 
91  Mo.  585,  4  S.  W.  397;  State  v.  Moore, 
72  Mo.  285;  Shaw  v.  Potter,  50  Mo. 
281;   Conway  v.  Nolte,  11  Mo.  74. 

61.  Kan. — Treptow  v.  Buse,  10  Kan. 
170.  Minn. — .Johnson  r.  Gerber,  114 
Minn.  174,  130  N.  W.  995.  Miss.— Wil- 
lis V.  Loeb,  59  Miss.  169.  Mo. — Dougher- 
tv  V.  Ganglbff,  239  Mo.  649,  144  S.  W. 
434. 

62.  Rem.  &  Bal.  Wash.  Code,  §587. 
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(II.)  What  Law  Governs. —  TliG  law  in  force  at  the  time  of  the  sale 
governs  the  L-onduct  of  the  sale."'' 

In  Federal  Courts. —  A  sale  on  execution,  and  all  proceedingrs  there- 
under, by  a  United  States  marshal,  is  groverned  by  the  state  law  in 
force  at  the  time  of  the  sale  and  proceedings.''* 

(III.)  When  Several  Executions  on  Same  Property.  —  "Wliere  several  exe- 
cntions  against  the  same  p(>rson  have  been  levied  on  tlie  same  property 
one  sale  may  be  made  and  the  proceeds  applied  according  to  their 
priority.*'^  But  property  cannot  be  sold  at  one  time  under  different 
executions  against  different  persons."*^ 

'\\nien  property  is  sold  by  a  sheriff  under  two  executions,  either  of 
whicli  is  valid,  the  sale  is  sufficient  to  transfer  to  the  purchaser  the 
execution  debtor's  title."^ 


63.  U.  S.— Smith  v.  Cockrill,  6  Wall. 
756,  18  L.  erl.  973.  111.— Martin  v.  Gil- 
more,  72  111.  193.  la. — Fonda  r.  Clark, 
43  Iowa  300;  Babcock  v.  Gurney,  42 
Iowa  154;  Holland  r.  Dickerson,  41 
Iowa  367.  Ky. — Reardon  v.  Searcy 's 
Heirs,  2  Bibb  202.  Me. — Poor  r.  Cliapin, 
97  Me.  29.5,  .54  Atl.  753.  Mass.— Sec 
Howe  r.  Starkweather,  17  Mass.  240. 
Mich. — Crane  v.  Hardy,  1  Mich.  56. 
Ohio. — Allen's  Lessee  i-.  Parish,  3  Ohio 
187.  Wash.— Whitworth  v.  McKee,  32 
Wash.  83,  72  Pac.  1046. 

But  see  McCracken  v.  Havward,  2 
How.  (U.  S.)  608,  11  L.  ed.  397;  Holl- 
man  r.  Collins,  1  Tnd.  24;  Stewart  i". 
Ycrmilyea,  8  Blackf.  (Tnd.)  56;  Lane 
V.  Fox',  8  Blac-kf.  (Ind.)  58;  Harrison 
V.  Stipp,   8   Blackf.    (Tnd.)    455. 

[a]  The  reason  of  the  rule  is  that 
the  remedy  jxirsued  to  enforce  an  ob- 
ligation must  be  according  to  the  law 
in  force  at  the  time  such  remedy  is 
sought.  Reardon  r.  Searcy's  Heirs,  2 
Bibb   (T<:v.)   202. 

64.  U".  S.— Smith  v.  Cockrill,  6  Wall. 
756,  18  L.  ed.  973.  lU.— Martin  v. 
Gilmore,  72  111.  193.  Mo. — Evans  f, 
Labaddie,  10  Mo.  425. 

See  generally  the  title  "United 
States  Courts." 

65.  Ky.— Locke  r.  Coleman,  4  T.  B. 
IMon.  315;  Knight  r.  Applegate's  Heirs, 
3  T.  B.  Mon.  335;  Brace  r.  Shaw,  16 
B.  Mon.  43;  Southard  v.  Pope's  Exr., 
9  B.  Mon.  261.  Me.— Chajnnan  v.  An- 
droscoggin R.  R.  Co.,  54  Me.  160,  the 
srde  must  be  under  but  one  execution, 
and  the  surplus,  if  any,  applied  to 
other  executions  in  order  of  priority. 
Mich. — Genev  r.  l^lavnard,  44  Mich.  578, 
7  N.  W.  173.  N.  Y.— See  Varnum  v. 
Hart,   119   N.    Y.    101,   23   N.   E.    183. 


Ohio.— Douglass  v.  McCoy,  5  Ohio  522. 
Pa. — Watmough  v.  Francis,  2  Clark 
261.  Tenn.— See  Tuck  r.  ChaffiB,  89 
Tenn.  566,  15  S.  W.  97;  Simpson  v. 
Sparkman,  13  Lea  360. 

66.  Bledsoe  r.  Willingham,  62  Ga. 
550;  Building  Assn.  r.  Henrv,  3  Phila. 
(Pa.;    34. 

[a]  Different  interests  of  different 
persons  in  same  piece  of  property  can- 
not be  sold  at  one  sale.  Danneel  r. 
Klein,  47  La.  Ann.  928,   17  So.  466. 

fb]  A  sheriff  cannot  legally  sell  a 
larger  estate  than  that  embraced  in  his 
levy.  Nor  can  three  levies  of  three 
several  executions,  each  against  a  dif- 
ferent defendant  be  consolidated  as 
authority  to  sell,  so  as  to  make  a  sin- 
gle act  of  sale  under  the  whole  pass 
title.  Thus,  where  one  of  the  levies 
was  upon  an  estate  for  life  in  certain 
realty  as  the  property  of  one  person, 
the  sole  defendant  in  the  first  fieri 
facias,  and  another  of  the  levies  was 
upon  an  undivided  half  in  remainder 
in  the  same  realty  as  the  property  of 
another  person,  the  sole  defendant  in 
the  second  fieri  facias,  and  another  of 
the  levies  was  upon  an  undivided  half 
in  remainder  in  the  same  realty,  as  the 
property  of  another  person,  the  sole 
defendant  in  the  third  fieri  facias,  a 
sale  of  the  realty  under  all  of  the 
fieri  facias  and  levies,  as  one  single 
transaction,  and  for  a  gross  sum,  was 
illegal  and  void.  The  purchaser  ac- 
quired nothing— no  title,  nck  right  to 
possession.  Bledsoe  v.  Willingham,  62 
Ga.  550. 

67.  De  Loach  r.  Bobbins,  T02  Ala. 
288,  14  So.  777;  Simpson  r.  Sparkman, 
13  Lea  (Tenn.)  360. 
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(IV.)  Notice  of  Sale.  —  (A.)  Notice  to  Public.  —  (1.)  Necessity  and  Gen- 
eral Statement.  —  In  many  jurisdictions  it  is  required  that  public  notice 
of  the  sale  be  given  by  publication  in  a  newspaper,*^^  by  posting"'-^  in 


68.  See  the  statutes  and  the  fol- 
lowing: Ga. — Lamb  r.  Allen,  50  Ga. 
207.  m.— Pearson  v.  Bradley,  48  111. 
250.  Ind. — Hill  v.  Pressley,  96  Ind. 
447;  Smith  v.  Rowles,  85  Ind.  264. 
La. — Soulier  v.  Benker,  37  La.  Ann. 
162;  \Yells  v.  Merz,  23  La.  Ann.  392. 
Mass. — Blake  v.  Rogers,  210  Mass.  588, 
97  N.  E.  68.  Mo. — Walton  v.  Harris, 
73  Mo.  489.  Neb.— Comp.  Laws,  1910, 
§§366,  367.  N.  D.— Publishing  if  pos- 
sible; if  not,  by  posting.  Rev.  Code, 
1905,  §§7130,  7131.  Okla.— Comp.  Laws, 
1909,   §5975.     Wye— St.,   1910,   §4694. 

[a]  If  there  be  no  newspaper  pub- 
lished in  the  county  in  wliit-h  land  is 
levied  on  for  sale,  notice  is  then  pub- 
lished in  the  nearest  newspaper  having 
the  largest  or  a  general  circulation  in 
such  county,  and  in  such  case  notice 
need  not  be  published  at  any  place  in 
said  county.  Lamb  v.  Allen,  50  Ga. 
207. 

[b]  Whero  flhe  defendant  was  the 
owner  and  publisher  of  the  only  news- 
paper in  the  county  and  refused  to  per- 
mit the  publication  of  the  notice  in 
his  paper,  it  was  held  that  notice  by 
handbills  was  legal  notice  within  the 
meaning  of  the  statute.  Walton  v. 
Harris,   73  Mo.  489. 

[c]  Election  of  Creditor. — It  is  the 
official  duty  of  the  sheriff  to  give  the 
plaintiff  or  his  attorney  a  reasonable 
opportunity  to  exercise  the  statutory 
privileges  of  designating  the  newspaper 
in  which  he  desires  the  publication  of 
the  notice  made.  If  the  sheriff  gives 
the  notice  to  a  newspaper  before  the 
creditor  has  had  a  reasonable  oppor- 
tunity to  designate  a  paper  of  his 
choice,  it  is  his  duty  to  give  the  notice 
also  to  the  paper  so  designated.  State 
V.  Wilson,  158  Mo.  App.  105,  139  S. 
W.  705. 

fd]  Election  of  Debtor. — When  the 
debtor  has  the  right  to  select  the  news- 
paper, his  selection  must  be  made 
promptly  upon  receiving  notice  of  the 
seizure.  The  sheriff  does  not  have  to 
hunt  the  debtor  to  learn  from  him 
what  newspaper  he  will  select.  Soulier 
V.  Benker,  37  La.   Ann.   162. 

[e]  Failure  To  Print  in  Official 
Journal. — Where  the  advertisement  is 
required   to    be   in   an   official   Journal, 
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an  objection  that  the  advertisement 
was  not  made  in  the  official  journal  is 
without  weight,  if  at  the  time  of  the 
advertisement  there  was  no  official 
journal  in  the  jurisdiction.  Wells  v, 
Merz,  23  La.  Ann.  392. 

[f]  Mandamus  To  Compel  Publica- 
tion.— A  paper  having  been  properly 
designated,  the  owners  of  such  paper 
or  any  other  person  having  a  pecun- 
iary interest  in  the  publishing  of  such 
notice  may  by  mandamus  compel  the 
sheriff  to  have  the  notice  published  in 
such  paper.  The  execution  creditor, 
however,  cannot  compel  the  sheriff  by 
mandamus  to  perform  this  duty  where 
it  does  not  appear  that  he  will  be  in- 
jured in  a  pecuniar}^  way  by  the  sher- 
iff 's  breach  of  duty.  If  the  sheriff 
knows  of  the  designation  by  the  cred- 
itor a  formal  demand  on  such  officer 
need  not  be  made  as  a  condition 
precedent  to  a  mandamus.  State  v. 
Wilson,  158  Mo.  App.  105,  139  S.  W. 
705.  See  the  title  "Sheriffs,  Constables 
and  Marshals." 

Defects  in  notice  of  sale  as  ground 
for  setting  aside,  see  infra,  II,  B,  7,  k, 
(IV),   (F). 

Notice  on  postponement  of  sale,  see 
infra,  II,  B,  7,  d,   (VI),   (B). 

69.  See  the  statutes  and  the  fol- 
lowing: Ky. — Lawrence  v.  Speed,  2 
Bibb  401.  La. — Pumphrey  v.  Delaheus- 
saye,  9  Rob.  42;  Vincent  V.  Sanford, 
5  La.  Ann.  560;  Fox  v.  Tio,  1  La. 
Ann.  334.  N.  H.— Russell  v.  Dyer,  40 
N  H.  173.  N.  Y. — Schmidt  v.  Barry, 
21  Civ.  Proc.  21,  15  N.  Y.  Supp.  122, 
39  N.  Y.  St.  403.  Vt.— Austin  v.  Soule, 
36  Vt.  645.  Wash.— Whitworth  v.  Mc- 
Kee,  32  Wash.  83,  72  Pac.  1046. 

[a]  Statute  (1)  held  directory  only, 
and  failure  to  post  notices  as  required 
M'ill  not  render  the  sale  void.  McDon- 
old  V.  Winton,  4  Lane.  Law  Rev.  (Pa.) 
194;  Jones  v.  Planters'  Bank,  3  Humph. 
(Tenn.)  76.  (2)  Statute  being  merely 
directory  a  failure  to  literally  comply 
with  its  requirements  will  not  invali- 
date purchaser's  title.  Huffman  v. 
Gaines,   47   Ark.   226,   1   S.  W.   100. 

[b]  Where  the  statute  does  not 
specify  the  number  of  notices  one  will 
be  sufficient.  Holmes  v.  Jordan,  163 
Mass.  147,  39  N.  E.  1005. 
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eonspienous  places,  or  in  both  ways.^"  "Whore  the  statute  provides 
that  notice  may  be  by  publication  "or"  by  posting,  either  method 
will  suffice/^  Wh(  ther  a  particular  place  is  a  public  place  within  the 
meaning  of  the  statute,  is  a  question  partly  of  fact  and  partly  of  law.'^^ 
No  notice  can  be  substituted  for  the  required  statutory  notice. ^^  The 
same  notice  may  serve  for  sale  under  two  separate  writs, ^^  and  where 
one  execution  is  issued  on  several  judgments  one  advertisement  of  a 
sale  thereundin*  is  sufficient. ^^  The  fact  that  the  land  to  he  sokl  may 
not  appear  on  the  records  in  the  name  of  the  defendant  will  not  alter 
the  manner  of  giving  notice.'"^ 

Waiver.  —  The  parties  to  the  suit  may  waive  notice  of  the  sale,'^ 
and,  some  decisions  hold,  the  execution  debtor  alone  may  waive  the 
notice." 

Presumption.  —  In  the  absence  of  proof  to  the  contrary  it  will  be 
presumed  that  proper  notice  of  the  sale  has  been  given. ^^ 

(2.)  Form  and  Contents  of  Notice. —  (a.)  Ecqui^itcs  in  General.  —  Whether 
the  notice  must  be  in  English  or  may,  under  some  circumstances,  be 


[(■]  In  Town  in  Which  Taken. — Un- 
der a  statute  requiring  notice  of  the 
sale  to  be  posted  in  the  town  in  which 
the  property  was  taken,  it  is  error  to 
post  notice  in  another  town  to  which 
the  officer  removed  the  property. 
Schmidt  r.  Barry,  21  Civ.  Proc.  21, 
15  N.   Y.  Supp.   122,  39  N.  Y.  St.  403. 

70.  See  the  statutes,  and  Lehnhardt 
r.  Jennings,  119  Cal.  192,  48  Pac.  5G, 
51   Pac.  195. 

[a]  The  object  of  the  notice  is  to 
inform  the  public  so  that  there  may 
be  competitive  bidding.  Ark. — Woods 
r.  Hayes,  85  Ark.  163,  107  S.  W.  387. 
Mass.— Blake  r.  Kogers,  210  Mass.  588, 
97  N.  E.  68.  R.  I.— Barrows  v.  Nat. 
Rubber  Co.,  12  R.  T.  173. 

[b]  When  property  is  perishable  the 
sale  mav  be  without  notice.  Mo.  Rev. 
St.,  1909,  §2208. 

71.  Ollis  r.  Kirkpatrick,  3  Idaho 
247,  28  Pac.  435;  Fitch  v.  Heirs  of 
Dunlap,  2  Ohio  78. 

72.  Russell  r.  Dyer,  40  N.  H.  173. 

[a]  Mixed  Question  of  Law  and 
Fact. — The  nature  and  situation  of  the 
places,  and  the  uses  to  which  they  are 
Applied,  are  matters  of  fact,  to  be  set- 
tled by  a  jury.  But  when  these  are 
settled,  whether  the  place  is  to  be  con- 
sidered a  public  place  within  the  intent 
of  the  statute,  is  purely  a  question  of 
law.     Russell   r.  Dyer,  40  N.  H.   173. 

[b]  "PubUc  Place."— A  statute  re- 
quiring goods  to  he  levied  upon  and 
sold  on  an  execution  to  be  advertised 
and  sold  at  some  "public  place,"  means 


a  place  where  the  advertisement  would 
be  likely  to  attract  general  attention 
so  that  its  contents  might  reasonably 
be  expected  to  become  a  matter  of 
notoriety;  a  barn,  dwelling-house,  shed, 
or  even  a  rock  or  tree,  if  answering 
this  condition  may  be  a  public  place 
within  the  meaning  of  the  statute. 
Austin  f.  Soule,  36  Vt.  645.  See  also 
Russell  V.  Dver,  40  N.  H.  173. 

73.  Russell  v.  Dyer,  40  N.  H.  173. 

74.  Derry  Bank  v.  Wester,  44  N. 
H.  264. 

75.  Arnold  v.  Dinsmore,  3  Coldw. 
(Tenn.)    235. 

76.  Lehnhardt  r.  Jennings,  119  Cal. 
192,  48  Pac.  56,  51  Pac.  195. 

77.  Wederstrandt  r.  Marsh,  11  Eob. 
(La.)  533;  Davis  r.  Murray,  2  Mill 
(S.  C.)   143,  12  Am.  Dec.  66L 

78.  Ky. — Greer  v.  Wintersmith,  85 
Kv.  516,  4  S.  W.  232.  La.— Barron 
r."  Sollibellos,  28  La.  Ann.  289.  S.  C. 
Davis  r.  Murray,  2  Mill  143,  12  Am. 
Dec.  661,  if  there  are  no  legal  liens 
against  property.  Vt. — Burroughs  v. 
Wright,   19   Vt.  510. 

79.  La.— Soniat  v.  Miles,  32  La.  Ann. 
164.  Md. — Hanson  r.  Barnes'  Lessee, 
3  Gill  &  J.  359,  22  Am.  Dec.  322. 
Mass. — Holmes  v.  Jordan,  163  Mass. 
14  7,  39  N.  E.  1005.  Mich.— See  Grand 
Rapids  Nat.  Bank  r.  Kritzer,  116  :Micb. 
GS8,  75  N.  W.  90.  Mo.— Evans  r.  Rob- 
berson,  92  Mo.  192,  4  S.  W.  941.  1  Am. 
St.  Rep.  701;  Chandler  v.  Bailey,  89 
Mo.  641,  1  S.  W.  745.  N.  Y.— Wood  V. 
Morehouse,  45  N.  Y.  368. 
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in  a  foreign  language,  depends  upon  the  statute.^"  The  notice  should 
contain  the  date,^^  the  hour^-  and  place  of  sale,^^  the  name  of  the 
owner,**  name  of  the  plaintiff,*^  and  a  description  of  the  property.^" 
The  notice  should  be  signed  by  the  sheriff. '^^    In  some  jurisdictions  the 


80.  See  the  statutes  and  the  fol- 
lowing: La.— Code  Pr.,  art.  668.  N.  M, 
Comp.  Laws,  1897,  §3113.  N.  Y.— Code 
Civ.  Proe.,  1908,  §1429.  Ohio.— Gen. 
Code,  1910,  §§11,683,  11,684.  Pa.— Pur- 
don's  Dig.,  p.  1568. 

81.  m.— McCormick  v.  Wheeler,  36 
111.  114,  85  Am.  Dec.  388.  Mo.— Har- 
rison V.  Cachelin,  35  Mo.  77.  Pa. 
Purdon's  Dig.,  p.  1568.  S.  C— Code, 
1902,  §2617.  S.  D.— Comp.  Laws,  1910, 
§366.     Vt.— Pub.  St.,  1906,   §2154. 

[a]  Where  the  sale  is  to  continue 
from  day  to  dav  it  should  be  so  stated 
in  the  notice.     Ga.  Code,  1895,  §5456. 

[b]  Mistake  in  Date. — Notice  of 
sale  on  Saturday  the  twenty-fourth  is 
insufficient  where  the  twenty-fourth 
falls  on  Sunday,  to  support  a  sale  on 
the  twenty-third,  notwithstanding  an 
alteration  in  the  notice  to  correct  the 
date,  eight  davs  before  the  sale.  Thayer 
V.  Roberts,  44^^  Me.  247. 

82.  See  the  statutes. 

[a]  Failure  To  Specify  the  Hour. 
A  sale  of  real  estate  on  execution  will 
not  be  set  aside  because  it  was  adver- 
tised to  take  place  between  12  and 
5  o'clock  of  the  day  of  sale,  without 
specifying  the  particular  hour,  where 
there  is  no  proof  of  fraud  or  unfair 
practice.  Coxe  v.  Hoisted,  2  N.  J.  Eq. 
311. 

[b]  Unnecessary  to  state  the  hour 
of  sale.  Evans  v.  Robberson,  92  Mo. 
192,  4  S.  W.  941,  1  Am.  St.  Eep.  701. 

83.  See  the  statutes  and  the  fol- 
lowing: La. — Zacharie  v.  Winter,  17 
La.  76.  Mass. — Whitaker  v.  Sumner,  7 
Pick.  551,  19  Am.  Dec.  298.  Mo.— Har- 
rison V.  Cachelin,  35  Mo.  77.  Tenn. 
Hinson  v.  Hinso^,  5  Sneed  322,  73  Am, 
Dec.  129. 

84.  Ganong  v.  Green,  64  Mich.  488, 
31  N.  W.  451;  Farr  v.  Sims,  Eich.  Eq. 
Cas.   (S.  C.)   122. 

[al  But  where  one  of  several  own- 
ers is  unknown  to  the  officer,  the  omis- 
sion to  include  the  name  of  such  own- 
er from  the  advertisement  will  not 
prevent  his  interest  being  sold.  Cald- 
well V.  Blake,  69  Me.  468. 

[b]  Failure  to  mention  (1)  one  of 
the  defendants  held  immaterial.     Har- 
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rison  v.  Cachelin,  35  Mo.  79.  (2)  In 
Citizens'  Nat.  Bank  r.  Interior  L.  &  I. 
Co.,  14  Tex.  Civ.  App.  301,  37  S.  W. 
447,  it  was  held  that  the  notice  need 
not  state  which  one  of  several  defend- 
ants owned  the  interest  in  the  property 
to  be  sold. 

[c]  Where  the  statute  does  not  re- 
quire it,  a  failure  to  state  who  the  de- 
fendant in  execution  is,  or  whose  prop- 
erty it  is  that  is  advertised  for  sale, 
will  not  vitiate  the  sale,  though  it 
would  be  very  proper  to  specify  these 
matters.  Mich. — Ganong  v.  Green,  64 
Mich.  488,  31  N.  W.  461;  Perkins  v. 
Spauldiug,  2  Mich.  157.  N.  Y.— Chap- 
man V.  Morrill,  19  Hun  318.  Tex. 
Citizens'  Nat.  Bank  v.  Interior  Land 
&  L  Co.,  14  Tex.  Civ.  App.  301,  37  S. 
W.  447. 

[d]  Execution  Against  Town. — Where 
the  statute  requires  the  officer  to  pub- 
lish in  his  notice  of  sale  of  property 
of  an  individual  under  an  execution 
against  a  town  "the  names  of  such 
proprietors  as  are  known  to  him  and, 
if  the  names  are  not  known,  the  num- 
ber of  the  lots,"  it  is  not  a  compli- 
ance if  the  oflfieer  fail  to  state  the 
name  of  any  proprietor  and  states  in 
his  notice  "that  the  proprietors  there- 
of were  mostly  unknown  to  me."  Crafts 
v.  Elliotsville,  47  Me.  141.  See  also 
Caldwell  V.  Blake,  69  Me.  458. 

85.  Farr  v.  Sims,  Eich.  Eq.  Cas. 
(S.  C.)    122. 

[a]  Variance  in  Name. — Giving  the 
plaintiff's  name  as  Bartlett  instead  of 
Bassett  is  immaterial.  Horton  V.  Bas- 
sett,  16  E.  I.  419,  16  Atl.  715. 

86.  See  infra,  11,  B,  7,  (IV),  (A), 
(2),  (b). 

87.  May  he  signed  "by  deputy  sheriff. 
Wallis  V.  Thomas,  6  La.  Ann.  76. 

[a]  An  execution  issued  on  a  judg- 
ment rendered  in  the  supreme  court, 
when  executed  by  a  sheriff  of  a  coup- 
ty,  is  executed  by  him  as  the  deputy 
of  the  sheriff  of  the  supreme  court; 
however,  it  is  sufficient  if  he  sign  the 
notice  of  sale  under  such  execution  as 
county  sheriff,  instead  of  as  deputy  to 
the  sheriff  of  the  supreme  court.  Ross 
V.  Banta,  140  Ind.  120,  34  N.  E.  865. 
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terms  of  the  salo  should  be  advertised."^  In  the  absence  of  statute 
the  notice  need  not  contain  a  description  of  the  judf^'ment  and  the 
amount  due  tliereunder.^"  Mere  surplusage  in  the  notice  will  not 
affect  the  validity  of  the  sale.^''  Special  statutory  forms  of  notice  have 
been  provided  for  in  some  states.^^ 

(b.)  Dcpcription  of  Property.  —  The  notice  should  contain  such  a  de- 
scription of  the  property  as  will  be  sufficient  to  identify  it  with  reason- 
able certainty  so  that  no  one  may  be  misled  thereby,"-  or  injury  done 


88.  Farr  v.  Sims,  Rich.  Eq.  Cas. 
(S.  C.)   122. 

[a]  If  the  sheriff  intends  to  sell 
for  specie  the  notice  should  so  state. 
Farr  v.  Sims,  Rich.  Eq.  Cas.  (S.  C.) 
122. 

89.  State  r.  Haverlv,  63  Neb.  87,  88 
N.  W.  172;  Citizens'  iSTat.  Bank  r.  In- 
terior Land  &  I.  Co.,  14  Tex.  Civ.  App. 
301,  37  S.  W.  447. 

[a]  Statement  Required.  —  N.  M. 
Comp.  Laws,  1S97,  §3115. 

90.  Thompson  r.  Barrow,  7  La. 
Ann.  669;  Bradley  r.  Heffernan,  156 
Mo.   653,  57  S.  W.   763. 

[a]  Too  Much  Property  Advertised. 
The  notice  is  not  rendered  invalid  by 
including  therein  more  than  the  sheriff 
was  authorized  to  or  did  in  fact  sell. 
Northwestern  Mut.  Life  Ins.  Co.  r.  Mar- 
shall, 1  Neb.  (Unof.)  36,  95  N.  W. 
357. 

91.  See  Mont.  Rev.  Codes,  1907, 
§6828;   Utah  Comp.   Laws,   1907,   §3249. 

92.  See  the  statutes  and  the  fol- 
lowing: Ark. — Woods  v.  Haves,  85  Ark. 
163,  107  S.  W.  387.  Ga.— Collier  v. 
Yason,  12  Ga.  440,  58  Am.  Dec.  481, 
111.— Pollard  r.  King,  63  111.  36;  Grun- 
dy County  Nat.  Bank  v.  Rulison,  61 
111.  App.  388.  Kan,— See  Wheatley  i: 
Terrv,  6  Kan.  427.  Ky.— Humpich  v. 
Drake,  19  Ky.  L.  Rep.  1782,  44  S.  W. 
632.  La. — De  Armond  r.  Courtney,  12 
La.  Ann,  251;  McDonough  v.  Gravier's 
Curator,  9  La.  (0.  S.)  330,  531.  Md. 
Berry  r.  Griffith,  2  Har.  &  G.  337,  18 
Am.  Dee.  309.  Minn, — Hcrrick  v.  Am- 
merman,  32  Minn.  544,  21  N.  W.  836. 
Mo.— State  v.  Keeler,  49  Mo.  548.  Neb. 
StuU  V.  Se\Tnour,  63  Neb.  87,  88  N.  W. 
174;  Helmer  v.  Rehm,  14  Neb.  219,  15 
N.  W.  344.  S.  C— Farr  v.  Sims,  Rich. 
Eq.  Cas.  122. 

[a]  Description  should  be  as  ac- 
curate as  the  nature  of  the  case  will 
allow,  so  that  bidders  may  know  what 
they  are  bidding  for,  and  the  property' 
of  the  debtor  may  not  be  unnecessarily 


sacrificed.     De  Armond  v.  Courtnev,  12 
La.  Ann.  251. 

[b]  Description  Not  Misleading. 
Fact  that  notice  ilescribes  land  to  be 
sold  as  being  in  range  14  west,  instead 
of  range  15  west,  and  no  one  appears 
to  have  been  misled  by  the  defective 
description,  the  sale  will  not  be  set 
aside.  Woods  r.  Hayes,  85  Ark.  163, 
107  S.  W.  3S7. 

[c]  Metes  and  Bounds. — If  the  pub- 
lic is  properly  informed  of  the  prop- 
erty it  will  not  be  necessary  to  de- 
scribe the  property  by  metes  and 
bounds,  great  particularity  not  being 
required.  Stevens  v.  Bond,  44  Md.  506; 
Allen  V.  Cole,  9  N.  J,  Eq.  286,  59  Am. 
Dec.  416. 

[d]  Well  Known  Tract. — A  descrip- 
tion of  the  property  as  an  undivided 
third  part  of  the  lots  in  a  certain 
named  addition  to  St.  Louis,  it  ap- 
pearing that  the  addition  was  well 
known  bv  its  name,  is  sufficient.  Lisa 
V.  Lindeil,  21  Mo.  127,  64  Am.  Dec. 
222. 

[e]  Size  of  Lot.— The  fact  that  the 
property  is  niisdescribed  in  one  of  the 
two  papers  in  which  the  notice  was 
published  as  being  upon  a  lot  20X18 
feet,  when  in  fact  the  lot  was  20X181 
feet,  will  notj  invalidate  the  sale. 
Nea'fie  v.  Conrad,  6  W.  N.  C.  (Pa.) 
303, 

[f]  A  description  by  city  blocks  in- 
stead of  by  lots  held  valid  in  the  ab- 
sence of  anything  to  show  that  the 
amount  of  the  purchase  price  had  been 
affected.  Citizens'  Nat.  Bank  r.  In- 
terior L.  &  I.  Co.,  14  Tex.  Civ.  App. 
301,  37  S.  W.  447. 

fg]  Every  article  need  not  be  speci- 
fied in  the  notice  of  sale,  but  the  most 
prominent  and  valuable  should  be.  An 
unexpired  term  in  a  farm  is  of  this 
description  and  ought  to  be  specially 
mentioned.  Sipple  v.  Scotten,  1  Harr. 
(Del.)    107. 

[h]  Interest  of  an  heir  in  the  suc- 
cession is  insuffi.ciently  described  when 
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the  defendant.^"  And  a  description  which  is  uncertain  and  vague,^* 
or  which  misdescribes  the  propfrty,**^  vitiates  the  sale.  The  character, 
condition  and  location  of  the  property  are  considered  in  determining 
the  adequacy  of  the  description.^*'  The  name  of  the  county  need  not 
be  given  where  the  description  otherwise  identifies  and  locates  the 
property.^''  Where  real  property  is  sold  the  notice  should  state  the 
principal  improvements  on  the  premises,^^  so  as  to  advise  prospective 
purchasers  of  the  nature  and  value  of  the  property.^^ 

(3.)  Length  of  Notice.  — The  length  of  the  notice  depends  upon  the 
statute  and  differs  in  the  several  jurisdictions.^  Where  the  property 
is  perishable  or  consists  of  live  stock,  statutes  sometimes  permit  notice 


the  advertisement  fails  to  show  the 
proportion  of  the  heir's  interest,  or  how 
many  heirs  there  are,  or  the  amount 
of  tiie  inventory,  or  of  what  property 
the  succession  consisted.  De  Armond 
V.   Courtney,  12   La.  Ann.   251. 

93.  McPherson  v.  Foster,  4  Wash. 
C.  C.  45,  16  Fed.  Cas.  No.  8,921;  State 
v.  Keeler,  49   Mo.   548. 

94.  La. — McDonough  v.  Gravier's 
Curator,  9  La.  (0.  S.)  330,  531.  Mo. 
Evans  v.  Ashley,  8  Mo.  177.  R.  I. 
Childs  v.  Ballou,  5  E.  I.  537. 

[a]  City  or  Town  Not  Given. — A 
description  of  real  estate  in  the  no- 
tice of  sale  as  "lot  5,  block  39," 
giving  the  county  and  state,  but 
not  the  city  or  town,  is  not  suffi- 
cient. Herrick  v.  Ammerman,  32  Minn. 
544,  21  N.  W.  836. 

[b]  Where  a  person  owns  several 
lots  in  a  town  laid  off  on  a  particular 
tract  of  land  the  sheriff  cannot 
sell  his  interest  in  those  lots  by  an 
advertisement  offering  for  sale  the 
whole  tract  on  which  the  town  was 
laid  off,  such  description  being  too 
vague  and  uncertain.  Evans  v.  Ashley, 
8  Mo.  177. 

95.  Hoeflich  v.  Hoeflich,  12  Pa.  Co. 
Ct.  370. 

96.  Collier  V.  Vason,  12  Ga.  440,  58 
Am.  Dee.  481. 

[a]  Question  of  Fact. — Whether  the 
advertisement  by  the  sheriff  of  "eight 
city  lots  in  the  City  of  Albany,  Nos. 
not  recollected,  but  known  as  Joseph 
B.  Shore's  property,"  be  sufficient  de- 
scription, is  a  question  of  fact  for  the 
ji^ry  to  decide  npon  the  evidence. 
Collier  v.  Vason,  12  Ga.  440,  58  Am. 
Dec.  481. 

97.  Duncan  t:  Matney,  29  Mo.  369. 
[a]     If  section,  township  and  range 

be  given,  together  with  title  of  court 
and  names  of  parties,  the  name  of  the 
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county  and  state  in  which  the  property 
is  situated  need  not  be  given.  Stull 
V.  Seymour,  63  Neb.  87,  88  N.  W. 
174. 

98.  Oldham  v.  Hossenger,  5  Iloust. 
(Del.)  434.  But  see  Allen  v.  Cole,  9 
N.  J.  Eq.  286,  59  Am.  Dec.  416,  hold- 
ing that  the  number  of  buildings  or 
their  character  need  not  be  descHbed 
if  the  property  be  identified. 

99.  See  Schaeffer  v.  Latshaw,  1 
Woodw.   Dec.    (Pa.)    487. 

[a]  The  failure  to  give  notice  of 
a  stone  quarry  on  the  land  making  it 
worth  five  times  the  sale  price,  vitiates 
the  sale.  Schaeffer  v.  Latshaw,  1 
Woodw.   Dec.    (Pa.)    487. 

[b]  Where  Sale  Price  Not  Affected. 
But  a  failure  to  state  the  improve- 
ments on  the  land  where  there  is  no 
misdescription  of  the  land  and  it  is 
not  claimed  that  the  property  sold  for 
an  inadequate  consideration  will  not 
vitiate  the  sale.  Dougherty's  Case,  16 
Pa.  Co.  Ct.  214;  Parker  v.  Lynch,  13 
Pa.  Co.  Ct.  86. 

1.  See  the  statutes  of  the  several 
states,  and  the  following:  Kan. — Wat- 
kins  V.  Williams,  33  Kan.  149,  5  Pac. 
771.  Ky. — Sanders'  Heirs  v.  Norton, 
4  T.  B.  Mon.  464.  La. — Schwann  v. 
Sanders,  121  La.  461,  46  So.  573.  Pa. 
Currens  v.  Blocher,  21  Pa.  Super.  30. 
S.  C. — Ex  parte  Alexander,  35  S.  C. 
409,  14  S.  E.  854.  S.  D.— Bowman  v. 
Knott,  8   S.  D.   330,  66  N.  W.  457. 

[a]  Change  in  the  advertisement 
as  to  the  description  of  the  property 
held  not  to  invalidate  it  by  shortening 
the  required  notice.  Barrows  v.  Nation- 
al Rubber  Co.,  12  R.  I.   173. 

Effect  of  failure  to  give  notice  for 
length  of  time,  see  mfra,  II,  B,  7,  k, 
(IV),   (F). 

Confirmation  as  cure  of  defects  of 
notice,  see  infra,  II,  B,  7,  i,  (III). 
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to  be  shortened  to  a  reasonable  time  considering  the  character  and 
condition  of  the  property.^ 

(4.)  Specific  Kinds  of  Fropcrty. —  In  some  instances  special  provision 
is  made  for  notice  where  the  sale  is  of  a  corporate  franchise,^  or  stock/ 
or  of  a  term  of  years.^ 

(5.)  Compelling  Notice.  —  The  execution  debtor  may  apply  to  the  court 
to  compel  the  giving  of  the  required  notice  where  a  delay  would  be 
prejudicial." 

(6.)  Affidavit  of  PublUcation.  —  In  some  states  the  publication  of  notice 
of  sale  must  be  proved  by  the  affidavit  of  some  one  familiar  with  the 
factsJ 

(B.)  Notice  to  Plaintiffs  in  Execution. —  Statutes  sometimes  require 
notice  to  be  given  to  the  execution  plaintiffs.^ 

(C.)  Notice  to  Execution  Debtor  or  His  Kepbesentative.  —  Notice  of  the 
sale  must,  in  many  jurisdictions,  be  given  to  the  debtor,^  or  in  the 


2.  See   the   statutes. 

[a]  It  is  the  duty  of  the  sheriff  to 
obtain  authority  from  the  court  to 
make  au  immediate  sale.  Arnold  v. 
Fowler,  94  aAld.  497,  51  Atl.  299,  89 
Am.  St.  Rep.  444. 

[b]  "The  words  'liable  to  deterio- 
rate from  keeping,'  emploved  iu  the 
Georgia  Civil  Code,  §5463,  for  the  pur- 
pose of  designating  a  class  of  personal 
property  which  may,  under  its  pro- 
visions, be  brought  to  speedy  sale,  do 
not  apply  to  articles  which  because  of 
their  enduring  nature  are  unlikely, 
merely  by  reason  of  the  lapse  of  a 
brief  space  of  time,  to  undergo  changes 
in  form  or  otherwise  causing  deprecia- 
tion in  value,  but  to  articles  which 
are  for  such  a  reason  subject  to  such 
changes.  An  ordinary  cotton-press 
does  not  fall  within  the  class  described 
by  the  words  above  quoted."  Jolley 
f.  Hardeman,  111  Ga.  749,  36  S.  E. 
952. 

3.  Me.  Rev.  St.,  190.3,  ch.  86,  §17; 
N.  H.  Pub.  St.,  1901,  ch.  232,   §12. 

4.  Fla.  Gen.  St.,  1906,  §1648;  Me. 
Rev.  St.,  1903,  ch.  86,  §16. 

5.  Mass  Rev.  Laws,  1902,  p.  1601, 
§52. 

6.  Baldwin  v.  Talbot,  46  Mich.  19, 
8  N.  W.  565. 

7.  Thompson  v.  Higginbotham,  18 
Kan.  42;  Vroman  v.  Thompson,  51 
Mich.  452,  16  N.  W.  808.  See  Mag- 
ney  v.  Roberts,  129  Iowa  218,  105  N. 
W.  430. 

[a]  Affidavit  of  publisher  may  be 
sworn  to  before  register  of  deeds. 
Thompson  v.  Higginbotham,  18  Kan. 
42. 


8.  Clements  v.  Williamson,  5  Houst. 
(Del.)  25,  and  to  the  plaintiff  in  any 
other  execution   in  hands  of  sheriff. 

9.  Del.— Wolf  V.  Heathers,  4  Harr. 
325.  La. — Guidery  v.  Guidery,  2  Mart. 
(O.  S.)  132.  Me.— Rev.  St.,  1903,  ch. 
8,  §33.  Mass.— Rev.  Laws,  1902,  p. 
1607;  Parker  r.  Abbott,  130  Mass.  25. 
Minn.— Rev.  Laws,  1905,  §4305.  N.  H. 
Pub.  St.,  1901,  ch.  233,  §20;  Russell 
r.  Dver,  40  N.  H.  173.  N.  C— Rev., 
1905,'  §642.  See  Borden  r.  Smith,  20 
N.  C.  27.  Pa.— Purdon's  Dig.,  p.  1568. 
Tenn. — Hinson  r.  Hinson,  5  Sneed  322; 
IMitchell  V.  Lipe,  8  Yerg.  179,  29  Am. 
Dec.  116;  Richards  v.  Meeks,  11  Humph. 
455,  54  Am.  Dec.  49;  Downing  v. 
Stephens,  1  Baxt.  454;  Prater  v.  Mc- 
Donough,  7  Lea  670.  Tex. — Leeper  r. 
O'Donohue,  18  Tex.  Civ.  App.  531,  45 
S.  W.  327.     Vt.— Pub.  St.,  1906,  §2176. 

[a]  Where  (1)  defendant  is  out  of 
the  county  but  in  the  state,  he  is  to 
be  personally  served  with  notice. 
Young  r.  Sciiofield,  132  Mo.  650,  34 
S.  W.  497.  (2)  But  not  where  he  is 
a  non-resident  of  the  state  though  he 
has  an  attorney  in  fact  within  the 
state.  Norman  r.  Eastburn,  230  Mo. 
168,  130  S.  W.  276.  (3)  Personal 
service  is  sufficient  if  made  before 
judgment,  though  defendant  is  a  non- 
resident of  the  county  at  the  time  the 
writ  is  issued.  Doughertv  v.  Gangloff, 
239  Mo.  649,  144  S.  W.  434. 

[b]  Not  Applicable  Where  the  Exe- 
cution Is  Based  on  a  Justice's  Tran- 
script.— McAnaw  r.  Matthis,  129  Mo. 
142,  31   S.  W.  344. 

[c]  Posting  notice  at  place  of  busi- 
ness held   to  be  au  insullit-ieut   service. 
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case  cf  a  deceased  debtor,  to  liis  representatives.^"  According  to  some 
authorities  the  statutory  requirement  need  not  be  complied  with  when 
there  is  an  appearance  by  the  defendant,"  or  where  the  defendant  is 
in  possession  and  occupancy  of  the  premises  to  be  sold,^^  or  has  actual 
notice  of  the  sale.^^  In  some  states  a  notice  to  a  judgment  debtor  of 
the  time  and  place  appointed  for  the  sale  is  properly  served  by  leaving 
it  at  his  last  and  usual  place  of  abode,^*  but  this  is  not  sufficient  under 
a  statute  requiring  personal  notice.^^  In  some  jurisdictions  the  statute 
requires  notice  to  be  served  on  the  defendant  when  he  is  in  posses- 
sion.^^ The  object  of  giving  notice  of  sales  under  execution  is  to 
inform  the  debtor  that  his  property  is  about  to  be  sold.^''  This  notice 
to  the  defendant  should  specify  the  time^^  and  place  of  the  sale." 


Richards  v.  Meeks,  11  Humph,  (Tenn.) 
455. 

[d]  Service  on  tenant  of  defendant 
insufficient.  Lafferty  v.  Conn,  3  Sneed 
(Tenn.)  221.  But  see  Lewis  v.  Wood- 
all,  4  Houst.   (Del.)   543. 

[e]  Advertising  said  Personal  Service. 
Under  a  statute  requiring  twenty  days' 
notice  by  advertising  and  by  personal 
service  on  the  defendant,  it  has  been 
held  necessary  that  such  service  be 
made  twenty  days  before  *^^he  sale. 
Leeper  v.  6'Donohue,  18  Tex.  Civ. 
App.  531,  45  S.  W.  327. 

[f ]  Notice  of  Advertisement.  —  In 
Snouffer  v.  Heisig,  62  Tex.  Civ.  App.  81, 
130  S.  W.  912,  the  court  said:  "The 
notice  that  the  judgment  existed,  and 
that  the  same  would  be  enforced  by 
a  sale  of  the  property  if  it  was  not 
paid,  was  not  equivalent  to  the  notice 
required  by  statute  to  the  defendant 
in  the  execution  that  it  was  actually 
advertised  for  sale.  Bean  v.  City  of 
Brownwood,  91  Tex.  684,  45  S.  W. 
897." 

[g]  Where  the  officer  has  promised 
to  notify  the  debtor's  attorney  of  the 
date  of  the  sale,  his  failure  to  do  so 
is  sufficient  to  set  aside  the  sale.  State 
V.  Innes,  137  Mo.  App.  420,  118  S.  W. 
1168. 

[h]  Presumption  of  Notice. — Where 
a  sheriff's  return  of  an  execution  sale 
does  not  show  that  notice  of  the  sale 
was  served  upon  execution  defendant, 
it  will  not  be  presumed  that  notice 
was  not  given.  Corriell  v.  Doolittle,  2 
Gr.  (Iowa)  885.  But  see  Downing  v. 
Stephens,   1    Baxt.    (Tenn.)   454. 

[i]  In  Washington  personal  notice 
not  required.  .lohnson  v.  Johnson,  66 
Wash.  113,  119  Pac.  22;  Merritt  V. 
Graves,  52  Wash.  57,  100  Pac.  164. 

10.     Eansom  v.  Williams,  2  Wall.  (U. 
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S.)    313,  17  L.  ed.  803;   McLaughlin  v. 
McCumber,  36  Pa.   14. 

11.  Young  V.  Schofield,  132  Mo.  650, 
34  S.  W.  497,  appearance  tantamount 
to  personal  service. 

12.  Crowder  v.  Sims,  7  Humph. 
(Tenn.)    257. 

13.  Neafie  v.  Conrad,  6  W.  N.  C. 
(Pa.)   303. 

[a]  Contra.— The  fact  that  the  de- 
fendant actually  knew  of  the  proposed 
sale  will  not  affect  the  error  in  fail- 
ing to  give  him  the  proper  notice. 
Eichards  i'.  Meeks,  11  Humph.  (Tenn.) 
455,  54  Am.  Dee.  49;  Carney  v.  Car- 
ney, 10  Yerg.  (Tenn.)  491.  See  also 
Prater  v.  McDonough,  7  Lea  (Tenn.) 
670,  that  a  defective  notice  cannot  be 
supplemented  by  proof  that  defendant 
had  otherwise  acquired  knowledge  of 
the  fact  omitted   in  the  notice. 

14.  Holmes  V.  Jordan,  163  Mass. 
147,  39  N.  E.  IOC;  Croacher  v.  Oesting, 
143  Mass.  195,  9  N.  E.  532. 

[a]  Leaving  notice  at  defendant's 
residence  a  sufficient  service.  White 
V.  Chestnut's  Lessee,  11  Humph.  (Tenn.) 
79. 

15.  Parker  v.  Abbott,  130  Mass.  25. 

16.  Davis  V.  Brown  (Tenn.),  62  S. 
W.  381;  Shultz  v.  Elliott,  11  Humph. 
(Tenn.)    183. 

[a]  Leaving  copy  at  defendant's 
dwelling  sufficient.  Shultz  v.  Elliott,  11 
Humph.   (Tenn.)   183. 

17.  Blake  r.  Rogers,  210  Mass.  588, 
97  N.  E.  68;  Barrows  v.  Nat.  Rubber 
Co.,  12  R.  L  173. 

18.  Prater  v.  McDonough,  7  Lea 
(Tenn.)  670;  Hinson  v.  Hinson,  5  Sneed 
(Tenn.)  322,  73  Am.  Dec.  129. 

19.  Prater  v.  McDonough,  7  Lea 
(Tenn.)  670;  Hinson  v.  Hinson,  5  Sneed 
(Tenn.)  322,  73  Am.  Dec.  129,  failure 
to  do  so  renders  the  sale  void. 
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It  is  a  question  of  law  for  the  court  whether  the  notice  contains  all 
the  requisites  of  the  statute.-^ 

(V.)  Appraisal. —  (A.)  Necessity  foe.  —  In  many  instances  it  is  neces- 
sary or  proper  that  the  value  of  the  property  levied  on  shall  be 
ascertained  through  appraisers,^^  but  the  appraisal  may  be  waived.^^ 
It  is  the  duty  of  the  officer  to  notify  the  debtor  and  allow  him  a  reason- 
able specified  time    in  wliich  to  appoint  an  appraiser.-^ 

A  second  appraisement  is  provided  for  in  some  jurisdictions  where 
the  property  for  some  reason  is  not  sold  at  the  time  advertised."* 

(B.)  Appointment  of  Appraisers. —  The  statute  governs  the  method  of 
appointing  appraisers,-^  and  sometimes  provides    that    each    of    the 


[a]  Presence  of  defendant  at  tho 
sale  is  no  waiver  of  notice  of  its  time 
and  place.  Ilinson  v.  Hinson,  5  Sneed 
(Tenn.)    322,   73   Am.   Dec.    129. 

20.  Prater  V.  McDonough,  7  Lea 
(Tenn.)    670. 

21.  See  the  statutes  of  the  several 
states  and  Kearney  Land  &  Inv.  Co.  f, 
Aspinwall,  45   Neb.  601,  63  N.  W.  827. 

[a]  Personal  property  held  by  the 
execution  debtor  and  another  jointly 
need  not  be  inventoried  and  appraised. 
Eiehart  v.  Goodpaster,  25  Ky.  L.  Eep. 
889,   76   S.   W.   831. 

[b]  No  appraisement  of  real  estate 
sold  upon  execution  is  required,  even 
where  such  sale  is  expressed  to  be  sub- 
ject to  mortgage.  Armstead  v.  Jones, 
71  Kau.  142,  80  Pac.  56. 

[ c  ]  No  appraisal  necessary  ( 1 )  where 
the  property  was  fraudulently  con- 
veyed (N.  M.  Com.  Laws,  1897,  §3130), 
(2)  or  the  sale  is  for  debts  or  taxes 
due  the  state  (Xeb.  Comp.  St.,  1911, 
§7005),  (3)  or  if  the  execution  runs 
against  an  officer  for  moneys  received 
by  him  and  not  accounted  for.  Neb. 
Comp.  St.,  1911,  §7067.  Ohio.— Gen. 
Code,  1910,  §11,680.  Wyo.— Comp.  St., 
1910,   §4701. 

[d]  Where  the  officer's  return  is 
silent  on  the  subject  it  will  be  pre- 
sumed, in  the  absence  of  proof  to  the 
contrary,  that  the  sheriff  did  his  duty 
in  the  premises,  and  caused  the  land 
to  be  appraised  before  sale;  and  tho 
burden  is  on  the  party  attacking  such 
sale  to  show  that  there  was  no  ap- 
praisement.    Talbot  r.  Hale,  72  Ind.  1. 

[e]  A  fraudvdent  appraisement  is  as 
if  none  had  been  made.  Zacharie  r. 
Winter,  17  La.  76. 

22.  La.— Code  Prac,  art.  653.  Okla. 
Comii.  Laws.  1909,  §5978.  Pa.— Purd. 
Dig.,  pp.   1562,   1563. 

23.  La.— Code     Prac,     §671.       Me. 


Harriman  r.  Cummings,  45  Me.  351; 
Howe  r.  Wildes,  34  Me.  566.  N.  H. 
Gilbert  r.  Berlin,  70  N.  H.  396,  48  Atl. 
279.  Vt.— Briggs  f.  Green,  33  Vt.  565; 
Stanton  r.  Bannister,  2  Vt.  464. 

[a]  Where  an  officer  making  a  levy 
returns  that  he  notified  the  dcljtor  to 
be  present  at  the  time  and  place  to 
select  an  appraiser,  "which  he  utter- 
ly refused  to  do,"  this  is  sufficient  evi- 
dence of  the  notice  required  by  the 
statute.     Keen  v.  Briggs,  46  Me.  467. 

[b]  Specifying  Time. — The  time  to 
be  given  the  debtor  within  which  to 
apjjoint  an  appraiser  should  be  specified 
in  the  notice.  Fitch  v.  Tyler,  34  Me. 
463. 

[c]  If  debtor  is  a  corporation, 
notice  to  the  clerk,  treasurer,  agent, 
or  one  of  the  directors  to  choose  an 
appraiser,  is  sufficient.  N.  H.  Pub. 
St.,   1901,  eh.  233,  §4. 

[d]  What  is  a  "reasonable"  time, 
to  be  allowed  to  the  debtor,  in  which 
to  choose  an  appraiser,  is  submitted  to 
the  judgment  of  the  officer.  Fitch  V. 
Tyler,   34   :\[e.   463. 

[e]  When  the  debtor  has  gone  to 
parts  unknown  to  the  officer,  no  notice 
ineed  be  given,  nor  need  notice  be 
given  to  the  attorney  in  the  suit  un- 
less he  has  been  specially  appointed 
by  the  debtor  as  his  agent  for  that 
purpose.  Gilman  r.  Thompson,  11  Vt. 
643;    Galusha   v.   Sinclear,  3  Vt.   394. 

Notice  to  debtor  In  general,  seo 
infra,  IT.  B,  7,   (IV),  (C). 

24.  See   the   statutes. 

[a]  Twice  Advertised. — An  (Officer 
has  no  authority  to  cause  real  estate 
to  be  re-appraised  until  it  has  been 
twice  advertised  and  twice  offered  for 
sale.  Burkett  v.  Clark,  46  Neb.  466,  64 
N.  W.  1113. 

25.  See  the  statutes. 

[a]     Approval    of    Court.— In    §6    of 

Vol.  XVI 


174  JUDGMENTS  AND  DECREES,  ENFOECEMENT  OF 


parties  mnj  select  an  appraiser,  and  upon  their  failure  or  refusal  to 
do  so,  the  sheriff  may  make  the  appointment,  and  in  case  they  cannot 
as^ree'  they  or  the  sheriff  should  name  an  umpire.^''  Where  several 
parcels  of  land  have  been  taken  at  different  times,  there  may  be  differ- 
ent sets  of  appraisers.-' 

(C.)    Qualifications  of  Appraisers.  —  The  appraisers  should  be  disin- 
terested persons  of  the  neighborhood.-®     Whether  they  must  be  resi- 


the  Pennsylvania  Act  of  May  26,  1897, 
P.  L.  95/ which  reads  "the  value  of 
the  goods  and  chattels  claimed  shall 
be  determined  by  appraisers  appointed 
bv  the  sheriff  subject  to  the  approval 
thereof  by  the  court,"  the  word 
"thereof"  refers  to  the  valuation  of 
the  goods  as  determined  by  the  ap- 
praisers, and  not  to  the  mere  appoint- 
ment of  the  appraisers.  Lowry  V. 
Letzelter,  45  Pa.  Super.  143. 

[b]  Where  a  party  has  acquiesced 
in  the  valuation  of  the  goods  made  by 
the  ai>praisers,  and  has  given  the  bond 
required  by  the  statute  in  double  the 
amount  of  that  valuation,  he  cannot 
subsequently  object  to  the  admission 
■of  the  appraisement  in  evidence  be- 
cause "the  appointment  of  the  ap- 
praisers was  not  made  according  to 
law."  Lowry  v.  Letzelter,  45  Pa. 
Super.  143. 

26.  See  Boynton  v.  Grant,  52  Me. 
220;  Harriman  V.  Cummings,  45  Me. 
351. 

[a]  In  Eichardson  v.  Payne,  114 
Mass.  429,  it  was  held  that  the  officer 
having  no  authority  by  Rev.  St.,  ch. 
73,  §3  (Gen.  St.,  ch.  103,  §3),  to  ap- 
point an  appraiser  for  the  creditor; 
and  that  as  in  appointing  he  had  not 
assumed  to  be  the  creditor's  agent,  his 
act  was  not  ratified  by  the  creditor's 
acceptance  of  seizin. 

[b]  The  assignee  of  an  insolvent 
debtor  is  the  proper  person  to  appoint 
an  appraiser.  Fellows  v.  Hoyt,  69  N. 
H.  179,  44  Atl.  929. 

[c]  If  the  parties  mutually  agree 
on  the  appraisers  it  is  sufficient,  for 
as  said  in  the  opinion  of  the  court  in 
Eastman  v.  Curtis,  4  Vt.  616,  620,  "If 
the  X)arties  mutually  agreed  upon  the 
appraisers,  each  one  did  in  fact  choose 
an  appraiser." 

27.  Me.    Rev.  St.,    1903,   cli.    78,    §4. 

28.  la.— Code,  1897,  §4041.  Neb. 
Comp.  St.,  1911,  §7060.  Ohio.— Gen. 
Code,   1010,   §11,672. 

[al  The  Word  Neighborhood  Is  a 
Eelative    and    Indefinite    Term. — In  a 
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very  sparsely  settled  community,  a 
person  residing  in  a  town  thirty-five 
miles  distant,  might  be  "of  the  neigh- 
borhood." But  prima  facie  he  is  not, 
and  if  the  vicinity  of  the  land  is  so 
sparsely  settled  as  to  extend  the  neigh- 
borhood to  thirty-five  miles,  these  facts 
should  be  shown,  and  the  prima  facie 
condition  should  be  thus  rebutted. 
Woods   V.   Cochrane,   38   Iowa   484,   485. 

[b]  Appraisers  living  within  a  mile 
and  a  quarter  from  property  levied  on 
held  to  be  prima  facie  from  the  neigh- 
borhood. State  V.  Jungling,  116  Mo, 
162,  22  S.  W.  686. 

[c]  Unfriendly  feelings  towards  an 
execution  debtor  on  the  part  of  those 
appointed  appraisers  of  his  estate  upon 
the  levy  of  the  execution,  do  not  con- 
stitute a  legal  disqualification.  The  of- 
ficer making  the  appointment  is  the 
sole  judge  of  their  fitness  in  this  re- 
spect.    Briggs  r.  Green,  33  Vt.  565. 

[d]  A  subsequent  mortgagee  of 
property  sold  at  sheriff 's  sale  who  made 
a  private  arrangement  with  the  pur- 
cliaser,  who  was  the  seizing  creditor, 
was  an  incompetent  appraiser.  Zacharie 
r.  Winter,   17   La.   76. 

[e]  A  tenant  in  common  with  the 
judgment  debtor  held  to  be  incompe- 
tent as  an  appraiser.  Cowdrey  v.  Shel- 
don,  122   Mass.   267. 

[f]  A  purchaser  of  real  estate  on 
which  the  same  judgment  is  a  lien 
cannot  be  an  appraiser  of  the  personal 
property  levied  on,  even  though  the 
judgment  creditor  makes  no  objection 
to  him.  Conover  V.  Walling,  28  N.  J. 
Eq.   333. 

[g]  The  fact  that  the  officer  chose 
his  brother-in-law  as  an  appraiser  does 
not  vitiate  the  levy,  where  neither  the 
officer  nor  the  appraiser  had  any  in- 
terest in  the  land  or  its  value.  Brown 
V.  Washington,  110  Mass.  529,  531. 

[h]  The  surviving  husband  of  the 
sister  of  one  of  the  parties  is  not  dis- 
aualified  as  an  appraiser.  Blodgett  v. 
Brinsmaid,  9  Vt.  27. 

[i]    Want  of  qualification  of  one  of 
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doEts  of  tho  county  depends  upon  the  statute."  If  an  appraiser  has 
the  other  qualifieations  the  fact  tliat  he  is  not  twenty-one  years  of  age 
does  not  disqualify  him.^°  In  extending  an  execution  upon  real  estate 
lyini,'  in  difl'erent  parts  of  a  county,  different  appraisers  may  be 
selected  and  employed."^ 

(D.)  The  Appraisement. —  (1.)  'General  Statement.  — Several  interests 
in  or  parcels  of  real  estate  may  legally  be  appraised  together  in  one 
gross  estimate,^^  or  two  parcels  lying  side  by  side  may  be  separately 
appraised.^''  If  the  property  is  at  the  time  within  the  jurisdiction, 
it  makes  no  difference  whether  the  list  or  inventory  is  actually  made 
in  or  out  of  the  county."*  In  making  the  appraisement,  encumbrances 
on  the  property  should  be  deducted.^^  Unnecessary  matters  in  the  ap- 
praisement may  be  rejected  as  surplusage.^" 

(2.)  Description  of  Property.  —  The  inventory  and  appraisement  of 
goods  seized  under  execution  should  specify  particularly  the  articles 
or  property  seized.^^ 


the  appraisers  of  real  estate  sold  under 
execution,  as  that  he  was  not  a  house- 
holder, is  a  mere  irregularity  not  af- 
fecting the  power  of  the  sheriff  to  sell. 
Hill  V.  Baker,  32  Iowa  302. 

29.  See  the  statutes. 

[a]  It  is  not  requisite  that  the  ap- 
praisers should  be  residents  of  the 
county,  in  which  the  land  lies.  Fitch 
V.  Tyier,  34  Me.  4G3. 

30.  White  v.  Laurel  Land  Co.,  20 
Ky.  L.  Kep.  775,  82  S.  W.  571. 

31.  Boylston  v.  Carver,  11  Mass. 
515. 

32.  Peabody  v.  Minot,  24  Pick. 
(Mass.)  329;  Bond  v.  Bond,  2  Pick. 
(Mass.)   382. 

[a]  Joint  Ownership. — In  levying  an 
execution  against  two  joint  debtors 
upon  real  estate  held  by  them  in  com- 
mon, it  is  not  necessary  to  appraise 
each  one's  share  separately.  Dwinel 
f.  Soper,   32   Me.   119. 

[b]  Where  the  appraisers  appraise 
land  not  by  the  acre  but  in  gross,  it  is 
no  legal  objection  to  the  validity  of 
the  extent  that  they  certify  the  num- 
ber of  acres,  deducting  a  certain  quan- 
tity for  roads,  although  it  does  not 
otherwise  appear  that  there  are  any 
highwavs  upon  the  land.  Fletcher  v 
Slate   Capital   Bank,   37   N.   H.   369. 

33.  Ilathorn  v.  Corson,  77  Me.  582, 
1  Atl.  738. 

34.  Dean  v.  Thatcher,  32  N.  J.  L. 
470;  Walker  v.  Hill's  Exrs.,  22  N.  J. 
Eq.  513,  530. 

35.  See  the   statutes. 

[a]     If  the  liens  are  ascertained  by 


the  sheriff,  instead  of  the  appraisers, 
and  the  sale  in  fact  made  for  more 
than  two-thirds  the  appraised  value  of 
the  property,  exclusive  of  prior  incum- 
brances, the  sale  would  not  be  rendered 
invalid  for  the  reason  that  the  encum- 
brances were  thus  ascertained.  It 
would  be  but  a  mere  technical  irreg- 
ularity, working  no  prejudice  to  the 
defendant  in  execution.  Brown  v.  But- 
ters, 40  Iowa  544. 

[b]  But  where  two  parcels  of  land 
were  levied  on,  one  of  which  was  sub- 
ject to  a  mortgage  and  the  other  not, 
the  levy  was  held  not  to  be  invalid  be- 
cause both  parcels  were  appraised  aa 
one  estate,  and  no  deduction  was  mado 
on  account  of  the  mortgage.  Pettee  v, 
Peppard,  125  Mass.  66. 

36.  Symonds  v.  Harris,  51  Me.  14. 
[a]     Inconsistency   in   Appraisement, 

Where  the  appraisers  appraised  a  par- 
cel of  real  estate,  and  set  out  an  un- 
divided proportional  part  of  it  to  the 
creditor,  at  an  appraised  value  which 
did  not  agree  with  their  appraisement 
of  the  whole  parcel,  the  latter,  being 
unnecessary,  may  be  treated  as  sur- 
plusage and  disregarded.  Symonds  V. 
Harris,  51  Me.  14. 

37.  La.— Code  Pr.,  art.  676.  Me. 
Stevenson  v.  Fuller,  75  ^le.  324;  Jones 
r.  Buck,  34  Me.  301.  N.  J.— Unstick 
r.  Allen,  1  N.  J.  L.  168. 

[a]  In  a  levy  of  land  by  the  num- 
ber of  its  lot  and  reference  to  the  deed 
from  the  debtor's  grantor,  there  is  a 
sufficient     description     by     metes     and 
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(3.)  Sulscripfion  and  Oath. —  The  appraisement  slioiild  be  in  writing, 
properly  subscribed,  and  under  oath,^^ 

(E.)  Objectiovs. —  After  the  sale  is  made  it  is  too  late  for  the  parties 
for  the  first  time  to  question  the  correctness  of  the  appraisement  on 
any  other  ground  than  that  of  fraud.^^ 

(F.)  FiLixG,  —  It  is  the  duty  of  an  officer  to  deposit  a  copy  of  the 
appraisement  with  the  clerk  of  the  court  before  the  sale  is  adver- 
tised." 

(VI.)  Postponement.  —  (A.)  Generally. —  Statutes  generally  provide  for 
postponing  or  adjourning  the  sale  if  it  cannot  be  had  or  completed 
on  the  day  advertised.*^  The  officer  conducting  the  sale  has  the  power,*^ 


bounds,  within  the  import  of  the  stat- 
ute.    Cowan  V.  Wheeler,  31  Me.  439. 

38.  See  the  statutes. 

[a]  A  failure  to  have  the  appraisers 
sworn  will  not  affect  the  title  of  the 
purchaser,  unless  the  purchaser  par- 
ticipates in  the  irregularity.  Guelot  v. 
Pearce,  18  Ky.  L.  Kep.  1004,  38  S.  W. 
892;  Sayers  v.  Hahn,  5  Ky.  L.  Eep. 
320.  See  also  Hall  v.  Staples,  74  Me. 
178. 

[b]  Identity  of  person  subscribing 
the  appraiser's  return.  See  Boynton  v. 
Grant,  52  Me.  220. 

39.  Burkett  V.  Clark,  46  Neb.  466, 
64  N.  W.  1113;  Kearney  Land  &  Inv. 
Co.  V.  Aspinwall,  45  Neb.  601,  63  N.  W. 
827;  Vought  v.  Foxworthy,  38  Neb.  790, 
57   N.  W.  538. 

40.  Neb.— Burkett  v.  Clark,  46  Neb. 
466,  64  N.  W.  1113.  (overruling  La 
Flume  V.  Jones,  5  Neb.  256) ;  Kearney 
Land  &  Inv.  Co.  v.  Aspinwall,  45  Neb. 
601,  63  N.  W.  827.  Ohio.— Gen.  Code, 
1910,  §11,673.  Okla.— Comp.  Laws, 
1909,  §5979.  Wyo.— Comp.  St.,  1910, 
§4699. 

41.  See  the  statutes. 

[a]  In  Nebraska,  there  is  no  statute 
authorizing  an  adjournment  of  an  exe- 
cution sale.  Fraaman  v.  Fraaman,  64 
Neb.  472,  90  N.  W.  245,  97  Am.  St. 
Eep.  650. 

[b]  Where  there  is  only  ane  bidder 
present  this  fact  does  not  warrant  a 
Xjostponoment  under  a  statute  authoriz- 
ing a  postponement  for  want  of  bid- 
ders. Gilbert  v.  Watts-De  Golyer  Co., 
169  Til.  129,  48  N.  E.  430,  61  Am. 
St.  Rep.  154.  See  also  State  v.  John- 
ston, 2  N.  C.  293. 

42.  IT.  S.— United  States  v.  Dren- 
nen.  1  Hempst.  320,  25  Fed.  Cas.  No. 
14,992.  Idaho.— Ollis  r.  Kirkpatrick,  3 
Idaho   247,   28   Pac.   435.     111.— Gilbert 
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V.  Watts-De  Golyer  Co.,  169  111.  129, 
48  N.  E.  430,  61  Am.  St.  Eep.  154; 
Eoseman  v.  Miller,  84  111.  297;  Phelps 
V.  Conover,  25  111.  309.  Me.— Crafts  v. 
Elliotsville,  47  Me.  141.  Mass. — Frazee 
V.  Nelson,  179  Mass.  456,  61  N.  E, 
40,  88  Am.  St.  Rep.  391;  Warren  v. 
Leland,  9  Mass.  265.  N.  J.— Coxe  v. 
Halsted,  2  N.  J.  Eq.  311.  N.  C— Mor- 
decai  v.  Speight,  14  N.  C.  428,  24  Am. 
Dee.  266;  Pope  v.  Bradley,  10  N.  C. 
16.  Pa. — Hollister  v.  Vanderlin,  165 
Pa.  248,  30  Atl.  1002,  36  W.  N.  C.  41, 
44  Am.  St.  Eep.  657;  Schoiield  v.  Cas- 
selberry,  9  W.  N.  C.  95.  R.  I.— Aldrich 
V.  Grimes,  14  E.  I.  219;  Eeynolds  v. 
Hoxsie,  6  E.  I.  463.  Vt.— Jewett  v. 
Guyer,  38  Vt.  209. 

[a]  Effect  of  an  improper  adjourn- 
ment is  to  render  the  sale  voidable, 
upon  proper  proceedings,  but  not  void, 
Jackson  v.  Spink,  59  111.  404. 

[b]  Not  sufficient  cause  that  sheriff 
had  heard  indirectly  that  a  third  per- 
son claimed  the  property.  Gilbert  v. 
Watts-De  Golyer  Co.,  169  111.  129,  48 
N.  E.  430. 

[c]  One  more  adjournment  than  ia 
authorized  by  statute  is  a  mere  irreg- 
ularity to  be  taken  advantage  of  only 
on  a  showing  of  prejudice.  Eeese  f. 
Dobbins,  51  Iowa  282,  1  N.  W.  540. 

[  d  1  Compliance  With  Statute. — Where 
the  statute  authorizes  an  adjournment, 
if  necessary,  "from  day  to  day,  not 
exceeding  three  days,"  it  is  illegal  to 
adjourn  the  sale  from  the  sixteenth  to 
the  twenty-second  day  of  the  same 
month.  Crafts  v.  Elliotsville,  47  Me. 
141. 

[e]  When  advertised  for  a  general 
election  day  the  sheriff  may  postpone 
it  until  the  succeeding  day.  Pope  v. 
Bradley,   10  N.   C.   16. 

[f]  By  consent  of  the  parties  the 
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for  good  cause,  to  adjourn  the  sale,  even  in  the  absence  of  statute;"*^ 
the  propriety  of  so  doin^  resting  in  his  sound  discretion/''  The  ad- 
journiuent  may  be  to  a  different  phice.*' 

(B.)    Notice  on  Postponement. —  When  the  sale  is  postponed  a  new 
notice  of  tlie  sale  is  required  in  some  states,*"  while  in  other  states  the 


sale  may  certainly  be  postponed.  Hil- 
liard  v.  "Wilson,  76  Tex.  180,  13  S.  W. 
25. 

43.  Russell  r.  Richards,  11  Me.  371, 
26  Am.  Dec.  532;  Aldrich  r.  Grimes,  14 
R.  I.  219;  Reynolds  v.  Hoxsie,  6  R.  I. 
463.  Contra,  Enloe  V.  Miles,  12  Smed. 
&  M.   (Miss.)    147. 

[a]  Postponement  Without  Statu- 
tory Authority. — ''Upon  a  careful  ex- 
amination, we  have  not  found  any 
authority  expressly  given  by  statute  to 
a  sheriff  to  adjourn  the  vendue  of  per- 
sonal property  taken  on  execution  from, 
and  belonging  to  an  individual,  either 
to  a  subsequent  day  or  to  a  different 
place.  Yet  it  is  easy  to  state  cases 
where  such  sheriff  might  not  have  pos- 
sible time  to  complete  the  sale  on 
the  day  appointed,  owing  to  the  amount 
of  the  property,  and  the  multitude  of 
articles,  which  he  had  seised.  Again, 
the  day  appointed  might  be  so  stormy 
that  no  persons  could  or  "u-ould  attend 
the  auction  with  a  view  of  purchasing, 
or  for  some  other  cause,  as  was  the 
fact  in  the  present  case;  or  if  present, 
persons  might  not  incline  to  bid.  In 
such  circumstances  what  could  a  sher- 
iff do,  unless  he  could  adjourn  the  sale? 
Must  the  creditor  lose  his  debt,  by 
losing  the  attachment,  without  any 
fault  in  any  one  on  whom  ho  could 
effectually  call  for  damages?  This 
would  seem  a  harsh  construction  of  a 
law,  made  for  the  benefit  of  creditors. 
When  an  officer,  acting  fairly,  and 
anxiously  consulting  the  best  interests 
of  the  creditor  and  the  debtor  too, 
adjourns  the  sale,  so  as  to  obtain  as 
high  a  price  as  he  can,  must  a  court 
of  law  pronounce  this  very  act  an  offi- 
cial wrong,  and  declare  the  sale  void 
in  consequence,  and  on  the  objection 
of  one  who  has  no  interest  wiiatever 
in  the  question,  whether  the  articles 
are  sold  at  a  high  price  or  a  low  one? 
But  as  to  the  authority  of  a  sheriff 
to  adjourn  his  vendue,  we  are  not 
obliged  to  depend  on  general  reason- 
ing as  to  expediency  and  convenience." 
Russell  V.  Richards,  11  Me.  371,  26  Am. 
Dec.  532. 


[b]  Although  the  statute  provides 
for  adjournment  under  certain  clrcum- 
staiices,  the  sale  may  be  adjourned  for 
good  cause  even  where  those  circum- 
stances do  not  exist.  Aldrich  v.  Grimes, 
14  R.  I.  219. 

44.*  111.— Phelps  V.  Conover,  25  111. 
309.  N.  C— Pope  v.  Bradley,  10  N.  C. 
16.     Vt.— Jewett  r.   Guycr,  38   Vt.  209. 

[a]  A  sheriff  must  exercise  the  right 
to  postpone  with  impartiality  towards 
all  parties  interested.  Copper  v.  Iowa 
Trust  &  Sav.  Bank,  149  Iowa  1336,  128 
N.  W.  373. 

[b]  Arbitrary  exercise  of  this  power 
of  postponing  renders  the  officer  lialde 
in  damages  for  the  consequences.  Gil- 
bert V.  Watts-De  Golyer  Co.,  169  111. 
129,  48  N.  E.  430,  61  Am.  St.  Rep. 
154. 

[c]  An  abuse  of  discretion  in  post- 
poning the  sale  may  be  ground  for  set- 
ting aside  the  sale.  Copper  v.  Iowa 
Trust  &  Savings  B^nk,  149  Iowa  336, 
128  N.  W.  373.  S^e  Lawyers'  Cooper- 
ative Pub.  Co.  V.  Bennett,  34  Fla.  302, 
16   So.   185. 

45.  Russell  r.  Richards,  11  Me.  371, 
26    Am.   Dec.   532. 

[a]  Provided  it  he  to  a  place  which 
he  was  authorized  to  appoint  as  tho 
place  of  sale  in  the  first  instance.  Jew- 
ett  V.   Guyer,  38  Vt.   209. 

46.  See  the  statutes  and  the  follow- 
ing: 111. — Matson  v.  Sweetser,  50  111. 
App.  518.  La. — Montgomery  r.  Bar- 
row, 19  La.  Ann.  169.  Mo. — Ladd  v. 
Shippie,  57  Mo.  523.  N.  Y.— Frederick 
V.  Wheelock,  3  Thomp.  &  G.  210. 

Notice  of  sale  in  general,  see  supra, 
II,  B,  7,  d,   (IV). 

fa]  Where  the  sale  is  enjoined  after 
notice  has  been  gi\en,  it  is  not  proper 
to  give  oral  notice  of  an  adjournment 
to  another  day,  and  after  the  dissolu- 
tion of  the  injunction  sell  without  a 
new  publication.  The  notice  required 
bv  the  statute  must  be  given  dc  novo. 
Patten  r.  Stewart,  26  Ind.  395. 

[b]  New  notice  by  writing  the  same 
on  the  original  notice,  or  putting  notice 
tliereof  under  the  original.  OUis  r. 
Kirkpatriek,  3  Idaho  247,  28  Pac.  435. 
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notice  of  tlie  adjourned  sale  may  be  by  proclamation,^'  unless,  in  some 
jurisdictions,  the  adjournment  is  for  more  than  a  specified  time.*^ 
(VII.O  Time  of  Sale. —  (A.)  General  Eules.  —  The  days  and  hours  at 
wliich  execution  sales  may  properly  be  held  have  been  variously  pro- 
vided for  by  the  statutes.^^  Where  the  statute  designates  the  day  or 
days  on  which  execution  sales  may  take  place  a  sale  made  on  any  other 
day  is  void,^°  unless  consented  to  by  the  parties  in  execution. ^^  A 
sale  of  property  before  the  time  authorized  by  law,^-  or  before  the 
hour  advertised,^^  is  invalid.    If  the  sale  be  made  on  a  day  not  named 


[c]  The  sheriff  (1)  need  not  sign 
the  notice  of  postponement  where  the 
first  notice  was  properly  signed.  Os- 
good v.  Blackmore,  59  111.  261.  (2) 
Failure  of  sheriff  to  sign  notice  of  post- 
ponement officially,  is  a  mere  clerical 
error  which  may  be  disregarded.  Cord 
r.  Hirsch,  17  Wis.  403. 

47.  Me.  Rev.  St.,  1903,  §37.  Mass. 
Eev.  Laws,  1902,  p.  1607.  N.  J.— Al- 
len V.  Cole,  9  N.  J.  Eq.  286,  59  Am. 
Dee.  416;  Coxa  v.  Hoisted,  2  N.  J.  Eq. 
3]1.  N.  C. — See  Mordecai  v.  Speight, 
14  N.  C.  428,  24  Am.  Dec.  266.  Ore. 
Lord's  Laws.  §239.  S.  D.— Comp. 
Laws,  1910,  §370.  Utah.— Comp.  Laws, 
1907,  §3251.  Vt.— Pub.  St.,  1906,  §2178. 
Wash.— Rem.  &  Bal.  Code,   §585. 

[a]  A  postponement  will  not  cure 
a  defect  of  failure  to  give  notice  for 
the  acquired  length  of  time  unless  a 
new  and  independent  notice  be  given 
for  the  proper  period.  Sawyer  v.  Wil- 
son,  61    Me.   529. 

|b]  Where  sale  has  been  made  and 
bidders  have  left  the  place  of  sale  and 
the  sheriff  upon  hearing  that  the  pur- 
chaser will  not  comply  with  the  bid, 
returns  to  the  place  of  sale  and  an- 
nounces an  adjournment,  such  will  not 
be  a  sufncicnt  advertisement.  The  pro- 
clamation must  be  made  in  the  pres- 
ence and  hearing  of  the  persons  as- 
sembled at  the  time  fixed  for  the  sale. 
Weatherby  v.  Slape,  58  N.  J.  Eq.  550, 
43  Atl.  898. 

48.  Mich.  Comp.  Laws,  1907,  §10332; 
N.  D.  Rev.  Codes,  1905,  §7134. 

49.  See  generally  the  statutes. 

fa]  Sale  on  Holiday. — In  Crabtree 
V.  Whiteselle,  G5  Tex.  Ill,  it  was  held 
that  under  tlie  statute  which  provides 
that  sales  shall  be  on  the  first  Tues- 
day of  the  month,  a  sale  made  on  that 
day  is  valid  although  such  day  may  fall 
on  a  legal  holidav.  But  see  Rice  v. 
Gable,  1  Pa.  Co.  Ct.  567,  holding  that 
a  sale  may  be  set  aside  if  on  holiday. 
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[b]  During  Term  of  Court. — Sale 
during  session  of  county  court  and  not 
shown  to  be  during  a  term  of  the  cir- 
cuit court  is  void,  not  only  in  a  direct 
proceeding,  but  also  in  a  collateral 
way.  Bruce  v.  Leary,  55  Mo.  433 ; 
Merchants'  Bank  v.  Evans,  51  Mo.  335; 
Sarpy  v.  Detchemendy,  31  Mo.  196. 

50.  Conn.— Morey  v.  Hoyt,  65  Conn. 
516,  33  Atl.  496.  Ky.— Wile  v.  Sweeny, 
2  Duv.  161;  Casey  v.  Gregory,  13  B. 
Mon.  505;  Chambers  v.  Hays,  6  B.  Mon. 
115.  N.  C. — Loudermilk  v.  Corpening, 
101  N.  C.  649,  8  S.  E.  117;  Mayers  v. 
Carter,  87  N.  C.  146. 

[a]  In  Cain  v.  Maples,  1  Hill  L. 
(S.  C.)  304,  26  Am.  Dec.  184,  under  a 
statute  providing  that  execution  sales 
should  be  held  on  the  first  Monday,  the 
sale  took  place  on  the  following  Tues- 
day, it  was  held  not  to  render  the  sale 
void,  for  great  harm  would  result  if 
sales  were  to  be  set  aside  because  of 
such  irregularities  on  the  part  of  the 
sheriff. 

51.  Wile  V.  Sweeny,  2  Duv.  (Ky.) 
161;  Casey  v.  Gregory,  13  B.  Mon. 
(Ky.)    505. 

[a]  A  sale  under  execution,  at  a 
time  and  place  other  than  that  pre- 
scribed by  the  statute,  by  the  consent 
of  the  plaintiff  and  defendant,  is  not 
void,  if  there  was  no  intention  to  de- 
fraud, and  no  other  lien  on  the  prop- 
erty at  the  time  of  sale.  Cawthorn  v. 
McCraw,  9  Ala.  519. 

[b]  Written  consent  of  both  plain- 
tiff and  defendant.  Chambers  v.  Hays, 
6  B.  Mon.    (Ky.)    115. 

52.  Camp  v.  Ganley,  6  111.  App.  499. 
See  also  Mushbaek  v.  Ryerson,  11  N. 
J.  L.  346. 

fa]  Waiver  of  objection  to  sale  be- 
fore the  hour  authorized  by  law.  Duke 
V.  Clark,  58   Miss.  465. 

53.  Williams  ?'.  Jones,  1  Bush  (Ky.) 
621,  it  being  sold  for  inadequate  price. 
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in  the  notice  of  sale  it  will  be  set  aside.'*  In  some  states  the  time  of 
the  sale  is  a  matter  resting?  in  the  discretion  of  the  sheriff.^^  The  fact 
that  sale  was  at  an  unusual  hour  may  invalidate  it  or  at  least  render 
it  voidable.^"  The  execution  sale  should  be  liad  M'ithout  unnecessary 
delay/'^  but  there  can  be  no  iron  rule  which  compels  plaintiff  and 
sheriff  to  liave  property  levied  upon,  sold  at  the  earliest  possil)le  day. 
A  reasonable  discretion  is  allowed  to  be  exercised,  in  order  that  the 
object  of  the  writ  may  be  accomplished,  not  frustrated,  and  that  the 
property  of  the  debtor  be  not  needlessly  sacrificed.^^  The  defendant 
will  not  be  heard  to  complain  of  a  delay  which  was  for  his  benefit.^^ 
A  sale  made  on  the  return  day  is  good.°*' 

(B.)  After  EETtmx  Day.  —  The  authorities  are  not  in  accord  as  to 
whether  an  execution  sale  may  properly  be  made  after  the  return  date 
of  the  writ,  some  holding  that  the  sale  of  real  estate  after  the  return 
day  is  without  authority,''^  but  the  weight  of  authority  seems  to  be 


54.  Whoatley  v.  Terry,  6  Kan.  427. 

55.  Xesbitt  v.  Dallam,  7  Gill  &  J. 
(Md.)   494,  28  Am.  Dec.  236. 

fa]  He  must  act  with  ordinary  prud- 
ence and  jiulgiiioiit  or  tlie  sale  will  be 
vacate<l.  Nesbitt  v.  Dallam,  7  Gill  & 
J.   (Md.)    494,  28  Am.  Dec.  236. 

56.  Four  o'clock  in  the  morning, 
renders  it  voidable  and  liable  to  be  set 
aside.     Rigney  r.  Small,  60   111.  416. 

[a]  At  an  unusually  late  hour,  as 
between  nine  and  ten  o'clock  at  night. 
McNaushton  v.  McLean,  73  Mich.  250, 
41   N.  W.  267. 

[b]  After  Ten  P.  M.— This  fact  of 
itself  not  sufficient,  but  considered  with 
other  circumstauees  may  be  sufficient 
to  cause  sale  to  be  sot  aside.  Green- 
wood V.  Lehigh  Coal  Co.,  1  Clark  (I'a.) 
393. 

fc]  After  sunset,  sale  is  void.  Cam- 
rick  V.  iMvers,    14  I'.arb.   (N.  Y.)   9. 

57.  Matsou  r.  Sv/eetser,  .'^0  111.  App. 
518,  524;   Plaistod   r.  Hoar,  45  Me.  3S0. 

[a]  Interest  of  a  partner  in  the 
partnership  property  may  be  sold  on 
execution,  subject  to  the  rights  of 
other  parties,  without  waiting  to  as- 
certain .iust  wliat  those  rights  are.  De 
Forest,  Armstrong  &  Co.  v.  Miller,  42 
Tex.   34. 

[b]  Lapse  of  three  years  from  tho 
ifvy  of  the  fieri  facias,  on  land,  dur- 
ing which  plaintiff  ha<l  writs  of  vendi- 
tioni exponas  continually  issued  in  suc- 
cession, will  not  affect  the  sale  after- 
ward made.  Locke  r.  Coleman,  4  T. 
P..  I\rcn.   (Ky.;   315. 

[c]  Wliiie  the  judgment  lien  re- 
mains, the  sale  may  be  made.     Hender- 


son V.  Trimmier,  32  S.  C.  269,  11  S.  E. 
540. 

58.  Powell  V.  Governor,  9  Ala.  36; 
^latson  V.  Sweetser,  50  111.  App.  518, 
527. 

[a]  Perishable  property  may  be  sold 
at  such  time  as  the  ofriccr  may  select. 
Ala.  Civ.  Code,  19U7,  §4111. 

[b]  If  sale  takes  place  at  first  term 
at  which  it  could  be  made,  it  is  not 
invalid  because  the  levy  was  made 
i.iore  than  a  vear  before.  Boyd,  V: 
Jones,  49  Mo.  202. 

fc]  In  the  Absence  of  Fraud. — In 
Lndeman  v.  Hirth,  96  Mich.  17,  55  N. 
W.  449,  cUntg  Ward  r.  Citizens'  Bank, 
46  Mich.  332,  9  N.  W.  437,  it  was  held 
that  "a  lien  upon  real  estate  by  virtue 
cf  a  levy  under  execution  is  not 
lost  by  delay  in  proceeding  to  a  sale, 
wiiere  no  fraudulent  purpose  is  shown 
on  the  part  of  the  execution  creditor." 

59.  I'avne  r.  Billingham,  10  Iowa 
360. 

60.  Tayloe  v.  Gaskins,  12  N.  C.  295; 
St.  Bartholomew's  Church  r.  Wood,  61 
Fa.   96. 

61.  Ala. — Hawes  v.  Rucker,  94  Ala, 
166,  10  So.  85.  But  see  Mitchell  v. 
Corbin,  91  Ala.  599,  8  So.  810.  Ark. 
Ilightower  r.  Handlin,  27  Ark.  20. 
Miss.— Lehr  v.  Doe,  3  Smed.  &  M.  468. 
Neb. — Bucklov  r.  Mason,  52  Neb.  639, 
72  N.  W.  1043.  S.  C— Sims  r.  Randal, 
1  Brev.  85.  Tex. — Cain  r.  Woodward, 
74  Tex.  549,  12  S.  VJ.  319;  Mitchell  v. 
Ireland,  54  Tex.  301;  Hester  r.  Duprev, 
46  Tex.  625;  Terrv  r.  Cutler,  4  Tex. 
Civ.  App.  570,  23  S.  W.  539. 

[a]     An   order   of  sale  issued   by   a 
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that  an  officer,  making  a  levy  before  the  return  day,  may  make  sale 
afterwards.''- 

(C.)  After  Death  of  Party. —  (1.)  Death  of  "Plaintiff.  — If  an  execu- 
tion be  levied  and  the  plaintiff  die  before  a  sale  of  the  property, 
the  lien  created  by  the  levy  is  not  lost,  nor  is  any  scire  facias  neces- 
sary, to  authorize  the  issue  of  a  venditioni   exponas,   and  a  sale.^^ 

(2.)  After  Death  of  Defendant. —  In  the  absence  of  statute  an  execu- 
tion, issued  after  the  death  of  the  defendant  in  the  judgment,  is  void, 
and,  consequently,  a  sale  under  it  is  also  void,  and  may  be  set  aside, 
on  motion,  at  the  instance  of  the  heir-at-law.^*  But  when  an  execution 
is  received  by  the  sheriff  during  the  life  of  the  defendant,  and  its  lien 
is  preserved  as  authorized  by  the  statute,  lands  may  be  sold  under 
a  levy  made  after  his  death,  as  if  he  were  still  alive.*^^ 


justice  of  the  peace  to  a  constable,  for 
Bale  of  personal  property  remaining  in 
his  hands  unsold  at  the  return  day  of 
the  execution  is  unauthorized  by  any 
statute  and  confers  no  authority  on  the 
constable.  Chanev  f.  Burford  Lumb. 
Co.,  132  Ala.  815,  31  So.  369. 

[b]  Venditioni  Exponas  Necessary. 
Cannot  be  after  a  return  day  without 
a  venditioni  exponas.  Overton  v.  Perk- 
ins, 10  Yerg.  (Tenn.)  328;  Kogers'  Les- 
see V.  Cawood,  1  Swan  '(Tenn.)  142; 
Young  V.  Smith,  23  Tex.  598,  76  Am, 
Dee.   81. 

fe]  A  sheriff  cannot  levy  and  sell 
under  an  execution  after  it  has  been 
returned.  Cook  v.  Wood,  16  N.  J.  L. 
254. 

62.  U.  S.— Wheaton  v.  Sexton's  Les- 
see, 4  Wheat.  503,  4  L.  ed.  626.  Cal. 
Southern  Cal.  Lumber  Co.  v.  Ocean 
Beach  Hotel  Co.,  94  Cal.  217,  29  Pae. 
627.  Idaho. — Ollis  r.  Kirkpatrick,  3 
Idaho  247,  28  Pac.  435.  111.— Corbin 
V.  Pearce,  81  111.  462;  Willoughby  v. 
Dewey,  63  111.  246.  Ind.— Eose  v.  In- 
gram, 98  Ind.  276;  Lowry  v.  Eeed,  89 
Ind.  442.  la. — Walton  v.  Wray,  54  Iowa 
531,  6  N.  W.  742;  Bomberger,  Wright 
&  Co.  V.  Griener,  18  Iowa  477.  Ky. 
St.,  1909,  §1664.  La.— Briant  v.  Hebert, 
30  La.  Ann.  1127.  Me.— Caldwell  v. 
Blake,  69  Me.  458.  Md.— Busey  v. 
Tuck,  47  Md.  171;  Gaither  v.  Martin, 
3  Md.  146.  Mass.— Eev.  Laws,  1902, 
p.  1602.  Mich. — Vroman  v.  Thompson, 
51  Mich.  452,  16  N.  W.  808;  Blair  v. 
Compton,  33  Mich.  414,  Minn. — Spen- 
cer V.  Hang,  45  Minn.  231,  47  N.  W. 
794;  Knox  v.  Eandall,  24  Minn.  479. 
Mo. — Karnes  v.  Alexander,  92  Mo.  600, 
1  S.  W.  518;  Kane  v.  McCowan,  55  Mo. 
181;  State  Bank  v.  Bray,  37  Mo,  194; 
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Ilombs  V.  Corbin,  20  Mo.  App.  497. 
N.  C— Brooks  v.  Eatcliff,  33  N.  C,  321; 
Lanier  v.  Stone,  8  N.  C.  329.  N.  D. 
Eev.  Codes,  1905,  §7136.  Vt.— Barnard 
r.  Stevens,  2  Aik.  429. 

[a]  In  Pennsylvania  the  sale  may 
be  made  at  any  time  within  six  days 
after  the  return  day  of  the  writ. 
Ehodes  v.  Barnett,  196  Pa.  429,  46  Atl. 
438. 

[b]  "A  sheriff  may  retain  a  fi.  fa. 
in  his  hands,  after  a  levy,  and  after 
an  ineffectual  effort  to  sell,  not  only 
until  the  return  day  has  passed,  but 
until  several  terms  have  passed,  and 
may  then  sell."  Moreland  v.  Bowling, 
3   Gill   (Md.)   500. 

fe]  Where  no  Prohibition  in  Statute. 
Wyant  v.  Tuthill,  17  Neb.  495,  23  N, 
Wl  342;  Johnson  v.  Bemis,  7  Neb.  224, 

63.  Morgan  v.  Winn's  Admr,,  17  B, 
Mon.    (Ky.)    233. 

As  to  right  to  issue  execution  gener- 
ally after  death  of  plaintiff,  see  15 
Standard  Proc.  764. 

As  to  levy  of  execution  after  death 
of  plaintiff,  see  15  Standard  Proc.  920. 

64.  U,  S. — Erwin's  Lessee  v.  Dun- 
das,  4  How.  58,  74,  11  L.  ed.  875.  Ala. 
Beach  v.  Dennis,  47  Ala.  262.  Tex. 
Fleming  v.  Ball,  25  Tex.  Civ.  App.  209, 
60  S.  W.  985,  reviewing  Texas  authori- 
ties. 

[a]  Voidable  only  by  direct  pro- 
ceeding for  that  purpose.  Doe  ex  dem, 
Shelton  v.  Hamilton,   23  Miss.  496. 

Issuance  of  execution  after  death  of 
defendant,  see  15  Standard  Proc.  767. 

65.  Ala.— Civ.  Code,  1907,  §4101; 
Sims  t".  Eslava,  74  Ala.  594;  Keel  v. 
Larkin,  72  Ala.  493;  Hurt  v.  Nave's 
Admr.,  49  Ala.  459.  Ark. — Davis  v. 
Oswalt,    18    Ark.    414.     Idalio.— Bev. 
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(VIII.)  Place  of  Sale. — Generally  exocntion  sales  are  held  at  the 
donr  of  the  court  house  oi"  the  county  wherein  the  property  is 
situated.""  But  statutes  sometimes  provide  for  sale  at  other  places,"^ 
as  in  vicinity  of  the  pLice  of  levy:"**  and  where  the  property  consi.sts 
of  merchandise  or  property  not  capable  of  moving  except  at  great 
expense,  the  sale  should  he  had  at  the  place  of  le\y,"^  or  such  other 
place  as  may  be  stated  in  the  advertisement  and  is  most  expedient.''^' 
Ui-der  certain  circumstances  different  portions  of  the  property  may 
be  sold  at  different  places."  The  sale  of  perishable  goods  should  be 
had  at  such  place  as  is  most  advantageous  to  all  parties."    The  sale 


Code,  1908,  §5475.  la.— Sprott  v.  Reid, 
3  Gr.  489.  Me.— Coffin  v.  Freeman,  84 
Me.  535,  24  Atl.  986.  Md.— Boyd  v. 
Harris,  1  Md.  Ch.  46fi.  Mich. — Comp. 
Laws,  1907,  §S57.  Miss,— Code,  1906, 
§3976.  Mo. — Mundy's  Adnir.  v.  Bryan, 
18  Mo.  29.  N.  J.— Wait  v.  Savage,  15 
Atl.  225. 

[a]  An  execution  levy  on  land  in 
the  life  of  the  judgment  del)tor  may 
be  enforced  bv  venditioni  exponas  after 
his  death.  Hare  v.  Hall,  41  Arlc.  372; 
Powell  V.  Macon,  40  Ark.  541;  Bellin- 
gall  V.  Duncan,  8  111.  477. 

Levy  of  execution  ■where  defendant 
dies  after  delivery  of  same  to  sheriff, 
see  15  Standard  Proc.  920. 

66.  See    the    statutes. 

fal  At  the  door  of  the  building  oc- 
cupied and  used  as  a  courthouso.  Kane 
V.  MeCowan,  55  Mo.  ISl,  in  which  it 
appears  that  the  courthouse  "was  being 
occupied  by  soldiers,  while  a  neighbor- 
ing church  was  used  as  the  courthouse. 

[b]  A  sale  in  the  sheriff's  office  was 
proper,  where  he  had  acted  in  good 
faith.  Howland  V.  Pettev,  15  E.  I.  603, 
10   Atl.   650. 

fc]  When  there  are  two  courthouses 
in  a  county,  which  have  co-equal  and 
co-ordinate  powers  within  certain  des- 
ignated precincts  of  the  particular 
county,  sales  of  land  under  execution 
m.ay  be  made  at  either  courthouse. 
Anniston  Pipe  Works  v.  Williams,  lOG 
Ala.   321,   IS   So.   111. 

[d]  Though  otherwise  provided  by 
private  local  law,  a  sale  at  the  court- 
house in  conformity  with  the  general 
law  assented  to  bv  the  debtor  is  valid. 
Biggs  r.  Brickell,'68  N.  C.  239. 

67.  See  the  statutes. 

fa]  Public  Place. — In  Goss  v.  Car 
dell.  53  Vt.  447,  it  was  held  that  the 
failure  to  sell  at  a  "public  place"  was 
immaterial  in  a  case  where   the  prop- 


erty was  sold  on  the  premises  of  the 
owner  which  was  on  the  public  road, 
and  notices  of  the  sale  were  posted  on 
the  fence  in   front  of  the  place. 

[b]  Cumbersome  personalty  to  be 
sold  at  any  convenient  place.  Miss. 
Code,   1908,'  §3982. 

[c]  Statutes  Are  Mandatory. — A.  G. 
Rhodes  &  Son  Furniture  Co.  v.  Jenk- 
ins, 2  Ga.  App.  47.5,  58  S.  E.  897;  Jones 
r.  Rogers,  85  Miss.  830,  38  So.  742; 
Koch  V.  Bridges,  45  Miss.  247.  A  fail- 
ure to  sell  personal  property  at  the 
place  designated  in  the  notice  of  sale 
is  ground  for  setting  the  sale  aside. 
Murphy  v.  Hill,  77  Ind.  129. 

[d]  Sale  Near  Place  Advertised. 
A  sale  of  wheat  advertised  for  a  cer- 
tain place  held  valid  though  actually 
held  thirty-five  rods  away  but  in  plain 
view  of  the  -plaice  advertised.  Perkins 
V.   Spaulding,   2   Mich.   157. 

68.  Kv.  St.,  1909,  §1695;  S.  C  Code, 
1902,    §2619. 

[a]  Live  stock  at  any  public  place 
in  neighborhood  of  defendant 's  resi- 
dence.    Miss.  Code,  1906,  §3982. 

[b]  Sale  should  be  in  the  town 
where  the  levy  was  made  rather  than 
the  town  to  which  the  property  has 
been  removed.  Collins  v.  Perkins,  31 
Vt.  624. 

69.  Fla.— Gen.  St.,  1906,  §1633.  Ga. 
Code,  1895,  §5455.  La.— Code  Pr.,  art. 
666. 

70.  Ala.  Civ.  Code,  1907,  §4109; 
Conn.  Gen.  St.,  1902,  §904. 

71.  Drake  r.  Mooney,  31  Vt.  617, 
when  the  character  and  situation  of 
personal  property  and  the  interests  of 
the  parties  require  it. 

72.  Md.— Arnold  r.  Fowler,  94  Md. 
497,  51  Atl.  299.  Mich.— Comp.  Laws, 
1907,   §10360.  Miss.— Code,   1906,   §3986. 

[al  At  Such  Place  as  the  Officer 
May  Select.— Ala.  Civ.  Code,  1907, 
§4111. 
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of  real  property  need  not  bo  made  on  the  premises.^''  Generally  a 
shorilf  can  sell  only  such  property  as  is  found  in  his  county,  unless 
otherwise  provided  by  statute.'*  Where  the  county  line  divides  the 
premises  the  officer  may  sell  the  land  lying  in  both  counties,  if  the 
statute  permits  it,'^  otherwise  the  sale  is  good  only  as  to  the  land  in 
his  county.'" 

(IX.)  Public  or  Private  Sale.  — As  a  general  rule  execution  sales 
should  be  at  pul)lie  auction  to  the  highest  bidder."  But  in  some  juris- 
dictions statutes  provide  for  a  private  sale,  if  the  court,  for  good  cause 
shown,  on  application  of  either  party,  so  orders,^**  or  the  sale  may  be 
private  where  the  parties  so  consent.^^  The  difference  between  a 
sheriff' 's  sale  and  a  private  sale  consists  rather  in  the  character  of  the 
sale  than  in  the  publicity  attending  it.^° 

(X.)  Amount  of  Property  To  Be  Sold. —  No  more  property  should  be 
sold  under  execution  than  is  reasonably  necessary  to  satisfy  the  debt 
and  costs.^^  The  authorities  are  not  in  accord  as  to  the  effect  of  a 
sale  of  more  land  than  is  necessary  to  pay  the  execution  debt,  some**^ 


73.  Nesbitt  v.  Dallam,  7  Gill  &  J. 
(Md.)    494,   28    Am.   Dec.   236. 

74.  Oklfield  v.  Eulert,  148  HI.  614, 
36  N.  E.  615. 

[a]  In  Township. — Where  an  officer, 
under  process  issued  by  a  justice  of  the 
peace,  seizes  property  in  one  township, 
and  advertises  and  sells  the  same  in 
another  township,  the  sale  will  be  in- 
valid as  against  the  owner.  Paulsen 
V.  Hall,  39  Kan.  365,  18  Pac.  225. 

75.  See  the  statutes. 

76.  Tonopah  Banking  Corp.  f.  Me- 
Kane  Min.  Co.,  31  Nev.  295,  103  Pac. 
230;  Aired  v.  Montague,  26  Tex.  733. 

77.  See  the  statutes  and  Ormond  D. 
Faircloth,  1  N.  C.  636,  3  N.  C.  336,  5 
N.  C.  35. 

78.  Ohio  Gen.  Code,  1910,  §11670; 
Wyo.  St.,  1910,  §4696. 

79.  .Tones  r.  Loftin,  9  N.  C.  199. 
[a]     Private     Sale     by    Consent. — A 

sheriff  having  levied  execution  on  the 
property  of  a  debtor,  may  by  the  con- 
sent of  the  debtor  and  the  plaintiffs  in 
the  executions  act  as  the  agent  of  the 
debtor,  and  dispose  of  the  property  at 
private  sale  on  credit.  Jones  v.  Loftin, 
9  N.  C.  199. 

80.  Austin  v.  Soule,  36  Vt.  645. 

[a]  Number  Present  Immaterial. 
A  sale  is  not  necessarily  void  or  even 
voidable  because  there  is  no  one  pres- 
ent at  the  sale  but  the  sheriff  and  the 
plaintiff  who  is  the  only  bidder.  Gil- 
bert V.  Watts-DeGolyer  Co.,  169  111. 
129,  48  N.  E.  430;  Power  v.  Larabee, 
3  N.  D.  502,  57  N.  W.  789,  44  Am.  St. 
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Eep.  577.  But  see  Wharmby  v.  Mc- 
Nertney,  4  Kulp  (Pa.)  101,  holding 
that  where  plaintiff  is  the  only  bidder 
and  bystander  the  sale  should  be  ad- 
journed, a  purchase  by  the  plaintiff  is 
invalid. 

81.  See  the  statutes,  and  Ga. 
Coonev  V.  Citj^  of  Atlanta,  136  Ga.  118, 
70  S.  E.  950."  la.— Fortin  v.  Sedgwick, 
133  Iowa  233,  110  N.  W.  460.  Mo. 
Gordon  v.  O'Neil,  96  Mo.  350,  9  3.  W. 
920.  N.  Y.— Tieruan  v.  Wilson,  6 
Johns.    Ch.   411. 

[a]  A  sale  of  a  strip  from  the  side 
of  a  tract  so  that  the  portions  sold  and 
unsold  both  abutted  on  the  highway 
was  proper.  Rowland  v.  Pettey,  15  R. 
I.  603,  10  Atl.  650. 

[b]  Fractional  undivided  interest  in 
property  cannot  be  sold  where  the  de- 
fendant has  the  entire  title.  The  offi- 
cer cannot  make  the  defendant  and 
purchaser  tenants  in  common.  Will- 
banks  V.  Untriner,  98  Ga.  801,  25  S.  E, 
841. 

[c]  Rule  rests  on  public  policy  and 
does  not  need  a  statute  to  support  it. 
Fortin  v.  Sedgwick,  133  Iowa  233,  110 
N.  W.  460. 

Sale  in  parcels  or  en  masse,  see  II, 
B,    7,    d,    (XTT). 

82.  See  Fortin  v.  Sedgwick,  133  Iowa 
233,  no  N.  W.  460;  Sublett  v.  Gardner, 
144  Ky.  190,  137  S.  W.  864;  Dawson 
V.  Litsey,  10  Bush  (Ky.)  408;  Shrop- 
shire V.  Pullen,  3  Bush  (Ky.)  512; 
Adams  V.  Keiser,  7  Dana  (Ky.)  208; 
Addison  v.   Crow,  5   Dana    (Ky.)    271; 


JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF     183 

courts  holdinpr  the  sale  void,  others  that  it  is  at  most  voidable,'''' 
and  that  a  slight  excess  does  not  vitiate  the  sale.''*  The  officer  should 
not  sell  a  less  interest  or  title  in  the  property  than  the  defendant 
actually  owns,'^^  thoui^di  in  some  states  the  rents  and  profits  of  real 
estate  should  he  offered  before  the  fee,**"  then  if  no  bids  are  received 
the  fee  may  be  .sold."^' 

(XI.)  Presence  of  Property.  —  The  general  rule  is  that  where  the 
property  to  be  sold  consists  of  personalty,  capable  of  manual  delive-ry, 
it  should  be  in  the  presence  of  the  bidders,  subject  to  their  inspec- 
tion.^^    The  fact  that  personalty  is  not  present  at  the  place  of  sale 


Mouripon  r.  Bruee,  0  T)ana  (Kv.)  211; 
Cooper   V.   Martin,   1   Daua  (Ky.)    23. 

[a]  But  a  mistake  as  to  the  num- 
ber of  acres  in  the  tract,  selling  it  as 
containing  one  hundred  three  acres 
•when  in  fact  it  contains  one  hundred 
fiftv-three,  does  not  make  the  sale  void. 
Mechan  v.  Edwards,  92  Ky.  574,  18  S, 
W.   519. 

[b]  Sale  of  additional  parcels,  after 
enough  has  been  sold  to  satisfy  the 
judgment  debt,  is  void.  Plummer  v. 
Whitney,  33   ]\Iinn.  427,  23  N.  W.  841. 

[c]  An  excessive  sale  (1)  is  void  if 
the  value  of  the  property  sold  is  greatly 
in  excess  of  the  amount  to  be  raised. 
Cornelius  v.  Burford,  28  Tex.  202,  91 
Am.  Dec.  309.  (2)  The  sale  of  four 
hundred  forty-six  acres  worth  above 
$800.00,  for  the  sum  of  thirteen  dollars, 
to  satisfy  an  execution  for  ten  dollars 
and  twenty-five  cents,  is  void.  Tiernan 
V.  Wilson,' 6  Johns.  Ch.   (N.  Y.)    411. 

[d]  Long  acquiescence  of  the  execu- 
tion defendant  will  be  tre'atetl  as  a  con- 
firmation by  him  of  the  sale  and  thus 
make  perfect  the  title  of  the  execu- 
tion purchaser,  especially  as  against  a 
mere  trespasser.  Meehan  v.  Edwards, 
92  Ky.  574,  18  S.  W.  519,  19  S.  W. 
179. 

83.  Weaver  v.  Guyer,  59  Ind.  195. 
[a]     Discretion  of  Officer. — Where  ho 

sells  entire  premises  the  sale  is  valid 
though  there  may  be  an  error  in  judg- 
ment as  to  propriety  of  detaching  a 
portion  and  selling  it.  Van  Duyne  v. 
Van  Duyne,  16  N.  J.  Eq.  93. 

84.  Humphrey  v.  Beeson,  1  G.  Gr. 
(Iowa)    199,  48   Am.  Dec.  370. 

85.  Pillsbury  v.  Smyth,  25  Me.  427. 
sale  of  an  equity  of  redemption  w"hcre 
the  debtor  owns  the  entire  fee  and 
there  is  no  mortgage  on  the  property  is 
void. 

[a]  Sale  is  not  void  because  the  offi- 
cer sells  a  life  estate  in  a  slave  when 


the  defendant  owns  the  absolute  es- 
tate in  the  slave.  O 'Conner  v.  Young- 
blood,   16   Ala.   718. 

86.  Marmon  v.  White,  151  Ind.  445, 
51  N.  E.  930;  Milburn  r.  Phillips,  136 
Tnd.  680,  34  N.  E.  983,  36  N.  E.  360; 
Adler  r.  Sewell,  29  Ind.  598;  MehrhoflC 
r.  Diffenbacker,  4  Ind.  App.  447,  31  N. 
E.  41. 

87.  Marmon  v.  White,  151  Ind.  445, 
51  N.  E.  930;  Piel  v.  Watson,  44  Ind. 
447. 

88.  See  the  statutes  and  the  fol- 
lowing: Ala. — Brock  r.  Berry,  132  Ala. 
95,  31  So.  517,  90  Am.  St.""  Eep.  896. 
Ark.— Eowan  r.  Refold,  31  Ark.  648; 
Kennedy  &  Co.  v.  Clavton,  29  Ark. 
270.  lU.— Tibbetts  v.  Jageman,  58  111. 
43;  Ilerod  f.  Bartley,  15  111.  58.  Ind. 
Jlurphy  r.  Hill,  77  Ind.  129;  Gaskill 
V.  Aldrich,  41  Ind.  338.  Ky.— Burns 
V.  Ray,  18  B.  Mon.  392.  Me.— Penney 
V.  Earle,  87  Me.  167,  32  Atl.  879;  Lawry 
r.  Ellis,  85  Me.  500,  27  Atl.  518.  Md. 
Horsey  v.  Knowles,  74  Md.  602,  22  Atl. 
1104.''  Mich.— Wingfield  r.  Adams,  34 
Mich.  437;  Blair  r.  Compton,  33  Mich. 
414.  N.  Y. — Stonebridge  v.  Perkins, 
141  N.  Y.  1,  35  N.  E.  980;  Morgan  f. 
Ilolladav,  48  How.  Pr.  86;  Crcsson  f. 
Stout,  17  .lohns.  116,  8  Am.  Dec.  373. 
Tex. — Dickinson  Paper  Co.  r.  Mail  Pub- 
li^hing  Co.  (Tex.  Civ.  App.),  31  S.  W. 
1083;   Brown   r.  Lane,  19  Tex.  203. 

[a]  Contingent  and  complicated  con- 
tracts cannot  be  levied  upon  and  sold 
without  .being  in  the  possession  of  the 
officer  at  the  sale,  to  be  exhibited  to 
the  bystanders  and  assigned  to  the 
purchaser,  unless  a  full  and  accurate 
description  of  the  particular  interest 
and  chose  in  action,  with  all  of  its 
conditions  and  covenants,  and  a  full 
explanation  of  the  facts  determining 
the  value  of  the  chose,  be  given  by 
the  levy  and  announced  at  the  sale. 
Crandali  v.  Blen,  13  Cal.  15. 
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is  ground  for  settinsr  the  sale  aside.^^  These  requirements  will  be  met, 
ho^^•over,  if  the  property  is  in  plain  view,  or  so  near  that  it  can  be 
personally  inspected  by  all  present  at  the  sale  who  may  choose  to 
examine  it,^°  and  the  rule  may  be  waived  by  the  parties.^^ 

(XH.)  In  Parcels  or  En  Masse.—  (A.)  General  Rule. —  Generally  the 
property  should  be  sold  in  such  lots  and  parcels  as  is  calculated  to 
brinir  the  highest  price,^^  the  officer  having  considerable  discretion  in 
the  matter.^^     "Whenever  it  is  doubtful  whether  property  levied  on  is 


[h]  The  sale  of  a  hog,  in  a  pen  from 
one  to  two  hundred  rods  from  the 
place  of  sale,  and  entirely  out  of 
sight,  has  been  held  to  be  unauthorized 
although  the  sale  was  in  good  faith. 
Brookbank   v.   Kennard,   41   Ind.   839. 

[c]  Where  the  defendani  in  execu- 
tion has  merely  an  interest  without 
right  to  the  exclusive  possession,  the 
interest  may  be  sold  and  conveyed 
without  the'  presence  or  delivery  of 
the  property.  Sayles'  Tex.  Civ.  St., 
§2372. 

[d]  Cattle  on  Range. — (1)  A  sale, 
under  execution,  of  a  lot  of  cattle  run- 
ning on  the  range  at  the  time  of  the 
sale,  is  against  public  policy,  and  void. 
Eowan  v.  Refeld,  31  Ark.  648.  (2) 
But  the  rule  is  otherwise  in  Texas. 
Sayles'  Civ.  St.,  §2373. 

*[e]  A  Sale  in  the  Absence  of  the 
Goods  Is  Void. — Ark. — Rowan  v.  Re- 
feld, 31  Ark.  648:  Kennedv  &  Co.  v. 
Clayton,  29  Ark.  270.  lU.— Tibbett?  v. 
Jag"eman,  58  111.  43.  Mich.— Win  field 
f.  Adams,  34  Mich.  437.  N.  C— Mc- 
Neely  f.  Hart,  30  N.  C.  492,  49  Am. 
Dec.  404;  Smith  v.  Tritt,  18  N.  C.  241, 
28  Am.  Dec.  565;  Ainsworth  V.  Green- 
lee, 7  N.  C.  4^0,  9  Am.  Dec.  615. 
Tenn. — Gift  v.  Anderson,  5  Humph. 
577. 

[al  Sale  Voidable  Only.— Eads  v. 
Stephens,  63  Mo.  90. 

89.  Ind.— Murphy  t:  Hill,  77  Ind. 
129.  Mo.— Eads  v.  Stephens,  63  Mo. 
90.  N.  J.— Bovlan  v.  Kelly,  36  N.  J. 
Eq.   331. 

90.  See  Phillips  v.  Brown,  74  Me. 
549;  Alston  v.  Morphew,  113  N.  C.  460, 
18  S.  E.  335;  Klopp  f.  Witmoyer,  43 
Pa.  219,  82  Am.  Dec.  561. 

[a]  Sale  of  crop  of  com,  sheriff  in 
view  of,  but  not  on  or  immediately 
near  field,  held  valid.  Skinner  v.  Skin- 
ner, 26  N.  C.  17.5. 

"91.  Cook  V.  Timmons,  67  111.  203; 
Gift  V.  Anderson,  5  Humph.  (Tenn.) 
577. 


92.  See  the  statutes  and  the  fol- 
lowing: Ala. — Brock  V.  Berry,  132  Ala. 
95,  31  So.  517,  90  Am.  St.  Rep.  896. 
Ga. — Palmour  v.  Roper,  119  Ga.  10,  45 
S.  E.  790.  N.  Y.— Berry  r.  Kelly,  4 
Robt.  106.  N.  C— State 'r.  Morgan,  29 
N.  C.  387,  47  Am.  Dec.  329;  McLeod 
r.  Pearce,  9  N.  C.  110,  11  Am.  Dec. 
742.  Pa. — Sec  Evans  v.  Crone,  17  Pa. 
Co.  Ct.  86. 

[a]  The  officer  in  selling  realty 
where  more  than  one  property  is  de- 
scribed in  the  advertisement,  must  of- 
fer each  particular  property  immediate- 
ly after  reading  the  description  of  it. 
Hanscom  v.  Henderson,  1  Phila.  (Pa.) 
576. 

[b]  At  the  Option  of  Owner. — Feild, 
Brown  v.  Dortch,  34  Ark.  399,  statute 
directory. 

[a]  Sale  by  lots  or  government  ad- 
ditions contemplated  by  Michigan  stat- 
ute, see  Wolf  V.  Holton,  117  Mich.  321, 
75  N.  W.  762. 

[d]  By  the  Acre. — The  Washington 
statute  "providing  that  sales  on  exe- 
cution shall  be  by  the  acre,  is  direc- 
tory, and  does  not  require  land  to  be 
sold  one  acre  at  a  time;  one  bid  upon 
a  tract  of  a  certain  number  of  acres 
will  be  construed  as  a  bid  at  so  much 
per  acre,  and  is  not  a  substantial  ir- 
regularity." Bartlett  Estate  Co.  v. 
Fairhave'n  Land  Co.,  56  Wash.  437,  105 
Pac.  848. 

93.  III. — Matson  v.  Sweetser,  50  Bl. 
App.  518.  Ind. — Sherry  v.  Nick,  1  Ind. 
575.  Mich. — Perkins  v.  Spaulding,  2 
Mich.  157.  Mo. — Shelton  r.  Franltlin, 
224  Mo.  342,  123  S.  W.  1084.  N.  C. 
Davis  V.  Abbott,  25  N.  C.  137.  Ohio. 
Iiessee  of  State  v.  Macalester,  9  Ohio 
19.  Ore. — British  Columbia  Bank  v. 
Page,  7  Ore.  454.  Pa. — Evans  v.  Crone, 
17  Pa.  Co.  Ct.  86. 

[a]  Discretion  of  Officer. — Tn  Ber- 
gin  V.  Hayward,  102  Mass.  414,  426, 
the  court  says:  "From  the  necessity 
of  the  case,  much  must  be  left  to  his 
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property  susceptible  of  division,  the  action  of  the  sheriff,  taken  in 
good  faith  and  without  abuse  of  discretion,  is  conclusive."*  The  parties 
may  by  consent  decide  whether  the  sale  shall  be  in  parcels  or  en 
masse.®^  Generally  property  which  in  its  nature  is  divisible  must  be 
sold  in  parcels,""  thus  personal  property  should  very  seldom  and  only 
under  special  circumstances  be  sold  en  masse,"^  and  when  real  property 
consists  of  several  known  lots  or  parcels,  they  should  be  sold  separately 
or  offered  for  sale  in  parcels,"^  the  proper  course  being  to  offer  each 


reasonable  and  fair  discretion.  There 
may  be  cases  in  which  it  would  be 
injudicious  to  soil  the  articles  singly, 
or  in  any  other  way  than  by  the  case, 
or  the  dozen,  or  perhaps  even  by  the 
lot.  He  must  act  in  good  faith,  so 
as  to  make  the  process  as  little  op- 
pressive to  the  debtor  and  as  pro- 
ductive to  the  creditors  as  circum- 
stances will  allow,  paying,  of  course, 
all  due  regard  to  general  usage  and 
established  practice  in  like  cases.  We 
can  not  say,  however,  that  it  would 
necessarily  and  under  all  circumstances, 
be  illegal  or  improper  for  the  officer 
to  set  up  in  one  lot  the  whole  of  a 
stock  in  trade,  or  the  entire  contents 
of  a  workshop,  or  all  the  machinery, 
tools  and  fixtures  of  a  specific  manufac- 
tory. It  is  certainly  possible  to  con- 
ceive of  eases  in  which  subdivision 
might  be  injurious  to  all  concerned." 
See  also  Matson  v.  Sweetser,  50  111. 
App.  518,  529. 

94.  Nelson  v.  Bronnenburg,  81  Tnd. 
193;  Perkins  V.  Spaulding,  2  Mich. 
157. 

95.  Bruce  v.  "Westervelt,  2  E.  D. 
Smith  (N.  Y.)  440;  Yost  v.  Smith,  105 
Pa.  628,  51  Am.  Rep.  219.  See  also 
Smith  V.  Meldren,  107  Pa.  348. 

96.  Ala.— Brock  r.  Berrv,  132  Ala. 
95,  31  So.  517,  90  Am.  St.  Pep.  896. 
Cal.— Smith  r.  Randall,  6  Cal.  47,  65 
Am.  Dec.  475.  D.  C. — ITart  r.  Hines, 
10  App.  Cas  366.  111.— Rignev  r.  Small, 
60  111.  416;  Day  r.  Graham, '6  111.  435; 
McLean  Countv  Bank  r.  Plagg,  31  111. 
290,  83  Am.  Dec.  224.  Ind.— Brake  v. 
Brownlee,  91  Ind.  359.  la. — Williams 
V.  Allison,  33  Iowa  278.  Me. — Stone 
f.  Bartlett,  46  Me.  438.  Md.— Nesbitt 
r.  Dallam,  7  Gill  &  J.  494,  28  Am. 
Dec.  236.  Mich. — Ilarvev  r.  McAdaras, 
32  i\nch.  472.  N.  Y.— Cunningham  v. 
Cassidy,  17  N.  Y.  276,  7  Abb.  Pr.  183. 
Tenn. — Stephens  v.  Taylor,  6  Lea  307. 

But  see  cases  and  notes,  supra,  this 
section. 


[a]  It  is  a  question  of  fact  for  the 
jury  whether  a  failure  to  sell  in  par- 
cels was  injurious  or  not.  Thompson  V. 
Hodges,  10  N.  C.  51. 

97.  Brock  v.  Berry,  132  Ala.  95,  31 
So.  517,  90  Am.  St.  Rep.  896;  McLeod 
t-.  Pearee,  9  N.  C.  110,  11  Am.  Dec. 
742.  Compare,  Matson  v.  Sweetser,  50 
111.  App.  518,  529;  Bergin  v.  Havward, 
102  Mass.  414. 

98.  See  the  statutes  and  the  fol- 
lowing: Ala. — Anniston  Pipe  Works  V. 
Williams,  106  Ala.  324,  18  So.  Ill,  54 
Am.  St.  Rep.  51 ;  Wheeler  v.  Kennedy, 
1  Ala.  292.  Cal. — Browne  r.  Fcrrea,  51 
Cal.  552.  D.  C— Hart  r.  Hines,  10  App. 
Cas.  366.  Ga.— Cooney  v.  Atlanta,  13fi 
Ga.  118,  70  S.  E.  950;  Forbes  r.  Hall, 
102  Ga.  47,  28  S.  E.  915.  Idaho.— 01- 
lis  r.  Kirkpatrick,  3  Idaho  247,  28  Pac. 
435.  111.— Palmer  v.  Riddle,  180  111. 
461,  54  N.  E.  227;  Lurton  v.  Rodgers, 
139  111.  554,  29  N.  E.  866;  Brown  v. 
Duncan,  132  111.  413,  23  N.  E.  1126, 
22  Am.  St.  Rep.  545;  Cohen  v.  Menard, 
31  111.  App.  503.  Ind.— Catlett  v.  Gil- 
bert, 23  Ind.  614;  State  v.  Leach,  10 
Ind.  308;  Voss  v.  Johnson,  41  Ind.  19. 
la. — Williams  r.  Allison,  33  Iowa  278; 
White  r.  Watts,  18  Iowa  74.  Kan. 
Pritchard  r.  Madren,  31  Kan.  38,  2 
Pac.  691;  Boll  v.  Taylor,  14  Kan.  278; 
Johnson  r.  Hovey,  9  Kan.  61.  Ky. 
Humpich  r.  Drake^  19  Kv.  L.  Rep.  1782, 
44  S.  W.  632.  Mo.— Gordon  V.  Hick- 
man, 96  Mo.  350,  9  S.  W.  920;  State 
i:  Yancv,  61  Mo.  397.  N.  J.— Coxo 
v.  Halsted,  2  N.  J.  Eq.  311.  N.  Y. 
Jackson  ex  dem.  Vanderlvn  r.  Newton, 
18  Johns.  355.  Pa. — See  Klopp  r.  Wit- 
mover,  43  Pa.  219,  82  Am.  Dec.  561. 
S.  C— Hammett  i'.  Farmer,  26  S.  C. 
566,  2  S.  E.  507. 

[al  By  the  acre  in  the  discretion 
of  the  sheriff.  Davis  r.  Abbott,  25 
N.  C.  137. 

[b]  The  judgment  debtor  may  by 
parol  waive  a  sale  of  the  land  in  par- 
cels,   and    give    authority    to     sell     en 
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tract  separately,  and  then  continue  adding  others  until  a  sale  is  had, 
or  it  is  ascertained  that  nothing  less  than  the  whole  will  be  sufficient.''^ 
Where  no  bids  are  received  or  it  appears  that  by  reason  of  special 
circumstances  a  sale  en  masse  will  be  more  advantageous,  they  may 
then  be  sold  in  a  lump.^     And  from  the  nature  of  the  property  it 


masse.  Hudepohl  v.  Liberty  Hill  Water 
&  Min.  Co.,  94  Cal.  588,  29  Pac.  1025, 
28  Am.  St.  Eep.  149;  Williamson  v. 
Logau,   1   B.   Mon.    (Ky.)    237. 

[c]  Contiguous  parcels  of  land  form- 
ing one  entire  tract  may  be  levied  on 
and  sold  as  one  tract,  although  the 
same  be  composed  of  fractional  parts 
of  different  land  lots.  Conley  v.  Ked- 
wine,  109  Ga.  640,  35  S.  E.  92,  77  Am. 
St.  Eep.  39S. 

[d]  Part  of  a  governmental  sub- 
division which  has  never  been  sub- 
divided may  be  sold  as  one  tract 
though  the  statute  provides  that  lands 
susceptible  of  division  be  sold  in  sep- 
arate tracts  or  lots.  Henderson  V.  Har- 
ness, 184  111.  520,  56  N.  E.  786. 

[e]  Entire  tracts  of  property  should 
not  be  divided  so  as  to  be  oppressive 
or  injurious  to  the  parties.  McLean 
County  Bank  v.  Flagg,  31  HI.  290,  83 
Am.  Dec.  224. 

[f]  A  map  or  plan  need  not  be  fur- 
nished by  the  defendant  showing  that 
the  property  consists  of  several  par- 
cels, the  oliicer  should  ascertain  this. 
Eeed  r.  Diven,   7  Tnd.  189. 

fg]  In  Michigan  the  statute  per- 
mits sale  in  parcels  only,  and  the  sale 
of  the  whole,  after  an  offer  in  parcels 
has  failed  to  bring  bidders,  is  not  al- 
lowable.    Udell  V.  Kahn,  31  Mich.  195. 

[h]  Dividing  the  tract  by  proposed 
streets,  with  a  view  to  laying  it  out 
in  building  lots,  the  streets  not  being 
legally  established,  nor  even  marked 
by  fences,  is  not  such  a  division  as  to 
demand  a  separate  sale  under  execu- 
tion of  the  different  portions  of  it. 
Coxe  V.  Halsted,  2  N.  ,L  Eq.  311. 

[i]  Title  papers  of  judgment  debtor 
are  to  determine  whether  for  the  pur- 
poses of  the  sale  realty  shall  be  treated 
as  one  lot  or  several  lots.  Ament  V. 
Brennan,  1  Tenn.  Ch.  431. 

[j]  Statute  held  directory  only. 
Minn. — Tillman  r.  Jackson,  1  Minn. 
183.  Mc— Shelton  f.  Franklin,  224 
Mo.  342,  123  S.  W.  1084,  135  Am.  St. 
Eep.  537;  Fine  v.  St.  Louis  Public 
Schools,  30  Mo.  166;  Sheehan  ■»;.  Stack- 
house,  10  Mo.  App.  469.    N.  Y.— Har- 
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gin  17.  Wicks,  92  Hun  155,  36  N.  Y. 
Supp.  375.  Ore. — Griswold  v.  Stough- 
ton,  2  Ore.  61,  84  Am.  Dec.  409. 

[k]  Mandatory. — Piel  v.  Brayer,  30 
Ind.  332,  95  Am.  Dec.  699. 

[1]  Presiunption  is  that  property 
was  sold  in  parcels  as  required.  Love 
V.  Cherry,  24  Iowa  204. 

99.  111.— Miller  v.  McAlister,  197 
Til.  72,  64  N.  E.  254;  Henderson  v. 
Harness,  184  111.  520,  56  N.  E.  786; 
Cohen  v.  Menard,  136  111.  130,  24  N.  E. 
604;  Phelps  r.  Conover,  25  111.  309.  Ind. 
Weaver  v.  Guyer,  59  Ind.  195;  Voss 
V.  Johnson,  41  Ind.  19.  la. — Burmeis- 
ter  V.  Dewey,  27  Iowa  468.  Kan.— Bell 
V.  Taylor,  14  Kan.  277.  Ky.- -White 
r.  Eoberts,  112  Ky.  788,  66  S.  W.  758. 
La. — MacDonough  v.  Elam,  1  La.  489, 
20  Am.  Dec.  284. 

[a]  Where  the  tracts  are  separated 
the  rule  applies  with  especial  force. 
Cohen  v.  Menard,  136  111.  130,  24  N. 
E.  604. 

1.  Ga. — Palmour  v.  Eoper,  119  Ga. 
10,  45  S.  E.  790.  Idaho.— Ollis  v.  Kirk- 
patrick,  3  Idaho  247,  28  Pac.  435.  111. 
Bressler  v.  Martin,  42  111.  App.  356. 
Ind.— Nix  T.  Williams,  110  Ind.  234,  11 
N.  E.  36;  Mugge  v.  Helgemeier,  81  Ind. 
120.  la. — Copper  ??.  Iowa  Trust  &  Sav. 
Bk.,  149  la.  336,  128  N.  W.  373;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Brown, 
81  Iowa  42,  46  N.  W.  749;  Lamb  v. 
McConkev,  76  Iowa  47,  40  N.  W.  77; 
Hill  V.  Baker,  32  Iowa  302;  Burmeis- 
ter  V.  Dewey,  27  Iowa  468.  Kan.— Bell 
V.  Taylor,  14  Kan.  277.  S.  C— Ham- 
mett  V.  Farmer,  26  S.  C.  566,  2  S.  E. 
507.  S.  D.— First  Nat.  Bank  v.  Black 
Hills  Fair  Assn.,  2  S.  D.  145,  48  N.  W. 
852. 

[a]  Where  a  division  would  pro- 
duce a  sacrifice  land  should  be  sold  en 
masse.  Doyle  v.  Sleeper,  1  Dana  (Ky.) 
531. 

[b]  The  sale  en  masse  (1)  of  two 
lots  occupied  by  one  building  is  not 
irregular.  Bowden  v.  Hadlev,  138  Iowa 
711,  116  N.  W.  689.  (2)  Where  a  man 
owning  two  lots  has  put  up  a  single 
building  covering  one  of  them  and  a 
small  part   of   the   other,  the  premises 
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may  be  more  proper  to  sell  en  masse,^  In  some  jurisdictions  the 
debtor  has  the  ri^ht  to  demand  a  sale  in  parcels,'* 

When  a  portion  of  the  property  is  claimed  by  a  third  person  and  he  re- 
quires it   to  be  sold   separately  his   recjuest   must   be   complied   with.'' 

Under  a  several  judgment  even  if  a  sinfjie  execution  against  all  would 
be  valid,  it  would  not  authorize  a  sale  of  property  of  the  several 
parties  en  masse.^ 

(B.)  Joint  Property. — Where  the  debtor  owns  an  undivided  inter- 
est in  property  it  must  be  sold  as  such,  since  the  officer  cannot 
partition  the  property,"  and  on  execution  against  two  persons,  each 
owning  an  undivided  part  of  a  tract  of  land,  both  interests^  may  be 


so  covered  should  be  sold  on  execution 
as  one  parcel.  Geney  v.  Maynard,  44 
Mich.  578,  7  N.  W.  173. 

[e]  Where  there  are  heavy  encum- 
brances and  adverse  claims  the  fact 
that  tlie  property  is  sold  en  masse  will 
not  affect  the  sale,  it  not  being  prob- 
able, in  view  of  all  the  circumstances, 
that  a  sale  in  parcels  would  have 
brought  more.  New  England  Loan  & 
Trust  Co.  V.  Avery  (Tex.  Civ.  App.), 
41  S.  W.  673. 

[d]  Holding  Bids  in  Abeyance, 
"When  the  bid  for  a  single  parcel  is 
not  sufficient  to  satisfy  the  judgment 
it  is  very  questionable  whether  the 
debtor  can  be  heard  to  complain  if 
the  sheriff  holds  the  bids  for  separate 
parcels  in  abeyance  until  he  offers  the 
property  as  a  whole  to  see  if  he  re- 
ceives a  bid  therefor  exceeding  the 
amount  of  all  the  separate  bids.  Barnes 
r.  Zoercher,  126  Ind.  434,  26  N.  E. 
172.  See  also  Brake  v.  Brownlee,  91 
Ind.  359;  Nesbit  V.  Hanway,  87  Ind. 
400. 

2.  Gleason  v.  Hill,  65  Cal.  17,  2  Pac. 
413. 

[a]  Water  Rights  and  Appurte- 
nances.— Where  several  water  ditches 
and  water  rights  appertaining  to  them 
constitute  a  single  connected  system 
of  water  supply,  so  that  some  of  the 
ditches  would  be  useless  if  owned  and 
held  by  different  parties,  they  may  be 
sold  under  execution  as  a  single  par- 
cel. Gleason  r.  Hill,  65  Cal.  17,  2  Pac. 
41.3. 

[b]  Each  railroad  track  would  be 
sold  as  a  whole  to  the  bidder  for  the 
shortest  term  of  years  to  collect  tolls 
for  the  use  of  it'.  Detroit  r.  Detroit 
City  Ey.  Co.,  76  Mich.  421,  43  N.  W. 
447. 

3.  See    the    statutes,    and     Grapen- 


gether    v.    Fejervary,    9    Iowa    163,    74 
Am.   Dec.   336. 

[a]  A  demand  is  necessary  (1)  to 
take  advantage  of  this  rule.  Bauduc 
V.  Conrey,  10  Rob.  (La.)  466;  Lennon 
V.  Heindel,  56  N.  J.  Eq.  8,  37  Atl. 
147.  (2)  And  if  none  be  made  the 
defendant  cannot  complain.  Taylor  r. 
Graham,  18  La.  Ann.  656,  89  Am.  Dec. 
699.  (3)  But  see  Com.  r.  Burnett,  19 
Ky.  L.  Rep.  1836,  44  S.  W.  966,  hold- 
ing that  failure  of  debtor  to  demand 
the  quantities  in  which  his  property 
sJiall  be  sold  cannot  prejudice  his 
rights, 

[b]  Failure  to  comply  with  demand 
of  defendant  renders  the  sale  invalid, 
Grapengether  r.  Fejervary,  9  Iowa  163, 
74  Am.  Dec.  336. 

4.  Cal.— Code  Civ.  Proc,  1909,  §604. 
Idaho.— Rev.  Codes,  1908,  §4484.  Minn, 
Rev,  Laws,  1905,  §4306.  Mont.— Rev. 
Codes,  1907,  §6830.  Nev.— Rev.  Laws, 
1912,  §5292.  N.  Y.— Neilson  r.  Neil- 
son,  5  Barb.  565.  Ore. — Lord's  Ore, 
Laws,  §238.  Utah.— Comp.  Laws, 
1907,  §3254.  Wash.— Rem.  &  Bal.  Code, 
§583. 

[a]  Purchasers  pendente  Ute  are  not 
included  within  this  rule.  Bartlett  Es- 
tate Co.  f.  Fairhaven  Land  Co.,  56 
Wash.  437,  105  Pac.  848.  Compare, 
Sansberrv  v.  Lord,  82  Ind.  521. 

5.  Brown  v.  Duncan,  132  111.  413,  23 
N.   E.   1126. 

6.  Nelson  v.  Bronnenburg,  81  Ind, 
193. 

7.  Jones  v.  Lewis,  30  X.  C.  70,  47 
Am.  Dec.    338. 

[a]  A  sale  of  a  city  lot,  occupied 
by  two  joint  defendants  as  single  lot, 
with  nothing  to  iiuiicate  a  division  into 
two  parts,  the  value  of  the  whole  not 
appearing  to  be  in  excess  of  the  judg- 
ment, is  not  a  nullity,  though   the  de- 
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sold  at  one  bid,  though  there  is  authority  to  the  contrary.^ 

(C.)  Property  Subject  to  Encumbrances.  —  If  there  be  two  mortgages 
embracing  the  same  piece  of  real  estate  a  sale  of  the  rights  in  equity 
of  redemption  under  both  mortgages,  at  the  same  time  and  for  one 
sum,  is  proper,^  but  a  joint  sale  of  two  or  more  rights  of  redeeming 
several  parcels  of  land  from  several  mortgages  will  be  void,^°  though 
the  tracts  covered  by  the  several  mortgages  are  in  part  the  same.^^ 
Personal  property  subject  to  a  mortgage  should  be  sold  en  masse. ^" 
(D.)  Effect  op  iRREGULARiTres. —  Generally  the  disregard  of  the 
rules  as  to  sale  en  masse  or  in  parcels  merely  renders  the  sale  voidable 
and  hence  not  subject  to  collateral  attack  ;^^  and  unless  it  affirmatively 
appears  that  the  discretion  of  the  officer  in  dividing  the  property  has 
been  abused,  the  sale  YnW  not  be  set  aside  for  alleged  irregularity 
in  the  division, ^^  or  for  a  failure  to  subdivide,^^  the  presumption  being 
that  the  officer  sold  in  accordance  with  the  statute.^®    There  is,  how- 


fendants  each  have  title  in  severalty 
to  separate  parts  of  the  lot.  Jones  v. 
Kokomo    Bklg.    Assn.,    77    Ind.    340. 

8.  Ballard  v.  Scruggs,  90  Tenn.  585, 
18  S.  W.  259,  25  Am.  St.  Rep.  703. 

9.  Hobart  v.  Bennett,  77  Me.  401; 
Bartlett  v.  Stearns,  73  Me.  17. 

10.  Bartlett  v.  Stearns,  73  Me.  17. 

11.  Smith  V.  Dow,  51  Me.  21. 

12.  Knutson  v.  Eosenberger,  81  Neb. 
761,  116  N.  W.  687,  129  Am.  St.  Rep. 
711;  Carpenter  v.  Simmons,  28  How. 
Pr.  12,  1  Robt.  (N.  Y.)   360. 

[a]  The  reason  is  that  only  the 
Tight  to  redeem  the  property  can  be 
conveyed  and  that  right  is  not  sus- 
ceptible of  division.  Carpenter  v.  Sim- 
mons, 28  How.  Pr.  12,  1  Robt.  (N.  Y.) 
360. 

13.  Cal.— Hudepohl  v.  Liberty  Hill 
Water  &  Min.  Co.,  94  Cal.  588,  29  Pac. 
1025.  111.— Palmer  v.  Riddle,  180  HI. 
461,  54  N.  E.  227.  Ind.— See  Jones  v. 
Kokomo  Bldg.  Assn.,  77  Ind.  340;  Pat- 
ton  V.  Stewart,  19  Ind.  233.  Miss. 
Baldwin  v.  Dreyfus,  92  Miss.  94,  45 
So.  428.  Mo. — Norman  v.  Eastburn, 
230  Mo.  168,  130  S.  W.  276;  Shelton 
V.  Franklin,  224  Mo.  342,  123  S.  W. 
1084;  Lewis  v.  Whitten,  112  Mo.  318, 
20  -S.  W.  617;  Bouldin  v.  Ewart,  63 
Mo.  330;  Rector  r.  Hartt,  8  Mo.  448, 
41  Am.  Dec.  650.  See  opinion  of  Val- 
liant,  C.  J.,  in  Shelton  v.  Horrell,  232 
Mo.  358,  382,  134  S.  W.  988,  137  S.  W. 
264.  N.  Y.— Mohawk  Bank  v.  Atwater, 
2  Paige  54;  Welch  v.  Woodruff,  51  Hun 
637,  3  N.  Y.  Supp.  622.  N.  D.— Power 
V.  Larabee,  3  N.  D.  502,  57  N.  W.  789, 
44  Am.  St.  Rep.  577.  Tex. — Glasscock 
V.   Price,    92   Tex.    271,   47   S.   W.   965; 
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New  Englan'd  L.  &  T.  Co.  v.  Avery 
(Tex.  Civ.  App.),  41  S.  W.  673.  Wis. 
Bunker  v.  Rand,  19  Wis.  253,  88  Am. 
Dec.  684. 

[a]  Valid  until  set  aside  by  a  di- 
rect proceeding  therefor.  Palmer  v. 
Riddle,   180   111.  461,  54  N.  E.  227. 

14.  Lynch  v.  Reese,  97  Ind.  360. 

[a]  An  abuse  of  this  direction  may 
be  and  should  be  reviewed  by  the  court 
either  upon  motion  or  direct  attack  by 
a  bill  in  equitv.  Shelton  v.  Franklin, 
224  Mo.  342,  123  S.  W.  1084. 

15.  Norman  v.  Eastburn,  230  Mo. 
168,  130  S.  W.  276. 

[a]  Fact  that  property  sold  at  sac- 
rifice not  sufficient  to  justify  setting 
sale  aside  where  sold  en  masse  instead 
of  in  parcels.  Greenup  V.  Stoker,  12 
111.  24,  52  Am.  Dec.  474. 

[b]  Prejudice  Must  Be  Shown. 
Gillespie  v.  Smith,  29  HI.  473,  81  Am. 
Dee.  328. 

[c]  In  the  absence  of  fraud  in  the 
sale,  it  will  not  be  set  aside  because 
en  masse  instead  of  in  parcels.  111. 
Prather  v.  Hill,  36  HI.  402;  Ross  v. 
Mead,  10  111.  171.  Minn.— Tillman  v. 
Jackson,  1  Minn.  183.  See  also  Cool- 
baugh  V.  Roemer,  32  Minn.  445,  21  N. 
W.  472.  N.  C. — Huggins  v.  Ketchum, 
20  N.  C.  550. 

16.  Foley  v.  Kane,  53  Iowa  64,  4 
N.  W.  821. 

[a]  The  recital  in  a  sheriff's  deed 
that  the  property  therein  described  was 
sold,  together  with  other  property,  for 
a  specified  sum,  is  not  sufficient  to  es- 
tablish the  fact  that  both  tracts  were 
sold  together  in  gross.  Foley  v.  Kane, 
53  Iowa  64,  4  N.  W.  821. 
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ever,  anthorily  in  a  niiinljor  of  «;tatos  holdinfr  siK'li  a  sale  void/^ 
(XIII.)  Order  in  Which  Separate  Parcels  or  Kinds  of  Property  Are  Sold. 
Some  statutes  permit  the  debtor  to  direet  which  artieh's  or  lots  oi'  the 
property  shall  be  first  soid,^**  and  the  officer  will  have  no  authority 
to  sell  except  in  the  order  directed. '°  In  such  case  a  failure  to  ob- 
serve the  defendant's  directions  is  ground  for  setting  the  sale  aside.^° 
If  no  such  request  is  made  the  officer  determines  the  order  in  which 
the  property  shall  be  sold.-^  The  debtor  may  waive  compliance  with 
statutes  directing  the  order  of  sale.^'  Lands  bound  by  the  .judgment, 
which  have  been  aliened,  should  be  sold  in  the  inverse  order  of  the 
dates  of  their  alienation.-^     Personal  property  should  be  sold  before 


[b]  But  where  the  levy  has  been 
greater  than  authorized  by  law,  no  pre- 
sumption will  prevail  in  favor  of  the 
sale  that  the  land  was  ever  offered 
in  loss  tracts  than  sold,  without  suc- 
rcss,  before  being  offered  as  sold.  Cook 
V.  Jenkins  &  Co.,  30  Iowa  452. 

17.  Ga.— Forbes  v.  Hall,  102  Ga. 
47,  28  S.  E.  91.5,  66  Am.  St.  Rep.  152. 
Ky. — Humpieh  r.  Drake,  19  Ky.  L.  Rep. 
1782,  44  S.  AV.  632.  Pa.— Klopp  f. 
Witmoycr,  43  Pa.  219,  82  Am.  Dec.  561, 
and  note.  Tenn. — Brien  r.  Robinson, 
lOJ  Teuu.  157,  52  S.  W.  802. 

[a]  A  sale  is  void  where  to  satisfy 
a  judgment  of  $365.80  four  acres  were 
sold,  one  part  of  which  had  on  it  a 
two-storv  house,  stable  and  orchard 
worth  from  $1500  to  $2000  and  sep- 
arated from  the  other  part,  worth 
$2000  to  $2500,  by  a  fence  and  wagon 
road.     Bardeus   v.  Huber,  45   lud.  235. 

18.  See  generally  the  statutes  and 
the  following:  Cal. — Code  Civ.  Proc, 
1915,  §694.  Idaho.— Rev.  Code,  1908, 
§4484;  Wooddy  r.  Jameson,  5  Idaho 
466,  50  Pac.  1008.  Ind.— Davis  v. 
Campbell,  12  Ind.  192.  Ky.— St.,  1909, 
§1683.  Mo.— Rev.  St.,  1909,  §2207; 
Cantwell  r.  Johnson,  236  Mo.  575,  139 
S.  W.  365.  Mont.— Rev.  Codes,  1907, 
§6830.  Nev.— Rev.  Laws,  1912,  §5292. 
N.  D.— Rev.  Codes,  1905,  §7133.  S.  D. 
Comp.  Laws,  1910,  §369.  Utah.— Comp. 
Laws,   1907,   §3254. 

fa]  If  a  defendant  has  persona] 
property,  and  so  conceals  it  or  places 
it  out  of  the  way  that  the  oflicer  can- 
not find  it,  if  the  defendant  washes  to 
save  his  real  estate,  it  is  his  duty  to 
turn  over  or  expose  such  property  be- 
fore the  sale  of  the  real  propertv. 
First  Nat.  Bank  r.  Black  Rills  Fair 
Assn.,  2  S.  D.  1 15,  48  N.  W.  852. 

[b]    Where  the  debtor  has  conveyed 


the  property  the  sale  is  not  invalid 
merely  because  the  debtor  has  other 
property  available.  The  vendee  may 
obtain  an  order  requiring  resort  to  such 
other  property  first,  but  in  the  absence 
of  such  order  the  sale  is  not  invalid. 
Sansberry  v.  Lord,  82  Ind.  521.  •Com- 
pare,  Bartlett  Estate  Co.  v.  Fairhaven 
Land  Co.,  56  Wash.  437,  105  Pac. 
848. 

19.  Wooddy  v.  Jameson,  5  Idaho 
466,  50  Pac.   1008. 

[a]  Statutes  directory  in  nature. 
Wheeling,  L.  E.  &  P.  Coal  Co.  v.  First 
Nat.  Bank,  55  Ohio  St.  233,  45  N.  E. 
630. 

20.  Wooddv  V.  Jameson,  5  Idaho 
466,  50  Pac.  1008;  Dobbins  v.  Wilson, 
107  HI.   17. 

21.  See  the  statutes. 

[a]  Custom  of  sheriff  to  sell  prop- 
erties according  to  the  alphabetical  or- 
der of  the  first  letter  of  the  names 
of  counsel  who  have  issued  the  writs, 
should  not  be  departed  from.  Sargeant 
V.   Goslin,   1   Phila.    (Pa.;    301. 

22.  Wheeling,  L.  E.  &  P.  Coal  Co. 
r.  First  Nat.  Bank,  55  Ohio  St.  233, 
45  N.  E.  630. 

[a]  Waiver  presumed  unless  debtor 
assert  his  right  bv  direct  proceeding 
to  sot  aside.  Wheeling,  L.  E.  &  P. 
Coal  Co.  r.  First  Nat.  Bank,  55  Ohio 
St.   233,  45   N.   E.   630. 

23.  Ind.— Ritter  r.  Cost,  99  Ind.  80. 
Ohio. — Comniorcial  Bank  r.  Western  Re- 
serve Bank,  11  Ohio  444,  38  Am.  Dec. 
739.  Va.— McClung  v.  Beirne,  10  Leigh 
(37  Ta.^   394,  34  Am.  Dee.  739. 

[a]  The  failure  to  sell  in  the  in- 
verse order  of  the  alienation  does  not 
render  the  sale  void,  and  any  objec- 
tion to  the  sale  on  that  ground  may 
be  lost  bv  laches.  Clark  r.  Glos,  180 
111.  556,  54  N.  E.  631. 
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real   estate,-*   and   unincumbered   property  should  be   first   offered.^^ 

(XIV.)  Warning  to  Bidders. —  An  announcement  by  the  sheriff  that 
whoever  purchases  the  property  will  take  it  subject  to  a  lawsuit  by 
the  execution  defendant,  and  subject  to  any  claims  he  has  upon  it, 
will  net  invalidate  the  sa]e.^°  A  sale  has  been  held  to  be  voidable 
because  of  the  erroneous  statement  of  the  incumbrances  upon  the 
property  sokl.^^  A  warning  by  the  sheriff  that  he  will  not  accept 
cheeks  in  payment  is  not  improper.-^ 

(XV.)  Bidding.  —  (A.)  General  Statement. —  Though  only  one  bid  be 
made  that  Avill  not  invalidate  the  sale  if  effort  was  made  to  secure 
other  bids.^^  The  sheriff  is  not  bound  to  take  the  bare  word  of  any 
person  who  may  choose  to  bid  and  to  call  himself  an  agent  of  the  execu- 
tion creditor.^*^  Bids  may  be  sent  by  mail  and  announced  by  the 
sheriff  at  the  time  of  sale.^^  There  is  no  impropriety  in  receiving  a 
bid  over  the  telephone,  provided  the  officer  makes  public  outcry  of 
the  bid,  at  the  place  of  sale,  before  striking  off  the  property.^^ 

Time  Limit.  —  The  sheriff  cannot  limit  the  time  for  bids  to  less  than 
that  prescribed  by  law.^^ 

(B.)  Conduct  and  Agreements  Affecting  Bids.. —  Combinations  or 
agreements  which  are  not  made  to  prevent  competition  or  to  other- 
wise work  an  unfair  advantage  will  not  defeat  the  sale.^*     But  an 


24.  Saunders  r.  Eeilly,  105  N.  T. 
12,  12  N.  E.  170,  59  Am.  Rep.  472; 
Neilson  r.  Neilson,  5  Barb.  (N.  Y.) 
565. 

[a]  Remedy  of  debtor,  where  real 
estate  is  sold  before  personalty,  is 
against  the  sheriff.  Neilson  v.  Neil- 
son,  5  Barb.    (N.  Y.)    565. 

25.  Marshall   v.   Moore,   36   111.    321. 

26.  Guerin  r.  Kjaner,  97  Ind.  533. 

27.  Thompson  V.  Currier,  70  N.  H. 
259,  47  Atl.  76. 

28.  Bartlett  Estate  Co.  r.  Fairhaven 
Land  Co.,  56  Wash.  437,   105  Pac.  848. 

29.  Swires  r.  Brotherline,  41  Pa.  135, 
80  Am.  Dee.   601. 

30.  Cowgill  V.  Wooden,  2  Blackf. 
(Ind.)    332. 

31.  Dickerman  V.  Burgess,  20  111. 
266;  Brannin  v.  Broadus,  94  Ky.  33, 
21   S.  W.   344. 

[a]  But  see  Sparling  v.  Todd,  27 
Ohio  St.  521,  bids  in  writing  must 
come  to  the  oflScer's  hands  at  the  time 
of  the  sale,  and  the  ofl&cer  cannot  act 
as  agent  to  offer  a  bid  in  writing  re- 
ceived before  the  sale. 

[b]  The  plaintiff  in  an  execution 
may  leave  a  specific  bid  with  the  offi- 
cer which  the  latter  may  cry  without 
violating  a  statute  which  prohibits  him 
in  his  own  behalf  from  buying  or  bid- 
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ding  for  property  at  his  own  sales. 
Brannin  v.  Broadus,  94  Ky.  33,  21  S.  W. 
344. 

[c]  Written  bid  is  waiver  of  prior 
bids  by  the  same  person.  Faunce  v. 
Sedgwick,  8  Pa.  407. 

32.  Victor  Inv.  Co.  v.  Eoerig,  22 
Colo.  App.  257,   124  Pac.  349. 

33.  Parker  v.  Pratt,  8  N.  J.  Eq. 
104. 

34.  Kitchen  v.  St.  Louis,  etc.  Ry. 
Co.,  69  Mo.  224;  Stewart  v.  Severance, 
43   Mo.  322. 

[a]  Agreement  by  Execution  Plain- 
tiffs.— It  is  not  sufficient  ground  to 
avoid  a  sale  that  the  plaintiffs  in  the 
execution  combined  not  to  bid  against 
each  other,  especially  where  the  sal* 
was  open  at  the  court  house  on  court 
day.  Young  v.  Smith,  10  B.  Mon.  (Ky.) 
293;  Bailey  v.  Morgan,  44  N.  C.  352. 

[b]  Agreement  for  Joint  Purchase. 
Evidence  of  an  agreement  between 
three  persons  that  the  three  of  them 
would  buy  the  property  and  one  only 
would  do  the  bidding  held  not  suffi- 
cient to  show  an  agreement  to  sup- 
press competition.  Snouffer  f.  Heisig,  62 
Tex.  Civ.  App.  81,  130  S.  W.  912.  See 
also  Boyd  v.  Jones,  60  Mo.  454;  Braden 
V.  O'Neil,  183  Pa.  462,  38  Atl.  1023. 
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execution  sale  where  fraudulent  means  are  usod  to  dotor  Mddors  and 
prevent  a  fair  sale  is  invalid.'"^ 

(C.)  WiTiiDRAwixG  Bids. — Cireumstnnees  may  arise  whon  it  would  hp. 
proper  to  allow  a  bidder  to  withdraw  his  bid,^"  and  it  has  been  held 
that  a  bidder  may  withdraw  his  bid  at  any  time  before  the  property 
is  struck  off  to  him.^^  But  where  property  has  been  sold  to  the 
execution  creditor,  he  cannot  afterward  withdraw  his  bid,  and  treat 
the  sale  as  a  nullity,  except  with  the  consent  of  the  execution  debtor.'^ 

(D.)  Eejectixg  Bids.  — When  a  purchaser  refuses  or  fails  to  pay 
under  one  bid  the  officer  may  reject  any  subsecpient  bid  of  such  per- 
son,^**  nor  is  he  bound  to  pay  attention  to  or  accept  the  bid  of  a  per- 
son who  is  unable  to  pay  the  purchase  price."  A  conditional  bid 
should  be  rejected,"  as  a  bid  conditioned  that  the  money  be  applied 
to  the  bidder's  execution.-*^  And  generally  if  the  bids  be  inadequate 
the  sheriff  may  reject  them  and  return  the  property  unsold  for  want 
of  buyers.^^ 


35.  Cal.— Pekin  Min.  &  M.  Co.  v. 
Kennedv,  81  Cal.  356,  22  Pac,  679. 
Ind.— Gilbert  v.  Carter,  10  Ind.  16,  65 
Am.  Dec.  655.  Mo. — Durfee  r.  Moran, 
57  Mo.  374.  N.  J,— Hamburgh  Mfg. 
Co.  V.  Edsall,  5  N.  J.  Eq.  249,  affirmed, 
Edsall  r.  Hamburgh  Mfg.  Co.,  5  N.  J. 
Eq.  658.  N.  Y.— Troup  v.  Wood,  4 
Johns.  Ch.  228;  Hamley  v.  Cramer,  4 
Cow.  717,  N.  C. — Smith  v.  Greenlee, 
13  N.  C.  126,  18  Am.  Dec.  564.  Pa. 
Phelps  r.  Benson,  161  Pa.  418,  29  Atl. 
86;  Hogg  r.  Wilkins,  1  Grant's  Cas. 
67.  S.  C— Martin  r.  Ranlett,  5  Rich, 
L.  541,  57  Am.  Dee.  770. 

[a]  If  no  harm  results  from  such 
an  agri'onient,  the  property  selling  for 
its  fall  value,  the  sale  is  not  affected. 
Thames  r.  Miller,  2  Woods  564,  23  Fed. 
Cas.   No.   13,860. 

[b]  Where  fraud  is  contemplated 
by  an  agreement  for  the  ])urcliase  of 
a  judgment  by  another  judgment  cred- 
itor, with  an  understanding  that  the 
vendor  shall  not  bid,  and  vendee  of 
the  judgment  purchases  at  the  sale, 
the  sale  is  void.  Oram  v.  Rothermel, 
98  Pa.  300. 

[c]  Question  of  fact  whether  fraud 
committed.  Oram  r.  Rothermel,  98  Pa, 
300. 

36.  Fuson  r.  Conn.  General  Life 
Ins.   Co.,   5;!   Towa   609,   6   N.  W.   7. 

[al  On  an  adjournment  of  the  sale 
a  bid  is  impliedly  withdrawn.  Donald- 
son V.  Kerr,  6  Pa.  486. 

[b]  A  bid  will  be  deemed  to  have 
been  withdrawn  where  the  purchaser 
permits    a    number    of    years     to     pass 


without    demanding   a    deed.     Jones   v, 
Rogers,  85  Miss.  802,  38  So.  742. 

37.  Hibernia  Sav.  &  L.  Soc.  v, 
Behnke,  121  Cal.  339,  53  Pac.  812; 
Fisher  v.  Seltzer,  23  Pa.  308,  62  Am. 
Dec.  335. 

[a]  The  sheriff  cannot  deprive  him 
of  this  right  by  prescribing  conditions. 
Fisher  f.  Seltzer,  23  Pa.  308,  62  Am. 
Dec.  335. 

38.  Fuson  v.  Connecticut  General 
Life  Ins.  Co.,  53  Towa  609,  6  N.  W.  7; 
Downard  v.  Crenshaw,  49  Iowa  296; 
Miller  v.  Achurch,  50  Ore.  478,  93  Pac. 
332. 

39.  See   the   statutes. 

[a]  Officer  cannot  make  a  condition- 
al acceptance  or  rejection.  Favrot  r. 
Bates,  1    McGloin    (La.)   130. 

40.  Hobbs  r.  Beavers,  2  Ind.  142,  52 
Am.  Dec.  500;  Flomerfelt  v.  Zellers,  7 
N.  J.  L.   153. 

41.  lU.— Dewey  r.  Willoughby,  72 
111.  250.  Ind. — Swope  v.  Ardery,  5  Ind, 
213.  La, — Martinez  t.  Fouche,  2  Mc- 
Gloin   130. 

42.  Jsler  v.  Colgrove,  75  N.  C.  334; 
Faunce   r.  Sedgwick,  8  Pa.  407. 

[a]  Refusal  To  Give  Security. — Be- 
cause a  duly  authorized  agent  of  the 
plaintiff  in  execution  refuses  to  give 
security  his  bid  cannot  be  rejected. 
Merwin   v.  Smith,  2  N.  J.  Eq.   182. 

43.  Henderson  v.  Sublett,  21  Ala. 
626;  Lankford  r.  Jackson,  21  Ala.  650; 
Donham  r.  Hoover,  135  Mo.  210,  36 
S.  W.  627;  Shaw  v.  Potter,  50  Mo. 
281. 

[a]     Where   the   property   is   offered 
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Where  a  bid  is  fraudulently  refused  the  bidder  may  go  into  equity 
and  have  the  sale  resumed  at  the  point  of  his  bid/*  but  he  cannot  be 
declared  the  purchaser  even  though  his  bid  was  higher  than  the  one 
accepted.*' 

(E.)  Relief  Against  Bid.  — If  a  purchaser  of  personal  property  at 
execution  sale  has  bid  more  than  the  property  is  worth,  the  court 
will  not  relieve  him,  unless  he  was  influenced  so  to  do  by  artifice  or 
fraud.*^ 

(XVI.)  Necessary  Amount  of  Purchase  Price.  —  Statutes  sometimes  pro- 
vide that  the  property  cannot  be  sold  for  less  than  a  specified  frac- 
tion of  the  appraised  value  exclusive  of  incumbrances,*^  but  in  the 
absence  of  any  showing  to  the  contrary,  it  will  not  be  presumed  that 
the  sales  were  made  in  violation  of  the  statute  in  this  respect.*^  In 
some  states  the  officer  should  attempt  to  raise  the  money  by  selling  the 
least  possible  amount  of  property  necessary  to  satisfy  the  execution.*" 

(XVII.)  Terms  of  Sale, —  (A.)  Generally. —  The  purchaser  is  bound 
by  the  terras  announced  by  the  officer  at  the  time  of  the  sale,^"  but 
the  sheriff  has  no  power  to  impose  terms  or  conditions  not  authorized 
by  law,^^  and  unauthorized  agreements  by  him  with  the  purchaser 
regarding  the  payment  are  not  binding  on  the  officer  or  the  creditor.*^^ 
The  vendee  may  be  given  time  to  look  into  the  title.'^ 

(B.)  For  Cash  or  Cmdtt.  —  Unless  specially  excepted  by  statute,^* 
or  waived  by  agreement  of  the  parties,'^  all  execution  sales  must  be 


first  in  parcels,  the  bids  may  be  re- 
jected and  the  property  offered  en 
masse.  Barnes  v.  Zoercher,  127  Ind. 
105,  26  N.  E.  769. 

44.  United  States  v.  Vestal,  12  Fed. 
59;  Duffy  v.  Eutherford,  21  Ga.  363,  68 
Am.  Dec.  459. 

45.  United  States  v.  Vestal,  12  Fed. 
59. 

46.  Delaware,  etc.  B.  Co.  v.  Blair,  28 
N.  J.  L.  139. 

47.  See  the  statutes  and  the  fol- 
lowing: Brown  v.  Butters,  40  Iowa  544; 
Maple  V.  Nelson,  31  Iowa  322;  De  Jar- 
nette  v.  Verner,  40  Kan.  224,  19  Pac. 
666. 

Inadequacy  of  price  as  ground  for 
setting  sale  aside,  see  infra,  II,  B,  7, 
k,   (IV),    (H). 

48.  Brown  v.  Butters,  40  Iowa  544, 
546. 

49.  Crump  v.  J.  I.  Case  Threshing 
Machine  Co.,  136  Ky,  60,  123  S.  W. 
333. 

[a]  Error  in  Tliis  Respect  Waived. 
Thomas'  Admr.  v.  Thomas'  Heirs,  87 
Ky.  343,  10  S.  W.  282. 

50.  Backen  v.  Hamilton,  18  La. 
Ann.  553. 
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[a]     A  change  in  the  terms  of  the 

sale,  more  favorable  to  the  debtor,  will 
not  invalidate  the  sale.  Nichols  v.  Mc- 
Call,  13  La.  Ann.  215. 

51.  Stevenson  v.  Black,  1  N.  J.  Eq. 
338;  Umbehauer  v.  Aulenbaugh,  3 
Watts  &  S.  (Pa.)  259;  Aulenbaugh  v. 
Umbehauer,  8  Watts   (Pa.)   48. 

[a]  Conditional  Sales. — In  Webster 
V.  Denison,  25  Vt.  493,  the  court  said: 
"The  law  does  not  recognize  any  such 
sales  on  executions,  as  conditional 
sales,  or  defeasible  sales,  or  sales  vest- 
ing a  title,  liable  to  be  defeated  by 
redepiption." 

52.  Simmons  0.  Cook,  109  Ga.  553, 
34  S.  E.  1033. 

53.  Pomeroy  v.  Winship,  12  Mass. 
514,  7  Am.  Dec.  91. 

54.  See   the   statutes. 

[a]  Statute  Not  Applicable  to  Crim- 
inal Cases. — Hall  v.  Doyle,  35  Ark.  445. 

55.  La. — Marx  v.  Sanders,  108  La. 
140,  32  So.  331.  Miss.— Tiffany  &  Co. 
V.  .lohnson,  27  Miss.  227.  N.  H. — Chase 
V.  Monroe,  30  N.  H.  427. 

[a]  If  parties  consent,  sale  may  be 
on  credit.  Jones  v.  Loftin,  9  N.  C. 
199. 
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only  for  cashj^"  and  when  the  sheriff  learns  that  a  bidder  will  not  pay 
cash,  he  may  treat  it  as  no  sale  and  again  put  the  property  up  for 
sale." 

(XVIII.)  Specific  Kinds  of  Property. —  (A.)  Chattels  Real.  — An  estate 
for  years  in  land  must  bo  sold  in  the  same  manner  as  personal  prop- 
erty.**^ But  by  statute  in  some  states  any  interest  in  lands  is  to  be 
sold  as  real  estate.** 

(B.)  Corporate  Property.  —  (1.)  GcnernJhj. —  Special  statutes  in  some 
jurisdictions  regulate  the  sale  of  corporate  property."" 


56.  Seo  generally  the  statutes,  and 
the  following:  Cal. — People  r.  Hays,  5 
Cal.  66.  Ind.— Ruckle  r.  Barbour,  48 
Ind.  274;  Chapman  r.  Harwood,  8 
Blaekf.  82,  44  Am.  Pec.  7.'?6.  Minn. 
Carlson  r.  Headline,  100  Minn.  327,  111 
N.  W.  259.  Nev. — Dazet  r.  Laudrv,  21 
Nev.  291,  30  Pac.  1004.  N.  H.— Chand- 
ler V.  Goodrich,  58  N.  11.  525;  Chase 
V.  Monroe,  30  N.  IT.  427.  N.  Y.— Wat- 
son V.  IToboken,  P.  M.  Co.,  140  N.  Y. 
Supp.  822.  W.  Va.— Baker  f.  Rath- 
bone  Oil   Tr.   Co.,   7   W.   Va.  454. 

fa]  Spot  Cash  Unnecessary. — But  in 
Aldrich  r.  Wilco.x,  10  R.  1.  405,  it  was 
held  that  it  is  an  ojiprossion  to  de- 
mand cash  on  the  spot  by  the  terms 
of  sale,  but  that  a  reasonable  time  for 
payment,  to  be  determined  by  the  par- 
ticular circumstances  of  each  case, 
should  in  all  cases  be  allowed. 

[b]  Plaintiff  in  the  first  of  several 
executions  cannot  demand  that  his  bid 
be  credited  on  his  execution,  but  the 
sheriff  may  demand  that  the  purchase 
price  be  paid  in  cash.  Tsler  v.  Col- 
grove,  75  N.  C.  334.  See  also  Tsler  r. 
Andrews,  66  N.  C.  552. 

[c]  A  check  given  in  payment  will 
not  come  within  the  meaning  of  the 
requirement  for  cash,  where  payment 
on  such  check  is  stopped,  but  a  pur- 
chaser who  has  given  a  check  in  part 
payment  of  his  bid,  and  stopped  pay- 
ment, will  not  be  heard  to  object  that 
the  sale  was  not  for  cash  alone,  but 
was  partlv  upon  credit.  Meherin  r. 
Saunders, 'l.Tl    Cal.    6S1,    63    Pac.    1084. 

[d]  A  sale  is  not  complete  until 
the  money  is  paid.  Hence  where  the 
bidder  is  given  until  the  opening  of 
the  bank  on  the  next  day  to  make  pay- 
ment, the  debtor  may  satisfy  the  debt 
in  the  meantime  and  defeat  the  sale. 
Rowe  r.  Granger,  103  N.  Y.  Supp.  439. 

57.  Cal.— People  v.  Hays,  5  Cal.  66. 
111. — Bradley   v.   Geo.   Challoner's   Sons 


Co.,  103  111.  App.  018.     N.  C— Tsler  v. 
Colegrove,  75   \.  C.  3.34. 

[a]  The  delay  of  the  purchaser  until 
the  return  day  of  the  execution  to  pay 
the  balance  due,  will  be  construed  into 
a  refusal  on  his  part  to  pay  the  amount 
of  his  bid  upon  the  property.  People 
V.   Hays,   5   Cal.   66. 

58.  Chapman  v.  Gray,  15  Mass.  439; 
Buhl  f.  Kenyon,  11  Mich.  249,  83  Am. 
Dec.  738. 

[a]  See,  however,  Mitnacht  r.  Cocks, 
65  How.  Pr.  (N.  Y.)  84,  holding  that 
to  maintain  summary  proceedings  to 
remove  a  judgment  debtor  after  a  sale 
of  leasehold  interests  on  execution,  the 
sale  must  be  advertised  and  conducted 
as  a  sale  of  real  property,  and  indi- 
cating that  such  interests  may  be  sold 
either  as  real  or  personal  property. 

[b]  If  sold  as  real  estate  such  sale 
is  void.  Buhl  r.  Kcnvou,  11  Mich.  249, 
83  Am.  Dec.  738. 

59.  Hvatt  V.  Vincennes  Nat.  Bank, 
113  U.  S."  408,  5  Sup.  Ct.  573,  28  L.  ed. 
1009  (Indiana);  Reillev  v.  Anderson, 
33  Wash.  58,  73  Pac.  799. 

60.  See  the  statutes,  and  5  Stand- 
ard  Proc.    676. 

[a]  Railroad.  —  Roadbed,  rails  and 
right  of  way  of  a  railroad  corpora- 
tion must  be  sold  as  real  estate.  Hart 
r.  Benton-Bellefontaine  Ry.  Co.,  7  ^o. 
App.   446. 

[b]  A  sale  of  the  franchise  of  a  cor- 
poration must  be  predicated"  on  a  bid 
for  the  entire  sum  demanded  in  the 
execution,  with  costs,  and  the  only 
competition  allowed  by  the  act,  is,  as 
to  who  will  take  the  income  for  the 
shortest  length  of  time,  paying  the 
whole  debt  and  costs,  demanded  in  the 
execution.  Tavlor  v.  Jerkins,  51  N.  C. 
316. 

[c]  Corporate  property  should  not 
be  sold  piecemeal  but  only  in  its  en- 
tirety     under      Pennsylvania      statute. 
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(2.)  Corporate  Steel: — Shares  of  corporate  stock  should  be  sold  in 
much  the  same  manner  as  other  property,''^  but  upon  payment  by  the 
purchaser  of  the  amount  of  his  bid,"  the  officer  holding  the  sale  should 
furnish  a  bill  of  sale,  certificate  or  certified  copy  of  the  execution  and 
return  thereon,  as  the  various  statutes  may  provide,  to  be  left  with 
the  proper  officer  of  the  corporation,  who  will  be  required  to  transfer 
the  stock  on  the  book  of  the  company.*'^  Only  such  portion  of  the 
debtor's  stock,  or  interest  should  be  sold  as  is  necessary.*'* 

(C.)  Encumbered  Property.  —  The  sheriff  need  not  search  the  public 
records  to  find  Avhether  property  which  is  sold  is  encumbered.'^^  He 
sells  the  property  subject  to  all  encumbrances.^^  Mortgaged  property 
must  be  sold  in  bulk  and  not  in  parcels." 

(D.)  XoTicE,  —  Statutes  sometimes  contain  special  provisions  as  to 
notice  of  sale  of  certain  kinds  of  property.*'^ 

e.  Who  3Imj  Purchase.— (I.:)  Generally.  — The  fact  that  one  took 
part  in  the  proceedings  leading  up  to  the  sale  will  not  necessarily 
prevent  his  being  a  purchaser  at  the  sale.^^     Tenants  in  common  or 


Longstreth  f,  Philadelphia  &  E.  R.  Co., 
11  W.  N.  C.   (Pa.)  94. 

61.  See  the  statutes. 

[a]  In  Massachusetts.  —  Hussey  v. 
Manufacturers'  &  Mechanics'  Bank,  10 
Pick.  (Mass.)  415;  Howe  v.  Stark- 
weather,  17  Mass.  240. 

[b]  Corporate  shares  were  not  at 
common  law  subject  to  levy  and  sale 
under  execution,  and  statutes  authoriz- 
ing it  must  be  substantially  complied 
with,  or  the  sale  will  be  unauthorized 
and  void.  Blair  v.  Compton,  33  Mich. 
414. 

62.  Perkins  v.  Webb,  169  111.  86,  48 
N.  E.  322. 

63.  See  the  statutes. 

[a]  A  charter  provision  that  "no 
stockholder  shall  sell  his  or  her  stock, 
or  any  portion  of  the  same,  without 
first  giving  the  corporation  the  re- 
fusal of  the  same  for  ten  days  at  the 
price  he  is  willing  to  sell"  does  not 
apply  to  a  sheriff's  sale  on  execution 
against  a  stockholder.  Barrows  v.  Nat. 
Eubber  Co.,  12  R.  I.  173. 

64.  Ga.  Code,  1895,  §5431;  Blair  f. 
Compton,  33   Mich.   414. 

65.  Treasury  Comrs.  v.  Hart,  1  Brev. 
(S.  C.)  492. 

66.  111. — See  People  v.  Johnson,  15 
m.  App.  153.  Ky. — See  Lee  v.  Fellows 
&  Co.,  10  B.  Mon.  117.  Mich.— King 
r.  Hnbbell,  42  Mich.  597,  4  N.  W.  440. 
N,  Y. — Carpenter  v.  Simmons,  28  How. 
Pr.  12,  1  Robt.  360.  S.  C— Treasury 
Comrs.  V.  Hart,  1  Brev.  492. 

[a]    Failure  to  expressiy  mate   ttie 
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sale  subject  to  the  encumbrance  does 
not  render  the  sale  void.  The  sale  is 
necessarily  subject  whether  declared 
so  or  not.  Swan  v.  Stephens,  99  Mass. 
7, 

[b]  A  mortgagee  cannot  enjoin  sale 
of  realty  which  is  subject  to  his  mort- 
gage because  the  execution  plaintiff 
asserts  in  public  that  the  mortgage  is 
void  and  his  judgment  a  prior  lien. 
Ramsdell  v.  Tama-Water-Power  Co.,  84 
Iowa  484,  51  N.  W.  245. 

67.  King  V.  Hubbell,  42  Mich.  597, 
4  N.  W.  440;  Carpenter  v.  Simmons,  28 
How.  Pr.  12,  1  Robt.   (N.  Y.)   360. 

[a]  Equity  of  redemption  cannot 
be  divided  and  sold  in  parcels.  Ind. 
Nelson  r.  Bronnenburg,  81  Ind.  193. 
Mich. — Ganong  v.  Green,  71  Mich.  1, 
38  N.  W.  661.  N.  Y.— Tifft  v.  Barton, 
4  Denio  171. 

[b]  But  two  or  more  rights  of  re- 
deeming several  parcels  of  land  from 
several  mortgages  should  be  sold  sep- 
arately and  not  for  a  gross  sum. 
Fletcher  v.  Stone,  3  Pick.   (Mass.)  250. 

68.  See  supra,  II,  B,  7,  d,  (IV), 
(A),    (4). 

69.  Wyatt  r.  Clepper,  5  Ala.  703. 

[a]  Attorney  for  execution  creditor 
may  purchase.  Arnold  v.  Ness,  212 
Fed.   290. 

[b]  One  of  the  appraisers  of  the 
land  may  purchase.  Best  v.  Zutavern, 
53  Neb.  604,  74  N.  W.  64. 

[c]  Where  a  deputy  clerk  issues  an 
execution,  witliout  authority  from  the 
judgment   plaintiff,   and    without    any 
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partners  of  the  execution  debtor  may  purchase/"  A  receiver  ap- 
pointed to  apply  the  property  of  debtor  in  payment  of  his  debts  can- 
not purchase.^' 

(II.)  State,  County,  Town,  etc.  —  The  state  cannot  purchase  whore 
property  is  sold  to  satisfy  a  judgment  in  its  favor, ^-  nor  can  a  county,'^ 
though  a  New  England  town  nia3\"* 

(III.)  Sheriff,  Constable,  etc. —  The  officer  making  the  sale  cannot 
become  the  purchaser  himself,^^  nor  can  he  purcliase  through  an 
agent,^*^  or  as  agent  for  another,"  or  jointly  with  others. ^^     The  pro- 


direetion  from  his  principal  so  to  do, 
and  afterwards  becomes  a  purchaser 
at  a  sale  on  the  execution,  he  can 
take  no  benefit  from  his  purchase,  al- 
though no  actual  fraud  entered  into 
the  transaction.  Lewis  v.  Phillips,  17 
Ind.  108,  79  Am.  Dec-.  457. 

fd]  One  who  is  agent  for  both  the 
deijtor  and.  creditor  in  effecting  the  sale 
cannot  himself  become  the  purchaser. 
White  V.  Trotter,  14  Smed.  &  M.  (Miss.) 
30,  53   Am.  Dec.   112. 

70.  Gunter  v.  Laffan,  7  Cal.  588. 
But  see  Evans  v.  Gibson,  29  Mo.  223, 
77  Am.  Dec.  565,  containing  dictum 
that  where  a  tenant  in  common  buys 
up  an  incumbrance,  equity  will  con- 
sider it  as  inuring  to  the  benefit  of 
the  common   title. 

[a]  Partner. — Bradbury  v.  Barnes, 
19  Cal.  120. 

[b]  On  execution  against  a  partner- 
ship one  partner  may  purchase  for  his 
individual  benefit.  Baird  v.  Baird,  21 
N.  C.  524,  31  Am.  Dec.  399.  Contra, 
Evans  v.  Gibson,  29  Mo.  223,  77  Am. 
Dec.  565. 

71.  Sheldon  v.  Saenz,  59  How.  Pr. 
(N.  Y.)   377. 

72.  Littleton  v.  State,  2  Lea  (Tenu.) 
669. 

73.  Williams  v.  Lash,  8  Minn.  496, 
a  county  has  no  capacity  to  become 
purchaser  of  real  estate,  sold  on  execu- 
tion in  its  favor,  where  the  purchase 
is  not  made  for  the  public  use  of  the 
county  within  the  meaning  of  the  stat- 
ute. 

74.  Town  of  Corinth  r.  Locke,  62 
Vt.  411,  20   Atl.   809,   11   L.  R.   A.   207. 

75.  Conn.— Mills  r.  Goodsell,  5  Conn. 
475,  13  Am.  Dec.  90.  Ga.— Coleman  V. 
Malcolm,  101  Ga.  303,  28  S.  E.  861; 
Harrison  c.  McHenrv,  9  Ga.  164,  52 
Am.  Dec.  4.35.  111.— Wickliff  v.  Robin- 
son, 18  111.  145.  Ky.— Price  v.  Tliomp- 
son,  84  Ky.  219,  1  S.  W.  40S;  Smith 
V.  Pope,  5  B.  Hon.  337;  Dixou  t".  Sharp, 


1  A.  K.  Marsh.  211;  Stapp  v.  Toler,  3 
Bibb  450.  La.— McCluskey  r.  Webb,  4 
Rob.  201.  Me.— Knight  v.  Herrin,  48  Me. 
533.  N.  H.— Perkins  v.  Thompson,  3 
N.  H.  144.  N.  C— Robinson  v.  Clark, 
52  N.  C.  562,  78  Am.  Dec.  265;  Stew- 
art r.  Rutherford,  49  N.  C.  483;  Or- 
niond  V.  Faircloth,  3  N.  C.  336;  Anony- 
mous, 2  N.  C.  2.  Vt.— Caswell  v.  Jones, 
65  Vt.  457,  26  Atl.  529,  36  Am.  St. 
Rep.  879,  20  L.  R.  A.  503;  Downing 
V.  Lyford,  57  Vt.  507;  Woodbury  v. 
Parker,  19  Vt.  353,  47  Am.  Dec.  695. 
Wash. — See  Roger  v.  Whitham,  56  Wash. 
190,  105  Pac.  628,  134  Am.  St.  Rep. 
1105. 

[al  Without  consent  of  creditor 
sheriff  cannot  purchase.  Mills  r.  Good- 
sell,  5   Conn.  475,   13  Am.  Dec.  90. 

[b]  A  crier  employed  merely  as  a 
mouthpiece,  thei  constable  conducting 
the  sale,  is  not  within  the  rule  and 
mav  purchase.  Crook  r.  Williams,  20 
Pa.  342.  Contra,  Giles  r.  Bank  of  S.  W. 
Georgia,  102  Ga.  702,  29  S.  E.  600,  crier 
cannot  purchase. 

[c]  Where  the  sale  is  by  two  offi- 
cers, one  cannot  yuuchase.  Robinson  r. 
Clark,  52  N.  C.  562,  78  Am.  Dec.  265. 

76.  N.  C— Robinson  r.  Clark,  52  N. 
C.  562,  78  Am.  Dec.  265.  S.  C— Mathe- 
ney  r.  McDonald,  5  Strobh.  77.  Vt. 
Downing   r.   Lyford,   57   W.   507. 

[a]  A  sale  to  sheriff's  agent  is  not 
necessarily  void,  but  voidable  for  fraud 
in  fact.  Isaac 's  Lessee  v.  Clarke,  2 
Gill    (Md.)    1. 

77.  Coleman  r.  Maclean,  101  Ga. 
303,  28  S.  E.  861. 

fa]  Cannot  Buy  for  a  Third  Per- 
son.— Dixon  V.  Sharp,  1  A.  K.  Marsh. 
(Kv.)    211. 

78.  111.— Wickliff  r.  Robinson,  IS  HI. 
145.  Mo. — Shot  well  r.  Munroe,  42  Mo. 
A]ip.  669.  Tenn. — Johnson  v.  Pryor,  5 
Hayw.   243. 

[a]  That  sheriff  is  a  stockholder  in 
purchasing  corporation  does  not  render 
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hibition  includes  a  deputy  sheriff."  But  one  whose  term  of  office  has 
expired  and  who  does  not  conduct  the  sale  may  buy  at  a  sale  of 
property  levied  on  by  him  while  in  office.^"  And  the  parties  may 
authorize  the  sheriff  to  become  the  purchaser.^^  A  purchase  by  the 
sheriff's  wife  is  voidable.^- 

(IV.)  Defendants,  Their  Families,  Representatives,  etc. —  One  of  two  de- 
fendants may  purchase  the  property  of  his  co-defendant  on  execution 
sale  thereof.^^  According  to  some  authorities,  a  purchase  at  the  sale 
for  the  benefit  of  the  defendant  is  void,^*  though  it  is  held  that  one 
acting  for  the  defendant  may  purchase  to  prevent  a  sacrifice.®^  The 
wnfe®*^  or  daughter^^  of  the  debtor  may  purchase  where  there  is  no 
fraud  and  the  purchase  is  for  their  o\m  use  and  benefit.  In  some 
jurisdictions  the  debtor's  personal  representative  cannot  purchase,^^ 
while  in  other  states  he  may.^^ 


sale  void.  Hardwick  v.  Jones,  65  Mo.  54. 

79.  Smith  v.  Pope,  5  B.  Mon.  (Ky.) 
337. 

[a]  Deputy  sheriff  cannot  purchase 
at  sale  made  by  co-deputy.  Smith  v. 
Pope,  5  B.  Mon.  (Ky.)  337.  But  see 
Wyatt  V.  Clepper,  5  Ala.  703,  holding 
that  the  deputy  who  levied  the  writ 
may  purchase  on   sale  by  the  sheriff. 

[b]  Deputy  who  is  execution  plain- 
tiff may  bid  in  order  to  secure  his 
money  even  though  the  statute  pro- 
hibit sheriff  or  his  deputies  purchasing. 
Jackson  tx  dem,  Scolield  v.  Collins,  3 
Cow.   (N.  Y.)   89. 

[e]  Turnkey  or  jailer  not  within 
statute  forbidding  sheriff  or  his  dep- 
uties from  purchasing.  .Jackson  ex  dem. 
Anderson  v.  Anderson,  4  Wend.  (N.  Y.) 
474. 

80.  Leger  v.  Dovle,  11  Eich.  L.  (S. 
C.)    109,  70  Am.  Dee.  240. 

81.  Woodbury  v.  Parker,  19  Vt.  353, 
47   Am.  Dec.  695. 

82.  Dexter  r.  Strobach,  56  Ala.  233. 

83.  Ga.— Kilgo  v.  Castleberrv,  38 
Ga.  512,  95  Am.  Dec.  406.  lU.— Mathis 
V.  Stufflebeam,  94  111.  481.  Miss.— Rob- 
inson V.  Parker,  3  Smed.  &  M.  114,  41 
Am.  Dee.  614.  N.  Y.— Neilson  v.  Neil- 
son,  5  Barb.  565.  Pa. — Gibson  v. 
Winslow,  38  Pa.  49.  Tex.— Grimes  v. 
Hobson,  46  Tex.  416. 

[a]  Surety  may  purchase  property 
of  principal  where  the  latter 's  property 
is  sold  on  a  judgment  against  both. 
Atlee  V.  Bullard,  123  Iowa  274,  98  N. 
W.  889. 

84.  Flowers  v.  Sproule,  2  A.  K. 
Marsh.    (Ky.)    54. 

[a]  Fraudulent  as  to  Creditors. 
Where  an  agreement  was  made  between 
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a  father  and  his  sons,  that  they  should 
purchase  his  land  at  execution  sale  at 
an  under  value,  for  his  use  and  for 
the  purpose  of  keeping  off  other  cred- 
itors, a  purchase  by  the  sons  under 
such  circumstances  was  fraudulent  and 
void  against  creditors,  whether  the 
money  was  furnished  by  the  father  or 
paid  out  of  their  own  means.  Morris 
V.  Allen,  32  N.  C.  203. 

[b]  Purchase  as  Gift  to  Defendant, 
A  purchaser  at  an  execution  sale,  may 
lawfully  buy  the  property  of  the  in- 
solvent debtor,  with  the  intent  of 
afterwards  giving  the  whole  or  a  part 
thereof  to  such  debtor,  or  his  family. 
Thorpe   r.   Beavans,   73   N.   C.  241. 

85.  Lee  v.  Lee,  19  Mo.  420. 

[a]  Attorney  for  defendant  may  bid 
on  his  behalf  in  absence  of  fraud. 
Cavender  v.  Smith's  Heirs,  1  Iowa  306; 
Foster  v.  Pugh,  12  Smed.  &  M.  (Miss.) 
416. 

86.  Bracken  v.  Milner,  99  Mo.  App. 
187,  73  S.  W.  225. 

87.  Sharpe  r.  Williams,  76  N.  C.  87. 
[a]     Fraudulent  Purpose. — Where  A, 

with  intent  to  defraud  his  creditors, 
furnished  money  to  his  daughters  (be- 
ing indebted  to  them  at  the  time)  with 
which  to  purchase  his  land  at  execu- 
tion sale,  but  they  were  not  parties  to 
his  fraudulent  purpose  and  purchased 
the  land  for  a  fair  value  for  their  own 
use,  they  obtained  a  good  title.  Sharpe 
T.  Williams,  76  N.  C.  87.  Compare, 
Morris  r.  Allen,  32  N.  C.  203. 

88.  Fleming  v.  Foran,  12  Ga.  594. 

89.  N.  J. — Eickey  v.  Hillman,  7  N. 
J.  L.  180.  N.  C— Blount  v.  Davis,  13 
N.  C.  19.  Pa. — Oeslager  v.  Fisher,  2 
Pa.  467. 
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(V.)  JudgmGnt  Creditor,  His  Reprepentative,  etc.  ^ — In  tlie  absence  of 
fraud  the  judgment  creditor  may  purchase.'-*'^ 

f.  Memorandum,.  —  A  written  memorandum' has  heen  held  unneces- 
sary to  bind  the  sale."^ 

e'.  Proceedings  To  Compel  Compliance  With  Bids. — (I.)'  In  General. 
Where  the  purchaser  refuses  to  pay  the  amount  of  his  bid  two  possihk 
courses  are  recognized  as  open  to  the  sheriff.  One  is  to  proceed  against 
the  7)urehaser  for  tlie  amount  of  his  bid.  Tliis  is  done  in  some  states 
])v  ind(^T)endent  suit,"-  wliilc  in  otliers  a  statutory  proceeding  is  pro- 
vided for  by  wliich  judgment  may  on  motion  l)c  rendered  against  the 
purchaser  for  the  amount  of  his  bid.^^  The  otlier  course  is  to  re-sell 
the  property  and  recover  the  loss,  if  any,  thereby  occasioned.  Where 
such  a  re-sale  is  had,  according  to  the  practice  in  some  states,  a  motion 
may  be  made  to  compel  the  bidder  to  pay  the  loss  occasioned  by  the 
re-sale,"*  while  in  others  an  action  to  recover  such  loss  is  the  proper 
course.^^  In  a  few  states  the  officer  may,  at  his  option,  pursue  either 
course."*^  Some  statutes  provide  that  the  court,  upon  motion  of  the 
officer  or  an  interested  party,  shall  punish  for  contempt  a  purchaser 


90.  Eoberts  r.  Hughes,  81  111.  130, 
25  Am.  Rep.  270;  Jones  v.  "Webb,  22 
Ky.  L.  Rep.  1100,  59  S.  W.  858. 

fa]  The  fact  that  the  demand  on 
■wliich  judgment  is  rendered  arose  out 
of  the  relation  of  attorney  and  client 
will  not  prevent  the  attorney,  the  exe- 
cution plaintiff,  from  purchasing  at  the 
sale.  Patterson  v.  Drake,  126  Ga.  478, 
55  S.   E.   175. 

91.  Lockridge  v.  Baldwin,  20  Tex. 
303. 

[a]  Contra. — Some  note  or  memoran- 
dum of  sale  must  be  made.  Evans  v. 
Ashley,  S  Mo.  177. 

[b]  The  return  bearing  date  of  the 
day  of  sale  is  a  suflicieut  memorandum 
in  writing,  and  it  will  be  presumed  that 
it  was  made  at  the  proper  time  until 
the  contrary  is  shown.  Jones  f.  Ko- 
komo  Bldg.  Assn.,  77  Ind.  340.  See 
Ala.  Civ.  Code,  1907,  §4126. 

92.  Ala.— See  Civ.  Code,  §4129.  Ga. 
See  Code,  1911,  §6071;  Glenn  r.  Black, 
31  Ga.  393.  111.— Perkins  r.  Webb,  1G9 
111.  86,  84  N.  E.  322.  la.— Code,  1897, 
§4033.  Kan.— Walker  v.  Braden,  34 
Kan.  660,  9  Pac.  613.  N.  C— Wilson 
r.  Oswalt,  51  N.  C.  566. 

[a]  Waiver. — If  the  officer  agrees 
to  resell  and  takes  from  the  bidder  the 
costs  of  re-advertising,  he  thereby 
waives  any  right  he  has  to  compel  a 
compliance  with  the  bid.  Bradlev  f. 
Goo.  Challoner's  Sons  Co.,  103  111.  App. 
618. 


93.  Burns'  Ann.  St.  (Ind.),  191-1, 
§804;  Steele  v.  llanna,  8  Blackf.  (In.!.) 
326. 

[a]  Notice  should  be  given  to  the 
purchaser  of  tlie  motion.  Steele  v. 
Hanna,  8  Blackf.   (Ind.)    326. 

94.  Ark.— Big.  St.,  1904,  §3283.  CaL 
Johns  r.  Trick,  22  Cal.  511,  under  Pr. 
Act,  §224.  Present  California  practice 
is  to  sell  again  and  recover  loss,  if 
any,  from  defaulting  bidder  by  suit 
in  proper  court.  Code  Civ.  Proc.,  1915, 
§695.  Ga.— Code,  1911,  §6071.  Ind. 
Burns'  Ann.  St.,  1914,  §804.  Mo.— Rev. 
St.,  1909,  §2223.  Nev.— Rev.  Laws, 
1912,  §5294.  N.  J.— See  Comp.  St.,  p. 
4685.  Tex.— Lockridge  r.  Baldwin,  20 
Te.^.  303,  70  Am.  Dec.  385. 

[a]  No  memorandum  is  necessary  to 
sustain  the  motion.  Lockridge  V.  Bald- 
win, 20  Tox.  303,  70  Am.  Dec.  385. 

[b]  Defendant  files  answer  to  the 
motion  and  issue  is  thus  raised.  Johns 
f.  Trick,  22   Cal.  511. 

95.  Ala.— Civ.  Code,  §4129;  Lamkin 
r.  Crawford,  8  Ala.  153.  Ariz.— Rev. 
Sts.,  1913,  §1370.  Pa.— Hughes  r.  Mil- 
ler, 186  Pa.  375,  40  Atl.  492,  42  W.  N. 
C.  302;  Whitaker  v.  Thompson,  2  Kulp 
250.  R.  I.— Gerardi  v.  Caruolo,  27  R.  1. 
214,  61  Atl.  599.  S.  C— See  Code,  1902, 
§2621.  Utah.— Comp.  Laws,  1907,  §3255. 
Va.— See  Code,  1904,  §3592. 

96.  Ala.— Civ.  Code,  1907,  §4129. 
Ga.— Code,  1911,  §6071.  Ind.— Burns' 
Ann.  St.,  1914,  §804. 
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failing  to  pay  the  piireliaso  monoy  in  accordance  \\\i\\  his  bid.^^ 
(II.)  Conditions  Precedent. —  Demand  should  first  l)e  made  on  the  pur- 
chaser.^'^ According  to  some  authorities  a  deed  should  first  be  offered 
the  purchaser  provided  he  pay  the  purchase  price,"''  though  it  has 
been  liold  tliat  a  tcndcn^  of  a  certificate  of  sale  is  not  necessary  before 
connnencing  suit  to  recover  the  purchase  money.^  A  return  of  the 
sale  need  not  be  first  made.^ 

(III.)  Parties.  —  As  a  general  rule  the  action  against  the  purchaser 
should  be  brought  by  the  sheriff  in  his  own  name.^  If  the  execution 
defendant  is  to  receive  part  of  the  money  he  may  sue.*  The  execution 
plaintiff  cannot  sue,^  or  move  for  judgment  against  the  purchaser.*^ 


97.  Mont.— Rev.  Co.les,  1907,  §6831 
Ohio.— Geu.  Codes,  1900,  §1],6S7.  Utah. 
Couip.  Laws,  1907,  §3255,  if  he  refuses 
to  pay  costs  incurred  by  his  failure  to 
pay  his  bid.     Wyo.— St.,  1910,  §4704. 

98.  Cureton  r.  Wright,  73  Ga.  8. 

99.  Hunt  r.  Gregg,  8  Blackf.  (lud.) 
105;  McKee  v.  Lineberger,  69  N.  C 
217.  See  Dickson  V.  McCartney,  226 
Pa.  552,  75  Atl.  735. 

[a]  Proper  evidence  of  title  should 
be  tendered.  Williams  v.  Lines,  7 
Blackf.  (Ind.)  46;  State  V.  Lines,  4 
Ind.   351. 

1.  Harvey  v.  Fisk,  9  Cal.  93;  People 
V.  Havs,  5  Cal.  66;  Williams  v.  Smith, 
G  Cal.'  91. 

2.  ]\IcKee  v.  Lineberger,  69  N.  C. 
217. 

3.  Ala.— Bell  v.  Owen,  8  Ala.  312; 
Eobinson  v.  Garth,  6  Ala.  204,  41  Am. 
Pec.  47.  111.— People  v.  Stelle,  103  111. 
467;  Webb  r.  Perkins,  60  111.  App.  91. 
Minn. — Armstrong  v.  Vroman,  11  Minn. 
220,  88  Am.  Dec.  81.  Mo.— Wiley  v. 
Robert,  27  Mo.  388.  N.  C— McKee  v. 
Lineberger,  69  N.  C.  217.  Ore.— Bur- 
bank  V.  Dodd,  4  Pac.  303.  Pa.— Free- 
man V.  Husband,  77  Pa.  389;  Holdship 
V.  Doran,  2  Pen.  &  W.  9;  Gaskell  r. 
Morris,  7  Watts  &  S.  32;  Adams  f. 
Adams,  4  Watts  160;  Hutchinson  v. 
Allen,  1  W.  N.  C.  123;  Hartman  V. 
Pemberton,  24  Pa.  Super.  222. 

[a]  Where  a  sale  bond  is  executed 
(1)  for  the  price  in  favor  of  the  sheriff 
he  is  the  one  to  bring  suit  thereon. 
Bell  V.  Keefe,  12  La.  Ann.  340.  (2) 
Sheriff  may  bring  suit  on  such  a  bond 
executed  in  favor  of  his  predecessor. 
Bell  V.  Keefe,   12   La.   Ann.   340. 

[b]  In  the  name  of  sheriff  or  of 
some  one  injured  bv  the  sale.  Hold- 
ship  V.  Doran,  2   Pen.   &  W.   (Pa.)   9. 

[c]  Unless  sheriff  has  become  liable 
or   suffers    damage   he   cannot   maintain 
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an   action   against   the   bidder.     Adams 
V.    Griffin,    3    Smed.    &   M.    (Miss.)    556. 

[d]  "A  sheriff  whose  term  of  of- 
fice has  expired  has  a  right  to  maintain 
an  action  against  a  defaulting  bidder 
at  a  sale  held  during  his  term  of  of- 
fice to  recover  the  difference  between 
the  amount  of  his  bid  and  the  amount 
realized  at  a  subsequent  sale  of  the 
property."  Dickson  v.  McCartney,  226 
Pa.    552,    75    Atl.    735. 

[e]  Execution  plaintiffs  may  he 
joined  as  parties  with  the  sheriff.  Glenn 
V.  Black,  31  Ga.  393. 

[f]  In  Texas  the  statute  provides 
for  relief  to  both  plaintiff  and  defend- 
ant in  execution.  See  Sayles'  Tex. 
Civ.  St.,  art.  2381,  and  Borden  v. 
Fahey,  56  Tex.  Civ.  App.  218,  120  S. 
W.  564;  Shanley  v.  York,  54  Tex.  Civ. 
App.  214,  118  S.  W.  146;  Towell  v. 
Smith   (Tex.  Civ.  App.),  55  S.  W.  186. 

4.  Towles  V.  Turner,  3  Hill  L.  (S. 
C)  178,  otherwise  sheriff  is  one  to 
biing  suit.  And  see  Adams  v.  Aycock, 
11  Ga.  App.  793,  76  S.  E  161,  holding 
that  suit  may  be  brought  in  name  of 
the  defendant  in  execution  as  usee, 
without  reference  to  whether  the 
amount  of  the  bid  was  greater  tlian 
that   due   on   the   execution. 

5.  lU.— People  v.  Stelle,  103  111.  467. 
Ohio.— Galpin  v.  Lamb,  29  Ohio  St. 
529.  Ore. — Burbank  v.  Dodd,  4  Pac. 
303.  Pa. — Hutchinson  v.  Allen,  1  W.  N. 
C.   123. 

[a]  In  Iowa  no  one  but  a  judgment 
holder  or  his  attorney  can  proceed 
under  the  statute  against  a  bidder  at 
an  execution  sale  to  enforce  payment 
of  his  bid.  If  they  do  not  so  proceed 
the  sheriff  is  to  resell  the  property. 
State  Bank  v.  Brown,  128  Iowa  665, 
105  N.  W.  49. 

6.  Laverty  v.  Chamberlain,  7  Blackf. 
(Ind.)   556. 
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Creditors  wlio  claim  an  interest  in  tho  proccetl.s  of  the  sale  cannot 
coip.pel  specific  perrorniance  on  the  part  of  the  purchaser.'' 

(IV.)  Pleadings.  —  It  is  not  necessary  to  set  out  the  judgment  and 
execution  at  length,*  nor  t!ie  officer's  return.'*''^ 

h.  Proceedings  To  Compel  Execniion  of  Deed. — Wliere  tlm  officer 
fails  or  refuses  to  execute  the  deed,  in  some;  states  a  separate  action 
to  compel  the  execution  is  the  remedy,''  while  in  other  jurisdictions 
a  motion  in  the  cause  for  an  order  compelling  the  officer  to  execute 
the  deed  is  the  remedy.'"  According  to  some  authorities  the  right 
to  a  deed  is  enfcreeahle  by  mandamus." 

i.     Confirmation  of  Sale. — (I.)    General  statement. — Although  gcn- 


7.  Cureton    v.   Wright,    73   Ga.    8. 

8.  Walker   v.   Bradcn,   34    Kan.    660, 

9  Pac.  613.  But  see  Ennis  v.  Waller, 
3  Blackf.  (Tnd.)  472,  that  the  judg- 
ment and  proceedings  on  which  the 
execution  issued  must  be  averred  in 
the  declaration  as  the  purchaser  is  a 
stranger  to  them  and  is  not  presumed 
to  be  cognizant  in  any  way  of  them. 

[a]  Action  is  on  contract  arising 
from  the  bid  and  not  on  the  judgment. 
Walker  v.  Bradeu,  34  Kan.  660,  9  I'ac. 
613. 

8V2.  Sanborn  v.  Chamberlin,  101 
Mass.  409,  where  the  court  says:  "It 
was  not  necessary  to  set  out  the  re- 
turn; for  it  was  not  the  instrument  on 
which  the  action  was  brought,  but  only 
a  piece  of  evidence  to  be  introduced 
at  the  trial;  and  neither  party  is  re- 
quired in  pleading  to  state  evidence 
or  disclose  the  means  by  which  he  in- 
tends to  prove  his  case."  But  see 
contra,  Ennis  V.  Waller,  3  Blackf. 
(Ind.)   472. 

9.  Conklin  v.  Smith,  7  Tnd.  107,  63 
Am.  Dec.  416;  Branner  v.  Hardy,  18 
La.  Ann.  537. 

[a]  Purchaser  must  comply  with 
terms  of  sale  or  offer  to  comply  with 
them  before  he  can  maintain  action. 
Conklin  v.  Smith,  7  Ind.  107,  63  Am. 
Dec.  416;  Branner  v.  Hardy,  18  La. 
Ann.  537. 

[b]  Notice  should  be  given  of  the 
proceeding  to  parties  claiming  ail- 
v*»rsely.     Blodgett  r.  Perrv,  97  Mo.  263, 

10  S.  W.  891,   10  Am.  St.'  Rep.  307. 

[c]  Parties. — (1)  Subsequent  pur^ 
chaser  of  property  at  a  sale  made  by 
sheriff  on  the  ground  that  plaintiff  de- 
faulted in  the  terms  of  the  sale,  is  a 
proper  party.  Branner  v.  Hardy,  18 
La.  Ann.  537.  (2)  One  who  as  an 
agent   holds    a   deed    to    a   purchase   at 


sheriff's  sale,  and  also  money  equitably 
belonging  to  the  purchaser,  under 
agreement  made  at  the  time  of  tho 
sale,  and  applicable  under  that  agree- 
ment to  the  payment  of  the  purchase 
money,  is  a  proper,  if  not  a  necessary 
party,  to  a  suit  by  the  purchaser  to 
compel  the  delivery  of  the  deed.  Whit- 
ney  V.  Kirtland,  27  X.  J.  Eq.  333. 

10.  Ark. — Whiting  r.  Lawson,  6 
Ark.  425.  Del. — See  In  re  Carpenter,  2 
Marv.  149,  42  Atl.  423.  Neb.— Phillips 
r.  Dawley,  1  Xeb.  320.  N.  C— Fox  t. 
Kline,  85  N.  C.  173;  Isler  v.  Andrews, 
66  N.  C.  552;  Patrick  v.  Carr,  60  N.  C. 
633,  86  Am.  Dec.  454.  Ohio.— Buck- 
ingham V.  Granville  Alexandria  Soc, 
2  Ohio  366.  S.  C.—In  re  Voorhies,  46 
S.  C.  114,  24  S.  E.  170. 

[a]  When  a  long  period  of  time 
elapses  between  the  confirmation  of  a 
srJe  an<l  the  execution  of  the  sheriff's 
deed,  the  debtor  should  be  notified  of 
the  application  for  an  order  requiring 
the  then  sheriff  to  execute  a  deed  to 
the  purchaser.  Applegate  v.  Kingman 
17  Neb.  338,  22  *N'.  W.  765. 

[b]  Order  directing  sheriff  to  issue 
a  deed  to  jmn  haser  may  be  made  in 
vacation.  Hawkeve  Ins.  Co.  v.  Max- 
well, 119  Iowa  672,  94  N.  W.  207.  And 
see  Iowa   Code,   §3843. 

11.  Ind.— Jessup  v.  Carey,  61  Ind. 
5'^4.  La. — See  Losee  r.  De  Lacey,  23 
La.  Ann.  2S7.  Mich.— Whiting  v.  But- 
ler, 29  Mi.-h.  122. 

[a]  The  only  matter  in  controversy, 
on  mandamus  by  tlie  assignee  of  a 
sheriff's  certificate  of  sale  to  compel 
the  execution  of  a  deed  is  the  right 
to  the  deed;  the  question  whether  sucli 
certificate  is  not  merged  in  a  deed 
made  to  the  assignee  by  the  execution 
debtor  after  the  sale  cannot  be  tried- 
People  V.  Irwin,  14  Cal.  428. 
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erally  confirmation  of  execution  sales  is  not  required,"  the  stntuto-"! 
of  some  states  provide  for  confirmlation  and  directions  to  the  slierift 
as  to  the  deed  or  certificate.^^  According  to  some  authorities  a  con- 
firmation may  be  by  the  partic:j  themselves  and  is  as  valid  as  if  by 
the  court." 

(II.)  Proceeding  for.  —  (A.)  Nature  of  pROCEEDmo.  —  Confirmation  is 
secured  by  a  motion  made  for  that  purpose,"  by  the  purchaser,^"  or 
the  assignee  of  the  purchaser.^^  It  has  been  held  unnecessary  that  a 
notice  be  given  of  a  motion  to  have  the  sale  confirmed.^*^ 

(B.)  Objections. —  Objection  to  confirmation  may  be  made  by  those 
injuriously  affected.^''  Objection  may  be  for  irregularities  in  the 
sale,-"  fraud  on  the  part  of  the  execution  creditor,-^  such  an  inadequacy 
of  price  as  to  prejudice  other  creditors,""  or  it  is  held  defects  in  the 
judgment  on  which  the  execution  was  based. -^ 

(C.)  Determination.  —  The  merits  of  the  cause  in  which  judgment 
was  rendered  cannot  be  inquired  into  on  proceedings  for  confirma- 
tion,2*  but  matters  relating  to  the  ownership  of  the  property  are  not 


12.  See  the  statutes,  and  Webster 
V.  Daniel,  47  Ark.  131,  14  S.  W.  550; 
Hershy  v.  Latham,  42  Ark,  307. 

As  to  confirmation  of  judicial  sales, 
see  the  title  "Judicial  Sales." 

13.  See  the  statutes  and  the  fol- 
lowing: la. — Hendryx  t'.  Evans,  120 
Iowa  310,  94  N.  W.'  853.  Kan.— John- 
son V.  Lindsay,  27  Kan.  514.  Neb. 
Yeazel  v.  White,  40  Neb.  432,  58  N.  W. 
1020;  McMurtry  v.  Tuttle,  13  Neb. 
232,  13  N.  W.  213.  S.  D.— Baxter  v. 
O'Leary,    10   S.   D.    150,    72    N.    W.    91. 

[a]  The  order  of  confirmation  should 
describe  the  property,  though  an  in- 
complete description  may  be  aided  by 
reference  to  the  return  which  contains 
a  full  and  complete  description.  Wil- 
cox V.  Eaben,  24  Neb.  368,  38  N.  W. 
844,  8  Am.  St.  Eep.  S07. 

14.  Toolev  V.  Gridley,  3  Smed.  &  M. 
(Miss.)  493, '41  Am.  Dec.  628. 

15.  Cowdin  r.  Cowdin,  31  Kan.  528, 
S  Pac.  369;  Koehler  v.  Ball,  2  Kan. 
160,  83  Am.  Dec.  451. 

16.  Cowdin  v.  Cowdin,  31  Kan.  528, 
2  Pac.  369;  Payne  v.  Long-Bell  Lum- 
ber Co.,  9  Okla.  683,  60  Pac.  235. 

17.  Payne  v.  Long-Bell  Lumber  Co., 
9  Okla.  683,  60  Pac.  235. 

18.  Whitworth  v.  McKee,  32  Wash, 
83,  72  Pac.  1046. 

[a]  Failure  (1)  to  ask  for  confirma- 
tion of  the  sale  is  not  alone  sufficient 
to  have  it  set  aside.  Warren  v.  Stim- 
son,  6  N.  D.  293,  70  N.  W.  279.  (2) 
Where  the  proceedings  are  shown  to  be 
regular  in  other  respects,  mere  failure 
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to  have  the  sale  confirmed  will  not  de- 
feat the  purchaser's  title,  especially  on 
collateral  attack  by  one  who  does  not 
claim  through  or  under  the  Judgment 
debtor.  Baxter  v.  O'Leary,  10  S.  D. 
150,  72  N.  W.  91. 

[b]  Title  does  not  pass  to  the  pur- 
chaser, in  Nebraska,  until  confirma- 
tion. Westerfield  v.  South  Omaha  L. 
&  B.  Assn.,  75  Neb.  53,  105  N.  W. 
1087,  107  N.  W.  1010;  Yeazel  v.  White, 
40  Neb.  432,  58  N.  W.  1020,  24  L.  E. 
A.  449, 

19.  Miller  Bros.  v.  Bank  of  British 
Columbia,  2  Ore.  291. 

[a]  One  who  is  not  a  party  to  the 
action,  though  a  judgment  creditor  of 
the  execution  defendant,  cannot  oppose 
the  confirmation.  Miller  t*.  Oregon 
City  Paper  Mfg.  Co.,  3  Ore.  24. 

[b]  In  Washington. — Krutz  v.  Batts, 
IS   V/ash.   460,  51   Pac.  1054. 

20.  Miller  Bros.  v.  Bank  of  British 
Columbia,   2    Ore.   291. 

21.  Eose  v.  Bates,  12  Mo.  30,  in- 
ducing persons  not  to  bid. 

22.  Smith  v.  Vreeland,  16  N.  J.  Eq. 
198. 

23.  Miller  Bros.  v.  Bank  of  British 
Columbia,  2  Ore.  291. 

24.  Kan. — Koehler  v.  Ball,  2  Kan, 
160,  83  Am.  Dec.  451.  Neb,— Hoover 
V.  Hale,  56  Neb.  67,  76  N.  W.  457. 
S.  D.— Crouch  v.  Dakota,  W.  &  M.  E, 
E.   Co.,   18   S.   D.   540,   101   N.   W.  722. 

fa]  The  court  proceeds  ex  parte, 
and  the  utmost  scope  of  its  inquiry  is 
to  ascertain  whether  the  report  of  the 
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conf'lnsivoly  sotllcd  liy  oonfirmation.-"  Tlio  court  oannot  impose  con- 
ditions in  confinnin*^  an  execution  sale,-''  and  confirmation  will  not  be 
denied  because  of  irregularities  not  prejudicial  to  the  rights  of  the 
parties."  But  a  sale  upon  a  judgment  which  has  been  paid  should 
not  be  confirmed.-^ 

(III.'>  Cure  of  Defects. —  Tn  the  absence  of  fraud  the  order  of  con- 
firmation cures  all  defects  and  irregularities  in  the  sale,-'-'  but  matters 
which  are  not  mere  irregularities,  or  which  form  no  part  of  the  pro- 
ceedings connected  with  the  sale,^"  as  for  example  fraudulent  acts  or 
combinations  preventing  a  fair  sale,^^  or  defects  of  jurisdiction,^-  are 
not  cured. 

(TV.)  Appeal  and  Collateral  Attack. —  The  order  confirming  the  sale 
cannot  be  collaterally  attacked,"  but  is  appealable.^* 

j.  Proceedings  Affecting  Disposition  of  Proceeels.  —  (I.)  Notice  of 
Preferred  Claims.  —  One  who  has  a  preferred  claim  against  the  judg- 


shoriff  shows  upon  its  fare  that  the 
sale  has  in  all  respects  been  made  in 
conformity  to  the  provisions  of  the 
statute.  Warren  v.  Stinson,  6  N.  D. 
293,  70  N.  W.  279. 

25.  Kan. — Capital  Bank  v.  TTuntoon, 
35  Kan.  577,  11  Pae.  3(19.  N.  D.— War- 
ren r.  Stinson,  6  N.  D.  293,  70  N.  W. 
279.  S.  D.— Crouch  v.  Dakota,  W.  & 
M.  R.  R.  Co.,  18  S.  D.  540,  101  N.  W. 
722. 

Sec  also  Dexter,  ITorton  &  Co.  v.  Say- 
ward,  78  Fed.  275. 

26.  Fitch  r.  Minshall,  15  Neb.  328, 
18  N.  W.   80. 

27.  Thompson  T.  Higginbotham,  IS 
Kan.  42;  StuU  V.  Seymour,  63  Neb.  87, 
88  N.  W.  174. 

[a]  The  fact  that  a  higher  bid  is 
submitted  after  sale  of  lands  on  exe- 
cution is  not  ground  for  refusing  to 
confirm  the  sale,  under  Wash.  Laws, 
1899,  p.  88,  Sfi,  subd.  2,  requiring  a 
confirmation  unless  tliere  appear  "sub- 
stantial irregularities  in  the  proceed- 
ings concerning  the  sale,  to  the  prob- 
able loss  or  injury  of  the  party  ob- 
jecting." Merritt  V.  Graves,  52  Wash. 
57,  100  Pac.  1G4. 

28.  Moore  v.  Boyer,  52  Neb.  446,  72 
N.  W.  586. 

29.  U.  S.— Hilton  r.  National  Bank, 
26  Fed.  202.  Kan.— Capital  Bank  r. 
Huntoon,  35  Kan.  577,  11  Pac.  369. 
La. — D'Arensbourg  r.  Chauvin,  9  La. 
Ann.  98.  Neb.— O'Brien  r.  Gaslin,  20 
Neb.  347,  30  N.  W.  274.  N.  D.— Da- 
kota Inv.  Co.  V.  Sullivan,  9  N.  D.  303, 
83  N.  W.  233,  81  Am.  St.  Eep.  584. 
Ore. — Leinenweber  v.  Brown,    24    Ore. 


548,  .34  Pac.  475,  38  Pac.  4;  Mathews 
V.  Eddy,  4  Ore.  225.  Wash.— Otis  Bros. 
&  Co.  v.  Nash,  26  Wash.  39,  66  Pac. 
Ill;  Krutz  v.  Batts,  18  Wash.  460,  51 
Pac.   1054. 

[a]  Failure  to  give  notice  for  the 
required  time  cured  bv  confirmation. 
Wvant  V.  Tuthill,  17  Neb.  495,  23  N. 
W'.   342. 

[b]  Defective  Description.  —  Under 
a  statute  which  makes  the  ratification 
conclusive  evidence  "only  of  the  notice 
of  sale  required  to  be  given,  and  the 
manner  of  making  the  sale,"  a  want 
of  sufficient  description  or  designation 
of  the  property  in  the  seizure  and  sub- 
sequent proceedings  is  not  cured  by  an 
order  of  confirmation  containing  a  pre- 
cise description  of  the  property.  Dor- 
sey's   Lessee  r.  Dorsey,  28   Md.   388. 

30.  Capital  Bank  'v.  Huntoon,  35 
Kan.  577,  11  Pac.  8G9. 

[a]  Fraud  or  surprise  in  the  ren- 
dition of  the  judgment  is  not  cured  by 
confirmation.  Koechlept  V.  Hook's 
Lessee,  10  Md.  173,  69  Am.  Dec.  133.- 

31.  Capital  Bank  r.  Huntoon,  35 
Kan.  577,  11  Pac.  369;  Benz  r.  Hines, 
3  Kan.  390,  89  Am.  Dec.  594;  Dawson's 
liCssee  r.   ^^lorris,  4   Yeates    (Pa.)    341. 

32.  Kan. — Norton  r.  Reardon,  67 
Kan.    302,    72    Pac.    861,    100    Am.    St. 

;  Rep.  459.     Neb.— Wilcox  v.   Raben,   24 
'  Neb.    368,    38    N.    W.    844,    8    Am.    St. 
Rep.    207.      Ore.— Willamette   Real    Es- 
tate   Co.    r.    Hendrix,    28    Ore.    485,   42 
Pac.  514,  52  Am.  St.  Rep.  800. 

33.  Phillips  V.  Dawlev,  1   Neb.  320. 

34.  Koehler  v.  Ball,  2  Kan.  160,  83 
Am.  Dec.  451;  Dakota  Inv.  Co.  r.  Sul- 
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ment  debtor  must  file  a  ■written  notice  thereof  with  the  sheriff  prior 
to  the  execution  sak',''^  and  a  failure  to  do  so  waives  the  right  to 
preference  in  distribution.^'^  The  notice  should  set  forth  the  facts 
shewing  the  case  to  be  one  within  the  statute. ^^ 

(II.)  Distribution  by  Sheriff. —  (A.)  Generally. — Generally  the  sher- 
iff may  pay  the  proceeds  of  the  sale  over  to  the  parties  entitled 
thereto,^^  but  when  the  sheriff  has  notice  of  conflicting  claims  he 
should  hold  the  money  until  the  claims  are  settled, ^^  or  pay  the  same 
into  court  pending  determination  of  the  claims.'*^  Neither  the  plaintiff 
nor  defendant  can  direct  the  application  of  money  received  by  the 
sheriff  on  an  execution.^^  Distribution  may  be  prevented  by  any 
party  by  a  proper  and  seasonable  application  to  the  court.*^ 

(B.)  Instructions  by  Court.  —  If  the  sheriff  be  in  doubt  as  to  the 
proper  disposition  of  the  proceeds  he  may  apply  to  the  court  for  ad- 


livan,   9   N.   D.   303,  83  N.  W.  233,  81 
Am.  St.  Rep.  584. 

35.  Cal.— Tavlor  v.  Hill,  115  Cal. 
143,  44  Pac.  336,  46  Pac.  922.  Ky. 
Burket  v.  Boude,  3  Dana  209.  N.  Y. 
Miller  v.  Johnson,  12  Wend.  197;  Bus- 
sing V.  Bushnell,  6  Hill  382,  distin- 
gtdshing  Beekman  v.  Lansing,  3  Wend. 
446,  20  Am.  Dec.  707,  as  based  on 
earlier  repealed  statute.  Pa. — Timmes 
V.  Metz,  156  Pa.  384,  27  Atl.  248;  Adam- 
son's  Appeal,  110  Pa.  459,  1  Atl.  327; 
Borlin  v.  Com.,  110  Pa.  454,  1  Atl. 
404;  Stiehler  v.  Malley,  94  Pa.  82;  Al- 
lison V.  Johnson,  92  Pa.  314;  Crater 
V.  Deemer,  4  Pa.  Co.  Ct.  375;  Corry 
First  Nat.  Bank  v.  Childs,  10  Phila. 
452. 

[a]  Sworn  Claim. — While  not  neces- 
sary, the  better  practice  is  to  swear 
to  such  notices.  Brown  v.  McFadden, 
5   Pa.   Co.   Ct.  9. 

[b]  In  California  notice  should  be 
given  to  the  judgment  creditor  and 
the  judgment  debtor.  Taylor  v.  Hill, 
115  Cal.  143,  44  Pac.  336,  46  Pac.  922. 

[e]  Notice  after  the  sale  but  while 
the  proceeds  are  still  in  the  hands  of 
the  officer  is  too  late.  Allison  v.  John- 
son, 92  Pa.  314.  See  also  Ege  v.  Ege, 
5  Watts   fPa.)   134. 

fd]  Need  Not  Be  in  Writing. — Bur- 
ket r.  Boude,  3  Dana   (Ky.)   209. 

[e]  Notice  of  landlord's  claim  is  in 
time  if  made  before  all  goods  are  re- 
moved from  premises.  Margart  V. 
Swift,  3  McCord   (S.  C.)   378. 

36.  Stiehler  v.  Malley,  94  Pa.  82. 

37.  Allison  v.  .Johnson,  92  Pa.  314. 
[a]     Labor    Claim. — That    the    labor 

was  performed  within  the  time  limited 
by  statute,  the  business   defined  there- 
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by,  the  sum  due,  and  the  property 
subject  to  preferred  claim  is  included 
in  the  levy.  Allentown  Nat.  Bank  V. 
Helios  Dry  Color,  etc.  Co.,  9  Pa.  Super. 
275;  Coates  v.  Wright,  3  Pa.  Dist.  392; 
Garretson  r.  Harris,  13  Pa.  Co.  Ct.  333. 
[b]  Certainty  to  a  reasonable  in- 
tent is  all  that  is  required  in  such  no- 
tices. Shives  V.  Clouser,  4  Pa.  Co.  Ct. 
149. 

38.  111.— Lindauer  v.  Lang,  29  111. 
App.  118.  Neb.^ — Luce  v.  Foster,  42 
Neb.  818,  60  N.  W.  1027.  N.  Y.— Hodg- 
man  v.  Barker,  63  Hun  631,  17  N.  Y. 
Supp.  911.  N.  C. — Washington  v.  San- 
ders, 13  N.  C.  343,  21  Am.  Dec.  336; 
Yarborough  v.  State  Bank,  12  N.  C.  23. 
Ore. — See  Richards  v.  Nye,  5  Ore.  382. 

[a]  Unless  ordered  to  be  paid  into 
court  the  sheriff  should  distribute  the 
proceeds  of  the  execution  sale.  Gan- 
non V.  Desh,  11  W.  N.  C.  (Pa.)   20. 

39.  La. — Citizens'  Bank  v.  Payne, 
21  La.  Ann.  380.  N.  J.— See  Stebbins, 
Brown  &  Co.  v.  Walker,  14  N.  J.  L.  90, 
25  Am.  Dec.  499.  S.  C. — Cooper  v. 
Scott,  2  McMull.  150;  Greenwood  v.  Col- 
eock's  Exrs.,  2  Bay  67. 

fa"!  At  his  own  peril  the  sheriff  may 
apply  the  proceeds  of  execution.  Isler 
V.  Colgrove,  75  N.  C.  334;  Washington 
V.  Sanders,  13  N.  C.  343,  21  Am.  Dec. 
3.36;  Yarborough  v.  State  Bank,  12  N. 
C.  23. 

40.  Linton  v.  Pollock,  5  Pa.  Co.  Ct. 
243;  McDonald  v.  Allen,  37  Wis.  108, 
19  Am.  Rep.  754. 

41.  Child  V.  Dwight  &  Co.,  21  N.  C. 
171. 

42.  In  re  Bastian,  90  Pa.  472. 

[a]    Application    long    after    return 
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vice.'*"  The  eonrt  Avill  in  a  summary  manner  advise  how  llie  proceeds 
should  be  distributc-d.'^'  This  practice  extends  only  to  cases  where 
the  sheriff  has  raised  the  money  and  holds  the  same  subject  to  the 
order  of  the  court.*'' 

(III.)  Interpleader  "by  Sheriff.  —  This  matter  is  treated  elsewhere  in 
this  work."' 

(IV,)  Distribution  by  Court. —  (A.)  Generally. —  Tn  the  distribution 
of  the  proceeds  of  an  execution  the  court  acts  upon  equilable  prin- 
ciples.'*^ As  to  money  in  the  hands  of  the  sheriff,  one  claimant  cannot 
proceed  against  another  by  rule  or  order  to  show  cause  why  the  money 
should  not  be  paid  to  him.*** 

(B.)  Payment  Into  Court.  —  The  proceeds  may  l^e  ordered  brought 
into  court, •'^  and  the  court  will  not  pass  upon  the  rights  of  those  who 
claim  the  proceeds  of  an  execution  until  the  money  is  paid  into  eourt.^° 
According  to  some  decisions  the  sheriff's  proper  course  is  to  pay  the 
money  into  court  for  disposition."^ 

(V.)  Rule  Against  Sheriff.  —  In  some  states,  where  there  are  adverse 
claims  to  the  proceeds  the  proper  procedure  is  for  each  of  the  claim- 


day  of  the  writ  is  too  late.  In  re  Bas- 
tian,  90   Pa.  472. 

[b]  Where  sheriff  has  applied  the 
proceeds  in  good  faith,  au  application 
made  loug  after  the  return  day  comes 
too  late.  Tisch  v.  Raisch,  7  Kulp  (Pa.) 
131. 

43.  Bates  v.  Lilly,  Co  N.  C.  232.  But 
see  Eanisour  v.  Young,  26  N.  C.  133; 
Wiley  V.  Bridgman,  1  Head  (Tenn.)   6S. 

[a]  In  New  York  (1)  the  supremo 
court  will  not  interfere  summarily  and 
direct  how  money  levied  on  execution 
by  a  constable,  or  other  person  not 
their  own  officer,  shall  be  applied.  But 
it  is  otherwise  as  to  their  own  officers. 
Marsh  v.  Lawrence,  4  Cow.  (X.  Y.) 
461.  (2)  A  sheriff  having  several  exe- 
cutions issued  upon  judgments  rendered 
in  counties  outside  the  judicial  district 
in  which  he  resides,  may  make  a  mo- 
tion in  his  own  county  for  directions 
as  to  the  disposition  of  moneys  col- 
lected by  him,  under  the  executions. 
Phillips  r.  Whoeler,  67  N.  Y.  104. 

[b]  Basis  of  Practice.^-Tliis  pro- 
ceeding is  not  derived  from  the  com- 
mon law  and  it  is  not  regulated  by 
statute,  but  has  been  established  by 
the  practice  of  the  courts.  Bates  v. 
Lilly,  65  N.  C.  232. 

44.  Wiley  v.  Bridgman,  1  Head 
(Tenn.)  68,  the  court  will  decide  on 
the  facta  stated  in  the  return. 

45.  jMillikan  v.  Fox,  84  N.  C.  107. 

46.  See  14  STANiwRn  Proc.  229. 

47.  Coleman   v.  Slade,    75    Ga.    61; 


Lowe  V.  Moore,  8  Ga.  194;  Bank  of 
Auburn  v.  Throop,  18  Johns.  (N.  Y.) 
505. 

[a]  As  between  equitable  claims, 
principles  of  equity  applv.  Kohl  v. 
Harting,  8  Watts    (Pa.)    329. 

48.  Willis"  Kxr.  r.  Shcpard,  2  Fla. 
397,  the  sheriff  not  being  a  party  there 
would  be  no  method  of  enforcing  the 
order. 

49.  Stebbins,  Brower  &  Co.  v.  Wal- 
ker, 14  N.  J.  L.  90;  Gifford  v.  McGuin- 
ness,  63  N.  J.  Eq.  834,  53  Atl.  87. 

50.  U.  S. — Wortman  v.  Conyngham, 
Fet.  C.  C.  241,  30  Fed.  Cas.  No.  18,056. 
Fla.— See  Willis'  Exr.  r.  Shepard,  2  Fla. 
397.  Ga.— Lowe  v.  Moore,  8  Ga.  194. 
Pa.— Freytag  v.  Bamford,  9  Phila.  211;, 
Tisch  V.  Raisch,  7  Kulp  131.  See  Ap- 
peal of   Atkins,  58  Pa.  86. 

[a]  Without  the  consent  of  all  cred- 
itors proceeds  of  executions  cannot  be 
distril>uted  until  paid  into  court.  Ap- 
peal of  Kauffman,  70  Pa.  261. 

fb]  Scope  of  Examination. — On  dis- 
tribution of  proceeds  the  court  may 
examine  the  title  to  the  land  to  ascer- 
tain what  interest  was  sold,  and  what 
judgments  were  liens  upon  it,  but  not 
to  investigate  alleged  fraud  in  the  title. 
Appeal  of  Beekman,  38  Pa.  385.  See 
also  Devereux  v.  Nichols,  3  Pa.  Co.  Ct. 
439. 

51.  State  V.  Tavlor,  56  Mo.  492; 
Woodruff  r.  Chapin,  23  N.  J.  L.  566; 
Stebbins,  Brower  &  Co.  r.  Walker,  14 
N.  J.  L.  90,  25  Am.  Dec.  499. 
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ants  to  take  a  rule  against  the  sheriff,^^  or  for  one  of  the  elaiinants 
to  take  his  rule  against  the  sheriff  and  give  written  notice  to  all  others 
who  have  a  claim  upon  the  fund.^^  Upon  the  answer  of  the  sheriff 
the  court  proceeds  to  adjudicate  the  rights  of  the  parties.®*  But  it 
has  been  held  that  this  remedy  is  not  proper  where  the  rights  of  the 
claimants  are  doubtful  but  they  must  determine  their  rights  by 
suit.^° 

(VI.)  Reference  to  Auditor.  —  In  some  states  it  is  the  practice  to  refer 
the  dL'termination  of  conflicting  claims  to  an  auditor.'^*' 

(VII.)  Actions  To  Compel  Refund  of  Proceeds.  ^  Where  the  proceeds  of 
a  sale  have  been  paid  to  junior  lien  holders  the  senior  lien  holders 
entitled  thereto  may  proceed  in  eqaity  to  compel  restoration,^''  or  they 
may  sue  the  sheriff ;'«  or  the  latter,  where  he  has  through  mistake  paid 
the  proceeds  to  the   junior  creditor,   may  recover  them  in   equity.'^^ 

(VIII.)  Proceedings  To  Recover  Surplus.  —  The  court  from  which  the 
execution  issued  may  order  the  surplus  proceeds  applied  to  other 
executions,  if  any,  next  in  priority,^''  or  to  the    judgment    debtor's 


52.  Willis'  Esr.  v.  Shepard,  2  Fla. 
397. 

[a]  Allowance  of  one  claim  would 
be  a  refusal  of  the  others  and  thus  set- 
tle the  question  and  by  an  order  of 
consolidation  all  can  be  tried  together. 
Willis'  Exr.  V.  Shepard,  2  Fla.  397. 

53.  Ga.— Crawford  r.  Williams,  76 
Ga.  792;  Williams,  Birnie  &  Co.  v. 
Brown,  57  Ga.  304;  Foster  v.  Euther- 
ford,  20  Ga.  668.  La.— Buckner  v. 
Gordy,  28  La.  Ann.  619.  See  Conrad 
f.  Patzelt,  29  La.  Ann.  465.  N.  C, 
Dewey   r.  White,  65  N.  C.  225. 

[a]  Such  persons  may  or  may  not 
come  in  at  their  option,  but  whether 
they  do  or  do  not  come  in,  they  will, 
in  such  case,  be  bound  by  the  judg- 
ment. Foster  v.  Rutherford,  20  Ga. 
668. 

54.  DeAvey  v.  White,  65  N.  C.  225. 
fa]     The  court  is  not  bound  by  the 

returns  of  the  sheriff  previously  made 
■where  there  is  a  contest  between  cred- 
itors for  the  proceeds  of  sales  under 
several  executions.  Dewey  v.  White, 
65  N.  C.  225.  But  see  Palmer  V.  Clarke, 
13   N.   C.   354,   21    Am.  Dee.   340. 

fbl  Decision  Discretionary  and  Not 
Reviewable.— Mills  v.  Davis,  53  N.  Y. 
349. 

55.  Oliver  r.  Sale,  19  S.  C.  17;  Daw- 
kins   V.   Pearson,   2   Bailey    (S.   C.)    619. 

[a]  This  remedy  is  proper  only 
against  a  recusant  sheriff,  who  in  con- 
tempt of  the  process  committed  to  him, 
refuses  or  neglects  to  appropriate  money 
collected   on   execution,  to   one   clearly 
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entitled  thereto.  It  cannot  be  used  to 
decide  the  rights  of  contending  parties 
to  such  proceeds.  Caskey  r.  McMullen, 
3  S.  C.  196;  Payne  v.  Kershaw,  Harp. 
(S.  C.)  275;  Bruton  v.  Cannon,  Harp. 
(S.   C.)    389. 

56.  See  the  following  cases:  Semple 
r.  Semple,  193  Pa.  630,  44  Atl.  1077; 
People's  Sav.  Bank  v.  Mosier,  190  Pa. 
375,  49  Atl.  132;  Andrews  v.  Fishing 
Creek  Lumb.  Co.,  161  Pa.  204,  28  Atl. 
1018;  Dermond's  Appeal,  153  Pa.  238, 
25  Atl.  1133;  Ford's  Appeal,  152  Pa. 
641,  25  Atl.  884;  Meckley 's  Appeal,  102 
Pa.  536;  Titusville  Second  Nat.  Bank's 
Appeal,  96  Pa.  460;  Souder's  Appeal,  57 
Pa.  498;  Benson's  Appeal,  48  Pa.  159; 
Logue's  Appeal,  22  Pa.  50;  Brant's  Ap- 
peal, 20  Pa.  141;  In  re  Mver's  Appeal, 
2  Pa.  463;  Schrader  v.  Burr,  10  Phila. 
(Pa.)  620;  Thompson  r.  Kelly,  6  Phila. 
(Pa.)  218;  Smith's  Appeal,  11  W.  N. 
C.  (Pa.)  378;  Dunn  v.  MeGarge,  6  W. 
N.  C.  (Pa.)  204;  In  re  Kindig's  Ap- 
peal, 2  W.  N.  C.  (Pa.)'  680;  In  re  Har- 
ris' Est.,  6  Kulp  (Pa.)  409;  and  gen- 
erally the  title  "References." 

57.  111.— Ridenour  v.  Shideler,  5  HI. 
App.  180.  Miss. — Gay  v.  Edwards  & 
Co.,  30  Miss.  218.  N.  Y.— Gillig  v. 
Grant,  23  App.  Div.  596,  49  N.  Y.  Supp. 
78.  S.  C— Furman  v.  Christie,  3  Rich. 
L.    1. 

58.  Furman  v.  Christie,  3  Rich.  L. 
(S.  C.)    1. 

59.  Stokes  v.  Cane,  6  Rich.  L.  (S, 
C.)    513. 

60.  Stebbins,  Brower  &  Co.  v.  Wal- 
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grantee,  upon  his  motion."  But  wliere  the  rights  of  the  parties  are 
doubtful  or  r'0)iii)li('at('cl  they  sliould  not  l)e  detoriiiinod  on  a  siiinniary 
proceeding  but  only  by  an  appropriate  action.''^ 

k.  Proceedings  To  Set  Aside  or  Vacate  Sale/'^ — (I.)  Jurisdiction 
and  Eemedies — A  motion  in  the  original  action  is  the  proper  pro- 
cedure for  setting  an  execution  sale  aside,"^  though  in  some  states  a 
suit  in  equity  to  set  aside  the  sale  is  proper,"^  and  generally  where 
eonfiieting  claims  and  equities  must  be  adjusted  a  suit  in  eciuity  is 
the  remedy.^" 


ker,  U  N.  J.  L.  00,  25  Am.  Dee.  499; 
Ball  V.  Eyers,  3  Caines  (N.  Y.)  84, 
Colem.  &  C.  Cas.  435. 

61.  Eoss  V.  Eoss,  10  Daly  (N.  T.) 
314. 

[a]  Notice  to  the  judgment  debtor 
who  has  absconded  and  whoso  where- 
abouts is  unknown,  is  not  necessary 
when  it  is  not  disputed  that  the  debtor 
conveyed  tlie  property.  Eoss  v.  Eoss, 
10  Daly    (N.  Y.)    314. 

62.  Stebbins,  Brower  &  Co.  v.  Wal- 
ker, 14  N.  J.  L.  90,  25  Am,  Dee,  499, 
in  equity. 

[a]  Where  defendant  has  put  him- 
self on  record  as  not  owninoj  the  prop- 
erty, the  surplus  proceeds  should  not 
be  ordered  to  him  on  summary  appli- 
cation, but  he  should  be  left  to  pro- 
ceed bv  action.  Frankel  v.  Elias,  60 
How.  Pr.   (N.  Y.)    74. 

63.  Setting  aside  judicial  sales,  see 
the  title   "Judicial  Sales." 

64.  U.  S.— McT'herson  r.  Foster,  4 
Wnsh.  C.  C.  45,  16  Fed.  Cas.  No.  8,921, 
Ark. — Anthony  v.  Shannon,  8  Ark.  52. 
Idaho. — Wooddv  v.  Jameson,  5  Idaho 
466,  50  Pac.  1008.  111.— International 
FackinsT  Co.  v.  Cichowicz,  114  111.  App. 
121;  Grundy  Countv  Nat.  Bank  r.  Euli- 
son,  61  111.  App.  388.  Kan.— Wheatley 
V.  Terrv,  6  Kan.  427;  White-Crow  v. 
White-Wine:,  3  Kan.  276.  Ky.— Hope 
r.  Hollis,  5  Ky.  L.  Eep.  319.  Mo. 
Aurora  r.  Lindsay,  146  Mo.  509,  48  S. 
W.  642;  Ilarrisoii  V.  Cachelin,  35  Mo. 
79;  American  Wine  Co.  r.  Scholer,  13 
Mo.  App.  345,  afirmrd,  85  Mo.  496, 
N.  Y. — Morgan  r.  Holladav,  48  How, 
Pr.  86.  Pa.— Hoeflich  v.  Hoeflich,  12 
Pa.  Co.  Ct.  370.  Tex.— Wilson  v.  Ault- 
man    (Tex.   Ciy.   App.),   39   S.  W.   1103. 

[a]  Motion  may  be  oral  in  absence 
of  rule  of  court.  White-Crow  v.  White- 
Wing,   -.]  Knn.  276. 

[b]  If  execution  plaintiff  is  pur- 
chaser and  has  not  conveyed  motion  is 
remedy;    if   purchased   by   third   party 


remedy  in  equity.  Day  v.  Graham,  6 
HI.  435;  Meacham  v.  Sunderland,  10 
111.   Ajip.   123. 

65.  Ala, — Aderholt  r.  Henry,  82  Ala. 
541,  3  So.  114.  Compare  Holly  r.  Bass' 
Admr.,  68  Ala.  206.  Ind.— Reed  v.  Car 
ter,  1  Blackf.  410.  Ky.— V.'olford  f. 
Phelps,  2  J.  .J.  Marsh.  31.  And  seo 
Estill  V.  Miller,  3  Bibb  177. 

fa]  Motion  Improper. — The  plain- 
tiffs seeking  to  set  aside  a  sheriff's 
deed  may  proceed  at  law  or  in  equity; 
but  they  must  sue  the  purchaser  regu- 
larly and  he  must  have  all  the  defenses 
and  modes  of  defense  as  in  other  suits. 
A  trial,  on  motion,  on  affidavits  taken 
ex  parte,  without  the  right  to  cross- 
examine,  is  too  summary,  and'  alto- 
gether at  war  with  the  spirit  and  pol- 
icy of  the  laws,  whether  at  law  or  in 
equity,  entitling  the  defendant  to  a 
fair  trial  on  every  issue  of  fact  before 
a  -jury  of  his  vicinage.  Harrell  r. 
Word,  54   Ga.   649. 

[b]  In  cases  of  fraud  and  illegality 
chancery  has  jurisiliction.  Wolford  r, 
Phelps,  "2  ,T.  J.  :\larsh.   (Ky.)   31. 

[c]  After  the  return  term  relief 
can  be  had  only  in  a  court  of  chancery. 
Hall  r.  Moore,"  68  IMiss.  527,  10  So.  74; 
Ilopton  r.  Swan,  50  I\[iss.  545;  Force 
r.  Van  Patton,  149  Mo.  446,  50  S.  W. 
906.  See  also  Cook  r.  Toumbs,  36  ]\riss. 
685;  Gridley  r.  Duncan,  8  Smed.  &  M. 
(Miss.)   456. 

66.  U.  S.— McPhersou  v.  Foster,  4 
Wash.  C.  C.  45,  16  Fed.  Cas.  No.  8,921. 
Ala, — Anuiston  Pipe-Works  r.  Williams, 
106  Ala.  324,  18  So.  Ill,  54  Am.  St. 
Eep.  51.  111.— Day  v.  Graham,  6  111, 
435;  Meacham  v.  Sunderland,  10  111. 
App.  123. 

fa]  Where  the  purchaser  has  gone 
into  possession  and  paid  off  taxes  and 
other  liens,  which  should  rightfully  bo 
refunded  to  him,  a  motion  cannot  bo 
granted,  since  the  court  of  law  is  not 
competent  to  give  the  relief  justice  de- 

Vol.  XVI 


206  JVDGMEXTS  AND  DEC  BEES,  ENFORCEMENT  OF 

Authority  of  Clerk. —  The  duties  of  a  clerk  are  ministerial  and  not 
judicial,  and  he  has  no  authority  to  set  aside  a  levy  or  sale.°^ 

(II.)  Motion  or  Other  Application. —  (A.)  Parties.  — Generally,  it 
seems,  any  person  who  is  a  party  to  the  suit,  or  connected  with  the 
title  to  the  property,  whether  his  interest  be  legal  or  equitable,  may 
move  to  set  aside  a  sale  which  has  been  injurious  to  his  rights,*^^  but 
a  sale  of  lands  under  execution  will  not  be  set  aside,  on  motion,  at 
the  instance  of  a  person  whose  rights  cannot  be  injuriously  affected 
by  the  irregularity. "^^  There  is  no  settled  rule,  as  to  who  are  the 
necessary  parties  defendant  to  a  motion  to  set  aside  the  sale  of  lands 
under  execution.  Generally,  those  persons  only  who  have  an  interest 
in  the  sale,  or  who  will  be  prejudiced  by  setting  it  aside,  need  be 
made  defendants  of  the  motion,'^"  thus  the  defendant  is  held  a  neces- 
sary party  to  the  proceeding." 


mands  iu  setting  aside  the  sale,  by  an- 
nulling the  deed  and  refunding  to  the 
purchaser  his  lightful  expenditures,  and 
the  movant  can  only  obtain  relief  in  a 
court  of  equity.  Anniston  Pipe-Works 
V.  Williams,  106  Ala.  224,  18  So.  Ill, 
54  Am.  St.  Rep.  51. 

[b]  Where  Third  Persons  Purchase. 
Where  there  is  no  irregularity  or  defect 
in  the  judgment  or  in  the  execution  is- 
sued thereon,  and  persons  not  parties 
to  the  action  purchase  at  the  sale,  the 
sale  will  not  be  set  aside  on  motion, 
but  the  remedy  is  by  an  action  in  the 
proper  court;  but  where  the  plaintiff  in 
tlie  action  is  one  of  the  purchasers  at 
the  sale,  it  may  be  set  aside,  as  to  him, 
on  motion.  McCarthy  v.  Speed,  16  S. 
D.  5H4,  c)4  N.  W.  411. 

67.  Hughes  v.  Streeter,  24  111.  648; 
St.  Louis  V.  Brooks,  107  Mo.  380,  18  S. 
W.  22.  But  see  Williams  v.  Dunn,  158 
N.  C.  399,  74  S.  E.  99. 

68.  Ala. — Henderson  v.  Subett,  21 
Ala.  626.  Kan.— White-Crow  v.  White- 
Wing,  3  Kan.  276.  Okla. — Sparks  v. 
Citv  Nat.  Bank  of  Lawton,  21  Okla. 
S27,  97  Pac.  575.  Tex. — Taylor  v.  Snow, 
47   Tex.  462. 

|al  Whether  Party  to  Suit  or  Not. 
White-Crow  r.  White-Wing,  3  Kan.  276; 
Sparks  v.  City  Nat.  Bank,  21  Okla.  827, 
97   Pac.  575. 

[b]  A  plaintiff  at  whose  instance  an 
execution  issues,  or  any  other  party  in- 
terested, may  move  to  set  aside  the 
sale  on  the  ground  ot  inadequacy  of 
price.  Beckwith  v.  Mining  Co.,  87  N. 
0.  155. 

[c]  Subsequent  mortgagee  (1)  who 
has  tendered  the  amount  of  the  judg- 
ment  may   have  an   execution   sale   set, 
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aside,  in  equity,  where  such  sale  was 
for  less  than  the  value  of  the  prop- 
erty. James  ?;.  Markham,  128  N.  C. 
380,  38  S.  E.  917.  (2)  But  in  Eay- 
niond  r.  Pauli,  21  Wis.  531,  it  was  held 
to  be  doubtful  whether  a  t?ubsequent 
mortgagee  could  have  the  sale  set  aside 
on  the  grounds  of  an  erroneous  sale  en 
masse. 

[d]  Judgment  and  execution  credi- 
tors of  a  defendant  in  execution  may 
proceed  to  set  aside  the  sale.  Merwin 
V.  Smith,  2  N.  J.  Eq.  182. 

69.  McLaughlin  v.  Bradford,  82  Ala. 
431,  2  So.  515. 

[a]  Only  defendant  in  execution  can 
question  mere  irregularities  in  sale. 
Shirk  r.  Metropolis,  etc.  Gravel  Road 
Co.,  110  HI.  661;  Sherrard 's  Exrs.  v. 
Johnson,  193  Pa.  166,  44  Atl.  252,  74 
Am.  St.  Rep.  680. 

70.  Beach  v.  Dennis,  47  Ala.  262. 
[a]     Plaintiff    in     execution     proper 

party.  Wilson  v.  Percival,  1  Dana 
(Ky.)  419;  Knight  v.  Applegate's 
Heirs,  3   T.  B.  Mon.   (Ky.)    :i35. 

fb]  Omission  to  make  a  subsequent 
mortgagee  in  good  faith,  of  the  prop- 
(■rty  sold,  a  party  to  the  motion  to 
set  aside  of  itself  prevents  granting 
the  relief  asked  for.  Ceburre  v.  Pear- 
son, 27  App.  Div.  621,  50  N.  Y.  Supp. 
112. 

[c]  A  surety  on  the  replevy  bond 
on  which  the  execution  issued  is  not  a 
necessary  party  to  a  motion  by  the 
principal  to  set  aside  the  sale.  Bron- 
ston  r.  Robinson,  4  B.  Mon.   (Ky.)   142. 

To  whom  notice  must  be  given,  see 
infra,  11,  B,  7,  k,    (II),    (D). 

71.  Chambers'  Admr.  V,  Hays,  6  B. 
Mon.  (Ky.)  115. 
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(B.)  Time  for  Motion.  —  The  motion  should  be  made  within  a  reason- 
able time,"  though  there  is  no  inflexible  rule  as  to  the  time  within 
which  it  must  be  made,  the  seasonableness  of  such  a  motion  beint,'  de- 
terminable by  the  facts  and  circumstances  of  each  particular  case/^ 


[a]  Contra,  when  proceeding  is  on 
ground  that  the  real  estate  sold  was 
the  property  of  a  third  party.  Bald- 
win   V.  Thompson,   15    Iowa   50-t. 

\h]  Proper  but  not  necessary  party. 
Farmers'  Nat.  Bank  v.  Sperling,  li;j 
111.   273. 

fc]  Where  the  original  defendant 
and  his  assignee  are  joined  in  the  mo- 
tion, such  joimler  will  not  work  a  de- 
nial of  the  apjdication  as  to  the  assig- 
nee.    State  V.  Yauey,  61  Mo.  397. 

72.  Ala.— Francis  v.  Sheats,  153  Ala. 
468,  45  So.  241,  127  Am.  St.  Rep.  61; 
Boiling  V.  Garrett,  93  Ala.  89,  9  So. 
604;  Cowan  &  Co.  r.  Sapp,  74  Ala.  44: 
Holly  r.  Bass'  Admr.,  68  Ala.  206.  Cal. 
Eevnolds  r.  Harris,  14  Cal.  607,  76  Am. 
Dec.  459.  lU.— Clark  r.  Glos,  180  111. 
556,  54  N.  E.  6;]1;  Dobbins  r.  Wilson, 
107  HI.  17;  Gardner  r.  Ebcrhart,  82  111. 
316;  Rignev  r.  Small,  60  111.  416;  Pra- 
ther  V.  Hill,  36  111.  402.  Ind.— Nelson 
f.  Bronnenburg,  81  Ind.  193.  la. — Han- 
sen's  Empire  Fur  Fact.  v.  Teabout,  104 
Iowa  .S60,  73  N.  W.  875;  Stewart  r. 
Marshall,  4  G.  Gr.  75.  Kan.— Capital 
Brink  r.  Huntoon,  35  Kan.  577,  11  Pae. 
309.  Ky,— Bent  v.  Maupin,  86  Kv.  271, 
5  S.  W.  425;  Bristow  v.  PaVtou's 
Admx.,  2  ]\ron.  91,  15  Am.  Dec.  134. 
La. — Brosnaham  v.  Turner,  10  La.  433. 
N.  Y.— Bowman  r.  Tallman,  19  Abb.  Pr. 
84;  Wood  r.  Moorhouse,  1  Lans.  405 
(oljirmed,  45  N.  Y.  368);  Dixon  v.  Dix- 
on, 38  Misc.  052,  78  N.  Y.  Supp.  255. 
N.  C— Wilson  r.  Twitty,  10  N.  C.  44, 
14  Am.  Dec.  569.  Pa.— McQuillan  v. 
Hunter,  1  Phila.  49;  Young  r.  Wall,  1 
I'liila.  69,  7  Leg.  Int.  98.  R.  I.— How- 
l.iiid  r.  Pettcv,  15  R.  I.  603,  10  Atl. 
6.-.O.  Vt.— Hapgood  v.  Goddard,  26  Vt. 
401.  Wis.— Buuker  v.  Rand,  19  Wis. 
253,  88   Am.   Dec.   684. 

[a]  Before  proceedings  commenced 
by  purchaser  to  enforce  lien  acquired 
by  sale  is  sufficient.  Cotton's  Exx.  v. 
Cotton,  136  Ky.  54,  123  S.  W.  331. 

|hl  Before  the  end  of  the  term  at 
which  tlie  sale  occurs.  Force  V.  Ynn 
Fatten,  149  Mo.  446,  50  S.  W.  906; 
Aurora  v.  Lindsey,  146  Mo.  509,  48  S. 
W.    642. 

[c]     After  possession  has  been  given 


to  the  purchaser  of  personal  property 
the  sale  cannot  be  set  aside.  Law- 
rence V.  Gallagher,  2  W.  N.  C.  (Pa.) 
261. 

[d]  Examples  of  fatal  delay,  see 
the  following:  Ala.-— Steele  v.  Tutwiler, 
68  Ala.  107  (eight  years) ;  McCaskell 
r.  Lee,  39  Ala.  131  (four  years);  Dan- 
iel r.  Modawell,  22  Ala.  365,  four  years. 
Del.— Penn  Mut.  Life  Ins.  Co.  v.  Wal- 
ton, 1  Marv.  328,  40  Atl.  1124,  three 
weeks  where  ground  inadequacy  of 
price.  HI.— Clark  v.  Glos,  180  lib  556, 
54  N.  E.  631,  72  Am.  St.  Rep.  223 
(twenty  years);  Roberts  v.  Fleming, 
53  111.  196,  seven  years.  Kan. — Hill  t. 
Gatliff,  09  Kan.  179,  76  Pac.  428,  two 
years.  La. — Riddell  v.  Ebinger,  6  La. 
Ann.  407,  five  years.  Mich. — Spafford 
r.  Beach,  2  Doug.  150,  five  years.  Mo. 
Block  V.  Morrison,  112  Mo.  343,  20  S, 
W.  340,  fifty  years.  N.  Y.— Dixon  v. 
Dixon,  38  Misc.  652,  78  N.  Y.  Supp. 
255.  S.  C— Ingram  v.  Belk,  2  Strobh. 
207,  47  Am.  Dee.  591.  Wis.— Foster  r. 
Hall,  44   Wis.  568,  twenty  months. 

[o]  Delays  not  fatal,  see  the  follow- 
ing: Ala. — 'Anniston  Pipe  Works  v, 
Houser,  106  Ala.  324,  IS  So.  Ill  (with- 
in two  years  where  property  remains 
unchanged).  See  also  Hurt  f.  Nave's 
Admr.,  49  Ala.  ,459.  Ill, — Berry  v. 
Lovi,  107  111.  612,  five  years  under  pe- 
culiar facts  and  fraud  of  purchaser. 
Minn.— Plummer  v.  Whitney,  33  Minn. 
427,  23  N.  W.  841,  ten  months,  defend- 
ant not  being  prejudiced. 

73.  Anniston  Pipe  Works  r.  Houser, 
106  Ala.  324,  IS  So.  Ill;  Holly  i:  Bass' 
Admr.,  68   Ala.   206. 

[a]  Fraud  will  excuse  delay.  Sioux 
City  &  I.  F.  Town  Lot  &  Laiid  Co.  v. 
Walker,  78  Iowa  476,  43  N.  W.  294. 

fb]  Where  execution  defendant  was 
a  non-resident  of  the  state,  was  cited 
by  publication  and  had  no  legal  notice 
of  the  sale  under  execution,  delay  ex- 
cused. Moore  v.  Miller  (Tex.  Civ. 
App.),  155  S.  W.  573. 

fc]  If  the  sale  be  void  there  is  no 
limit  to  the  time  in  which  an  applica- 
tion to  vacate  may  be  made.  Brooks 
V.  Lewis,  22  Wash.  192,  60  Pac.  121. 
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Ordinarily  a  sale  will  not  be  set  aside  unless  proceedings  to  that 
end  ore  conimeneed  within  the  period  allowed  by  law  for  redemp+i'^n/^ 
or  in  some  states  before  the  sale  is  confirmed,^''  In  some  states  a  iter 
delivery  of  the  deed  the  sale  may  be  opened,'^*'  though  in  other  juris- 
dictions after  delivery/^  or  acknowledgment  and  delivery/^  or  after 
the  term  at  which  deed  was  acknowledged/^  the  sale  cannot  be  set 
aside. 

(C.)  Form  and  Contents.  —  The  motion  or  other  application  should 
state  the  grounds  and  essential  facts  on  which  it  is  sought  to  have 
the  sale  set  aside. ^^    The  motion  may  be  supported  by  affidavit,^^  but 


74.  lU.— Clark  i*.  Glos,  180  111.  556, 
54  N.  E.  631;  International  Packing  Co. 
V.  Cichowicz,  114  111.  App.  121.  Ind. 
Fletcher  v.  McGill,  110  Ind.  395,  10  N, 
E.  651,  11  N.  E.  779;  Nelson  r.  Bron- 
I'.eubnrg,  81  Ind.  193.  Mich. — Carnpau 
V.  Godfrey,  18  Mich.  27,  100  Am.  Dec. 
133.  N.  i).— Power  v.  Larabee,  3  N.  D, 
502,  57  N.  W.  789.  Or©.— Griswold  v. 
Stoughton,  2  Ore.  61,  84  Am.  Dec.  409. 
Wis.— Ptaymond  r.  Ilolborn,  23  Wis.  57, 
9;')  Am.  Dec.  105;  Eaymond  V.  Pauli,  21 
AVis.  531. 

75.  Diekeus  i'.  Crane,  33  Kan.  344, 
6  Pac.  630;  State  Bank  v.  Noland,  13 
Ark.  299.  But  see  Jenkins  v.  Green, 
24  Kan.  493,  that  sale  may  under  cer- 
tain circumstances  be  set  aside  after 
confirmation,  the  party  making  the  mo- 
tion being  required  to  pay  costs  aQ- 
cruing  after  issuance  of  the  execution. 

Effect  of  confirmation,  see  supra,  IT, 
B,  7,  i. 

76.  Mobile  Cotton,  etc.  Co.  v.  Moore, 
9  Port.  (Ala.)  679;  Campbell  v.  Gard- 
ner, 11  N.  J.  Eq.  423,  69  Am.  Dec.  598. 

[a]  May  be  set  aside  on  the  return 
day  of  tlie  execution  even  though  the 
sheriff  may  have  executed  the  deed  to 
the  purchaser.  Eay  v.  Stobbs,  28  Mo. 
35. 

[b]  Though  deed  has  been  acknowl- 
edged and  money  paid  application  may 
still  be  made  to  set  aside  if  deed  has 
rot  })een  recorded  and  there  has  been 
no  laches.  Shakespear  v.  Fisher,  11 
Phila.    (Pa.)    251. 

State  Bank  v.  Noland,  13   Ark. 


77. 
299. 

73. 
(Pa.) 
(Pa.) 
Phila. 

79. 
40. 

[a] 


Chadwiek  v.  Patterson,  2  Phila. 
275;  Carr  v.  O'Neill,  1   W.  N.  C. 
41;     Fahinger    v.     Fahinger,    14 
(Pa.)    622. 
In  re  McCulloch,  1  Yeates  (Pa.) 

After  acknowledgment  of  deed 
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if  at  same  term  may  apply.     Conn  ell  j 
V.  Philadelphia,  86  Pa,  110. 

80.  Ind. — Lynch  v.  Eeese,  97  Ind. 
360,  Kan. — Livingston  v.  Lamb,  1  Kan 
221.  Neb.— State  Bank  v.  Green,  11 
Neb.  303,  9  N.  W.  36.  Wis.— Lane  v 
White,  14  Wis.  585. 

fa]  The  facts  should  be  set  out  a? 
in  a  bill  in  equity.  American  Wine  Co. 
V.  Scholcr,  13  Mo.  App.  345,  afflrmed 
85   Mo.   496. 

[b]  Sale  En  Masse. — It  is  not  suffi- 
cient to  allege  merely  that  several 
separate  tracts  were  sold  in  the  lump 
by  the  sheriff.  Such  sales  are  voidable, 
not  void;  and  one  who  seeks  to  have  a 
sale  en  masse  set  aside  should  show 
that  none  of  the  conditions  which  would 
authorize  the  sale  of  all  the  parcels  to- 
gether existed  at  the  time  of  the  sale. 
Kudepohl  r.  Liberty  Hill  Water  &  Min, 
Co.,  94  Cal.  588,  29  Pac.  1025. 

fc"!  Fraud  need  not  be  alleged  where 
motion  is  based  on  want  of  title.  Eit- 
ter  r.  Heushaw,  7  Iowa  97. 

[d]  If  the  facts  showing  the  ir- 
regularity and  the  fraud  attending  the 
sale  are  substantially  alleged  this  will 
be  sufficient,  at  least  on  general  demur- 
rer. Garvin  v.  Hall,  83  Tex.  295,  18 
S.  W.  731. 

[e]  Where  sheriff  has  levied  on  real 
property  when  there  is  sufficient  per- 
sonalty to  satisfy  the  execution,  the  ap- 
plication to  set  aside  should  state  the 
character  of  the  property,  whether  tan- 
gible or  intangible,  whether  it  was  so 
situated  as  to  be  found  by  the  officer, 
whether  the  officer  or  plaintiff  knew 
or  ought  to  have  known  of  its  exist- 
ence, and  any  facts  tending  to  show 
that  levy  and  sale  were  not  in  good 
faith.  Cunningham  v.  Water-Power 
Sandstone,  74  Minn.  282,  77  N.  W.  137. 

81.  Blair  r.  Compton,  33  Mich.  414, 
the  facts,  if  not  appearing  on  the  face 
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an  ciffidavit  alone  withont  motion  or  othor  application  is  not  sufficient.'"'^ 
(D.)  Notice  op  Motion.  —  Notice  of  the  proceeding  should  be  piven 
to  the  purchaser,^^  and,  it  is  held,  to  the  execution  debtor,"*  and  the 
execution  ereditor.^^  When  the  officer  who  mndc  the  sale  has  no  direct 
interest  in  its  maintenance,  it  would  seem  notice  to  him  is  not  neces- 
ggj,y  80  Notice  may  be  waived  by  appearance.*^  The  notice  should 
state  the  grounds  upon  which  the  motion  is  to  be  made.^^ 


of  the  papers  may  properly  bo  shown 
by  affidavit. 

[a]  Inadequacy  of  Price. — Affidavits 
•which  state  simply  that  the  lauds  "sold 
for  greatly  less  than  their  value,"  not 
statin<i^  the  value  and  priee,  or  other 
facts  from  which  these  can  be  ascer- 
tained, being  merely  the  statement  of 
opinions  are  not  sufficient  to  set  aside 
the  sale.  liollv  v.  Bass'  Admr.,  68  Ala. 
206. 

82.  Penn  Mut.  Life  Ins.  Co.  v.  Wal- 
ton, 1  Marv.  (Del.)  328,  40  Atl.  112-i, 
2  Hardesty  (Del.)  69, 

83.  Ark. — Bently  v.  Cummins,  8  Ark. 
490.  Cal. — Eckstein  v.  Calderwood,  34 
Cal.  658.  Ga.— Ilarrell  r.  Word,  54  Ga. 
649.  Idaho. — Wooddy  v.  Jameson,  5 
Idaho  466,  50  Pac.  1008.  111.— Interna- 
tional Packing  Co.  v.  Ciehowicz,  114 
111.  App.  121.  la.— Osborn  r.  Cloud,  21 
Iowa  2.'58.  Ky. — Williams  r.  Cummins, 
4  J.  J.  Marsh.  637.  Mich.— Wilkie  r. 
Ingham  Circuit  Judge,  52  Mich.  641, 
IS  N.  W.  397.  Mo.— McKee  r.  Logan, 
82  Mo.  524;  Clamorgan  v.  O 'Fallon,  10 
Mo.  112. 

[a]  Absence  of  purchaser  from  state 
does  not  excuse  failure  to  serve  him 
with  notice.  Eckstein  r.  Calderwood, 
34  Cal.  658. 

[b]  Assignee  of  certificate  of  pur- 
chase nooil  not  bo  given  not  ire  when 
notice  has  been  given  to  purchaser. 
Hays  V.  Cassell,  70  111.  669.  But  see 
Clamorgan  v.  O 'Fallon,  10  :Mo.  112 
(that  notice  must  be  given  to  purchaser 
I'.nd  those  claiming  under  him);  MoHoy 
r.  Batchelder,  69  Mo.  503,  that  notice 
to  vendee  of  purchaser  is  necessary. 

fc]  Process  need  not  be  served  on 
purchaser,  as  notice  of  the  proi-eeding, 
is  the  proper  practice  without  issu- 
ance and  service  of  process.  American 
Wine  Co.  r.  Scholer,  13  Mo.  App.  345, 
offirmrd.   So   Mo.   496. 

[d]  Where  purchaser  has  assigned 
all  his  interest  to  one  who  aiipears 
and  contests  the  application  to  vacate, 
notice  of  motion  need  not  be  served  on 


the    purchaser.      Bank   i-,    Doherty,    37 
Wash.  32,  79  Pac.  486. 

84.  Wooddy  v.  Jameson,  5  Idaho  466, 
50  Pac.  1008;  McCormick  v.  Wheeler, 
36  111.  114,  85  Am.  Dec.  388;  Sears  v. 
Low,  7  111.  281;  International  Packing 
Co.  V.  Ciehowicz,   114   111.   App.   121. 

[a]  Where  the  defendant  cannot  ba 
notified  without  great  inconvenience 
and  delay,  the  sale  may  be  set  aside 
without  notice  to  hiin.  Overton  v.  Gor- 
ham,  2  McLean  509,  18  Fed.  Cas.  No. 
10,026. 

[b]  Where  the  execution  creditor  is 
the  purchaser  and  himself  moves  to  set 
aside  the  sale  because  the  execution 
is  void  for  want  of  the  clerk's  signa- 
ture, no  notice  to  the  defendant  in  exe- 
cution is  necessary,  the  whole  proceed- 
ing  being  a  nullity.  If  a  stranger  pur- 
chases, the  rule  may  be  different  as  to 
notice  to  him.  Hernandez  v.  Drake,  81 
111.  34. 

85.  Idaho. — Wooddv  v.  Jameson,  5 
Idaho  466,  50  Pac.  lOOS.  HI.— Turney 
v.  Saunders,  8  111.  239;  International 
Packing  Co.  r.  Ciehowicz,  114  111.  App. 
121.  ia. — Lvster  i\  Brewer,  13  Iowa 
461. 

[a]  Unless  error  is  apparent  on  face 
of  the  execution,  notice  to  plaintiff  in 
execution  is  necessary,  unless  waived. 
Iron's  Exx.  v.  Callard,  1  A.  K.  Marsh. 
(Ky.)   423. 

[b]  Notice  to  One  Insufficient. — If 
judgment  umier  which  sale  is  had  was 
in  favor  of  two  persons,  notice  to  ono 
of  them  will  not  suffice.  Turney  V.  Saun- 
ders, 8  111.  239. 

[c]  Wliere  the  purchasers  at  the  exe- 
cution sale  are  present  and  resist  the 
motion  to  set  the  same  aside,  they  can- 
not be  heard  to  complain  of  want  of 
notice  to  the  sheriff  and  the  plaintiff 
in  the  execution.  McKee  r.  Logan,  82 
Mo.  524. 

86.  McKee  r.  Logan,  82  Mo.  524. 

87.  Iron's  Exx.  r.  Callard,  1  A.  K. 
IMarsh.   (Ky.)   423. 

88.  Payne  r.  Pavne's  Exr.,  8  B. 
Mon.  (Ky.)  391. 
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(III.)  Actions  To  Set  Aside.  —  (A.)  Conditions  Precedent. — A  tender  of 
tlie  purchase  price  is  not  a  condition  precedent  to  the  commencement 
of  a  suit  to  set  aside  the  sale,*°  though  in  some  jurisdictions  restoration 
of  the  purchase  price  with  interest  by  the  debtor  is  necessary  before 
he  can  so  proceed.^" 

(B.)  Taettes.  —  The  plaintiff  in  execution  should  be  a  party  to  the 
proceeding,^^  as  should  the  purchaser,''^  though  a  mortgagee  of  the 
property  need  not  be.°^ 

(C.)  Pleadings.  —  The  petition  or  complaint  to  set  aside  an  execu- 
tion sale  should  state  the  facts  upon  which  relief  is  sought.^* 


89.  Seller  v.  Lingerman,  24  Ind.  264; 
Banks  v.  Bales,  16  Ind.  423.  See  Fitz- 
gerald V.  Kelso,  71  Iowa  731,  29  N.  W. 
643. 

Refunding  purchase  money,  taxes, 
etc.,  on  setting  aside  sale,  see  infra, 
II,  B,  7,  k,   (V),   (D). 

[a]  Where  the  sale  was  procured  bj; 
purchaser's  fraud,  tender  is  unneces- 
sary. Marshall  r.  Marshall  (Tex.  Civ. 
App.),  150   S.  W.   755. 

[b]  Where  plaintiff  has  received  no 
proceeds  or  benefit  from  the  sale.  Mc- 
Lean V.  Stith,  50  Tex.  Civ.  App.  323, 
112    S.   W.    355. 

90.  Webb  v.  Coons,  11  La.  Ann.  252. 

91.  Marshall  V.  Marshall  (Tex.  Civ. 
App.),  150  S.  W.  755. 

[a]  "Failure  to  make  the  plaintiff 
ill  execution  a  party  to  the  suit  is 
ground  for  special  exception  to  the 
petition."  ]\Iarshall  V.  Marshall  (Tex. 
Civ.  App.),  150  S.  W.  755. 

[b]  The  tender  of  the  purchase 
money  oltviatcs  the  necessity  of  the 
presence  of  the  execution  plaintiff  as  a 
j'arty  to  the  action  to  set  aside.  Weaver 
V.  Nugent,  72  Tex.  272,  10  S.  W.  458. 

92.  Kan. — Ccwdin  v.  Cowdin,  31 
Kan.  528,  3  Pac.  309.  Ky.— Jewitt  r. 
Marshall,  3  A.  K.  Marsh.  153.  Tex. 
Marshall  v.  Marshall  (Tex.  Civ.  App.), 
150  S.  W.  755. 

[a]  After  assignment  (1)  by  the 
purchaser  the  assignee  is  a  necessary 
party  (Pardee  v.  Leitch,  6  Lans.  (N. 
Y.)  303),  (2)  and  the  original  pur- 
chaser is  not  a  proper  party.  Bank  v. 
Doherty,  37  Wash.  32,  79  Pac,  486. 

93.  Frink  V.  Morrison,  13  Abb.  Pr. 
(N.   Y.)    80. 

94.  Shclton   r.   Franklin,   68   Til.   333. 

fa]  Mistake  Preventing  Redemp- 
tion.— A  debtor  cannot  set  aside  a  deed 
on  execution  sale  because  of  mistake 
preventing  redemption,  where  there 
was  another  execution  sale  of  the  prop- 
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erty  on  a  later  date,  and  no  averment 
in  his  petition  that  he  was  misled  as 
to  the  time  for  redemption  from  such 
late  sale,  or  that  he  offered  to  redeem 
therefrom  prior  to  issuance  of  a  deed. 
Tharp  v.  Kerr,  141  Iowa  26,  119  N.  W. 
26/. 

[b]  Where  prevention  of  bidding  is 

the  ground  claimed  the  complaint  must 
show  that  the  land  was  sold  for  less 
than  its  value,  or  that  more  land  was 
sold  than  was  necessary.  Lynch  v, 
Reese,    97    Ind.    360. 

[c]  Failure  To  Exhaust  Personalty. 
A  complaint  to  set  aside  a  sheriff's 
sale  against  a  vendee  of  the  purchaser, 
on  this  ground  and  that  the  real  es- 
tate sold  should  have  been  subdivided 
and  a  part  only  sold,  is  bad  on  demur- 
rer, if  it  does  not  show  that  the  sheriff 
had  knowledge  of  the  personal  prop- 
erty or  by  reasonable  diligence  could 
have  discovered  it,  and  that  it  was 
within  reach  of  the  execution,  and  was 
so  unencumbered  that  its  sale  would 
have  yielded  something,  and  that  the 
vendee  had  notice  of  the  irregularities. 
Nelson  r.  Bronnenburg,  81  Ind.  193. 

[dl  Partnership  Property. — Where  a 
bill,  filed  by  a  firm  to  set  aside  a  sale 
of  land  under  an  execution  in  favor  «f 
an  individual  creditor  of  the  surviving 
partner,  alleged  that  the  land  was  part- 
iiership  property,  that  the  firm  was 
heavily  indebted  to  complainant  when 
dissolved  by  the  death  of  one  partner, 
that  the  land  was  conveyed  to  com- 
plainant to  apply  on  its  partnership 
debt,  and  that  the  defendant  had  no- 
tice of  these  facts,  it  was  sufficient, 
and  a  general  demurrer  thereto  over- 
ruled. First  Nat.  Bank  v.  State  Sav, 
Bank,  123  Mich.  321,  82  N.  W.  125. 

[e]  Fraud  and  conspiracy  held  suffi- 
ciently alleged.  Moore  r.  Miller  (Tex. 
Civ.   Ap)).),   155   S.  W.   573. 

[f]  Deed    Made    Before   Expiration 
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(IV.)  Grounds,— (A.)  Generally. —  Tho  general  rule  i.s  that  mere 
irregularities  not  affecting  the  title  of  the  purchaser  do  not  afford  a 
sufficient  reason  for  setting  aside  the  sale,"^  though  they  may  if  it 
appear  that  the  rights  of  one  of  the  parties  have  been  injuriously 
all'ecti'd  thereby.""  Want  of  knowledge  by  the  defendant  that  tho 
judgment  was  rendered  does  not  authorize  setting  the  sale  aside/^^ 
If  the  sheriff'  at  the  time  of  sale  had  money  in  his  hands  belonging 
to  the  debtor  sufficient  to  satisfy  the  execution  the  sale  will  be  set 
aside."^ 

(B.)  Mistake. —  The  sale  may  be  set  aside  on  the  equitable  ground 
of  mistake  where  such  mistake  works  an  injury  to  the  party  com- 
plaining.^^ 


of  Redemption  Period. — Complaint  to 
set  aside  on  this  ground  does  not  state 
a  cause  of  action  wlien  it  nowhere  al- 
leges how  long  it  was  after  the  execu- 
tion sale  when  the  deed  was  made,  and 
tliere  is  no  suilicient  allegation  as  to 
any  offer  to  redeem  within  the  time 
I'rovided  by  statute  after  the  confirma- 
tion of  sale.  Brvant  v.  Stetson  &  Post 
Mill  Co.,  13  Wash.  692,  43  Tac.  931. 

[g]  Complaint  by  a  wife  to  set  aside 
a  sheriff's  deed  of  community  property, 
must  contain  allegation  showing  that 
indebtedness  upon  which  judgment  had 
been  rendered  was  that  of  the  hus- 
band alone  and  enforcible  only  against 
his  separate  estate.  Brvant  v.  Stetson 
&  Tost  Mill  Co.,  13  Wash.  692,  43  Pac. 
931. 

[h]  Inadequate  Price. — A  violation 
of  the  statute  requiring  the  sale  to  be 
for  not  less  than  two-thirds  of  the  ap- 
praised value  of  the  land  must  be  sot 
forth  wh(>n  relied  upon.  Brown  v.  But- 
ters, 40  Iowa  544. 

95.  Ala. — Ray 's  Admr.  v.  Womble, 
n()  Ala.  32.  la. — Brown  v.  Butters,  40 
Towa  544.  Ky. — Young  v.  Smith,  10  B. 
Ylon.  293;  Paviess  v.  Womack,  8  B. 
!Mon.  38:5.  La. — Gusman  v.  Le  Blanc, 
27  La.  Ann.   280. 

fa]  ''Against  mere  irregularities,  it 
is  the  polii-y  of  the  law  to  sustain  exe- 
cution sales.'-'  Slagel  v.  Jilurdock,  65 
Mo.  522.  But  see  Rogers  f.  Wilson,  220 
Mo.   213,    119    S.   W.   369. 

[b]  Errors  in  the  mandate  of  an  exe- 
cution are  more  irregularities  incapable 
of  injury  to  the  defendant  in  execu- 
tion, and,  because  of  such  irregulari- 
ties, a  court  of  equity  will  not  inter- 
fere to  vacate  a  sale  made  by  a  sheriff 
under  such  executions.  Gardner  v. 
Mobile  &  N.  W.  R.  R.  Co.,  102  Ala. 
G35,  15  So.  271. 


[c]  Failure  to  deUver  surplus  of 
proceeds  to  judgment  debtors,  not 
ground  for  setting  aside.  Gusman  v. 
Le  Blanc,  27  La.  Ann.  280. 

[d]  Under  the  Kentucky  statute  an 
execution  sale  cannot  be  set  aside  upon 
motion  unless  it  was  made  by  fraud, 
covin,  or  collusion.  Bach  r.  Whittaker, 
109   Ky.  612,   GO   S.   W.  410. 

[e]  Because  of  strict  and  unusual 
conditions  of  sale  it  will  not  be  set 
aside  wliPre  Wwy  are  such  as  the  cir- 
cumstances of  the  particular  case  de- 
mand, and  are  not  made  with  a  view 
to  injure  the  defendants.  Coxe  V.  Hal- 
sted,  2  N.  J.  Eq.  311. 

96.  McKee  r.  Logan,  82  ]\[o.  524; 
Pell  V.  Vreeland,  35  N.  J.  Eq.  22. 

[a]  Where  the  judgment  creditor 
without  fault  on  his  part,  because  of 
the  weather  and  early  hour  of  sale,  was 
unable  to  be  present  and  the  property 
sold  at  a  sacrifice  to  his  injury,  the 
sale  was  set  aside.  Johnson  v.  Crawl, 
55  Tex.  571. 

97.  McGeorge  v.  Sease,  32  Kan.  387, 
4  Pae.  846. 

98.  Zvlstra  v.  Keith,  2  Desaus.  (S. 
C.)    140. 

99.  U.  S.— Rocksell  r.  Allen,  3  Mc- 
Lean 357,  20  Fed.  Cas.  No.  11,983.  Ala. 
Mobile  Cotton  Press  &  Bldg.  Co.  f. 
IMoore,  9  Port.  679.  la. — Bay  r.  Har- 
nolt,  58  Iowa  344,  12  N.  W.  336;  La- 
throp  r.  Brown,  23  Iowa  40.  Ky. 
Bent  r.  Maupin,  86  Ky.  271,  5  S.  W. 
425.  Minn. — Lay  v.  Sh'aubhut,  6  Minn. 
273,  80  Am.  Dee.  446.  Neb.— Frasher 
V.  Ingham,  4  Neb.  531.  N.  Y. — Tinker 
r.  Irvin,  1  How.  Pr.  112;  Stahl  v. 
Charles,  5  Abb.  Pr.  348. 

[a]  A  failure  or  mistake  in  value 
of  the  property  purchased  is  not  ground 
for  setting  it  aside.  Clarke  v.  Cooper, 
148  Mo.  App.  230,  128  S.  W.  47. 
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(C.)     iRREGULARITrES   IN   THE   ISSUANCE   OR   PORM   OF  THE  WrIT. Any  f  raud 

or  irregularity  in  the  issuance  or  form  of  the  writ  is  proper  ground 
for  setting  aside  the  sale.^  Thus  it  has  been  held  that  a  sale  will  lie 
set  aside  where  the  execution  issued  for  a  sum  less  than  the  judg- 
ment,' or  for  a  sum  materially  in  excess  of  the  judgment  and  a  sale 
is  had  to  satisfy  such  excess.^  So  too,  where  the  writ  has  been  levied 
on  property  brought  into  the  jurisdiction  by  means  of  fraud,*  where 
the  execution  issued  on  a  transcript  from  another  county,^  or  the 
transcript  from  the  justice  court  was  insufficient,*'  or  the  execution 
issued  on  a  dormant  judgment,'^  or  on  a  judgment  which  had  been 
satisfied,®  it  is  held,  the  sale  will  be  set  aside.  "Where  the  writ  fails 
to  conform  to  the  judgment  f  where  the  seal  was  omitted  from  the 
writ,^°  or  the  writ  is  not  endorsed  by  the  party  issuing  it,"  the  sale 
may  be  set  aside.  A  description  of  the  land  which  is  so  defective  aa 
to  prevent  the  location  of  the  property  is  ground  for  setting  the 
sale  aside.^^  Mistake  in  the  name  of  a  party  is  not  ground  for  setting 
aside  the  sale,^^  nor  mere  defects  in  the  officer's  signature."    A  failure 


[b]  Mistake  as  to  the  inciunbran- 
ces  on  the  property  is  not  ground  for 
setting  aside  the  sale  though  the  sheriff 
made  a  mistake  in  stating  the  incum- 
brances, where  the  witnesses  who  were 
bidders  testified  that  they  understood 
the  condition.  Bullock's  Exrs.  v.  Wood- 
v/ard,  25  N.  J.  Eq.  279. 

1.  McKee  v.  Logan,  82  Mo.  524. 

[a]  The  sale  will  be  set  aside  where 
the  writ  issued  on  a  judgment  of  a 
lower  court  pending  an  appeal  from  the 
same.  Shirk  t.  Metroplitan,  etc.  Gravel 
Road   Co.,   110   Til.   661. 

[b]  A  mere  general  description  in 
the  writ,  however,  is  not  sufficient  to 
justify  setting  the  sale  aside.  Swayze 
V.  MeCrossin,  13  Smed.  &  M.  (Miss.) 
317. 

Quashing  the  Writ. — See  infra,  IV,  A. 

2.  Newman  v.  Willitts,  60  111.  519. 
But  see  Hunt  v.  Loucks,  ,38  Cal.  372,  99 
Am.  Dec.  404,  that  in  such  case  the 
court  would  allow  an  amendment  to 
conform   to  the  judgment. 

3.  Haslings  v.  .Johnson,  1  Nev.  613. 

4.  Williams  v.  Steenrod,  11  Pa.  Dist. 
22. 

5.  Shattuek  v.  Cox,  97  Ind.  242. 

G.  Wedel  v.  Green,  70  Mich.  642,  38 
N.    W.    638. 

7.  Lytle  v.  Cincinnati  Mfg.  Co.,  4 
Ohio  459. 

8.  Russell  V.  Hugunin,  2  HI.  562. 

9.  Flint  V.  Phipps,  20  Ore.  340,  25 
I'ac.   725. 

[a]  Where  the  judgment  was  against 
one   of  two   defendants   and   execution 
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has  issued  against  both.  Breidenthal 
V.  McKenna,  14  Pa.  160;  Kimmel  V. 
Kimmel,  5  Serg.  &  R.   (Pa.)   294. 

10.  Weaver  v.  Peasley,  163  111.  251, 
45  N.  E.  119. 

[a]  Sale  under  a  special  execution 
not  under  the  seal  of  court  or  signed 
by  clerk,  or  directed  to  the  proper  of- 
ficer, will  be  set  aside.  Sidwell  v. 
Schumacher,    99    111.    426. 

fb]  If  the  writ  by  mistake  issues 
without  the  seal  of  the  court  being  af- 
fixed the  writ  may  be  amended  by  af- 
fixing the  seal,  and  a  sale  under  the 
writ  before  such  amendment  will  not 
be  set  aside  because  of  such  defect. 
Corwith  V.  State  Bank,  IS  Wis.  560, 
86  Am.  Dec.  793. 

11.  Allen  V.  Clark,  36  Wis.  101. 

12.  Hughes  V.  Streeter,  24  111.  647, 
76  Am.  Dec.  777;  Johnson  v.  Rowe,  1 
Ky.  L.  Rep.  274. 

13.  Griffith  v.  Milwaukee  Harvester 
Co.,  92  Iowa  634,  61  N.  W.  243,  54 
Am.  St.  Rep.  573  (plaintiff);  Kuhn  V. 
Kilmer,  16  Neb.  699,  21  N.  W.  443, 
defendant. 

[a]  Where  it  appears  he  was  equally 
well  known  by  the  name  used  and  his 
real  name,  even  though  that  fact  not 
alleged  in  original  action,  misnomer  of 
the  defendant  is  not  sufficient  to  re- 
quire setting  aside  the  sale.  Isaacs  v. 
Mintz,  16  Daly  468,  12  N.  Y.  Supp. 
276. 

14.  Van  Gelder  v.  Van  Gelder,  26 
Jlun   (N.  Y.)   356. 

[a]     Because    some    notices    of    the 
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to  spofify  in  the  writ  wlioro  and  when  the  judj^fment  was  docketed 
is  amendable,  and  is  not  ground  for  setting  the  sale  aside.^' 

(D.)  Irregularities  in  Levy  or  Appraisement. —  Sales  have  been  set 
aside  ])ecause  of  excessive  levies,^"  because  the  levy  was  made  on 
property  not  properly  subject,*^  or  where  there  was  no  sufficient  de- 
scription of  the  property  levied  on.^^  To  justify  the  setting  aside 
of  a  sale  on  the  ground  that  the  property  was  appraised  too  low,  the 
actual  value  of  the  property  must  so  greatly  exceed  its  appraised 
value  as  of  itself  to  raise  a  presumption  of  fraud  in  the  making  of 
the  ai)praisement.^^  Want  of  qualification  of  one  appraiser  is  not 
sufficient  to  warrant  setting  the  sale  aside.^° 

(E.)  Trrkgularities  in  the  Verdict,  Judgment,  or  Decree- — Irregularities 
in  the  judgment  or  decree,  on  which  the  execution  was  issued,  can 
only  be  taken  advantage  of  by  the  appeal  from  the  decree  itself,  and 
cannot  be  made  the  ground  of  an  application  to  set  aside  the  sale,-^ 
and  clerical  mistakes  in  entering  verdict  are  not  ground  for  setting 
asidc.'- 

(F.)  Failure  or  Defects  in  Giving  Notice  of  Sale.  —  According  to 
some  authorities,  where  there  is  a  failure  to  give  the  statutory  notice 
the  sale  should  be  set  aside,^^  while  other  courts  recognize  a  contrary 


levy  were  signed  "sheriff,"  instead  of 
"late  sheriff."  Van  Gelder  v.  Van 
Gclder,  26  Hun   (N.  Y.)   35G. 

15.  Sabin  r.  Austin,  19  Wis.  421. 

16.  la.— Fortin  r.  Scdo;wick,  133 
Towa  23.3,  110  N.  W.  4G0;  Cook  r.  Jenk- 
ins &  Co.,  30  Iowa  452.  Me.— Coflin  v. 
Freeman,  84  Me.  535,  24  Atl.  9Sfi.  Mich. 
Blair  v.  Compton,  33  Mic-h.  414.  Mo. 
Cantwell  r.  Johnson,  236  Mo.  575,  139 
S.  W.  365.  N.  H.— Avery  v.  Bowman. 
40  N.  H.  453. 

[a]  Remedy  by  Motion  and  Not  in 
Equity. — Campau  v.  Godfrey,  18  Mich. 
27,   100   Am.   Dee.   133. 

17.  Lathrop  v.  Brown,  23  Iowa  40. 

[a]  Levy  on  property  in  another 
county  wlien  defen<laut  has  property  iu 
the  countv  Avhere  he  resides.  Hamil- 
ton   r.   Qu'inl.y,  46   111.  90. 

[b]  A  sale  of  realty  (1)  will  not  be 
Bet  aside  merely  because  the  debtor 
has  available  personalty  if  it  does  not 
appear  tliat  the  plaintiff  or  the  sheriff 
knew,  or  ought  to  have  known,  of  the 
existence  of  such  personal  property. 
Cunningham  i'.  Water-Power  Sandstone 
Co.,  74  Minn.  2S2,  77  N.  W.  137.  See 
Clark  r.  Foil,  139  Pa.  469,  22  Atl.  649. 
(2)  But  if  the  existence  of  such  per- 
sonalty is  known  to  the  creditor,  sale 
may  be  set  aside.  Jakobsen  v.  Wigen, 
52  Minn.  6,  53  N.  W.  1016. 

18.  Johnson  r.  Eowe,  1  Kv.  L.  Rep. 
274. 


19.  Kearney  Land  &  Inv.  Co.  r.  As- 
pinwall,  45  i\eb.  601,  63  N.  W.  827, 
citing  and  following  Vought  r.  Foxwor- 
thv,  38  Xcb.  790,  57  N.  W.  538. 

20.  Hill  i:  Baker,  32  Iowa  302,  7 
Am.  Bep.  193.  See  also  Gapen  v.  Ste- 
plienson,  17  Kan.  613. 

21.  Hollv  r.  Bass'  Admr.,  68  Ala. 
206;   Piatt  "v.  Piatt,  9  Ohio  37. 

22.  Updergroff  v.  Judges,  3  Cow.  (N. 
Y.)  31. 

23.  U.  S.— McPherson  v.  Foster,  4 
Wash.  C.  C.  45,  16  Fed.  Cas.  No.  8,921. 
Del. — Eced  v.  Tiddeman,  2  Houst.  408. 
Iiid. — Keen  r.  Preston,  24  Ind.  395.  la. 
.Tensen  r.  Woodbury,  16  Iowa  515. 
Kan. — Watkins  r.  Williams,  33  Kan. 
149,  5  I'ac.  771;  Wheatley  r.  Terry,  6 
Kan.  427.  Ky. — Cotton's  Exrx.  r.  Cot- 
ton, 136  Ky.  54,  123  S.  W.  331;  Law- 
rence r.  Speed,  2  Bibb  401;  Scott  v. 
Powers,  Little  &  Co.,  25  Kv.  L.  Kep. 
1640,  78  S.  W.  408.  But  see  Kilbv  v. 
Haggin,  3  J.  J.  IMarsh.  208.  La.— See 
Freeman  r.  Stacv,  2  La.  Ann.  615.  Md. 
Moreland  r.  Bowling,  3  Gill  500.  See 
Xesbitt  V.  Dallam,  7  Gill  &  J.  494,  28 
Am.  Dec.  236.  Mo. — Evans  v.  Robber- 
son.  92  ]\ro.  192,  4  S.  W.  941;  Hobcin  r. 
Afurphv,  20  Mo.  447,  64  Am.  Dec.  191. 
Neb.— Comp.  St.,  1911,  §7068.  N.  C. 
Skinner  r.  Warren,  81  N.  C.  373.  S.  C. 
Farr  r.  Sims.  Rich.  Eq.  Cas.  122.  24 
Am.  Dec.  396.  Tenn. — Trott  v.  McGav- 
ock,  1  Yerg.  469. 
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rule.-*  jMere  defects  in  the  advertisement  of  the  sale,  and  in  notice 
to  the  defendant  in  execution  are  regarded  as  irregularities  not  suffi- 
cient to  warrant  setting  aside  the  sale,-^  though  in  some  cases  sales 
have  been  set  aside  for  erroneous  description  of  the  property  in  the 
notice.-^ 


[a]  Where  sale  adjourned  without 
instructions  from  Aveek  to  week  and 
sold  -vvithout  further  advertisement,  the 
owner  being  unaware  of  the  sale,  it 
should  be  set  aside.  Chamberlain  v. 
Larned,  32  N.  J.  Eq.  295. 

[b]  Wrong  Property  Advertised. 
Where  one  parcel  has  been  advertised 
but  another  sold,  the  sale  may  be  set 
aside.     Ma^^on  r.  Thomas,  24  111.  2S5. 

[e]  Return  Not  Shomng  Length  of 
Notice. — Where  the  return  of  a  sheriff 
on  an  execution  or  order  of  sale  under 
which  he  has  sold  real  estate  does  not 
show  when  or  how  long  he  caused  the 
notice  of  sale  to  be  published,  the  sale 
is  voidable,  and  should  be  set  aside  on 
motion.  Hazen  v.  Webb,  68  Kan.  308, 
74  Pac.  1111. 

fd]  The  sheriff's  deed  is  void  if  no 
notice  is  given.  Memphis  &  Little 
Eock  R.  Co.  V.  Organ,  67  Ark.  84,  55 
S.  W.  952.  But  see  Youngblood  v.  Cun- 
ningham. 38  Ark.  571;  Hobein  V.  Mur- 
yhy,  20  Mo.  447. 

24.  Cal.— Prink  r.  Roe,  70  Cal.  296, 
11  Pac.  820.  N.  J.— Boylan  v.  Kelly, 
S6  N.  J.  Eq.  3.31.  N.  Y.— Code  Civ. 
Proc.,  1908,  §1386.  See  Groff  f.  Jones, 
6  Wend.  522,  22  Am.  Dec.  545;  Husted 
l\  Dakin,  17  Abb.  Pr.  137.  N.  C. 
Brodie  r.  Seagrovcs,  3  N.  C.  237.  Pa. 
Donaldson  v.  Bank  of  Danville,  20  Pa. 
245.  Tex. — Crabtree  v.  Whiteselle,  65 
Tex.  Ill;  Jones  v.  Martin,  26  Tex.  57, 
SO  Am.  Dec.  641.  Wis.— St.,  1898, 
§2998. 

[a]  Notice  One  Day  Short. — Where 
lands  had  been  advertised  only  twenty 
days  instead  of  twenty-one  days  as  re- 
quired by  the  statute,  this  was  here 
merely  an  irregularity  which  did  not 
vitiate  the  sale.  Maddox  v.  Sullivan,  2 
Rich.  Eq.  (S.  C.)  4,  44  Am.  Dec.  234. 

[b]  Statute  Directory. — Directions 
of  statute  as  to  giving  notice  held  to 
be  merely  directory.  Koch  v.  Bridges, 
45    MiKs.   247. 

[c]  By  express  statuory  provision 
an  execution  sale  is  not  rendered  void 
by  the  failure  of  the  officer  to  give 
notice  as  provided.  Bowden  v.  Hadley, 
138  Iowa  711,  116  N.  W.  689. 
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[d]  In  Montana,  if  the  officer  fails 
to  give  the  required  notice  he  forfeits 
$500  to  the  aggrieved  party  and  pays 
such  damages  as  may  be  actually  suf- 
fered; this  remedy  is  held  adequate  and 
exclusiA'e,  and  a  failure  to  give  the  no- 
tice as  required  is  not  ground  for  set- 
ting the  sale  aside.  Burton  v.  Kipp, 
30  Mont.  275,  76  Pac.  563. 

25.  U  S. — Bigelow  v.  Chatterton,  51 
Fed.  614,  2  C.  C.  A.  402,  Minnesota  stat- 
ute. Ala. — Holly  v.  Bass'  Admr.,  68 
Ala.  206;  Ray's  Admr.  r.  Womble,  56 
Ala.  32.  Ark. — Steward  v.  Pett-igrew, 
28Ark.  372.  Cal.— Harvey  v.  Fisk,  9 
Cal.  93.  111.— Pollard  r.  King,  63  111, 
36;  Grundy  County  Nat.  Bank  v.  Ruli- 
von,  61  111.  App.  .''x88.  Ind. — Ross  v. 
Banta,  140  Ind.  120,  34  N.  E.  865,  39 
N.  E.  732.  Mo. — Bradley  r.  Hefferuan, 
156  Mo.  653,  57  S.  W.  763;  Clarke  v. 
Cooper,  148  Mo.  App.  230,  128  S.  W.  47. 
R.  I. — Barrows  v.  Nat.  Rubber  Co.,  12 
R.  T.  173.  Tex. — See  Morris  v.  Hastings, 
70  Tex.  26,  7  S.  W.  649,  8  Am.  St.  Hep. 
570. 

fa]  Use  of  pale  ink  in  writing  the 
rotice  which  becomes  nearly  ineligible 
bef uie  sale  not  sufficient  to  set  aside 
sale.  Holly  t".  Bass'  Admr.,  68  Ala. 
206. 

[b]  A  sale  at  public  auction,  other- 
wise fairly  made,  should  not  be  set 
aside  upon  the  ground  that  the  notice 
of  sale  did  not  describe  the  property 
with  great  particularity.  Stevens  i\ 
Bond,  44  Md.  506. 

[c]  The  description  of  a  stone 
slaughter  house  as  a  frame  one  is  not 
such  a  material  misdescription  as  will 
warrant  setting  the  sale  aside.  Landis 
V.  Lewis,  3   Pa.  Dist.   241. 

26.  U.  S. — McPherson  v.  Foster,  4 
Wash.  C.  C.  45,  16  Fed.  Cas.  No.  8,921. 
Del. — Oldham  «.  Hossenger,  5  Houst. 
434.  la. — Parks  v.  Davis,  16  Iowa  20. 
Neb.— Helmer  v.  Rehm,  14  Neb.  219,  15 
N.  W.  344.  Pa. — Meanor  r.  Hamilton, 
27  Pa.  137;  Houghtaling  r.  Megahey, 
36  Pa.  Co.  Ct.  212;  Hoeflich  r.  Hoeflic'h. 
12  Pa.  Co.  Ct.  370;  Kingston  i-.  Hoff- 
man,   3    Kulp    331. 

[a]     Description  too   vague   and  un- 
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(G.)  Fraud.  —  Fraud  or  hacl  faitli  in  the  sale  will  justify  the  court 
in  setting  it  aside.-^ 

(H.)  Inadequacy  of  Prick;  —  The  general  rule  is  that  inadequacy  of 
consideration  alone  is  not  sufficient  to  vacate  a  sheriff's  sale  under  an 
execution,-**  but  when  the  inadequacy  is  so  gross  as  to  shock  the  under^ 


certain.     Mackall  r.  Richards,  3  Mack.' 
(D.  C.)   271,  reversing  124  U.  S.  183,  8 
Bup.  Ct.  437,  31  L.  ed.  396. 

27.  D.  C. — ITorscy  v.  Beveridge,  4 
Mackev  291.  Ga. — Cumming  v.  Fryer, 
Dud.  182.  la. — McWilliams  v.  Myers, 
10  Iowa  325.  Miss. — Reyuolds  v.  Nye, 
Freem.  Ch.  462.  Mo. — Durfee  v.  Morau, 
57  Mo.  374;  Stewart  v.  Nelson,  25  Mo. 
309;  Neal  r.  Stone,  20  Mo.  294.  Pa. 
Appeal  of  MilLspaugh,  1  Atl.  277.  S.  C. 
Farr  v.  Sims,  1  Rich.  Eq.  Cas.  122,  24 
Am.  Dec.  3.)G. 

[a]  Preventing  Bidding. — ^Where  a 
purchaser  induces  others  not  to  bid. 
Lynch  v.  Reese,  97  Ind.  360.  See  also 
Stewart  f.  Severance,  43  Mo,  322;  Cur- 
rie  V.  Clark,  90  N.  C.  355. 

[b]  Where  a  commissioner  of  court 
has  become  the  purchaser  at  a  sale  un- 
der an  execution  in  his  favor  as  com- 
missioner. Price's  Admr.  v.  Thompson, 
84  Ky.  219. 

[c]  Fraud  on  the  part  of  the  sheriff 
is  not  ground  for  setting  the  sale  aside, 
the  remedy  being  against  the  sheriff. 
Nixon  r.  Harroll,  50  N.  C.  76. 

[d]  But  the  fraud  must  result  in  the 
land  selling  for  less  than  its  value,  or 
in  more  laud  being  sold  than  necessary 
to  pay  the  judgment.  Lynch  v.  Reese, 
97   Tud.   360. 

28.  XJ.  S.— Mason  v.  Bennett,  52  Fed. 
343;  Cooper  v.  Galbraith,  3  Wash.  C.  C. 
546,  6  Fed.  Cas.  No.  3,193.  Ark.— Car- 
den  V.  Lane,  48  Ark.  216,  2  S.  W.  709, 
3  Am.  St.  Rep.  228;  Miller  r.  Fraley, 
21  Ark.  22;  Brittin  v.  Handy,  20  Ark. 
381,  73  Am.  Doc.  497;  Hardy  v.  Heard, 
15  Ark.  184.  Cal.— Odell  v.  Cox,  151  Cal. 
70,  90  Pac.  194;  Lacy  r.  Gunn,  144  Cnl. 
511,  78  Pae.  30;  Anglo-Californian 
Bank  v.  Cerf,  142  Cal.  303,  75  Pac.  902; 
Connick  v.  Hill,  127  Cal.  162,  59  Pac. 
832;  Smith  V.  Randall,  6  Cal.  47,  65 
Am.  Dec.  475.  Colo. — Herr  r.  Broad- 
well,  5  Colo.  App.  467,  39  Pac.  70.  Del. 
Booth's  Exrs.  v.  Webster,  5  Har.  129. 
Fla.— Coker  v.  Dawkins,  20  Fla.  141. 
Ga.— Gunn  v.  Slaughter,  83  Ga.  124,  9 
S.  E.  772.  111.— Skakel  r.  Cycle  Trade 
Pub.  Co.,  237  HI.  482,  86  N.  E.  1058; 
Clark    V.    Glos,    180    111.   556,   54   N.  "« 


631;    Berry  v.  Lovi,   107   HI.   612;   Dob- 
bins V.  Wilson,  107  111.  17.     Ind. — Daw- 
sou  V.  Jackson,  62   Ind.  171.     la. — Cop- 
per V.  Iowa  Trust  &  Sav.  Bk.,  149  Iowa 
336,  128  N.  W.  373;  Tharp  v.  Kerr,  141 
Iowa    26,    119    N.    W.   267;    Bowden    v. 
Hadley,  138   Iowa  711,  116  N.  W.  689; 
Fortin   v.  Sedgwick,   133   Iowa  233,  110 
N.  W.  460;   Lehner  v.  Loomis,  83  Iowa 
416,  49  N.  W.  1018;  Sioux  Citv  &  I.  F. 
Town    Lot    &    Land    Co.   v.    Walker,   78 
Iowa  476,  43  N.  W.  294.     Kan,— Capi- 
tal  Bank  v.  Huntoon,   35   Kan.   577,   11 
Pac.   369.     Ky.— Scott's   Exrs.  v.  Scott, 
85  Ky.  385,  3  S.  W.  598,  5  S.  W.  423; 
Craig  V.    Garnett's   Admr.,   9   Bush   97; 
Stockton  r.  Owings,  Litt.  Scl.  Cas.  256, 
12  Am.  Dec.  302.     Minn. — Coolbaugh  r. 
Roemcr,    32    Minn.    445,    21    N.    W.   472. 
Miss.— Delafudd   v.    Anderson,    7    Smed. 
&  M.  6;!0.     Mo.— Dougherty  v.  GanglolT, 
239  Mo.  649,  144  S.  W.  434  (value  $900, 
sale   for   $100);    Davis   v.   McCann,   143 
Mo.   172,  44  S.  W,   795;   Knoop   f.  Kel- 
sey,  121   Mo.  642,  26  S.  W,  683;  Whit- 
man   V.    Tavlor,    60    Mo,    127;    Meir    t. 
Zelle,  31  Mo.  331.    Nev,— Dazet  v.  Lan- 
dry, 21  Nev.  291,  30  Pac.  1064,     N.  J. 
Mever    v.    Bishop,    27    N.    J,    Eq.    141; 
Wcbor    V.   Weitling,   18   N.   J.    Eq.   441 
(value    $1500,    sale    price    $100,    being 
liens  to  amount  of  $800);  Smith  V.  Dun- 
can,  16   N.  J.   Eq.  240;   Outcalt   c.  Dis- 
borough,  3  N.  J.  Eq.  214;  Mercereau  v, 
Prest,  3  N.  J.  Eq.  460;   Newbrunswick 
Bank  v.  Hassert,  1  N.  J.  Eq.  1,     N,  Y. 
Livingston    v.    Byrne,    11    Johns.    555. 
N,    C, — Beckwith    v.    King's    Mountain 
:\rin,   Co.,   87   N,   C,  155,     N.   D.— War- 
ren V.  Stinson,  6  N.  D.   293,   70  N.  W. 
279;    Power    f.    Larabee,    3    N.    D.    502. 
Ore. — Nodiue   v.  Richmond,  4   Ore.  527, 
87  Pac.  775.     Pa. — Felton  r.  Felton,  175 
Pa.  44,  34  Atl.  312;  Hollister  r.  Vander- 
lin,   165   Pa.  248,  30   Atl.   1002,  44  Am. 
St.  Rep.  657;  Cake  v.  Cake,  156  Pa.  47, 
26   Atl.   781;   Cooper  r.   Wilson,   96   Pa. 
109;  III  re  Carson's  Sale,  6  Watts  140. 
S.  C. — Stockdale  v.  Yongue,  Rice  Eq.  3; 
Coleman  r.  Bank  of  Hamburg,  2  Strob. 
Eq.  285.  49  Am.  Dec.  671.     S.  D.— First 
Nat.   Bank    r.   Black    Hills   Fair   Assn., 
2  S.  D,  145,  48  N.  W,  852.     Tex.— Pear- 
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standing  and  conscience  of  an  honest  and  just  man,  it  will,  of  itself, 
authorize  the  court  to  set  aside  the  sale,^^  or,  where  such  inadequacy 
is  connected  with  or  shown  to  result  from  any  mistake,  accident,  sur- 
prise, misconduct,  fraud  or  irregularity,  the  sale  will  generally  be  set 
aside.^°     And  great  inadequacy  requires  only  slight  circumstances  of 


son  V.  Flanagan,  52  Tex.  266,  280; 
Clark  V.  Bell,  40  Tex.  Civ.  App.  39,  89 
S.  W.  38.  Wash. — Johnson  v.  Johnson, 
66  Wash.  113,  119  Pac.  22. 

[a]  Purchase  by  the  creditor  for  less 
than  estimated  value  not  evidence  of  a 
conspiracy  to  deprive  the  plaintiff  of 
her  rights  therein.  Phillips  v.  Rhodes, 
2  Colo:  App.  70,  29  Pac.  1011. 

[b]  Inadequacy  Is  to  be  determined 

by  the  value  of  all  tlie  property  sold 
and  not  that  only  of  the  property  the 
sale  of  ■which  is  sought  to  be  set  aside. 
Moore  v.  Miller  (Tex.  Civ.  App.),  155 
S.  W.  573. 

fc]  When  Coupled  With  Oifer  of 
Payment  by  Debtor. — In  Moore  v.  Mil- 
ler (Tex.  Civ.  App.),  155  S.  W.  573, 
the  court  said:  "It  has  been  held  that 
■where  inadequacy  of  price  stands 
alone,  and  the  defendant  makes  a 
prompt  offer  to  pay  off  the  indebted- 
ness, equity  ■R'ill  set  aside  the  sale. 
Martin  v.  Anderson,  4  Tex.  Civ.  App. 
in,  23  S.  W.  290;  Steffens  T.  Jackson, 
16  Tex.  Civ.  App.  280,  41  S.  W.  520." 

29.  Ala. — Eav's  Admr.  v.  Womble, 
56  Ala.  32;  Henderson  v.  Sublett,  21 
Ala.  626.  111. — Henderson  v.  Harness, 
184  HI.  520.  56  N.  E.  786.  Ind.— Fletch- 
er V.  McGill,  110  Ind.  395,  10  N.  E.  651, 
n  N.  E.  779;  S^wope  v.  Arderv,  5  Ind. 
213.  Mo.— Dougherty  v.  Gangloff,  239 
Mo.  649,  144  S.  W.  434;  Davis  r.  Me- 
Cann,  143  Mo.  172,  44  S.  W.  795;  Knoop 
V.  Kelsey,  121  Mo.  642,  26  S.  W.  682; 
Bro-wn  v.  Hannibal,  etc.  E.  Co.,  43  Mo. 
294.  Ore. — Xodine  v.  Richmond,  48 
Ore.  527,  8  7  Pac.  775. 

fa]  Mere  inadequacy  of  price  alone 
is  not  sufficient  to  justify  setting  aside 
a  sale  of  land,  unless  the  difference 
bet-ween  the  value  of  the  land  and  the 
price  paid  is  so  great  as  to  shock  the 
sense  of  justice  and  right.  Simmons 
V.  Sharpe,  138  Ala.  451,  35  So.  415; 
Branch  v.  Foust,  130  Ind.  538,  30  N.  E 
631. 

fb]  Must  Amount  to  Fraud. — Miller 
V.  McAlister,  197  III.  72,  64  N.  E.  254 
(property  -worth  $3200  sold  for  $145, 
grosslv  inadequate);  Berry  v.  Levi,  107 
HI.  612. 
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[c]  Examples  of  Gross  Inadequacy. 
Ala. — Lankford  v.  Jackson,  21  Ala. 
650,  land  -worth  $1000  sold  for  $6.  Fla. 
Lawyer's  Co-operative  Pub.  Co.  v.  Ben- 
nett, 34  Fla.  302,  16  So.  185,  value  $350, 
sale  for  $15.  111.— Berry  v.  Lovi,  107 
111.  612,  value  $8000,  sold  for  $65.38. 
Mo.— Mitchell  v.  Jones,  50  Mo.  438, 
value  $1600,  sale  for  $50. 

30.  U.  S.— Schroeder  v.  Young,  161 
U.  S.  334,  16  Sup.  Ct.  512,  40  L.  ed. 
721;  Surget  v.  Byers,  1  Hempst.  715,  23 
Fed.  Cas.  No.  13,629,  affirmed,  Byers  v. 
Surget,  19  How^  303,  15  L.  ed.  670. 
Ala. — Eav's  Admr.  v.  Womble,  56  Ala. 
32;  Daniel  v.  Moda-well,  22  Ala.  365, 
5S  Am.  Dee.  260.  Colo.— Herr  v.  Broad- 
well,  5  Colo.  App.  467,  39  Pac.  70. 
Del. — Co^wen  v.  Stevens  &  Co.,  3  Har. 
494;  Oldham  v.  Hossenger,  5  Houst. 
434.  Fla. — La-wyer's  Co-op.  Pub.  Co.  v. 
Bennett,  34  Fla".  302,  16  So.  185.  Ga. 
Parker  v.  Glenn,  72  Ga.  637.  111. 
Skakel  v.  Cycle  Trade  Pub.  Co.,  237 
111.  482,  86  N.  E.  1058;  Miller  v.  McAl- 
ister, 197  111.  72,  64  N.  E.  254;  Lurton 
r.  Rodgers,  139  111.  554,  29  N.  E.  866; 
Parker"  •?;.  Shannon,  137  111.  376,  27  N. 
E.  525.  Ind.— Stuart  v.  Brown,  135 
Ind.  232,  34  N.  E.  976;  Branch  v.  Foust, 
130  Ind.  538,  30  N.  E.  631;  Wright  v. 
Dick,  116  Ind.  538,  19  N.  E.  306.  la. 
Copper  V.  Iowa  Trust  &  Sav.  Bk.,  149 
Icwa  336,  128  N.  W.  373;  Lehner  V. 
Loomis,  83  Iowa  416,  49  N.  W.  1018; 
Sioux  Citv,  etc.  Land  Co.  v.  Walker, 
78  Iowa  476,  43  N.  W.  294.  Kan.— Cap- 
ital  Bank  v.  Huntoon,  35  Kan.  577,  11 
Pac.  369.  Ky. — Howell's  Heirs  v.  Me- 
Creerv's  Heirs,  7  Dana  388;  Gist  v. 
Frazier,  2  Litt.  118;  Mills  v.  Rogers,  2 
Litt.  217,  13  Am.  Dec.  263.  Md.— Nes- 
bitt  V.  Dallam,  7  Gill  &  J.  494,  28  Am. 
Dee.  236.  Mich. — Aldrich  v.  Maitland, 
4  Mich.  205.  Miss. — Busiek  i-.  Watson, 
72  Miss.  244,  16  So.  420.  Mo.— Guinan 
V.  Donnell,  201  Mo.  173,  98  S.  W.  478; 
Rogers  &  Baldwin's  Hdw.  Co.  r.  Cleve- 
land Bldg.  Co.,  132  Mo.  442,  34  S.  W. 
57;  Gordon  v.  O'Neill,  96  Mo.  350,  9  S. 
W.  920;  Massey  v.  Young,  73  Mo.  260, 
270;  Nelson  v.  Brown,  23  Mo.  13;  State 
V.  Innes,  137  Mo.  App.  420,  118  S.  W. 


JUDGMENTS  AND   DECREES,  ENFORCEMENT  OF     217 

nnfairnoss  in  the  conrlnot  of  tlio  party  1)enefited  by  the  sale  to  raise 
the  prtjsuiiiption  of  fraud.''^ 

(I.)  Want  of  Titi.k  or  Lien. —  Tlio  sale  shouhl  ])e  set  aside  if  it  ap- 
pear that  th(>  defendant  liad  no  title  to  the  hind  which  it  was  attempted 
to  sell,  or  different  property  was  sold  than  tliat  described  or  the  judg- 
ment was  not  a  lien  thereon. ^- 

(J.)  Failure  To  Execute  a  Proper  Deed.  —  That  a  sheriff's  deed  was 
executed  by  a  deputy  does  not  constitute  sufficient  ground  for  setting 
it  aside,  at  the  instance  of  the  execution  defendant.^^ 

(K.)  Withholding  Return  From  Records.  —  Where  the  execution  and 
return  are  retained  by  the  plaintiff  or  his  attorneys  until  after  the 
time  for  redemption  has  expired,  allowing  the  party  having  the  right 
of  redemption  no  opportunity  to  ascertain  the  amount  necessary  to 


llfiS.  N.  J.— Flaherty  v.  Cramer,  41 
Atl.  482;  Lcnnon  r.  Heindel,  56  N.  J. 
Eq.  8,  37  Atl.  147;  Pell  r.  Vreeland,  35 
N.  J.  Eq.  22;  Kloepping  r.  Stellmaoher, 
21  N.  J.  Eq.  328.  N.  C— Currie  v. 
Clark,  90  N.  C.  355;  Beekwith  r.  Min. 
Co.,  87  N.  C.  155.  N.  D.— Warren  v. 
Stinson,  6  N.  D.  293,  70  N.  W.  279.  Pa. 
Haspel  V.  Lyons,  41  Pa.  Super.  285; 
Campbell  r.  Williams,  3  Kulp  92.  R.  I. 
Aldrifh  V.  Wilcox,  10  R.  I.  405.  S.  D. 
First  Nat.  Bk.  of  Deadwoorl  v.  Black 
Hills  Fair  Assn.,  2  S.  D.  145,  48  N.  W. 
852.  Tex. — House  v.  Robertson,  89 
Tex.  681,  36  S.  W.  251 ;  Pearson  r.  Flan- 
agan, 52  Tex.  266,  280;  Taul  r.  Wright, 
45  Tex.  388;  Moore  v.  Miller  (Tex. 
Civ.  App.),  155  S.  W.  573;  Clark  t\ 
Bell,  40  Tex.  Civ.  App.  39,  89  S.  W. 
38;  Carpenter  v.  Anderson,  33  Tex.  Civ. 
App.  484,  77  S..W.  291;  Dav  v.  John- 
son, 32  Tex.  Civ.  App.  107,"  72  S.  W. 
426.  Utah.— Young  v.  Scliroeder,  10 
Utah  155,  37  Pac.  252.  Wash.— Bank 
r.  Doherty,  37  Wash.  32,  79  Pac.  486. 
Wis.— Allen   r.  Clark,  36  Wis.   101. 

fa]  Where  bystanders  were  deterred 
from  bidding  by  irregularities  com- 
mitted hy  sheriff  in  conducting  it,  and 
the  lands  were  knocked  off  at  a  gross- 
ly inadequate  price.  Hurt  V.  Nave's 
Admr.,  49  Ala.  459. 

fb]  If  undue  advantage  has  been 
taken  to  the  prejudice  of  the  owner  of 
property,  or  he  has  been  lulled  into  a 
false  security;  or  if  tlie  sale  has  been 
collusively  or  in  any  other  manner  con- 
ducted for  the  benefit  of  the  purchaser. 
Odell  r.  Cox,  151   Cal.   70,  90   Pac.   194. 

fc]  Improper  sale  en  masse,  coupled 
with  gross  inadequacy.  Henderson  v. 
Harness,    184    HI.    520",    56    N.    E.    786; 


Lurton   r.   Rodgers,   139   111.   55 1,   29   N. 
E.   866. 

[d]  Sale  Without  Right  of  Redemp- 
tion.— Fitzgerald  v.  Kelso,  71  Iowa  731, 
29  N.  W.  943. 

31.  U.  S.— Graffam  v.  Burgess,  117 
U.  S.  180,  6  Sup.  Ct.  686,  29  L.  ed.  839. 
111.— Roseman  v.  Miller,  84  111.  297. 
Ind.— Fletcher  v.  McGill,  110  Ind.  395, 
10  N.  E.  651,  11  N.  E.  779.  Kan. 
Savings  Bank  v.  Blair,  56  Kan.  430^  43 
Pac.  686.  Mo.— Beedle  f.  Mead,  81  Mo. 
297.  Tex. — Kauffman  v.  Morriss,  60 
Tex.  119;  Marshall  r.  Marshall  (Tex. 
Civ.  App.),  150  S.  W.  755. 

[a]  "What  those  additional  circum- 
stances are,  depends  upon  the  facts  of 
the  particular  case;  but  we  think  it 
safe  to  say  that  they  should  be  such  as 
are  not  attributable  to  the  direct  agen- 
cy of  the  defendant  in  execution." 
Pearson  v.  Flanagan,  52  Tex.  266,  281. 

32.  la.— Parks  v.  Davis,  16  Iowa  20. 
Ky.— Bent  r.  Maupin,  86  Ky,  271,  5  S. 
W.  425.  See  also  Conner  r.  Mason,  2 
Litt.  254.  N.  y.— Dwight's  Case,  15 
Abb.  Pr.  259. 

[a]  Partial  failure  of  title  not  suffi- 
cient to  set  aside.  Weaver  v.  Guyer, 
59   Tnd.   195. 

[b]  Cloud  on  title  by  certain  con- 
veyances not  suflicient  to  set  sale  aside, 
such  conveyances  being  subsequently 
set  aside,  unless  it  can  be  shown  that 
the  defendant  procured  such  convey- 
ance to  be  made  for  the  purpose  of  de- 
frauding the  judgment  debtor.  Dough- 
ertv  V.  Gangloff,  239  Mo.  649,  144  S, 
W.'434. 

33.  Carr  f.  Hunt,  14  Towa  206. 
Proceedings  to   compel   execution   of 

deed,   see   supra,  II,   B,    7,   h. 
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redeem,  the  sale  should  he  set   aside  hecause  of  this  irregularity.^* 

(L.)'  Advances  on  Bid.  —  Sales  have  been  set  aside  because  of  higher 
bids  subsequent  to  the  sale,^^  hut  it  has  been  held  that  this  is  not 
ground  for  sitting  aside  the  sale.^" 

(V.)  Hearing  and  Determination.  —  (A.)  Generally.  —  The  setting  aside 
of  an  execution  sale  is  held  to  lie  in  the  sound  discretion  of  the 
court,^^  though  a  sale  cannot  be  set  aside  in  part  and  affirmed  in 
part.^^  On  a  motion  to  set  aside  the  court  may  allow  or  refuse  to 
allow  evidence  to  be  intrcduced.^^ 

(B.)  Presumptions  and  Burden  of  Proof. —  The  burden  of  proof  is  on 
the  party  seeking  to  set  the  sale  aside.*"  The  connection  between  inade- 
quacy of  price  and  fraudulent  or  other  improper  conduct  at  the  sale 
may  be  presumed.*^ 

(C.)  Questions  of  Law  and  Fact. —  A  question  of  inadequacy  of  price 
may  be  so  gross  that  it  may  be  so  determined  as  a  matter  of  law.*^ 

(D.)  Eefunding  Purchase  Money,  Taxes,  etc. —  "When  a  sale  of  lands 
under  execution  is  set  aside  in  equity,  at  the  instance  of  the  defendant, 
the  purcliaser  is  entitled  to  be  refunded  his  money,  with  interest,  and 
if  the  bill  does  not  offer  to  refund  it,  the  court  may  decree  a  resale  for 
his  protection,*^  and  generally  the  complainant  M'ill  be  required  to  do 
equity  and  reimburse  those  suffering  from  his  conduct  for  moneys  they 
mny  have  expended.** 


Si.  Hammersham  v.  Fairall,  44  Iowa 
462. 

35.  Broomall  V.  Eeybold,  5  Houst. 
(Del.)    435. 

[a]  A  sale  for  $17,500  set  aside  on 
proof  that  it  was  worth  from  $25,000 
to  $30,000,  and  that  a  gentleman  of 
means  was  at  the  sale  i)repared  to 
bid  $25,000  for  it,  but  owing  to  his 
deafness  and  inability  to  hear  the  bid- 
ding and  the  failure  of  his  agent  to 
pursue  his  instructions  on  the  occasion, 
it  was  struck  off  for  the  sum  stated. 
Broomall  v.  Eeybold,  5  Houst.  (Del.) 
435. 

[b]  Tn  the  discretion  of  the  court. 
State  Bank  v.  Green,  11  Neb.  303,  9  N. 
W.  36. 

36.  Hollister  v.  Vanderlin,  165  Pa. 
248,  30  Atl.  1002,  44  Am.  St.  Eep.  657, 
36  W.  N.   C.  41. 

37.  D.  C— Hart  V.  Hines,  10  App. 
Gas.  366.  Ind. — Case  v.  Colter,  66  Ind. 
336.  Kan. — Harrison  v.  Andrews,  18 
Kan.  535. 

SB.  Puterbaugh  v.  Moss  (HI.),  11  N. 
E.    197. 

39.  Aultman  &  Co.  r.  Humphrey,  8 
Kan.  App.  2,  53  Pac.  789. 

[a]  Applicant  not  confined  to  mat- 
ters set  out  in  his  affidavit.  Chadwick 
V.  Patterson,  2  Phila.  (Pa.)   275. 
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40.  Ark. — Newton's  Heirs  v.  State 
Bank,  22  Ark.  19.  Ind.— Jones  v.  Ko- 
komo  Bldg.  Assn.,  77  Ind.  340;  Talbott 
V.  Hale,  72  Ind.  1.  la.— Barber  v.  Try- 
on,  41   Iowa  349.     Ky.— Black  v.  Stefle, 

9  Ky.  L.  Eep.  610,  6  S.  W.  23.  Mo. 
Stewart  v.  Severance,  43  Mo.  322.  See 
Carpenter  7-.  King,  42  Mo.  219.  N.  J. 
Coxe  V.  Halsted,  2  N.  J.  Eq.  311. 

41.  Weaver  r,.  Nugent,  72   Tex.  272, 

10  S.  W.  458;  McLean  v.  Stith,  50  Tex. 
Civ.  App.  323,  339,   112  S.  W.  355. 

42.  Moore  v.  Miller  (Tex.  Civ.  App.), 
155  S.  W.  573. 

43.  Bay's  Admr.  T.  Womble,  56  Ala. 
32. 

44.  Flaherty  v.  Cramer  (N.  J.  Eq.), 
41  Atl.  482;  Northeraft  v.  Oliver,  74 
Tex.  162,  11  S.  W.  1121;  Burns  v.  Led- 
botter,  56  Tex.  282;  Shannon  v.  Hay 
(Tex.  Civ.  App.),  153  S.  W.  360. 

fa]  Amount  bid,  together  with  in- 
terest, costs  and  expenses  on  sale  to 
be  refunded  as  a  condition  to  granting 
the  order  setting  the  sale  aside.  Allen 
V.  Clark,  36  Wis.  101. 

[bl  Where  by  reason  of  long  de- 
lay in  setting  aside  the  sale,  the  debt 
could  not  be  collected  on  execution, 
the  defendant  may  be  required  to  pay 
the  debt  before  he  can  have  the  sale 
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(VI.)  Appeal  and  Review. —  It  has  boon  held  that  an  order  Kotting 
aside  a  sale  is  not  appealable." 

1.  Collateral  Attack.  —  Irregularities  in  the  sale  of  property  should 
be  corrected  by  the  court  from  which  process  issues,  ^nd  where  such 
court  is  not  called  upon  to  set  the  proceedings  aside,  it  cannot  be  dis- 
turbed in  a  collateral  proceeding,^"  but  where  the  sale  is  entirely  void 
it  m/iy  be  collatei-ally  assailed."" 

111.  Frocccdings  To  Frotect  Riglits  of  Furchaser. —  (I.)  To  Recover 
Possession. —  (A.)  Form  of  Action. —  The  purchaser's  remedy  to  secure 
possession  of  real  estate,  if  he  have  the  legal  title,  is  ejectment,*'*  or,  in 
some  jurisdictions,  forcible  entry  and  detainer,*^     In  a  few  states  a 


set   aside.     Bla^'k  v.  Steele,   9   Ky.  L. 
Kep.  610,  6  S.  W.  23. 

[c]  Taxes. — Capital  Bank  v.  Hun- 
toon,  35  Kan.  577,  11  Pac.  369. 

45.  Post  V.  Foote,  18  Utah  235,  54 
Pac.  975.  See  Harrison  v.  Andrews, 
18  Kan.  535;  Aultnian  &  Co.  v.  Hum- 
phrey, 8  Kan.  App.  2,  53  Pac.  789. 

46.  Ala.' — Francis  v.  Sheats,  153  Ala, 
468,  45  So.  241;  Worthington  f.  Miller, 
134  Ala.  420,  32  So.  748;  Howard  V. 
Corey,  126  Ala.  283,  28  So.  682;  De 
Loach  V.  Robbms,  102  Ala.  288,  14  So. 
777;  Waldrop  r.  Freedmau,  90  Ala.  157, 
7  So.  510;  Brown,  Tolcr  &  Phillips  f. 
Hurt  &  Bro.,  31  Ala.  146.  Cal.— Greg- 
ory V.  Bovier,  77  Cal.  121,  19  Pac.  232; 
Boles  V.  Johnston,  23  Cal.  226.  lU. 
Clark  V.  Glos,  180  HI.  556,  54  N.  E, 
631;  Railsback  r.  Lovciov,  116  111.  442, 
6  N.  E.  504;  Oakes  v.  Williams,  107  HI. 
154;  Schuek  v\  Gerlach,  101  HI.  33S; 
Si  dwell  r.  Schumacher,  99  111.  420;  Dur- 
ham v.  Heaton,  28  111.  264;  Swiggart 
r.  Harbor,  5  HI.  364;  Shimp  v.  Hav,  8 
Ml.  App.  66.  Ind. — Wells  t.  Bower, 
126  Inil.  115,  25  N.  E.  603;  Hollcraft  f. 
Douglass,  115  Tnd.  139,  17  N.  E.  275; 
Jones  V.  Carnahan,  63  Ind.  229;  Weaver 
f.  Guvor,  59  Ind.  195.  la. — Kilmer  v. 
Gallaher,  120  Iowa  575,  95  N.  W.  ISO; 
Harpham  r.  Worthington,  100  Iowa  313, 
69  N.  W.  535;  Foley  r.  Kane,  53  Iowa 
64,  4  N.  W.  821.  Kan.— Stetson  r. 
Freeman,  35  Kan.  523,  11  Pac.  431; 
Fracht  r.  Pister,  30  Kan.  568,  1  Pac. 
e.-^S.  Ky.— Eingo  r.  Ward,  2  B.  Mon. 
127.  Me.— Caldwell  r.  Blake,  69  Ale. 
458.  Md.— Elliott  &  Wife's  Lessee  v. 
Knott,  14  ]\ld.  121;  ]\liles  r.  Knott's 
Lessee,  12  Gill  &  J.  443.  Mich.— Hoff- 
man r.  Buschman,  95  Mich.  53S,  55  N. 
W.  458.  Miss.— Doe  ex  dem.  Shelton  r. 
Hamilton,  23  Miss.  496;  Smith  v.  Win- 
ston, 2  How.  601.  Mo.— Norman  r.  East- 
burn,    230    Mo.    168,    130    S.    W.    276; 


Sachse  v.  Clingingsmith,  97  Mo.  406,  H 
S.  W.  69;  Lewis  v.  Coombs,  60  Mo.  44; 
Cabell  r.  Grubbs,  48  Mo.  353;  Norton 
V.  Quimby,  45  Mo.  388.  N.  H.— Butler 
V.  Haviies,  3  N.  H.  21.  N.  J. — Comp. 
St.,  1910,  p.  4679.  N.  C— Bernhardt  v. 
Brown,  122  N.  C.  587,  29  S.  E.  884; 
Oxley  V.  Mizle,  7  N.  C.  250.  Okla. 
Christy  v.  Springs,  11  Okla.  710,  69 
Pac.  864.  Pa.— Levan  v.  Millholland; 
114  Pa.  49,  7  Atl.  194;  Wilkinson's  Ap- 
peal, 65  Pa.  189.  Tenn.— Wells  v.  Grif- 
fin, 2  Head  568.  Tex.— Tavlor  r.  Snow, 
47  Tex.  462;  Tavlor  v.  Doom,  43  Tex. 
Civ.  App.  59,  95  S.  W.  4.  ■  Va.— Fulker- 
son's  Admr.  v.  Tavlor,  102  Va.  314,  46 
S.  E.  309.  Wash.— Diamond  v.  Turner, 
11   AVash.   189,  39   Pac.   379. 

Sec  generally  Ihe  title  "Judgments." 
[a]  Objections  to  methods  of  ap- 
praisement and  other  steps  preliminary 
to  a  judicial  sale  may  not  be  made  in 
a  collateral  proceeding.  Trowbridge  c. 
Cunningham,  63  Kan.  847,  66  Pac.  1015. 

47.  Ala.— Francis  v.  Sheats,  153  Ala. 
468,  45  So.  241.  Ky.— Spears  v.  Wed- 
dington,  146  Ky.  434,  142  S.  W.  679. 
Mass. — Washington  Nat.  Bank  v.  Will- 
iams, 188  Mass.   103,  74  N.  E.  470. 

48.  Ala. — Gunn  r.  Hardv,  130  Ala. 
642,  31  So.  443;  Heydenfcldt  r.  ]\Iitch- 
ell,  6  Ala.  70.  Conn. — Downing  v.  Sul- 
livan, 64  Conn.  1,  29  Atl.  130.  Del. 
Doe  r.  Roe,  1  Har.  464.  Fla.— Donald 
V  McKinnon,  17  Fla.  746;  Hartley  V. 
Ferrcll,  9  Fla.  374.  Ga.— Skinner  v.  Wil- 
lis, 54  Ga.  192.  Ky.— Snowdem  v.  Mc- 
Kinney,  7  B.  Mon.  258;  Martin  r.  Shel- 
don, 2  B.  Mon.  O:^;  IMorton  r.  Sanders, 
2  J.  J.  Marsh.  192.  Mo.— Matney  '•. 
Graham,  59  Mo.  190.  N.  C— Davis  r. 
Evans,  27  N.  C.  525.  Tenn.— O'Don- 
nell  r.  McMurdie,  6  Humph.  134.  Vt. 
Mattocks   r.  Stearns,  9  Vt.  326. 

49.  Colo. — Liss  v.  Wilcoxen,  2  Colo. 
7.      m.— Carter    f.    Eeynohls,    106    HI. 
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special  statutory  remocly,  by  which  the  purchaser  can  obtain  possession 
summarily,  is  provided,-'^''  and  in  others  a  writ  of  possession  may  be 
obtained  by  the  purchaser  to  place  him  in  possession.'^^  Where  the 
property  is  personalty  replevin  is  the  remedy.^-  If  the  purchaser  have 
but  an  equitable  title  his  remedy  is  a  bill  in  equity,'^^  and  equity  may 
appoint  a  receiver  to  take  care  of  the  property  until  the  purchaser  can 
obtain  possession  through  legal  proceedings.^* 

Writ  of  Assistance.  —  In  the  absence  of  statute  a  writ  of  assistance 
will  not  issue  to  put  a  purchaser  of  real  estate  at  an  ordinary  execu- 
tion sale  into  possession.^-^ 

(B.)  Demand  and  Notice  To  Quit.  —  Generally  demand  for  possessiori 
need  not  be  made  on  the  execution  defendant,^**  nor  need  notice  to  quit 
be  served  on  him,^^  or  his  vendee  subsequent  to  the  judgment,^''  before 
commencing  suit  for  possession.  Before  action  of  forcible  entry  and 
detainer  can  be  brought,  however,  demand  for  possession  must  be 
made."'  And  in  some  statutory  proceedings  for  the  recovery  of  pos- 
session of  lands  purchased  at  execution  sales,  notice  of  the  proceeding 
must  be  given  the  defendant  in  execution  :°°  or  to  the  one  in  posses- 
sion where  he  claims  under  a  third  party.^^  Where  a  demand  on  a 
debtor  for  the  possession  of  real  estate  sold  under  execution  is  required, 
it  may  be  made  by  the  purchaser,  or  his  agent.*^^ 


App.  444;  Barrett  v.  Trainor,  50  111. 
App.  420;  Brat'kensieck  r.  Vahle,  48 
111.  App.  312;  Stiirtzman  v.  Sennott, 
41  111.  App.  496.  Mich.— Eoyce  v.  Brad- 
barn,  2  Doug.  .377,  but  not  if  one  in 
possession  claims  adversely  to  judg- 
ment  debtor. 

[a]  In  Illinois  remedies  of  forcible 
entry  and  detainer  and  writ  of  assist- 
ance are  concurrent.  Brackensieck  v, 
Vahle,  48  111.  App.   312. 

50.  Ark. — Ferguson  v.  Blakeney,  6 
Ark.  296.  N.  Y.— Mawson  v.  Wermuth, 
182  N.  Y.  284,  74  N.  E.  829;  Spraker 
V.  Cook,  16  N.  Y.  567.  Pa. — Appeal  of 
Walbridge,  95  Pa.  466;  Oakland  Ey. 
Co.  V.  Keenan,  56  Pa.  198. 

61.  Ark. — See  Ferguson  v.  Blak- 
eney, 6  Ark.  296.  Del.— Wright  v.  Rod- 
ney, 5  Houst.  573.  Vt. — Tenney  v. 
Smith,  63   Vt.  520,  22   Atl.   659. 

52.  Harlan  v.  Harlan,  15  Pa.  507, 
53   Am.  Dec.   612. 

53.  Md.— Hopkins  v.  Stump,  2  Har. 
&  J.  301.  Miss.— Wolfe  v.  Dowell,  13 
Smed.  &  M.  103.  N.  C— See  Crews  v. 
First  Nat.  Bank,  77  N.  C.   110. 

[a]  Writ  of  possession  proper  where 
purchaser  has  acquired  equitable  title. 
Deakin?   r.   Rex,   60   Md.   593. 

54.  McFadden  v.  Nolan,  15  Phila. 
(Pa.)    187. 

55.  Ind. — Emerick  v.  Miller,  62  N. 
E.  284.     Kau, — Luudstrum  v.  Branson, 
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92  Kan.  78,  139  Pac.  1172,  52  L.  R.  A. 
(N.  S.)  697.  Wis.— Stanley  v.  Sullivan, 
71  Wis.  585,  37  N.  W.  801,  5  Am.  St. 
Rep.  245,  since  statute  of  1878  may  is- 
sue. See  also  Schultz  v.  Schultz,  133 
Wis.  125,  113  N.  W.  445,  126  Am.  St. 
Rep.  934. 

As  to  such  writs  generally,  see  the 
title  ''Assistance,  Writs  of." 

56.  Hays  v.  Wilstach,  82  Ind.  13; 
Elston  t.  Piggott,  94  Ind.  14. 

[a]  Demand  is  required  in  Alabama, 
see  Farley  v.  Nagle,  119  Ala.  622,  24 
So.  567;  'De  Vendell  v.  Hamilton,  27 
Ala.  156. 

57.  Smith  V.  Allen,  1  Blackf.  (Ind.) 
22. 

"  58.  Smith  v.  Allen,  1  Blackf.  (Ind.) 
22. 

59.  Dickason  f.  Dawson,  85  111.  53. 
See  generally  8  Standard  Proc.  1093, 
et  seq. 

60.  Phelps  t:.  Jones,  91  Ky.  244,  15 
S.  W.  668;  MoGhee  v.  Sutherland,  84 
Ky.  198,  1  S.  W.  5;  Curran  v.  Culf,  13 
Ky.  L.  Rep.  84,  15  S.  W.  657. 

'61.  Bauer  v.  Angeny,  100  Pa.  429; 
Com.  V.  McClintock,  36  Leg.  Int.  412, 
13  Phila.  (Pa.)  26. 

[a]  Failure  to  give  such  notice  viti- 
ates  proceeding.  Bauer  v.  Angeny,  100 
Pa.  429. 

62.  Farley  v.  Nagle,  119  Ala.  622, 
24  So.  567. 
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(C.)  Defenses. —  Gencrallj'  in  an  action  by  the  purchaser  for  pos- 
session against  the  execution  defendant  in  possession  the  latter  cannot 
set  up  title  in  a  third  person."^  Nor  can  the  execution  defendant,'"' 
or  his  grantor,"^  defend  an  action  for  possession  because  of  irregulari- 
ties in  the  sale.  But  the  judgment  debtor  may  defend  on  the  ground 
that  the  property  or  his  interest  therein  was  not  subject  to  levy  and 
sale  under  execution. ^^  A  sti'angei-  in  y)oss('Ssion,  not  claiining  under 
the  execution  debtor,  cannot  defend  ejectment  by  the  purchaser  by 
seeking  to  impeach  the  judgment  and  execution  under  which  the  latter 
claims." 

(D.)  PARTrEs. —  The  purchaser  or  his  successor  may  take  advantage 
of  the  statutory  proceeding,"**  and  it  may  be  against  those  claiming  un- 
der the  defendant  in  execution, "^  but  not  one  claiming  adversely.'^'' 
Such  proceeding  may  be  had  against  a  tenant  in  common  before  parti- 
tion.'^^ Where  the  interest  of  a  joint  tenant  has  been  sold  the  other 
tenants  cannot  defend  an  action  by  the  purchaser  against  the  execu- 
tion defendant  to  recover  possession. ^- 


63.  Ala.— Avent  v.  Eoad,  2  Port. 
480,  27  Am.  Dec.  663.  Cal.— McDonald 
V.  Badger,  2.3  Cal.  393,  S3  Am.  Dee. 
123.  ni.— Keith  r.  Keith,  104  III.  397; 
Hayes  i:  Bernard,  38  111.  297;  Fergu- 
son V.  INtiles,  8  111.  358,  44  Am.  Dec. 
702.  Ind. — Joyce  r.  First  Nat.  Bank, 
62  Ind.  ISS.  Ky. — Moore  r.  Simpson,  3 
Mete.  349;  Major  v.  Deer,  4  J.  J. 
Marsh.  585.  N.  J. — See  Den  v.  Winans, 
14  N.  J.  L.  1.  N.  C— Lyerly  v.  Wheel- 
er, 33  N.  C.  288,  53  Am.  Dec.  414; 
Wade  V.  Sanders,  70  N.  C.  277.  Pa. 
Dunlap  r.  Cook,  18  Pa.  4.54;  Wetherill 
r.  Curry,  2  Phila.  98.  S.  C— O'Neal  f. 
Duncan,  4  McCord  246;  Stuckev  i". 
Crosswcll,  12  Rich.  L.  273;  Sumner  v. 
Palmer,  10  Pich.  L.  38.  Wis.— Bunker 
v.  Eaud,  19  Wis.  253,  88  Am.  Dec.  684. 

But  see  Porter  v.  Seeley,  13  Conn. 
564;  Den  ex  dcm.  Falkenburgh  v.  Camp, 
3  N.  J.  L.  365,  may  show  he  had  no 
title  at  time  of  sale. 

fa"!  Subsequently  acquired  title  may 
be  sot  up  by  exocution  debtor,  i.  e., 
title  acquired  subsequent  to  the  levy, 
■wliere  the  sale  was  of  all  his  interest 
at  the  time  of  levy.  Emerson  r.  San- 
some,  41   Cal.  552. 

r^l  Unless  after  abandoning  prem- 
ises he  assert  an  outstanding  title. 
Gould  v.  Hondrickson,  96  111.  599.  Contra, 
see  Gritchcll  r.  Kreidler.  12  Mo.  App. 
497,  affirmed,   84  Mo.  472. 

64.  Hubbert  r.  McCollum,  6  Ala. 
221;  Bcr.ven  r.  Bowen,  6  Watts  &  S. 
(Pa.)  504;  Dcaii  v.  Connelly,  6  Pa.  239. 


[a]  If  the  sale  was  void  (1)  exe- 
cution defendant  may  defend  or  tha' 
ground.  Lovelv  r.  Speisshoffer,  8f  Inc. 
454:  Howe  v.  Blanden,  21  Vt.  315.  (2) 
If  execution  under  which  plaintiff  pur- 
chased conferred  no  power  on  the  offi- 
cer to  sell,  the  defendant  is  not  estop- 
ped to  dispute  title.  Peebles  r.  Pate, 
90  N.  C.  348. 

65.  Dodge  v.  Wallev,  22  Cal.  224,  83 
Am.  Dee.  61. 

66.  Ky.— Major  v.  Deer,  4  J.  J. 
Marsh.  5S5.  N.  Y. — Bigclow  r.  Finch, 
11  Barb.  49S;  Dickinson  v.  Smith,  25 
Barb.  102.  Pa. — Snavely  v.  Wagner,  3 
Pa.  275,  45  Am.  Dec.  64*0. 

What  property  subject  to  execution, 
see  supra,  II,  B,  3. 

What  property  exempt,  see  supra,  IT, 
B,  5. 

67.  Phelps   V.  Parks,  4  Vt.  488. 
Collateral    attack    on    execution    sale 

see  supra,   II,  B,  7,  1. 

68.  Brown  r.  Betts,  13  Wend.  (N. 
Y.)    29. 

69.  Ferguson  r.  Blakeney,  6  Ark. 
296;  People  ex  rd.  Higgins  v.  McAdam, 
60  How.   Pr.    (N.  Y.)    444. 

70.  Ferguson  v.  Blakeney,  6  Ark. 
290. 

71.  Brown  r.  Betts,  13  Wend.  (N. 
Y.)    29. 

72.  Davant  r.  Cabbage,  2  Hill  (S. 
C.)    311. 

[al  Eeason. — Davant  v.  Cabbage,  2 
Hill  L.  (S.  C.)   311. 
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(E.)  Fleadings.73  — A  petition  in  a  summary  proceeding  for  pos- 
session need  not  follow  the  form  of  a  complaint  in  ejectment,  it  is  suffi- 
cient to  state  the  complete  proceedings  on  which  plaintiff's  title  is 
based,  together  with  a  description  of  the  property^*  Under  some  stat- 
utes, Avritten  pleadings  are  not  necessaryJ^ 

(F.)  Questions  of  Law  and  Fact.  —  In  some  statutory  proceedings  to 
determine  the  right  to  possession  of  the  property  the  questions  are  of 
law  for  the  court,^*^  though  in  a  suit  for  possession,  the  identity  of  the 
property  sought  to  he  shown  by  parol  is  a  question  for  the  jury,^^  as 
is  the  question  of  collusion  and  fraud  in  making  the  sale.'^^^ 

(II.)  On  Failure  of  Title. —  "Where  there  is  a  complete  failure  of  title 
the  purchaser  is  entitled  to  relief.  In  some  states  the  judgment  will 
be  revived  in  his  favor  so  that  he  is  subrogated  to  the  rights  of  the 
creditor,'^''  or  in  other  jurisdictions  he  may  recover  his  debt  from  the 
judgment  creditor,^**  or  from  the  defendant.®^  If  the  failure  of  title 
be  due  to  irregularities  in  the  proceedings,  in  several  ^states,  the  pur- 
chaser may  recover  the  purchase  price  from  the  officer  in  a  suit  for  that 
purpose  ;^2  in  other  jurisdictions  the  purchase  price  may  be  recovered 
if  it  still  be  in  the  hands  of  the  sheriff.®^ 


73.  See  generally  the  titles  "Eject- 
ment;" "Forcible  Entry  and  Detain- 
er;" "Replevin;"  and  numerous  titles 
dealing  with  particular  phases  of  plead- 
ing. 

74.  Mooar  v.  Covington  City  Nat. 
Bank,  80  Ky.  305;  Sharpe  V.  Roe,  13 
Bush   (Ky.)   461. 

[a]  In  Pennsylvania  the  plaintiff 
files  statement  of  his  claim  and  the 
defendant  a  statement  of  his  defense, 
in  the  proceeding  to  determine  the  right 
to  possession,  and  the  issue  so  raised 
is  tried  without  further  pleading.  Min- 
ier  V.  Saltmarsh,  5  Watts  293.  See 
also  Browufield  v.  Braddee,  9  Watts 
149;   Dean  i:  Connelly,  6  Pa.  239. 

75.  Kennedy  v.  Weber,  23  Ky.  L. 
Rep.  879,  64  S.  W.  514. 

76.  Mooar  v.  Covington  City  Nat. 
Bank,  80  Ky.  305.  See  also  Ireland 
V.  Pugh,  4  Ky.  L.  Rep.  252. 

77.  Morrisey   v.   Love,   26   N.   C.   38. 

78.  Dean  r.  Connelly,  6  Pa.  239; 
Manning  v.  Dove,  10  Rich.  L.  (S.  C.) 
395. 

79.  See  the  statutes  of  the  several 
states  and  the  following:  U.  S. — Mc- 
Williams  v.  Withington,  7  Fed.  326. 
Cal.— Merguire  v.  O'Donnell,  139  Cal. 
6,  72  Pae.  337,  96  Am.  St.  Rep.  91; 
Hitchcock  V.  Caruthers,  100  Cal.  100, 
34  Pac.  627;  Cross  v.  Zane,  47  Cal. 
602.  Ind.— Paxton  v.  Sterne,  127  Ind. 
289,  26  N.  E.  557.     Miss.— Lambeth  v. 
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Elder,    44    Miss.    80.       Tex. — Jones    v. 
Smith,  55  Tex.  383. 

[a]  Where  there  is  a  partial  failure 
of  title  the  purchaser  has  no  remedy, 
the  rule  of  caveat  emptor  applying. 
Weaver  v.  Guyer,  59  Ind.  195. 

80.  111.— Warner  v.  Helm,  6  111.  220. 
Ind.— Hawkins  v.  Miller,  26  Ind.  173. 
Ky. — Moore's  Exrs.  v.  Allen,  4  Bibb  41. 
La. — Lambeth  v.  New  Orleans,  6  La. 
73. 

[a]  In  Louisiana,  he  must  first  ex- 
haust his  remedy  against  judgment 
debtor  before  proceeding  against  cred- 
itor. Haynes  v.  Courtney,  15  La.  Ann. 
630. 

81.  la. — Reed  &  Co.  v.  Crosthwait,  6 
Iowa  219,  71  Am.  Dec.  406.  Ky.— Geo- 
ghegan  v.  Ditto,  2  Mete.  433,  74  Am. 
Dec.  413.  Va. — See  Penn's  Admrs.  v. 
Spencer,  17  Gratt.  (58  Va.)  85,  91  Am. 
Dec.  375. 

82.  Ark. — Hightower  v.  Handlin,  27 
Ark.  20.  Ky.— McGhee  v.  Ellis,  4  Litt. 
244,  14  Am.  Dec.  124,  where  property 
sold  belonged  to  third  person.  La. 
Friedlander  v.  Bell,  17  La.  Ann.  42. 
Mo.— Thurley  v.  O'Connell,  48  Mo.  27, 
where    officer    was    guilty    of  fraud. 

83.  Conn. — Bartholomew  t'.  Warner, 
32  Conn.  98,  85  Am.  Dec.  251,  action 
for  money  had  and  received.  N.  Y. 
Bowne  v.  O'Brien,  5  Daly  474.  Pa. 
.Tacoby's  Estate,  9  Phila.  311.  S.  C. 
Bragg  V.  Thompson,  19  S.  C.  572. 
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(III,.)  Miscellaneous  Proceedings.  —  Tlio  piirolinsor  of  tlio  intorosts  of 
an  individual  in  ])ai'tncrsliii)  property  is  entitled  to  bring  a  suit  for 
accounting  against  the  otlier  members  of  the  firm.^* 

n.  Redemption. — (I.)  General  Statement.  — Generally  statutes  pro- 
vide for  redemption  from  execution  sales.^^  This  right  of  redemption 
is  purely  a  statutory  right  and  does  not  exist  without  the  statute;**" 
therefore  the  mode  prescribed  by  the  statute  must  be  pursued  to  make 
a  valid  redemption.''' 

(II.)  Notice  of  Intention  To  Apply  for.  —  In  some  jurisdictions  notice 
of  intention  to  apply  for  redemption  is  required,^^  but  one  who  has  had 
actual  notice  cannot  complain  of  the  defects  in  the  service  made  on 
him.*^^ 

(III.)  Time  and  Place  for  Redemption.  —  The  time  within  which  re- 
demption may  be  had  and  the  place  where  redemption  should  be  made, 
are  governed  by  the  various  statutes.^*^  In  computing  the  time  of  re- 
demption the  first,  or  day  of  sale,  is  to  be  excluded,''^  and  where  a  cer- 


84.  Cogswell  V.  Wilson,  17  Ore.  31, 
21  Pac.  388. 

85.  Sec  the  statutes  and  the  fol- 
lowing: Commerce  Vault  Co.  v.  Bar- 
rett, 222  111.  169,  78  N.  E.  47,  113 
Am.  St.  Rep.  382,  6  Ann.  Cas.  652; 
Watson  V.  Reissig,  24  111.  281,  76  Am. 
Dee.  746;  Merry  r.  Bostwiek,  13  111. 
398,  54  Am.  Dec.  434;  Ewing  r.  Cook, 
85  Tenn.  332,  3  S.  W.  507,  4  Am.  St. 
Rep.  765. 

86.  Colo.— Paddack  v.  Stalev,  13 
Colo.  App.  363,  58  Pac.  363.  D.  C. 
Shipley  r.  Shamwell,  41  App.  Cas.  267, 
Ann.  Cas.  I915A,  1148.  111.— Commerco 
Vault  Co.  V.  Barrett,  222  111.  169,  78 
N.  E.  47,  113  Am.  St.  Rep.  382,  6  Ann. 
Cas.  652;  Wilson  r.  Schneider,  124  111. 
628,  17  N.  E.  8;  West  v.  Flemming,  18 
111.  248,  68  Am.  Dec.  539.  Ind.— An- 
derson r.  Anderson,  129  Ind.  573,  29 
N.  E.  35,  2S  Am.  St.  Rep.  211;  Hervey 
r.  Krost,  116  Ind.  268,  19  N.  E.  125. 
Neb.— Gosmunt  v.  Gloe,  55  Neb.  709,  76 
N.  W.  424. 

87.  Ala.— Spoor  v.  Phillips,  27  Ala. 
193.  Ark.— Edgewood  Distilling  Co.  v. 
Rugg,  98  Ark.  5S9,  136  S.  W.  977.  Cal. 
Wilcoxon  r.  Miller,  49  Cal.  193;  Haskell 
r.  Manlove,  14  Cal.  54.  111.— Oldfield 
r.  Eulert,  148  111.  614,  36  N.  E.  615; 
Wooters  r.  Joseph,  137  111.  113,  27  N. 
E.  80;  Wilson  v.  Schneider,  124  111. 
628,  17  N.  E.  8;  Cliiles  r.  Davis,  58 
III.  411;  Littler  v.  People  ex  rel.  Har- 
gadine,  43  111.  188.  la.— Howard  V. 
Kelly,  137  Iowa  76,  114  N.  W.  544. 
Minn.— Davis  v.  Sevmour,  16  Minn. 
210;  Horton  v.  Mafl'itt,  14  Minn.  289. 
N,  y.— Gilchrist  v.  Comfort,  34  N.  Y. 


235;  Silliman  v.  Wing,  7  Hill  159; 
People  V.  Sheriff  of  Broome,  19  Wend. 
87;  Waller  v.  Harris,  20  Wend.  555. 
Tenn.— Hill  r.  Walker,  6  Coldw.  424; 
Farnsworth  v.  Howard,  1  Coldw.  215; 
Lowry  v.  McGhee,  8   Yerg.  242. 

[a]  While  the  redemption  law  is 
remedial  in  its  character,  and  should 
not  therefore  he  defeated  on  merely 
technical  grounds  in  cases  fairly 
brought  within  its  provisions,  yet  the 
right  of  redemption  is  purely  statutory 
and  the  courts  are  not  warranted  in 
extending  it  to  a  class  of  cases  which 
the  legislature  has  not  seen  proper  to 
I>rovide  for.  Tliornley  t.  Moore.  106 
111.  496. 

88.  Lord's  Ore.  Laws,  §250;  Scott  v. 
Patterson,  1   Wash.  487,  20  Pac.  593. 

89.  Baggot  V.  Turner,  21  Wash.  339, 
58   Pac.   212. 

90.  See  the  statutes  of  the  several 
states  and  the  following:  111. — Ross  v. 
Mead,  10  111.  171.  la.— Hansen 's  Em- 
pire Fur  Factorv  r.  Teabout,  104  Iowa 
360,  73  N.  W.  875;  Robertson  v.  Mo- 
line  M.  &  S.  Co.,  88  Iowa  463,  55.  N. 
W.  495;  George  r.  Hart,  56  Iowa  706, 
10  N.  W.  265;  Webb  r.  Watson,  18 
Iowa  537;  Harvey  r.  Spalding,  16  Iowa 
397,  85  Am.  Dec.  526.  Neb.— Gosmunt 
r  Gloe,  55  Neb.  709,  76  N.  W.  424. 
N.  Y. — People  ex  rel.  McAllister  f. 
Lynch,  68  N.  Y.  473;  Morss  r.  Purvis, 
68  N.  Y.  225;  Gilchrist  v.  Comfort,  34 
N.  Y.  235. 

91.  Cal.— Perham  v.  Kuper,  61  Cal. 
331.  m.— Roan  v.  Rohrer,  72  111.  582. 
Ind.— Backer  v.  Pyne,  130  Ind.  288,  30 
N.   E.   21,   30   Am.   St.   Rep.   231.     la. 
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tain  nmiiher  of  months  is  given,  calendar  months,  not  lunar  months, 
are  intended.^-  Where  the  last  day  of  the  redemption  year  falls  on 
Sunday,  the  land  may  be  redeemed  on  the  following  ]\Ionday,°^  and 
redemption  may  he  at  the  last  moment  of  the  last  day,  business  hours 
not  being  regarded.^*  The  general  rule  is  that  the  statutory  right  to 
redeemi.  from  a  sheriff's  sale  on  execution  must  be  exercised  within  the 
time  prescribed;  the  courts  have  no  discretion  or  power  to  extend  the 
time  as  an  act  of  mercy .^^  But  it  has  been  held  that  for  good  cause, 
the  time  of  redeeming  land  from  the  levy  of  an  execution  can  be  ex- 
tended by  a  court  of  equity  f"  and  the  redemption  period  may  be  ex- 
tended by  an  agreemlent  between  the  parties,^^  or  fraud  and  miscon- 


Teucher  v.  Hiatt,  23  Iowa  527,  92  Am. 
Dec.  440.  Mass. — Bigelow  v.  Wilson,  1 
Pick.  485.  Mich. — Gorham  v.  Wing,  10 
Mich.  486.  N.  Y.— Snyder  v.  Warren, 
2  Cow.  518.  Tenn. — Jones  v.  Planters 
Bank,  5  Humph.  619,  42  Am,  Dec, 
471. 

92.  Cal,— Gross  v.  Fowler,  21  Cal. 
392.  Conn. — Strong  v.  Birchard,  5 
Conn.  357.  N.  Y,— Snyder  v.  Warren, 
2  Cow.  518,  14  Am.  Dec.  519.  Va. 
Brewer  v.  Harris,  5  Gratt.  (46  Va.) 
285. 

93.  Backer  r.  Pvne,  130  Ind.  288,  30 
N.  E.  21,  30  Am.  St.  Rep.  231;  Porter 
r.  Pierce,  120  N.  Y.  217,  24  N.  E.  281, 
7   L.   R.   A.   847,   affirming   43   Hun   11. 

94.  Teucher  v.  Hiatt,  23  Iowa  527, 
92  Am.  Dee.  440;  Ex  imrte  Bank  of 
Monroe,  7  Hill  (N.  Y.)  177,  42  Am. 
Dec.  61;  People  v.  Perrin,  1  How.  Pr. 
(N.  Y.)    75. 

95.  Tharp  f.  Kerr,  141  Iowa  26,  119 
N.  W.  267;  Ettenheimer  v.  Northgraves, 
75  Iowa  28,  39  N.  W.  120. 

[a]  The  fact  that  a  creditor  has 
been  delayed  in  reducing  his  claim  to 
judgment  until  after  the  exj^iration  of 
the  redemption  period  does  not  entitle 
him  to  equitable  relief,  though  the 
delay  was  due  to  a  succession  of  holi- 
days declared  bv  the  governor.  Sum- 
mers V.  Hammell,  17  Cal.  App.  493,  120 
Pac.  63. 

[b]  Physical  or  mental  debility  is 
not  sufficient  ground  for  extending  the 
statutory  period.  Wallace  v.  Monroe, 
22  Til.   App.  602. 

[e]  Misinformation  by  clerk  as  to 
time  left  for  redemption  is  not  ground 
for  extending  time  where  there  is  no 
fraud.  Casey  v.  Gregory,  13  B.  Mon. 
(Kv.)   505,  .5(3  Am.  Dec.  581. 

96.  U.  S.— Burgess  v.  Graffam,  10 
Fed.  216.     111. — Henderson  v.  Harness, 
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184  111.  520,  56  N.  E.  786.    N.  H.— Car- 
roll V.  McCullough,  63  N.  H.  95. 

[a]  "It  is  well  settled,  however, 
that  courts  of  equity  may,  upon  a 
proper  showing  of  fraud,  mistake  or 
other  circumstances  appealing  to  the 
discretion  of  the  chancellor,  relieve 
judgment  debtors  whose  property  has 
been  sold  on  execution  from  a  fail- 
ure to  redeem  within  the  statutory 
period.  In  such  cases  equity  'in  its 
discretion  will  grant  relief  on  a  proper 
bill,  and  allow  the  judgment  debtor 
to  redeem  after  the  expiration  of  the 
redemption  period.'  "  Bunting  v.  Has- 
kell,  152    Cal.  426,  93   Pac.   110. 

[b]  Mere  Inadequacy  of  price  is  not 
ground  for  interference  by  a  court  of 
equity  with  the  statute  limiting  the 
time  of  redemption  from  an  execution 
sale,  but  relief  may  be  granted  against 
a  sheriff's  deed  in  such  cause  because 
of  mistake  in  preventing  redemption 
within  the  statutory  time.  Tharp  v. 
Kerr,  141  Iowa  26,  119  N.  W.  267. 

[c]  Accounting  Necessary.  —  Where 
the  amount  required  to  redeem  can 
only  be  ascertained  by  an  accounting, 
and  the  debtor  seeks  the  information 
on  the  last  day  of  the  time  for  re- 
demption, such  time  will  be  extended 
until  an  accounting  may  be  had.  Hal- 
sted  V.  Tyng,  18  N.  J.  Eq.  375. 

97.  111. — Palmer  v.  Douglas,  107  HI. 
204;  Lucas  v.  Nichols,  66  111.  41;  Kauf- 
man V.  Smallwood,  36  111.  504,  87  Am. 
Dec.  230;  Honnihan  V.  Friedman,  13  111. 
App.  226.  Ind. — Turpie  v.  Lowe,  158 
Ind.  314,  62  N.  E.  484,  92  Am.  St. 
Rep.  310;  Butt  V.  Butt,  91  Ind.  305. 
la. — Campbell  v.  Jones,  40  Iowa  691. 
Ky.— Griffin  r.  Coffey,  9  B.  Mon.  452, 
50  Am.  Dec.  519.  Me. — Mayo-r.  Ham- 
lin, 73  Me.  182.  N.  J.— Marlatt  v. 
Warwick,  18  N.  J.  Eq.  108;  Combs  v. 
Little,  4  N.  J.  Eq.  310,  40  Am.  Dec. 
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duct  on  the  part  of  the  sheriff  may  operate  to  extend  the  period. ^^  If 
after  appeal  the  redemption  time  has  expired,  and  the  case  has  been 
remanded  and  the  sale  confirmed,  the  trial  eonrt  may,  in  some  juris- 
dictions, allow  an  additional  time  for  redemption."^  In  some  states, 
under  certain  circumstances  the  court  has  power  to  shorten  the  term.^ 

(IV.)  By  Whom  Made. —  (A.)  Execution  Debtor. —  The  debtor  may  re- 
deem ;^  though  he  may  have  conveyed  the  property,^  or  may  not  have 
had  title  to  the  property."* 

(B.)  SuccEssoE  OF  Execution  Debtor.  —  The  debtor's  grantee  or  ven- 
dee is  entitled  to  the  right  of  redemption  possessed  by  the  debtor,' 
though  the  conveyance  by  the  debtor  may  be  voidal)le  as  against  credi- 
tors.^   So,  too,  the  heirs  or  devisees  of  a  deceased  debtor  may  redeem.' 

(C.)  Execution  Creditor. —  Generally  the  execution  creditor  cannot 
redeem.^ 


207.  N.  Y.— Miller  r.  Lewis,  4  N.  T. 
554.  N.  C— Turner  r.  King,  37  N.  C. 
132.  Tenn. — Lock  r.  Edmundson,  1 
Baxt.  282. 

[a]  Party  may  be  estopped  to  ob- 
ject to  an  extension.  Hammcrsham  v. 
Fairall,  44  Iowa  462;  Holcomb  v.  Hays, 
23  Ky.  L.  Rep.  352,  G2  S.  W.  1028. 

98.  Briscoe  r.  York,  53  111.  484. 

99.  Quinton  v.  Adams,  87  Kan.  112, 
123  Pac.  740. 

1.  Eosenfiold  v.  Cunningham,  85 
Kan.  835,  IIS  Pae.  878. 

2.  Cal. — Southern  California  Lumb- 
Co.  V.  McDowell,  105  Cal.  99,  38  Pac. 
627;  Yoakum  r.  Bower,  51  Cal.  539. 
Colo. — Floyd  V.  Sellers,  7  Colo.  App. 
491,  44  Pac.  371.  Ga.— Crawford  v. 
Pritchard,  81  Ga.  14,  6  S.  E.  689.  HI. 
Merry  r.  Bostwick,  13  111.  398,  54  Am. 
Dec.  434.  la. — Case  r.  Frv,  91  Iowa 
132,  59  N.  W.  333;  Coriell'  v.  Ham,  4 
G.  Gr.  455,  61  Am.  Dec.  134.  Mass. 
See  Da  Silva  r.  Turner,  166  Mass.  407, 
44  N.  E.  532.  Neb.— Pomeroy  v. 
Bridge,  1  Neb.  462.  N.  Y.— Livingston 
l".  Arnoux,  56  N.  Y.  507,  affirnnng  15 
Abb.  Pr.  (N.  S.)  158.  N.  C— Wilcox's 
Heirs  r.  Morris,  5  N.  C.  116,  3  Am. 
Dec.  678.  Tenn.— Ewing  r.  Cook,  85 
Tenn.  332,  3  S.  W.  507,  4  Am.  St.  Rep. 
765. 

ffi]  In  Kentucky  where  the  property 
sells  for  less  than  two-thirds  of  its 
value  the  debtor  may  redeem.  Law- 
rence r.  Edelen,  6  Bush  55;  Bondurant 
V.  Owens,  4  Bush  662;  Pollard's  Heirs 
V.  Lucas,  7  Dana  454;  Blight's  Heirs 
r.  Tobin,  7  Mon.  612,  18  Am.  Dec.  219; 
Hopkins  v.  Tarlton,  4  Bibb  500. 

[b]  Through  an  Agent. — Livingston 
I'.  Amoux,  56  N.  Y.  507. 

IB 


[e]  Redemption  Under  Two  Salea 
at  Same  Time. — Defendant's  property 
was  sold  under  execution,  and  about 
eleven  months  later  it  was  sold  under 
another  execution  issueil  upon  a  differ- 
ent judgment.  Held  that  he  was  en- 
titled to  redeem  from  both  sales  by 
paying  to  the  clerk,  within  a  year 
from  the  date  of  the  first  one,  the 
two  amounts  for  which  the  propei^y 
has  been  sold,  with  interest  on  each 
from  the  day  of  sale.  Harrison  v. 
Wilmering,  72  Iowa  727|,  32  N.  W. 
279. 

3.  Southern  California  Lumb.  Co.  v. 
McDowell,  105  Cal.  99,  3S  Pac.  627; 
Yoakum  r.  Bower,  51  Cal.  539;  Liv- 
ingston V.  Arnoux,  56  N.  Y.  507,  af- 
■finning  15  Abb.  Pr.   (N.  S.)    158. 

4.  Southern  California  Lumb.  Co.  ■». 
McDowell,  105  Cal.  99,  38  Pac.  627; 
Flovd  V.  Sellers,  7  Colo.  App.  491,  44 
Pac.   371. 

5.  Cal. — Southern  California  Lumb. 
Co.  r.  McDowell,  105  Cal.  99,  38  Pac. 
627.  la. — Thaver  c.  Coldren,  57  Iowa 
110,  10  N.  W.*300;  Harvev  r.  Spauld- 
ing,  16  Iowa  397,  85  Am.  Dec.  526. 
Mass.— Sewall  r.  Sewall,  139  Mass.  157, 
29  N.  E.  648;  Tucker  i\  Buffum,  16 
Pick.  46.  Miss. — Watson  r.  Hannum, 
10  Smed.  &  M.  521.  N.  H.— Russell 
r.  Fabyan,  34  N.  H.  218.  N.  Y.— Liv- 
ingston r.  Arnoux,  56  N.  Y.  507,  af- 
frminfi  15  Abb.  Pr.  (N.  S.)  158.  Tenn. 
Hepburn  v.  Kerr,  9  Humph.  726,  51  Am, 
Dec.  685. 

6.  Sewall  r.  Sewall,  139  Mass.  157, 
29  N.  E.  648;  Russell  r.  Fabyan,  34 
N.  H.  218. 

7.  Smith  r.  Knoebel,  82  HI.  392. 

8.  Ind. — Horn    r.    Indianapolis    Nat. 
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Other  Judgment  Creditors. —  Generally  a  judgment  creditor  of  the 
debtor  may  redeem  the  property  sold  from  the  purchaser  within  the 
statutory  period.^  An  assignee  of  a  judgment  is  a  judgment  creditor 
in  contemplation  of  law  and  entitled  to  redeem.^"  A  judgment  credi- 
tor, by  reason  of  a  confessed  judgment,  on  a  bona  fide  debt  may  re- 
deem from  the  sale/^  The  judgment,  according  to  somie  authorities, 
must  be  a  lien  on  the  property  sold  to  entitle  the  creditor  to  redeem,^^ 


Bank,  125  Ind.  381,  25  N.  E.  558; 
Hervey  v.  Krost,  116  Ind.  268,  19  N 
E.  125.  la. — Harden  v.  Smith,  58  Iowa 
285,  12  N.  W.  "289;  Clayton  v.  Ellis, 
50  Iowa  590.  N.  Y. — Ex  parte  Pad- 
dock, 4  Hill  544;  People  v.  Easton,  2 
Wend.  297. 

Contra,  Posey  v.  Pressley,  60  Ala. 
243;  Freeman  v.  Jordan,  17  Ala.  500. 

[a]  "In  no  case  does  the  statute 
contemplate  or  provide  for  a  redemp- 
tion by  the  .  judgment  creditor  upon 
•whose  judgment  the  sale  was  made.  On 
the  contrary,  it  excludes  the  idea  that 
at  every  point  that  one  causing  the 
sale  to  be  made  may  redeem.  We  see 
no  reason  why  such  right  should  be 
given  by  construction,  even  if  the 
court  held  the  power  or  authority  to 
give  it."  Hervey  v.  Krost,  116  Ind. 
268,   19   X.   E.   125. 

9.  Ala.— Pollard  v.  Taylor,  13  Ala. 
604.  111.— Schuck  v.  Gerlach,  101  111. 
338;  McLagan  v.  Brown,  11  111.  519. 
Ind.— Jarrell  v.  Brubaker,  150  Ind.  260, 
49  N.  E.  1050;  Hervey  v.  Krost,  116 
Ind.  268,  19  N.  E.  125.  la.— Citizens ' 
Sav.  Bank  v.  Percival,  62  Towa  183, 
16  N.  W.  76.  Tenn. — McClean  v.  Har- 
ris, 14  Lea  510. 

[a]  Only  judgment  creditors  are  in- 
cluded in  the  terms  of  a  statute  per- 
mitting "creditors"  to  redeem.  Thom- 
ason  V.  Scales,  12  Ala.  309;  Woods  v. 
McGavock,    10    Yerg.    (Tenn.)    133. 

[b]  Discharge  in  Bankruptcy. — The 
right  of  judgment  creditors  to  redeem 
is  not  affected  by  the  discharge  in 
bankruptcy  of  judgment  debtor.  Pease 
V.  Ritchie,  132  'ill.  638,  24  N.  E.  433, 
8  L.  R.  A.  566. 

[c]  A  judgment  creditor  purchasing 
the  land  witliin  the  twelve  months, 
takes  his  grantor's  right  of  redemp- 
tion, but  loses  his  right  to  redeem 
as  a  creditor.  Martin  v.  Judd,  60  111. 
78.  ■ 

[d]  Only  creditors  in  courts  of  rec- 
ord can  exercise  the  right  to  redeem 
as  judgment  creditors,  Thornley  V. 
Moore,   106   111.   496. 
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[e]  A  judgment  creditor  need  not 
bring  an  action  to  cancel  a  mortgage, 

though  fraudulent  as  to  creditors,  be- 
fore redeeming  from  an  execution  sale. 
Kingman  Plow  Co.  v.  Knowlton,  143 
Iowa  25,  119  N.  W.  754. 

[f]  Creditor  who  obtains  judgment 
after  death  of  debtor  by  allowance  of 
claim  in  jirobate  court,  may  redeem. 
Wilson  V.  Schneider,  124  111.  628,  17 
N.  E.  8. 

[g]  Death  of  debtor  after  judgment 
is  obtained  but  before  redemption, 
does  not  necessitate  revival  of  judg- 
ment against  heirs  before  holder  of 
such  judgment  may  redeem,  Bledsoe 
V.    McCorry,    9    Baxt.    (Tenn.)    320. 

Effect  of  death  of  party  on  right 
to  enter  judgment,  see  14  Standard 
Prog.  782,  1025. 

[h]  Statutes  (1)  Apply  to  Persons 
Becoming  Creditors  After  Sale. — Falbe 
V.  Caves,  151  Wis.  54,  138  N.  W.  87. 
See  Summers  v.  Hammell,  17  Cal.  App. 
493,  120  Pac.  63.  (2)  Contra.— A  cred- 
itor whose  claim  was  not  put  in  judg- 
ment until  after  the  sale,  at  which 
time  defendant's  rights  to  the  property 
were  divested,  and  when  no  interest 
was  left  upon  which  the  judgment  could 
attach  as  a  lien,  would  not  be  entitled 
to  redeem.  Brown  v.  Markley,  58 
Iowa   689,  12   N.   W.   721. 

10.  Sweezey  v.  Chandler,  11  111.  445; 
Van  Rensselaer  v.  Sheriff,  1  Cow.  (N. 
Y.)  443;  Ex  parte  Ravmond,  1  Denio 
(N.  Y.)  272.  Contra,  Chambers  v.  Pol- 
lak,  143  Ala.  438,  39  So.  316.  But  see 
Sloss  V.  Steiner  Bros.,  146  Ala.  692, 
40  So.  511,  indicating  that  an  action 
by  assignor  to  redeem  to  which  the 
iissignee  is  a  party,  is  for  the  sole 
benefit   of   the   latter. 

11.  Martin  v.  Judd,  60  111.  78; 
Karnes  r.  Lloyd,  52  111.  113;  Phillips 
r.  Demoss,  14  111.  410;  Snyder  v.  War- 
ren, 2  Cow.  (N.  Y.)  518,  'l4  Am.  Dec. 
519. 

12.  Brown  v.  Markley,  58  Iowa  689, 
12  N.  W.  721;  Kurd  v.  Magee,  3  Cow. 
(N.    Y.)    135;    Marsh   v.   Weudover,   3 
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though  the  vi^ht  of  a  judgment  ereditor  to  redeem  lands  is  not  af- 
fected by  reason  of  f^uch  judgment  being  a  lien  also  on  oilier  lands  of 
the  judgment  debtor,'"*  or,  it  bas  been  held,  because  he  holds  security 
for  the  del)t.''*  A  judgment  creditor  may  redeem,  though  in  fact  he  is 
redeeming  from  himself/^  A  judgment  debtor  \\ill  not  be  heard  to 
object  to  a  redemption  as  made  by  a  judgment  ereditor.  Whether  the 
latter  or  the  purcluiser  takes  title,  is  a  question  between  them  alone/" 

Successive  Redemptions.  —  If  property  be  redeemed  by  one  judgment 
creditor,  another  judgment  creditor  may  redeem  from  the  redeeming 
creditor." 

(D.)  Mortgagee.  —  In  many  jurisdictions  a  mortgagee  whose  mort- 
gage has  been  duly  recorded  may  redeem, ^^  but  the  mortgagee  under  an 


Cow.  (N.  Y.)  69;  People  v.  Easton,  2 
Wend.  (N.  Y.)  297;  Ex  parte  Wood,  4 
Hill    (N.    Y.)    542. 

[a]  Contra. — May  redeem  though 
judgment  has  ceased  to  be  a  lien  on 
the  property.  Pease  v.  Ritchie,  132  111. 
638,  24  N.  E.  433,  8  L.  E.  A.  566. 

13.  Pease  v.  Ritchie,  132  Til.  638,  24 
N.  E.  433,  8  L.  R.  A.  566;  Warford  v. 
Sullivan,  147  Ind.   14,  46  N.  E.  27, 

14.  Muir  v.  Leitch,  7  Barb.  (N,  Y.) 
341. 

15.  Citizens'  Sav.  Bank  v.  Percival, 
61   Iowa  183,  16  N.  W.  76. 

[a]  Redeeming  From  Himself . — Where 
a  junior  judgment  creditor  purchases 
projierty  on  which  his  judgment  is  a 
lien,  at  an  execution  sale  for  the  sat- 
ii^faction  of  a  senior  judgment,  he  may, 
like  any  other  judgment  ereditor,  re- 
deem the  property  from  such  sale, 
though  he  thereby  redeems  from  him- 
self. Citizens'  Sav.  Bank  v.  Percival, 
61   Iowa  183,  16  N.  W.  76. 

[b]  The  purchaser  at  an  execution 
sale  cannot  tack  thereto  subsequent 
liens  held  by  him,  so  as  to  compel  the 
holder  of  a  lion  subsequent  to  his  to 
pay  them  in  redeeming  from  the  exe- 
cution sale,  unless  such  purchaser  puts 
himself  in  the  line  of  redemptioners, 
by  filing  notice  of  intention  to  redeem 
from  his  own  sale  under  his  subse- 
quent liens,  and  files  at  the  proper 
time  afl[idavits  of  the  amount  due  on 
his_  subsequent  liens.  But  in  such  case 
it  is  not  necessary  for  such  purchaser 
to  pay  himself  the  amount  necessary 
to  redeem  from  himself,  or  issue  to 
himself  any  certificate  of  redemption, 
and  he  need  not  redeem  from  himself, 
through  the  sheriff.  Ritchie  r.  Ege, 
58  Minn.  291,  59  N.  W.  1020;  Parke 
V.  Hush,  29  Minn.  434,  13  N.  W.  668. 


16.  West   V.  Krebaum,  88  111.   263. 

[a]  The  fact  that  a  judgment  cred- 
itor has  redeemed  land  before  the 
year  allowed  to  the  debtor  to  redeem 
has  expired,  caunot  be  insisted  upon 
as  an  irregularity  by  the  debtor,  nor 
by  his  grantee  claiming  under  a  prior 
unrecorded  deed,  when  neither  has 
sought  to  re<leem  within  one  year. 
If  such  premature  redemption  be  an 
irregularity,  either  the  purchaser  under 
the  prior  sale,  or  any  other  person 
seeking  to  redeem,  may  question  it, 
but  persons  not  injured  thereby  cannot 
complain.  Massev  v.  Westcott,  40  III. 
160.  See  also  Blair  v.  Chamblin,  39  111. 
521. 

17.  See  the  stfltutes  and  the  fol- 
lowing: la. — Phelps  V.  Finn,  45  Iowa 
447.  N.  Y. — Ex  parte  Peru  Iron  Co.,  7 
Cow.  540;  E.r  parte  Ives,  1  Hill  639; 
People  V.  Fleming,  4  Deuio  137;  Morss 
r.  Purvis,  5  Thomp.  &  C.  140,  affirmed, 
68  N.  Y.  225.  Wis.— Sexton  v.  Rhames, 
13  Wis.  90. 

[a]  Age  of  judgments  gives  no 
priority  in  the  right  of  redemption. 
A  third  judgment  creditor  may  inter- 
cept a  second  in  redeeming  land  from 
the  execution  sale  of  the  first,  and  then 
the  second  can  redeem  onlv  from  the 
third.     Hare  v.  Hall,  41  Ark.  372. 

18.  Conn.— Lord  v.  Sill,  23  Conn. 
319,  even  though  mortgage  was  fraud- 
ulent as  to  creditors.  Ind. — Hervey  V. 
Krost,  116  Ind.  268,  19  X.  E.  125.  "  la. 
Crossen  r.  White,  19  Iowa  109,  87  Am. 
Dec.  420.  But  see  Lysinger  r.  Haver, 
87  Iowa  335,  54  N.  W.  145.  Mass. 
Bigelow  r.  Willson,  1  Pick.  485.  N.  Y. 
People  V.  Beebe,  1  Barb.  379,  but 
mortgage  must  be  a  lien  on  whole  of 
premises  sold.  See  also  Van  Rensse- 
laer V.  Sheriff,  1  Cow.  501   (that  under 
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unrecorded  mortgage,  void  as  against  a  judgment  creditor  without 
notice,  cannot  redeemi  from  a  sale  where  the  judgment  creditor  was 
purchaser.^' 

(V.)  Redemption  in  Parcels  or  in  Toto. —  Persons  entitled  to  redeem 
may  redeem  the  whole  or  any  part  of  the  premises  in  like  distinct  par- 
cels or  quantities  in  which  the  same  are  sold;^"  thus  where  several  par- 
cels have  been  sold  en  masse  they  must  be  redeemed  en  masse  and  not 
in  separate  parcels,^^  even  though  the  value  of  one  is  separately  stated 
in  the  certificate  of  the  appraisers.^-  When  the  interests  of  several 
tenants  in  common  have  been  sold  on  execution,  the  undivided  portion 
of  any  or  either  of  them  may  be  redeemed  separately.^^ 

(VI.)  Production  of  Papers. —  Generally  a  redemptioner  must  produce 
to  the  officer  or  person  from  whom  he  seeks  to  redeem  a  copy  of  the 
docket  to  the  judgment  under  which  he  claims  the  right  to  redeem,  cer- 
tified by  the  clerk  of  the  court,  of  the  county  where  the  judgment  is 
docketed,-*  though  the  circumstances  may  be  such  as  to  dispense  with 
this  requirement,^^  or,  where  one  redeems  upon  a  mortgage  or  other 


Act  April  12,  1820,  mortgagee  cannot 
redeem) ;  and  Hodge  r.  Gallup,  3  Denio 
(N.  Y.)  527,  that  assignee  of  a  mort- 
gage by  one  who  purchased  from  exe- 
cution defendant  cannot  redeem. 

19.  Condit  v.  Wilson,  36  N.  J.  Eq. 
370. 

20.  See  the  statutes  and  the  fol- 
lowing: Oldfield  V.  Eulert,  148  111.  614, 
36  N.  E.  615;  Dickenson  v.  Gilliland,  1 
Cow.    (N.   Y.)    481. 

[a]  Any  one  of  a  number  of  lots, 
sold  at  one  time  and  separately,  to  the 
same  purchaser,  may  be  redeemed. 
Robertson  v.  Dennis,  20  111.  313. 

21.  111.— Oldfield  V.  Eulert,  148  HI. 
614,  36  N.  E.  615.  Me.— Foss  v.  Stick- 
ney,  5  Me.  390.  N.  J. — Combs  v.  Lit- 
tle, 4  N.  J.  Eq.  310. 

[a]  Redemption  Cannot  Be  Effected 
by  Piecemeal. — (1)  It  must  be  of  the 
entire  tract  sold  regardless  of  the 
number  of  the  sub-purchasers  of  the 
parts  thereof  (Francis  v.  White,  160 
Ala.  523,  49  So.  334),  (2)  unless  pur- 
chaser consent.  Francis  V.  White,  166 
Ala.  409,  52  So.  349. 

[b]  Waiver. — Tf  after  the  execution 
sale  the  defendant  in  execution  joins 
with  the  purchaser  at  the  sale  in  the 
conveyance  of  a  part  of  the  property 
to  a  third  person,  such  conveyance  will 
be  deemed  a  waiver  of  the  right  to 
redeem  the  part  conveyed  and  also  as 
a  waiver  on  tire  part  of  the  purchaser 
to   deal  with   the  redemptioner  in  toto 
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only.     Francis  v.  White,  166  Ala.  409, 
52  So.  349. 

22.  Oldfield  v.  Eulert,  148  111.  614, 
36  N.  E.  615. 

23.  See  the  statutes  and  Schuck  v. 
Gerlaeh,  101  111.  338. 

[a]  Where  the  parties  hold  as  ten- 
ants by  entireties  the  land  must  be  re- 
deemed as  a  whole  or  not  at  all. 
Sharpe  v.  Baker,  51  Ind.  App.  547,  96 
N.  E.  627,  99  N.  E.  44. 

24.  See  the  statutes  and  the  fol- 
lowing: Haskell  v.  Manlove,  14  Cal. 
54;  Waller  v.  Harris,  20  Wend.  (N.  Y.) 
555;  Woolsey  v.  Saunders,  3  Barb.  (N. 
Y.)  301. 

[a]  To  the  Person  to  Whom  the  Re- 
demption Money  Is  Paid. — People  v. 
Ransom,  2  N.  Y.  490. 

[b]  Omission  of  signature  of  clerk 
to  certified  copy  of  docket  renders  it 
insufficient.  Brackett  v.  Miller,  24  Hun 
(N.  Y.)   560. 

25.  See    cases   following. 

[a]  Where  the  money  is  paid  to  the 
clerk,  and  the  original  records,  files 
and  papers  are  called  to  his  attention 
and  he  has  knowledge  thereof.  Hunter 
V.  Mauseau,  91  Minn.  124,  97  N.  W. 
651. 

[b]  Where  sheriff's  certificate  of 
sale  is  produced  properly  executed,  not 
necessary  to  produce  copies  of  judg- 
ment docket  thereof  and  execution, 
where  the  same  arc  recited  in  such  cer- 
tificate. Ritchie  v.  Ege,  58  Minn.  291, 
59  N,  W.  1020. 


JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF     220 


lien,  fi  note  of  the  record  thereof,  eertifiecl  by  the  clerk  or  recorder,-" 
together  with  an  affidavit  by  himsell"  or  his  agent,  showing  the  amount 
then  actually  due  on  the  lien,-^  and  in  the  case  of  an  assignee,  a  copy 
of  the  assignment  necessary  to  establish  his  claim,  verified  by  the  afli- 
davit  of  himself,  or  of  a  subscribing  Avitness  thereto.-"*  The  i)roduc- 
tion  of  these  papers  may  be  waived, -°  and  a  mere  tender  of  the  papers 
is  all  that  is  required.^"  Where  the  purchase  is  made  by  parties  for 
their  joint  benefit,  a  presentation  of  the  requisite  papers  and  tender 
of  the  requisite  money  to  one.  is  sufficient,  being  equivalent  to  a  tender 
to  both.31 

(VII.)  Tender  and  Payment.  —  (A.)  Sttfftctency  of.  —  Payment  to  the 
proper  party  of  a  sum  less  than  the  amount  paid  by  the  holder  of  the 
sheriff's  certificate,  with  interest  and  costs,  will  not  be  effectual  as  a 
redemption."  The  debtor  on  redeeming  must  pay  the  purchase  price 
plus  a  statutory  percentage,^^  but  need  not  pay  other  liens  held  by  the 
party  from  whom  redemption  is  made,^*  nor  a  prior  judgment  held  by 
a  partnership  of  which  the  purchaser  is  a  member.^^  It  has  been  held 
that  the  purchaser  is  entitled,  on  redemption  of  lands  pursuant  to  an 
agreement  made  at  the  time  of  the  sale,  to  a  fair  allowance  for  his 
time,  trouble,  and  expenses,  in  addition  to  the  price  agreed  on,^'''  and 


26.  Seo  tlio  statutes, 

fa]  No  such  note  or  affidavit  is  re- 
quired where  the  person  seekinji;  to  re- 
deem holds  the  le^al  title  under  a  deed 
which  it  is  alleged  was  intended  as  a 
mortgage  but  under  which  no  money 
has  been  paid.  Schumacher  v.  Lang- 
ford,  20  Cal.  App.  61,  127  Pac.  1057. 

27.  See  the  statutes  and  the  fol- 
lowing: Howard  v.  Kelly,  137  Iowa  76, 
114  N.  W.  544,  126  Am.  St.  Rep.  274; 
Hall  r.  Thomas,  27  Barb.  (N.  Y.)  55; 
Ex  parte   Newell,  4   Hill    (N.   Y.;    608. 

fa]  If  affidavit  be  made  by  an 
agent,  it  should  show  that  he  has  the 
means  of  knowledge,  and  state  the 
amount  positively,  not  according  to  his 
belief  merely.  Ex  parte  Bank  of  Mon- 
roe, 7  Hill  "(N.  Y.)  177,  42  Am.  Dec. 
61. 

28.  See  tho  statutes  and  the  fol- 
lowing: Williams  v.  Lash,  8  Minn.  496; 
Ex  parte  Newell,  4  Hill  (N.  Y.)  608. 

fa]  A  clerical  mistake  in  the  name 
of  a  party  will  not  invalidate  tlie  as- 
signment so  as  to  afifect  the  right  of 
redemption.  Avlesworth  v.  Brown,  10 
Barb.    (N.   Y.)    167. 

29.  Cal.— Bagley  r.  Ward,  37  Cal. 
12],  99  Am.  Dec.  256.  N.  Y.— Wood 
r.  Morehouse,  45  N.  Y.  368;  Phillips 
V.  Shiffer,  14  Abb.  Pr.  (N.  S.)  101; 
Bauk  of  Vergennes  i;.  Warren,  7  Hill 


91,     Wis.— Sexton  v.  Rhames,   13   Wis. 
99. 

30.  Preseott    v.   Everts,   4  Wis.   314. 

31.  Preseott   v.   Everts,  4  Wis,   314. 

32.  Colo.— Brown  r.  Bell,  46  Colo. 
163,  103  Pac.  380.  la.— Boggs  r.  Doug- 
lass, 89  Iowa  150,  56  N.  W.  412.  N.  Y. 
Barker  v.  Gates,  1  How.  Pr.  77;  Silli- 
man  v.  Wing,  7  Hill  159;  Ex  parte 
Ives,   1    Hill   639. 

fa]  A  mistake  of  thirty  cents  dis- 
regarded. Hall  r.  Fisher,  9  Barb.  (N. 
Y.)   17. 

33.  See  the  statutes  of  the  several 
states  and  the  following:  Oal. — McMil- 
lan V.  Vischer,  14  Cal.  232.  111.— Sco- 
field  f.  Bessenden,  15  111.  78.  N.  H. 
Rogers  v.  McDearmid,  7  N.  H.  506. 
N.  if. — Van  Rensselaer  r.  Sheriff,  1  Cow. 
443. 

34.  Warren  r.  Fish,   7  Minn.  432. 

fa]  Except  where  the  statute  per- 
mits the  purchaser  to  increase  his  bid 
by  the  amount  of  his  other  claim  or 
any  ])art  thereof  and  compels  tlie  debt- 
or to  pay  this  increase  or  leave  the 
property  in  the  hands  of  the  purchaser. 
Coolev'r.  Weeks,  10  Yerg.  (Tenn.; 
141. 

35.  Campbell  r.  Oaks,  68  Cal.  222,  9 
Pac.  77, 

36.  Combs  r.  Little,  4  N.  J.  Eq.  310, 
40  Am.  Dec,  207. 

VoL  XVI 


230  JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF 

other  la-n'fiil  charges  have  heon  required  to  be  paid  in  addition  to  the 

debt.^' 

Where  a  judgment  creditor  is  the  redemptioner,  he  must  pay  the  amount 
of  the  liens  of  the  owner  of  the  certificate  which  are  paramount  to  the 
lien  under  which  he  is  seeking  to  redeem,^*  but  need  not  pay  off  any 
liens  inferior  to  his,^^  unless  the  property  was  sold  at  one  time  to  sat- 
isfy several  judgments,  in  which  ease  the  whole  sum  paid  by  the  pur- 
chaser even  though  it  was  used  to  satisfy  liens  inferior  to  the  redemp- 
tioner's  must  be  paid  the  purchaser.*"  To  constitute  a  good  tender  the 
money  must  not  be  withdrawn.*^  Where  the  purchaser  denies  the  right 
of  redemption  no  tender  need  be  made.*- 

(B.)  To  AVhom  Eedemption  Money  To  Be  Paid. —  The  statutes  have 
variously  provided  that  the  party  redeeming  should  pay  the  redemp- 
tion money  to  the  clerk,*^  to  the  purchaser,  his  representative,**  or  the 
sheriff.*^    A  payment  to  a  person  unauthorized  to  receive  it  cannot  be 


37.  Eiohardson  v.  Dunn,  79  Ala.  167. 

[a]  The  "lawful  charges"  which 
judgment  debtor,  seeking  to  redeem,  is 
required  to  pay  or  tender  includes  only 
claims  and  demands  which  are  in  the 
nature  of  a  lien  or  incumbrance  on 
the  land;  and  neither  insurance  on  the 
buildings  paid  by  the  purchaser,  nor  a 
judgment  rendered  by  a  justice  of 
the  peace,  unless  an  execution  thereon 
has  been  levied  on  the  land,  is  em- 
braced in  such  lawful  charges.  Eich- 
ardson  v.  Dunn,  79  Ala.  167. 

[b]  When  permanent  valuable  im- 
provements have  been  erected  on  the 
land,  by  the  purchaser  at  the  execu- 
tion sale,  or  other  person  holding  pos- 
session under  him,  the  creditor  pro- 
posing to  redeem  must  pay,  or  offer 
to  pay,  their  value  as  a  part  of  the 
"lawful  charges,"  but  if  he  makes  a 
general  offer  to  redeem,  and  his  right 
to  redeem  is  denied,  he  is  excused  from 
making  any  particular  inquiry  as  to  a 
claim  for  improvements.  Posey  v. 
Pressley,  60  Ala.  243. 

38.  Cal. — A^an  Dyke  v.  Herman,  3 
Cal.  295.  la.— Wilson  v.  Conklin,  22 
Iowa  452.  Mass. — Loring  v.  Cooke,  3 
Pick.  48.  Mich. — People  v.  Fralick,  12 
Mich.  234.  Minn. — See  Eitchie  V.  Ege, 
58  Minn.  291,  59  N.  W.  1020. 

39.  Jackson  ex  dem.  Knapp  v.  Budd, 
7  Cow.    (N.  Y.)    658. 

40.  Silliman  v.  Wing,  7  Hill  (N.  Y.) 
159;  Barker  v.  Gates,  1  How.  Pr.  (N. 
Y.)    77. 

41.  Wilkins  r.  Wilson,  51  Cal.  212. 
fa]     Notice  to   Sheriff  To   Withhold 

Part    of   Deposit. — But     the     effect     of 
payment  to  the   sheriff  of  the  amount 
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of  the  purchaser's  bid,  with  interest, 
is  not  impaired  by  giving  immediate 
notice  to  the  sheriff  not  to  pay  over 
a  portion  of  the  money.  Spraker  V. 
Cook,   16   N.   Y.  567. 

42.  Eogers  v.  Tindall,  99  Tenn.  356, 
42  S.  W.  86. 

43.  See  the  statutes  and  the  fol- 
lowing: Howard  v.  Kelly,  137  Iowa  76, 
114  N.  W.  544;  Webb  v.  Watson,  18 
Iowa  537. 

[a]  Payment  to  the  county  clerk 
who  has  no  special  authority  to  re- 
ceive payinent  is  insufficient  although 
such  clerk  and  the  sheriff  occupy  the 
same  office  and  the  clerk  is  requested 
to  deliver  the  money  and  papers  to 
the  sheriff.  People  v.  Eathbun,  15  N. 
Y.  528,  affirming  Griffin  v.  Chase,  23 
Barb.    (X.   Y.)    278. 

44.  Hunter  v.  Mauseau,  91  Minn. 
124,  97  N.  W.  651;  Ex  parte  Board,  4 
Cow.    (N.  Y.)   420. 

[a]  A  subsequent  redeeming  cred- 
itor must  make  payment  to  the  officer 
or  the  last  redeeming  creditor.  A  ten- 
der to  the  original  purchaser  is  in- 
sufficient. People  V.  Baker,  20  Wend. 
(N.  Y.)   602. 

45.  Eobertson  v.  Dennis,  20  111.  313; 
People  ex  rel.  McAllister  v.  Lynch,  68 
N.  Y.  473;  Livingston  v.  Arnoux,  56 
N.  Y.  507. 

[a]  To  deputy  who  made  the  sale 
(1)  where  both  the  sheriff  and  the 
deputy  are  present  in  the  office  at  the 
time.  People  ex  rel.  McAllister  v. 
Lynch,  68  N.  Y.  473.  Payment  (2) 
may  be  made  to  deputy  although  the 
term  of  office  of  his  principal  has 
terminated.     People   ex  rel.   McAllister 
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ratifiod  by  the  slierifT  so  as  to  make  it  efFective.'*'"^  Where  the  person  to 
whom  redemption  money  should  be  paid  is  out  of  the  state,  the  money 
should  be  paid  into  the  eourt.'' 

(C.)  Medium  op  Payment.  —  The  redemption  payment  sliould  be  made 
in  money  but  tlie  equivalent  is  frequently  permitted/'' 

(VIII.)  Actions  To  Redeem.  —  (A.)  General  Statement.  —  In  some 
states  unlawful  detainer  may  be  brought  where  the  tender  to  redeem 
i?  refused;*"  but  generally,  where  a  party  entitled  to  redeem  has  ful- 
filled the  statutory  requirements,  a  bill  in  equity  is  the  remedy  to  en- 
force redemption.^" 

(B.)  Conditions  Precedent. — Possession  by  the  plaintiff  of  the  lands 
sought  to  be  redeemed  is  not  necessary  to  the  maintenance  of  a  bill  to 
secure  redemption,-'^  But  until  there  has  been  a  full  performance  by 
the  plaintiff  of  all  statutory  requirements,  or  a  valid  and  sufficient  ex- 
cuse for  non-performance,  redemption  cannot  be  enforced  by  a  bill  in 
equity.^-     In  some  jurisdictions  the  redemption  money  must  be  paid 


V.    Lvneh,    68    N,    T,     473;     People     f. 
Baker,  20  Wend.   (N.  Y.)   602. 

[b]  To  one  named  by  officer  suffi- 
cient.    Roan    v.  Rohrer,   72   111.   582. 

46.  Littler  v.  People,  43   111.  188. 

47.  Francis  v.  White,  142  Ala.  590, 
39   So.   174. 

48.  Webb  r.  Watson,  IS  Iowa  537. 

[a]  Treasury  notes  made  a  legal 
tender  by  aot  of  congress,  sufficient. 
People    i\   ]\[ayhew,   26  Cal.   655. 

[b]  The  sheriff  is  the  special  agent 
of  the  purchaser  of  land,  authorized  to 
receive  the  redemption-money  for  him, 
and  as  such,  may  receive  in  redemption 
what  is  regarded  as  current  money  at 
the  time  and  place,  though  not  strictly 
a  legal  tender,  unless  the  judgment 
under  which  the  sale  was  made  was 
rendered  payable  in  a  particular  kind 
of  money.  People  v.  Mayhew,  26  Cal, 
655. 

[c]  When  Received  by  Clerk. — Tho 
clerk  is  authorized  to  receive  money 
paid  into  court  for  the  purpose  of  re- 
demption, and  is  responsible  for  the 
same  on  his  bond;  and,  if  instead  of 
receiving  money  for  such  purpose,  he 
receives  checks,  notes  or  drafts,  as 
money,  and  receipts  for  them  as  such, 
he  must  account  for  them  as  money; 
and,  in  such  case,  the  redemption  is 
as  valid  and  complete  as  if  money 
had  been  tendered  and  accepted  for 
such  purpose.  Bown  r.  Van  Guudv, 
133  Tnd.  670,  33  N.  E.  687.  See  also 
Jessup  V.  Carey,  61  Ind.  584;  Webb 
r,   Watson,   IS    Town    537. 

[d]  Chack  insufficient  unless  cashed 


before  the  expiration  of  period  for  re- 
demption. People  V.  Baker,  20  Wend. 
(N.  y.)  602.  But  compare  cases  supra, 
this  note. 

[e]  Securities  are  sufficient  if  pur- 
chaser agrees  to  receive  them.  Stone 
V.  Smith,   2  How.   Pr.    (N.   Y.)    117. 

[f]  Current  foreign  coin  accepted. 
Ex   parte   Becker,    4    Hill    (X.   Y.)    613. 

[g]  Bank  notes  permitted.  Ex  parte 
Board,  4  Cow.  (N.  Y.)  420;  Hall  v. 
Fisher,  1  Barb.  Ch.  (N.  Y.)  53. 

49.  Posey  r.  Pressley,  60  Ala.  243; 
Jonsen  v.  Nabring,  50  Ala.   392. 

50.  U.  S.— See  Evans  v.  Pike,  118 
U.  S.  241,  6  Sup.  Ct.  1090,  30  L.  ed. 
234,  Louisiana.  Ala. — Vick  v.  Beverlv, 
112  Ala.  458,  21  So.  325;  Aycock  V. 
Adler,  87  Ala.  190,  5  So.  794;  Walker, 
Meail  &  Co.  r.  Ball,  39  Ala.  298;  Moore 
r.  Gore,  35  Ala.  701.  Me.— :Morrill  v. 
Everett,  83  Me.  290,  22  Atl.  172.  Tenn. 
Ewing  V.  Cook,  85  Tenn.  332,  3  S.  W, 
507,  4  Am.  St.  Eep.  765;  Mitchell  r. 
Broun,  6  Coldw.  505;  Paris  V.  Burger, 
4  Humph.  325;  Hawkins  v.  Jamison, 
]\[art.    &   Yerg.   83. 

[a]  Notwithstanding  the  statute 
gives  him  a  summary  remedy  to  re- 
cover the  possession  after  he  has  ac- 
quired the  legal  title,  a  judgment  cred- 
itor, having  perfected  his  equitable 
right  of  redemption,  may  come  into 
equity,  to  compel  a  conveyance  by  the 
purchaser.  Moore  v.  Gore,  35  Ala. 
701. 

51.  Morrill   v.   Everett,  83  Me,   290, 
j22   Atl.  172. 

I      52.     Ala.— Spoor    v.   Phillips,   27   Ala. 
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into  court  when  the  suit  is  conimenced,"^  while  in  others,  if  the  debtor 
has  tendered  the  money  within  the  redemption  period  which  was  re- 
fused, on  action  being  brought  to  secure  possession  it  is  sufficient  that 
the  money  be  produced  and  lodged  in  court  at  any  time  before  the 
rendition  of  judgment.^* 

(C.)  Parties — The  purchaser  is  not  a  necessary  party  to  an  action 
by  his  redemptioner  to  determine  the  invalidity  of  a  subsequent  at- 
tempted redemption  by  another  creditor.^'  But  where  the  purchaser 
would  have  been  a  necessary  party,  if  he  be  dead,  his  heirs  must  be 
made  parties.^^  Where  the  right  of  a  judgment  creditor  of  the  execu- 
tion debtor  to  redeem  does  not  pass  to  an  assignee,  the  latter  is  never- 
theless a  necessary  party  to  an  action  by  his  assignor  to  enforce  redemp- 
tion,^^ 

(D.)  Pleadings. —  Full  compliance  with  all  conditions  precedent 
should  appear  on  the  face  of  the  bill.^^  It  has  been  held  that  the  exact 
amount  of  the  tender  of  principal  and  interest  need  not  be  alleged.^^ 
A  denial  in  the  answer,  of  plaintiff's  right  to  redeem,  dispenses  with 
the  necessity  of  alleging  compliance  with  conditions  precedent.®*^ 

(E.)  Defenses.  —  The  purchaser,  or  those  claiming  under  him,  can- 
not interpose,  on  a  bill  to  redeem,  a  title  derived  after  the  sale  from 
another  source.®^ 

(F.)  Decree  and  Relief.  —  (1.)  Generally. —  The  decree  on  a  bill  in 
equity  to  redeem  should  specify  a  time  certain  within  which  redemp- 
tion must  be  made.*'^  Where  a  court  of  equity  has  acquired  jurisdic- 
tion on  a  bill  to  redeem  from  an  execution  sale,  as  allowed  by  statute, 
it  will  determine  the  rights  of  the  parties  in  the  property,  and  enforce 
them  by  partition  if  necessary.*'^ 

(2.)  Accounting  for  Hents  and  Profits.  —  Where  the  purchaser  is  entitled 
to  possession  of  the  premises  and  to  the  rents  and  profits  thereof  he 
must  account  to  the  redemptioner  for  what  he  has  received,^*  though 


193.  Cal.— Wileoxson  r.  Miller,  49  Cal. 
193.  111.— Stone  r.  Gardner,  20  111. 
304,  71  Am.  Dec.  268.  Ind.— Eiceman 
V.  Finch,  79  Ind.  511. 

53.  Spoor  v.  Phillips,  27  Ala.  193; 
Stone  V.  Gardner,  20  HI.  304,  71  Am. 
Dec.  268. 

54.  Me. — Fos3  v.  Stickney,  5  Greenl, 
390.  Minn.— Ritchie  v.  Ege,  58  Minn. 
291,  59  N.  W.  1020.  Miss.— See  Wat- 
son V.  Hannum,  10  Smed.  &  M.  521. 
Tenn. — Simmons  v.  Marable,  11  Humph, 
436. 

55.  Eennet  v.  Wilson,  122  Cal.  509, 
55  Pac.  390,  68  Am.  St.  Eep.  61. 

56.  Bondurant  v.  Sibley's  Heirs,  37 
Ala.  565. 

57.  Sloss  V.  Steiner  Bros.,  146  Ala. 
692,  40  So.  511. 

58.  Farley  v.  Nagle,  119  Ala.  622.  24 
So.  567;  Richardson  v.  Dunn,  79  Ala. 
167;    Stocks    f.    Young,    67    Ala.    341; 
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Spoor  v.  Phillips,  27  Ala.  193;  Paulling 
r.  Meade,  23  Ala.  505;  Dnnn  v.  Dewey> 
75   Minn.   153,  77  N.  W.  793. 

Conditions  precedent,  see  II,  B,  7,  n, 
(VIII),  (B). 

59.  Prescott  v.  Everts,  4  Wis.  314. 

60.  Richardson  r.  Dunn,  79  Ala.  167; 
Ritchie  v.  Ege,  58  Minn.  291,  59  N.  W. 
1020. 

61.  Aycock  v.  Adler,  87  Ala.  190,  5 
So.  794;  Posey  v.  Presslev,  60  Ala. 
243. 

62.  Waller  v.  Harris,  7  Paige  (N. 
Y.)    167. 

63.  Vick  V.  Beverly,  112  Ala.  458, 
21  So.  325. 

64.  U.  S.— Balfour  r.  Rogers,  64  Fed. 
925.  Ky.— Adams  v.  Kable,  6  B.  Mon. 
384,  44  Am.  Dec.  772.  Mass.— Tucker 
r.  Buffum,  16  Pick.  46.  N.  H.— See 
Mason  v.  Davis,  11  N.  H.  383.  Ore. 
See  Cartwright  v.  Savage,  5  Ore.  397. 
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in  some  states  the  purchaser  cannot  be  required  to  account  for  thf 
rents  anil  profits  until  the  redemptioner  pays  into  court  or  othenvise 
properly  tenders  the  money  necessary  to  redeem.''' 

(G.)  Costs.  — Where  the  complainant  failed  to  make  tender  before 
bringing  suit  and  defendant's  claim  is  groundless,  neither  party  is  en- 
titled to  costs."" 

8.  Return  of  Writ.  —  a.  Definition  ami  Nature.  —  The  return  of 
an  execution  is  the  statement  by  the  officer,  certified  to  the  court  under 
the  sanction  of  his  official  oath  and  responsibility,  of  what  he  has  done 
touching  the  execution  of  the  writ  according  to  its  commands  and  the 
requirements  of  the  law,"''  It  consists  of  two  things:  first,  taking  the 
paper  back  to  the  office  from  which  it  issued;"^  second,  showing  by  in- 
dorsement and  signature  what  has  been  done  under  it.''^ 

b.  Nccessify  for.  —  A  proper  return  should  always  be  made,^°  and 
an  officer  is  liable  to  the  plaintiff  for  his  failure  to  do  so.'^^    But,  gen- 


Tenn. — Cooloy  v.  Weeks,  10  Yerg.  141; 
Mabry   v.   Churehwell,  6   Heisk.  417. 

65.  Spoor  V.  Phillips,  27  Ala.  193; 
Dakin   r.   Gofldard,   32   Me.   138. 

66.  Sewall  v.  Sewall,  130  Mass.  201. 
Costs      generally,      see       the       title 

"Costs." 

67.  Hutton  r.  Campbell,  10  Lea 
(Tenn.)  170;  Union  Bank  v.  Barnes,  10 
Humph.  (Tenn.)  244;  Harman  V.  Chil- 
dress, 3  YoTff.   (Tenn.)   327. 

[a]  "A  return  on  a  writ  or  process 
is  the  short  official  statement  of  the 
officer  endorsed  thereon  of  what  he 
has  done  in  obedience  to  the  mandate 
of  the  writ,  or  why  he  has  done  noth- 
ing, lie  may  have  been  prevented 
from  obeying  the  mandate  of  the  writ 
by  an  injunction,  or  by  a  supersedeas, 
or  by  the  order  of  the  plaintiff  or 
his  attorney  directing  him  to  hold  it 
up,  or  to  return  it  to  the  clerk's  office 
without  levying  it.  A  return  of  any 
of  these  facts,  endorsed  upon  the  writ, 
is  a  sufficient  return."  Eowe's  Admr, 
r.  Hardy's  Admr.,  97  Ya.  674,  34  S.  E. 
625,  Eilev,  J. 

68.  111.— Nelson  v.  Cook,  19  Til.  440. 
Mass. — Chesebro  V.  Barnie,  163  Mass. 
79,  39  N.  E.  1033.  Miss.— Beall  r. 
Shattuck,  53  Miss.  358.  Mo. — State  v. 
Melton,  8  Mo.  417.  Tenn. — Paine  r. 
Hoskins,  3  Lea  284. 

See  infra,  IT,  B,  8,  e,  (IT). 

69.  111.— Nelson  v.  Cook,  19  111.  440, 
Mass.— Chesebro  r.  Barme,  163  Mass. 
79,  39  N.  E.  1033.  Miss.— Beall  v. 
Shattuck,  53  Miss.  358.  Mo.— State  v. 
^felton,  8  Mo.  417.  Tenn. — Paine  v. 
Hoskins,  3  Lea  284. 


See  infra,  11,  B,  8,  f. 

70.  See  the  statutes,  and  Bryan  v. 
Hubbs,  69  N,  C.  423. 

As  to  the  necessity  of  making  a  re- 
turn of  an  extent,  sec  infra,  II,  B,  8, 
J,  (I). 

[a]  Writ  Against  Officer,— Even  if 
the  officer  accepts  an  execution  against 
himself,  he  must  make  due  return. 
Kinzer  v.  Helm,  7  Heisk.  (Tenn.)  672; 
Cowan  V.  Sloan,  95  Tenn,  424,  32  S,  W. 
388. 

[b]  "The  law  makes  It  absolutely- 
necessary  that  some  return  of  an  officer 
should  be  made  to  an  execution,  by 
wliich  he  may  be  charged,  for  until  it 
is  returned  with  a  proper  indorsement 
njion  it,  the  plaintiff's  hands  are  tied, — 
he  is  incapable  of  any  other  action 
toward  the  collection  of  his  debt  which 
the  law  affords.  He  cannot,  in  de- 
fault of  personal  property,  to  be 
manifested  by  the  return,  file  a  tran- 
script in  the  clerk's  office  of  the  cir- 
cuit court,  so  as  to  bind  the  real  es- 
tate of  the  defendant.  He  cannot  is- 
sue an  execution  to  another  county— • 
he  cannot  resort  to  garnishee  pro- 
cess,— he  cannot  issue  a  capias  against 
tlie  body  of  the  debtor;  all  of  these 
advantages  and  privileges  is  the  plain- 
tiff in  execution  deprived,  by  the  neg- 
lect or  refusal  of  the  constable  to  re- 
turn the  writ,  with  a  proper  indorse- 
ment thereon."  County  Court  of  Cal- 
houn County  r.  Buck,  27  111.  440. 

71.  Ala. — Brown  r.  Baker,  Sprouls 
&  Co.,  9  Port.  503.  Ark.— Herr  &  Co. 
V.  Atkinson,  40  Ark.  377.  111. — People 
V.    Johnson,    15    111,    App.    153.      Tenn, 
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erally,  a  return  is  not  essential  to  the  validity  of  the  purchaser's  title," 
ihougli  in  some  states  the  opposite  rule  prevailsJ^ 

e.  By  Wliom  Made.  —  Generally  the  sheriff  or  constable  in  office  at 
the  time  of  the  sale,  or  his  successor,  is  the  proper  person  to  make  the 
return,'*  but  in  those  jurisdictions  where  an  officer  who  has  levied  a 
writ,  continues  the  proceedings  under  it  although  his  term  of  office  has 
ended,  he  rather  than  his  successor  should  make  the  return/^ 

The  return  may  be  made  by  the  officer's  deputy,^°  in  the  name  and 
under  the  authority  of  his  principal.^^ 

d.     Time  for  Making. — (1.0    Generally.  — The  time  within  which  the 


Cbaffin   &  Bro.  v.  Stuart,  1   Baxt.   296; 
Bershears  v.  Warner,  5  Sneed  676. 

As  to  action  against  officer  for  fail- 
ure to  make  return  or  for  false  return, 
see  the  title  "Sheriffs,  Constables  and 
Marshals. ' ' 

72.  Cal.— Hunt  V.  Loueks,  38  Cal. 
372,  99  Am.  Dec.  404.  111.— Holman  V. 
Gill,  107  111.  467;  Kinney  r.  Knoebel, 
47  111.  417;  Phillips  v.  Coffee,  17  HI. 
154,  63  Am.  Dec.  357.  Me.— Cutting 
r.  Harrington,  104  Me.  96,  71  Atl.  374; 
True  V.  Emery,  67  Me.  28.  Mich. 
Yroman  v.  Thompson,  51  Mich.  452,  16 
N.  W.  808,  IVIinn. — Millis  v.  Lombard, 
32  Minn.  259,  20  N.  W.  187.  Miss. 
Hamblen  r.  Hamblen,  33  Miss.  455,  69 
Am.  Dec.  358.  Mo.— Bray  v.  Marshall, 
75  Mo.  327;  Buchanan  v.  Tracy,  45  Mo, 
437,  N,  y. — Jackson  ex  dem.  Kane  v. 
Sternbergh,  1  Johns.  Cas.  153.  Ohio. 
Lemert  v.  Clarke,  1  Ohio  Cir.  Dec.  318, 
1  Ohio  Cir.  Ct.  569.  Pa.— Gibson  v. 
Winslow,  38  Pa.  49.  R.  I.— East  Green- 
wich Inst,  for  Sav.  v.  Allen,  22  E.  I. 
337,  47  Atl.  885.  S,  C— Ingram  v. 
Belk,  2  Strobh.  207,  47  Am.  Dec.  591. 
Va.— Baird  v.  Eiee,  1  Call  (5  Va.) 
18. 

[a]  The  purchaser's  title  (1)  de- 
pends on  a  "valid  judgment,  execution 
and  levy,  and  a  sheriff's  deed  appear- 
ing on  its  face  to  have  been  made 
by  virtue  of  a  sale  under  such  judg- 
ment and  execution."  Holman  v.  Gill, 
107  111.  467.  (2)  When  a  sheriff  levies 
upon  real  estate,  and  sells  it  for  enough 
to  pay  the  debt,  receives  the  money, 
and  makes  the  purchaser  a  deed,  the 
judgment  is  extinguished,  whether  the 
sheriff  make  return  to  the  execution 
or  not,  or  although  he  make  a  false 
return.     State  v.  Salyers,  19  Ind.  432. 

73.  Conn.— Gen.  St.,  1902,  §923. 
Mass. — Firth  v.  Haskell,  148  Mass.  501, 
20   N.   E.   164;   Hammatt  V.  Wyman,  9 
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Mass.  138.  N.  H. — Avery  v.  Bowman, 
39  N.  H.  393.  Vt.— Eussell  V.  Brooks, 
27   Vt.   640. 

74.  Cal, — Joyce  v.  Joyce,  5  Cal.  449, 
Ga.— Duncan  v.  Webb,  7  Ga.  187.  N.  C. 
Lamier  v.  Stone,  8  N.  C.  329. 

[a]  It  may  be  made  by  one  who 
was  competent  when  officer  died.  Firth 
V.  Haskell,  148  Mass,  501,  20  N.  E. 
164. 

[b]  A  return  written  by  the  court 
at  the  request  of  and  in  the  presence 
of  the  officer  is  the  officer's  return. 
Ellis  V.  Francis,  9  Ga.  325. 

[c]  In  Case  of  Death. — A  deputy 
sheriff  having  attached  goods  upon  a 
writ,  and  sold  them  on  the  execution 
issued  upon  the  judgment  recovered  in 
the  suit,  indorsing  his  doings  thereon 
in  his  handwriting,  but  having  de- 
ceased without  affixing  his  signature 
thereto,  it  would  seem  that  the  sheriff 
might  complete  the  return  of  his  dep- 
uty, and  that  if  so  done,  it  would  be 
valid.     Lovett  v.  Pike,  41   Me.  340. 

[d]  By  Successor. — If  an  officer 
fails  to  make  a  return,  his  successor 
should  certify  whatever  he  finds  to 
have  been  done  and  add  therefb  a 
statement  of  his  own  acts.  Mass.  Eev, 
Laws,  1902,  p.  1602;  Eichards  V.  Por- 
ter, 7  Johns.   (N.  Y.)    137. 

75.  State  r.  Parchmen,  3  Head 
(Tenn.)  609;  Campbell  f.  Cobb,  2  Sneed 
(Tenn.)    18. 

76.  Miss. — Hand  v.  Grant,  5  Smed 
&'  M.  508,  43  Am.  Dec.  528.  Pa.— Em 
ley  V.  Drum,  36  Pa.  123;  Beale  v.  Com. 
7  Watts  183.  Vt. — Eastman  v.  Curtis 
4  Vt.  616. 

77.  Joyce    v.    Joyce,    5     Cal.    449 
Shirran    v.   Dallas,    21    Cal.    App.    405, 
132  Pac.  454,  462. 

[a]  In  His  Own  Name. — A  deputy 
may  make  a  valid  return  in  his  own 
name.     Towns  v.  Harris,  13  Tex.  507. 
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return  shonkl  l)e  iiiado  is  regulated  l)y  statute/''  but  if  the  officer  fails 
to  make  his  return  until  after  the  clay  fixed  for  it,  it  is  nevertheless  a 
good  retui-n.'-'  In  some  jurisdictions,  however,  the  requirement  of  the 
statute  is  held  to  be  nuindatory.*"^    In  the  computation  of  time,  foUow- 


78.  Sop  fjonorally  the  statutes,  and 
the  followiiifi;:  Fla. — Mercer  v.  Hooker, 
5  Fla.  277.  Mo.— Butler  v.  Imhoff,  238 
Mo.  584,  591,  142  S.  W.  287;  Huhn  v. 
Lang,  122  Mo.  600,  27  S.  W.  .345; 
Blod^ott  r.  Perry,  97  Mo.  263,  10  S. 
"W.  891.  Neb.— Burkett  v.  Clark,  46 
Neb.  466,  64  N.  W.  1113. 

[:i]  Time  for  return  will  he  sus- 
pended as  loiifi  as  an  injunction  against 
the  proceedings  is  in  force.  La.  Code 
Prac,   art.    700. 

[b  I  Extending  Time  by  Laws  Chang- 
ing Term. — The  legislature  has  the 
power  to  change  the  term  of  courts, 
and  to  enact  that  all  suits  and  process 
which  had  been  made  returnable  to 
the  term  as  fixed  by  the  old  law,  shall 
be  returnable  to  the  term  as  fixed  by 
the  new  law.  Carson  v.  Walker,  16  Mo. 
68. 

As  to  return  of  an  extent,  see  infra, 
II,  B,  8,  j,   (11  j. 

79.  Mass.— Welsh  v.  Jov,  13  Pick. 
477;  Prescott  V.  Pettee,  3  Pick.  331. 
Miss. — Garner  v.  Collins,  1  Walk.  518. 
Okla. — Price  v.  Citizens'  State  Bank, 
23  Okla.  723,  102  Pac.  800.  Utah. 
Comp.  Laws,  1907,  §3253.  Wis.— Le 
Saulnier  v.  Kruger,  85  Wis.  214,  54  N. 
W.   774. 

[a]  It  is  immaterial  when  the  re- 
turn is  made,  and  when  the  officer 
makes  a  levy  and  sale  under  a  fieri 
facias,  the  return  may  be  made  after 
the  return  day,  in  a  case  where  the 
sale  was  made  afterwards.  Eeming- 
ton  r.  Linthicum,  14  Pet.  (IT.  S.)  84, 
10  L.  ed.  364;  Aubert  r.  Buhler,  3 
Mart.   N.   S.    (La.)    489. 

[b]  The  validity  of  the  return  of 
an  officer  on  a  writ  of  fieri  facias  is 
not  affected  by  the  fact  that  the  writ 
is  not  returned  to  the  office  till  after 
the  return  day  thereof.  The  record  is 
incomplete  till  the  writ  is  returned, 
but  when  returned,  the  return  becomes 
competent  evidence  of  the  facts  there- 
in stated,  and  the  parties  are  entitled 
to  the  benefit  of  their  legal  effect. 
Bowe's  Adnir.  v.  Hardy's  Admr.,  97 
Va.  674,  34  S.  E.  625. 

[cl  Validity  of  sale  not  affected. 
See  Low  r.  Adams,  6  Cal.  277;  Briant 
■P.  Hebert,  30  (2d  part)  La.  Ann.  1127. 


But  see  Billgery  v.  Ferguson,  30  La. 
Ann.  84;  Rowe 's  Admr.  r.  Hardy's 
Admr.,  97   Va.   674,   34  S.   E.  625. 

[d]  The  Fault  May  Be  Cured.— If 
any  fault  be  in)pute<l  to  the  ollicer  by 
reason  of  the  delay  it  is  at  best  mere- 
ly an  irregularity  which  may  be  cured 
by  an  order  of  confirmation.  Price  v. 
Citizens'  State  Bank,  23  Okla.  723,  102 
Pac.    800. 

[e]  Nunc  Pro  Tunc. — (1)  When  the 
officer  cannot  make  his  return  on  time, 
he  may  date  it  as  of  the  day  of  the 
levy,  since  all  proceedings  thereafter 
have  relation  to  that  day.  Firth  r. 
Haskell,  148  Mass.  501,  20  N.  E.  164; 
Walsh  V.  Anderson,  135  Mass.  65;  Hey- 
wood  V.  Hildreth,  9  Mass.  393.  (2) 
See  also  Dysart  r.  Brandreth,  118  N.  C. 
968,  23  S.  E.  966,  wherein  the  court, 
although  vacating  the  return,  says:  "It 
is  a  matter  of  common  knowledge  that 
public  offi,cers,  in  the  press  of  busi- 
ness, ...  do  not  make  their  returns 
at  once,  but  do  so  as  soon  thereafter 
as  it  is  convenient,  and  date  them 
back  to  agree  with  the  date  of  sale 
or  transaction.  And  w^hile  it  is  best 
to  make  these  returns  at  the  time  of 
the  transaction,  it  is  almost  impossible 
always  to  do  so." 

[f]  Return  on  Dormant  Executton 
Void. — When  the  execution  judgment 
becomes  dormant  the  officer 's  authority 
under  the  writ  ceases,  and  a  return 
antedated  is  void.  Sprinz  t\  Frank, 
81  Ga.  162,  7  S.  E.  177;  Groves  v.  Wil- 
liams, 68  Ga.  598. 

80.  Bucklev  r.  Mason,  52  Neb.  639, 
72  N.  W.  1043;  Burkett  V.  Clark,  46 
Neb.  466,  64  N.  W.   1113. 

[a]  Unless  authorized  by  the  plain- 
tiff to  hold  it  up,  an  officer  is  bound 
to  return  an  execution  within  the  time 
jirescribed  bv  law.  Koger  r.  Donnell, 
1   Head    (Teiin.)    377. 

fb]  The  clerk  cannot  change  the 
time  for  the  return  as  fixed  by  stat- 
ute, bv  his  indorsement  on  the  writ. 
Cain  !-.  Woodward,  74  Tex.  549,  12  S. 
W.   319. 

[c]  Whether  or  Not  Sale  Has  Been 
Made. — An  officer  holding  an  execution 
and  having  levied  the  same  upon  real 
estate,   whether   he   has   offered   it  for 
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insr  the  general  rnle  of  excluding  one  day  and  including  another,  the 
day  of  the  teste  of  process  is  to  be  counted  and  the  return  day  excluded. 
or  vice  versa.^^  Under  some  statutes,  however,  the  time  hegins  to  run 
from  the  date  the  officer  receives  the  writ.®^  On  rceiving  notice  of 
supersedeas,  stay,  quashal,  etc.,  the  usual  practice  is  to  return  the  writ 
at  once.^^  "When  the  property  levied  upon  has  been  replevied,  the  offi- 
cer should  not  make  any  return  until  after  the  disposition  of  the  re- 
plevin suit.^^  Generally  the  officer  may  return  the  writ,  either  satis- 
fied or  nulla  l)ona,  before  the  return  day,^^  but  in  some  jurisdictions  it 
is  not  proper  to  return  the  writ  unsatisfied  before  the  day  fixed  for 
such  return.®'^ 


sale  or  not,  and  if  he  has  it  for  sale, 
whether  he  has  sold  it  or  not,  must  re- 
turn the  execution  within  sixty  days 
from  its  date,  stating  what  he  has 
done  under  it.  Burkett  v.  Clark,  46 
Neb.  466,  64  N.  W.  1113. 

As  to  sale  after  return  day,  see 
supra,  II,  B,  7,  d,  (VII),  (B). 

81.  Ogden  v.  Redman,  3  A.  K. 
Marsh.  (Kv.)  234;  Scharfe  v.  McGaugh, 
205   Mo.   344,   354,    103    S.   W.   550. 

82.  Schroeder  v.  Pehling,  20  S,  D. 
642,  108  N.  W.  252. 

83.  Bryan  v.  Hubbs,  69  N.  C.  423. 
See  generally  the  statutes. 

84.  Cox  V.  Currier,  62  Iowa  551,  17 
N.  W.   767. 

85.  U.  S.— Tomlinson  Mfg.  Co.  v. 
Shatto,  34  Fed.  380.  Ala.— Woodward 
V.  Harbin,  4  Ala.  534,  37  Am.  Dec. 
753;  Eeese  r.  White,  2  Ala.  306.  Del. 
Lord  r.  Townsend,  5  Harr.  457.  lU. 
Bowen  r.  Parkhurst,  24  111.  257;  Pecos 
Irr.  &  Imp.  Co.  v.  Olson,  63  111.  App. 
313.  Ind.— Middlewood  v.  Nevitt,  7 
Blaekf.  51.  Kan. — Buist  v.  Citizens' 
Sav.  Bank,  4  Kan.  App.  700,  46  Pac. 
718.  N.  C— Whitehead  v.  Hellen,  74 
N.  C.  679,  overruling  Nesbitt  r.  Bal- 
lew,  10  N.  C.  57.  W.  Va.— Findley  v. 
Smith,  42  W.  Va.  299,  26  S.  E.  370. 
But  see  also  Newlon  v.  Wade,  43  W. 
Va.  283,  27  S.  E.  244. 

[a]  Under  a  statute  which  provides 
that  a  nulla  bona  return  may  be  made 
two  days  after  the  date  of  the  execu- 
tion, a  return  is  bad  which  was  made 
on  the  twenty-third  of  the  month,  the 
execution  date  being  the  twenty-first. 
Graves  r.  Sprv,  4  Penne.  (Del.)  396,  55 
Atl.  334. 

[b]  Premature  return  is  immaterial 
in  the  absence  of  collusion.  High  Eock 
Knitting  Co.  v.  Bronner,  18  Misc.  631, 
43  N.  Y.  Supp.  684. 

[c]  It  has  been  held,  however,  that 
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a  return  against  an  insolvent  corpora- 
tion which  has  ceased  to  transact 
business  before  the  expiration  of  the 
statutory  period  is  not  premature, 
Guerney  v.  Moore,  131  Mo.  650,  32  S. 
W.  1132. 

[d]  One  Search. — When  the  officer 
has  made  one  full  search  for  property 
of  the  debtor  without  effect  he  may 
return  the  writ  nulla  bona.  Wilcox 
V.  Eatliflf,  5  Blaekf.   (Ind.)   561. 

[e]  An  early  return  may  be  ordered 
where  there  is  no  property  subject  to 
the  writ  and  injury  may  result  from 
the  delay  until  the  regular  return  day. 
National  Exeh.  Bank  of  Boston  f. 
Burkhalter,  20  N.  Y.  Supp.  593. 

[f]  Effect  of  Insolvency. — A  return 
on  an  execution  "no  effects  known  to 
me"  is  not  vitiated  by  the  fact  that 
it  is  made  before  the  return  day  of 
the  writ,  where,  as  in  the  case  at  bar, 
it  is  an  agreed  fact  that  at  the  time 
the  writ  was  placed  in  the  hands  of 
the  officer,  the  defendants  were  notori- 
ously insolvent.  Slingluff  V.  Collins, 
109  Va.  717,  64  S.  E.  1055. 

86.  Mass.— Bull  v.  Clark,  2  Mete. 
587.  Mich.— First  Nat.  Bank  v.  Dwight, 
83  Mich.  189,  47  N.  W.  Ill;  Smith  V. 
Thompson,  1  Walk.  Ch.  1.  Mo.— Eog- 
ers  V.  Wilson,  220  Mo.  213,  119  S.  W. 
369;  Huhn  v.  Lang,  122  Mo.  600,  27 
S.  W.  345;  Marks  f.  Hardy,  86  Mo. 
232.  Tenn. — Bershears  v.  Warner,  5 
Sneed  676. 

[a]  "Regularly  an  Execution  Can- 
not Be  Returned  Before  the  Return 
Day. — The  defendant  may  have  no 
property  whereon  to  levy  when  tho 
execution  is  returned,  but  he  may  ac- 
quire it  after  the  return  is  made." 
Dillon  V.  Eash,  27  Mo.  243. 

[b]  The  retention  of  a  writ  of  exe- 
cution, after  its  return  day  by  the 
sheriff,   is   Jiot    necessary   in   order   to 
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(II.)  Effect  of  Holiday.  —  "Wlion  tlie  return  day  falls  on  a  hoi'day  the 
period  in  wliich  the  writ  should  be  returned  ends  on  the  preceding 
da.y,^''  unless  otherwise  provided  by  statute.*® 

e.  Tloir  Made. — (I.)  Generally.  — The  statement  of  the  aetion  taken 
should  be  indorsed  on  the  writ,  or  on  a  paper  attached  to  it.*^  But  a 
return  on  a  separate  piece  of  paper  not  attached  to,  but  filed  ^^^th,  the 
writ,  has  been  held  sufficient.''*^    An  oral  return  is  insufficient.''^ 

The  mere  indorsement  on  the  writ  does  not  complete  the  return,  but 
the  writ  must  be  filed  as  required  by  law.^- 

(II.)  Where  Returned.  —  Generally  the  officer  must  return  the  execu- 
tion to  the  clerk  of  the  court  from  whence  it  issued."^ 

(III.)  Return  hy  Mail.  —  A  return  may  properly  be  made  by  mail 
when  the  writ  is  directed  to  an  officer  of  a  county  other  than  that  in 
which  the  court,  from  which  the  writ  issues,  is  situated;^*  but  unless 
specially  instructed  by  the  party  entitled  thereto  money  should  not  be 
so  returned.'-^^ 


enable  him  to  make  sale  by  virtue  of 
it  after  the  return  day,  and  such  re- 
tention is  improper  and  unwarranted. 
Kinmouth  r.  White,  61  N.  J,  Eq.  358, 
48   Atl.   952. 

87.  Hawkins  V.  Tavlor,  56  Ark.  45, 
10  S.  W.  ion.  See  the  title  "Sunday 
and  Holidays." 

[n]  A  roturn  made  on  a  holiday  is 
void.     Pec-k   r.   Cavell,   16   Mich.   9. 

88.  Williams  v.  State,  5  Ind.  235. 

89.  111. — Stanley  v.  Moynihan,  45 
111.  App.  192.  Ind. — Waymire  v.  State, 
80  Tud.  67.  N.  C. — Dickson  r.  Peppers, 
29  N.  C.  429.  S.  D. — Black  Hills  Brew. 
Co.  r.  Mi.iaie  West  Fire  Ins.  Co.,  141 
N.  W.  358.  Tenn. — Paine  v.  Hoskins, 
3  Lea  284;  Ilarman  v.  Childress,  3 
Yerg.  327. 

90.  Kennedy  v.  Roundtree,  59  S.  C. 
324,  37  S.  E.  942. 

91.  Jones  r.  Goodbar,  60  Ark.  182, 
20  S.  W.  462,  holding  under  a  statute 
■which  requires  every  officer  to  whom 
a  writ  shall  be  delivered  to  be  exe- 
cuted to  make  his  return  thereof  in 
writing  and  sign  his  name  to  such  re- 
turn, that  a  filing  by  a  constaTde  of  an 
execution  with  tlie  justice  of  the  peace 
who  issued  it,  with  an  oral  report  that 
it  was  still  unsatisfied,  does  not  con- 
stitiite  a  valid  return. 

92.  Balkum  r.  Harper's  Admr.,  50 
Ala.  429.  Compare,  Mercer  v.  Hooker, 
5  Fla.   277. 

[a]  "Although  the  execution  may 
have  the  officer's  indorsement  on  it, 
and  may  be  in  his  pocket  or  a  deputy 's, 


or  in  the  officer's  desk  in  the  court- 
room, it  is  not  returned  until  it  has 
passed  from  the  custody  and  control 
of  the  officer  to  that  of  the  clerk  of 
the  court  from  which  it  was  issued." 
Beall  r.  Shattuck,  53   Miss.  358. 

[b]  A  writ  of  execution  may  be 
"returned  to  the  court"  when  in  ses- 
sion, without  passing,  in  fact,  through 
the  hands  of  the  clerk,  or  being  filed 
in  his  office.  Conkling  v.  Parker,  10 
Ohio  St.   28. 

[c]  Return  without  indorsement,  is 
not  a  return.  Nelson  r.  Brown,  2.'i  Mo. 
13. 

93.  See  generally  the  statutes,  and 
the  following:  Casky  v.  Haviland,  Ris- 
lev  &  Co.,  13  Ala.  3i4;  Adams  v.  Good- 
win, 99  Ga.  138,  25  S.  E.  24. 

[a]  The  execution  must  be  returned 
to  the  clerk  with  whom  the  judgment 
roll  is  filed.  Mulstein  Co.  v.  New 
York,  213  N.  Y.  308,  107  N.  E.  651. 

94.  See  generally  the  statutes,  and 
the  following:  Cockerham  r.  Baker,  52 
N.  C.  288;  Underwood  r.  Russell,  4 
Tex.  175. 

[a]  A  marshal  may  not  make  a  re- 
turn by  mail  under  a  statute  giving 
that  privilege  to  a  sheriff.  Smith  r. 
Geraty,  109' N.  Y.  Supp.  738. 

fb"!  When  the  clerk's  office  and  the 
officer's  residence  are  in  the  same 
place,  the  return  may  not  be  made 
bv  mail.  Smith  r.  Geraty,  112  N.  Y. 
Supp.  1100. 

95.  See  the  statutes. 
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(IV.O  Filing  and  Recording.  • —  An  execution,  upon  being  returned 
should  be  tiled  or  recorded.'-"^ 

f.  For))i  and  Sufficiency. — (I.)  In  General. — No  precise  form  of 
return  is  prescribed  in  some  jurisdictions.''^  In  such  case,  the  return 
is  sufficient  if  it  shows  that  the  ofllcer  has  done  what  the  writ  com- 
manded him  to  do,  or  gives  some  good  reason  why  he  has  not  done  it.*^^ 
But  its  statements  should  agree  with  those  nmde  in  the  certificate  and 
deed."^  All  the  material  facts  necessary  to  show  that  the  law  has  been 
complied  with,  should  be  stated.^  It  is  not  necessary  to  use  technical 
precision;  it  is  sufficient  if  it  appears  by  a  reasonable  construction  of 
the  whole  return,  or  by  necessary  inference  from  the  facts  stated  there- 
in, that  everything  required  by  the  statute  to  constitute  a  valid  levy 
has  been  performed.^  Literal  conformity  to  the  statute  is  not  neces- 
sary.^ 


96.  See  generally  the  statutes,  and 
the  followiug:  Ind. — Newhouse  f.  Mar- 
tin, 68  Ind.  224.  N.  H.— Riddle  f.  Fel- 
lows, 42  N.  H.  309.  Vt.— Perry  v. 
Whipple,  38  Vt.  278;  Ellison  v.  Wilson, 
36  Vt.  60;  Perrin  v.  Reed,  33  Vt. 
62. 

As  to  the  recording  of  a  return  of 
an   extent,   see  infra,   II,  B,  8,  j,    (V). 

97.  County  Court  v.  Buck,  27  111. 
440;  Byer  v.  Etnyre,  2  Gill  (Md.)  150, 
41   Am.  Dee.  410. 

As  to  the  form  and  sufficiency  of  a 
return  of  extent,  see  infra,  II,  B,  8, 
J,    (HI). 

98.  Wyer  v.  Andrews,  13  Me.  168; 
Wingfield  v.  Crosby,  5  Coldw.  (Tenn.) 
241;  McCrory  v.  Chaffin,  1  Swan  (Tenn.) 
307;  Union  Bank  v.  Barnes,  10  Humph. 
(Tenn.)   244. 

99.  Miller  v.  McAlister,  197  111.  72, 
64  N.  E.  254;  Johnson  v.  Adleman,  35 
111.  265;  Dickerman  v.  Burgess,  20  111. 
267. 

].  IT.  S. — Remington  v.  Linthicum, 
14  Pet.  84,  10  L.  ed.  364;  Cambers 
f.  First  Nat.  Bank,  144  Fed.  717,  af- 
frmcd,  156  Fed.  482,  84  C.  C.  A.  292. 
ni.— Douglas  f.  Whiting,  28  111.  362. 
Me.— Millett  v.  Blake,  81  Me.  531,  18 
Atl.  293.  Mass.— Rand  v.  Cutler,  155 
Mass.  451,  29  N.  E.  1085;  Parker  v. 
Abbott,  130  Mass.  25.  Tenn. — Cowan 
V.  Sloan,  95  Tenn.  424,  32  S.  W.  388; 
Eaken  &  Co.  v.  Boyd,  2  Sneed  204.  Vt. 
Sleeper  'v.  Trustees,  gtc,  19  Vt.  451; 
Henry  r.  Tilson,  19  Vt.  447. 

[a]  Legal  Conclusion  Insufficient. 
A  writ  returned  "fully  satisfied"  is 
not  sufficient,  being  a  legal  concdusion 
where  facts  should  be  stated.  Cambers 
V.  First   Nat.  Bank,   144  Fe*.   717,  af- 
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firmed,   156  Fed.  482,  84   C.   C.  A.  292. 

2,  Ala. — Casky  r.  Haviland,  Risley 
&  Co.,  13  Ala.  314.  Ark.— Bettison  v. 
Budd,  17  Ark.  546,  65  Am.  Dec.  442. 
Conn. — Bissell  v.  Nooney,  33  Conn.  411; 
Booth  V.  Booth,  7  Conn.  350.  Mass. 
Blake  v.  Rogers,  210  Mass.  588,  97  N. 
E.  68. 

[a]  A  general  return  of  "executed" 
on  original  process  from  the  circuit 
court,  is  insufficient;  the  sheriff  must 
state  in  his  return  all  that  he  did  in 
the  execution  of  the  process,  so  that 
the  court  may  determine  whether  it 
was  legally  and  properly  executed,  or 
not.     Merritt  r.  White,  37  Miss.  438. 

[b]  Necessary  Inference. — A  levy 
upon  real  estate  will  be  sustained  so 
far  as  the  return  of  the  officer  upon 
the  back  of  the  execution  is  concerned, 
if  it  import  by  necessary  intendment 
the  actual  performance  of  all  the  statu- 
tory requisites.  Brackett  v.  McKeuney, 
55  Me.  504. 

[c]  Where  Property  Held  by  Inter- 
pleaders.— If  the  interpleaders  in  an 
attachment  fail  to  surrender  the  prop- 
erty to  the  sheriff  holding  the  execu- 
tion on  the  original  judgment,  it  is 
the  duty  of  the  sheriff  to  show  such 
fact  in  his  return.  Faulkner  v.  Cook, 
83  Ark.  205,  103  S.  W.  384. 

[d]  Showing  Property  To  Belong 
to  Defendant. — The  return  is  an  affirma- 
tion by  the  officer  that  the  property 
levied  on  belongs  to  the  defendant,  and 
a  return  is  sufficient  although  it  fails 
to  state  expressly  that  the  property 
seized  belonged  to  the  defendant. 
Thornton  r.  Winter,  9  Ala.  613. 

3.  Poineer  v.  Bagnall,  49  N.  J.  L. 
226,  7  Atl.  858,  reversing  Matthews  v. 
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In  construing  an  officGr's  return  on  a  writ  of  exocntion,  tho  gonoral 
rule  of  construction  which  gives  effect  to  every  clause  and  word,  if 
possible,  in  order  to  ascertain  the  intended  meanint,',  should  be  fol- 
lowed.^ If  the  return  can  be  fairly  construed  to  be  sufficient  in  law, 
it  is  the  duty  of  the  court  so  to  construe  it.^  Where  personalty  must 
be  taken  before  realty,  the  return  must  show  no  personal  property 
could  be  found  before  a  levy  and  sale  of  real  estate  \nll  be  confinned.° 

Writ  Partially  or  Wholly  Unexecuted. —  Tf  the  writ  be  not  executed  cr 
only  executed  in  part,  such  fact  and  the  reason  therefor  should  be 
stated.''  If  the  officer  has  been  unable  to  obey  the  mandate  of  the  writ, 
his  return  should  show  on  its  face  a  sufficient  legal  excuse  to  free  him 
from  the  imputation  of  wilful  neglect  or  disregard  of  official  duty.^ 


Miller,  47  N.  J.  L.  414,  1  Atl.  464. 

4.  Cal.— Moore  v.  Martin,  38  Cal. 
428.  Ind. — Dawson  v.  Jackson,  62  Ind. 
171.  Me. — Bailey  r.  Myriek,  50  Me. 
171;  Franklin  Bank  r.  Blossom,  23  Me. 
546.  Mass. — Chase  r.  Merrimack  Bank, 
19  Pick.  564,  31  Am.  Dec.  163.  N.  C. 
Patton  r.  Marr,  44  N.  C.  377.  Vt. 
Collins  V.   Perkins,   31   Vt.   624. 

fa]  Illustrations. —  (1)  A  return 
Avhich  names  the'  purchaser  as  the 
plaintiff's  attorney  may  be  shown  to 
mean  that  the  plaintiff  was  the  pur- 
chaser wlien  other  statements  in  the 
return  indicate  that  this  is  the  right 
construction.  Moore  v.  Martin,  38  Cal. 
428.  (2)  Paj-ment  of  the  purchase 
price  is  an  essential  requisite  of  the 
sale,  and  if  the  return  shows  the  pur- 
chase price  unpaid  but  recites  a  sale 
the  property  remains  unsold.  Dawson 
V  Jackson,  62  Ind.  171.  (3)  When  the 
word  "defendant"  is  used  in  an  in- 
dorsement, there  being  several  defend- 
ants, it  will  be  construed  to  be  nomcn 
coUectivum  and  to  mean  all  defendants. 
Heffly  f.  Hall,  5  Humph.    (Tenn.)    581. 

5.  Coggswell  V.  Warren,  1  Curt.  C.  C. 
223,  6  Fed.  Cas.  No.  2,958;  Keinhardt 
r.  Kennedy,  106  111.  App.  96. 

6.  See  the  statutes  and  Koehler  v. 
Ball,  2  Kan.  160,  83  Am.  Dec.  451; 
Conway  r.  Jones,  17  La.  413;  Gayoso 
r.  Mickey,  4  La.  301,  the  oflScer  must 
stow  in  his  return  that  he  has  done 
all  that  the  statute  commands  him  to 
do. 

As  to  the  order  of  levying  upon  debt- 
or's  property  in  general  see  supra,  II, 
^,  4,  p. 

7.  Ark.— Dig.  St.,  1904,  §3209.  la. 
Code.  1S97,  §3968.  Ky.— St.,  1909. 
§1651.  N.  D.— Comp.  Laws,  1913,  §7722. 
Tcnu.— Harman    i;.    Childress,   3    Yerg. 


327.     Va.— Code,   1904,   §3591.     W.  Va. 
Code,  1906,  §§2096,  4162. 

[a]  Sufl&cient. — Although  not  strict- 
ly formal,  a  return  "not  levied  for 
want  of  sufficient  goods  and  chattels," 
is  not  a  nullity,  but  may  be  a  sulfi- 
cient  return.  Prima  facie,  it  is  suffi- 
cient.    State  r.  Steel,   11    Mo.  553. 

[b]  Insufficient. — Where  the  sher- 
iff's return  shows  that  the  property 
levied  on  is  not  sufficient  to  satisfy 
the  execution,  and  fails  to  show  why 
a  further  levy  is  not  made,  the  return 
is  clearly  insufficient.  Brown  r.  Brown, 
Thomp.  Cas.  (Tenn.)  41,  1  Shaun.  Cas. 
25. 

8.  Ark. — Jones  r.  Goodbar,  60  Ark. 
182,  29  S.  W.  462.  La.— Hill  v.  La- 
barre;  12  La.  Ann.  419.  Tenn. — Eaken 
&  Co.  V.  Boyd,  2  Sneed  204. 

[a]  An  irregularity  in  the  execution 
is  not  a  valid  excuse  for  failing  to 
make  a  return.  Jett  r.  Shinn,  47  Ark. 
373,   1   S.  W.   693. 

[b]  Holding  for  Sale.— The  officer 
cannot  excuse  his  failure  to  make  re- 
turn in  time  on  the  ground  that  he 
was  waiting  for  the  completion  of  the 
sale,  the  writ  not  being  necessary  for 
that  pi^rpose.  Neale  v.  Caldwell,  3 
Stew.    (Ala.)    134. 

[c]  Acts  of  Parties. — He  may  not 
excuse  his  failure  to  return  by  al- 
leging that  he  was  misled  by  one  of 
the  parties,  positive  instructions  alone 
being  sufficient  to  justify  him  in  hold- 
ing the  writ  after  the  return  dav.  Jett 
V.   Shinn,  47   Ark.   373,    1    S.   W.'693. 

[d]  Writ  Must  Be  Void.— The  sher 
iff  is  to  execute  all  writs  jdaced  in 
his  hands,  without  inquiry  into  the 
regularity  of  the  proceedings  upon 
which  they  are  founded.  Although  the 
process  in  his  hands  be  voidable,  or  er- 
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Nulla  Bona,. —  The  shoriff  may  return  the  writ,  nulla  bona,  under  the 
instruction  of  the  plaintiff,^  or  upon  finding  no  property  of  the  plaintiff 
subject  to  execution.^" 

(II.)  The  Levy.— (A.)  In  General.  —  Generally  the  officer  should  en- 
dorse upon  the  execution  the  fact  of  malcing  the  levy.^^ 

(B.)  Appraisement.  —  The  return  should  contain  a  reference  to  and 
explain  the  essential  facts  of  the  appraisement  proceedings.^-    It  shoulO 


roneous,  he  is  nevertheless  bound  to 
execute  it.  He  is  only  excused  from 
doing  so  when  the  process  is  absolutely 
void.  A  sheriff,  therefore,  cannot  ex- 
cuse his  refusal  to  levy  by  the  plea 
that  the  judgment  had  been  satisfied 
by  the  defendant  to  the  plaintiff's  in- 
testate during  the  latter 's  lifetime. 
Abererombie's  Admr.  v.  Chandler,  9 
Ala.  625. 

9.  Pottery  Co  v.  Levi  &  Co.,  48  La 
Ann.  777,  19  So.  752. 

[a]  "Stopped  by  order  of  plain- 
tiff" is  a  good  return.  State  v.  Mc- 
Donald, 9  Humph.  (Tenn.)  606. 

10.  Ga. — Tliornton  r.  Lane,  11  Ga, 
459.  111.— Merrick  v.  Carter,  205  HI 
73,  68  N.  E.  750.  N.  Y.— Card  v. 
Groesbeck    124  N.  Y.  Supp    372. 

[a]  Sufficient  Return  of  Nulla  Bona. 

(1)  "1  have  made  search  and  can  find 
no  property  of  the  defendants  in  my 
bailiwick  whereon  to  levy,"  is  a  suf- 
ficient return.  Goshorn  v,  Alexander, 
2    Bond    158,    10    Ted.    Cas.   No.    5,630. 

(2)  An  officer's  return  that  he  knows 
of  no  property  subject  to  the  fieri 
facias  is  equivalent  to  the  general  re- 
turn of  nulla  bona.  Gunn  v.  Howell, 
35  Ala.  144,  73  Am.  Dec.  484.  (3) 
"No  goods  or  chattels  found"  is  suf- 
ficient under  a  statute  which  provides 
that  the  officer  should  state  "he  could 
not  find  any  personal  property  of  the 
defendant  in  execution  on  which  to 
levy  "  Poineer  i'.  Bagnall,  49  N.  J. 
L.  226,  7  Atl.  858;  Matthews  v.  Miller, 
47  N  .7  L.  414,  1  Atl.  464.  (4)  But 
a  return  is  insufficient  which  states  that 
one  defendant,  when  there  are  several, 
has  no  property  subject  to  execution. 
Hassell    /•.    Southern    Bank    of    Ky.,    2 

^  Head    (Tenn.)    381. 

[b]  Insufficient.  —  (1)  The  return 
"finding  no  property  whereon  to  levy 
to  make  the  amount  of  this  execution, 
I  now  return  this  writ,"  held,  not 
to  be  a  return  nulla  bona.  Beers  r. 
Bunker,  6  Kan.  App.  697,  50  Pac.  505. 
(2)    But    the   return    "wholly    uusatis- 
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fied, "  is  not  sufficient,  as  it  does  not 
conclusively  appear  thereby  that  nf 
goods  were  to  be  found.  McDowell  v. 
Clark,  68  N.  C.  118. 

11.  See  fully  supra,  II,  B,  4,  i. 

12.  See  the  statutes  and  Bedford  i 
Kesler,  15  Ky.  L.  Eep.  31. 

As  to  recitals  concerning  the  appraise- 
ment in  the  return  of  an  extent,  see 
uifra,  II,  B,  8,  j,   (III),   (C). 

[a]  Error  in  Name  of  Appraiser. 
A  clerical  error  in  the  initial  letter 
of  the  name  of  an  appraiser  is  not 
fatal.     Hall  v.  Staples,  74  Me.  178. 

[b]  By  Reference. — In  a  levy  of 
real  estate,  the  officer  may  sufficiently 
return  that  the  appraisers  were  sworn, 
by  referring  to  indorsements,  made 
upon  the  execution  by  the  magistrate 
and  the  appraisers,  containing  certifi- 
cates that  the  requisite  oath  was  tak- 
en.    Fitch  V.  Tyler,   34  Me.  463. 

[c]  Error  Not  Fatal.— Where  it  ap- 
pears by  the  return  of  an  execution 
that  the  plaintiff  appointed  one  ap- 
I^raiser  of  the  property,  and  the  sheriff 
one,  a  failure  of  the  sheriff  to  return 
that  the  defendant  was  absent,  or  that 
he  refused  to  appoint  an  appraiser, 
will  not  render  the  sale  void.  Preston 
V.  Wright,  60  Iowa  351,  14  _N.  W.  352, 
following  the  principles  of  Hill  v.  Baker, 
32  Iowa  302;  Cavender  V.  Heirs  of 
Smith,  1  Iowa  306. 

[d]  Appointment  of  Appraisers. — A 
return  by  the  officer  that  the  debtor 
"refused"  to  appoint  an  appraiser,  is 
a  sufficient  substitute  for  an  allega- 
tion that  any  notice  was  given  to  the 
debtor.  "It  implies  that  thei  debtor 
made  no  objection  to  the  time  given. 
Fitch  r.  Tyler,  34  Me.  463. 

fe]  Signa.ture  to  Certificate. — Where 
the  return  states  that  two  of  the  ap- 
praisers signed  the  certificate,  "the 
other  declining  to  sign  the  same,"  it 
is  not  necessary  that  it  should  state 
the  cause  of  the  refusal  of  such  ap- 
praiser to  affix  his  signature..  McLel- 
lau  V.  Nelson,  27  Me.  129. 
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be  consistent  with  the  appraiser's  return.'"'  Bnt  it  has  been  held  that 
the  ajipraisement  is  no  part  of  the  return.** 

(C.)  Notice. —  The  return  should  set  out  the  essential  facts  relative 
to  the  notice  or  advertisement  of  the  levy  and  sale.*' 

(D.)  Sat.e.  — The  return  should  recite  the  facts  relative  to  the  place 
and  conduct  of  the  sale,  the  property  sold  and  tlie  amount  paid  there- 
for." 

Failure  To  Sell.  —  Wliero  no  pale  has  been  made  for  want  of  bidders, 
the  officer  sliould  state  in  his  return  the  fact  of  his  failure  and  the  cause 
thereof,  and  the  place  at  which  he  has  advertised  and  offered  the  prop- 
erty for  sale." 

Adjournments.  —  "Wlien  the  sale  has  been  adjourned,  the  return  in 
some  jurisdictions,  should  show  that  the  adjournment  was  expedient,*^ 
or  to  the  interest  of  all  concerned.*^ 

(E.)  Proceeds.  —  Any  payment  made  to  the  officer  should  be  indorsed 
on  the  writ.-'*  But  it  is  no  objection  to  the  validity  of  a  levy,  that  the 
officer  in  his  return  fails  to  state  the  amount  of  the  debt  and  fees  and 
charges  of  the  execution  levied,  since  this  may  be  made  certain  on  in- 
spection.-* 


13.  Chase  v.  Williams,  71   Me.   190. 

14.  Coan  v.  Elliott,  101  Ind.  275; 
Thurston    v.   Barnes,    10    Ind.    289. 

15.  See  the  statutes,  and  the  fol- 
lowing: Kan. — Hazen  v.  Webb,  (38  Kan. 
308,  74  Pac.  1111.  Me.— Millett  v. 
Blake,  81  Me.  531,  18  Atl.  293,  10  Am, 
St.  Rep.  275.  Mass. — Blake  r.  Rogers, 
210  ilass.  588,  97  N.  E.  68;  Holmes  r. 
Jordan,  1G3  Mass.  147,  39  N.  E.  1005; 
Rand  r.  Cutler,  155  Mass.  451,  29  N. 
E.  1085.  Mich.— Grand  Rapids  Nat. 
Bk.  V.  Kritzer,  116  Mich.  688,  75  N.  W. 
90.  Neb.— Kuhn  v.  Kilmer,  16  Neb. 
699,  21  N.  W.  443.  Ore.— United  States 
ISrort.  &  T.  Co.  V.  Marquam,  41-  Ore. 
391,  69  Pac.  37;  German  Sav  &  L. 
Soc.  V.  Kern,  38  Ore.  232,  62  Pac.  788, 
63  Pac.  1052.  Tex.— Crabtree  v.  White- 
sell  e,  65  Tex    111 

[a]  Wlien  there  has  been  an  ad- 
journment of  tlio  sale,  notice  of  same 
must  be  shown  by  the  return.  Wilsou 
V.  Bucknam,  71  Me.  545.  See  infra, 
II,  B,  8,  f,   (IT),   (D). 

16.  See  the  statutes  and  the  fol- 
lowing: 111. — Gardner  r.  Eberhart,  82 
111  316.  Me.— Townsend  r.  Meader,  58 
Me.  2SS.  Miss.— Baldwin  v.  Dreyfus, 
92  :\riss.  94,  45  So.  428. 

[a]  Place  of  Sale. — The  return  is 
sufficient  if  it  does  not  state  the  place 
of  sale,  providing  it  appears  therefrom 
that  there  was  a  time  and  place  speci- 
fied  iu   the   advertisement.     Backus   i". 


Danforth,  10  Conn.  297;  Beattie  r.  Rob- 
in, 2  Vt.  181. 

[b]  Sale  Made  by  Parcels.— (1) 
The  failure  to  show  that  the  property 
was  sold  in  parcels  does  not  affect  tho 
validity  of  the  sale.  Wilson  v.  Swasey 
(Tex.),'  20  S.  W.  48.  (2)  But  in  Cohen 
v.  Menard,  136  111.  130,  24  N.  E.  604, 
it  is  held  that  it  is  the  duty  of  the 
officer  selling  en  masse  to  make  a  full 
return,  stating  all  the  facts  affecting 
his  right  to  sell  en  masse. 

17.  See  the  statutes. 

18.  Frazee  v.  Nelson,  179  Mass,  456, 
462,  61  N  E.  40;  Ela  r.  Yeaw,  158 
Mass.  190^  33  N.  E.  511;  Sanborn  v. 
Chamberlin,   101   Mass.  409,  417, 

19.  Wilson  V.  Bucknam,  71  Me,  545. 

20.  See  the  statutes. 

21.  Rawson   v.  Clark,  38  Me.  223. 

[a]  Items  of  Charges  and  Fees, 
where  the  officer's  return  does  not 
state  specifically  the  items  of  his 
charges  and  fees,  nor  the  gross  amount, 
but  that  the  land  levied  upon  was  ap- 
praised at  a  certain  sum,  ' '  which  is 
the  amount  of  the  execution,  fees, 
and  charges,"  it  is  sufficient,  as  the 
execution  and  return  taken  together, 
furnish  data  for  ascertaining  the 
amount  of  charges.  Kern  v.  Briggs,  46 
Me.  467. 

[b]  It  is  insufficient  to  state  in  a 
return  that  certain  money  was  "taken 
for   costs."     The    return   must   specify 
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(III.)  Description  of  Property.  —  Tlie  return  should  describe  the  prop- 
erty levied  upon  with  such  reasonable  certainty  that  the  pnrcliaser  can 
thereby  find  and  identify  the  same,^^  or  contain  a  reference  to  another 
place  where  such  description  may  be  made  certain.-'^  Certainty  to  a 
o-eneral  intent,  such  as  would  put  the  owners  and  purchasers  on  in- 


what  the  costs  were.  Harrison  v. 
Thompson,   9   Ga.   310. 

22.  U.  S. — Barnes  v.  Billington,  1 
Wash.  C.  C.  29,  2  Fed.  Cas.  No.  1,015. 
Ala.— Civ.  Code,  1907,  §4104.  Colo. 
Laughlin  r.  Hawley,  9  Colo.  170,  11 
Pac.  45.  Ga. — Edinfield  v.  Milner,  138 
Ga.  402,  75  S.  E.  319;  Crawford  v.  Ver- 
ner,  122  Ga.  814,  50  S.  E,  958;  FokI 
V.  Nesmith,  117  Ga.  210,  43  S.  E.  483. 
111.— Stout  f.  Cook,  37  111.  283;  Fitch 
■V.  Pinckard,  5  111.  69.  Ind.— Law  v. 
Smith,  4  Ind.  56.  la.— Payne  f.  Bil- 
hngham,  10  Iowa  360.  Ky.— Mercer  V. 
Hickman-Ebbert  Co.,  32  Ky.  L.  Eep. 
230,  105  S.  W.  441;  Holcomb  v.  Hays, 
23  Ky.  L.  Eep.  352,  62  S.  W.  1028; 
Humpich  V.  Drake,  19  Ky.  L.  Eep. 
1782,  44  S.  W.  632.  Md. — Jarboe  r. 
Hall,  37  Md.  345;  Langley  v.  Jones, 
33  Md.  171;  Berry  v.  Griffith,  2  Harr. 
&  G.  337,  18  Am.  Dec.  309.  Miss. 
Hand  v.  Grant,  5  Smed.  &  M.  508,  43 
Am.  Dec.  528.  N.  H.— Lyford  v.  Thurs- 
ton, 16  N.  II.  399.  N.  J.— Canfield  v. 
Browning,  69  N.  .J.  L.  553,  55  Atl. 
101;  Wills  V.  McKinney,  41  N.  J.  L, 
120.  N.  C— Farrior  ^.  Houston,  100  N. 
C.  369,  6  S.  E.  72;  Chasteen  f.  Phil- 
lips, 49  N.  C.  459.  Tenn.— Helms  v. 
Alexander,  10  Humph.  44;  Pound  v. 
Pullen's  Lessee,  3  Yerg.  338;  Hender- 
son V.  Overton,  2  Yerg.  394.  Tex. 
Buckner  v.  Vancleave,  34  Tex.  Civ. 
App.  312,  78  S.  W.  541;  Stipe  v.  Shir- 
lev,  27  Tex.  Civ.  App.  97,  64  S.  W. 
1012;  Hayes  v.  Gallaher,  21  Tex.  Civ. 
App.  88,  .51  S.  W.  280;  Focke  v.  Garcia 
(Tex.  Civ.  App.),  41  S.  W.  187.  Vt. 
Gilson  V.  Parkhurst,  53   Vt.  384. 

As  to  description  of  property  in  the 
return  of  an  extent,  sec  infra,  II,  B, 
8,  j,   (III),    (B). 

As  to  endorsement  on  writ  of  de- 
scription of  property  levied  on,  see 
svpra,  II,  B,  8,  e,   (1). 

[a]  Sufficient  Description. — (1)  A- 
return  of  a  levy  upon  one  "fawn- 
colored  oxen,  one  dunn-pided  oxen," 
as  the  property  of  the  defendant  in 
execution,  was  not  void  for  indefinite 
description.  Denton  Bros.  v.  Hannah, 
12    Ga.    App.    494,    77   S.    E.    672.      (2) 
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A  description  of  ' '  two  tracts  of  land 
of  A.  B.,  one  being  that  upon  which 
he  resides,  the  other  that  upon  which 
his  mill  is  situated,"  was  held  good, 
and  any  further  and  false  description 
rejected.     Swift  r.  Lee,  65  111.  336. 

[b]  Where  levy  v^ras  made  upon  a 
certain  number  of  cattle  bearing  cer- 
tain brands,  it  was  not  insufficient  be- 
cause it  did  not  specify  the  exact  num- 
ber under  each  brand.  Brown  v.  Hud- 
son, 14  Tex.  Civ.  App.  605,  38  S.  W. 
653. 

[e]  Insufficient  Description. — A  levy 
upon  a  lot  of  land,  which  identifies  it 
only  by  reference  to  a  given  number 
in  a  named  city  will  be  held  to  bd 
void  for  uncertainty,  when  there  are 
several  lots  of  that  number  in  the  city. 
Miller  v.  Brooks,  120  Ga.  232,  47  S.  E. 
646. 

[d]  Where  the  return  of  the  sheriff 
on  the  execution  described  the  prop- 
erty levied  upon  as  "a  lot  of  lumber 
consisting  of  fencing,  flooring,  sheet- 
ing, studding,  siding,  etc.,  as  the  prop- 
city  of  the  defendant,"  it  was  held 
that  the  levy  was  invalid  for  want  of 
precision  and  certainty  in  the  descrip- 
tion. Payne  v.  Billingham,  10  Iowa 
360. 

[e]  The  term  "appurtenances," 
used  in  the  return  of  levy  by  the 
slierifif,  is  too  general,  vague,  and  in- 
definite, to  comprehend  in  its  meaning 
any  personal  property  as  the  subject 
of  levy.  Munroe  v.  Thomas,  5  Cal. 
470. 

23.  II.  S.— Barnes  v.  Billington,  1 
Wash.  C.  C.  29,  2  Fed.  Cas.  No.  1,015. 
Ky.— Bell  r.  Weatherford,  12  Bush  505. 
Me.— French  v.  Allen,  50  Me.  437.  Mass. 
Allen  V.  Taft,  6  Gray  552;  Boylstoii  c 
Carver,  11  Mass.  515.  N.  J.— Wills  r. 
McKinney,  41  N.  .1.  L.  120.  Tenn. 
Eiley  v.  'Frost,  1  Leg.  Eep.  272,  2 
Shann.  Cas.  333;  Brigance  v.  Erwin's 
Lessee,  1  Swan  375.  Tex. — Traylnr  r. 
Lide,  7  S.  W.  58.  Vt.— Gilman  v 
Thompson,  11  Vt.  643;  Maeck  v.  Sin- 
clear,  10  Vt.  103;  Galusha  v.  Sinclear, 
3  Vt.  394. 


JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF     243 

quiry,  is  sufficient.-"  But  it  has  bc-en  held  that  the  de-seription  should 
be  as  certain  as  is  required  in  a  sheriff's  deed,^^  and,  on  the  other  l\and, 
that  the  particularity  recpiired  in  tax  sales  is  not  necessary.^"  The  re- 
turn may  have  the  requisite  certainty  by  reference  to  natural  or  arti- 
ficial objects  on  the  land,  or  to  adjoining  land:"  but  a  return  which  is 
defective  for  uncertainty  can  be  aided  by  a  reference  only  when  the 
thing  referred  to  forms  a  part  of  the  record.^*  The  nature  and  extent 
of  defendant's  interest  in  the  property  levied  upon  need  not  be  par- 
ticularly set  out. 2"  A  general  description,  if  it  identifies  the  property, 
is  sufficient  •^°  and  when  an  error  is  made  in  naming  a  thing,  the  de- 
scription will  control.-''^  A  slight  discrepancy  in  the  description  will  not 
invalidate  a  return,*^  nor  will  a  wrong  description  affect  the  validity 
of  the  sale.^^ 

Mortgaged  Property. —  The  fact  that  personal  property  levied  upon  is 
pledged  or  iirortgaged  should  appear  from  the  return.^*  The  mortgage 
should  be  particularly  described,^^  or  a  reference  made  to  the  registry 
where  it  may  be  found.^° 

(IV.)  Unneccssarj'  Recitals.  —  Any  action  that  is  not  responsive  to  the 
commands  of  the  writ  need  not  be  incorporated  in  the  officer's  return;^' 


24.  Christian  v.  Mynatt,  11  Lea 
(Tenn.)  615;  Brown  r.  Dickson,  2 
Humph.  (Tenn.)  395;  Swan's  Lessee  v 
Parker,  7  Ycrg.  (Tenn.)  490,  27  Am. 
Dec.  522;  Buckner  r.  Vancleave,  34 
Tex.  Civ.  App.  312,  78  S.  W.  541. 

25.  Henry  r.  MUchell,  32  Mo.  512. 

26.  Kilmer  r.  Gallahcr,  120  Iowa 
575,  95  N.  W.  180. 

27.  Burrowes  r.  Gibson,  42  Mich. 
121,  3  N.  W.  293;  Brigance  V.  Erwin's 
Lessee,  1  Swan  (Tenn.)  375.  And  see 
Bell  r.  Weatherford,  12  Bush  (Kv.) 
505;  Holcomb  v.  Hays,  23  Ky.  L.  Rep. 
352,  62  S.  W.  1028. 

28.  Chasten  v.  Phillips,  49  N.  C. 
459;  Gibbs  v.  Thompson,  7  Humph. 
(Tenn.)  179;  Taylor's  Lessee  V.  Coz- 
art,  4  Humph.   (Tenn.)   433. 

29.  Humphrey's  Exr.  r.  Wade,  84 
Ky.  391,  1  S.  W.  648;  Guelot  v.  Pearee, 
18  Ky.  L.  Rep.  1004,  38  S.  W.  892; 
Davis  r.  Goforth,   1   Lea   (Tenn.)    31. 

30.  Hill  r.  Harris,  10  B.  Mon.  (Ky.) 
120,  50  Am.  Dec.  542. 

SI.  Ebelharr  v.  Tennelly,  118  Ky. 
43,  80  S.  W.  459. 

32.  Barber  Asphalt  Pav.  Co.  v. 
Kiene,  99  ]\ro.  App.  528,  74  S.  W.  872. 

[a]  County  and  state  omitted. 
Baldwin  r.  Drcvfus,  92  Miss.  94,  45  So. 

Misnaming  the  Township. — Per- 

Spauliliiio;,  2  ]\[i(.'h.  \7u . 
Clerical  Errors, — Where,   in  the 


lur.s  (• 


description  of  land  levied  upon,  the 
starting  point  was  stated  to  be  in  the 
north  line  of  a  certain  highway  and 
at  the  northwest  corner  of  a  certain 
house  lot,  and  it  appeared,  that  the 
house  lot  iay  on  the  north  side  of  the 
same  highway  and  that  its  southwest 
corner  was  the  only  point  where  it  ad- 
joined the  road  and  the  land  levied 
ujion,  it  was  held,  that  the  court  would 
intend  that  the  word  "north  west" 
was  written,  by  mere  clerical  error,  for 
"south  west,'-  and  that  the  mistake 
■was  not  fatal  to  the  lew.  Barnard 's 
Admr.  f.  Russell,  19  Vt.  334. 

33.  Bell  r.  Weatherford,  12  Bush 
(Ky.)  505;  Reid  r.  Heaslcy,  9  Dana 
(Ky.)  324;  Galot  v.  Pearee,  18  Ky.  L. 
Rep.   1004,   38   S.   W.   892. 

34.  Johnson  v.  Gerber,  114  Minn. 
174,    130    N.   W.   995. 

35.  Coffin  r.  Freeman,  84  Me.  535, 
24  Atl.  986;  Bartlett  f.  Gilcreast,  72 
N.  H.  145,  55  Atl.  189. 

36.  Coffin  V.  Freeman,  84  Me.  535,  24 
Atl.  986. 

37.  Conn. — Finch  r.  Bishop,  13  Conn. 
576.  N.  H.— Derrv  Bank  c.  Webster, 
44  N.  H.  264.  Vt.— Willard  f.  Whip- 
ple,  40    Vt.    219. 

[al  Extraneous  Matters. — It  is  the 
officer's  duty  to  certify  only  to  tlie 
acts  performed  by  him  in  his  official 
capacity  in  the  execution  of  the  pro- 
cess,   and    not    as    to    some    agreement 
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e.  g.,  a  previous  attachment  on  mesne  proeess,^^  or  the  fact  of  record- 
ing.^^ 

(V.)  Date. —  The  indorsement  or  return  should  bear  the  date  on 
which  it  was  made,*"  and  also  the  time  when  filed  with  the  clerk  of  the 
court.*^ 

(VI.)  Signature  —  The  return  should  be  signed  by  the  officer  who 
makes  it/-  but  his  signature  may  be  endorsed  thereon  by  another  if 
he  adopts  it  as  his  own.*^ 

(VII.)  Presumptions. —  In  accordance  with  the  general  rule  that  the 
officer  will  be  presumed  to  have  done  his  duty,  that  which  is  necessarily 
or  reasonably  to  be  inferred  from  his  return  will  be  presumed  until  the 
contrary  is  shown.**    So,  it  has  been  held  that  the  return  indorsed  on 


between  the  parties  of  which  he  may 
have  had  knowledge,  and  his  certificate 
on  the  latter  point  is  no  more  entitled 
to  be  received  in  evidence  then  the 
certificate  of  any  other  person  with 
like  knowledge  of  the  alleged  agree- 
ment. Barr  v.  Combs,  29  Ore.  .399,  45 
Pac.  776. 

38.  Derry  Bank  v.  Webster,  44  N. 
H.   264. 

39.  Finch  V.  Bishop,  13  Conn.  576; 
"Willard  v.  Whipple,  40  Vt.  219. 

As  to  necessity  of  alleging  the  re- 
cording of  a  return  of  an  extent,  see 
infra,  IT,  B,  8,  j,    (V). 

fa]  It  is  not  necessary  to  the  valid- 
ity of  a  levy  that  the  of&cer  should 
stale  in  his  return  that  the  levy  was 
actually  recorded,  as  the  recording  is 
not  his"  act,  hut  the  official  act  of  the 
town  clerk.  Willard  v.  Whipple,  40  Vt. 
219. 

40.  White  v.  Farley,  81  Ala.  563,  8 
So.   215. 

[a]  Clerical  Error. — The  levy  of  one 
of  the  executions  being  dated  the  day 
before  its  issue,  is  an  evident  clerical 
mistake  and  does  not  vitiate  it.  Een- 
shaw  V.  Lloyd,  50  Mo.  368. 

41.  Yatter  v.  Pitkin,  72  Vt.  255,  47 
Atl.   787. 

42.  Ga. — Vickers  v.  Hawkins,  128 
Ga.  794,  58  S.  E.  44.  Ky. — Humphrey 's 
Exr.  V.  Wade,  84  Ky.  391,  1  S.  W.  648; 
Galot  V.  Pearce,  18  Kv.  L.  Eep.  1004, 
38  S.  W.  892.  Mo.— Bennett  V.  Vin- 
\ard,  34  Mo.  216.  Tex. — Howard  v. 
North,  5  Tex.  290,  51  Am.  Dec.  769. 
Va.— Slingluff  V.  Collins,  109  Va.  717, 
64  S.  E.  1055. 

See  supra,  TT,  B,  8,  c. 

[a]  By  a  deputy  in  the  name  of  his 
principal.  Emley  v.  Drum,  36  Pa.  123; 
Eastman  v.  Curtis,  4  Vt.  616. 
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43.  Vickers  t\  Hawkins,  128  Ga. 
794,  58  S.  E.  44. 

[a]  Wliere  the  undisputed  evidence 
that  the  levying  officer  caused  the 
property  to  be  advertised  for  sale  pur- 
suant to  the  levy,  personally  cried  at 
the  sale,  executed  a  deed  to  the  pur- 
chaser and  made  an  entry  of  the  sale 
on  the  fieri  facias,  it  is  sufficient  to 
authorize  an  inference  that  the  levy- 
ing officer  adopted  the  signature  as  his 
own.  Vickers  v.  Hawkins,  128  Ga.  794, 
58  S.   E.  44. 

44.  m. — Rivard  v.  Gardner,  39  111. 
125;  Pecos  Irr.  &  Imp.  Co.  v.  Olson,  63 
111.  App.  313.  Miss. — Drake  v.  Collins, 
5  How.  253.  Mo.— Blodgett  V.  Perry, 
97  Mo.  263,  10  S.  W.  891,  10  Am.  St. 
Rep.  307.  Tex. — Jones  v.  Meyer  Bros., 
25  Tex.  Civ.  App.  234,  61  S.  W.  553. 
Vt.— Beattie  v.  Robin,  2  Vt.  181. 

[a]  As  to  Levy. — When  the  officer'? 
return  shows  that  he  levied  the  execu- 
tion upon  the  land,  but  does  not  recite 
how  the  levy  was  made,  the  presump- 
tion is  that  he  made  it  as  required  by 
law.  White  v.  Laurel  Land  Co.,  26  Ky. 
L.  Rep.  775,  82  S.  W.  571. 

[b]  Legal  Appraisement  Presumed. 
When  a  return  states  that  the  property 
was  sold  "after  having  the  same  ap- 
praised" it  will  be  presumed  that 
there  was  a  legal  appraisement.  Hew- 
itt V.  Stephens,  5  La.  Ann.  640. 

fc]  When  a  nulla  bona  return  is 
made,  (1)  the  presumption  arises  that 
the  officer  made  demand  on  the  defend- 
ant and  was  unable  to  find  any  prop- 
erty on  which  to  levy.  Hort^n  v. 
Brown,  45  111.  App.  171.  But  (2)  a 
nulla  bona  return  before  the  return 
day  of  the  writ  does  not  carry  the  pre- 
sumption that  nothing  could  be  made 
ou  the  writ  between  the  date  of  the 
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the  execution  was  made  with  the  knowledge  and  approbation  of  the 
officer  whose  name  is  sicrned  thereto,'''''  that  his  intention  was  to  Fnake  a 
le£?al  return,'"'  within  the  proper  time,"'^  that  the  k'vy  referred  to  was 
made  within  the  officer's  jurisdiction,""*  and  that  when  the  execution  is 
found  in  the  clerk's  office  it  was  returned  there  by  the  officer  in  the 
discharge  of  his  duty.^'-'  But  no  such  presumption  arises  when  the  writ 
is  returned  nulla  bona  by  direction  of  the  plaintiff,°°  or  after  the  re- 
turn day,^^  or  when  from  the  substance  of  the  return  it  cannot  be  seen, 
in  such  cases,  that  he  was  unable  to  find  property  of  the  debtor.'^- 


return  anrl  the  roturn  day.     Hamlin  v. 
Reynolds,  22  111.  207. 

[d]  If  an  interlineation  appears  on 
the  face  of  an  officer's  retvim,  and  there 
is  no  evidence  to  show  when  it  was 
done,  the  court  will  presume  that  it 
was  done  before  the  return  was  made, 
when  the  ofScer  had  authority  to  alter 
his  return.  Sloan  v.  Stanly,  33  N.  C. 
627. 

[e]  Necessary  Inference. — From  a 
return  stating  that  the  officer  sold  the 
property  levied  on  and  delivered  the 
possession  thercpf  to  the  defendant 
under  the  writ,  it  may  be  fairly  in- 
ferred that  he  had  previously  actually 
seized  the  property  thereunder.  How- 
ard r.  Baum,  73  Mo.  App.  235. 

[f]  "Substantial  compliance"  with 
the  statute  carries  with  it  the  presump- 
tion that  everything  was  done  which 
was  necessary  to  be  done,  and  such  a 
return  cannot  be  contradicted  by  show- 
ing that  notice  of  sale  was  not  given. 
Ervay  v.  Hill,  46  Wash.  457,  90  Pac. 
590. 

[g]  As  to  Posting  Notice  of  Sale. 
A  sheriff's  return  reciting  that  notice 
of  sale  was  posted  in  a  ]>ublic  place  at 
the  courthouse  is  not  void  on  its  face, 
under  a  statute  prescribing  that  the 
notice  shall  be  posted  at  the  courthouse 
door,  inasmuch  as  it  does  not  negative 
the  fact  that  it  was  posted  at  the  re- 
quired place,  and  the  presumption  is 
that  the  officer  complied  with  the  law. 
W'hitworth  v.  McKee,  32  Wash.  83,  72 
I'ac.  1046. 

[h]  Wlien  a  return  states  that  the 
sale  was  made  en  masse,  the  presump- 
tion holds  that  the  officer  did  his  duty 
and  first  offered  the  property  for  sale 
in  parcels.  Leppel  v.  Kus,  38  Colo.  292, 
88  Pac.  448. 

45.  Parker  r.  Sedwick,  5  Md.  281. 

46.  Eeinhardt  v.  Kennedv,  100  HI. 
App.  96. 

47.  Ala. — Barton     v.     Lockhart,     2 


Stew.  &  P.  109.  Ind.— .Tones  r.  Ko- 
komo  Bldg.  Assn.,  77  Ind.  340.  Ky. 
Maury  v.  Cooper,  3  J.  J.  Marsh.  224. 
Mo.— Marks   v.  Hardy,  86  Mo.  232. 

Time  for  making  return,  see  supra, 
II,  B,  8,  d. 

fa]  Date  of  Levy. — When  the  re- 
turn fails  to  state  the  date  of  the  levy, 
it  will  be  presumed  to  have  been  made 
on  the  day  the  execution  was  received 
bv  the  officer.  Scott's  Exx.  r.  Scott,  85 
Ky.  385,  3  S.  W.  598,  5  S.  W.  423. 

fb]  A  return  bearing  no  date  is 
presumed  to  have  been  made  on  the 
return  day.  Price  r.  Cloud,  6  Ala.  248; 
Woodward  v.  Harbin,  4  Ala.  534,  37 
Am.  Dec.  753.  Contra,  Izod  V.  Addi- 
son, 5  How.   (Miss.)  432. 

[e]  In  the  absence  of  a  date,  or 
other  evidence  showing  when  the  re- 
turn of  an  officer  on  a  writ  was  made, 
it  is  presumed  to  have  been  made  at 
a  time  when  he  had  the  right  to  make 
it,  and  m  due  time,  as  the  prima  facie 
presumption  is  that  the  officer  has  done 
his  dutv.  Eowe's  Admr.  v.  Hardy's 
Admr.,  97  Va.   674,  34  S.   E.   625. 

48.  Blair  r.  Compton,  33  Mich.  414; 
Jewett  r.  Guyer,  38  Yt.  209. 

[a]  When  the  return  is  informal  in 
not  stating  the  town  in  which  the  levy 
was  made,  except  by  inference,  it  is 
held  that,  until  the  contrary  appears, 
the  presumption  will  be  in  favor  of 
the  regularity  of  the  officer's  proceed- 
ings, that  the  property  was  levied  on  in 
the  same  town  where  it  was  advertised 
and  solil.     Jewett  r.  Guver,  38  Vt.  209. 

49.  Conwell   v.  Watkins,  71  111.  488. 

50.  Eeinhardt  V.  Kennedy,  106  111. 
App.  96;  Pecos  Irr.  &  Imp.  Co.  v.  Ol- 
son, 63  111.  App.  313. 

51.  Dixon  r.  White  Sew-Mach.  Co., 
128  Pa.  397,  18  Atl.  502,  15  Am.  St. 
Eep.  683,  5  L.  R.  A.  659. 

52.  Mich.  Central  R.  Co.  v.  Keohane, 
31  111.  144;  Pecos  Irr.  &  Imp.  Co.  v.  Ol- 
son, 63  HI.  App.  313. 
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(VIII.)  Defects  and  Objections.  — An  evident  clerical  error  in  the  offi- 
cer's return  ^^^ll  not  affect  its  validity ,^3  or  the  purchaser's  title.^* 

Objections  to  the  return,  if  known,  must  be  made  during  the  return 
term  of  the  writ.^^ 

g.  Amendments. — (I.)  Generally.  — Before  filing  his  return  the  offi- 
cer has  absolute  control  over  it  and  does  not  need  permission  to  amend.*"^ 
And  the  return  may  be  amended"  in  the  discretion  of  the  court^^ 


[a]  From  a  return  nulla  bona,  with 
the  added  words  "returned  with  sched- 
ule," the  only  presumption  that  can 
arise  is  that  the  defendant  had  merely 
property  exempt  from  execution. 
Thompson  v.  Yates,  61  111.  App.  262, 

53.  Skakel  v.  Cycle  Trade  Pub.  Co., 
237  Til.  4S2,  86  N.  E.  1058. 

54.  Fla. — McKinnon  v.  Lewis,  64 
Fla.  .S78,  60  So.  223.  lU.— Kinney  r. 
Knoebel,  47  111.  417;  Phillips  v.  Coffee, 
17  111.  154,  63  Am.  Dec.  357.  Md. 
Huddleson  V.  Eeynold's  Lessee,  8  Gill 
332,  50  Am.  Dec.  702. 

See  also  supra,  II,  B,  8,  b. 

55.  Yoshell  v.  Cavender,  1  Penne. 
(Del.)   167,  39  Atl.  989. 

56.  111.— Nelson  v.  Cook,  19  111.  440. 
Mass.— Welsh  v.  Joy,  13  Pick.  477.  Pa. 
Dixon  V.  White  Sew.-Mach.  Co.,  128  Pa. 
397,  18  Atl.  502,  15  Am.  St.  Eep.  683, 
5  L.  E.  A.  659. 

[a]  Officer's  Control.— In  the  trans 
fer  of  title  to  land,  by  the  levy  of  exe- 
cution, the  return  of  the  execution  into 
the  office  of  the  clerk  of  the  court  from 
vrhich  it  is  issued,  is  the  consummatino; 
act;  and  until  this  is  done,  the  previous 
].>roceedings  are  subject  to  the  control 
and  revision  of  the  officer.  Kellogg  v. 
Wadhnms,  9   Conn.   201. 

57.  Ark.— Clayton  v.  State,  24  Ark. 
16.  Ind. — Wilcox  V.  Moudy,  89  Ind. 
232.  Kan. — Stetson  r.  Freeman,  35  Kan. 
523,  11  Pac.  431.  Ky.— Bover  v.  Lin- 
coln, 3  Ky.  L.  Eep.  537.  Me.— Tolman, 
petitioner,  101  Me.  559,  64  Atl.  952; 
Chase  v.  Williams,  71  Me.  190.  Md. 
Jarboe  f.  Hall,  37  Md.  345.  Mass. 
Ilunneman  r.  Phelps,  207  Mass.  439, 
93  X.  E.  697;  Frazee  v.  Nelson,  179 
Mass.  456,  61  N.  E.  40;  Sawyer  ;;.  Har- 
man,  136  Mass.  414.  Mo. — State  v. 
Jenkins,  170  Mo.  16,  70  S.  W.  152.  Neb. 
O'Brien  t:.  Gaslin,  20  Neb.  347,  30  N. 
W.  274.  N.  H.— .Johnson  v.  Stone,  40 
N.  IT.  197,  77  Am.  Dec.  706.  N.  J. 
Homer  v.  Delaware,  etc.  Canal  Co.,  16 
N.  J.  L.  265.  N.  Y. — James  t;.  Gnrlcv, 
48  N.  Y.  163;   People  v.  Ames,  35  N. 
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Y.  482;  Williams  r.  Eogers,  5  Johns. 
163.  N.  C— Williams  v.  Weaver,  101 
N.  C.  1,  7  S.  E.  565;  Walters  v.  Moore, 
90  N.  C.  41.  Okla.— Payne  v.  Long- 
Bell  Lumber  Co.,  9  Okla.  683,  60  Pac. 
235.  Pa. — Whitmau  r.  Higby,  24  Pa. 
Co.  Ct.  236.  Tenn.— Atkinson  v.  Ehca, 
7  Humph.  59.  Vt. — Barnard  v.  Stev- 
ens, 2  Aik.  429,  16  Am.  Dec.  733.  W.  Va. 
Code,  1900,   §2086. 

As  to  amendments  of  the  return  of 
an  extent,  ?ec  i)ifra,  II,  B,  8,  j,  (IV). 

58.  Ind. — Wilcox  v.  Moudy,  89  Ind. 
232.  Miss. — Planters  Bank  r.  Walker, 
3  Smed.  &  M.  409.  Mo. — Scruggs  v. 
Scruggs,  46  Mo.  271.  N.  H. — Baker  V. 
Davis,  22  N.  H.  27.  Tex. — Morrill  V. 
FitzEferald,  36  Tex.  275.  Vt.— Barnard 
V.  Stevens,  2  Aik.  429,  16  Am.  Dec.  733. 

As  to  who  may  amend  return,  see 
mfm,  IT,  B,  8,  g,   (IT). 

[a]  Leave  to  amend  a  sheriff's  re- 
turn will  be  granted  as  a  matter  of 
course.     Turney  r.  Organ,   16   111.  43. 

fb]  Permission  Necessary. — An  offi- 
cer cannot  amend  his  return  without 
permission  after  having  filed  it  with 
tlie  clerk  of  the  court.  Watkins  V. 
Gayle,  4   Ala.   153. 

fc]  Amendment  From  Memory. 
"It  is  not  error  to  refuse  to  allow  an 
officer,  after  he  is  out  of  office,  and 
several  years  subsequent  to  the  trans- 
action, to  make,  wholly  from  memory, 
a  material  addition  to  his  return  of  a 
fact  which,  if  untrue,  could  not  be  dis- 
proved, and  which  could  have  made  but 
little  impression  on  his  memory,  and 
where  the  application  for  leave  to 
amend  was  not  supported  by  an  affi- 
davit." Fogg  V.  Bowman,  5  Mo.  App. 
579. 

[d]  Objection  to  Allowance  of 
Amendment. — The  propriety  of  per- 
mitting an  amendment  to  be  made  can 
only  be  questioned  by  resisting  the  mo- 
tion for  that  purpose,  or  by  an  appeal 
from,  or  writ  of  error  to,  the  judgment; 
pud  not  in  anv  collnteral  proceeding. 
Stone  V.  Wilson)  10  Gratt.  (51  Va.)  529. 
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upon  motion"^  and  notice  to  the  adverse  party,*"*  after  it  has  ])con  re- 
turned. But  the  court  may  not  order  the  officer  to  amend  his  return;  it 
can  only  authorize  him  to  do  so.'^'  The  motion  to  amend  shouhl  be  ad- 
dressed to  the  court  from  ^vhich  tlie  writ  is  issued,'^-  and  not  to  the  ap- 
pellate court, "^  unless  on  apj^eal  tlie  whole  case  irocs  up.'''  A  return  which 
contains  a  manifest  error  does  not  need  to  be  formally  amended,  it  cor- 
rects itself.^' 

(II.)  Who  Mas'-  Procure.  —  The  indorsement  or  return  on  a  writ  of 
execution  may  be  amended  to  conform  to  the  truth  of  the  case  at  the 
request  of  the  officer  who  made  it,''''  or  his  deputy,"^  or  the  parties,'^^  or 
purchasers,'''*  or  a  deceased  officer's  representatives:'*'  but   this  priv- 


59.  Horner  i\  Delaware,  etc.  Canal 
Co.,  16  N.  J.  L.  265. 

[a]  After  it  has  been  filed'a  sheriff 
cannot  amend  his  return  upon  an  exe- 
cution, except  by  motion  to  the  court, 
upon  notice  to  the  creditor.  Hamnien 
V.  Minnick,  32   Gratt.   (73  Va.)   249. 

60.  Kan. — Stetson  v.  Freeman,  35 
Kan.  523,  11  Pac.  431.  Me.— Chase  r. 
Williams,  71  Me.  190.  Vt.— Barnard 
V.  Stevens,  2  Aik.  429,  16  Am.  Dec. 
733. 

[a]  If  the  application  to  amend  is 
made  prior  to  the  confirmation  of  the 
sale,  no  new  or  additional  notice  to  the 
defendant  in  the  execution  is  neces- 
sary. Stetson  V.  Freeman,  35  Kan.  523, 
11   Pac.   431. 

61.  Ark. — Humphries  v.  Lawson,  7 
Ark.  341.  Ind.— Wilcox  i:  Moudy,  89 
Ind.  232;  Walter  f.  Palmer,  18  Ind. 
279.  Mich. — Flvnn  7'.  Kalamazoo  Cir- 
cuit Court,  13S'Mich.  12G,  101  N.  W. 
222.  Pa.— Yastine  v.  Fury,  2  Serg.  & 
E.  426;  Phila.  Sav.  Fund  Soc.  v.  Pur- 
cell,  24  Pa.  Super.  205.  S.  D.— Black 
Hills  Brewinfj  Co.  r.  Middle  West  Five 
Ins.   Co.,   31    S.   D.   318,  140  N.   W.  687. 

Compelling  officer  to  make  return, 
see   infra,    II,  B,  8,  k. 

62.  Stancill  r.  Branch,  61  N.  C.  217: 
Dickinson  r.  Lippitt,  27  N.  C.  560; 
Schiflfer  r.  Fort,  1  Posey  Unrep.  Cas 
(Tex.)   198. 

63.  Stancill  r.  Branch,  61  N.  C.  216; 
Gihbs  r.  Brooks,  46  N.  C.  448. 

64.  Stancill  r.  Branch,  61  N.  C.  217 
{overruling  Smith  r.  Low,  24  N.  C. 
457);  King  v.  Breeden,  2  Coklw. 
(Tenn.)    455. 

65.  Gaar,  Scott  &  Co.  r.  Reesor,  28 
Ky.  L.  Rep.  1308,  91  S.  W.  717,  where 
an  execution  for  $250.00  was  returned 
as  fullv  satisfied  by  a  sale  which  net- 
ted $26.15. 


66.  Ala.— Wilson  r.  Strobach,  59  Ala. 
488;  Molin  r.  Hamner,  22  Ala.  578; 
Cawthorne  v.  Knight,  11  Ala.  268.  Ark. 
Clayton  v.  State,  24  Ark.  16.  Me. 
Wh'ittier  v.  Vaughan,  27  Me.  301.  Md. 
.Jarboe  v.  Hall,  37  Md.  345;  Berry  v. 
Griffith,  2  Har.  &  G.  337,  18  Am.  Dec. 
309.  Mass. — Ilunneman  v.  Phelps,  207 
Mass.  439,  93  Tv.  E.  697;  Chase  v.  Mer- 
rimack Bank,  19  Pick.  564.  Pa. — Low- 
euFtein  v.  Krell,  162  Pa.  267,  29  Atl. 
878.  Tenn. — Atkinson  v.  Rhea,  7 
Humph.  59.  Tex. — Thomas  v.  Browder, 
33  Tex.  783.  Wash.- Toner  v.  Page,  91 
Wash.  314,  157  Pac.  866. 

fa]  No  very  definite  rule  can  be 
laid  do'\\Ti  governing  amendments, 
in  all  cases;  but  an  officer  should  al- 
ways be  permitted  in  furtherance  of 
justice,  to  amend  his  return  on  an  exe- 
cution, according  to  the  facts,  unless, 
by  the  allowance  of  the  amendment, 
manifest  injustice  would  be  done.  Clay- 
ton  V.   State,   24   Ark.   16. 

Wlio  may  make  return,  see  supra,  II, 
B,  8,  c. 

67.  lUWov  r.  Brooks,  120  Ga.  232,  47 
S.  E.  646:  Stone  t.  Wilson,  10  Gratt. 
(51  Va.)   529. 

68.  Ala. — IMcMichael  v.  Branch 
Bniilv,  14  Ala.  496.  Mich.— Flyiin  r. 
Kahunazoo  Circuit  Judge,  136  Mich. 
23,  98  N.  W.  740.  N.  H.— Baker  r. 
Davis,  22  N.  H.  27.  N.  Y,— Davis  f. 
Weyburu,   1  How.  Pr.   153. 

69.  McMichael  r.  Branch  Bank,  14 
Ala.  496;  Lowenstein  v.  Krell,  162  Pa. 
267,   29   Atl.   S7S. 

fa]  But  a  purchaser  may  not  amend 
a  return  in  the  absence  of  the  officer. 
Bibb  r.  Collins,  51  Ala.  450. 

70.  'MclMichaol  v.  Branch  Bank,  14 
Ala.   496. 
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ilege  is  usually  not  grantod  to  strangers  to  the  proceedings,''^  unless 
they  have  au  interest  therein." 

(in.)  Time.  —  The  return  may  be  amended  at  any  tirae/^  even  at  a 
t-enn  subsequent  to  that  of  the  return/*  and  although  the  officer  mak- 
ing the  return  be  out  of  oi?ice  at  the  time  of  the  miaking  of  the  amend- 
ment," or  after  the  officer's  death,  on  motion  of  his  representatives/'' 
But  the  allowance  of  an  amendment  has  been  refused  after  an  un- 
reasonable lapse  of  time."  As  to  whether  an  amendment  may  be  per- 
mitted after  an  action  has  been  commenced  against  the  officer,  the  au- 


71.  Cawthorne  v.  Knight,  11  Ala. 
268. 

72.  jMcMichael  v.  Branch  Bank,  14 
Ala.  496. 

73.  U.  S. — Linthicum  v.  Eemington, 

5  Cranch  C.  C.  546,  15  Fed.  Cas.  No. 
8,377.  Ala. — Brandon  v.  Snows,  2 
Stew.  255.  Ark. — Lungren  v.  'Harris,  6 
Ark.  474;  Brown's  Admrs.  v.  Hill  & 
Co.,  5  Ark.  78.  Colo. — Breckenridge 
Mere.  Co.  v.  Bailif,  16  Colo.  App.  554, 
66  Pac.  1079.  Ga. — Dorminey  v.  Be 
Lang,  130  Ga.  618,  61  S.  E.  475,  124 
Am.  St.  Rep.  193;  Spencer  v.  Fuller, 
68  Ga.  73;  Hopkins  v.  Burch,  3  Ga. 
222.  111.— Kinney  v.  Knoebel,  47  111. 
417;  .Johnson  r.  Donnell,  15  111.  97; 
Tennent-Stribbling  Shoe  Co.  v.  Har- 
gardine-McKittrick  D.  G.  Co.,  58  111. 
App.  368.  La. — Rochelle's  Heirs  v. 
Cox,  5  La.  283.  Me.— Woods  v.  Cooke, 
61  Me.  215.  Md.— Jarhoe  v.  Hall,  37 
Md.  345.  Miss.^ — Howard  v.  Priestly, 
58  Miss.  21;  Garner  v.  Collins,  1  Walk. 
518;  Planters  Bank  v.  Walker,  3  Smed. 

6  M.  409.  Mo. — Scruggs  v.  Scruggs,  46 
Mo.  271;  Webster  v.  Blount,  39  Mo. 
500.  N.  H. — Avery  n.  Bowman,  39  N. 
H.  393.  N.  Y.— Davis  v.  Weyburn,  1 
How.  Pr.  153.     N.  C— Smith  v.  Daniel, 

7  N.  C.  128.  Tenn. — Atkinson  v.  Ehea, 
7  Humph.  59.  Tex. — Vaughan  v.  ^rt- 
nell,  28  Tex.  119.  Va.— Stone  v.  Wil- 
son, 10  Gratt.   (51  Va.)   529. 

[a]  Separate  Action. — The  sheriflP 
will  not  be  permitted,  on  the  motion 
of  a  party,  to  amend  the  return  on  an 
execution  issued  upon  a  judgment  ren- 
dered in  an  entirely  separate  and  dis- 
tinct action.  Black  Hills  Brew.  Co.  v. 
Middle  West  Fire  Ins.  Co.,  31  S.  D.  318, 
140  N.  W.  687. 

[b]  After  the  determination  of  the 
suit  in  which  the  execution  was  issued, 
an  amendment  changing  the  substance 
of  the  return  and  affecting  the  rights 
of  others,  or  seeking  to  evade  or  de- 
feat  the   operation    of   a   statute,   will 
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not  be  permitted.  This  rule,  however, 
does  not  apply  when  the  amendment  is 
for  the  purpose  of  correcting  a  mere 
oversight,  which  the  officer  might 
amend  as  a  matter  of  course,  even 
though  it  may  affect  the  rights  of  third 
parties.  Williams  v.  Houston,  71  N. 
C.  163;  Phillipse  v.  Higdon,  44  N.  C. 
380. 

74.  Ala. — McMichael  v.  Branch 
Bank,  14  Ala.  496.  Ky.— Malone, 
Chiles  &  Co.  r.  Samuel,  3  A.  K.  Marsh. 
350,  13  Am.  Dec.  172.  Va.— Rucker  f. 
Harrison,  6  Munf.  (20  Va.)  181;  Bul- 
litt's Exrs.  V.  Winstons,  1  Munf.  (15 
Va.)    269. 

75.  Ala. — McMichael  v.  Branch 
Bank,  14  Ala.  496.  Ind.— Turner  V. 
First  Nat.  Bank  of  Madison,  78  Ind. 
19.  Ky. — Newton  r.  Prather,  1  Duv. 
TOO.  La.— Elmore  r.  Bell,  2  Rob.  484. 
Me. — Kern  v.  Briggs,  46  Me.  467.  Mo. 
Scruggs  V.  Scruggs,  46  Mo.  271;  Miles 
V.  Davis,  19  Mo.  408.  N.  H. — Avery  v. 
Bowman,  39  N.  H.  393.  R.  I.— Lake  f. 
Howland,  15  R.  I.  628.  Tenn.— Conira, 
Shores  v.  Whitworth,  8  Lea  660.  Tex. 
Lawrence  v.  Aguirre  (Tex.  Civ.  App.), 
59  S.  W.  289. 

fa]  A  sheriff  may  amend  the  re- 
turn of  his  deceased  deputy  after,  as 
well  as  before,  the  expiration  of  his 
own  term  of  office.  Avery  v.  Bowman, 
39  N.  H.  393. 

[b]  In  Equity. — If  the  return  ought 
to  be  amended,  and  the  officer  is  no 
longer  in  office,  a  court  of  equity  will 
consider  that  done  which  should  have 
been  done  and  give  the  same  effect  to 
the  return  as  though  it  had  been 
amended.  Cook  v.  Dinsmore,  3  Ohio 
Cir.  Dec.  189,  5  Ohio  Cir.  Ct.  385. 

76.  McMichael  v.  Branch  Bank,  14 
Ala.    496. 

77.  Smith  v.  Burbridge's  Com.,  2 
Ky.  L.  Rep.  65;  Davidson  v.  Cowan,  12 
n!  C.  304. 
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* 
thoritios  arc  not  in  harmony,  some  allowing  it,"  and  some  not  allow- 
ing it.^" 

(IV.)  Scope. —  Amcnflmcnts  may  be  allowed  to  the  return  to  correct 
or  supply  dcfieieneies  in  regard  to  the  description  of  the  property,®" 
the  actual  time  of  returning  the  writ,**^  the  date  of  the  levy,*"-  or  as  to 
the  appraisement,^^  the  signature  on  the  return,^*  or  the  facts  concern- 
ing a  postponement  of  the  sale.^'    An  amendment  will  not  be  permitted 


78.  Ala. — Niolin  r.  namncr„22  Ala. 
578;  Governor  v.  Bancroft,  16  Ala.  605; 
Hodges  r.  Laird,  10  Ala.  678.  La. — An- 
bert  r.  Buhlor,  .'5  Mart.  (N.  S.)  489; 
Elmore  v.  Boll,  2  Rob.  484.  Miss. 
Howard  v.  Priestly,  58  Miss.  21 ;  Trot- 
ter V.  Parker,  38  Miss.  473.  Mo. — Cor- 
by r.  Burns,  36  Mo.  194.  Tex. 
Vaughan  r.  Warnell,  28  Tex.  119.  Va. 
Wardsworth  v.  Miller,  4  Gratt.  (45 
Va.)  99. 

fa]  "A  shcriflf  may,  by  leave  of 
court,  amend  his  reiturn  or  process, 
during  the  pendency  of  a  suit  or  mo- 
tion against  him,  though  the  amend- 
ment if  true,  will  relieve  him  from  li- 
ability." Wilson  V.  Strobach,  59  Ala, 
488.  "Even  though  a  suit  or  motion 
founded  on  the  original  return  be  then 
pending,  and  even  though  the  proposed 
amendment  be  inconsistent  with  the 
original  return,  and  take  away  the 
foundation  of  the  suit  or  motion." 
Stone  »;.  Wilson,  10  Gratt.  (51  Va.) 
529.  _  But  in  Carr  v.  Meade,  77  Va. 
142,  it  was  held  that  having  made  re- 
turn on  an  execution  and  on  that  re- 
turn, in  part,  a  decree  having  been 
entered,  in  subsequent  proceeding 
against  him  and  his  sureties,  the  sheriff 
will  not  be  permitted  to  amend  his  re- 
turn, so  as  to  explain  it  away  and  en- 
able his  sureties  to  escape  liability  for 
his   default. 

[b]  In  an  action  against  a  sheriff 
for  conversion,  the  question  arose  as 
to  the  right  of  the  sheriff  to  amend 
his  return  in  regard  to  the  statement 
that  ho  had  levied  subject  to  a  cer- 
tain mortgage.  The  court  said:  "It 
is  very  questionable  whether  such  a 
return  is  amendable;  but  if  so,  it  must 
be  done  upon  proof  that  it  was  made 
by  mistake  and  that  it  is  untrue,  with 
due  notice  to  the  parties  interested  in 
it,  and  by  the  court  in  which  it  is  a 
part  of  the  record."  Mendelson  v. 
Paschen,  71  Wis.  591,  37  N.  W.  815. 

79.  Colo. — Bl-eckenridge  Merc.  Co.  v. 
Pnilif,  16  Colo.  App.  554,  66  Pac.  1079. 
Ky.— Wilson    v.   Huston,    4    Bibb    332. 


Tenn. — King  v.  Breeden,  2  Coldw.  455; 
Atkinson  v.  Rhea,  7  Humph.  59;  Mul- 
lins  V.  .Johnson,  Rayburn  &  Co.,  3 
Humph.  396.  Vt.— Paul  v.  Slason,  22 
Vt.   231,  54  Am.  Dec.  75. 

80.  Clarke  v.  Belmear,  1  Gill  &  J. 
(Md.)   443. 

As  to  description  of  property  In  re- 
turn, see  sitprd,  IT,  B,  8,  f,   (TIT). 

fa]  A  return  of  a  levy  on  an  equity 
of  redemption  amended  to  show  that 
such  equity  included  a  creditor's  right 
to  contest  the  validity  of  a  second 
mortgage.  Mathes  v.  Dover  Nat.  Bank, 
62   N.   H.  491. 

fb]  Description  Supplied  by  Sher- 
iff's Deed. — The  return  upon  an  execu- 
tion omitted  to  describe  the  real  estate 
sold,  but  the  sheriff's  deed  conveying 
the  land  described  it  minutely.  In 
ejectment  brought  many  years  after- 
ward against  the  original  defendants  in 
execution,  the  sheriff,  not  being  de- 
pendent on  his  memory,  but  being  fur- 
nished by  the  deed  with  the  means  of 
accurately  supplying  the  defects,  might 
amend  his  return  so  as  to  make  it 
show  what  lands  were  sold  and  who 
was  the  purchaser.  Scruggs  v.  Scruggs, 
46  Mo.  271. 

81.  Ware  v.  Bucksport  &  B.  R.  Co., 
69  Me.  97;  Storer  r.  Haynes,  67  Me. 
420. 

82.  Brow^n's  Admrs.  v.  Hill  &  Co., 
5  Ark.  78. 

83.  Kellogg  r.  Wadhams,  9  Conn. 
201;  Chase  r.  Williams,  71  Me.  190. 

84.  Ky. — Humphrev's  Exr.  v.  Wade, 
84  Kv.  391,  1  S.  W.  648.  Me.— Wilton 
iVrfg.'Co.  r.  Butler,  34  Me.  431.  Tenn. 
Elliott  &  Co.  r.  Jordan,  7  Baxt.  376. 

[a]  "Where  the  truth  of  a  return 
.  .  .  is  not  questioned  and  no  good 
reasou  to  the  contrary  is  shown,  tho 
officer  making  it  should  be  allowed  to 
amend  by  signing  it,  and  thus  make 
valid  that  which  before  had  no  appear- 
ance of  official  authenticitv. "  Sling- 
luff  v.  Collins,  109  Va.  717,  64  S.  E. 
1055. 

85.  Wilson  v.  Bucknam,  71  Mo.  545. 
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to  add  anything  occurring  after  the  return  has  been  made.^^  Nor  will 
an  aniendmont  be  permitted  which  makes  a  substantial  change  affect- 
ing the  rights  of  parties,'^^  or  which  makes  any  change  that  will  affect 
the  vested  rights  of  third  parties  acquired  bona  fide  and  without  no- 
tice.®^ 

h.  Quashing  and  Vacating. — (I.)  Generally.  — The  court  from 
which  an  execution  issues  has  the  power  to  quash  a  return  for  any  de- 
fect which  appears  on  its  face*^^  on  a  motion  made  by  either  party  dur- 
ing the  return  term  of  the  writ.^° 

(II.)  Notice.  —  Notice  of  a  motion  to  set  aside  an  officer's  return  on 
the  writ  of  execution  must  be  given  to  the  parties  to  the  execution/-'^ 
the  officer  making  the  return,**-  and  to  the  purchaser  at  the  sale  under 
the  execution.^^ 


86.  Bibb  V.  Collins,  51  Ala.  450. 

87.  Hobart  f.  Bennett,  77  Me.  401; 
Panhandle  Nat.  Bk.  v.  Foster,  74  Tex. 
514,  12  S.  W.  223. 

[a]  An  officer  may  not  amend  his  re- 
turn of  "satisfied,"  to  show  that  he 
had  merely  received  a  promissory  note. 
Holt  f.  Robinson,  21  Ala.  106,  56  Am. 
Dec.   240. 

88.  Ala.— McMichael  v.  Branch 
Bank,  14  Ala.  496.  Cal.— Newhall  v. 
Provost,  6  Cal.  85.  Me. — Jackson  v. 
Esten,  83  Me.  162,  21  Atl.  830,  23  Am. 
St.  Eop.  765;  Williamson  v.  Wright,  75 
Me.  35.  Miss. — Howard  v.  Priestly,  58 
Miss.  21.  N.  J. — Bates  v.  Bachman,  2 
N.  J.  L.  J.   155. 

89.  U.  S.— Warfield  v.  Wirt,  2 
Cranch  C.  C.  102,  29  Fed.  Cas.  No.  17,- 
174.  Del. — Voshell  v.  Cavender,  1  Penne. 
167,  39  Atl.  989.  Miss. — Anderson  v. 
Carlisle  &  White,  7  How.  408.  Mo. 
Creath  v.  Dale,  69  Mo.  41.  Mont.— Mc- 
Gregor r.  Wells,  Fargo  &  Co.,  1  Mont. 
142.  N.  Y.— Lopez  v.  Campbell,  163  N, 
Y.  340,  57  N.  E.  501.  Okla.— D.  M. 
Osborne  &  Co.  v.  Hughey,  14  Okla.  29, 
76  Pac.  146. 

[a]  Obvious  Error. — When  a  return 
sets  out  certain  property  as  a  home- 
stead, which  on  its  face  is  an  unwar- 
ranted exemption,  a  motion  to  quash 
the-^eturn  will  prevail.  Creath  v.  Dale, 
69  Mo.  41. 

[b]  On  Evidence  Aliunde. — The 
court  cannot  quash  or  annul  the  return 
of  the  execution  on  motion,  on  evi- 
dence aliunde,  of  irregularity,  false- 
hood or  illegality  in  the  conduct  of  the 
sheriff.  This  can  only  be  reached  by 
action  against  the  sheriff  for  a  false 
return,  and  damages  resulting  there- 
from.   McGregor  v.  Wells,  Fargo  &  Co., 
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1  Mont.  142.  As  to  conclusiveness  of 
return  and  evidence  aliunde,  see  infra, 
II,  B,  8,  i. 

[c]  Sale  of  Third  Person's  Prop- 
erty.— But  in  Magwire  v.  Marks,  28  Mo. 
193,  75  Am.  Dec.  121,  the  court  held 
that  if  a  levy  of  an  execution  be  made 
upon  property  not  belonging  to  the  de- 
fendant therein,  and  such  execution  be 
returned  satisfied  to  the  amount  made 
by  the  execution  sale,  should  the  plain- 
tiff in  the  execution  be  compelled  to  re- 
fund to  the  true  owner  the  amount  re- 
ceived by  him  from  such  sale,  he  will 
be  entitled  to  have  the  satisfaction  en- 
dorsed on  the  execution  set  aside  and 
to  have  an  execution  issue  for  the  full 
amount  of  the  judgment. 

90.  Buckhannan,  Hagan  &  Co.  v. 
Tinnin,  2  How.  (U.  S.j  258,  11  L.  ed. 
259;  Voshell  r.  Cavender,  1  Penne. 
(Del.)   167,  39  Atl.  989. 

[a]  Laches. — A  return  will  not  be 
quashed  if  the  party  asking  it  be 
guilty  of  laches  in  making  the  motion. 
Buckhannan,  Hagan  &  Co.  v.  Tinnin,  2 
How.    (U.  S.)   258,  11  L.  ed.  259. 

fb]  But  if  the  party  making  the 
motion  did  not  have  notice  of  the  re- 
turn until  after  the  return  term,  then 
the  motion  may  be  made  at  the  term 
following  the  date  of  such  notice. 
Odom  V.  Causey,  59  Ga.  607. 

91.  State  Bank  r.  Marsh,  7  Ark.  390; 
McKinney  v.  Jones,  7  Tex.  598,  58  Am. 
Dec.  83.  See  also  Schiffer  r.  Fort,  1 
Posey  Unrep.  Cas.   (Tex.)    198. 

92.  State  Bank  v.  Marsh,  7  Ark. 
390;  Mann  v.  Nichols,  1  Smed.  &  M. 
(Miss.)  257.  Contra,  Sprinz  v.  Frank, 
81  Ga.  162,  7  S.  E.  177. 

93.  State    Bank    v.    Marsh,    7    Ark. 
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(III.)  Effect.  —  Quashing  the  officer's  return  does  not  per  se  annul 
any  ad  ion  taken  by  him  under  the  writ;'*'*  nor  does  it  revive  an  ex- 
tinpfuished  lien;"^  it  merely  renews  the  judgment  creditor's  privilege  of 
taking  out  another  writ.*"* 

i.  Conclnsiveness  and  Effect.  —  The  recitals  in  the  officer's  return 
are  competent  evidence  of  their  truth  as  to  all  matters  properly  incor- 
porated therein,  but  not  as  to  other  matters.^^  As  against  third  per- 
sons these  recitals  are  prima  facie  evidence."^   But  they  are  conclusive''^ 


390;    McKinney   t\   Jones,   7   Tex.   598, 
58  Am.  Dec.  83, 

94.  Schobee  v.  DeJman,  2  Litt.  (Ky.) 
116. 

95.  Ettlinger  V.  Tansey,  17  B.  Mon. 
(Kr.)'  364.  See  Campau  V.  Detroit 
Driving  Club,  135  Mich.  575,  98  N.  W. 
267. 

96.  Ettlinger  v.  Tansey,  17  B.  Mon. 
(Ky.)    364. 

As  to  alias  writ,  see  infra,  II,  B,  9. 

97.  Root  i;.  Columbus  E.  Co.,  45 
Ohio  St.  222,  12  N.  E.  812. 

[a]  "It  IS  well  settled  that  the 
return  of  an  officer  is  conclusive  as  to 
such  parties  and  privies  only  as  to 
Buch  facts  as  it  was  his  legal  duty  to 
state.  Cow.  &  Hill's  Notes;  Phil.  Ev. 
383;  Freem.  Ex.,  sec.  364.  A  return 
upon  a  writ  properly  embraces  no  more 
than  pertinent  history  of  what  was 
done  by  the  officer  in  executing  it 
according  to  its  requirement;  and  where 
it  is  made  to  include  matters  outside 
of  such  history,  the  matters  so  incor- 
porated constitute  no  part  of  the  re- 
turn, and  are  not  evidence  even  as  be- 
tween parties,  much  less  as  between 
strangers."  Root  v.  Columbus  R.  Co., 
45  Ohio  St.  222,  12  N.  E.  812. 

[b]  As  to  irrelevant  matters  it  is 
not  evidence.  Shannon  v.  McAIullin, 
25   Gratt.    (66  Va.)    211. 

98.  Ga. — Jinks  v.  American  Mfg.  Co., 
102  Ga.  604,  28  S.  E.  609.  Iiid.— Splahn 
V.  Gillespie,  48  Tnd.  397.  Me.— Chase 
V.  Oilman,  15  Me.  64.  Mass. — Baker  r. 
Baker,  125  Mass.  7.  N.  C— Miller  /■. 
Powers,  117  N.  C.  218,  23  S.  E.  182; 
Jackson  v.  .Jackson,  35  N.  C.  159.  N.  Y. 
Grouse  r.  Bailev,  10  N.  Y.  Supp.  273. 
Ohio.— Phillips  V.  Elwell,  14  Ohio  St. 
240.  Tenn. — James  v.  Kennedv,  10 
Heisk.  607.  Vt.— Ellison  r.  Wilson,  30 
A't.  60;  Burroughs  V.  Wright,  19  Vt. 
510;  Gates  v.  Gaines,  10  Vt.  346.  Va. 
Lathrop  v.  Lumpkin,  2  Rob.  52.  Wis. 
Sexton  V.  Rhames,  13  Wis.  99. 

[a]    Tile  return  of  the  officer  is  the 


legal  evidence  of  everything  therein 
cited  within  his  official  duty.  Gilson  V. 
Parkhurst,   53   Vt.   384. 

[b]  As  to  Third  Parties.— "  What- 
ever may  be  the  effect  of  the  return  as 
between  the  parties  to  the  execution, 
we  are  clear  it  is  not  the  sole  and  con- 
clusive evidence  of  the  facts  stated  in 
it  as  between  the  execution  creditor 
and  a  third  person;  in  this  case  an  at- 
taching creditor  of  the  execution  debt- 
or. The  contrary  doctrine  seems  to  be 
the  rule  of  the  common  law  in  Eng- 
land, but  in  the  American  states  gen- 
erally, and  in  this  state,  the  return  is 
held  to  be  only  prima  facie  evidence." 
Drake  i:  Mooney,  31  Vt.  617. 

99.  Ark. — Chapline  v.  Robertson,  44 
Ark.  202.  Cal. — Egcry  r.  Buchanan,  5 
Cal.  53.  Colo.— People  v.  Finch,  19 
Colo.  App.  512,  73  Pac.  1120.  Ind. 
Clark  v.  Shaw,  79  Ind.  164;  Stockton 
r.  Stockton,  59  Ind.  574;  Splahn  r.  Gil- 
lespie, 48  Tnd.  397;  Bennett  V.  Jones, 
7  Blackf.  110.  Kan.— Steffins  v.  Gur- 
ney,  61  Kan.  292,  59  Pac.  725.  Ky. 
Wiiite  V.  Laurel  Land  Co.,  26  Kv.  L, 
Rep.  775,  82  S.  W.  571.  Me.— True  v. 
Emery,  67  Me.  28.  Mass. — Baker  v. 
Baker,  125  Mass.  7.  Mich. — Flynn  v. 
Kalamazoo  Circuit  Judge,  136  Mich.  23, 
98  N.  W.  740.  Minn.— Hutchins  v.  Car- 
ver  County  Comrs.,  16  Minn.  13;  Tullis 
/;.  Brawlev,  3  Minn.  277.  Mo. — Mason 
r.  Perkins,  180  Mo.  702,  79  S.  W.  683. 
N.  Y. — Walden  v.  Davison,  15  Wend. 
575.  Ohio. — Langdon  r.  Summers,  10 
Ohio  St.  77;  Hill  v.  Kling,  4  Ohio  135. 
Pa. — Jafifray's  Appeal,  101  Pa.  583; 
Bogue's  Appeal,  83  Pa.  101;  Rice  f* 
Groff,  58  Pa.  116.  Vt.— Yatter  v.  Pit- 
kin, 72  Vt.  255,  47  Atl.  787;  Wilson  r. 
Spear,  68  Vt.  145,  34  Atl.  429;  Wood 
r.  Doane,  20  Vt.  612.  Va,— Rowe's 
Admr.  v.  Hardy's  Admr.,  97  Va.  674, 
34  S.  E.  625;  Taylor  r.  Dundass,  1 
Wash.   92. 

As  to  conclusiveness  of  the  return  of 
extent,  see  infra  II,  B,  8,  j,  (VI). 
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as  between  the  parties  to  the  action,  and  their  privies^  and  not  subject 
to  collateral  attack  or  impeachment,-  except  in  a  direct  action  against 
the  officer  for  making?  a  false  return.^  Therefore  the  return  may  not  be 
contradicted  by  extrinsic  evidence,"*  except  to  identify  the  property,^ 
or  to  show  a  clerical  error  in  a  recital,''  or  to  explain  a  mistake  on  which 
the  return  was  bascd.'^  The  officer  who  made  the  return  cannot  deny^  or 


[a]  Exception. — Return  conelusivo 
except  on  timelv  motion  to  quash.  Miss. 
Code,  in06,   §3963. 

[b]  Effect  of  the  Rule.— By  this  it 
is  meant  that,  so  far  as  that  particular 
cause  is  coucerned,  nothing  can  be  al- 
leged against  the  validity  of  the  judg- 
ment, by  the  parties  to  the  suit,  which 
is  contradictory  of  the  return;  nor  can 
any  rights  acquired  under  such  judg- 
ment be  divested  or  disturbed  by  dis- 
proving the  return  of  the  ofiticer,  either 
upon  the  writ  of  summons  or  the  exe- 
cution. There  is,  however,  no  public 
policy  to  be  subserved  by  giving  to 
such  official  acts  any  greater  force  and 
effect  than  this,  while  great  injustice 
might  result  from  giving  the  principle 
a,  more  extended  application.  Decker 
V.  Armstrong,  87  Mo.  316. 

|c]  As  to  Directions  by  Plaintiff  To 
Return  Writ. — But  it  seems  proper  to 
allow  the  plaintiff  in  an  execution  to 
dispute  the  sheriff's  indorsement  there- 
on that  the  plaintiff  had  directed  him 
to  return  the  execution  to  the  clerk. 
Vroman  v.  Thompson,  51  Mich.  452,  16 
N.  W.  808. 

1.  Stockton  V.  Stockton,  59  Ind.  574. 
[a]     Title    Derived    Prior    to    Levy. 

One  claiming  rights  in  property  that 
has  been  sold  on  execution,  by  a  title 
originating  prior  to  the  levy,  is  not 
pirecluded  by  the  return  of  the  ofQcer 
from  showing  the  real  facts  as  to  the 
validity  of  the  levy  and  sale.  Win- 
field   V.   Adams,   34   Mich.   437. 

2.  Ark. — Chapline  v.  Eobertson,  44 
Ark.  202.  Cal. — Egery  v.  Buchanan,  5 
Cal.  53.  Kan.— Thompson  v.  Pfeiffer, 
60  Kan.  409,  56  Pac.  763.  Ky.— Com. 
V.  Salyer,  146  Ky.  453,  142  S.  W.  1015. 
Mass. — Sawyer  v.  Harmon,  136  Mass. 
414;  Sanborn  v.  Chamberlin,  etc.,  101 
Mass.  409;  Simmons  v.  Bradford,  15 
Mass.  82.  Minn.— Tullis  v.  Brawley,  3 
Minn.  277.  Mo.— Abies  v.  Webb,  186 
Mo.  233,  85  S.  W.  383,  105  Am.  St. 
Rep.  610;  Decker  v.  Armstrong,  87  Mo. 
316.  N.  C— Edwards  v.  Tipton,  77  N, 
C.  222.  Tex.— Flaniken  v.  Neal,  67  Tex. 
€29,  4  S.  W.  212. 

Vol.  XVI 


[a]  Effect  of  Irregularities.— That 
an  execution  is  not  properly  indorsed, 
and  proper  credits  are  not  made,  will 
not  render  it  void  in  a  collateral  pro- 
ceeding.    Hall  V.  Doyle,  35  Ark.  445. 

3.  Ind.— Stockton  v.  Stockton,  59 
Ind.  574;  Splahn  v.  Gillespie,  48  Ind. 
397.  Ky.— Taylor  v.  Com.,  3  Bibb.  356. 
Minn. — Folsom  v.  Carli,  5  Minn.  333, 
80  Am.  Dec.  429. 

Action  for  false  return,  see  the  title 
"Sheriffs,  Constables  and  Marshals." 

4.  Mass. — Blake  v.  Rogers,  210  Mass. 
588,  97  N.  E.  68.  Me.— True  v.  Emery, 
67  Me.  28;  Tibbets  v.  Merrill,  12  Me. 
122.  N.  J.— Wills  V.  McKinney,  41  N, 
J.  L.  120.  Pa.— Phila.  Sav.  Fund  Soc. 
V.  Purcell,  24  Pa.  Super.  205.  Tenn, 
Cowan  V.  Sloan,  95  Tenn.  424,  32  S.  W, 
388;  Union  Bank  v.  Barnes,  10  Humph. 
244;   Hill  v.  Hinton,  2  Head  124. 

5.  Broaddus  v.  Smith,  121  Ala.  335, 
26  So.  34;  Morgan  v.  Spangler,  14  Ohio 
St.  102;  Douglass  t:  McCoy,  5  Ohio  522; 
Matthews  v.  Thompson,  3  Ohio  272. 

6.  Davidson  v.  Chandler,  27  Tex. 
Civ.  App.  418,  65  S.  W.  1080. 

7.  McNeal  v.  Hunt,  6  Kan.  App.  670, 
50  Pac.  63. 

8.  Ala. — Governor  v.  Bancroft,  16 
Ala.  605;  Barton  v.  Lockhart,  2  Stew. 
&  P.  109.  Ark. — Lawson  v.  Main,  4 
Ark.  184.  Colo.— People  v.  Finch,  19 
Colo.  App.  512,  76  Pac.  1120;  Brecken- 
ridge  Merc.  Co.  v.  Bailiff,  16  Colo.  App. 
554,  66  Pac.  1079.  Ind.— State  v.  Cis- 
ney,  95  Ind.  265.  Kan. — Sponenbarger 
r.  Lemert,  23  Kan.  55;  Gapen  v.  Ste- 
phenson, 17  Kan.  613.  Me. — Cowan  v. 
Wheeler,  31  Me.  439;  Wyer  v.  Andrews, 
13  Me.  168.  Mass. — Gardner  v.  Hos- 
nier,  6  Mass.  325.  Miss. — Doe  ex  dem. 
Van  Campen  v.  Snyder,  3  How.  66.  Mo, 
Hopke  V.  Lindsay,  83  Mo.  App.  85.  N.  H. 
.Johnson  v.  Stone,  40  N.  H.  197.  N.  J. 
Hustick  V.  Allen,  1  N.  .1.  L.  168.  N.  Y. 
Townsend  V.  Olin,  5  Wend.  207.  N.  C. 
Walters  v.  Moore,  90  N.  C.  41;  Gov- 
ernor V.  Tivitty,  12  N.  C.  153.  Pa. 
Freeman  v.  Apple,  99  Pa.  261;  Miller 
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conlrr.diet  it,  nor  may  his  sureties.^  But  the  purchaser  is  neithei 
bound  hy  the  return  nor  protected  by  it.^°  The  legal  effect  of  a  return 
may  always  be  inquired  into  and  determined. ^^ 

After  an  execution  has  been  returned,  the  officer  has  no  control  oven 
it  or  authority  under  it.^^ 

,]'.  Return  of  Extent. — (I.)  Necessity  for.  —  Tt  is  an  essential  re- 
quisite to  the  purchaser's  title  thai  the  return  of  an  extent  of  an  exe- 
cution on  land  be  filed  with  the  clerk  of  the  court  from  which  the  writ 
issued." 

(II.)  Time  for.  —  The  return  must  be  made  within  the  life  of  the  exe- 
cution.^'' 

(III.)  Form  and  Sufficiency. —  (A.)  In  General. —  All  the  material 
facts  necessary  to  show  that  the  law  has  been  complied  with  should 
appear  from  the  officer's  return." 


V.  Com.,  5  Pa.  294;  Brownfield  r.  Com., 

13  Ser?.    &    R.    265.     Wis.— Mendelson 
f.  Paschen,  71  Wis.  591,  37  N.  W.  815. 

[a]  Deputy's  Return. — A  sheriflE 
cannot  contradict  the  return  of  his 
deputy.  Sheldon  v.  Payne,  7  N.  Y. 
453. 

[b]  As  to  Delivery  of  Property. 
Evidence  that  the  sheriff  delivered  the 
property  by  an  agent  or  deputy,  will 
not  have  the  effect  of  contradicting  his 
return,  that  he  himself  delivered  it. 
Fatapsco  r.  Magee,  86  N.  C.  3.50. 

[c]  As  to  Title. — The  sheriff  is  pre- 
chilled  from  the  assertion  of  a  different 
title  to  the  goods  seized  under  his 
execution  than  that  shown  to  have  been 
acquired  liy  his  levy  of  the  process. 
Hopke  r.  Lindsay,  83  Mo.  App.  85. 

9.  Bngot  r.  State,  33  Ind.  262. 

10.  Meherin  v.  Saunders,  131  Cal. 
681,  63  Pac.  10S4,  54  L.  E.  A.  272. 

11.  Holconib  r.  Ilavs,  23  Kv.  L.  Rep. 
352,  62  S.  W.  1028;  Doe  r.  Ingerscll,  11 
Smcd.  &  M.  (Miss.)  249.  See  also 
Wildasin  r.  Bare,  171  Pa.  387,  33  Atl. 
305;  Appeal  of  Titusville  Noveltv  Iron 
Wks.,  77  Pa.  103;   Hoffman  v.  Danner, 

14  Pa.  25. 

[a]  To  Interpret  Terms. — Parol  evi- 
dence adinissililo  to  enable  the  court  to 
understand  the  terms  used  in  the  de- 
scription of  the  property  levied  upon. 
Ilolcomb  r.  Havs,  23  Ky.  L.  Rep.  352, 
62  S.  W.  1028.' 

12.  Ala. — Chaney  v.  Burford  Lum- 
ber Co.,  132  Ala.  315,  31  So.  309.  Kan. 
Buist  V.  Citizens'  Sav.  Bank,  4  Kan. 
App.  700,  46  Pac.  718.  K.  I.— Rowley 
V.  Nichols,  14  E.  I.  14. 

13.  Me.— Cutting  V.  Harrington,  104 
Mc.  96,  71  Atl.  374,  129  Am.  St.  Rep. 


373;  Caldwell  f.  Blake,  69  Me.  4,58. 
N.  H.— Rand  v.  Hadlock,  6  N.  H.  514. 
Vt.— Russell   r.   Brooks,   27   Vt.   640. 

[a]  Against  Tax  Collector. — An  ex- 
tent against  a  delinquent  tax  collector 
for  revenues  collected  and  due  the  town 
treasury  does  not  require  a  return. 
IlKcketfc  f.  Amsden,  57  Vt.  432. 

Necessity  for  return  generally,  see 
supra,   11,  B,   8,  b. 

14.  Hall  r.  Hall,  5  Vt.  304. 

[a]  The  time  of  returning  into  the 
clerk's  office  an  execution  extended  on 
land,  is  not  material,  if  it  has  been 
recorded  in  the  registry  of  deeds  with- 
in three  montlis  after  the  extent.  Emer- 
son r.  Towle,  5  I\le.  197. 

Time  for  return  generally,  see  supra. 
II,  B,   8,  d. 

15.  Conn. — Bissell  v.  Nooney,  33 
Conn.  411;  Camp  v.  Bates,  13  Conn.  1; 
Booth  V.  Booth,  7  Conn.  350.  Me. 
Munroe  r.  Reding,  15  Me.  153;  Tibbcts 
V.  Merrill,  12  Me.  122.  Mass.— Picker- 
ing V.  Reynolds,  111  Mass.  83;  Will- 
iams t'.  Amorv,  14  Mass.  20.  N.  H. 
Avery  r.  Bowman,  39  N.  H.  393.  Vt. 
Sleeper  v.  Newburv  Sem.,  19  Vt.  451; 
Henry  v.  Tilson,  19  Vt.  447. 

Form  and  siifficiency  of  return  gen- 
erallv,  ?ee  supra,  IT,  B,  8,  f. 

fa]  Should  Be  Sufficient  hy  Itself. 
The  return  should  show  with  reason- 
able   certainty    the    quantity    of    land 

I  levied    upon    without    the    aid    of    ex- 

i  trinsic  facts  not  so  referred  to  as  to 
be  made  a  part  of  the  return.  Coc  v, 
Wickham,  33  Conn.  389. 

I  [b]  Should  Be  Specific— The  day 
the  extent  was  commenced  should  bo 
stated,  it   is   insufficient  to  say  that   it 

1  was     commenced     within     thirty    days 
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(B.)  Description  of  Property. —  The  return  of  an  extent  should  de- 
scribe the  land  levied  upon  by  metes  and  bounds;^"  but  tlie  descrip- 
tion is  sufficient  if  it  describes  the  land  with  such  certainty  that  there 
can  be  no  mistake  as  to  its  location/^  or  if  the  return  contain  a  refer- 
ence to  some  place  where  such  description  may  be  made  certain/^ 

(C.)  Appraisement.  —  The  return  of  the  officer  must  show,  either  ex- 
pressly or  by  necessary  inference,  that  all  the  statutory  requirements 
in  relation  to  the  appraisement  have  been  complied  with.^^  But  if  the 
certificate  of  appraisement  be  attached  to  and  made  a  part  of  the  re- 
turn, the  facts  therein  shown  need  not  be  set  out  in  the  return.^° 

(IV.)    Amendments.  —  The  officer  has  the  right  to  amend  his  retum^^ 


after    judgment.      Cooper    v.    Bisbee,    4 
N.  H.  329. 

[c]  Inferential  Statements. —  (1) 
The  return  is  sufficient  if  a  levy  is 
shown  from  the  acts  set  out  without 
specifically  averring  it.  Cowls  v.  Hast- 
ings, 9  Mete.  (Mass.)  476.  (2)  The 
return  of  the  extent  of  an  execution 
upon  real  estate  must  expressly  state 
every  fact  which  the  statute  malves 
essential  to  its  validity,  or  every  such 
fact  must  be  necessarily  implied  in 
what  is  stated.  Avery  v.  Bowman,  39 
N.  H.  393. 

[d]  Notice. — Under  a  statute  which 
])rovides  that  notice  of  levy  should  be 
given  to  the  execution  defendant's  at- 
torney in  the  absence  of  the  former, 
a  return  is  insufficient  which  shows  that 
notice  was  left  at  defendant's  usual 
place  of  abode.  Wellington  v.  Fuller, 
38  Me.  61. 

16.  Conn. — Eels  r.  Day,  4  Conn.  9o. 
Me.— Eoop  V.  Johnson,  23  Me.  335. 
Mass. — Hedge  v.  Drew,  12  Pick.  141, 
22  Am.  Dec.  416;  Boylston  v.  Carver, 
11   Mass.  515. 

fa]  Insufficient  Description. — A  re- 
turn which  merely  states  the  quantity 
of  land  levied  upon,  without  mention- 
insj  its  location  or  giving  its  bound- 
aries, is  insufiicient.  Eels  v.  Day,  4 
Conn.  05. 

As  to  description,  generally,  see  su- 
rra, IT,  B,  8,  f,    (TIT). 

17.  Roop  V.  Johnson,  23  Me.  335; 
Buck  ?;.  Hardy,  6  Me.  162;  Lyford  v. 
Thurston,  16  N.  H.  399. 

fal  Inconsistency  in  Description, 
If  the  descri[»tion  of  the  land  in  an  ex- 
tent be  sufficient  to  ascertain  the  land 
intended,  it  will  pass  although  some 
particulars  in  the  description  do  not 
agree.      Morse   v.   Dewey,   3   N.   H.   535. 

fb]  Land  extended  upon  by  an  eze- 
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cution  is  sufficiently  set  out  by  metes 
and  bounds,  within  the  meaning  of  the 
statute,  if  it  be  described  as  bounded 
by  the  lands  of  other  persons,  provided 
its  situation  can  be  ascertained.  Me- 
Conihe  v.  Sawyer,  12  N.  H.  396. 

18.  Me.— French  v.  Allen,  50  Me. 
437;  Eoop  r.  Johnson,  23  Me.  335.  Mass, 
Boylston  v.  Carver,  11  Mass.  515;  Her- 
ring V.  PoUey,  8  Mass.  113.  Vt.— Hyde 
V.  Barney,  17  Vt.  280,  44  Am.  Dec.  335; 
Maeck  o.  Sinclear,  10  Vt.  103. 

fa]  Several  Writs. — An  officer  hav- 
ing more  than  one  writ  for  and  against 
the  same  parties,  may  extend  upon  the 
same  parcel  of  land  without  specifying 
in  each  return  distinct  boundaries, 
Baldwin   ?•.  Foot,  1  Tyler   (Vt.)   14. 

19.  Conn.— Coe  v.  Wickham,  33 
Conn.  3S9;  Metcalf  v.  Gillet,  5  Conn. 
400.  Me. — Huntress  i\  Tinev,  39  Me. 
237;  Fitch  v.  Tyler,  34  Me.  463.  Mass, 
Allen  r.  Thaver,  17  Mass.  299.  N.  H. 
Whittier  v.  Varney,  10  N.  H.  291.  Vt. 
Day  &  Co.  v.  Roberts,  8   Vt.  413. 

[a]  Notice  to  Debtor.— (1)  The  re- 
turn of  an  extent  must  show  that  the 
debtor  was  duly  notified  to  choose 
an  appraiser.  Means  v.  Osgood,  7  Me. 
146.  (2)  But  if  the  return  state  that 
the  debtor  neglected  to  choose  an  ap- 
praiser it  is  suflicient,  as  this  state- 
ment carries  the  inference  that  he  had 
notice  of  the  time  and  place  of  the 
appraisement.  Blanchard  r.  Brooks,  12 
Pick.  (Mass.)  47;  Daniels  v.  Ellison,  3 
N.  H.  279. 

Recital  as  to  appraisement  generally, 
see  supra,  TI,  B,   8,   f,    (II),   (B). 

20.  Fitch  t.  Tyler,  34  Me.  463;  Will- 
iams V.  Amory,  14  Mass.  20. 

21.  Bates  v.  Willard,  10  Mete. 
(Mass.)    62. 

As  to  amendments  generally,  see  su- 
ina,  II,  B,  8,  g. 
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of  an  extent,  hy  leave  of  court,--  within  n  reasonable  time-^  as  to 
matters  of  forni;-'*  as,  for  exainjile,  to  add  his  signature,-^  change  a 
date,^^  or  correct  a  clerical  error  ;-^  providing  the  return,  before  be- 
ing amended,  is  not  a  nullity,-*'  and  the  rights  of  innocent  third  parties 
are  not  affected  thereby. -**  However,  an  amendment  as  to  a  fact  ma- 
terial to  the  title  will  be  permitted,  even  as  against  third  persons,  if  the 
return  show  on  its  face  a  comi)liance  with  all  the  requirements  of  the 
statute."*^ 

(V.)  Record.. —  The  officer's  return  of  an  extent  on  lands  must  be 
filed  for  record  in  accordance  with  the  statute. ^^  This  is  essential  to 
preserve  the  lien^-  and  to  pass  the  title,^^  but  not  as  l)etween  the  exe- 
cution creditor  and  debtor.^*  The  fact  of  recording  need  not  appear 
from  the  return.^^ 


22.  Pratt  r.  Wheeler,  6  Gray  (Mass.) 
520;  Baker  v.  Davis,  22  N.  H.  27. 

23.  Giliiiau  r.  S'letson,  16  Me.  124; 
Russ  V.  Giliiian,  IG  Me.  209;  Libbey  r. 
Copp,  3  N.   H.  45. 

fa]  After  Registry. — Me. — Howard 
r.  Turner,  (j  Greenl.  106.  Mass. — Bates 
V.  Willnrd,  10  Mete.  62.  N.  H.— Whit- 
tier  V.   ^'arIl(>y,  10   N.  H.  291. 

[b]  Alter' Term  of  Office.— Fitch  v. 
Tyler,  34  Mo.  40;i. 

[c]  Pending  Action  for  the  Land. 
Howard  v.  Turner,  6  Greenl.  (Me.)  106; 
Brown   ';.  Washington,  110  Mass.  529. 

24.  See  the  following:  Me. — Will- 
iamson V.  Wright,  75  Me.  35;  Fitch  v. 
Tyler.  34  Me.  463.  Mass.— Fratt  v. 
Wheeler.  6  Gray  520.  N.  H.— Saunders 
r.  First  Nat.  Bank,  61  N.  H.  31. 

25.  Briggs  v.  Hodgdon,  78  Me.  514, 
7    Atl.    387. 

26.  PJveleth  v.  Little,  16  Me.  374. 

27.  Peaks  v.  Gifford,  78  Me.  362,  5 
Atl.  879;  Brown  v.  Washington,  110 
Mass.  529. 

28.  M©.- Peaks  v.  Gifford,  78  Me. 
362,  5  Atl.  S79.  Mass.— Brown  r.  Wash- 
ington, 110  Mass.  529;  Pratt  r.  Wheeler, 
6  Gray  520.  N.  H.— Saunders  r.  First 
Nat.  Bank.  61  N.  H.  31;  Derry  Bank  i;. 
Webster,  44  N.  H,  264. 

29.  Me.— Briggs  r.  Hodgdon,  78  Me. 
514,  7  Atl.  3S7;  Gilnian  r.  Stetson,  16 
JMe.  124.  Mass.— Bates  r.  Willard,  10 
IMetc.  62.  N.  H.— Saunders  v.  First 
Nat.  Bank,  61  N.  H.  31;  Avery  v.  Bow- 
man, 39   N.   H.  393. 

30.  Knight  v.  Tavlor,  67  Me.  591; 
Smith  r.  Knight,  20  N.  H.  9. 

[a]  An  officer  will  be  permitted  or 
directed  to  amend  his  return  of  an  ex- 
tent, in  order  to  perfect  the  title,  ac- 
cording to  the  justice  and  truth  of  the 


case,  when  no  rights  of  third  persons 
have  intervened,  and  the  evidence  is 
full  and  satisfactory;  and,  even  as 
against  third  })ersons,  the  return  may 
and  will  be  thus  amended,  if  it  contain 
in  itself  sufficient  matter  to  show  that, 
in  making  the  levy,  all  the  requisitions 
of  the  statute  were  probably  complied 
with.  Avery  v.  Bowman,  39  N,  H. 
393. 

31V  Me,— Stevens  r.  Bachelder,  28 
Me.  218.  N.  H.— Morse  r.  Child,  7  N. 
H.  581.  Vt.— Hubbard  v.  Dewey,  2  Aik. 
312. 

As  to  filing  or  recording  the  return 
generally,   see  supra,   II,  B,  8,  e,   (IV). 

fa]  Before  Next  Term. — If  the  pro- 
ceedings of  the  levy  cannot  be  com- 
pleted so  that  record  can  be  made  prior 
to  the  return  day  of  the  execution,  it 
should  be  done  as  soon  after  as  may 
be  practicable,  and  at  least  prior  to  the 
next  term  of  court.  Morse  V.  Child,  7 
N.  H.  581. 

[b]  Before  Actual  Return. — The  rec- 
ord, in  the  town  clerk's  office,  of  an 
execution  levied  upon  real  estate,  and 
the  return  thereon,  is  to  be  made  within 
the  life  of  the  execution  and  before 
the  return,  and  if  not  so  made  the  levy 
is  void.     Little   r.  Sleeper,  37  Vt.  105. 

32.  Spencer  r.  Champion,  13  Conn. 
31. 

33.  Conn.— Tapliff  r.  Davis,  1  Root 
556.  Mass. — Sargent  r.  Peirce,  2  Mete. 
SO;  McGregor  v.  Brown,  5  Pick.  170. 
N.  H.— Morse  r.  Child,  7  N.  H.  581; 
Sullivan  r.  IMcKean,  1  N.  H.  371.  Vt. 
Perrin  ;•.  Reed,  33  Vt.  62. 

34.  Stevens  r.  Bachelder,  28  Me. 
218;  Perrin  r.  Reed,  33  Vt.  62. 

35.  Finch   v.  Bishop,   13   Conn.  576. 
[a]     But  see  Jewitt  v.  Guyer,  38  Vt. 
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(VI.)  Conclusiveness.  —  The  officer's  return  of  an  extent  on  realty  is 
coue'lusive  upon  tlie  officer,-'*'  parties,^''  and  all  claiming  under  them,^^ 

k.  Enforcing  Return.  —  The  officer  may  be  compelled,  on  applica- 
tion to  the  court  by  the  execution  plaintifiP,  to  make  his  return  ;^^  and 
this  may  be  done  either  by  motion,**^  by  contempt  proceedings,^^  or  by 
a  special  action  to  enforce  the  forfeitures  and  penalties  prescribed  by 
law  for  not  making  a  return.^-  Mandamus  wall  not  lie  to  compel  a 
sheriff  to  make  return  of  an  execution,  where  he  has  been  ordered  by 
the  court  to  withhold  its  return  pending  the  final  determination  of  an- 
other action  involving  property  affected  by  the"  lien  of  the  judgment 
upon  which  the  execution  had  issued.*^ 

9.  Alias  and  Pluries  Writs.  —  a.  Definition  and  Nature.  —  An 
alias  writ  is  a  second  writ  issued  where  one  of  the  same  Idnd  has  been 
issued  before  in  the  same  cause.**  It  is  in  itself  an  original,  and  does 
not  stand  in  lieu  of  the  tirst  writ.*° 

A  pluries  writ  is  one  issued  subsequently  to  the  original  and  to  an 
alias  writ.*" 


209,  wherein  the  court  says  the  return 
must  state  that  a  copy  was  filed  with 
the  town  clerk  in  order  to  create  a 
valid  lien,  though  not  essential  to  sub- 
sequent proceedings. 

36.  Me.— Allen  r.  Doyle,  33  Me.  420. 
N.  H.— Ladd  v.  Wiggin,  35  N.  H.  421, 
69  Am.  Dec.  551.  Vt.— Swift  V.  Cobb, 
10   Vt.   282. 

As  to  conclusiveness  generally,  see 
supra,  II,  B,  8,  i. 

37.  Me.— Mansfield  v.  Jack,  24  Me. 
98.  Mass. — Bott  v.  Burnell,  11  Mass. 
163.  N.  H.— Ladd  v.  Wiggin,  35  N.  H. 
421,  69  Am.  Dec.  551.  Vt.— Hathaway 
c.  Phelps,  2  Aik.  84. 

38.  Me.— Mansfield  v.  Jack,  24  Me. 
98.  Mass. — Bott  v.  Burnell,  11  Mass. 
163.  N.  H.— Ladd  v.  Wiggin,  35  N.  ii. 
421,  69  Am.  Dec.  551.  Vt.— Stevens  v. 
Brown,  3  Vt.  420,  23  Am.  Dec.  215. 

39.  See  the  cases  cited  infra,  this 
section. 

40.  Shindler  v.  Blunt,  1  Sandf.  (N. 
Y.)  683;  In  re  Dawson,  20  Abb.  N.  C. 
(N.  Y.)  188;  Holmes  v.  Eogers,  50  Hun 
600,  2  N.  Y.  Supp.  501,  18  N.  Y.  St. 
652;  National  Exch.  Bank  of  Boston  V. 
Burkhalter,  20  N.  Y.  Supp.  593. 

41.  Kowe's  Admr.  v.  Hardy's  Admr., 
97  Va.  674,  34  S.  E.  625. 

See  generally  the  title,  "Contempt." 

42.  Kowe's  Adm.r.  v.  Hardy's  Admr., 
97  Va.  674,  34  S.  E.  625,  75  Am.  St. 
Rep.  811. 

Bee  generally  the  title,  "Penalties, 
Forfeitures  and  Fines." 
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43.  State  v.  Hartman,  26  Wash.  524, 
67  Pac.   223. 

As  to  remedy  of  mandamus  generally, 
see  the  title  "Mandamus." 

44.  Swift  V.  Flanagan,  12  How.  Pr. 
(N.  Y.)   438. 

[a]  The  term  alias  necessarily  im- 
ports that  a  prior  execution  issued. 
Pollard  V.  Cocke,  19  Ala.  188. 

[b]  An  execution  issuing  upon  a 
forthcoming  bond  is  not  an  alias.  Cap- 
erton  v.  Martin,  5  Ala.  217. 

[c]  "A  venditioni  exponas  is  in  its 
nature  and  operation,  as  to  the  prop- 
erty on  which  the  levy  may  have  been 
made,  an  alias  execution;  it  merely 
commands  and  authorizes,  as  to  real 
estate,  the  completion  of  the  execution 
already  begun."  Beebe  v.  United 
States,  161  U.  S.  104,  10  Sup.  Ct.  532, 
40  L.  ed.  636;  Dryer  v.  Graham,  58  Ala. 
623.  But  the  fieri  facias  clause  at- 
tached to  a  writ  of  venditioni  exponas 
has  not  the  force  of  an  alias  fieri  facias, 
but  is  dependent  upon  the  result  of  the 
sale  under  the  venditioni  exponas  when, 
if  such  sale  be  insufiieient  for  the  pur- 
poses of  the  execution,  it  for  the  first 
time  becomes  operative.  Dunn  v.  Nich- 
ols, 63  N.  C.  107. 

As  to  necessity  for  return  of  original 
before  Issuance  of  alias,  see  infra,  II, 
E,   9,  c,   IT,    (A). 

45.  Kellogg  &  Co.  v.  Buckler,  17 
Ga.  187. 

46.  Swift  v.  Flanagan,  12  How.  Pr. 
(N.  Y.)    4.S8. 

[a]    A  pluries  writ  "technically  pre- 
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A  substitute  or  renewed  writ  is  one  issued  after  the  loss  or  destruc- 
tion of  the  first,  to  take  its  plaee.'*^  It  is  not  considered  strictly  an  alias 
writ.*^ 

b.  On  What  Fouvdcd.*^ —  There  must  be  a  valid,  faibsistinf?  judg- 
ment upon  which  to  issue  an  alias  or  pluries  writ."'  But  it  is  not  neces- 
sary that  the  judgment  should  expressly  provide  for  the  issuance  of 
an  alias  execution.'^ 

c.  Issuance  of.— (I.)  Right  to,  GeneraUy.  —  The  fact  that  statutes 
have  remained  silent  as  to  the  propriety  of  issuing  an  alias  or  have 
provided  that  the  original  may  be  renewed  or  reissued  does  not  take 
away  the  power  of  the  clerk  to  issue  an  alias.^^  "Where  satisfaclnon  of 
the  judgm.ent  was  not  obtained  by  the  original  writ,  the  creditor  is 
entitled  to  the  issuance  of  an  alias  or  pluries  writ."  Where  the  first 
writ  issued  for  too  small  an  amount,  an  alias  may  issue  for  the  bal- 
ance if  the  discrepancy  was  due  to  mistake,"  but  not  where  it  was  due 
to  plaintiff's  direetions.^^^  The  forfeiture  of  a  forthcoming  bond  given 
upon  the  interposition  of  a  claim,  does  not  deprive  the  execution  plain- 
tiff of  the  right  to  sue  out  an  alias  or  pluries  execution  on  his  original 
judgment.^^     Generally  the  plaintiff  cannot  arbitrarily  abandon  one 


supposes  two  or  more  •u'rits  isued  and 
returned  befors  it."  Sellers  r.  Hayes, 
17  Ala.  749;  Hamilton  r.  Lyman,  9 
Mass.   14,   17. 

47.  Del. — Morrison  V.  Taylor,  4 
Penne.  211,  55  Atl.  335.  Ga.— Cooper 
r.  Huff,  55  Ga.  119;  Kellogg  &  Co.  v. 
Buckler,  17  Ga,  187;  Eushin  r.  Shields 
&  Ball,  11  Ga.  636,  56  Am.  Dee.  436. 
N.  Y,— White  r.  Lovejoy,  3  Johns.  448. 

48.  Conn. — Eoberts  V.  Chureh,  17 
Conn.  142.  Ga. — Freeman  r.  Coleman, 
88  Ga.  421,  14  S.  E.  551;  Milner  r. 
Akin,  58  Ga.  555;  Walls  r.  Smith,  19 
Ga.  8.  N.  Y.— White  r.  Lovejoy,  3 
Johns.    448. 

[a]  Tn  Georgia  (1)  it  is  designated 
by  statute  as  an  alias  writ  in  lieu  of 
the  lost  original  (Ward  r.  IMill^r,  143 
Ga.  164,  84  S.  E.  480),  (2)  and  the  fact 
that  it  is  called  a  copy  is  immaterial. 
Ward  V.  Miller,  143  Ga.  164,  84  S.  E. 
480. 

49.  Foundation  for  writ  of  execu- 
tion generally,   see   supra,   IT,   B,    1,   b. 

50.  Lowry   r.   Richards,  62   Ga.  370. 
fa]     Loss      of      Judgment      Record. 

Where  the  original  execution  has  been 
returned  unsatisfied,  an  alias  may  bo 
issued  although  the  record  of  the  judg- 
ment is  lost.  Childress  f.  Marks,  2 
Baxt.    (Tenn.)    12. 

51.  Riddell  v.  Ebinger,  6  La.  Ann. 
407;  Weddington  r.  Carver,  45  Tex.  Civ. 
App.  68,  100  S.  W.  786.  Compare  supra, 
II,  B,  1,  b,  (I),  (B). 

IT 


52.  Walter  v.  Greenwood,  29  Minn. 
87,  12  N.  W.  145;  Yetzer  v.  Young,  3 
S.  D.  263,  270,  52  N.  W.  1054. 

53.  Steele  r.  Thompson,  62  Ala.  323; 
Steele  v.  Murray,  1  Blackf.  (Tnd.)  179, 
may  have  another  writ  of  the  same  or 
of  a  different  sort,  at  his  election. 

fa]  Abandonment  or  Removal  With- 
out Consent  of  Plaintiff. — Tf  the  levy 
be  abandoned  by  the  sheriff,  with  the 
consent  of  the  (iefendants,  without  the 
concurrence  or  authority  of  the  plain- 
tiff; or  if  the  property  is  eloigned  or 
removed  by  the  defendant  out  of  the 
reach  of  the  sheriff,  without  the  con- 
sent of  the  sheriff  or  the  plaintiff,  the 
latter  may  sue  out  a  new  execution. 
Walker  r.' Com.,  18  Gratt.  (59  Va.)   13. 

54.  Haw. — Tlackfeld  r.  Ludovico,  10 
Hawaii   34S.     N.  Y. — People   v.  Judges, 

1  Wend.  73.     Eng. — Hunt  r.  Passmore, 

2  Dowl.  P.  C.  414. 

55.  Todd  V.  Botchford,  86  N".  Y.  517 
(will  not  issue  for  collection  of  inter- 
est); People  r.  Onondaga,  3  Wend.  (N. 
Y.)    331. 

fal  'Where  Execution  Plaintiff  In- 
structed Under  Misapprehension. — How- 
tvcr  in  Bank  of  Shebovgan  c.  Trilling, 
75  Wis.  163,  43  N.  W.  830,  the  court 
allowed  an  alias  for  an  amount  which 
the  plaintiff  had  instructed  the  sheriff 
not  to  collect,  such  instruction  having 
been    given    through    misapprehension. 

56.  Fatten  v.  Hamner,  33  Ala.  307. 
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execution  and  needlessly  subject  the  defendant  to  the  costs  incident  to 
an  alias,^'  except  with  the  consent  of  the  defendant,'^  but  he  may 
abandon'  one  which  has  been  irregularly  or  improperly  issued  or  exe- 
cuted and  thereafter  have  an  alias  issued.'^''  And  the  fact  that  plain- 
tiff has  suffered  property  taken  under  the  original  writ  to  be  released, 
will  not  estop  him  from  procuring  an  alias.''" 

Substituted  or  Duplicate  Writs. —  Statutes  in  the  various  jurisdictions 
enact  that  if  an  outstanding  execution  be  lost  or  destroyed  previous  to 
the  satisfaction  thereof,  a  duplicate  execution  as  of  the  day  of  the 
lost  execution  may  be  issued."^ 

(II.)  Prerequisites  to. 02 — (A.)  Nfcessity  for  Return  of  Prior  Writ. 
An  alias  is  not  to  be  issued  until  the  return,  unsatisfied,  in  whole  or  in 


57.  Ark. — Trapnall  f.  Richardson,  13 
Ark.  543.  Ind.— Mclver  v.  Ballard,  96 
led.  76.  la. — McWilliams  v.  Myers,  10 
Iowa  325.  N.  Y.— McChain  v.  Duffy,  2 
Duer  645.  Va. — Baird  v.  Rice,  1  Call 
(5    Va.)    18. 

[a]  Abandonment  of  Sale.— A  judg- 
ment creditor  who  purchases  the  prop- 
erty at  the  sheriff's  sale  cannot  treat 
such  sale  as  a  mere  nullity  and  have 
another  execution  issued  for  the  col- 
lection of  his  judgment.  Harpham  t. 
Worthington,  100  Iowa  313,  69  N.  W. 
535. 

58.  Walker  v.  Com.,  18  Gratt.  (59 
Va.)    13. 

[a]  If  the  defendants  in  an  execu- 
tion be  a  principal  and  his  sureties, 
end  the  property  levied  on  be  that  of 
the  sureties,  the  plaintiff  may,  with  the 
consent  of  the  sureties  only,  abandon 
the  levy  and  afterwards  sue  out  execu- 
tions against  all  the  defendants.  Walker 
V.  Com.,  18  Gratt.   (59  Va.)   13. 

59.  Mass. — Slater  v.  Lamb,  150 
Mass.  239,  22  N.  E.  892;  Dewing  v.  Dur- 
ant,  10  Gray  29.  N.  Y.— Cairns  v. 
Smith,  8  .Johns.  337;  Green  f.  Burke, 
23  Wend.  490,  levy  made  by  a  con- 
stable who  is  a  minor.  Pa. — ^McKeeby 
V.  Webster,  170  Pa.  624,  32  Atl.  1096 
(writ  prematurely  issued) ;  Bole  v.  Bo- 
gardis,  86  Pa.  37;  Burns  v.  Toner,  9 
Phila.  37,  29  Leg.  Int.  68,  goods 
claimed  by  third  person. 

[a]  Wliere  a  levy  under  a  fieri  fa- 
cias has  been  abandoned,  to  enable  the 
plaintiff  to  sell  the  property,  an  alias 
fieri  facias  must  be  issued  and  a  new 
seizure  made  and  new  notice  of  the 
time  of  the  sale  given.  Roman  v, 
Denny,  19  La.  Ann.   521. 

60.  111.— Howard  v.  Bennett,  72  111. 
297.  Ind. — Coolev  ^".  Harper,  4  Ind. 
454.     Mich.— Lustiield  v.  Ball,  103  Mich. 
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17,  61  N.  W.  339.  Miss.— Parker  v. 
Dean,  45  Miss.  408.  Tenn.— Telford  v. 
Cox,  15  Lea  298.  Tex.— Cornelius  v. 
Burford,  28  Tex.  202. 

[a]  Release  Because  of  Chattel 
Mortgage. — Where  an  execution  is  re- 
turned by  the  sheriff  with  his  certificate 
showing  a  levy,  and  a  release  and  res- 
toration of  the  property  because  sub- 
ject to  chattel  mortgage  which  the 
judgment  creditor  refused  to  pay,  a 
second  execution  may  be  issued  by  the 
clerk.  Yetzer  v.  Young,  3  S.  D.  263, 
52  N.  W.  1054. 

[b]  Levying  Alias  Writ  on  Same 
Property. — Although  the  levy  is  re- 
leased because  plaintiff  refuses  to  give 
an  indemnifying  bond  to  the  sheriff, 
this  fact  does  not  prevent  the  levy  of 
an  alias  writ  upon  the  same  property. 
Clark  V.  Reiniger,  66  Iowa  507,  24  N. 
W.    16. 

61.  Fla.— Hart's  Est.  v.  Smith,  20 
Fla.  58.  Ga. — Freeman  v.  Coleman,  88 
Ga.  421,  14  S.  E.  551;  Torrent  v.  Suiter, 
67  Ga.  32;  Milner  v.  Akin,  58  Ga.  555; 
Walls  V.  Smith,  19  Ga.  8;  Kellogg  &  Co. 
r.  Buckler,  17  Ga.  187;  Rushin  v. 
Shields,  11  Ga.  636,  56  Am.  Dec.  436. 
la.— Code  (Sup.  1907),  §3955.  N.  Y. 
V/hite  V.  Lovejoy,  3  -Johns.  448,  no  stat- 
ute referred  to.  R.  I. — Gen.  Laws,  1909, 
ch.   303,    §5. 

As  to  lost  or  destroyed  process  and 
the  issuance  of  duplicates,  see  the  title 
"Process." 

62.  As  to  prerequisites  to  issuance 
of  writ  generally,  see  supra,  II,  B,  1, 
i,    (TJ). 

As  to  filing  of  transcript  as  prerequis- 
ite to  issuance  of  execution  upon  judg 
ment  of  an  inferior  court,  see  supra, 
IL  B,  1,  i,   (IV). 

As  to  docketing  of  judgment  as  pre- 
requisite to  issuance  outside  of  county 


JUDGMENTS  AND   DECh'EES,   EXFOECEMEXT   OF     250 

part,  of  the  firt^t  writ,""'  or  until  after  the  original  has  been  legally  ex- 


of   venue,  see  supra,  II,  B,  1,  g,   (H^. 

As  to  issuance  of  writ  in.  county  of 
venue  as  prerequisite  to  itssiiiiiicc  out- 
side, see  6Ui)ru,  ii,  iJ,   1,  g,   (,iiij. 

63.  U.  S.— Ross  V.  Duval,  13  Pet.  45, 
59,  10  L.  ed.  53;  Tayloe  r.  Thomson,  5 
Pet.  SoS,  369,  8  L.  ed.  154;  Corning  r. 
Burdick,  4  McLean  13.3,  6  Fed.  Cas. 
No.  3,246.  Ala.— Civ.  Code,  1907, 
§4087;  Steele  v.  Thompson,  62  Ala.  323. 
Ark.— Dig.  St.,  1904,  §3212;  Penning- 
ton's Exr.  V.  Yell,  11  Ark.  212.  Cal. 
Town  of  Hayward  v.  Pimontal,  107 
Cal.  386.  40  Pac.  545.  Conn.— Woods 
V.  Brzezi'nski,  57  Conn.  471,  IS  Atl.  252, 
ria.— G(>n.  St.,  1906,  §1613;  Jordan  v. 
Pt-ttv,  5  Fla.  326.  lU.— County  Court 
V.  Buck,  27  111.  440;  Evans  v.  Landou, 
6  111.  307.  Ind. — Cooley  r.  Harper,  4 
Tud.  454.  la.— Code,  1897,  §4031; 
Clark  V.  Reiniger,  66  Iowa  507,  24  N. 
W.  16;  Downard  r.  Crenshaw,  49  Iowa 
296.  Ky.— St.,  1909,  §1652.  La.— Hud- 
son V.  Dangerfield,  2  La.  63;  State  v. 
Juilge  Court  of  Probates,  3  Rob.  355; 
Maekey  r.  Trustees,  3  Mart.  N.  S.  390, 
Me. — Belcher  r.  Knowlton,  89  Me.  93, 
35  Atl.  1019;  Rice  f.  Cook,  75  Me.  45; 
Darling  r.  Rollins,  18  Me.  405.  Md. 
Waters  r.  Caton,  1  Harr.  &  McH.  407. 
Mass.— Rev.  Laws,  1902,  p.  1595; 
Cliesebro  r.  Barmc,  163  Mass.  79,  39  M, 
E.  1033;  Slater  v.  Lamb,  150  Mass.  239, 
22  N.  E.  892.  Mich.— HowcU 's  Ann. 
St.,  1913,  §13,002;  Friver  v.  McXaugh- 
ton,  110  Mich.  22,  67  N.  W.  978;  Miller 
V.  Hanley,  94  Mich.  253,  53  N.  W.  962; 
Nelson  v.  Ferris,  30  Mich.  497;  Presi- 
dent, etc.  Farmer's  &  M.  Bank  r.  King- 
sley.  2  Dougl.  379,  389;  Spa  fiord  r. 
Beach,  2  Douijl.  150.  Minn. — Walter  r. 
Greenwood.  29  Minn.  87,  12  N.  W.  145. 
Miss. — Locke  r.  Bradv,  30  IMiss.  21; 
McGohe  r.  Ilandloy,  5  ITnw.  625;  Tutt's 
Admr.  r.  Fulgham,  5  How.  021.  Mo. 
IIov\'ell  r.  Sherwood,  242  Mo.  513,  147 
S.  W.  810;  Clemens  v.  Brown,  9  Mo. 
718;  Lindell  v.  Benton,  6  Mo.  361; 
Dowsman  r.  Potter,  1  Mo.  518.  Neb. 
Reynolds  r.  Cobb,  15  Neb.  378,  19  N. 
W.  502,  execution  returned  after  levy 
nnd  before  sale  releases  the  property 
from  the  levy  and  gives  jud;j;nient  cred- 
itor richt  to  issue  alias.  N.  J. — Llovd 
r.  Wvckoff,  n  N.  J,  L.  218;  Trenton 
Delaware  Bridge  Co.  r.  Ward,  4  N.  .1.  L. 
320.  N.  Y.— Ledyavd  r.  Buckl-,  5  IliU 
571 J   Cumpstou  v.  Field,  3  Wend.  3S2; 


Swift  r.  Flanagan,  12  How.  Pr,  438; 
Cairns  v.  Smith,  8  Johns.  337;  Dorland 
r.  Dorland,  5  Cow.  417.  N.  C— Pell's 
Rev.,  19U8,  §618.  Pa.— Purd.  Dig.,  vol 
2,  p.  1577;  Moyer  v.  Sekenger,  10  W. 
N,  C.  242;  Landouzy  v.  Seelos,  4  W.  N. 
C.  151.  S.  C. — Jenkins  r.  Mayrant,  3 
j\IeCord  560.  S.  D. — Yetzer  v.  Young, 
3  S.  D.  263,  52  N.  W,  1054.  Tenn. 
Schaller  v.  Wickerham,  7  Coldw.  376; 
Union  Bank  f.  McClung,  9  Humph.  91; 
Daley  v.  Perry,  9  Yerg.  442;  Wiseman 
V.  Bean,  2  Heisk.  390.  And  see  Hogs- 
head V.  Carrulh,  5  Yerg.  227,  wherein 
an  alias  writ  was  issued  after  a  return, 
but  before  a  disposition  of  the  Jevj' 
rnadoi  upon  real  property,  the  court 
holding  that  a  levy  upon  real  property 
not  being  a  satisfaction  of  the  judg- 
ment, an  alias  writ  might  be  issued, 
Tex.— Spiller  v.  Holinger  (Tex.  Civ. 
App.),  148  S.  W.  338.  Va,— Sutton  v. 
Marve,  81  Va.  329.  Wis.— St.,  1898, 
§2968.  Eng.— Oviat  v.  Vyner,  1  Salk. 
318,  91  Eng.  Reprint  281;  Chapman  r. 
Bowlby,  8  Mees.  &  W.  249.  Can. 
Smith  c.  Jones,  7  N.  Bruus.  176. 

fa]  Reason  for  Rule. — The  court 
.'■houlil  see  what  has  been  done  under 
the  first  writ  so  as  to  be  able  to  give 
proper  directions  for  the  enforcement 
of  the  second.  Cumpston  c.  Field,  3 
Wend.  (N.  Y.)  382;  Cairns  f.  Smith,  8 
Johns.  (N.  Y.)  337. 

[b]  An  execution,  ordinarily,  must 
bo  regarded  as  existing  until  it  lias 
been  returned;  ami  in  cases  where  that 
cannot  bo  done,  it  devolves  upon  the 
part}'  in  interest  to  allege  and  prove 
facts,  showing  that  a  second  execution 
might  lawfullv  issue.  Merritt  r, 
Grover,  57  Iowa  493,  10  N.  W.  899. 

[c]  Alias  writs  of  possession,  being 
executed  upon  specific  proji^rtj'  only, 
may  he  issued  without  the  necessity  of 
a  previous  return  of  the  original. 
Cumpston  r.  Field,  3  Wend.  (N.  Y.) 
.".82;  Jackson  ex  dcm.  Thompson  v. 
Stiles,    9    Johns.    (N.    Y.)    391. 

[d]  A  statute  providing  that  only  one 
execution  shall  be  in  existence  at  tho 
same  time,  is  mandatory;  and  the  fact 
tliat  th»^  first  execution  was  ordered  re- 
turned, but  was  not,  does  not  make  a 
second  execution,  issued  before  the  first 
one  was  returned,  legal,  and  a  sale 
tlicrunder  valid,  ilerritt  v.  Grover,  61 
Iowa  99,  15  N,  W,  860. 
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ticgfuished  as  a  writ,*^*  either  by  virtue  of  its  quashal  or  otherwise. 
A  pluries  writ  may  not  issue  until  after  the  return  of  the  alias.''^ 
"Whore  nothinc:  appears  to  the  contrary,  it  will  be  presumed  that  a 

previous  execution  was  recjularly  issued,*'^  and  that  the  return  thereon 

was  made  before  the  issuance  of  the  alias  or  pluries,*'^ 

The  return  on  the  original  or  upon  the  alias  must  show  or  the  fact 

be  established  that  the  writ  remains  wholly  or  partly  unsatisfied,^^  or 


[e]  A  levy  of  execution  upon  money 
constitutes  a  satisfaction  of  the  jiulg- 
mont,  though  not  paid  over  by  the 
sheriff  until  the  determination  of  an- 
other suit,  where  it  was  stipulated  by 
the  judgment  creditor  that  it  should  be 
held  by  the  sheriff  to  abide  the  result 
thereof;  and  in  such  case  the  judg- 
ment creditor  w^ould  not  be  entitled  to 
the  issuance  of  an  alias  execution  for 
the  purpose  of  recovering  interest  on 
the  sum  the  sheriff  had  been  withhold- 
ing. Adams  v.  Nat.  Bank  of  Commerce, 
Sii  Wash.   20,   70  Pac.   105. 

[f]  A  return  which  shows  that  the 
sheriff  has  paid  the  judgment  because 
of  his  liability  due  to  his  negligent  de- 
lay in  collecting  an  execution,  and  has 
taken  an  assignment  from  the  plaintiff" 
to  a  third  person  in  trust  for  himself, 
the  judgment  is  not  thereby  extin- 
guished, and  no  oppression  appearing, 
the  assignee  is  entitled  to  an  alias  exe- 
cution thereupon.  Heileg  v.  Lemley,  74 
N.   C.   250. 

fg]  Where  alias  issues  on  what  is 
virtually  a  new  judgment,  being  on 
the  remainder  of  several  notes,  it  need 
not  await  the  return  of  the  original. 
Martin  v.  Mr-Bride,  2  Phila.   (Pa.)   343. 

[h"|  An  alias  writ  issued  after  the 
return  day  but  before  the  actual  return 
of  the  original  is  valid.  Supplee  v. 
Ashby,   8  W.   N.   C.    (Pa.)   407. 

[i]  Two  or  More  Writs  to  Different 
Counties. — See  supra,  II,  B,  1,  i,  (III). 

64.  U.  S.— Corning  v.  Burdick,  4  Mc- 
Lean 133,  6  Fed.  Cas.  No.  3,246.  Conn. 
Roberts  v.  Church,  17  Conn.  142.  N.  J. 
RamTnel  r.  Watson,  31   N.  J.  L,   281. 

[a]  Where  a  first  execution  is  found 
to  he  so  defective  as  to  be  invalid,  it 
niay  be  treated  as  void,  and  anollier 
issued.  Woods  v.  Brzezinski,  57  Conn. 
471,  18  Atl.  252;  Mitchell  v.  Duncan,  7 
Fla.   13. 

[b]  When  an  execution  has  been 
quashed  at  the  instance  of  the  claim- 
ant, as  defective  because  not  conform- 
ing to  the  judgment,  the  clerk  may  is- 
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sue  another  execution  which  does  con- 
form to  the  judgment;  and  whether  it 
be  called  an  original  or  an  alias  makes 
no  difference.  Westbrook  v.  Hays,  89 
Ga.  101,  14  S.  E.  879.  See  also  Lee's 
Admr.  V.  Thompson,  132  Ky.  608,  116 
S.  W.  775. 

[e]  Where  the  execution  of  the  first 
VTit  is  enjoined  because  of  an  irregu- 
larity in  the  proceedings,  an  alias  may 
be  issued  after  the  return  of  the  first 
and  a  correction  of  the  irregularities. 
Smith  f.  Purves,  20  La,  Ann.  278; 
V\''right  V.  Rousselle,  6  La.  Ann.  73. 

65.  Mass. — Hamilton  v.  Lyman,  9 
Mass.  14,  17.  Mich. — Howell's  Ann, 
St.,  1913,  §13002.  N.  Y.— Swift  V.  Flan- 
agan, 12  How.  Pr.  438. 

66.  Beebe  v.  United  States,  161  IT. 
S.  104,  16  Sup.  Ct.  532,  40  L.  ed.  633; 
Pollard  V.  Cocke,  19  Ala.  188;  Sellers 
V.  Hayes,  17  Ala.  749. 

67.  Douglass  v.  Owens,  5  Eich.  (S. 
C.)    5.34. 

68.  Cal.— Tevis  v.  Hicks,  38  Cal. 
234.  111.— Marshall  V.  Moore,  36  111. 
321;  People  v.  Brayton,  37  111.  App. 
319.  Ta. — Downard  V.  Crenshaw,  49 
Iowa  296.  Mass. — King  v.  Goodwin,  16 
IStass,  63.  Mich. — Friver  v.  McNaugh- 
ton,  no  Mich.  22,  67  N.  W.  978.  Minn. 
Hastings  Bk.  v.  Rogers,  13  Minn.  407. 
Ore.— Wright  v.  Young,  6  Ore.  87.  Pa. 
Missimer  v.  Ebersole,  87  Pa.  109.  Tenn. 
Carroll  v.  Fields,  6  Yerg.  305.  Tex. 
Cornelius  v.  Buford,  28  Tex.  202.  Va, 
Sutton  V.  Marye,  81  Va.  329, 

As  to  return  of  writ  generally,  seo 
supra,   IT,   B,   8. 

[a]  Where  the  return  fails  to  dis- 
close facts  from  which  the  court  can 
clearly  determine  whether  or  not  tho 
writ  has  been  fully  executed,  and  it  is 
made  to  appear  to  the  court,  by  affi- 
davits, not  contradictory  of  the  return, 
T)ut  explanatory  therof,  that  the  writ 
has  not  been  fully  executed,  it  is  com- 
petent and  proper  for  the  court  to 
order  and  direct  an  alias  writ  to  be 
issued.     Tevis  v.  Hicks,  38  Cal.  234. 
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if  the  return  shows  a  satisfaction  of  the  writ,  an  alias  cannot  siil^se- 
quently  issue,  until  such  satisfaction  has  been  set  aside."^  By  statute, 
however,  in  some  states,  the  execution  plaintiff  may  sue  out,  at  his  own 
costs,  a  second  execution,  though  the  first  writ  has  not  been  returned,^" 
or  executed."^ 

Where  Alias  Is  of  Different  Nature  From  Original.  —A  plaintiff  having 
sued  out  a  fieri  facias  may  omit  to  execute  it  and  take  out  a  capias  ad 
satisfaciendum  before  the  former  writ  is  returnable,"  but  if  he  execute 
the  fieri  facias,  he  cannot  sue  out  a  capias  until  he  has  returned  the 
first  writ."  If  the  fieri  facias  is  returned  satisfied  in  part  only,  the 
judgment  creditor  may  sue  out  an  elejrit  without  the  necessity  of  a  re- 
turn nihil  of  the  first  w^it.^*  And  while  the  defendant  is  imprisoned, 
an  execution  against  his  property  cannot  issue." 

(B.)  Necessity  for  Disposition  of  Levy.  —  Where  a  levy  is  made  upon 
sufficient  property,  the  execution  plaintiff  cannot  issue  another  writ 
while  such  levy  remains  undisposed  of.'"     If  the  life  of  the  first  writ 


69.  Ala. — McMichael  v.  Branch 
Tiaiik,  14  Ala.  496.  111. — Bressler  v. 
Martin,  13.3  Til.  278,  24  N.  E.  518; 
Watson  V.  Reissig,  24  111.  281,  76  Am. 
Dec.  74G;  Hughes  v.  Strceter,  24  111, 
647.  76  Am.  Dee.  777.  Kan.— McNeal 
f.  Hunt,  6  Kan.  App.  670,  50  Pac.  63. 
La. — Brooks  t".  Hardwick,  5  La.  Ann. 
675.  Me.— Soule  v.  Buck,  55  Me.  30, 
Neb. — Zicf^ler  v.  MeCormick,  13  Neb. 
25,  13  N.  W.  28.  N.  Y.— Adams  r. 
Smith,  5  Cow.  280.  N.  C— Avcock  v. 
Harrison,  63  N.  C.  145.  Ohio.— Wilson 
V.  Stilwell,  14  Ohio  St.  464.  Pa.— Fed- 
die  r.  Hollinpshead,  9   Serg.   &   R.   277, 

70.  Ala, — Frver  v.  Dennis,  3  Ala, 
254;  Webb  r.  Bumpass,  9  Port.  201,  33 
Am.  Dec.  310.  Ark.— Dig.  St.,  1904, 
§3211.  Miss. — Jennings  v.  Dennis,  6 
Smed.  &  M.  379.  Va. — Coleman  v. 
Cocke,  6  Band.  (27  Va.)  618,  18  Am. 
Dec.   757.     W.   Va.— Code,   1913,   §5120. 

71.  Ala. — Frver  r.  Dennis,  3  Ala. 
254;  Webb  r.  Bumpass,  9  Port.  201, 
Miss. — Jennings  r.  Dennis,  6  Smed.  & 
M.  379.  Va.— Coleman  r.  Cocke,  6  Rand. 
(27  Va.)  618,  18  Am.  Dec.  757. 

72.  Ind.— Steele  r.  l^furray,  1  Blackf. 
179.  Mass. — Chesebro  r.  Barme,  163 
Mass.  79,  39  N.  E.  1033.  Va.— Cole- 
man V.  Cocke,  6  Rand.  (27  Va.)  618,  IS 
Am.  Dec.  757.  Eng. — ^Miller  r.  Par- 
nell,  6  Taunt.  370,  128  Eng.  Reprint 
1078;  Dicas  r.  Warne,  10  Bing-.  341, 
25  E.  C.  L.  158.  See  Franklin  v.  ITbdg- 
kinson,  3   Dowl.  &  L.  554. 

73.  Turner  r.  Walker,  3  Gill  &  J. 
CMd.)  377,  22  Am.  Dec.  329;  Miller  i. 
Parnell,    6    Taunt.    370,    128    Eng.    Re- 


print 1078;  Wilson  v.  Kingston,  2  Chit- 
ty   (Eng.)    203. 

[a]  Where  the  fieri  facias  is  parti- 
ally satisfied,  an  alias  capias  ad  satis- 
facioridum  issuing  for  the  full  amount 
is  erroneous.  Dennis  r.  Wells,  Cro. 
Eliz.  344,  78  Eng.  Reprint  593. 

[b]  In  Lawes  r.  Codrington,  1  Dowl. 
(Eng.)  30,  it  was  held  that  where  a 
fieri  facias  has  i.'^sued,  and  a  levy  less 
than  the  plaintiff's  debt  hns  been  "made, 
a  capias  ad  satisfaciendum  cannot  is- 
sue till  after  the  return  day  of  the  fieri 
facias;  although  in  fact  the  sheriff  hag 
made  a  return  to  it,  and  the  capias  ad 
satisfacuendum  recites  the  writ  an(| 
the  sheriff's  return. 

74.  Coleman  r.  Cocke,  6  Rand.  (27 
Va.)   618. 

75.  Steele  v.  Murray,  1  Blackf.  (Ind.) 
179;  Kennedy  r.  Duncklee,  1  Gray 
(Mass.)  65,  See  Mich.  Pub.  Acts,  1899, 
p.  339. 

As  to  issuance  of  execution  against 
the  person,  see  infra,  II,  C. 

76.  Ark. — Anderson  r.  Fowler,  S 
Ark.    3S8.     Del.— Fiddleman    r.   Biddie, 

I  Har.  500.  El.— Babcock  r.  McCam- 
ant,  53  111.  214;  :\rarshall  r.  Moore,  36 
111.  321;  Ambrose  v.  Weed,  11  111.  488. 
Ind.— Garrison    r.    State,    110   Ind.    145, 

II  N.  E.  2;  Richey  v.  Merritt,  108  Ind. 
347,  9  N.  E.  368;  Mclver  r.  Ballard, 
96  Ind.  76;  Doe  ex  dem.  !Mace  r.  Dut- 
ton,  2  Ind.  309;  iMacv  r.  Hollingsworth, 
7  Blackf.  349.  la.— Downard  r.  Cren- 
shaw, 49  Iowa  296;  McWiiliams  r.  My- 
ers, 10  Iowa  325.  Ky. — Allen  r.  John- 
son,   4    J.    J.    Marsh.    235;    Hopkins   v. 
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under  which  the  levy  was  made  has  expired  or  it  has  been  returned 
without  a  sale  of  the  property,  the  levy  is  disposed  of  by  a  writ  of 
venditioni  exponas,'^  or  by  its  statutory  substitute,  an  alias  execution.'^^ 
(III.)  Time  of  Issuance-'^  —  In  some  jurisdictions,  the  time  within 
which  an  alias  writ  may  be  issued  is  limited  by  statute. **°  But  in  the 
absence  of  statute  the  general  rule  is  that  an  alias  or  pluries  writ  may 
issue  at  any  time  while  the  judgment  remains  in  force.^^    At  common 


Chambers,  7  Mon.  257.  Mich.— Friyer 
V.  McXaughton,  110  Mich.  22,  67  N.  W. 
978.  N.  Y.— Peck  v.  Tiffany,  2  N.  Y. 
451;  Cumpston  v.  Field,  3  Wend.  382. 
N.  O.— Scott's  Exr.  v.  Hill,  6  N.  C. 
143.  Ohio. — Arnold  v.  Fuller's  Heirs,  1 
Ohio  458;  Sturgeon  V.  Mason,  8  Ohio 
Cir.  Ct.  118,  4  Ohio  Cir.  Dec.  353; 
Cutler    r.    Brinker,    Tapp.     343.  Pa. 

Gray  v.  Krugerman,  4  Pa.  Co.  Ct.  290; 
Burns  V.  Toner,  9  Phila.  37,  29  Leg. 
Int.  68;  Shier  v.  Hettle,  1  W.  N.  C.  6. 
Tex. — Bryan's  Admr.  V.  Bridge,  10  Tex, 
149.  Va.— Sutton  v.  Marye,  81  Va. 
329. 

[a]  Reason  for  Rule. — The  require- 
ment that  the  levy  made  under  the 
first  writ  shall  be  first  discharged  is 
neceesary  to  prevent  abuse  and  op- 
pression. Cairns  f.  Smith,  8  Johns. 
(N.  Y.)   337. 

[b]  Levy  Sufficiently  Disposed  of. 
If  a  sheriff,  having  levied  upon  per- 
sonal property,  leaves  it  in  the  hands 
of  the  execution  defendant  for  safe 
keeping,  and  the  latter  loses  it,  or 
converts  it  to  his  own  use,  such  loss 
or  conversion  is  a  sufficient  disposition 
of  the  levy  to  authorize  the  issuing 
of  another  execution.  Cooley  v.  Harper, 
4  Ind,  454;  Peck  v.  Tiffany,  2  N.  Y. 
451. 

[*c]  In  Moll  V.  The  Bark  "George," 
1  Hawaii  495,  the  court  allowed  a 
second  execution  to  issue  against  the 
property  of  the  judgment  debtor,  al- 
though a  levy  had  been  made  under 
the  first  execution,  and  it  did  not  ap- 
pear to  be  insufficient,  the  libelants 
having  stated,  under  oath,  that  they 
had  reason  to  believe  that  means  would 
be  taken  to  render  their  first  levy 
abortive. 

77.  111.— Babcock  v.  McCamant,  53 
111.  214;  Marshall  v.  Moore,  36  111.  321. 
Ind.— Richey  v.  Merritt,  108  Ind.  347, 
9  N.  E.  368.  Ohio.— Cutler  v.  Brinker, 
Tapp.  343;  Sturgeon  v.  Mason,  8  Ohio 
Cir.    Ct.    118,   4   Ohio   Cir.   Dec.   353. 

[a]  The  use  of  an  alias  instead  of 
a  venditioni  exponas  is  not    such    an 
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irregularity  as  will  render  the  proceed- 
ings void.  Kerr  v.  Ssuth  Park  Comrs., 
8  Biss.  276,  14  Fed.  Cas.  No.  7,733; 
Baldwin  v.  Dreyfus,  92  Miss.  94,  45  So. 
428. 

78.  See  the  statutes  and  the  fol- 
lowing: U.  S. — Beebe  v.  United  States, 
161  U.  S.  104,  10  Sup.  Ct.  532,  40  L. 
ed.  636,  Alabama.  Kan. — Ritchie  V. 
Higginbotham,  26  Kan.  645.  Miss, 
Baldwin  v.  Dreyfus,  92  Miss.  94,  45 
So.  428.  S.  D.— Yetzer  v.  Young,  3  S. 
D.  2r^,  52   N.   W.   1054. 

[a]  Under  the  statute  the  property 
may  be  sold  under  an  alias  execution 
in  the  same  form  as  the  original  and 
no  clause  of  venditioni  exponas  is 
necessary.  Ritchie  v.  Higginbotham,  26 
Kan.    645. 

[b]  Where  sale  enjoined  and  orig- 
inal writ  returned  for  this  reason. 
Rain  v.  Young,  61  Kan.  428,  59  Pac. 
1068. 

[e]  Venditioni  Exponas  or  Alias 
Execution. — An  alias  writ  with  the  in- 
dorsements thereon  of  the  prior  levy 
is  as  efficacious  as  a  formal  venditioni 
exponas,  and,  as  said  in  Dryer  v.  Gra- 
ham, 58  Ala.  623,  "It  rests  in  the 
election  of  the  plaintiff  in  execution 
to  take  out  an  alias  execution,  or  a 
writ  of  venditioni  exponas.  If  he  de- 
sires merely  a  sale  of  the  property  on 
which  a  levy  has  been  made,  and  not 
of  other  property,  or  the  acquisition 
of  a  lien  on  other  property,  a  ven- 
ditioni exponas  is  the  proper  writ. 
The  venditioni  exponas  continues  the 
lien  of  the  execution  which  has  been 
levied,  as  to  the  property  on  which 
the  levy  was  made,  whether  the  prop- 
ertv  be  real  or  personal."  Beebe  v. 
United  States,  161  U.  S.  104,  16  Sup. 
Ct.   532,  40  L.   ed.   633. 

79.  As  to  time  of  issuance  of  orig- 
inal writ,  see  supra,  IT,  B,  1,  f. 

80.  See  generally  the  statutes,  and 
Belcher  v.  Knowlton,  89  Me.  93,  35 
Atl.  1019;  Simpson  v.  Sutton,  61  N.  C. 
112. 

81.  Ala. — Jewett    v.    Hoogland,    30 
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law,  the  succeeding  writs  were  connected  witli  tlie  original  Ijy  continu- 
ances entered  upon  the  record,^-'  and  it  was  unnecessary,  therefore,  at 
any  time  within  the  period  of  the  life  of  the  judgment  while  tlie  par- 
ties to  the  judgment  were  living,  to  proceed  hy  scire  facias  to  ol)tain  an 
alias  execution  to  enforce  the  judgment,  if  the  original  writ  had  heen 
issued  and  returned  unsatisfied  within  the  time  allowed.**-'  After  the 
return  of  an  execution,  tlie  judgment  creditor  need  not  wait  until  the 
return  dav  before  issuing  an  alias." 


Ala.  71  fi.  Fla.— Jordan  v.  Tetty,  5  Fla. 
326.  Ky. — Payne  v.  Payne's  Exr.,  8 
B.  Mon.  ;^91.  ^Md, — Mitc'hpll  r.  Chest- 
nut, 31  M(l.  521.  Miss.— Abbey  v. 
Commercial  Bank,  31  Miss.  43  4;  Banlt 
of  Mississippi  r.  Catlett's  Exrs.,  5  How. 
175.  Mo. — Clemens  r.  Brown,  9  Mo. 
718;  Lindell  r.  Benton,  6  Mo.  361; 
Dowsman  r.  Potter,  1  Mo.  518.  Mont. 
Northern  Pac.  R.  Co.  v.  Bender,  13 
Mont.  432,  34  Pac.  848.  N.  J.— Claf- 
lin  r.  Yoorhees,  35  N.  J.  L.  4S4.  N.  Y, 
McSmith  v.  Van  Deusen,  9  How.  Pr. 
245;  Pierce  r.  Craine,  4  How.  Pr.  257; 
Flanagan  v.  Tinen,  53  Barb.  587. 

[a]  A  writ  issued  by  the  clerk 
without  authority  does  not  constitute 
such  a  writ  as  will  aflfect  the  time 
within  which  an  alias  may  issue. 
Seavy  v.  Bennett,  64  Miss.  735,  2  So. 
177. 

[b]  Right  Not  Affected  by  Laches. 
Gay  V.  Gay,  123  111.  221,  13  N.  E.  813. 

fc]  The  institution  of  proceedings 
supplementary  to  execution,  and  after  a 
return  of  execution  against  property, 
does  not  preclude  the  issuing  of  an- 
other execution  upon  the  same  judg- 
ment. The  two  proceedings  ha\-ing  the 
same  object  in  view — the  collection  of 
the  judgment — may  be  pursued  concur- 
rently. Smith  V.  Mahonv,  3  Daly  (N. 
Y.)  285;  Smith  r.  Davis',  63  Hun  100, 
17  N.  Y.  Supp.  614. 

82.  U.  S. — Erwin's  Lessee  f.  Dundas, 
4  How.  58,  11  L.  ed.  875.  Ala.— Scull 
V.  Godbolt,  4  Ala.  326.  Ky.— Craig  v. 
Johnson,  Hard.  520.  Miss. — Alibey  r. 
Commercial  Bank,  31  Miss.  434;  Bank 
of  Mississippi  v.  Catlett's  Exrs.,  5  How. 
175.  N.  Y.— Swift  v.  Flanagan,  12 
How.  Pr.  438;  Pierce  r.  Craine,  4  How. 
Pr.  257.  Pa. — Lewis  r.  Smith,  2  Sorg. 
&  R.  142.  Eng.— Franklin  r.  Hodgkiu- 
8on,  3  Dowl.  &  L.  554. 

[a]  "Such  continuances  were  not, 
in  fact,  entered  when  the  writs  were 
issued,  for  the  reason  that  the  entry 
might  be  made  afterwards,  even  after 


objection  taken,  so  as  to  cure  the  ir- 
regularity." Swift  v.  Flanagan,  12 
How.  Pr.  (N.  Y.)  438.  See  Ala.— Scull 
V.  Godbolt,  4  Ala.  326.  111.— Lampsett 
V.  Whitney,  3  HI.  441,  holding  that 
continuances  from  term  to  term  were 
not  necessary.  Miss. — Bank  of  Mis- 
sissippi V.  Catlett's  Exrs.,  5  How.  175. 
Pa. — Lewis  v.  Smith,  2  Serg.  &  R.  142. 

[a]  No  formal  entry  of  such  con- 
tinuances is  necessary,  as  they  are  pre- 
sumed to  be  entered.  Bank  of  IMissis- 
sippi  V.  Catlett's  Exrs.,  5  How.  (Miss.) 
175. 

[b]  If  such  continuances  are  filled 
in,  the  creditor  may  have  his  alias 
execution  issued  without  the  necessity 
of  a  return  of  the  original.  Lewis  V. 
Smith,  2  Serg.  &  R.  (Pa.)   142. 

83.  Ala.— Scull  r.  Godbolt,  4  Ala. 
326.  111.— Lampsett  v.  Whitney,  3  111. 
441.  Ky. — Nicholson  v.  Howsley,  Litt. 
Sel.  Cas.  300;  Craig  r.  Johnson,  Hard. 
520.  Mass. — Hamilton  v.  Lyman,  9 
Mass.  14.  Miss. — Abbey  r.  Commercial 
Bank,  31  Miss.  434;  Bank  of  Missis- 
sippi V.  Catlett's  Exrs.,  5  How.  175. 
N.  Y.— Swift  V.  Flanagan,  12  How.  Pr. 
4.'!S;  Pierce  v.  Craine,  4  How.  Pr.  257; 
Thorp  V.  Fowler,  5  Cow.  446.  Pa. 
Shaw  V.  Richards,  2  Miles  103;  Young 
r.  Taylor,  2  Binn.  218.  Eng.— Frank- 
lin r.  Hodglcinson,  3  Dowl.  &  L.  554. 

[a]  An  alias  or  pluries  writ  cannot 
be  issued  for  the  same  term  to  which 
the  original  is  issued.  Shaffer  t*.  Wat- 
kins,   7   Watts   &  S.    (Pa.)    219. 

[h]  If  an  execution  is  issued  in  the 
lifetime  of  the  defendant  tlie  lien  may 
be  continued  after  his  death  by  an 
alias  or  pluries.  But  if  there  be  a 
chasm  by  the  lapse  of  a  term,  an  alias 
(annnt  issue,  but  the  judgment  must 
be  revived  by  scire  facias  against  the 
personal  representative.  Erwin's  Les- 
see r.  Dnndas,  4  How.  (U.  S.)  58,  11 
L.  ed.  875;  Boyd  v.  Dennis,  6  Ala.  55; 
Fryer  v.  Dennis,  3  Ala.  254. 

84.  Ala.— Berry    v.    Perry,     81     Ala. 
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But  where  the  ri^rht  of  execution  is  stayed  or  suspended  for  some 
reason,  an  alias  or  phiries  writ  cannot  be  issued  during  such  period;®^ 
and  after  the  expiration  of  the  period  within  which  execution  may  issue 
as  of  course^"  a  revivor  is  necessary.^^ 

(IV.)  Procuring  Issuance. —  It  has  been  held  neces5?ary  that  the  plain- 
tiff should  liav(>  the  alias  issue  under  leave  of  court,^®  though  this  would 
seem  to  be  unnecessary  if  the  propriety  of  issuing  the  alias  appears  on 
the  face  of  the  record.®^  And  in  some  jurisdictions,  an  alias  or  pluries 
writ  is  issued  upon  an  application  to  the  clerk  of  the  court,  who  issued 
the  original.^°    Statutes  sometimes  require  an  application  to  obtain  a 


103,  1  So.  118.  Ark.— Pennington 's 
Exrs.  V.  Yell,  11  Ark.  212,  52  Am. 
Dec.  262.  N.  J.— Eammel  v.  Watson,  31 
N.  J.  L.  281. 

85.  See  notes  following. 

[a]  Will  not  issue  (1)  while  a  forth- 
coming bond  is  in  force,  though  such 
bond  is  irregular  (Downman  v.  Chinn, 
2  Wash.  [2  Va.]  189);  (2)  nor  while 
a  replevy  bond  is  in  force  (Taylor  v. 
Dundass,'  1  Wash.  [1  Va.]  92),  such 
bonds  being  a  satisfaction  of  the  orig- 
inal judgment. 

[b]  Pending  Appeal. — No  alias  writ 
may  be  issued  while  an  appeal  from 
a  motion  quashing  the  levy  and  re- 
turn of  the  original  is  pending.  Bry- 
an's  Admr.  r.  Bridge,   10   Tex.   149. 

86.  See  supra,  II,  B,  1,  f,  (I),  (II), 

87.  Miss.  —  Abbey  v.  Commercial 
Bank,  31  Miss.  434.  N.  Y.— Eedmond 
r.  Wheeler,  2  Abb.  Pr.  117;  Sacia  v. 
Nestle,  13  How,  Pr.  572;  Swift  v, 
Flanagan,  12  How.  Pr.  438.  Pa. — Young 
V.  Taylor,  2  Binn.  218.  S.  C— Garvin 
V.   Garvin,   34   S.   C.   388,   13  S.   E.   625. 

88.  Ala. — Harkins  v.  Clemens,  1  Port. 
30.  Cal.— Tevis  v.  Hicks,  38  Cal.  234. 
Conn.— Williams  v.  Cable,  7  Conn.  119. 
Fla.— White  v.  Stalev's  Exrs.,  21  Fla. 
396.  Ky.— Mavo's  Heirs  v.  Chiles,  3 
T.  B.  Mon.  258.  See  Frankfort  Bank 
V.  Markley,  1  Dana  373,  holding  that 
an  alias  issued  by  the  clerk  without 
an  order  would  not  be  quashed  where 
the  facts  .-justifying  its  issuance  were 
proved  at  the  hearing  of  the  motion. 
Me.— Steward  v.  Allen,  5  Greenl.  103. 
Neb. — Zeigler  v.  McCormick,  13  Neb. 
25,  13  N.  W.  28.  N.  Y.— Swift  v.  Flan- 
agan, 12  How.  Pr.  438.  Vt.— Tudor  v. 
Taylor,   26   Vt.  444. 

[a]  Leave  is  required  only  in  case 
no  execution  has  been  issued  within  a 
certain  period  after  a  judgment  was 
recovered,  Claflin  v.  Voorhees,  35  N.  J. 
L.   484. 
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[b]  An  alias  fieri  facias  cannot 
regularly  issue  without  an  order  of  the 
court  for  that  purpose,  which  order 
should  set  forth  all  the  previous  pro- 
ceedings which  had  taken  place  under 
the  original  execution.  Where  an 
alias  execution  has  been  issued  by  the 
clerk,  without  such  order,  the  objec- 
tion to  the  regularity  of  the  proceed- 
ings comes  too  late,  after  the  parties 
had  litigated  a  claim  case  under  such 
alias  fieri  facias.  The  defect  will  be 
considered  as  having  been  waived, 
Watson  r.  Taylor  &  Co.,  9  Ga.  275. 

[c]  Direction  in  Order, — The  court, 
in  its  order  directing  the  alias  writ  to 
issue,  should  specifically  direct  the  pro- 
ceedings of  the  ofiicer  in  the  execution 
of  the  writ.  Tevis  v.  Hicks,  38  Cal. 
234. 

[d]  Where,  by  mistake,  partial  pay- 
ment! has  been  endorsed  on  the  re- 
turned writ,  a  new  writ  for  the  full 
amount  of  the  judgment,  issued  by  the 
clerk,  will  not  be  quashed  on  motion, 
where  the  mistake  is  shown,  even 
though  the  clerk  should  have  waited 
for  an  order  of  court.  Frankfort  Bank 
V    Markley,  1   Dana   (Ky.)    373. 

89.  Conn. — Johnson  v.  Huntington, 
13  Conn.  47.  Ga. — Westbrook  v.  Havs, 
89  Ga.  101,  14  S.  E.  879.  R,  I.— Mc- 
Manaman's  Petition,  16  E,  I.  358,  16 
Atl.  148,  1  L.  E.  A.  561. 

90.  Steele  r.  Thompson,  62  Ala.  323. 

fa]  No  particular  form  of  applica- 
tion is  necessary.  "The  application 
may  be  oral  or  written.  If  the  clerk 
deems  it  necessary  for  his  protection, 
he  may  require  that  it  be  reduced  to 
writing.  But  if  it  is  oral,  and  he 
makes  no  objection  on  that  ground 
when  it  is  made,  he  cannot  subsequent- 
ly excuse  his  failure  to  comply  with 
it,  on  the  ground  that  it  was  not  in 
writing."  Steele  V.  Thompson,  62  Ala. 
323,  327. 
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suhstitnto  or  renewed  writ  to  bo  based  upon  the  .iffidavit  of  the  execu- 
tion creditor,®^  or  his  attorn(\v,''-  or  ajrent,®'^  or  by  the  officer  to  whom 
the  writ  was  issued,"*  or  by  a  purchaser  at  the  sale,  where  the  writ  is 
lost  before  its  return."'  Upon  satisfactory  proof  of  the  loss  or  destruc- 
tion of  the  writ,  the  court  will  prant  an  order  for  the  issuin?  of  another 
writ  in  lieu  of  the  lost  one.""  or  upon  the  filini;  of  such  affidavit,  the 
clerk  of  the  court  may  issue  the  duplicate  Avrit.*'^    Wliere  an  affidavit 


91.  Ga, — Torrent  r.  Suiter,  67  Ga. 
.32;  Milner  r.  Akin,  58  Ga.  555.  la. 
Code  Supp.,  1907,  S.SOSa.  R.  I.— Gen. 
Laws,  1909,  ch.  303,  §5. 

92.  Ga.  Corle,  1910,  §5321;  Iowa 
Code,  Supp.  1907,  §3955. 

93.  Ga.  Code,  1910,  §5321;  Iowa 
Code,  Supp.  1907,  §3955. 

94.  Iowa  Code,  Supp.  1907,  §3955. 

95.  Morrison  r.  Tavlor,  4  Penne. 
(Del.)    211,  55  Atl.  335.' 

[a]  Form  of  Petition  hy  Purchaser 
at  Sale  for  Issuance  of  Substitute  Writ. 
"The  petition  of  A.  B.  respectfully 
represents:  That  the  above  stated  judg- 
ment was  duly  recovered  in  this  Hon- 
orable Court,  beinfj  No.  151,  September 
Term,  A.  D.  1901.  That  thereafter 
a  writ  of  levari  facias,  being  No.  12 
to  the  November  Term,  1901,  of  said 
court,    was    issued    directed    to    X.    Y., 

then  Sheriff  of  county.     That 

in  obedience  to  the  command  in  tho 
said  writ  of  levari  facias  contained, 
the  said  sheriff  did  give  due  and  pub- 
lic notice,  and  expose  the  lands  and 
premises  in  the  said  writ  mentioned  at 
public    sale   and  sold   the   same   on   the 

day  of  ,  A.  D.  190—,  to 

your  petitioner  for  the  sum  of  $ • 

That  your  petitioner  duly  paid  to  the 
said   X.   Y.,   then   sheriff,  the  said   sum 

of  $ .     That  thereafter  the  said 

X.    Y.,    sheriff    as    aforesaid,    by    deed 

poll  bearing  date  the  day  of 

,    A.    D.    190 — ,   conveyed    the 

said  lands  and  premises  to  your  peti- 
tioner in  fee  simple,  as  by  the  said 
deed  poll  recorded  in  tho  office  for 
recording  of  deeds,  etc.,  in  and  for 


county,  in  Deed  Eecord,  etc.,  appears. 
That  the  said  w^rit  of  levari  facias, 
being  No.  12  to  the  Nov.  Term,  1901, 
has  been  in  some  way  lost,  and  that 
the  same  has  never  been  returned  by 
the  said  X.  Y.  to  this  Honorable  Court. 
Your  petitioner  therefore  prays  that 
the  prothouotary  of  this  court  may  be 


directed  to  prepare  a  duplicate  or  sub- 
stitute writ  to  take  the  place  of  the 
said  writ  so  lost  as  aforesaid,  and  that 
tlie  said  X.  Y.,  late  sheriff,  may  be 
authorized  to  make  return  thereon  of 
the  said  sale  to  your  petitioner  as 
pforesaid;  said  return  to  be  made  at 
the  term,  ^90 — ,  of  this  Hon- 
orable Court;  and  hat  your  petitioner 
may  have  such  other  or  further  relief 
as  the  nature  of  the  case  may  require." 
Morrison  v.  Taylor,  4  Penne.  (Del.) 
211,  55  Atl.  335! 

96.  Torrent  r.  Suiter,  67  Ga.  32; 
Milner  r.  Akin,  5.S  Ga.  555;  R.  I.  Gen. 
Laws,  1909,  ch.  303,   §5. 

[a]  In  Term  Time  or  Vacation. 
Such  order  may  be  made  either  in  term 
time  or  vacation.  Torrent  i'.  Suiter, 
67  Ga.  32;  Milner  v.  Akin,  58  Ga. 
555. 

fb]  Order  Granting  Right  To  Issue 
Substitute     Writ. — "And    now,    to-wit, 

this   day   of   ,   A.   D. 

190 — ,  tho  foregoing  petition  having 
been  read,  and  it  appearing  to  the 
court  that  the  said  writ  of  levari 
facias    in    the    said    petition    mentioned 

being    No.    12    to    the    term, 

190 — ,  was  duly  issued  and  delivered 
to  X.  Y.,  then  sheriff;  and  it  further 
appearing  that  the  said  X.  Y.  in  pur- 
suance of  the  directions  of  the  said 
writ  sold  the  lands  and  premises  there- 
in mention  unto  A.  B.,  and  that  the 
said  A.  B.  has  paid  therefor;  and  it 
further  appearing  that  the  said  X.  Y., 
then  sheriff,  has  executed  and  deliv- 
ered unto  the  said  A.  B.,  a  deed  of 
said  lands  and  premises;  and  it  fur- 
ther appearing  that  the  said  writ  of 
levari  facias  has  been  lost.  It  is 
thereupon  ordered  by  the  court,  that 
the  prothouotary  of  this  court  do  is- 
sue a  substitute  writ  in  lieu  of,  and 
to  take  the  place  of  the  one  so  lost  as 
aforesaid."  Morrison  r.  Taylor,  4 
Penne.    (Del.)    211,   55   Atl.   335. 

97.  Iowa  Code,  1907,  §3955. 
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is  required  for  the  issnauce  of  the  original  execution,  it  may  suffice 
for  tlie  issuance  of  an  alias/-'* 

By  Scire  Facias.  —  Where  there  is  no  real,  but  only  an  apparent,  sat- 
isfaction of  the  execution  by  reason  of  a  mistaken  or  fruitless  levy, 
the  judgment  creditor  may  have  a  writ  of  scire  facias  against  the  de- 
fendant,"^ and  if  the  debtor  fails  to  show  sufficient  cause  why  another 
execution  should  not  issue,  an  alias  execution  will  be  issued  for  the 
amount  then  due  on  the  judgment.^  _ 

Who  May  Demand  Issuance. —  An  assignee  of  the  judgment  may  de- 
mand the  issuance  of  an  alias  or  pluries  writ.^ 

Notice,  —  Notice  of  motion  for  leave  to  issue  an  alias  or  substitute  a 
new  writ  is  required,  where  the  writ  is  returned  satisfied  by  a  defective 
levy.^' 


98.  Johnson  v.  Holloway,  82  111.  334, 
before  justice  of  the  peace. 

99.  tj.  S. — United  States  v.  Poole,  5 
Fed.  412.  Conn. — Cowles  r.  Bacon,  21 
Conn.  451,  56  Am.  Dec.  371;  Ensworth 
V.  Davenport,  9  Conn.  390;  Langdon  v. 
Langdon,  1  Eoot  403.  Ky.— Scott  f. 
Maupin,  Hard.  122.  Me.— Prescott  v. 
Prescott,  65  Me.  478;  Soule  v.  Buck, 
55  Me.  30;  Grosvenor  v.  Chesley,  48 
Me.  369;  Pillsbury  v.  Smyth,  25  Me. 
427;  Steward  v.  Allen,  5  Greenl.  103. 
Mass.— Habib  v.  Evans,  222  Mass.  480, 
111  N.  E.  362;  Perry  v.  Perry,  2  Gray 
326;  Dennis  V.  Arnold,  12  Mete.  449; 
Flagg  r.  Dry  den,  7  Pick.  52;  Kendrick 
V.  Wentworth,  14  Mass.  57;  Hatch  v. 
Green,  12  Mass.  195.  N.  H.— Coos  Bank 
V.  Brooks,  2  N.  H.  148.  Vt.— Baxter  v. 
Tucker,   1   D.   Chip.   353. 

[a]  "The  creditor's  right  to  this 
remedy  accrues  upon  the  happening  of 
some  event,  by  which  it  can  be  made 
legally  to  appear,  that  the  property  or 
estate,  on  which  the  first  execution 
had  been  levied,  did  not  at  the  time 
of  the  levy  belong  to  the  debtor,  in 
consequence  of  which  the  creditor  has 
lost  his  satisfaction."  Baxter  v.  Tuck- 
er, 1  D.  Chip.   (Vt.)   353. 

[])]  Scire  Facias  Only  Remedy  After 
Return  of  Writ. — Where,  after  the  exe- 
cution is  returned  as  satisfied,  the  levy 
proves  to  be  invalid,  scire  facias  is 
the  only  remedy  to  obtain  a  new  writ. 
Me. — Grosvenor  f.  Chesley,  48  Me.  369. 
Mass.— Ilabib  v.  Evans,  222  Mass.  480, 
111  X.  E.  362.  N.  H,— Green  v.  Bailey, 
3  N.  H.  33. 

[c]  Defective  or  Void  Levy. — (1) 
Scire  facias  is  not  the  appropriate 
remedy  to  obtain  a  new  execution, 
when  the  former  execution  has  been 
levied  in  a  defective  manner,  especially 
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where  the  defect  does  not  appear  upon 
the  face  of  the  levy.  Royce's  Admrs. 
V.  Strong,  11  Vt.  248.  (2)  And  where 
the  levy  is  void  because  the  execution 
does  not  conform  to  the  judgment, 
scire  facias  is  not  the  appropriate 
remedy.  Prescott  v.  Prescott,  65  Me. 
478. 

As  to  proper  remedy  where  levy 
proves  invalid  before  a  return  of  the 
writ,  see  supra,  III,  B,  1,  a,   (I). 

1.  U.  S.— United  States  v.  Poole,  5 
Fed.  412.  Conn. — Cowles  r.  Bacon,  21 
Conn.  451,  56  Am.  Dec.  371;  Langdon 
V.  Langdon,  1  Root  453.  Me. — Pres- 
cott V.  Prescott,  65  Me.  478;  Steward 
V.  Allen,  5  Greenl.  103.  Mass. — Habib 
V.  Evans,  222  Mass.  480,  111  N.  E, 
362;  Flagg  v.  Dryden,  7  Pick.  52.  Vt. 
Baxter  v.  Tucker,  1  D.  Chip.  353. 

2.  Steele  v.  Thompson,  62  Ala.  323; 
Guiterman  v.  Coutant,  112  N.  Y.  Supp. 
900. 

As  to  who  may  demand  issuance  of 
an  original  writ  of  execution,  see  supra, 
II,  B,   1,  d. 

3.  Conn. — Williams  v.  Cable,  7  Conn. 
119.  Mass. — Newcomb  v.  Newcomb,  12 
Gray  28.  But  see  Chase  v.  Chase,  105 
Mass.  385,  where  it  is  held  that  the 
court  may  dispense  with  the  necessity 
for  such  iiotice.  N.  Y. — Todd  v.  Botch- 
ford,  86  N.  Y.  517;  Douw  v.  Burt,  1 
Wend.  89.  Wis.— Bank  of  Shebovgan 
V.   Trilling,    75    Wis.    163,   43  N.   W.    30. 

[a]  Notice  of  motion  to  substitute 
for  a  lost  writ  not  required.  Lowry  v. 
Richards,  62  Ga.  370. 

[b]  In  a  foreclosure  case  notice  is 
not  required  if  the  apjdication  be  made 
within  six  years  of  the  entry  of  the 
decree  of  foreclosure.  Sandford  v. 
Wellborn,  85  N.  J.  Eq.  577,  96  Atl. 
1018. 
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d.  Form  and  Sufficiency  of  Writ^  —  An  alias  or  plurics  writ  of 
execution  is  generally  governed  by  the  same  rules  wliieli  ai>i)ly  to  the 
original,^  as  to  the  parties,"  amount/  signature,"  coniormity  to  judg- 
ment," direction  to  the  officer,^"  bill  of  cosls,^^  with  such  modifications 
as  the  changed  conditions  and  circumstances  require.  It  should  appear 
on  the  face  of  the  writ  whether  it  is  an  original,  an  alias  or  a  pluries,'- 
but  a  mere  indorsement  of  "alias"  or  "pluries"  on  an  original  writ 
will  not  alter  its  character/^  li'  an  alias  or  pluries  writ,  it  should  show 
on  its  face  the  number  of  previous  executions,"  and  the  proceedings 


4.  For  forms  of  alias  and  pluries 
writs,  see  9  Standard  Pkoc.   732. 

5.  Harlan  r.  Harlan,  14  Lea  (Tenn.) 
107. 

As  to  form  and  sufficiency  of  writ 
generally,  see  nupra,  11,  B,  2. 

6.  .Tackson  v.  Scandland,  65  Miss. 
481,  4  So.  552;  Brom  r.  Jamieson,  70 
N.  C.  566. 

7.  Sec  supra,  II,  B,  2,  e. 

[a]  Deduction  of  Amount  Collected. 
The  alias  sliould  direct  that  the  whole 
Sinn  of  the  judgineut  be  recovered,  less 
the  amount  recovered  on  the  original. 
Fairbanlvs  r.  Devereaux,  48  Vt.  550; 
Chapman  r.  Bowlbv,  8  Mees.  &  W. 
(Eug.)    249. 

[b]  Interest. — An  alias  should  not 
bo  issued  to  collect  interest  on  the 
judgment  where  the  original  writ  con- 
tained no  provision  therefor.  Todd  r. 
Botehford,  86  N.  Y.  517. 

8.  Huggins  v.  Ketchum,  20  N.  C. 
550;  Fairbanks  V.  Devereaux,  48  Vt. 
550. 

9.  Fairbanks  v.  Devereaux,  48  Yt. 
550;  Lee  v.  Neilson,  3  U.  C.  L.  J.  (Can.) 
72. 

10.  Maupin  r.  Emmons,  47  Mo.  304. 
[a]     The  form  of  the  mandate  in  an 

alias  writ  is  "we  command  you,  as 
before  we  have  commanded  you,"  but 
in  a  pluries  writ  it  takes  the  form, 
"we  command  you  as  we  have  often 
(pluries)  commanded  you  before." 
See  Bouvier's  Law  Diet.;  Kellogg  & 
Co.  V.  Buckler,  17  Ga.  187. 

11.  See   cases  following. 

[a]  The  statute  (1)  requiring  that 
executions  shall  contain  an  itemized 
statement  of  the  bill  of  costs  apjdics 
to  alias  and  jdurios  writs  of  execution 
as  well  as  original  executions.  Marks 
r.  Wood,  133  Ala.  533,  31  So.  978.  (2) 
The  amount  of  the  costs  taxed,  how- 
ever, is  not  the  same  in  the  alias  as 
in   the   original.     Sheppard   v.   Melloy, 


12  Ala.  561.     See  also  Brvan  v.  Smith, 
3  HI.  47. 

12.  Seott  V.  Allen,  1  Tex.  508. 

[a]  The  omission  of  the  statement 
that  the  writ  is  an  alias,  will  not  in- 
validate it.  Woods  r.  Brzezinsik,  57 
Conn.  471,  18  Atl.  252;   Graves  V.  Hall, 

13  Tex.   379. 

[b]  A  writ  is  sufficiently  shown  to 
be  an  alias  where  there  is  a  command 
in  it  to  collect  "fifty  cents  for  a  for- 
mer writ."  Bellows  v.  Sowles,  71  Vt. 
214,   44   Atl.   68. 

13.  Ga.— Walls  v.  Smith,  19  Ga.  8. 
N.  Y. — Jackson  v.  Sternbergh,  1  Johns. 
Cas.  153.  N.  C. — Simpson  v.  Simpson, 
64  N.  C.  427. 

14.  McMichael  v.  Knapp,  7  Cow.  (N. 
Y.)  413;  Vernon's  Sayles'  Tex.  Civ. 
St.,  1914,  §3729,  subd.  7;  Driscoll  v. 
Morris,  2  Tex.  Civ.  App.  603,  21  S.  W. 
629. 

[a]  Former  levies  need  not  be  re- 
cited when  the  property  taken  under 
them  has  been  sold  and  those  writs 
fully  executed,  the  clerk  having  en- 
dorsed the  previous  credits  and  charges 
upon  the  alias.  Howell  r.  Sherwood, 
242  Mo.  51.3,  147  S.  W.  810. 

[b]  In  Bellows  v.  Sowles,  71  Vt. 
214,  44  Atl.  68,  it  was  held  that  a 
command  in  the  writ  to  collect  for  a 
former  writ  sufficiently  showed  that  it 
was  an  alias. 

[c]  Failure  (1)  to  state  in  the  exe- 
cutions the  number  of  executions  pre- 
viously issued  did  not  render  the  last 
execution  void.  It  was  a  mere  irreg- 
ularity. Corder  r.  Steiner  (Tex.  Civ. 
App.),  54  S.  W.  277.  (2)  Alias  per- 
mitted to  be  amended  at  creditor's 
cost  to  recite  the  original.  McMichael 
r.  Knapp,  7  Cow.  (N.  Y.)  413.  (3) 
And  a  second  execution  will  not  be 
quashed  merely  because  it  is  not  en- 
titled an  alias  execution.  Woods  v. 
Brzezinski,  57  Conn.  471,  18  Atl.  252; 
Bushong  c.  Taylor,  82  Mo.  660. 
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thereunder.'^  An  alias  or  pluries  wTit  will  not  be  rendered  void  by 
mere  irregularities  or  inaeeuracies."  The  issuance  of  an  alias  writ  be- 
fore the  return  of  the  original  is  merely  irregular,  and  does  not  render 
the  writ  void.'^ 

e.     Operation  and  Effect.  —  In  some  jurisdictions,  the  issuance  of 
an  alias  writ  after  a  levy  made  and  returned  waives  the  benefit'^  of  the 


[d]     The  alias  writ  must  recite  the 

issuance  of  the  original  and  the  return 
thereof.  N.  Y. — Cumpston  r.  Field,  3 
Wend.  382.  Eng. — Chapman  r.  Bowl- 
by,  8  Mees.  &  W.  249.  Can.— Smith  v. 
Jones,  7  N.  Bruns.  176. 

15.  Conn. — Johnson  v.  Huntington, 
13  Conn.  47.  N.  M.— Ann.  St.,  1915, 
§2211.  N,  Y.— McMichael  v.  Knapp,  7 
Cow.  413.  Eng. — Chapman  v.  Bowlby, 
8  Mees.  &  W.  249. 

[a]  An  alias  should  reeite  that  the 
original  was  not  satisfied  in  whole. 
Oviat  r.  Vyner,  1  Salk.  318,  91  Eng. 
Eeprint  281;  Smith  v.  Jones,  7  N.  Bruns. 
(Can.)    176. 

[b]  A  failure  to  recite  the  proceed- 
ings under  the  first  writs  will  not  ren- 
der the  alias  void.  Such  defect  may 
be  amended.  Johnson  v.  Huntington, 
13  Conn.  47;  Coleman  V.  Mansfield,  1 
Miles   (Pa.)    56. 

16.  U.  S.— Schroeder  v.  Young,  161 
U.  S.  334,  16  Sup.  Ct.  512,  40  L.  ed. 
721.  Ga.— Ruskin  v.  Shields,  11  Ga. 
636.  Ind. — Doe  ex  dem.  Mace  v.  But- 
ton, 2  Ind.  309,  52  Am.  Dec.  510.  Me. 
Brvant  v.  Johnson,  24  Me.  304.  N.  J. 
Eammel  r.  Watson,  31  N.  J.  L.  281. 
N.  Y. — McMichael  v.  Knapp,  7  Cow. 
413.  Tex.— Graves  v.  Hall,  13  Tex. 
379. 

[a]  But  under  a  statute  providing 
that  an  alias  may  issue  upon  the  amount 
then  due  on  the  judgment  without  in- 
terest, an  alias  writ  calling  for  inter- 
est is  void.  Haskell  v.  Littlefield,  155 
Mass.  320,  29  N.  E.  626. 

17.  Fla.— White  v.  Staley'g  Exrs., 
21  Fla.  .'596.  Ind. — Doe  ex  dem.  Mace 
V.  Dutton,  2  Tnd.  309,  52  Am.  Dee. 
510.  Mich. — Miller  v.  Hanlev,  94  Mich. 
253,  53  N.  W.  962.  N.  J.— Rammel  v. 
Watson,  31  N.  J.  L.  281.  S.  C— State 
V.  Page,  1  Spears  408,  40  Am.  Dec. 
608.  Tenn. — Wiseman  v.  Bean,  2  Heisk. 
390. 

[a]  Where  a  levy  made  is  released 
and  the  sheriff  endorses  a  nulla  bona 
return  upon  the  writ  but  fails  to  re- 
turn it,  it  has  been  held  that  the  is- 
suance  of  an   alias  before   the   return 
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iu  such  ease,  is  a  mere  irregularity 
and  not  sufficient  to  render  the  levy 
made  under  it  invalid.  The  court  may 
direct  a  return  nunc  pro  tune  of  the 
preceding  writ.  Miller  v.  Hanley,  94 
Mich.  253,  53  N.  W.  962. 

[b]  An  amendment  of  the  return  of 
the  original  execution  may  be  had  to 
make  the  issuance  of  the  alias  regular. 
Rammel  v.  Watson,  31   N.  J.  L.  281. 

[c]  Issuance  by  Clerk.  —  "Where 
there  is  a  power  in  the  clerk  to  issue 
more  than  one  (writ)  upon  the  return 
of  the  original,  the  issue  by  him  of  an 
execution  without  a  return  of  a  former 
one  is  an  irregularity  merely  in  the 
exercise  of  a  granted  power,  which  can- 
not be  attacked  in  a  collateral  pro- 
ceeding for  the  recovery  of  property 
sold  under  it,  and  is  only  voidable. 
.  ,  .  But  where  the  power  does  not 
exist  in  the  clerk,  either  because  it 
was  not  originally  vested  in  him,  or 
that  by  its  exercise  in  a  single  in- 
stance he  has  exhausted  the  power,  an 
execution  Issued  by  him  is  void." 
White  V.  Staley's  Exrs.,  21  Fla.  396. 

[d]  A  prior  levy,  not  amounting  to 
a  satisfaction  of  the  judgment,  having 
been  made,  the  issuance  of  a  subse- 
quent execution  before  a  return  of  the 
former,  or  other  proceedings  to  effect 
a  vacation  of  the  levy  having  been 
had,  will  be  considered  at  most  but  an 
error  which  will  render  the  execution 
voidable  and  not  void.  Doe  ex  dem. 
Mace  V.  Dutton,  2  Ind.  309,  52  Am.  Dec. 
510. 

18.  Kerr  v.  South  Park  Comrs.,  8 
Biss.  276,  14  Fed.  Cas.  No.  7,733;  Yar- 
borough  V.  President,  etc.  of  the  State 
Bank,  13  N.  C.  23.  But  see  Brasfield 
V.  Whitaker,  11  N.  C.  309. 

As  to  the  effect  of  the  issuance  of 
an  alias  writ  before  the  return  of  the 
original  execution  as  an  abandonment 
of  the  levy,  see  supra,  II,  B,  4,  n,  (I), 
(D). 

[a]  An  alias  writ  issued  to  another 
county  does  not  waive  or  abandon  the 
levy  made  under  the  original  in  a  dif- 
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levy.     The  issuance  of  an  alias  and  pluries  writs  preserves  the  lieu 
of  the  original  exccution.^^ 

C.  Against  Person.^"  —  1.  Nature  and  Purpose  of  Remedy.^' 
Imprisonment  for  debt  W'as  the  rule  of  the  coiuinon  law ;--  but  with 
the  exception  of  certain  spocified  cases,  saved  generally  by  the  stat- 
utory^^  or  constitutional-^  provisions  upon  the  subject,  it  has  been 
abolished.^''  If  a  party,  therefore,  seeks  to  imprison  his  debtor,  he  must 
bring  the  case  clearly  within  one  of  the  enumerated  exceptions.^"  Exe- 
cution against  the  body,  or  capias  ad  satisfaciendum,  as  the  process 
was  usually  called,-^  is  an  extraordinary  remedy^^  long  known  to  the 


forent  county.     Hicks  v.  Ellis,  65  Mo. 
176. 

19.  U.  S. — Beebe  v.  Unitecl  States, 
161  U.  S.  104,  10  Sup.  Ct.  532,  40  L. 
ed.  636;  Erwin's  Lessee  r.  Dundas,  4 
How.  58,  11  L.  ed.  875.  Ala.— Boyd  v. 
Dennis,  6  Ala.  55;  Collingsworth  r. 
Horn,  4  Stew.  &  P.  237,  24  Am.  Dec. 
753.  Ind. — Doe  ex  dem.  Murphv  v. 
Haves,  4  Ind.  117.  N.  C— Braslield  r. 
Whitaker,  11   N.  C.   309. 

[a]  A  venditioni  with  an  alias  fieri 
facias  clause,  is  the  proper  writ  to  keep 
up  the  lien  created  by  the  levy,  and 
the  relation  of  the  process,  to  the  teste 
of  the  orif^^inal  fieri  facias.  Yarbor- 
ough  r.  President,  etc.  of  State  Bank, 
13  N.  C.  23. 

20.  On  judgment  in  justice's  court, 
see  the  title   "Justices  of  the  Peace." 

Execution  against  property,  see  sm- 
"pra,   II,   B. 

As  to  arrest  on  mesne  process,  see 
the  title  "Arrest  in  Civil  Cases." 

21.  Definitions  of  execution,  see  gen- 
erally supra,  11,  A. 

22!  See  the  following:  HI. — Strode 
r.  Broadwell,  36  111.  419.  Mass. 
Frost's  Case,  127  Mass.  550.  N.  Y. 
Davids  r.  Brooklvn  Heights  E.  Co.,  104 
App.  Div.  23,  93  N.  Y.  Supp.  285. 

23.  See  generally  the  statutes  and 
the  following:  La. — Chaflfo  &  Sons  v. 
Handy,  36  La.  Ann.  22;  Anderson  V. 
Brinkley,  1  La.  Ann.  126.  Mass. 
Frost 's '  Case,  127  :Mass.  550.  N.  Y. 
Elwood  r.  Gardner,  45  N.  Y.  349,  355, 
10  Abb.  Pr.  (X.  S.)  238;  People  ex  rcl 
Latorre  r.  O'Brien,  3  Abb.  Dec.  552; 
Moak  r.  De  Forrest,  5  Hill  605. 

24.  See  generally  the  constitutions  of 
the  spveral  states,  and  thi?  following: 
lU.— Strode  r.  Broadwell.  36  111.  419; 
Maher  r.  Huette,  10  111.  App.  56.  Ind. 
Baker  r.  State,  109  Ind.  47,  9  N.  E.  711. 
Nev. — Ex  parte  Bergman,  18  Nev.  331, 
4    Pac.   209. 


25.  See  the  following:  Ala. — Ken- 
nedy V.  Rice,  1  Ala.  11.  La. — Ander- 
son V.  Brinklev,  1  La.  Ann.  126;  Thorn- 
hill  V.  Christmas,  10  Rob.  543.  N.  Y. 
Frost  r.  Brisbin,  19  Wend.  11,  32  Am. 
Dec.  423.  N.  C. — Kinney  v.  Laugh- 
enour,  97  N.  C.  32.5,  2  S.  E.  43.  Tenn. 
State  V.  Paint  Rock  Coal,  etc.  Co.,  92 
Tenn.  81,  20  S.  W.  499,  36  Am.  St. 
Rep.  68;  Graham  r.  Merrill,  5  Coldw, 
622,  632;  Gasget  v.  Scott,  9  Yerg.  244; 
Dwyer  v.  Foster,  4  Yerg.  533.  Tex. 
Loc'kridge  r.  Baldwin,  20  Tex.  303,  70 
Am.   Dec.   385. 

26.  HI.— Marshall  Field  &  Co.  v. 
Freed,  191  111.  App.  619.  N.  Y.— El- 
wood r.  Gardner,  45  N.  Y.  349,  355,  10 
Abb.  Pr.  (N.  S.)  238.  S.  C— Martin 
V.  Ilutto,  82  S.  C.  432,  440,  64  S.  E. 
421. 

27.  See  note  following. 

Ta"!  "A  capma  ad  satisfaciendum  is 
defined  to  be  a  judicial  writ  of  execu- 
tion, which  issues  out  on  the  record  of 
a  judgment.  And  by  the  writ  the  sher- 
iff is  commandeil  to  take  the  body  of 
the  defendant  in  execution,  and  him 
safely  keep,  so  that  he  have  his  body 
in  court  at  the  return  of  the  writ  to 
satisfy  the  plaintiff  his  debt  and  dam- 
ages.'"'    People  V.  Hoffman,  97  111.  234. 

28.  Baker  r.  State,  109  Ind.  47,  9  N. 
E.  711. 

[a]  This  remedy  should  not  be  con- 
fused with  provisional  arrest,  effected 
at  common  law  by  a  capias  ad  respond- 
endum. Provisional  arrest  secures  sim- 
ply the  defendant's  presence  at  the  time 
of  trial  and  is  employed  before  judg- 
ment, while  execution  against  the  per- 
ron is  a  means  employed  after  judg- 
ment to  obtain  a  satisfaction  thereof. 
See  definition  of  these  writs  in  Bou- 
vier's  L.  Diet.,  and  as  to  provisional 
arrest  in  civil  cases,  see  2  Standard 
PROC.  922  et  seq. 
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common  law.-^  The  issuance  of  such  a  ^vrit  is  not  regarded  as  a  suit 
at  law.^°  Tl  forms,  howe\'er,  a  part  of  a  "proceeding  at  law"  within 
the  meaning  of  that  expression  as  ordinarily  used.^^  It  is  usually  re- 
garded as  a  civil,  rather  than  a  criminal,  proceeding,-''-  the  primary 
purpose  of  which  is  the  collection  of  the  amount  due.^^  At  the  same 
time,  there  is  a  marked  resemblance  between  such  a  proceeding  and  a 
criminal  prosecution,'*  and  it  is  sometimes,  at  least,  intended  as  a  pun- 
ishment for  dishonest  delators. ^^ 

2.  Conditions  Precedent.  —  a.  General  Statement.  —  There  are  a 
number  of  matters  which  precede  the  issuance  of  an  execution  against 
the  person  in  point  of  time  and  yet  are  not  conditions  precedent  as  that 
expression  is  ordinarily  understood.  Tlence,  matters  relating  to  the 
affidavit  or  complaint,^°  the  certificate  of  the  court  in  "wilful  and 
malicious  act"  cases. ■■'^  the  order  of  court  directing  the  issuance  of  the 
writ,-'*^  and  the  verdict  in  an  action  of  tort,^^  are  discussed  elsewhere  in 
this  article. 

b.  Previous  Execution  Against  Property  and  Demand  for  Satisfac- 
tion.—  At  common  law  an  execution  against  the  debtor's  property, 
and  one  against  his  person  may  issue  simultaneously,**'  but  the  plain- 
tiff may  not  proceed  under  both  writs  at  the  same  time.*^    Statutes  in 


29.  First  Nat.  Bank  v.  Sanford,  83 
111.  App.  5S. 

30.  First  Nat.  Bank  V.  Sanford,  83 
111.  App.   58. 

31.  First  Nat.  Bank  v.  Sanford,  83 
111.  App.  58,  under  a  statute  providing 
for  an  appeal  in  a  suit  or  proceeding  at 
law  or  in  chancery. 

32.  Baker  v.  State,  109  Tnd.  47,  9 
N.  E.  711;  Burkett  r.  Holman,  104  Ind. 
6,  3  N.  E.  406;  Hobson  v.  Watson,  34 
Me.  20,  56   Am.   Dec.   632. 

[a]  In  Indiana  it  is  considered  a 
"civil  action"  within  the  meaning  of 
the  code  for  the  purpose  of  applying 
the  doctrine  of  res  judicata  to  a  sec- 
ond application,  on  grounds  identical 
with  the  first.  Baker  v.  State,  109  Ind. 
47,   9   N.   E.   711. 

33.  Hobson  v.  Watson,  34  Me.  20,  56 
Am.  Dec.  632.  Sec  also  Frost's  Case, 
127  Mass.  550,  holding  that  such  pro- 
ceedings are  "merely  proceedings  in 
the  course  of  a  civil  suit  for  the  col- 
lection of  a  debt,  to  which  the  twelfth 
article  of  the  Declaration  of  Eights  hag 
no  application." 

34.  Weber  v.  Goldenberg,  10  Pa.  Co. 
Ct.  72. 

35.  In  re  Prime,  1  Barb.  (N.  Y.) 
296,  1  Edm.  Sel.  Cas.  479. 

36.  Infra,  II,  C,   8,  b. 

37.  Infra,  U,   C,   8,  c. 

38.  Infra,  II,  C,  8,  d. 

39.  Infra,  II,  C,  8,  e. 

Vol.  XVI 


40.  111.— Marshall  Field  &  Co.  v. 
Freed,  191  111.  App.  619.  Pa.— Lan- 
caster Supply  Co.  V.  Butt,  22  Pa.  Dist. 
170;  Young  r.  Taylor,  2  Binn.  218.  S.  0. 
Miller  v.  Bagwell,  3  McCord  429;  State 
V.  Guignard,  1  McCord  176;  Alkin  v. 
Bolan,  1  Brev.  537.  Eng. — Dicas  v. 
Warne,  1  Scott  537,  25  E.  C.  L.  164. 

41-  Ky. — Leavison  v.  Eosenthal,  5 
Ky.  L.  Eep.  132.  N.  C— McNair  V. 
Eagland,  17  N.  C.  42,  22  Am.  Dec.  728. 
Pa. — Young  v.  Taylor,  2  Binn.  218.  S.  C. 
Miller  r.  Bagwell,  3  McCord  429;  State 
V.    Guignard,   1   McCord   176. 

[a]  When  a  levy  has  been  made  (1) 
upon  property  of  the  defendant,  the 
plaintifp  may  not  abandon  it  and  pro- 
ceed upon  an  execution  against  the  de- 
fendant's person  (Bank  of  Pennsyl- 
vania V.  Latshaw,  9  Serg.  &  E.  [Pa. J 
9),  (2)  nor  may  he  levy  his  execution 
against  the  defendant '-s  person  while 
the  former  levy  remains  in  force.  Mc- 
Nair V.  Eagland,  17  N.  C.  42,  22  Am. 
Dec.  728. 

[b]  The  Reason. — Such  a  rule  "is 
necessary,  that  the  officer  may  know 
the  sura  for  which  he  detains  the  pris- 
oner." McNair  v.  Eagland,  17  N.  C. 
42,  22  Am.  Dec.  728. 

[c]  The  proper  practice  is  to  call  on 
the  defendant  to  sliow  cause  why  the 
levy  should  not  be  set  aside,  and  if, 
by  reason  of  prior  liens,  it  is  found  al- 
together worthless  as  a  means  of  sat- 
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a  number  of  states  now  provide  that  an  execution  against  the  person  of 
a  judgment  debtor  cannot  issue  until  an  execution  against  his  prop- 
erty has  been  taken  out  and  returned,^^  wholly  or  partly  unsatisfied,'*^ 


isfaction,  the  rule  will  be  made  ab- 
solute, after  which  tlie  ca.  sa.  will  ba 
regular.  Bank  of  Pennsylvania  r.  Lat- 
sliaw,  i)  Scrg.  &  E.  (Pa.)  9. 

42.  U.  S.— The  Delaware,  01c.  240, 
7  Fed.  Cas.  No.  3,76:2.  Ga. — Craig  r. 
Adair,  22  Ga.  373.  111.— McDonald  v. 
Wilkie,  13  111.  22,  54  Am.  Dec.  423; 
Marshall  Field  &  Co.  v.  Freed,  191  111. 
App.  619.  La. — Chaffe  &  Sons  r. 
Handv,  36  La.  Ann.  22.  Md.— Turner 
r.  Walker,  3  Gill  &  J.  377,  22  Am.  Dec. 
329.  N.  Y.— Matter  of  Langslow,  167 
N.  Y.  314,  321,  60  N.  E.  590;  N.  Y. 
Guaranty  &  Indemnity  Co.  r.  Rogers,  71 
N  Y.  377;  Lehman  r.  Mayer,  68  App. 
Div.  12,  74  N.  Y.  Supp.  194;  Bergman 
V.  Noble,  45  Hun  133,  19  Abb.  N.  C.  62, 
12  Civ.  Proc.  256;  O'Shea  r.  Kohn,  3.H 
Hun  149;  Walker  v.  Isaacs,  36  Hun  233, 
N.  C. — Carroll  r.  Montgomery,  128  N. 
C.  278,  38  S.  E.  874;  Kinney  v.  Laugh- 
enour,  97  N.  C.  325,  2  S.  E.  43.  S.  C, 
Martin  v.  Hutto,  82  S.  C.  432,  440,  64 
S.  E.  421. 

fal  The  Reason.— (1)  <*A11  the 
possibilities  of  collecting  the  judgment 
out  of  the  property  of  the  judgment 
debtor  must  be  exhausted  before  re- 
sort can  be  had  to  this  extreme  action" 
of  execution  against  the  person  (Berg- 
man V.  Noble,  45  Hun  [N.  Y.]  133),  (2) 
since  "to  make  the  two  remedies  con- 
current would  be  oppressive,  and  it  was 
deemed  reasonable  that  an  effort  to  sat- 
isfy the  debt  out  of  the  property  of  the 
judgment  delator  should  be  made  before 
subjecting  bim  to  imprisonment."  New 
York  Guaranty  &  Ind.  Co.  V.  Rogers, 
71  N.  Y.  377. ' 

fb]  Where  property  has  been  sold 
under  a  fieri  facias  there  is  adilitional 
reason  for  such  a  requirement.  In  such 
a  case  a  return  is  necessary  that  the 
officer  executing  the  ca.  sa.  may  know 
the  amount  for  which  he  holds  tlio 
body  of  th3  defendant.  Turner  v.  Wal- 
ker, 3  Gill  &  J.  (Md.)  377,  22  Am.  Dec. 
329. 

[cl  Execution  against  property  need 
not  issue  to  other  counties  than  that 
in  which  the  defendant  resi<les.  O'Shea 
1-.  Kohn,  38  Hun   (N.  Y.)   149. 

fd]  An  execution  to  a  county 
Where  tlie  defendant  is  confined  as  a 


prisoner  under  criminal  process  is  not 
a  suflicient  compliance  with  a  statute 
requiring  the  issuance  to  the  county 
where  the  tlefendant  resides,  since  the 
term  "residence,"  whether  taken  in 
the  sense  of  domicile  or  of  abode,  im- 
plies a  place  where  the  party  is  situ- 
ated through  choice.  American  Surety 
Co.  r.  Cosgrove,  40  Misc.  262,  81  N.  Y. 
Supp.  945. 

[e]  In  Michigan  this  prerequisite 
may  be  dispensed  with  by  order  of 
court.  Sink  v.  Circuit  Judge,  146 
Mich.  121,  109  N.  W.  115. 

[f]  The  effect  of  failure  to  comply 
with  this  prerequisite  is  to  make  tho 
process  void,  there  being  no  jurisdic- 
tion to  issue  it.  Bergman  v.  Noble,  45 
Hun  (N.  Y.)'  133,  19  Abb.  N.  C.  62,  12 
Civ.    Proc.    256. 

[g]  A  return  unsatisfied,  without 
actual  levy,  is  a  sufficient  compliance. 
Fake  r.  Edgerton,  3  Abb.  (N.  Y.)  229, 
5  Duer  681;  In  re  Mowry,  12  Wis.  52, 
since  the  sheriff  may  not  believe  that 
the  available  property  will  pay  the 
costs  of  levy  and  sale. 

As  to  recital  in  writ  showing  this 
eondition  to  ha\e  been  complied  with, 
see  infra,  II,  C,  9,  d,   (I). 

43.  111. — Huntington  v.  Metzger,  158 
111.  272,  41  N.  E.  881;  McDonald  v. 
Wilkie,  13  111.  22,  54  Am.  Dec.  423; 
IMarshall  Field  &  Co.  v.  Freed,  191  111. 
App.  619.  La. — Casson  r.  Cureton,  12 
Mart.  (O.  S.)  435.  N.  Y.— Matter  of 
Langslow,  167  N.  Y.  314,  321,  60  N.  E. 
590;  Lehman  v.  !Mayer,  68  App.  Div. 
12,  74  N.  Y.  Supp.  194;  Bergman  v. 
Noble,  45  Hun  133,  19  Abb.  N.  C.  62, 
12  Civ.  Proc.  256;  Walker  r.  Isaacs,  36 
Hun  233.  N.  C. — Kinney  r.  Laugh- 
enour,  97  N.  C.  325,  2  S.  E.  43.  S.  C. 
Martin  r.  Hutto,  82  S.  C.  432,  440,  64 
S.   E.   421. 

fa]  Where  an  execution  issues 
against  two  defendants  jointly,  and  a 
return  showing  nulla  bona  as  to  one 
and  a  stay  as  to  the  other  renders  im- 
proper an  execution  against  the  per- 
son of  the  former.  Casson  v.  Cureton, 
12  Mart.  O.  S.   (La.)   435. 

[b]  Waiver. — The  right  to  have  the 
property  execution  returned  before  the 
issuing  of  an  execution  against  the  per- 
son may  be  waived.  New  York  Guar- 
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unless  the  debtor  is  already  under  arrest  by  virtue  of  mesne  process.** 
Demand  for  Satisfaction.  —  Some  statutes  provide  that  an  execution 
may  issue  against  the  person  of  a  defendant  who,  after  demand  made 
therefor,  refuses  to  surrender  up  his  estate  to  the  satisfaction  of  the 
judgment.^'  The  demand  contemplated  is  an  unequivocal  one,  made 
in  a  manner  calculated  to  inform  the  debtor  that  he  must  comply 
therewith  or  suffer  arrest.^"  It  need  not  be  made  for  any  particular 
property  or  estate,  but  is  sufficient  if  it  be  for  the  debtor's  estate  gen- 
erally,*^ especially  where  the  debtor  refuses  absolutely  to  so  apply  any 
of  his  estate.*®  Such  a  demand,  moreover,  is  only  necessary  in  those 
cases  Avhere  the  debtor's  arrest  is  sought  upon  the  ground  of  his  unjust 
refusal  to  surrender  his  estate.*^  The  demand  may  be  made  by  the 
execution  plaintiff's  attorney,^*'  or,  under  some  statutes,  by  the  officer 
holding  the  writ  of  execution.^^ 

e.  Previous  Arrest  on  Mrsne  Process.  —  "Where  the  right  of  the 
plaintiff  to  arrest  the  body  of  the  defendant  under  an  execution  de- 
pends upon  the  nature  of  the  action,  the  granting  of  an  order  of  ar- 
rest before  judgment  is  not  necessary.^^    Under  statutes  in  some  states. 


anty  &  Ind.  Co.  v.  Eogers,  71  N.  T. 
377. 

44.  N.  T.  Code  of  Civ.  Proc,  §1489. 

45.  See  the  statutes,  and  Huntington 
V.  Metzger,  158  111.  272,  280,  41  N.  E. 
881;  Fergus  v.  Hoard,  15  111.  357; 
Mahfir  v.  Huette,  10  111.  App.  56;  Stew- 
ard V.  Biddlecum,  2  N.  Y.  103. 

46.  Maher  t.  Huette,  10  111.  App.  56. 
[a]     Sufficiency      of      Demand. — (1) 

Merely  reading  the  execution  to  the 
defendant  and  asking  him  to  pay  it  is 
not  suflicicnt.  Maher  v.  Huette,  10  111. 
App.  56.  (2)  But  a  demand  for  pay- 
ment, and  upon  its  refusal,  a  request 
that  property  be  pointed  out  in  which 
a  leA'y  might  be  made,  is  sufficient. 
Bulkley  v.  Finch,  37   Conn.  71. 

47.  Bulkley  v.  Pinch,  37  Conn.  71; 
Steward  v.  Biodlecum,  2  N.  Y.  103. 

fa]  In  Louisiana  this  demand  must 
be  made  first  of  ths  defendant,  and  if 
that  be  barren  of  results,  then  upon  the 
judgment  creditor  to  point  out  prop- 
erty of  the  debtor.  Conway  v.  Jones, 
17  "La.   413. 

48.  Steward  v.  Biddlecum,  2  N.  Y. 
103. 

[a]  By  absenting  himself  or  remov- 
ing his  property  the  defendant  as  ef- 
fectually refuses  to  surrender  his  prop- 
erty as  though  a  personal  demand  and 
refusal  had  been  made.  Fergus  v. 
Hoard,  15  111.  357. 

49.  Kitterman  v.  People,  181  111. 
App.  682. 
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[a]  For  example,  an  affidavit  show- 
ing such  a  demand  "is  not  a  prere- 
quisite to  the  issuance  of  a  writ  of 
capias  ad  satisfaciendum,'  where  the 
judgment  is  recovered  in  an  action  of 
which  malice  is  the  gist,  but  such  writ 
is  properly  issued  upon  an  order  of  the 
court."  Kitterman  v.  People,  181  111. 
App.  682. 

50.  Steward  v.  Biddlecum,  2  N.  Y. 
103. 

fa]  After  the  institution  of  pro- 
ceedings, based  upon  the  demand  and 
refusal,  it  is  too  late  to  raise  an  ob- 
jection that  no  proper  person  was  pres- 
ent at  the  demand  to  receive  the  prop- 
erty, after  institution  of  proceedings 
based  upon  the  demand  and  refusal. 
Steward  v.  Biddlecum,  2  N.  Y.  103. 

51.  Maher  r.  Huette,  10  111.  App. 
56;   Conway  v.  Jones,  17  La.  413. 

52.  Sherman  r.  Grinnell,  159  N.  T. 
50,  53  N.  E.  674;  Elwood  v.  Gardner,  45 
N.  Y.  349,  10  Abb.  Pr.  (N.  S.)  238; 
Steamshij)  Richmond  Hill  Co.  V.  Seager, 
31  App.  Div.  288,  52  N.  Y.  Supp.  985, 
27  Civ.  Proc.  395,  6  N.  Y.  Ann.  Cas.  65; 
Martin  v.  Hutto,  82  S.  C.  432,  64  S.  E. 
421. 

fa]  The  grounds  of  arrest  must  ap- 
pear from  the  essential  allegations  of 

Ihe  complaint;  it  is  not  sulfieient  tha't 
they  appear  from  incidental  and  unnec- 
essarv  averments.  Elwood  r.  Gardner, 
45  N"  Y.  349,  352,  10  Abb.  Pr.  (N.  S.) 
238;    Wood    v.   Henry,    40   N.   Y.    124; 
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howGVor,  in  casos  where  the  cnnse  of  arrest  is  extrinsie  and  does  not  ap- 
pear in  the  complaint,  an  oxeeution  a^rainst  the  person  may  not  be  had, 
unless  an  order  of  arrest  has  hoen  jrrantod  and  executed  before  judg- 
ment.^^  But  even  in  these  states  it  is  sufficient  that  an  order  for  pro- 
visional arrest  has  actually  been  granted  and  executed,  and  has  not 
been  vacated,  though  the  defendant  was  not  liable  to  such  arrest  and 
might  have  had  the  order  vacated  upon  a  motion  before  judgment.^* 

d.  Judgments  Which  Authorize  Execution  Against  the  Person. 
(I.)  General  Statement.  —  Execution  against  a  defendant's  person  will 
only  issue  upon  a  judgment  in  personam,^-"'  which  has  not  become  dor- 
niant,°"  and  which  was  recovered  in  an  action  in  which  such  an  execu- 
tion is  proper.^^  Local  requirements,  as,  for  example,  that  the  judg- 
ment shall  be  obtained  in  a  certain  manner,^^  shall  not  be  for  less  than 
a  certain  amount,^"  and  shall  state  that  the  defendant  is  subject  to 
arrest,*^''  must  be  complied  with. 


Pichtmcver  r.  Remscn,  38  N.  Y.  206; 
Smith  V.  Knapp,  30  N.  Y.  5S1,  588; 
Aetna  Ins.  Co.  v.  Shul-er,  28  Hun  (N. 
Y.)    338. 

53.  Til.— People  v.  Healev,  128  111. 
9,  20  N.  E.  G92,  15  Am.  St.  Eep.  90; 
People  V.  Hoffman,  97  111.  234.  N.  Y. 
Chapin  v.  Foster.  101  N.  Y.  1,  3  N.  E, 
786;  Prouty  r.  Swift,  51  N.  Y.  594; 
Elwoofl  V.  Gardner,  45  N.  Y.  349,  10 
Abb.  Pr.  (X.  S.)  238;  Wood  V.  Henry, 
40  N.  Y.  124.  S.  C— Martin  r.  Hiitto, 
82  S.  C.  432,  64  S.  E.  421.  S.  D.— Grif- 
fith V.  Hubbard,  9  S.  D.  15,  67  N.  W, 
850. 

As  to  provisional  arrest  generally, 
see  2  Standard  Proc.  922. 

54.  Smith   r.   Knapp,  30  ^^.  Y.  581. 
[a]     Should  such  order  of  arrest  be 

actually  vacated,  however,  the  parties 
are  relegated  to  the  same  position  as 
though  no  order  of  arrest  had  been 
made.  Stelle  v.  Palmer,  11  Abb.  Pr. 
(N.  Y.)    62. 

55.  Hill   r.  Bowman,   14  La.  445. 

fa]  Where  personal  service  of  pro- 
cess was  not  made,  jurisdiction  being 
required  liy  attachment,  an  execution 
against  the  defendant  niav  not  issiie. 
Clark  V.  Hollidny,  9  Mo.  711. 

56.  Strawbridge  v.  Mann,  17  Ga 
454. 

57.  Winton  r.  Kirby,  7  S.  D.  461, 
64  N.  W.  528;  Winton  V.  Knott,  7  S. 
D.  179,  63  N.  W.  783. 

58.  Cal.— Davis  v.  Eobinson,  10  Cal, 
411.  ni.— Boos  r.  White,  64  111.  App. 
177.  N.  C— Ledford  v.  Emerson,  143 
N.  C.  527,  55  S.  E.  969. 

[a]  In  Illinois  (1)  it  is  necessary 
that  the  judgment  be  predicated  upon 


a,  jury's  verdict  (Boos  r.  White,  64  111. 
App.  177),  (2)  unless  the  judgment  i9 
of  a  justice  of  the  peace.  Boos  r.  White, 
64  111.  App.  177.  As  to  the  necessity 
of  verdict  of  a  jury  generally,  see  in- 
fra II,  C,  8,  e. 

59.  Me. — Kelley  v.  Morris,  63  Me. 
57.  Mass. — Iloojier  v.  Cox,  117  Mass. 
1.  N.  H.— Gilman  v.  Perkitts,  11  N.  H. 
343.  N.  Y. — People  v.  Costiean,  54  App. 
Div.  186,  66  N.  Y.  Supp.  376. 

[a]  How  Amount  Computed. — Vn- 
dcr  a  statute  providing  that  such  a 
writ  shall  not  issue  where  the  amount 
of  the  original  debt  is  less  than  ten 
dollars,  it  has  been  held  that  ths  debt 
must  be  of  this  amount,  exclusive  of 
iulorcst.     Kelley  v.  Morris,  63  Me.  57. 

60.  Cal. — Davis  r.  Eobinson,  10  Cal. 
411.  N.  Y.— Carpenter  v.  Willet,  31  N. 
Y.  90,  28  How.  Pr.  225,  1  Keves  510, 
1  Abb.  Dec.  312  (under  ch.  344,  Laws 
of  1857);  People  ex  rcl.  Burroughs  v. 
Willott,  26  Barb.  78  (under  early  New 
York  statute);  Bacon  r.  Grossmann,  90 
App.  Div.  204,  86  N.  Y.  Supp.  66  (under 
^Municipal  Court  Act);  People  r.  Cosii- 
gnn,  54  App.  Div.  186,  66  N.  Y.  Supp. 
376  (under  §1386,  Consol.  Act);  Etlich 
r.  Stock,  67  Misc.  399,  123  N.  Y.  Supp. 
87  (under  Municipal  Court  Act,  Laws 
1902,  eh.  580,  §251);  Musica  r.  Amal- 
fitano,  56  Misc.  505,  107  N.  Y.  Supp. 
179.  under  Municipal  Court  Act,  §251. 
N.  C— See  Ledford  r.  Emerson,  143  N. 
C.  527,  55  S.  E.  969,  where  it  is  said 
that  when  fraud  on  the  part  of  the 
defendant  is  established  "it  is  safer 
and  better  .  .  .  that  it  should  be  re- 
cited  in   the   judgment   with   a  proper 
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(II.)  Decree  for  Alimony.  —  In  some  jurisdictions  a  decree  for  ali- 
mony may  be  enforced  by  an  execution  against  the  person,*^^  while  in 
others  this  remedy  is  not  available.*^^ 

(in.)  Judgment  for  Costs.  —  A  defendant  is  liable  to  imprisonment 
for  costs  necessarily  incurred  in  an  action  in  which  execution  against 
his  body  might  have  been  had  for  the  principal  debt.®^  If  the  nature 
of  the  action  is  such  that  an  execution  against  the  person  might  have 
issued  upon  a  judgment  in  favor  of  the  plaintiff,^^  such  an  execution 


Older  or  direction  as  to  the  issuing  of 
executions  to  enforce  it." 

[a]  Where  tills  is  required  it  is  "an 
essential  part  of  the  judgment,  so  that 
if  it  is  omitted  in  a  proper  case  or  in- 
serted improperly,  the  judgment  may  be 
reversed  or  modified  on  appeal."  In 
re  Zeitz,  12  Civ.  Froe.  (N.  Y.)  423. 

As  regards  certificates  of  "wilful 
and  malicious  act,"  which,  in  some  jur- 
isdictions, are  attached  to  the  judg- 
ment, see  infra,  II,  C,  8,  c. 

[b]  In  New  York,  "in  the  muni- 
cipal court,  where  the  pleadings  may 
be  oral,  the  law  requires  when  an  exe- 
cution can  be  issued  against  the  person 
that  the  judgment  of  the  justice  must 
so  state,  and  then  the  clerk  must  en- 
ter such  fact  in  the  docket.  In  the 
Code  of  Civil  Procedure  there  is  no 
such  provision  relating  to  courts  of 
record,  showing  that  the  allegations  of 
the  complaint  must  determine  whether 
execution  against  the  person  can  issue, 
and  there  is  no  provision  authorizing 
any  action  of  the  clerk  upon  the  sub- 
ject. In  the  lower  court  mentioned, 
where  the  pleadings  may  be  oral,  of 
oourss  the  record  contains  nothing  to 
indicate  whether  the  action  is  of  that 
character  or  not,  and  hence  there  must 
be  a  judicial  direction."  Bacon  v. 
Grossmann,  90  App.  Div.  204,  86  N.  Y. 
Supp.   66,  67. 

fc]  Amendment  of  Judgment. — (1) 
Uuder  a  statute  which  provides  that 
an  amendment  to  a  judgment  must  be 
made  either  at  the  close  of  the  trial, 
or  upon  two  day's  notice  of  motion,  a 
judgment  cannot  be  amended  in  the 
lower  court  by  inserting  the  words 
"Defendant  liable  to  arrest  and  impris- 
onment on  execution,"  where  the  stat- 
utory conditions  have  not  been  com 
plied  with  (Musica  v.  Amalfitano,  56 
Misc.  505,  107  N.  Y.  Supp.  179),  (2) 
though  upon  an  appeal  from  an  order 
vacating  the  order  modifying  the 
judgment,  if  the  facts  disclosed  justify 
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the  issuance  of  that  process,  the  judg- 
ment could  be  modified  by  directing 
the  insertion  of  the  words  quoted  above. 
Musica  V.  Amalfitano,  supra.  (3)  In 
the  absence  of  some  such  provision  a 
party  may  have  the  judgment  amended 
in  this  regard  if  he  moves  promptly 
upon  discovering  the  omission  (Blair 
V.  Kussell,  14  Bush  [Ky.]  412),  (4)  al- 
though it  has  been  held  that  such  an 
application  at  a  subsequent  term  comes 
too  late.  Purdy  v.  Squires,  14  Ky.  L. 
Eep.  271. 

61.  Bailey  v.  Bailey,  166  Mass.  226, 
44  N.  E.  143;  Chase  v.  Ingalls,  97  Mass. 
524;  Sheaf e  v.  Laighton,  36  N.  H.  240; 
Sheafe  v.  Sheafe,  36  N.  H.  155. 

62.  Elmer  v.  Elmer,  150  Pa.  205,  24 
Atl.  670. 

[a]  Where  alimony  awarded  in  a, 
lump  sum,  it  is  to  be  regarded  as  a 
simple  money  judgment  for  the  en- 
forcement of  which  an  ordinary  •execu- 
tion is  the  only  remedy.  White  v. 
White,  130  Cal.  597,  62  Pac.  1062,  SO 
Am.  St.  Rep.  150. 

63.  Ex  parte  Bergman,  Ig  Nev.  331, 
4  Pac.  209;  Smith  v.  Duffy,  37  Hun  (N. 
Y.)  506;  Finkemaur  v.  Dempsey,  8  N. 
Y.  Civ.  Proc.  418. 

[a]  Where  defendant  exempt  from 
arrest  for  principal  debt  he  is  also  ex- 
empt from  arrest  for  costs.  In  re 
Pierce's  Appeal,  103  Pa.  27. 

64.  Davids  r.  Brooklvn  Heights  R. 
R.  Co.,  104  App.  Div.  23,  93  N.  Y.  Supp. 
285. 

fa]  "The  controlling  determination 
is  the  tortious  character  of  the  causa 
of  action,  and  not  the  mere  considera- 
tion v/hether  or  not  the  arrest  and  im- 
prisonment of  the  defendant  would  for 
any  reason,  such  as  incorporation  or 
otherwise,  be  a  practical  possibility. 
Indeed,  in  the  early  case  of  Miller  v. 
Scherder,  2  N.  Y.  262,  it  was  held  that 
where  a  complaint  united  causes  of  ac- 
tion upon  contract  and  in  tort,  so  that 
the    defendant    would    have    been    ex- 
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may  issue  on  a  jndcrmont  ("ntorod  ap:ainst  liim  for  the  costs/'"^  provided 
such  costs  were  awanU'd  uj)on  a  final  judj,niient,'''''  and  no  statute  ex- 
pressly relieves  either  party  in  an  action  of  tort  from  the  collection  oi 
costs  in  this  manner."'  The  converse  is  also  true,  that  in  an  action  in 
Avliicli  an  execution  against  the  defendant's  person  will  not  issue,  costs 
adjudged  against  the  plaintifi"  may  not  be  recovered  in  this  manner,*'^ 
and  in  some  jurisdictions  a  judgment  for  costs  is  considered  as  a  simple 
judgment  for  debt  and  accordinirly  execution  will  not  issue  against  the 
plaintiff's  person  for  the  collection  thereof.*^" 

3.  In  Federal  Courts.  —  By  act  of  congress  the  issuance  of  execu- 
tion against  the  person  from  a  United  States  court  is  made  to  depend 
upon  the  law  of  the  state  in  which  the  court  sits.'^"    Hence  in  states 


eniptod  from  imprisonment  on  execu- 
tion luuler  a  judgment  rendered  a^fiinst 
)iim,  lie  could  nevertheless  imprison  the 
plaintiff,  who  failed  in  the  action,  upon 
execution  for  the  costs."  Davids  v. 
Brooklvn  Heights  R.  Co.,  104  App.  Div. 
23,  93  N.  Y.  Supp.  285,  holding  that 
the  fact  that  the  defendant  was  incor- 
I'Oratcd  did  not  alter  the  rule  in  this 
case,  the  cause  of  action  being  one  in 
tort,  for  which  the  master  is  liable  for 
the  wrongful  act  of  his  servant,  and 
ill  which  an  execution  against  the  per- 
son may  issue. 

[b]  Where  a  previous  order  of  ar- 
rest is  necessarj'  to  authorize  the  is- 
suance of  an  execution  against  a  de- 
fendant, and  none  is  obtained,  he  can- 
not have  an  execution  agaiust  the  plain- 
tiff for  costs.  Purchase  r.  Bellows,  19 
Abb.  Pr.  (N.  Y.)  306,  affirming  U  Abb. 
Pr.  357,  23  How.  Pr.  421. 

65.  Nev. — Ex  parte  Bergman,  IS 
Nev.  331,  4  Pac.  209.  N.  Y.— Losaw  v. 
Smith,  109  App.  Div.  754,  90  N.  Y. 
Sujip.  191;  Davids  v.  Brooklvn  Heights 
P.  Co..  104  App.  Div.  23,  93  N.  Y.  8upp. 
285;  Saflier  r.  Haft,  86  App.  Div.  2S4, 
8l'  N.  Y.  Supp.  763,  13  N.  Y.  Ann.  Cas. 
218;  Knapj)  r.  ^Murphv,  20  App.  Div. 
83,  46  X.  Y.  Supp.  1047,  4  N.  Y.  Ann. 
Cas.  313;  Miller  r.  Woodhead,  52  Hun 
127,  5  N.  Y.  Supp.  88,  17  Civ.  Proc.  102; 
Philbrook  r.  Kellogg,  21  Hun  23S.  S.  D. 
Wintou  V.  Knott,  7  S.  D.  179,  63  X.  W. 
783. 

66.  Losaw  v.  Smith,  109  App.  Div. 
754,  96  X.  Y.  Supp.  191,  under  §15, 
Code    Civ.    Proc. 

67.  Losaw  v.  Smith,  109  App.  Div. 
754,  96  X.  Y.  Supp.  191,  holding  that 
§1487,  Code  Civ.  Proc.  applies  as  well 
to  the  collection  of  costs,  as  to  claims 
for  damages  recovered. 

[a]    Reference  may  be  had  to  tlie 


afTidavit  made  to  procure  the  order  of 
arrest,  in  order  to  ascertain  w^hether 
the  case  is  one  in  which  the  person  may 
be  arrested  on  a  ca.  sa.  Smith  f.  Knapp, 
30  X.  Y.  581,  588,  under  the  early  New 
York  Code.  See  Bacon  v.  Grossmann,  90 
App.  Div.  204,  86  N.  Y.  Supp.  66. 

68.  Ex  parte  Beattv,  12  Wend.  (X, 
Y.)  229;  People  v.  Onondaga,  9  Wend. 
(X.  Y.)  430;  Prince  v.  Camman,  3  Edw. 
Ch.    (X.   Y.)   413. 

69.  Ex  parte  Thayer,  11  E.  I.  100. 

70.  U.  S.  Comp.  St.,  1913,  §1636; 
Stuart  V.  EevnoMs,  204  Fed.  709,  123 
C.  C.  A.  13;  Mallorv  Mfg.  Co.  v.  Fox, 
20  Fed.  409;  Low  r.  Durfes,  5  Fed.  256; 
L'nited  States  v.  Moller,  10  Ben.  189,  26 
Fed.  Cas.  Xo.  15,793;  Moore  r.  Wil- 
marth,  17  Fed.  Cas.  Xo.  9,781;  Moan  v. 
Wilmarth,  3  Woodb.  &  M.  399,  17  Fed. 
Cas.  Xo.  9,686;  Curtis  r.  Fcste,  6  Fed. 
Cas.  Xo.  3,502. 

As  to  the  conformity  act  generally, 
see  the  title   "United  States  Courts." 

[a]  The  act  of  congress  is  not  pros- 
pective; it  adopted  only  the  state  laws 
existing  at  the  lime  of  its  enactment. 
Catherwood  v.  Gapete,  2  Curt.  94,  5 
Fed.  Cas.  Xo.  2,513;  Campbell  r.  Hadlev, 
1  Spr.  470,  4  Fed.  Cas.  Xo.  2,358,  a'f- 
firming  in  this  regard  In  re  Freeman,  2 
Curt.  491,  10  Fed.  Cas.  Xo.  5,083.  And 
see  Low  r.  Durfee,  5  Fed.  256  (review- 
ing with  approval  the  opinion  in  Cath- 
erwood r.  Gapete,  supra);  and  United 
States  r.  Tetlow,  2  Low.  159,  28  Fed. 
Cas.  Xo.  16,456;  Sadlier  v.  Fallen,  2 
Curt.  190,  21  Fed.  Cas.  Xo.  12,209. 

[b]  Penal  statutes,  such  as  those 
providing  for  imprisonment  as  punish- 
ment, cannot  be  enforced  in  the  United 
States  courts.  Curtis  v.  Festfi,  6  Fed. 
Cas.  Xo.  3,502. 

[i]  But  where  this  writ  is  sought 
against  a  debtor  of  the  United  States, 

Vol.  XVI 


276  JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF 

where  imprisonment  for  debt  is  permitted  under  certain  conditions  and 
restrictions  tlie  same  conditions  and  restrictions  are  applicable  to  execu- 
tions against  the  person  issidng  out  of  the  courts  of  the  United  States/' 
4.  Who  May  Have  Execution  Issued/-  —  a.  Assignee.  —  The  as- 
signee of  a  judgment  may,  in  a  proper  case,  have  an  execution  against 
the  person  of  the  defendant  therein/-  especially  where  it  appears  that 
some  of  the  grounds  for  the  issuance  thereof  accrued  after  the  assign- 
ment.'^* 

b.  Sureties.  —  In  some  states  a  surety  who  has  paid  a  judgment 
rendered  against  his  principal  is  entitled  to  an  execution  against  the 
person  of  the  judgment  debtor/^  It  has  been  held,  however,  to  the  con- 
trary/'^ 

c.  Wane  Earner. —  A  domestic  servant  is  a  "wage  earner"  within 
the  meaning  of  that  term  as  used  in  a  statute  giving  wage  earners  a 
right  to  resort  to  this  process/'^ 

d  Attorneys.  —  It  has  been  held  that  an  attorney  who  has  a  -ien 
on  a  judgment  for  costs,  may  have  execution  against  the  person,  in  a 
proper  case/* 

e.     Interveners.  —  An  intervener  in  a  suit,  in  whose  favor  a  judg- 


state  laws  have  no  bearing  on  the  ques- 
tion; jiuisdiction  to  issue  such  a  writ 
is  then  determined  by  reference  to  the 
acts  of  congress  relative  thereto. 
Moore  r.  Wilmarth,  17  Fed.  Cas.  No. 
9,781;  Moan  v.  Wilmarth,  3  Woodb.  & 
M.  399,  17  Fed.  Cas.  No.  9,686. 

71.  ITnited  States  v.  Moller,  10  Ben. 
189,  26  Fed.  Cas.  No.  15,793;  Curtis  v,. 
Fest«,  6  Fed.  Cas.  No.  3,502;  Cather- 
wood  V.  Gapete,  2  Curt.  94,  5  Fed.  Cas. 
No.  2,513. 

72.  As  to  issuance  by  joint  plaintiffs, 
see  infra,  II,  C,  9,  b,  (II). 

Who  may  have  execution  against 
property,  see  15  Standard  Proc.  747. 

73.  Lasher  v.  Carey,  182  111.  App. 
147;  Dougherty  v.  Gardner,  58  How. 
Pr.  (N.  Y.)  284;  King  v.  Kirbv,  28 
Barb.  (N.  Y.)  49;  Miller  v.  Woodhead, 
52  Hun  127,  5  N.  Y.  Supp.  88,  17  Civ. 
Proc.  102,  under  §137-5,  Code  Civil 
Proc.  See  also  Moore  v.  U.  S.  Bar- 
rel] Co.,  238  111.  544,  551,  87  N.  E. 
536,  where  the  court,  in  passing  upon 
the  right  of  an  assignee  of  a  judgment 
against  a  stockholder  on  a  stockholders' 
liability,  says  that  the  assignee  of  a 
judgment  is  entitled  to  "any  appro- 
priate legal  or  equitable  remedy  which 
might  have  been  employed  by  the  judg- 
ment  creditor." 

Ta]  Where  a  part  only  of  a  judg- 
ment is  assigned,  a  writ  will  issue  in 
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the  name  of  the  assignor,  though  at 
the  instance  of  assignee,  for  the  full 
amount  of  the  judgment.  Dougherty 
V.  Gardner,  8  Abb.  N.  C.   (N.  Y.)    224. 

[b]  The  assignee  (1)  of  an  account 
for  goods  sold  may  not  have  an  exe- 
cution against  the  person,  based  on  an 
action  ex  delicto  connected  with  the 
sale  of  the  goods  (Birdsall  v.  Fuller, 
11  Hun  [N.  Y.]  204),  (2)  unless  by 
virtue  of  statute  such  a  cause  of  action 
would  pass  with  the  assignment.  Lash- 
er V.  Carey,  182  111.  App.  147. 

74.  King  V.  KIrby,  28  Barb.  (N.  Y.) 
49,  action  for  fraud  and  false  repre- 
sentations. 

75.  Eapp  V.  Masten,  4  Eed£.  Sur. 
(N.  Y.)  76.  See  also  David  v.  Blun- 
dell,  40  N.  J.  L.  372,  holding  that  a 
surety  on  an  insolvent  debtor  bond 
who,  after  forfeiture,  has  paid  the 
same,  is  entitled  to  an  alias  execution 
against  the  person  of  the  debtor. 

[a]  The  Rule  Is  Based  on  Equitable 
Doctrine  of  Subrogation. — Eapp  r.  Mas- 
tap,  4  Eedf.  Sur.   (N.  Y.)   76. 

76.  Elam  v.  Eawson,  21  Ga.  139,  be- 
cause at  common  law  this  was  not  the 
rule,  and  the  statute  must  be  construed 
in  support  of  personal  liberty. 

77.  Greenberg  V.  Laeov,  84  N.  Y. 
Supp.  930. 

78.  Parker  v.  Speer,  17  .Tones  &  S, 
(N.  Y.)    1,  affirming  62  How.  Pr.  394. 
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mont  is  rondorod,  may,  in  a  proper  caso,  have  a  capias  ad  satisfaciendum 
to  enforce  liis  judgment." 

5.  Against  Whom  Issued.*"  —  Rtntnlos  in  some  statos  exempt  eor- 
tain  persons  from  arrest  on  ex^'cutions  against  the  porson.^^  Other 
statutes  provide  for  its  issuance  against  specified  persons."-  But  it  will 
only  issue  against  those  as  to  -whom  the  application  shows  grounds  for 
its  issuanee.^^ 

6.  From  What  Court  and  by  Whom  Issued."*  —  Wliat  courts  have 
authority  to  issue  an  exceuHon  against  the  person  dejX'uds  to  some  ex- 
tent upon  constitutional  and  statutory  provisions. '^^  A  statute  author- 
izing a  specified  court  to  issue  such  a  writ  applies  only  to  judgments 
of  that  court.""  The  statutes  variously  provide  for  the  issuance  of  this 
writ  by  the  clerk  of  the  court  in  which  the  judgment  is  rendered,"  or 
properly  docketed.^**  The  duties  of  the  cloi-k  in  such  matters  are  purely 
ministerial,*''-'  unless  he  is  charged  with  the  responsibility  of  determiu- 


79.  Chafifc  &  Sons  v.  Handy,  36  La. 
Ann.   22.  i 

80.  Against  whom  execution  against 
property  issues,  see  15  Standard  Prog. 
749. 

As  to  issuance  against  joint  debtors 
see  infra,  II,  C,  9,  b,  (II).  | 

81.  See  generally  the  statutes.  Seo 
also  Quinbv  r.  llunean,  4  Harr.  (Del.) 
383,  and   the  title    "Privilege." 

As  to  attorneys  see  3  Standard  Proc. 
851. 

[a]  A  statute  exempting  citizens  in- 
cludes non-resident  citizens.  Quinby  v. 
Duncan,  4  Harr.    (Del.)    383. 

82.  See  Chaffe  &  Sons  r.  Handy,  36 
La.  Ann.  22  (sheriff);  Miller  f.  Wood- 
head,  52  Hun  127,  5  N.  Y.  Supp.  88, 
guardian  ad  litem. 

83.  Saunders  V.  Gallaher,  2  Humph, 
(Tenn.)  445. 

84.  As  to  who  issues  execution 
against  property,  see  15  Standard  Proc. 
743,  «t  seq. 

85.  See  generally  the  statutes,  and 
the  following:  Kan. — In  re  Heath,  40 
Kan.  333,  19  Pac.  926,  district  judge 
at  chambers,  on  in  vacation  of  ths 
court,  has  power  to  issue  such  a  writ 
in  a  proper  case.  Nev. — Ex  parte  Berg- 
man, 18  Nev.  331,  4  Pac.  209.  N.  J. 
Wire  r.  Browning,  20  N.  J.  L.  364. 
N.  Y. — See  People  ex  rcl.  Sharkey  i". 
Goodwin,  50  Barb.  562;  Latham  v.  Wes- 
tervelt,  26  Barb.  256;  People  ex  rel. 
Corlis  V.  Smith,  9  How.  Pr.  464;  AVil- 
pon  V.  Andrews,  9  How.  Pr.  39.  Ohio. 
Tlilson  R.  &  F.  Co.  r.  Ronk,  54  Ohio 
St.  422,  43  N.  E.  919.  Pa.— Weber  r. 
Goldenberg,  10  Pa.  Co.  Ct.  72.  Vt. 
Nichols  V.  Packard,  16  Vt.  147.     Wis. 


Mcdcraft  r.  Dart,  67  Wis.  115,  30  N. 
W.  223,  31  N.  W.  476;  In  re  Mowry, 
12  Wis.  52. 

[a]  The  supreme  court  (1)  cannot 
issue  such  a  writ.  Medcraft  v.  Dart, 
67  Wis.  115,  30  N.  W.  223,  31  N.  W. 
476.  (2)  In  Vermont  the  supreme  court 
has  no  jurisdiction  of  an  application 
for  the  issuance  of  such  a  writ.  Nich- 
ols r.  Packard,  16  Vt.  147. 

[b]  When  this  writ  is  sought  on 
ground  of  fraud  perpetrated  by  a  resi- 
dent of  the  state  it  does  not  defeat 
jurisdiction  to  issue  same  that  some  of 
the  acts  which  constitute  the  fraud 
complained  of  were  eonunitted  during 
a  temporary  absence  from  the  state. 
Fa-  parte  Bergman,  18  Nev.  331,  4  Pac, 
209. 

86.  Milson  B.  &  F.  Co.  r.  Ronk,  54 
Ohio  St.  422,  43  N.  E.  919. 

87.  La.— See  Chaffe  &  Sons  r.  Handy, 
36  La.  Ann.  22.  N.  Y. — See  Bacon 
V.  Grossmann,  90  App.  Div.  204,  86 
N.  Y.  Supp.  66;  Peoide  r.  Costigan,  54 
App.  Div.  186,  66  N.  Y.  Supp.  376. 
N.  C. — Kinnev  r.  Laughenour,  97  N.  C. 
325,   2   S.   E.  43. 

88.  :McAdcn  r.  Banister,  63  N.  C. 
47S1. 

[a]  When  not  docketed  where  ren- 
dered, the  docketing  in  another  county, 
being  void,  will  not  support  the  is- 
suance of  a  writ  from  the  latter.  Mc- 
Aden    r.  Banister,  63   N.   C.   478. 

89.  Bacon  r.  Grossmann,  90  App. 
,  Div.    204,   86    N.    Y.    Supp.    66;    People 

r.  Costigan,  54  App.  Div.  186.  66  N.  Y. 
!  Supp.  376.  See  15  Standard  Proc.  722, 
m.  40. 
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ing  the  snffieicncy  of  the  affidavit,  wliieli  action  is  quasi-judicial.^" 
7.  Time  for  Issuance."'^  —  Tn  the  absence  of  statute  the  execution 
plaintiff  has  a  reasonable  time  within  which  to  take  out  execution 
atrainst  the  body,"-  whieh,  under  the  common  law,  was  a  year  from  the 
rendition  of  the  judgment.^"  Statutes  in  some  states  specify  a  time 
within  which  such  an  execution  sliall  issue.^*  A  failure  to  issue  the 
same  within  the  time  therein  specified  will  not,  however,  deprive  the 
plaintiff  in  the  judgment  of  the  right  to  its  issuance,^^  but  the  defend- 
ant may  be  discharged  from  custody  or  imprisonment  under  such  an 
execution  upon  a  proper  application,^'^  unless  the  delay  is  sufficiently 


90.  Atkinson  v.  Micheaux,  1  Humpli. 
(Tenn.)    312. 

[a]  A  person,  not  a  deputy  clerk, 
but  performing  temporarily  and  by 
courtesy  the  duties  of  the  clerk,  may 
not  issue  an  execution  against  the  per- 
son. Atkinson  v.  Micheaux,  1  Humph. 
(Tenn.)  312. 

91.  Time  for  issuance  of  execution 
against  property,  see  15  Standard  Pboc. 
750,  et  seci. 

92.  Norman  v.  Manciette,  1  Sawy. 
484,  18  Fed.  Cas.  No.  10,300. 

[a]  A  reasonable  time  is,  in  any 
event,  more  than  one  day.  Norman  V. 
Manciette,  1  Sawy.  484,  18  Fed.  Cas. 
No.   10,300. 

93.  Norman  v.  Manciette,  1  Sawy. 
484,  18  Fed.  Cas.  No.  10,300. 

fa]  If  the  defendant  had  been  ar- 
rested provisionally  upon  a  capias  ad 
respondendum  he  remained  in  custody 
until  he  was  charged  in  execution. 
Norman  v.  Manciette,  1  Sawy.  484,  18 
Fed.  Cas.  No.  10,300. 

94.  See  the  statutes  and  the  follow- 
ing: Smith  V.  Knapp,  30  N.  Y.  581, 
590;  Jenkins  v.  Mayrant,  3  McCord 
(S.  C.)  560;  Primrose  r.  Becket,  3  Mc- 
Cord (S.  C.)  418,  involving  South  Car- 
olina Act  of  1815. 

[a]  Within  ten  days  after  return 
of  execution  against  the  property. 
Steamship  Eichmond  Hill  Co.  v.  Seager, 
31  App.  Div.  288,  52  N.  Y.  Supp.  985, 
27  Civ.  Proc.  395,  6  N.  Y.  Ann.  Cas. 
65;  Perry  v.  Kent,  88  Hun  407,  .34  N. 
Y.  Supp.  843,  affirmed  in  157  N.  Y. 
710,  53  N.  E.  1130. 

[b]  Within  three  months  after  en- 
try of  judgment.  Steamship  Richmond 
Hill  Co.  r.  Seager,  31  App.  Div.  288, 
52  N.  Y.  Supp.  985,  27  Civ.  Proc.  395, 
6  N.  Y.  Ann.  Cas.  65;  Segelke  f. 
Finan,  22  Abb.  N.  C.  458,  5  N.  Y. 
Supp.  671 ;  Hobbs  v.  Bashford,  45  Hun 
592,    10    N.    Y.    St.    389;    De    Silva   v. 
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Holden,    11    N.   Y.    Civ.   Proc.    404,   22 
Jones   &   S.  532. 

[c]  When  a  previous  order  of  ar- 
rest has  beeh  granted.  See  the  fol- 
lowing: U.  S. — Barnes  v.  Viall,  6  Fed. 
661,  involving  a  Rhode  Island  statute. 
Df.  Y.— Sweet  v.  Norris,  110  N.  Y.  668, 
18  N.  E.  481  (affirming  45  Hun  595); 
People  t'.  Gill,  85  App.  Div.  192,  83 
N.  Y.  Supp.  135;  Redner  v.  Jewett,  72 
Hun  598,  25  N.  Y.  Supp.  273.  Eng, 
Blandford  v.  Foote,  1  Cowp.  72,  98  Eng. 
Reprint  973;  Pullen  v.  White,  3  Burr. 
1448,  97  Eng.  Reprint  921;  Russell  v. 
Stewart,  3  Burr.  1787,  97  Eng.  Reprint 
1099. 

95.  Steamship  Eichmond  Hill  Co.  v. 
Seager,  31  App.  Div.  288,  52  N.  Y, 
Supp.  985,  27  Civ.  Proc.  395,  6  N.  Y. 
Ann.  Cas.  65.  See  also  Minturn  v, 
Phslps,  3  Johns.  (N.  Y.)   446. 

[a]  Under  a  Rhode  Island  statute  it 
was  said  by  the  United  States  court 
that  failure  to  obtain  execution  within 
this  prescribed  time  does  not  release 
the  debt;  "but  the  plaintiff  cannol 
lawfully  arrest  the  debtor  again  upon 
an  execution  issued  upon  the  samo 
judgment,  nor  can  he  evade  that  con- 
sequence by  arresting  him  upon  mesne 
process  in  an  action  on  the  judgment; 
but  he  may  again  imprison  his  debtor 
upon  a  second  judgment."  Barnes  v. 
Viall,  6  Fed.  661. 

96.  Norman  r.  Manciette,  1  Sawy. 
484,  IS  Fed.  Cas.  No.  10,300;  Steam- 
ship Richmond  Hill  Co.  ?;.  Seager,  31 
App.  Div.  288,  52  N.  Y.  Supp.  985,  27 
Civ.  Proc.  395,  6  N.  Y.  Ann.  Cas.  65, 
under    §572,    Code    Civ.    Proc. 

[a]  Reason.  —  "Although  no  such 
execution  was  issued  within  the  three 
months  named  (after  the  rendering  of 
judgment)  the  plaintiff  would  be  en- 
titled to  issue  his  execution,  and  then 
have  the  question  of  his  right  to  en- 
force it   determined  on  an  application 
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excused/'"  or  the  time  has  hoon  extended  by  the  issuance  and  return 
unsatisfied  of  another  execution  within  the  prescribed  tinie.^"*  If  tlie 
writ  issues  only  upon  an  order  of  court  attached  to  the  judi^inont,  the 
order  may  not  be  made  at  a  term  sul)sequent  to  the  one  at  Avliich  judg- 
ment was  rendered.''''' 

In  determining  the  time  an  execution  is  issued,  reference  is  had  not  to 
the  teste,  ))ut  to  the  signing  of  the  execution.^ 

8.  Procuring  Issuance.'-  —  a.  General  Statement.  —  Statutes  reg- 
ulating the  proceedings  by  which  this  writ  is  procured  must  be  strictly 
complied  with,-'  and  this  compliance  should  be  made  to  appear  from 
the  record.* 


made,  either  to  discharge  defendant 
from  imprisonment,  or  to  relieve  him 
from  imprisonment  under  the  mandate, 
as  the  plaintiff  would  have  the  right 
upon  such  application  to  show  a  rea- 
sonable cause  why  it  should  not  be 
granted.  It  might  appear  that  the  de- 
fendant had  been  aljsent  from  the 
state  during  all  the  period  that  had 
elapsed  since  the  judgment  was  ■en- 
tered." Steamship  Richmond  Hill  Co. 
V.  Seager,  31  App.  Div.  288,  52  N.  Y. 
Supp.  985,  27  Civ.  Proc.  395,  6  N.  Y. 
Ann.  Cas.   65. 

97.  Lapham  v.  Oakland  Circuit 
Judge,  170  Mich.  564,  136  N.  W.  594; 
Steamship  Richmond  Hill  Co.  v.  Seager, 
31  App.  Div.  288,  52  N.  Y.  Supp.  985, 
27  Civ.  Proc.  395,  6  N.  Y.  Ann.  Cas. 
65;  Segelke  r.  Finan,  22  Abb.  N.  C. 
458,  5  N.  Y.  Supp.  671;  Hobbs  f.  Bash- 
ford,  45  Hun  592,  10  N.  Y.  St.  389; 
Newgas  r.  Solomon,  20  Abb.  N.  C. 
(N.  Y.)   175. 

[a]  Delay  caused  by  pendency  of 
negotiations  for  settlement,  is  excus- 
able. Lapham  v.  Oakland  Circuit  Judge, 
170   Mich.   564,   136   N.  W.   594. 

98.  Quigley  v.  Baumann,  29  Misc. 
515,  61  N.  Y.  Supp.  966.  And  see 
Steamship  Richmond  Hill  Co.  v.  Seager, 
31  App.  Div.  288,  52  N.  Y.  Supp.  985, 
27  Civ.  Proc.  395,  6  N.  Y.  Ann.  Cas. 
65. 

fa]  In  the  absence  of  statute  the 
taking  out  and  return  of  a  previous 
execution  does  not  extend  the  time. 
Primrose  r.  Becket,  3  McCord  (S.  C.) 
418. 

99.  Leavison  v.  Rosenthal,  5  Ky.  L. 
Kep.   132. 

As  to  when  an  order  of  court  Is 
necessary,  see  infra,  II,  C,  8,  d. 

1.  Jenkins  v.  Mayrant,  3  McCord 
(S.  C.)  560. 

2.  Procuring  issuance    of    execution 


against  property,  see  15  Standard  Proc, 
775. 

3.  Del. — Johnson  v.  Temple,  4  Harr. 
446  (failure  to  first  issue  and  return 
a  fieri  facias);  Quinby  r.  Duncan,  4 
Harr.  383.  111.— Von  Kettler  v.  John- 
son, 57  111.  109;  Gorton  r.  Frizzell,  20 
111.  291;  Marshall  Field  &  Co.  v.  Freed, 
191  111.  App.  619;  Maher  v.  Huette,  10 
111.  App.  56.  Me. — Whiting  v.  Trafton, 
16  Me.  398.  Mass.— Williams  r.  Shil- 
laber,  153  Mass.  541,  27  N.  E.  767. 
Mich. — Badger  v.  Reade,  39  Mich.  771. 
N.  J. — See  Breithecker  r.  Dallas,  87  N. 
J.  L.  362,  94  Atl.  307.  N.  Y.— Auer- 
bach  r.  Rogan,  40  Misc.  695,  S3  N.  Y. 
Supp.  154. 

See  also  the  cases  cited  throughout 
this  section. 

[a]  "We  cannot  take  anything  by 
intendment,  or  supply  deficiencies  in  a 
matter  which  the  legislature  deemed 
material."  Whiting  v.  Trafton,  16  Me. 
398. 

4.  Breithecker  v.  Dallas,  87  N.  J.  L. 
362,  94  Atl.  307. 

[a]  In  New  York  under  §39  of  the 
Municipal  Court  act,  which  provides, 
in  part,  that  "In  an  action  where  an 
execution  may  issue  against  the  person, 
.  .  .  unless  a  verified  complaint  is 
served  with  the  summons,  a  general 
reference  to  that  fact  must  be  indorsed 
by  the  clerk  upon  the  summons,  and 
ujion  tlie  copy  to  be  served  on  the  de- 
fondant  in  the  following  form,  'Plain- 
tiff claims  defendant  is  liable  to  ar- 
rest and  imprisonment  in  this  ease,'  " 
a  failure  to  procure  this  indorsement 
in  a  case  where  the  pleadings  were  oral 
was  held  fatal  to  the  validity  of  the 
execution  even  though  this  question 
was  raised  in  the  course  of  the  trial 
b\  a  motion  to  set  aside  a  provisional 
order  of  arrest.  Auerbach  r.  Rogin,  40 
Misc.  695,  83  N.  Y.  Supp.   154. 
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b.  The  Ajfldarit  or  Complaint.^  —  (I.)  GeneraUy.c  —  Under  statutory 
provisions  in  some  states,  upon  an  application  for  an  execution  against 
the  person  of  a  judgment  debtor,  an  affidavit  must  be  filed,  showing 
the  facts  relied  upon  as  a  basis  for  ordering  the  execution,^  though  in 
some  states,  an  affidavit  is  unnecessary  where  the  court  makes  a  cer- 
tificate that  the  cause  of  action  arose  from  the  wilful  and  malicious  act 
of  the  defendant,*  or  where  the  plaintiff's  verified  complaint,  either  of 
necessity  or  incidentally,  sets  forth  facts  showing  the  debtor  to  be 
guilty  of  fraud,  a  wnlful  and  malicious  disregard  of  plaintiff's  rights, 
or  some  similar  recognized  cause  of  arrest,^  or  where  the  execution  is  for 


5.  Affidavit  for  provisional  arrest, 
see  2  Standabd  Proc.  927,  et  seq. 

6.  As  to  affidavit  for  provisional  ar- 
rest, see  2  Standard  Proc.  927,  et  seq. 

As  to  complaint  as  basis  for  pro- 
visional arrest,  see  2  Standard  Proc. 
962,  et  seq. 

7.  Ala.— Kenan  v.  Carr,  10  Ala.  S67; 
O'Brien  v.  Lewis,  8  Ala.  666.  Del. 
Johnson  v.  Temple,  4  Harr.  446;  Quin- 
hy  V.  Duncan,  4  Harr.  383;  From- 
berger  v.  Karsner,  1  Houst.  290.  Ga. 
Dozier  v.  Dozier,  30  Ga.  523.  111. 
Huntington  v.  Metzger,  158  111.  272, 
41  N.  E.  881;  Dotv  v.  Colton,  90  111. 
453;  Tuttle  v.  Wilson,  24  111.  553; 
Gorton  r.  Frizzell,  20  111.  291;  Fergus 
V.  Hoard,  15  111.  357.  See  also  Mar- 
shall Field  &  Co.  V.  Freed,  191  HI. 
App.  619.  Kan. — 7?i  re  Heath,  40  Kan. 
333,  19  Pac.  926.  See  also  Newton 
First  Nat.  Bank  v.  Briggs,  6  Kan.  684. 
La. — See  Florance  v.  Camp,  5  La.  280. 
Me.— Whiting  r.  Trafton,  16  Me.  398. 
Mich.— Badger  v.  Eeade,  39  Mich.  771. 
And  see  Wilcox  v.  Ismon,  34  Mich. 
268.  N.  H.— Stearns  v.  Veasey,  33  N. 
II.  61;  Janes  r.  Miller,  21  N.  H.  371; 
Naramore  v.  Miller,  21  N.  H.  367; 
Kidder  v.  Farrar,  20  N.  H.  320.  N.  J. 
Kipp  1-.  Chamberlin,  20  N.  J.  L.  656; 
Morgan  v.  Morgan,  28  N.  J,  Eq.  23. 
N.  Y. — People  ex  rel.  Dusenbury  r. 
Speir,  77  N.  Y.  144,  57  How.  Pr.  274 
(under  Non-Imprisonment  Act  of  1831, 
eh.  300,  §4);  Weaton  v.  Fay,  62  N.  Y. 
275;  People  ex  rel.  Valkenburgh  v. 
Eecorder  of  Albany,  6  Hill  429.  See 
also  Hall  v.  McMahon,  10  Abb.  Pr.  103. 
N.  C— Huntley  v.  Hasty,  132  N.  C.  279, 
43  S.  E.  844;  Magruder  v.  Shelton,  98 
N.  C.  545,  4  S.  E.  141,  2  Am.  St.  Eep. 
349;  Peebles  v.  Foote,  83  N.  C.  102; 
Brown  v.  Walk,  30  N.  C.  517.  Ohio. 
See  Gates  v.  Maxon,  Kerr  &  Co.,  1  Ohio 
Dec.  (Reprint)  132.  R.  L— Shaw  v. 
Silverstein,  21  R.  I.  500,  44  Atl.  931; 
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7??.  re  Keen,  15  E.  I.  294.  Tenn.— See 
Saunders  r.  Gallaher,  2  Humph.  445.  Vt. 
Adams  v.  Wait,  42  Vt.  16.  See  Con- 
verse r.  Washburn,  43  Vt.  129;  Davia 
v.  Dorr,  30  Vt.  97;  Blood  V.  CTandall, 
28  Vt.  396.  Wash. — Burrichter  v.  Cline, 
3  Wash.  135,  28  Pac.  367.  Eng.— Davis 
V.  Simmonds,  14  L.  E.  Ir.  364. 

[a]  In  Indiana  the  grounds  on  which 
the  execution  against  the  body  is  sought 
mav  be  presented  bv  afldavit  or  com- 
plaint. Baker  v.  State,  109  Ind.  47,  9 
N.  E.  711. 

[b]  In  Massachusetts  (1)  the  proper 
practice  is  to  file  an  affidavit  in  all 
actions  ex  contractu  (Noyes  v.  Man- 
ning, 162  Mass.  14,  37  N.  E.  768;  Wil- 
liams r.  Shillaber,  153  Mass.  541,  27 
N.  E.  767;  Atwood  v.  Wheeler,  149 
Mass.  96,  21  N.  E.  232;  Frost's  Case, 
127  Mass.  550;  Hildreth  v.  Brigham,  12 
Allen  71;  Abbott  v.  Tucker,  4  Allen 
72.  See  also  Eadovsky  v.  Sperling,  187 
Mass.  202,  72  N.  E.  949;  Bailey  V. 
Bailey,  166  Mass.  226,  44  N.  E.  143), 
(2)  but  no  affidavit  is  necessary  in  an 
action  ex  delicto.  Hildreth  v.  Brigham, 
12    Allen    (Mass.)    71. 

[cl  Resident  Citizens  —  Joint  De- 
fendants.— Under  statutes  requiring  an 
affidavit  when  it  is  sought  to  arrest 
a  resident  citizen,  the  affidavit  must  be 
filed  where  the  execution  is  predicated 
on  a  joint  judgment,  if  any  one  of 
the  joint  judgment  debtors  is  a  resi- 
dent citizen,  even  though  the  particular 
debtor  whose  arrest  is  sought  is  a  non- 
resident. Fromberger  V.  Karsner,  1 
Houst.  (Del.)  290. 

8.  Adams  v.  Wait,  42  Vt.  16. 

As  to  this  certificate  generally,  see 
ivfra,  II,  C,  8,  c. 

9.  Colo.— Jahl  V.  Lewis,  57  Colo.  109, 
139  Pac.  1113.  111. — Nelson  v.  Swan- 
son,  186  111.  App.  632;  Kitterman  1J. 
People,  181  111.  App.  682.  N.  Y.— El- 
wood  V.  Gardner,  45  N.  Y.  349,  10  Abb. 
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the  recovery  of  costs/''  or  to  cnforco  a  decree  for  alimony."  Some 
states  also  do  not  require  a  new  affidavit  where  a  provisional  order  for 
the  dehtor's  arrest  was  made  and  has  not  heen  vacated;  the  affidavit 
which  was  filed  at  that  time  heing  considered  sufficient  to  authorize  the 
issuance  of  the  capias  ad  satisfaciendum, '^  thoujxh  in  other  courts  this 
qualification  of  the  general  rule  is  not  followed."  Where  fraud  is  the 
basis  of  the  writ  it  must,  in  some  states,  be  alleged  in  the  complaint 
upon  which  the  judgment  is  founded  rather  than  in  a  subsequent  affi- 
davit.^* 

(II.)  Requisites." — As  a  general  rule,  the  affidavit  should  follow  the 
terms  of  the  statute  or,  at  least,  the  language  employed  should  be  sub- 
stantially equivalent  thereto,"'  in  which  event  it  is  usually  considered 


Pr.  (N.  S.)  238,  where  the  court  seemg 
to  restrict  this  rule  to  a  case  where 
the  cause  of  arrest  is  essential  to  the 
sufficiency  of  the  complaint,  saying,  in 
part,  "it  is  not  necessary  or  proi)er  to 
set  forth  the  facts  constituting  the 
cause  of  arrest  in  the  complaint,  be- 
cause they  constitute  no  part  of  the 
cause  of  action."  N.  C. — Huntlev  f. 
Hasty,  132  N.  C.  279,  43  S.  E.  844; 
Peebles  r.  Footo,  83  N.  C.  102. 

[a]  There  should  be  an  express  de- 
mand for  such  a  writ  in  the  complaint, 
for  in  case  of  a  default  judgmont  it 
has  been  hclil  that  an  execution  against 
the  person  may  not  be  awardcil  in  the 
labsence  thereof.  Jahl  v.  Lewis,  57 
Colo.  109,  139  Pac.  1113. 

10.  Mass.  Eev.  Laws,  1902,  ch.  168, 
§26.  And  see  In  re  Stone,  129  Mass. 
156;  Hildreth  v.  Brigham,  12  Allen 
(Mass.)    71. 

11.  Bailey  r.  Bailev,  166  Mass.  226, 
44  N.  E.  143;  Chase  r.'Tngalls,  97  Mass. 
524;  Sheafe  v.  Laighton,  36  N.  H.  240. 

12.  Stewart  r.  Cunningham,  22  Ala. 
626;  Converse  r.  Washburn,  43  Vt.  129; 
Davis  v.  Dorr,  30  Vt.  97.  Compare, 
O'Brien  r.  Lewis,  8  Ala.  666. 

As  to  affidavit  for  provisional  ar- 
rest, see  2  Staxdard  Proc.  927,  •et  seq. 

[n]  Where  a  provisional  order  of 
arrest  is  vacated  before  execution  the 
execution  creditor  is  in  the  same  sit- 
uation as  though  the  order  had  never 
been  made.  Stelle  v.  Palmer,  11  Abb. 
Pr.  (N.  Y.)  62. 

13.  Stearns  r.  Veasey,  33  N.  IT.  61; 
Janes  r.  ]\Iiller,  21  N.  H.  371;  Naramore 
r.  Miller,  21  N.  H.  367;  Kidder  r. 
Farrar,  20  N.  11.  320;  Gates  r.  Maxon, 
Kerr  &  Co.,  1  Ohio  Dec.  (Reprint)   132. 

fa]  The  reason  is  that  "A  long 
time    may    have    elapsed    between    the 


commencement  of  the  suit  and  the  re- 
covery of  the  judgment.  Circumstances 
may  have  changed,  and  that  which  the 
plaintiff  might  conscientiously  have 
sworn  to,  when  his  action  was  brought, 
may  no  longer  be  true  in  his  belief." 
Janes  r.  Miller,  21  N.  H.  371. 

14.  U.  S.— Mitchell  v.  Porter,  194 
Fed.  49,  114  C.  C.  A.  69.  Cal.— Payne 
V.  Elliot,  54  Cal.  339,  35  Am.  Rep.  80; 
Davis  V.  Robinson,  10  Cal.  411,  quoted 
with  approval  in  Mitchell  v.  Porter,  194 
Fed.  49.  N.  C. — Ledford  r.  Emerson, 
143  N.  C.  502,  527,  51  S.  E.  42.  And 
see  Copeland  r.  Fowler,  151  N.  C.  353, 
66  S.  E.  215,  where  the  court  says,  in 
part,  that  t\ie  issue  of  fraud  must  be 
"expressly  submitted"  to  the  jury. 

Compare,  2  Standard  Proc.  962,  963. 

[a]  The  reason  is  that  in  these  jur- 
isdictions the  facts  upon  which  the  ar- 
rest is  made  must  be  determined  by  the 
jury.      Davis   r.   Robinson,   10  Cal.   411. 

As  to  the  hearing  and  determination 
of  these  facts  generallv,  see  infra,  II, 
C,  8,  f. 

[b]  Where  Grounds  of  Arrest  Oc- 
cur After  Filing  Complaint. — In  dis- 
cussing this  ])oint  in  "fraud"  cases  it 
was  said  by  the  court  in  Davis  r.  Rob- 
inson, 10  Cal.  411:  "In  the  few  in- 
stances where  the  circumstances  author- 
izing an  arrest  occur  subsequently  to 
tlie  filing  of  the  complaint,  application 
sliould  be  made  to  the  court  either  to 
amend  the  original,  or  to  file  a  supple- 
mental complaint,  so  as  to  set  forth  the 
facts  u])on  which  -exoiMition  against  the 
person  of  the  defendant  will  be  asked." 

15.  Requisites  of  affidavit  for  pro- 
visional arrest,  see  2  Standard  Peoc. 
929,  et   seq. 

16.  m.— Tuttlo  r.  Wilson,  24  HI.  553; 
Gorton    v.    Frizzell,    20    111.    291.      Me. 
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sufficient.^'  The  return  unsatisfied  of  an  execution  against  the  prop- 
erty, -where  an  essential  prerequisite,  must  be  made  to  appear.^*  If 
the  statute  provides  several  grounds  of  arrest,  an  affidavit  setting  forth 
one  of  the  speeitied  grounds  is  sufficient. ^^ 

The  affidavit  should  not  be  in  the  alternative,-"  and  should  state 
facts,  not  conclusions,-^  which  facts  must  show  the  debtor  to  be  within 
the  statutory  exceptions  to  the  usual  prohibition  of  imprisonment  for 
debt/'-  The  charges  preferred,  whether  by  affidavit  or  coniplaint, 
should  be  by  specific,  not  general,  averments."  Where  charges  of 
fraud  are  preferred  they  must  be  presented  with  such  fullness,  clear- 
ness and  precision  as  will  inform  the  defendant  of  the  nature  and  par- 
ticulars  of  the  transaction  to  be  proved  against  him,  and  to  enable  him 


Whiting  r.  Trafton,  16  Me.  398.  N.  J. 
Kipp  V.  Chambeiiin,  20  N.  J.  L.  656. 
Ohio. — State  v.  Eobinson,  1  Ohio  Dec. 
(Reprint)   483. 

[a]  Illustrations. — Where  a  statute 
provided  that  an  affidavit  should  state 
that  the  creditor  believes  the  debtor 
has  "estate,  lands  and  tenements,  goods 
and  chattels,"  an  affidavit  which 
stated  that  the  debtor  had  "property 
and  estate"  was  held  not  sufficient,  the 
latter  phrase  not  being  equivalent  to 
the  statutory  expression.  Tuttle  v. 
Wilson,  24  111.  553. 

17.  Ala. — Kenan  r.  Carr,  10  Ala. 
867.  Ga. — Dozier  v.  Dozier,  30  Ga.  523. 
m.— See  Fergus  V.  Hoard,  15  111.  357. 
La. — See  Floranee  r.  Camp,  5  La.  280, 
Ohio. — State  v,  Eobinson,  1  Ohio  Dec. 
(Reprint)  483.  Vt.— Davis  V.  Dorr,  30 
Vt.  97. 

18.  Baker  v.  State,  109  Ind.  47,  9 
N.  E.  711.     See  supra,  II,  C,  2,  b. 

19.  Brown  v.  Walk,  30  N.  C.  517. 

20.  Ala. — Wade  v.  .Tudge,  5  Ala.  130. 
ni.— Gorton  v.  Frizzell,  20  111.  291. 
N.  Y. — People  ex  rel.  Van  Valkenburgh 
V.  Recorder  of  Albany,  6  Hill  429. 

Compare,  2  Standard  Proc.  954. 

Form  of  averments  in  affidavit  for 
provisional  arrest,  see  2  Standard  Proc. 
933,  et  seq. 

[a]  An  affidavit  alleging  (1)  "that 
the  debtors  not  long  since  had  a 
farm,  a  store  of  goods,  or  some  other 
kind  of  corporeal  property,  etc.,"  is 
defective  on  this  ground  (People  ex  rel. 
Van  Valkenburgh  r.  Recorder  of  Al- 
bany, 6  Hill  [N.  Y.l  429),  (2)  as  is 
an  affidavit  which  avers  that  the  debtor 
"withholds  his  money  or  secretes  his 
property."  Gorton  v.  Frizzell,  20  111. 
292. 

21.  Mich. — Luton  v.  Newaygo  Cir- 
cuit Judge,  70  Mich,  152,  38  N.  W.  13. 
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And  see  Proctor  v.  Prout,  17  Mich.  473. 
N.  J.— Bowne  f.  Titus,  30  N.  J.  L.  340; 
Kipp  V.  Chamberlin,  20  N.  J.  L.  656. 
Ohio. — Luhrig  r.  Ludlum,  69  Ohio  St. 
311,  69  N.  E.  562,  100  Am.  St.  Rep. 
675;  Vore  v.  Woodford,  29  Ohio  St. 
249.  Wash.— Burrichter  v.  Cline,  3 
Wash.  135,  28  Pac.  367,  involving  §§116, 
117,   Code  of   1881. 

Compare   2    Standard   Proc.    944. 

[a]  Facts  Showing  Intent. — An  affi- 
davit that  the  debtor  has  disposed  of 
his  property  ' '  with  intent  to  defraud 
his  creditors"  is  defective  on  this 
ground.  "He  could  only  swear  to  facts 
from  which  the  law  would  or  might 
draw  its  own  conclusion."  Kipp  v, 
Chamberlin,  20  N.  J.  L.  656.  Compare 
2  Standard  Proc,  946,  954. 

22.  Mass.— 7ft  re  Blake,  106  Mass. 
501.  Mich.— Badger  v.  Reade,  39  Mich. 
771.  Ohio. — Luhrig  v.  Ludlum,  69  Ohio 
St.  311,  69  N.  E.  562,  100  Am.  St.  Rep. 
675. 

[a]  If  the  debtor  be  under  guardian- 
ship as  an  insane  person  or  a  spend- 
thrift, an  affidavit  looking  towards  his 
arrest  which  avers  that  he  has  prop- 
erty, not  exempt  from  execution,  which 
he  does  not  intend  to  apply  to  the 
satisfaction  of  the  judgment,  does  not 
charge  him  with  any  wrong  since  the 
entire  control  and  management  of  his 
property  is  in  his  guardian.  /?i  re 
Blake,  106  Mass.  501. 

23.  Cal.— Pavne  v.  Elliot,  54  Cal. 
339,  35  Am.  Rep.  80;  Davis  v.  Robin- 
son, 10  Cal.  411,  involving  complaints. 
Mass. — Frost's  Case,  127  Mass.  550. 
See  also  Radovsky  v.  Sperling,  187 
Mass.  202,  72  N.  E.  949.  Mich.— Badger 
V.  Reade,  39  Mich.  771,  involving  an 
affidavit.  N.  C— Peebles  v.  Foote,  83 
N.  C.  102. 

[a]     A  Test, — These  averments  should 
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to  prepare  liis  defense.^*    Merely  evidentiary  facts,  however,  need  not 
be  stated.-' 

In  some  states  the  affidavit  may  be  made  upon  information  and  be- 
lief;-" in  others,  wliile  the  affidavit  may  state  generally  the  grounds  of 
the  application  upon  belief  alone, -^  the  grounds  for  that  belief  must 
be  shown  by  a  statement  of  facts  with  which  the  affiant  is  personally 
familiar,"^  or,  in  other  words,  of  which  he  has  suffieicnt  knowledG-c  to 
testify  as  a  witness.-"  Where  the  affidavit  is  on  information  and  be- 
lief, the  sources  of  sueh  inform.alion  must  !)(>  stated.""  Where  the  writ 
is  sought  on  the  ground  that  tlic  debtor  withholds  his  money  or  secretes 
his  property  the  affidavit  should  show  that  defendant  had  property  or 
money  that  could  be  appropriated  to  the  particular  debt.^^  Gram- 
matical errors  which  do  not  destroy  the  meaning  of  the  words  used  will 
not  render  the  affidavit  defective.'- 


be  with  sufficient  fullness,  clearness 
and  precision  to  inform  the  debtor  of 
the  nature  and  particulars  of  the  trans- 
action to  be  proved  against  him,  and  to 
enable  him  to  prepare  his  defense. 
Frost's  Case,  127  Mass.  550. 

24,  Frost's  Case,  127  Mass.  550, 
in  which  the  court  reasoned  from  the 
analogous  question  of  the  sufficiency  of 
charges  of  fraud  in  this  respect  upon 
an  application  for  discharge  as  an  in- 
Bolvsnt,  as  to  which,  see  infra,  II,  C, 
15,  1,    (11),   g. 

[a]  In  Radovsky  r.  Sperling,  187 
Mass.  202,  72  N.  E.  949,  the  court,  in 
siieaking  of  an  allegation  in  an  affi- 
davit attempting  to  set  up  the  ground 
of  fraud,  says:  "While  this  charge  is 
very  general,  and,  before  i>leading,  the 
debtor  might  be  entitled  to  have  spe- 
cifications filed,  if  he  seasonably  re- 
quested, yet  in  the  absence  of  such  a 
request,  or  where  the  charge  can  be 
made  specific  by  its  reference  to  tho 
action  or  otherwise,  the  charge  may  bo 
regarded  as  sufficiently  definite  for  tho 
purpose  of  the  examination  thereon." 
And,  to  the  same  effect,  Noves  r.  Man- 
ning, 162  ]\rass.  14,  37  N.  E.  768. 

Averments  of  fraud  to  secure  pro- 
visional arrest,  see  2  Standard  Proc, 
9-16,  963. 

25,  Luhrig  r.  Ludlum,  69  Ohio  St. 
311,  69  N.  E.  562,  100  Am,  St.  Kep. 
675. 

26,  Peebles  r.  Foote,  83  N.  C.  102; 
Gates  V.  Maxon,  Kerr  &  Co.,  2  Ohio 
Dee.  (Reprint)  132,  in  a  ease  of  fraud. 
Compare   2   Standard  Proc.  936,  939. 

27,  Proctor   r.   Prout,   17   Mich.  473. 

28,  Badger  v.  Reade,  39  Mich.  771; 
Proctor   V.   Prout,   17   Micb,  473.     See 


also  Luton  r.  Newavgo  Circuit  Judge, 
70  Mich.  152,  38  N."  W.  13,  a  case  of 
provisional  arrest,  where  the  court,  in 
holding  an  affidavit  to  be  insufficient 
says:  "The  affiant  neither  states  facts 
positively  nor  states  the  circumstances 
upon  which  he  has  good  reason  to  be- 
lieve that  they  exist.  This  must  be 
done  in  order  to  give  the  court  juris- 
diction." 

[a]  Where  such  personal  knowledge 
cannot  fairly  be  presumed  from  the 
facts  and  circumstances  related,  it 
should,  "in  some  manner,  be  affirma- 
tively shown  in  the  affidavit"  that  the 
affiant  possessed  the  requisite  personal 
knowledge  of  the  facts  averred.  Proc- 
tor r.  Prout,  17  Mich.  473,  Compare 
2  Standard  Proc.  939. 

29.  Badger  r.  Reade,  39  Mich.  771; 
Proctor  r.  Prout,  17  Mich.  473,  See  2 
Standard  Proc.  929,  et  seq. 

[a]  The  hearsay  rule  of  evidence 
must  not  be  violated  in  the  affidavit. 
Proctor  V.  Prout,   17  Mich.  473, 

As  to  who  may  make  this  affidavit, 
se-s   infra,  II,  C,  S,  b,   (III;. 

30.  Peebles  r.  Foote,  S3  X.  C.  102. 
See  also  De  Weerth  r.  Feldner,  16  Abb, 
Pr.  (N.  Y.)  295,  25  How.  Pr.  419;  Cook 
r.  Roach,  21  How.  Pr.  (N.  Y.)  152;  and 
2  Standard  Proc.  939. 

31.  Tuttle  r.  Wilson,  24  111.  553; 
Gorton  r.  Frizzell,  20  111.  291.  Compare 
Fergus  r.  Hoard,  15  111.  357,  where  it 
is  said  that  it  is  to  be  implied  that  the 
debtor  has  property  from  a  statement 
that  he  refused  to  surrender  "his  prop- 
erty." 

32.  Stearns  r.  Hemenwav,  162  Mass. 
17,  37  N.  E.  766;  Kellogg  v.  Leach,  162 
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(III.)  Who  May  Make.  —  In  case  a  creditor  is  incapable  of  taking  the 
required  oath  the  affidavit  of  one  who  appears  for  him  in  the  action,''-'' 
or  who  manages  such  creditor's  concerns,''*'*  will  be  sufficient.  Thus, 
where  the  creditor  is  a  corporation  such  an  affidavit  may  be  made  by 
its  agent.^^  So  where  the  creditor  does  not  personally  know  the  re- 
quisite facts  he  may  present  an  affidavit  by  one  who  does  know  the 
facts. ^'''  In  the  absence  of  somiC  such  incapacity  on  the  part  of  the 
creditor,  the  right  of  an  agent  to  make  such  an  affidavit  is  restricted  to 
an  averment  of  the  amount  of  the  debt.^'  although  it  has  been  held  that 
an  affidavit  of  a  creditor  which  is,  standing  alone,  inadequate,  may  be 
supplemented  by  affidavits  of  his  agents."^ 

The  creditor's  attorney  is  authorized  by  the  statutes  of  some  states 
to  make  the  necessary  affidavit.^'-' 

(IV.)  Who  May  Administer  Oath.4o — The  officer  before  whom  the  affi- 
davit may  be  sworn  to  depends  upon  special  or  general  statutes  govern- 
ing such  matters.*^ 

(V.)    Amended  and  Supplemental  Affidavits.42 — Any  merely  formal  de- 


Mass.  45,  37  N.  E.  767;  Abbott  i).  Tuck- 
er, 4  Allen   (Mass.)   72. 

[a]  An  Illustration. — An  affidavit 
which  states  that  "the  defendants," 
naming  them,  "has  property  . 
■which  lie  does  not  intend  to  apply," 
is  to  be  construed  distributively,  and 
as  if  it  had  said  that  "each  of  the 
defendants  has  property."  Kellogg  v. 
Leach,  162  Mass.  45,  37  N.  E.  767; 
Abbott  V.  Tucker,  4  Allen   (Mass.)    72. 

As  to  amendments  of  the  affidavit  in 
such  a  case,  see  infra,  II,  C,  8,  b,  (V). 

33.  Ex  parte  Sargeant,  17  Vt.  425, 
under  a  statute  requiring  that  the  plain- 
tiff file  an  affidavit  "stating  that  he 
believes. ' ' 

[a]  Where  the  creditor  is  an  idiot 
the  necessary  affidavit  may  be  made  by 
his  guardian  by  whom  the  action  is 
being  prosecuted.  Ex  parte  Sargeant, 
17  Vt.  425. 

34.  Ex  parte  Sargeant,  17  Vt.  425. 
Compare  2  Standard  Prog.  929. 

[a]  The  principle  upon  which  this 
rule  rests  is  expressed  h\  the  court  in 
Ex  parte  Sargeant,  17  Vt.  425,  which 
was  decided  under  a  statute  which  pro- 
vided that  the  plaintiff  should  make 
affidavit  that  "he"  believed,  etc.  It 
was  there  said:  "But  when  there  is 
no  such  person  who  can  take  the  oath, 
the  statute  will  engraft  an  exception 
on  itself  in  favor  of  the  agent  or  head 
of  the  corporation." 

35.  Ex  parte  Sargeant,  17  Vt.  425. 
See  2  Standard  Proc.  930. 
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36.  Badger  v.  Eeade,  39  Mich.  771; 
Proctor  V.  Front,  17  Mich.  473.  Com- 
pare 2  Standard  Proc.  929,  930. 

37.  Hill  V.  Hunt,  20  N.  J.  L.  476. 

38.  Jn  re  Heath,  40  Kan.  333,  19 
Pae.  926.  Compare  2  Standard  Proc. 
929,  n.  20;  930,  n.  26. 

[a]  Creditor's  Affidavit  Must  Be 
Filed. — Whether  supplemented  by  the 
affidavit  of  others  or  sufficient  in  itself 
the  affidavit  of  the  creditor  must  be 
filed.  In  re  Heath,  40  Kan.  333,  19 
Pac.  926. 

As  to  amended  and  supplemental  af- 
fidavits generally,  see  infra,  II,  C,  8, 
b,   (V). 

39.  See  generally  the  statutes,  and 
the  following:  In  re  Heath,  40  Kan. 
333,  19  Pae.  926;  Shaw  v.  Silverstein, 
21  E.  I.  500,  44  Atl.  931. 

[a]  Agent  Not  an  Attorney. — Such 
a  statute,  however,  furnishes  no  such 
authority  to  an  agent  who  is  not  an 
attorney.  In  re  Heath,  40  Kan.  333,  19 
Pac.  926. 

40.  Before  whom  affidavit  for  pro- 
visional arrest  may  be  taken,  see  2 
Standard  Proc.  932. 

41.  See  2  Standard  Proc.  932,  and 
the  title  "Oath  and  Affirmation." 

[al  Before  Clerk  of  Court. — Fergus 
V.  Hoard,  15  111.  357;  Atkinson  V. 
Micheaux,  1  Humph.  (Tenn.)  312,  Act 
of  1831,  ch.  40,  §6. 

42.  Supplementing  and  amending  af- 
fidavit for  provisional  arrest>  see  2 
Standaed  Piioc.  9G1. 
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fcets  in  tho  nffidavit  may  bo  aniondod.''^  Facts  jnstifyinp:  an  arrest 
which  aro  not  set  up  in  the  orif^iniil  nffidavit  or  complaint,  may  be  shown 
by  an  amoncbneni  thereof  or  a  supplement  thereto,  accordinf?  as  tho 
facts  alle^'ed  were  or  were  not  in  existence  at  the  time  of  filing  the 
original  pleading.** 

c.  Certificate  of  Wilful  and  Malicious  Act.  — (I.)  General  Statement. 
In  some  jurisdictions  the  issuance  of  tho  execution  in  an  action  of  tres- 
pass or  trespass  on  the  case  is  predicated  upon  a  certificate  of  the 
court  that  the  cause  of  action  arose  through  the  wilful  and  malicious 
act  of  the  defendant.*^ 

(II.)  How  Obtained.  —  The  practice  in  obtaining  this  certificate  is 
usually  regulated  by  statutes  Avhich  must  be  closely  followed.*^  It  is 
obtained  upon  a  motion  addressed  to  the  trial  court,*^  and  may  not  be 
made  by  a  court  sitting  as  an  appellate  tribunal.*^  Notice  in  a  pre- 
scribed "form  is  sometimes  required  to  be  given  to  the  debtor,  requir- 
ing him  to  appear  and  su])mit  to  an  examination  as  to  the  charges 
brought  against  him.'*^  A  notice  of  this  sort  is  not  necessary,  how- 
ever, to  answer  the  constitutional  requirement  of  "due  process  of 
law,"^*^  and  need  not  be  given  unless  required  by  statute.^^ 


43.  Doty  V.  Colton,  90  Til.  453. 

[a]  A  mistake  in  the  date  of  the 
jurat  anil  the  omission  of  notarial  seal 
is  a  mere  clerical  error,  not  affecting 
the  substance  of  the  affidavit,  and 
therefore,  amendable.  Doty  v.  Colton, 
90  111.  453. 

44.  Davis  r.  Eobinson,  10  Cal.  411; 
In  re  Heath,  40  Kan.  333,  19  Pac.  926. 
Compare  2  Standard  Proc.  961. 

45.  Mass.— Williams  r.  Shillaber,  153 
Mass.  541,  27  N.  E.  767;  Webber  v. 
Davis,  5  Allen  393.  N.  H.— Leighton 
V.  Bills,  75  N.  H.  566,  78  Atl.  643; 
Cooley  r.  Eastman,  57  N.  H.  503;  Sam- 
son V.  Young,  50  N.  H.  62;  Nelson  v. 
Ladd,  47  N.  H.  343.  Vt.— Adams  r. 
Wait,  42  Vt.  16;  Soule  r.  Austin,  35  Vt. 
515. 

[a]  That  the  cause  of  action  arose 
in  another  state  is  immaterial  in  such 
a  case.  Nelson  v.  Ladd,  47  N.  H. 
343. 

[b]  In  Massachusetts  an  exception 
is  made  in  the  case  of  an  execution  for 
costs.     Rev.  St.,  1902,  ch.  168,  §26. 

46.  Williams  r  Shillaber,  153  Mass. 
541,  27  N.  E.  767;  Nichols  V.  Packard, 
16   Vt.    147. 

fa]  Customary  practice,  especially 
when  in  conllict  with  statutory  regula- 
tions, will  not  be  permitted  to  validate 
proceedings  to  obtain  this  certificate 
which  do  not  conform  to  the  practice 
as  expressly  provided  by  statute.    Wil- 


liams   v.   Shillaber,   153   Mass.   541,   27 
N.  E.  767. 

47.  Leighton  v.  Bills,  75  N.  H.  566, 
78  Atl.  643.  And  see  Cooley  v.  East- 
man, 57  N.  H.  503;  Samson  v.  Young, 
50  N.  H.  62;  Nichols  v.  Packard,  16 
Vt.   147. 

48.  Nichols  r.  Packard,  16  Vt.  147. 

49.  Mass.  Rev.  Laws,  1902,  ch.  168, 
§18,  and  the  following  eases:  Williams 
r.  Shillaber,  153  Mass.  541,  27  N.  E. 
767;  Atwood  f.  Wheeler,  149  Mass.  96, 
21  N.  E.  232;  Way  v.  Brigham,  138 
Mass.  384;  Stewart  V.  Griswold,  134 
Mass.  391 ;  Carleton  f.  Akron  Sewer 
Pipe  Co.,  129  Mass.  40;  Frost's  Case, 
127  Mass.  550. 

I" a]  Where  two  grounds  are  charged, 
and  only  one  requires  this  notice,  a 
certificate  issued  without  any  such  no- 
tice will  be  deemed  to  havs  been 
predicated  on  the  charge  which  re- 
quired no  notice.  Way  v.  Brigham, 
138   Mass.  384. 

[b]  Length  of  Notice. — See  Stew- 
art  r.  Griswold,   134  Mass.  391. 

[c]  In  case  of  a  default  by  the  de- 
fendant, the  court  may.  where  the  lan- 
guage of  the  declaration  charges,  in 
substance,  that  the  cause  of  action  is 
one  within  the  contemplation  of  the 
statute,  issue  this  certificate  thereupon. 
Nelson  v.  Ladd,  47  N.  H.  343. 

50.  In  re  Keene,  15  R.  I.  294,  3  Atl. 
418. 

51.  In  re  Kflene,  15  R.  I.  294,  3  Atl. 
418. 
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(in.)  Formal  Requisites.  —  Such  a  certificate  which  follows  the 
phraseology  of  the  statute  is  sufficient.^- 

d.  Order  of  CouriF'  —  In  some  jurisdictions  an  execution  against 
the  person  issues  only  upon  an  order  of  court.^*  Usually,  however, 
where  the  debtor  has  been  provisionally  arrested,^^  or  where  facts  neces^ 
sarily  appearing  in  the  complaint  would  have  entitled  the  creditor  to 
snc'li'  an  order  of  arrest,^*"'  no  order  directing  the  issuance  of  the  writ 
is  required.  But  where  the  facts  appearing  from  the  record  would 
not  have  authorized  a  provisional  order  of  arrest,  it  being  necessary  to 
present  additional  facts  by  affidavit,  an  order  must  be  obtained."  In 
some  states,  however,  a  capias  ad  satisfaciendum  issues  on  a  judgment 
in  an  action  of  tort,^*  or  on  a  judgment  for  alimony, ^^  without  a  previ- 
ous order  of  court.  The  court  should  recite  the  manner  in  which  the 
findings  or  conclusions  therein  contained  were  arrived  at.^° 


52.  Webber  r.  Davis,  5  Allen  (Mass.) 

393. 

[a]  Signature. — Where  the  certifi 
cate  is  made  by  the  court,  in  contra- 
distinction to  a  judge  thereof,  it  may 
be  signed  by  the  clerk  upon  order  of 
the  court.  Leighton  v.  Bills,  75  N.  H. 
566,   78   Atl.   643. 

53.  As  to  order  for  provisional  ar- 
rest, see  2  Standard  Proc.  966. 

54.  Cal. — Stewart  r.  Levy,  36  Cal. 
159,  See  Davis  t.  Robinson,  10  Cal. 
411.  N.  C. — Ledford  v.  Emerson,  143 
N  C  527,  55  S.  E.  969.  See  also  Hunt- 
lev  r.  Hasty,  132  N.  C.  279,  43  S.  E. 
844.  Ohio. — See  Hyatt  v.  Robinson,  15 
Ohio  372.  R.  l.—U  re  Keene,  15  R.  1. 
294,  3  Atl.  418. 

[a]  In  Kentucky  it  is  only  in  the 
actions  for  tort  mentioned  in  §1,  art. 
3,  eh.  38,  Gen.  St.,  1873,  that  the  court 
must  note  at  the  foot  of  the  judgment 
that  the  writ  may  issue.  Purdy  V. 
Squires,  14  Ky.  L.  Rep.  271. 

55.  U,  S. — Norman  v.  Manciette,  1 
Sawy.  484,  18  Fed.  Cas.  No.  10,300. 
Ky. — Purdy  V.  Squires,  14  Ky.  L.  Rep. 
271.  See  also  Long  v.  Wood,  78  Ky. 
392,  involving  Ky.  Gen.  St.,  eh.  92, 
art.  11,  §18,  and  a  capias  pro  fine. 
N.  Y.— Elwood  V.  Gardner,  45  N.  Y. 
349.  10  Abb.  Pr.  (N.  S.)  238;  Smith 
r.  Knapp,  30  N.  Y.  581;  Bull  r.  Mel- 
liss,  13  Abb.  Pr.  241;  Lovee  r.  Car- 
penter, 3  Abb.  Pr.  (N.  S.)  309:  Crowell 
r.  Brown,  9  Abb.  Pr.  107,  17  How.  Pr. 
68;   Ginochio   r.  Figari,  2  Abb.  Pr.  185, 

4  E.  D.  Smith  227.  See  also  Cheney 
V.   Garbutt,    1    Code   Rep.    (N.   S.)    166, 

5  How.  Pr.  (N.  Y.)  467.  N.  C— Kin- 
ney V.  Laughenour,  97  N.  C.  325,  2  S. 
E.  43.     Ore.— Banning  v.  Koy,  47  Ore. 
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119,  82  Pae.  708,  114  Am.  St.  Rep, 
908.  S.  D.— Hermann  v.  Sherin,  8  S.  D. 
36,  65  N.  W.  434,  59  Am.  St.  Rep. 
744. 

[a]  Where  no  such  order  is  neces- 
sary a  motion  therefor  should  not  be 
denied  but  should  be  dismissed.  Bull 
T.   Melliss,   13   Abb.   Pr.    (N.  Y.)    241. 

56.  N.  Y. — Corwin  v.  Freeland,  6  N. 
Y.  560;  Ginochio  r.  Figari,  4  E.  D. 
Smith  227;  Kloppenburg  v.  Neefus,  4 
Sandf.  655;  Lockwood  v.  Van  Slyke,  IS 
How.  Pr.  45;  Cooney  v.  Van  Rensselaer, 
1  Code  Rep.  38;  People  ex  rel.  Bur- 
roughs V.  Willett,  26  Barb.  78.  N.  C. 
Peebles  v.  Foote,  83  N.  C.  102.  S.  D. 
Winton  v.  Knott,  7  S.  D.  179,  63  N.  W. 
783;  Hormann  r.  Sherin,  8  S.  D.  36, 
65  N.  W.  434,  59  Am.  St.  Rep.  744 
Vt.— Adams  v.  Wait,  42  Vt.  16. 

[a]  Provided  the  complaint  has  been 
properly  verified,  and  that  the  .judg- 
ment was  not  had  upon  a  default. 
Peebles  v.  Foote,  83  N.  C.  102. 

57.  People  ex  rcl.  Burroughs  r.  Wil- 
lett, 26  Barb.  (N.  Y.)  78;  Alden  v. 
Sarson,  4  Abb.  Pr.  (N.  Y.)  102;  Hum- 
phrey V.  Brown,  17  How.  Pr.  (N.  Y.) 
481 ;  Banning  r.  Rov,  47  Ore.  119,  82 
Pac.  708,  114  Am.  St.  Rep.  908, 

58.  Kintzel  v.  Olsen  (N.  J,  L.),  73 
Atl.  962. 

59.  Bailev  v.  Bailey,  166  Mass.  226. 
44  N.   E.  143. 

As  to  the  enforcement  of  judgments 
for  alimony  generally,  see  7  Standarp 
Pkoc.  814. 

60.  Bowne  v.  Titus,  30  N.  J.  L. 
340. 

[a]  An  order  which  states  that  proof 
was  made  to  his  satisfaction  that  the 
defendant   had  fraudulently  contracted 
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e.  Verdict  in  Action  in  Tort.  —  In  some  jurisdictions  an  execution 
against  the  person  may  be  predicated  ui)on  a  verdict  for  the  pla.intiff 
in  an  action  in  tort,  stating  tiiat  in  committing  the  tort  the  defendant 
was  guilty  of  either  malice,  fraud  or  wilful  deceit.''^ 

f .  Trial  and  Determination  of  Grounds  of  Arrest.  —  "Wliere  the  de- 
fendant is  charged  in  the  complaint  with  a  fraud  involved  in  the  cause 
of  action,*^-  or  collateral  thereto,*^-  he  is  entitled  to  a  jury  trial.  Charges 
preferrecl  by  affidavit  of  facts  extraneous  to  the  cause  of  action,**  as 


a  debt  and  that  he  "had  property  or 
rights  or  credits,  moneys  or  effects,  either 
in  his  own  possession,  or  in  the  pos- 
session"  of  others,  is  defective.  Bowne 
f.  Titus,  30  N.  J.  L.  3-iO. 

[b]  The  order  should  certify  that 
probable  cause  is  shown  by  the  affi- 
davit. Kurd's  Eev.  St.  (111.),  1909, 
§62. 

61.  See  generally  the  statutes,  and 
the  following:  Mitchell  v.  Crowl,  57 
Colo.  405,  140  Pac.  793;  Coryell  v.  Law- 
son,   25   Colo.   App.  432,   139   Pac.  25. 

[a]  On  Default.  —  Under  statutes 
providing  that  the  relief  awarded  in 
case  no  answer  be  filed  shall  not  ex- 
ceed that  expressly  asked  for  in  ths 
complaint,  it  is  improper  to  order  the 
issuance  of  an  execution  against  the 
defendant's  person  unless  demand 
therefor  be  mads  in  the  complaint. 
Jahl  V.  Lewis,  57  Colo.  109,  139  Pac. 
1113. 

[b]  The  verdict  need  not  be  in  the 
exact  terras  of  the  statute;  it  is  enough 
that  it  clearly  appears  therefrom  that 
tiio  jury  considered  the  defendant  as 
being  guilty  of  some  cause  of  arrest 
provided  for  therein.  Mitchell  r.  Crowl, 
57   Colo.  405,   140  Pac.  793. 

62.  Cal.— Davis  v.  Robinson,  10  Cal. 
411.  N.  y.— See  Corwin  v.  Freeland,  6 
How.  Pr.  241.  N.  C— Copeland  v. 
Fowler,  151  N.  C.  353,  66  S.  E.  215; 
Ledford  r.  Emerson,  143  N.  C.  527,  55 
S.   E.   969. 

As  to  necessity  making  such  charge 
in  the  complaint  and  as  to  manner  of 
its  averment  generallv,  see  supra,  IT, 
C,  8,  b. 

[a]  In  California  there  is  a  distinc- 
tion to  be  observed  in  this  regard  be- 
tween eases  where  the  arrest  is  sought 
on  execution  and  an  arrest  pending  the 
action.  In  the  latter  case  a  determina- 
tion of  the  facts  by  a  jury  is  not  de- 
mandable.  Davis  v.  Eobinson,  10  Cal, 
411. 

[b]  In  Illinois   it   is   not   necessary 


that  a  judgment  in  the  justice's  court 
be  based  upon  a  verdict  by  a  jury  in 
order  to  support  an  execution  against 
the  person.  Where  this  writ  is  sought 
on  a  ground  not  inhering  in  the  cause 
of  action,  but  one  arising  from  some 
extraneous  and  subsequent  conduct  on 
the  part  of  the  defendant,  the  writ 
may  issue  upon  an  affidavit.  Whether 
the  allegations  in  the  affidavit  are  truo 
is  a  matter  upon  which  the  defend- 
ant is  entitled  to  a  hearing  and  a  jury 
trial.  The  imprisonment  cannot  be  con- 
tinued except  under  the  verdict  of  a 
jury.     Boos  v.  White,  64  111,  App.  177. 

63.  Ledford  v.  Emerson,  143  N.  C. 
502,  527,  51  S.  E.  42. 

64.  N,  J.— Bowne  v.  Titus,  30  N.  J. 
L.  340;  Hill  r.  Hunt,  20  N.  J,  L.  476. 
Ohio. — See  Hvatt  v.  Robinson,  15  Ohio 
372,  401.  H.^l.—In  re  Keene,  15  R.  L 
294,  3  Atl.  418.  See  also  Shaw  v.  Sil- 
verstein,  21   R.  L  500,  44  Atl.  931. 

[a]  In  Michigan  (1)  the  facts  upon 
which  the  execution  issues  are  pre- 
sented by  affidavit  and  passed  upon  ex 
parte.  Proctor  r.  Prout,  17  Mich.  473, 
See  also  Badger  r.  Eeade,  39  Mich.  771, 
(2)  "The  warrant  issues  and  the  re- 
spondent is  brought  in.  He  may  contro- 
vert the  allegation  and  verify  his  de- 
nial by  affidavit.  The  whole  issue  is 
upon  the  allegations  of  the  complain- 
ant and  the  result  depends  upon  those 
and  their  truth,  which  is  held  admitted 
if  not  denied."  Badger  v.  Eeade, 
supra. 

[b]  Due  Process  of  Law. — "Tho 
statute,  however  (referring  to  R.  I. 
Pub.  Stat.,  1909,  cap.  222,  §14)  does 
not  prescribe  any  notice,  and  to  give 
one  would,  in  many  cases,  defeat  the 
purpose  of  the  statute.  Notice  was  not 
necessary  to  answer  the  constitutional 
requirement  of  'due  process  of  law,' 
the  judgment  having  been  dulv  recov- 
ered!" Itt  re  Keene,  15  R.  l".  294,  3 
.\tl.  418.  See  also  Shaw  v.  Silverstein, 
21  R.  L  500,  44  Atl.  931. 
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well  as  all  questions  of  law^^  may  be  determined  by  the  court. 

"Wliere  the  execution  is  issued  upon  a  certificate  of  the  court  declar- 
ing the  cause  of  action  to  have  arisen  from  the  wilful  and  malicious 
act  or  neglect  of  the  defendant,  the  allowance  or  refusal  thereof  be- 
comes a  matter  of  discretion,*'*^  to  be  exercised  after  a  consideration  of 
all  the  facts  as  disclosed  at  the  trial. '^^  Furthermore  it  is  a  question 
solely  within  the  province  of  the  court;  the  opinion  of  the  jury  that 
the  act  or  omission  of  the  defendant  was  not  wilful  and  malicious  is 
not  material.*'^  Tt  is  considered  unnecessary  for  the  court  to  separately 
hear  and  determine  the  grounds  of  arrest.''^  Where  the  charges  upon 
which  the  debtor's  arrest  is  sought  are  to  be  submitted  to  a  jury  and 
are  set  out  with  the  cause  of  action,  a  special  issue  thereon  should  be 
framed  and  submitted  to  the  jury,''"  unless  the  cause  of  action  is  of 
such  a  nature  that  the  questions  of  debt  and  cause  for  arrest  can  be 
tried  in  one  issue  so  as  to  have  a  clear  and  intelligible  finding  as  to 
each  of  them/^  Under  the  statutes  in  some  states  the  proof  may  be 
made  either  before  the  court  or  a  commissioner/-  whose  duty  it  is  to 
decide  upon  the  legality  and  credibility'^"  as  well  as  the  sufficiency^*  of 
the  evidence/^ 

g.  Mandamus  To  Compel  Issuance.'"^  —  The  issuance  of  a  capias 
may  be  compelled  by  mandamus  in  a  proper  case  for  such  a  writ," 
but  not  otherwise.''^ 


65.  Huntington  v.  Metzger,  158  111. 
272,  288,  41  N.  E.  881. 

[a]  For  example,  the  question  of 
the  sufficiency  of  the  affidavit  for  ar- 
rest or  of  the"  return  of  the  sheriff  upon 
the  execution  against  the  property,  be- 
ing questions  of  law,  cannot  be  sub- 
mitted to  a  jury.  Huntington  v.  Metz- 
ger,  158   111.   272,   288,  41   N.  E.   881. 

66.  Soule  V.  Austin,  35  Vt.  515,  519; 
Eobinson  v.  Wilson,  22  Vt.  35,  52  Am, 
Dec.  77. 

As  to  when  the  execution  issues  upon 
a  certificate  of  the  court,  see  suyra, 
II,  C,  8,  c. 

67.  Stowe  V.  Powell,  46  Vt.  471. 

68.  Robinson  v.  Wilson,  22  Vt.  35, 
52  Am.  Dec.  77. 

[a]  Affidavits  of  the  jurors  that 
they  did  not  consider  the  act  or  omis- 
sion of  the  defendant  wilful  or  ma- 
licious will  not  be  received  by  the 
court  in  determining  this  question. 
Robinson  v.  Wilson,  22  Vt.  35,  52  Am, 
Dec.   77. 

69.  Robinson  v.  Wilson,  22  Vt.  35, 
52  Am.  Dec.  77. 

[a]  A  further  and  separate  hearing 
is  not  improper,  however,  and,  should 
the  mind  of  the  court  be  unsatisfied  at 
the  close  of  the  trial,  a  further  hear- 

Vol.  XVI 


ing  may  be  had,  its  necessity  resting 
in  the  sound  discretion  of  the  court, 
Robinson  v.  Wilson,  22  Vt.  35,  52  Am. 
Dec.  77.  See  also  Ledford  v.  Emerson, 
143  N.  C.  502,  527,  51  S.  E.  42. 

70.  Davis  V.  Robinson,  10  Cal.  411; 
Ledford  v.  Emerson,  143  N.  C.  502,  527, 
51  S.  E.  42,  expressly  repudiating  the 
dictum  to  the  contrary  in  Peebles  V. 
Foote,  83  N.  C.  102. 

As  to  special  issues  to  the  jury,  see 
generally  the  title  "Issues  in  Pleading 
and  Practice." 

71.  N.  H. — Cooley  v.  Eastman,  57 
N.  H.  503.  N.  Y.— Elwood  v.  Gardner, 
45  N.  Y.  349,  10  Abb.  Pr.  (N.  S.)  238. 
N.  C— Ledford  v.  Emerson,  143  N.  C. 
502,  527,  51   S.  E.  42. 

72.  Hill  T.  Hunt,  20  N.  J.  L.  476. 

73.  Bowne  v.  Titus,  30  N.  J.  L.  340. 

74.  Hill   V.    Hunt,   20   N.   J.   L.   476. 

75.  An  attorney  of  record  in  the 
cause  may  not  sit  as  a  master  in  chan- 
cery to  determine  these  matters.  Mc- 
Gregor V.  Crane,  98  Mass.  530. 

76.  See  generally  the  title  "Man- 
damus." 

77.  People  v.  Greer,  43  111.  213. 

78.  People  v.  Healy,  128  111.  9,  20 
N.  E.  692,  ]5  Am.  St.  Rep.  90,  refusing 
to  compel  the  issuance  of  an  alias  writ. 
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9.  Form  and  Siifnciency  of  Writ.^"  —  a.  In  General .  —  The  form 
of  the  writ  of  execution  ag:ainst  the  person  is  prescribed  by  statute  in 
a  number  of  jurisdictions,**"  and  in  such  case  need  contain  no  more 
than  the  statute  requires.^^  A  substantial  and  not  a  literal  compliance 
with  the  preserilK'd  forms  is  all  that  is  necessary.^-  But  any  substantial 


79.    Fonn  for  Execution  Against  the 
Person. —  (Titlo    oi'    court    and    causo.) 

The  state  of  (or  the  people  of 

the   state   of  ),   To   the   sheriff 

of  county  ,  greetings: 

Whereas,   judgment    was     rendered     on 

the  day  of  ■ ,  19—,  in 

an  action  between  ,  as  plain- 
tiff,  and    ,     as     defendant,     in 

favor  of  the  said  plaintiff,  and  against 
the    said    defendant,    for    the     sum     of 

dollars,     as      damages,     and 

dollars  as  costs,  as  appears  by 

the  judgment  roll  in  the  office  of  the 
clerk  of  said  court  (as  to  necessity  of 
conforming  to  the  judgment,  see  infra, 
II,  C,  9,  b);  and  whereas,  the  said 
judgment  was   docketed   in   this  county 

on  the  day  of  ,  19 — 

(as  to  necessity  of  recital  as  to  docl-ct- 
ing,  see   infra,  II,  C,  9,  d,   [II],    [C]); 

and    the    sum    of   dollars    as 

damages  and  dollars  as  costs 

are   now  due   thereon,  with  interest   on 

dollars  from  the  dav 

of 


-,  19 — ,  at  the  rate  of 


percentum  per  annum;  and  whereas  an 
execution   against   the   property   of   the 

said    (the    debtor)    has    been 

duly  issued  to  you  and  returned  un- 
satisfied (as  to  the  necessity  of  recital 
of  issuance  and  return  of  prior  execu- 
tion against  property,  see  infra,  II,  C, 
9,  d,    [I]): 

"You    are   therefore    commanded    to 

arrest  the  said  ,  the  defendant 

herein,  and  have  his  body  before  said 
court  at  its  next  term  to  be  held  for 
the  county  of  ' at  the  court- 
house in  ,  on  the  day 

of  ,  19 — ,  and   commit   him   to 

the  jail  of  the  county,  until  ho  shall 
pay  the  judgment,  or  be  discharged, 
according  to  law,  and  make  due  re- 
turn of  the  execution  to  this  court,  and 
how  this  writ  was  executed." 

Herein  fail  not,  and  have  you  then 
and  there  this  writ. 

Issued  on  the day  of , 

19—. 

(Signed)    

Clerk  of  (here  insert  name  of  court). 

In  commenting  on  this  form,  the  court 


in  Kinney  v.  Laughenour,  97  N.  C.  325, 
2  S.  H.  43,  says:  "It  would  have  been 
well,  also,  ...  to  have  made  brief 
reference  to  the  cause  of  arrest,  al- 
though, perhaps,  this  is  not  essential." 
For  additional  forms  see  9  Standard 
Phoc.  9;]7-940,  and  the  following:  Ind. 
Huntington  v.  Metzger,  158  111.  272,  41 
N.  E.  881.  N.  y.— Wait's  Pr.,  vol.  4, 
p.  122.  See  involving  the  same,  Hutch- 
inson V.  Brand,  9  N.  Y.  208;  Fullerton 
r.  Fitzgerald,  18  Barb.  441.  N.  C. 
Kinnev  r.  Laughenour,  97  N.  C.  325,  2 
S.  E.  43. 

Writ  or  warrant  for  provisional  ar- 
rest, see  2  Standard  Proc.  966. 

Form  and  sufficiency  of  execution 
against  property,  see  15  Standard  Proc. 
790,  et  scq. 

80.  See  the  following:  Ala.— Civ. 
Code,  1907,  §4077.  Ark.— Dig.  St.,  1904, 
§3204.  Conn.— Gen.  St.,  1902,  §898. 
lU.— Kurd's  Rev.  St.,  1909,  ch.  79,  §123. 
Ky.— St.,  1915,  §1651.  Mo.— Rev.  St., 
1909,  §2173.  N.  H.— Pub.  St.,  1901,  eh. 
231,  §11.  N.  C— Houston  &  Co.  V. 
Walsh,  79  N.  C.  35.  R.  I.— Gen.  Laws, 
1909,  ch.  303,  .§12. 

[_a]  In  Illinois. — The  sufficiency  of 
snch  an  execution  issuing  out  of  a  jus- 
tice's court  is  discussed  in  Subim  v. 
Tsador,  88  111.  App.  96. 

81.  m.— Subim  r.  Isador,  88  HI. 
App.  96.  Mich. — Fruitport  V.  Circuit 
.Judge,  90  iSlich.  20,  51  N.  W.  109. 
N.  Y.— Hutchinson  r.  Brand,  9  N.  Y. 
208,  afjirminn  6  How.  Pr.  73;  O'Shea 
V.  Kohn,  38  Hun   149. 

fa]  Limiting  Time  of  Imprisonment. 
Where  statutes  provide  that  a  debtor 
shall  not,  in  certain  designated  cases, 
be  imprisoned  beyond  a  given  length 
of  time,  but  no  mention  of  this  is  made 
in  the  statute  which  directs  what  the 
writ  shall  contain,  it  is  not  necessary 
that  the  writ  should  limit  the  time 
of  imprisonment.  Subim  r.  Isador,  SS 
Til.  App.  96.  As  to  discharge  from  cus- 
tody at  the  expiration  of  such  period 
see  infi-a.  II,  C,  15,  h. 

82.  Webster  v.  Farley,  6  Blackf. 
(lud.)    163;   Hutchinson  v.  Brand,  9  N. 
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departure  therefrom  will  invalidate  the  writ.^^  Mere  .clerical  mis- 
takes,*^* or  trivial  irregularitifs,^^  or  the  presence  of  harmless  surplus- 
age^sG  ^yjj]  jjo^  affect  the  validity  of  the  writ,  nor  will  defects  which  are 
not  only  nonprejudicial,  hut  are,  instead,  actually  beneficial  to  the 
debtor.^^  The  general  requirements  are  that  the  writ  issue  in  the  name 
of  the  state,^*  and  that  the  sheriff  arrest  the  judgment  debtor,®^  and 
commit  him  to  the  jail  of  the  county,  until  he  pays  the  judgment  or 
is  discharged  according  to  law.^°    The  execution  should  further  require 


Y.  208,  affirming  6  How.  Pr.  73,  under 
§289,  Code  Civ.  Proc. 

[a  ]  An  execution  commencing ' '  state 
of  "  is  a  substantial  com- 
pliance with  a  constitutional  provision 
requiring    the    style    of    all    process    to 

be  "The  state  of  ."    Webster 

f.  Farley,  6  Blackf.   (Ind.)   163. 

[b]  Omission  of  Provision  as  to 
Discharge. — The  omission  in  the  man- 
datory clause  of  such  process  of  the 
words,  "or  be  discharged,"  was  held 
not  to  lessen  the  power  of  the  sheriff 
to  arrest  and  commit  the  debtor,  nor 
to  throw  any  obstacles  in  the  way  of 
the  debtor's  discharge,  provided  any 
event  short  of  payment  should  occur, 
entitling  him  to  his  discharge.  Hutch- 
inson V.  Brand,  9  N.  Y.  208. 

83.  Finley    v.    Smith,    15    N.    C.    95. 

84.  Ga.  —  Jordan  v.  Porterfield,  19 
Ga.  139,  63  Am.  Dec.  301.  Me.— Blake 
V.  Blanchard,  48  Me.  297.  Mass. — Cur- 
rier V.  Bartlett,  122  Mass.  133. 

[a]  Manifest  Mistake  in  Date  of 
Judgment. — Currier  v.  Bartlett,  122 
Mass.   133. 

[b]  A  clerical  mistake  in  the  date 
of  the  teste  of  the  capias  will  not  af- 
fect its  validity.  Jordan  v.  Porterfield, 
19  Ga.  139,  63  Am.  Dec.  301. 

[c]  Where  Name  of  One  of  Several 
Debtors  Is  Misspelled. — In  such  a  case 
the  writ  is  valid  and  regular  as  to 
the  debtors  whose  names  appear  there- 
in correctly  and  as  to  the  others  the 
error  may  be  corrected  by  an  amend- 
ment.    Blake  r.  Blanchard,  48  Me.  297. 

[d]  A  mistake  in  the  name  of  the 
town  where  the  jail  is  situated  is  mere- 
ly a  clerical  error  and  does  not  render 
the  execution  void.  Avery  v.  Lewis,  16 
Vt.  332,  33  Am.  Dec.  203. 

[e]  Where  a  different  venue  is  laid 
in  the  margin  of  an  execution  from 
that  appearing  in  the  body  thereof  this 
will  not  vitiate  the  execution.  Avery 
V.  Lewis,  16  Vt.  332,  33  Am.  Dec.  203. 

As  to  amendment  of  the  writ  to  cor- 
rect such  errors,  see  infra,  II,  C,  9,  h. 
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85.  Ala. — Stewart  v.  Cunningham,  22 
Ala.  626.  Ga.— Jordan  v.  Porterfield,  19 
Ga.  139,  63  Am.  Dec.  301.  Ind.— Web- 
ster r.  Farley,  6  Blackf.  163.  Kan. 
In  re  Heath,  40  Kan.  333,  19  Pac.  926. 

86.  Stewart  v.  Cunningham,  22  Ala. 
626. 

87.  In  re  Heath,  40  Kan.  333,  19  Pac. 
926. 

[a]  Amount  of  Costs  Left  Blank. 
Since  this  defeated  the  right  to  collect 
costs  it  was  a  benefit  to  the  defendant. 
In  re  Heath,  40  Kan.  333,  19  Pac.  926. 

88.  Webster  v.  Farley,  6  Blackf. 
(Ind.)  163;  Houston  &  Co.  v.  Walsh, 
79  N.  C.  35.  Compare  2  Standard  Proc. 
967. 

89.  See  generally  the  statutes  and 
the  following:  Cal. — Code  Civ.  Proc, 
§682.  Idaho.— Rev.  Code,  1908,  §4471. 
Ind.— Ann.  St.,  1914,  §724.  Kan.— Gen. 
St.,  1909,  §6102.  Ky.— Long  v.  Wood, 
78  Ky.  392,  involving  a  capias  pro 
fine.  Mont.— Rev.  Codes,  1907,  §6814. 
N.  Y.— Code  Civ.  Proc,  §1372;  Hutch- 
inson V.  Brand,  9  N.  Y.  208;  Fisher  V. 
Young,  41  Misc.  552,  85  N.  Y.  Supp. 
115,  affirmed,  95  App.  Div.  619,  88  N. 
Y.  Supp.  1101.  N.  C— Revisal  of  1905, 
§627;  Kinney  v.  Laughenour,  97  N.  C. 
325,  2  S.  E.  43;  Finley  v.  Smith,  15 
N.  C.  95.  N.  D.— Rev.  Codes,  1905,  §7104. 
Ore.— Lord's  Laws,  1910,  §215.  S.  C. 
Code  Civ.  Proc,  1902,  §308.  S.  D.— Code 
Civ.  Proc,  1910,  §334.  Utah.— Comp. 
Laws,  1907,  §3233.  Wash.— Rem.  & 
Bal.  Code,  §513.    Wis.— St.,  1898,  §2969. 

[a]  When  an  execution  is  issued 
against  a  corporation  it  should  specify 
by  name  the  directors  or  officers  if  it 
is  desired  to  take  their  persons  in  exe- 
cution; the  words  "president,  directors, 
and  company"  are  not  the  description 
of  any  individual  persons.  Nichols  v. 
Thomas,  4  Mass.  232.  See  also  Wil- 
marth  v.  Burt,  7  Mete.  (Mass.)  257, 
260. 

90.  See  generally  the  statutes  cited 
in  preceding  notes  and  the  following: 
Hutchinson  v.   Brand,   9    N.    Y.    208j 
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the  sherifiP  to  mako  duo  rotiirn  thoroof,"^  but  a  failure  to  direct  the 
time  of  such  return  will  not  render  the  wnt  void."^ 

Though  it  is  better  practice  to  recite  on  the  face  of  the  execution 
the  nature  of  the  action,''''  it  is  not  necessary  to  do  so,"^  especially 
where,  by  a  reference  to  the  judgniont,  it  appears  that  the  execution 
is  regular  in  all  other  respects/-"'  Unless  statutes  provide  otherwise 
the  seal  of  the  court  issuing  the  writ  is  indispensable  to  its  validity/'"' 

b.  Confornvity  to  Judgment.  —  (I.)  General  Statement.  — The  gen- 
eral rule  is  that  a  writ  of  execution  against  tlie  person  should  in  all 
respects  follow  the  judgment  which  it  is  to  satisfy.®^ 

(II.)  Joint  Debtors  and  Creditors.  — Accordingly  an  execution  against 
the  person  must  run  against  all  the  defendants, ^^  and  be  in  the  name 


Fisher  v.  Yonns,  41  Miss.  5.52,  85  N.  Y. 
Supp.  115,  affirmed,  95  App.  Div.  619 
88  N.  Y.  Supp.  1101;  Kinney  v.  Laughe- 
nour,  97  N.  C.  325,  2  S.  E.  43;  Finley 
V.  Smith,  15  N.  C.  95. 

[a]  The  payment  of  the  judgment 
contemplatoil  in  the  writ  should  be  to 
the  plaintiff  and  not  to  the  state.  Ab- 
bott V.  Daniel,  3  Mete.  (Ky.)  339. 

As  to  discharge,  see  infra,  IT,  C,  15. 

91.  Kiunov  v.  Laughenour,  97  N.  C. 
325,  2  S.  E.  43;  Houston  &  Co.  v. 
Walsh,  79  N.  C.  35.  Compare  2  Stand- 
ard Proc.  967. 

92.  Benedict,  etc.  Mfg.  Co.  v.  Thay- 
er, 20  Hun  (N.  Y.)  547,  59  How.  Pr. 
272;  Fake  v.  Edgerton,  3  Abb.  Pr. 
(N.  Y.)  229,  5  Duer  681;  Douglas  r. 
Habcrstro,  2  N.  Y.  Civ.  Proc.  186. 
Compare,  Houston  &  Co.  v.  Walsh,  79 
N.  C.  35,  where  the  court  says  that 
"this  defect  seems  to  be  substantial." 

93.  Fullerton  r.  Fitzgerald,  IS  Barb. 
(N.  Y.)  441,  10  How.  Pr.  (N.  Y.)  37; 
Kinney  v.  Laughenour,  97  N.  C.  325, 
2  S.  E.  43.  Compare  2  Standard  Proc. 
968. 

94.  Fullerton  r.  Fitzgerald,  18  Barb. 
(N.  Y.)  441,  10  How.  Pr.  (N.  Y.)  37; 
Kinnev  v.  Laughenour,  97  N.  C.  325,  2 
S.  E.  43. 

95.  Fullerton  r.  Fitzgerald,  18  Barb. 
(N.   Y.)    441,   10   How.   Pr.   37. 

96.  Ark.— See  Woolford  r.  Dugan,  2 
Ark.  131,  35  Am.  Dec.  52.  N.  H. 
Hutch  ins  r.  Edson,  1  N.  H.  139.  N.  C. 
Finley   r.  Smith,   15  N.  C.  95. 

97.  Ala.— Stewart  v.  Cunningham,  22 
Ala.  626.  Cal.— Davis  r.  Robinson,  10 
Cal.  411.  Conn.— Palmer  r.  Palmer,  2 
Conn.  462.  Del.— Fromberger  v.  Kars- 
ner,  1  Houst.  290.  La.— Casson  r.  Cure- 
ton,  12  Mart.  O.  S.  435.  Mass.— Thom- 
son V.  Sleeper,  168  Mass.  373,  47  N.  E. 


106.  N,  Y.— Farmers',  etc.  Bank  r. 
Crane,  15  Abb.  Pr.  (N.  S.)  434.  N.  C. 
Judson  r.  McLclland,  44  N.  C.  262; 
Howzer  v.  Dellinger,  23  N.  C.  475. 
R.  I.— Taylor  f.  Ames,  5  R.  I.  361. 
Tenn. — Saunders  r.  Gallaher,  2  Humph. 
445.  Eng. — Pennoir  r.  Brace,  1  Salk. 
319,  91  Eng.  Reprint  282. 

See  15  Standard  Proc.  798,  811. 

I  a]  The  Christian  names  of  the  de- 
fendants need  not  aj)pcar  iu  writ  if 
they  are  not  to  be  found  in  the  judg- 
ment.    Wall  V.  Jarrott,  25  N.  C.  42. 

98.  Ala. — Stewart  r.  Cunningham,  22 
Ala.  626.  Del. — Fromberger  r.  Kars- 
ner,  1  Houst.  290.  Mass. — Hamilton 
r.  Lyman,  9  Mass.  14;  Bowdoin  r.  Jor- 
dan, 9  Mass.  160.  N.  Y. — Farmers', 
etc.  Bank  v.  Crane,  15  Abb.  Pr.  (N.  S.) 
434;  Whitman  v.  James,  1  Civ.  Proc. 
235,  62  How.  Pr.  132.  N.  C— Judson 
V.  McLelland,  44  N.  C.  262;  Howzer  v. 
Dellinger,  23  N.  C.  475.  Tenn.— Saun- 
ders r.  Gallaher,  2  Humph.  445.  Eng. 
Pennoir  r.  Brace,  1  Salk.  319,  91  Eng. 
Reprint   282. 

See  2  Tidd  Pr.  *1027;  and  15  Stand- 
ard Proc.  798,  et  seq. 

[a]  "This  principle,"  it  has  been 
said,  "though  drawn  from  the  books 
of  the  common  law  of  England,  must 
be  recognized  as  grounded  on  the  sound- 
est basis.  The  clerk  is  a  mere  niinis- 
torial  officer;  he  has  no  authority  but 
the  judgment,  to  issue  the  writ,  which 
is  to  deprive  a  man  of  his  property  or 
liberty.  He  must,  therefore,  strictly 
and  closely  follow  the  judgment."  Cas- 
son V.  Cureton,  12  Mart.  0.  S.  (La.) 
4S5. 

fb]  "The  reason  of  this  rule  is  ap- 
parent when  we  consider  that,  all  the 
defendants  are,  if  any  one,  liable  to 
be    charged    in    execution    in    such    an 
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of  all  the  plaintiffs,^^  Under  statutes  in  some  states,  however,  this 
general  rule  is  departed  from,  the  execution  issuing  in  a  proper  case 
against  only  one  of  several  joint  debtors,^  as  for  example,  where  the 
right  of  the  plaintiff  to  enforce  an  execution  against  one  of  the  de- 
fendants has  been  lost.^ 

c.  To  JVl'ovi  Directed.  —  An  execution  against  the  person  should 
be  directed  to  the  sheriff  or  other  proper  officer.^  Modern  practice  and 
statutes  permit  the  issuance  of  an  execution  against  the  person*  to 


action."  Whitman  v.  James,  1  N.  T. 
Civ.  Proc.  235,  62  How.  Pr.  132. 

[c]  If  a  separate  execution  against 
the  body  of  one  defendant  is  issued 
upon  a  joint  judgment  against  two  de- 
fendants, the  execution  will  be  set 
aside,  and  the  defendants  arrested  un- 
der it  will  be  discharged.  Farmers', 
etc.  Bank  r.  Crane,  15  Abb.  Pr.  N.  S. 
(N.   Y.)    434. 

99.  Farmers',  etc.  Bank  v.  Crane,  15 
Abb.  Pr.  N.  S.  (N.  Y.)'  434.  See  Ham- 
ilton 1.  Lyman,  9  Mass.  14,  and  15 
Standard  Proc.  798,  et  seq. 

fa]  Where  one  of  two  plaintiffs 
dies  before  execution  (1)  the  general 
rule  still  applies.  The  execution  may 
issue  in  the  name  of  both  (Hamilton 
r.  Lyman,  9  Mass.  14).  (2)  However, 
upon  a  suggestion  thereof  to  the  court 
an  order  may  be  made  directing  the 
writ  to  issue  in  the  name  of  the  sur- 
viving plaintiff.  Bowdoin  v.  Jordan,  9 
Mass.  IfiO. 

1.  Mass. — Thomson  v.  Sleeper,  168 
Mass.  373,  47  N.  E.  106.  N.  Y.— Whit- 
man V.  James,  10  Daly  490,  where  a 
provisional  order  for  arrest  of  one  of 
the  joint  debtors  remains  in  forr-e. 
Tenn. — Saunders  r.  Gallaher,  2  Humph. 
445. 

[a]  The  reason  for  this  departure  is 
that  "when  a  positive  statutory  pro- 
vision has  been  enacted,  the  substan- 
tial benefits  of  which  cannot  be  at- 
tained in  some  instances,  without  a 
modification  of  or  a  departure  from  the 
common-law  forms,  that  modification 
must  be  adopted,  or  that  departure 
made,  to  the  extent  only,  that  may 
be  necessary  to  give  effect  to  the  legis- 
lative will.  To  insist  that  the  capias 
ad  satisfaciendum  as  to  the  number  of 
defendants,  must  pursue  the  judgment, 
would  deprive  the  creditor  of  the  use 
of  that  process  in  many  instances, 
where  the  fraudulent  conduct  of  his 
debtor  would  by  the  terms  of  the  stat- 
ute   entitle   him,   because   such   debtor 
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might  be  associated  as  a  defendant 
with  those  against  whom  he  could  not 
file  an  affidavit.  One  defendant  is 
totally  insolvent,  but  altogether  hon- 
est; the  other  fraudulently  withholds 
his  money  or  conveys  his  property;  if 
under  our  statute  the  process  cannot 
depart  from  the  judgment  the  latter 
defendant  is  effectually  protected  by 
his  connection,  with  the  former  .  .  . ; 
or,  as  has  been  suggested,  one  female 
defendant  may  protect  any  number  of 
fraudulent  co-defendants."  Saunders 
V.  Gallaher,  2  Humph.    (Tenn.)   445. 

2.  Thomson  r.  Sleeper,  168  Mass. 
373,  47  N.  E.  106. 

fa]  Only  Against  Those  Personally 
Served  With  Process. — N.  Y.  Code  Civ. 
Proc,  §1985.  And  see  Whitman  V. 
James,  10  Daly  (N.  Y.)  490. 

3.  Davis  r.  Eichmond,  14  Mass.  473. 
See  also  Fisher  v.  Young,  41  Misc.  552, 
85  N.  Y.  Supp.  115;  and  2  Standard 
Pkoc.  967. 

[a]  Constables. — (1)  Under  statutes 
authorizing  issuance  of  the  writ  by 
justices  of  the  peace  the  writ  may  be 
directed  to  a  constable.  Gwinn  v.  Hub- 
bard, 3  Blackf.  (Ind.)  14.  (2)  And 
in  Massachusetts  he  may  lawfully  act 
where,  bv  payments  made  thereon  the 
amount  of  the  judgment  has  been  re- 
duced below  three  hundred  dollars. 
Dalton-Tngersoll  Co.  r.  Hubbard,  174 
Mass.  307,  54  N.  E.  862. 

[b]  A  general  statutory  provision 
that  an  execution  shall  be  directed  to 
the  sheriff  is  applicable  to  an  execution 
against  the  person.  Fisher  v.  Young, 
41  Misc.  552,  85  N.  Y.  Supp.  115,  under 
§1362,  Code  Civ.  Proc. 

4.  Ala. — Ex  parte  Cleveland,  36  Ala. 
306.  Ky.— Scott  v.  Maupin,  Hard.  122. 
17.  y.— Code  Civ.  Proc,  §1365;  Wood 
V.  Henry,  40  N.  Y.  124  (under  §288, 
Code  Civ.  Proc);  Fisher  v.  Young,  41 
Misc.  552,  85  N.  Y.  Supp.  115  (affirmed, 
95  App.  Div.  619,  88  N.  Y.  Supp.  1101); 
Spilker  v.  Abrahams,  121  N.  Y.  Supp. 
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any  county  within  the  jnrisdir-tion  of  tho  court;"'  it  may  ])C  issued  to 
a  county  where  he  is  temporarily  residing." 

d.  Recitals.'' —  (I.)  As  to  Prior  Execution  Against  Property.  — The  is- 
suance and  return  unsatisfied  of  a  prior  execution  ajrainst  the  prop- 
erty where  an  essential  prerequisite,''  should  he  recited  in  the  writ," 
as  well  as  the  name  of  the  county  to  which  it  issued.^"^ 

(IL)  As  to  the  Judgment.  —  (A.)  Gexeral  Statement.  —  "Where  the  writ 
must  contain  a  description  of  the  judgment,  it  is  sufficient  to  stat« 
the  amount  of  the  judgment,  the  time  of  its  rendition,  the  court 
rendering  it  and  the  parties  thereto."    Unless  required  by  statute  the 


818;  Segelke  v.  Finan,  5  N.  Y.  Supp. 
671,  22  Abb.  N.  C.  458.  S.  C— Code 
Civ.   Proc.    1902,   §307. 

[a]  At  Common  Law  to  the  Sheriff 
of  Covmty  of  Venue. — Ky. — Stott  v. 
INfaupin,  Har<l.  122.  N.  J.— Cockran  V. 
Drake,  IS  N.  .J.  L.  9.  Eng.— Dmllow  r. 
Watchorn,  16  East  39,  104  Eng.  Eeprint 
1003,  2  Tidd's  Pr.  *1027,  1  Archb.  Pr 
290. 

fb]  Issuing  Several  Writs  to  Differ- 
ent Counties. — Such  statutes  are  an 
authority  for  the  issuing  of  different 
executions  to  different  counties,  as 
necessity  may  require.  But  a  sheriff 
under  an  execution  to  one  county  can- 
not execute  the  same  in  another,  though 
au  execution  will  issue  to  that  county. 
Fisher  r.  Young,  41  Misc.  552,  85  N.  Y. 
Supp.  115,  affirmed,  95  App.  Div.  019,  88 
N.   Y.   Supp.   1101. 

5.  Noe  V.  Christie,  15  Abb.  Pr.  N.  S. 
(N.  Y.)   346. 

6.  Spilker  v.  Abrahams,  121  X.  Y. 
Supp.  818. 

[a]  It  need  not  issue  to  the  county 
of  defendant's  legal  residence. — Spilker 
r.  Abrahams,  121   X.  Y.  Supp.  818. 

7.  As  to  recitals  generally,  see  15 
Standard  Proc.  58. 

8.  See  supra,  IT,  C,  2,  b. 

9.  Turner  r.  Walker,  3  Gill  &  J. 
(Md.)  377,  22  Am.  Dec.  329;  People  ex 
rel.  Brack  r.  Peillv,  58  How.  Pr.  (N. 
Y.)  218;  Fisher  r.  Young,  41  Misc.  552, 
85  N.  Y.  Supp.  115  {affirmed,  95  App. 
Div.  619,  88  N.  Y.  Supp.  1101);  Berg- 
man V.  Noble,  45  Hun  (N.  Y.)  133,  19 
Abb.  N.  C.  62,  12  Civ.  Proc.  256; 
O'Shea  r.  Kohn,  38  Hun  (N.  Y.)  149; 
Walker  r.  Isaacs,  36  Ilun   (N.  Y.)   233. 

[a]  The  object  of  the  statutes  re- 
Quiring  that  tlio  writ  recite  tho  issuing 
and  return  of  an  execution  against  the 
property  "is  to  prevent  the  arrest  of  a 
.iudgment  debtor  on  a  body  execution 
before  the  remedy  against  his  property 


is  exhausted,  and  to  enable  him  to  ob- 
tain appropriate  relief  if  any  objectioa 
can  be  taken  to  any  of  the  anterior  pro- 
ceedings." Walker  r.  Isaacs,  36  Hun 
(N.  Y.)  233.  See  Fisher  v.  Young,  41 
Misc.  552,  85  N.  Y.  Supp.  115. 

10.  People  ex  rel.  Brack  t.  ReilW,  58 
How.  Pr.  (N.  Y.)  218;  Eads  v.  Wynne, 
79  Hun  463,  29  N.  Y.  Supp.  983  (name 
of  county  left  in  blank);  Fisher  f. 
Young,  41  Misc.  552,  85  N.  Y.  Supp. 
115;  Bergman  v.  Noble,  45  Hun  (N.  Y.) 
133,  19  Abb.  N.  C.  62,  12  Civ.  Proc. 
256;  O'Shea  v.  Kohn,  38  Hun  (N.  Y.) 
149;  Walker  v.  Isaacs,  36  Hun  (N.  Y.) 
2.''3;  People  ex  rel.  Utley  v.  Seaton,  25 
Hun   (N.  Y.)   305. 

[a]  When  an  execution  against  the 
X>roperty  of  a  debtor  has  been  issued  in 
the  county  where  the  debtor  resides,  an 
execution  against  the  person  may  be 
issued  to  any  county,  where  the  debtor 
may  happen  to  be,  without  the  issuance 
of  an  execution  against  property  there- 
in; it  need  not  be  recited  in  the  writ 
that  execution  against  the  property  of 
the  debtor  was  issued  and  returned, 
O'Shea  r.  Kohn,  38  Hun    (N.  Y.)    1^9. 

[b]  A  recital  of  issuance  to  the 
"proper  county"  is  insufficient.  People 
e:c  rel.  Brack  r.  Reillv,  58  How.  Pr.  (N. 
Y.)  218.  See  People  ex  rel.  Utley  r. 
Seaton,   25   Hun    (N.   Y.)    305. 

[(•]  A  recital  of  issuance  to  the 
county  where  the  "debtor  resides,"  is 
rot  necessarily  insufficient,  since  it  is 
not  open  to  the  objection  that  the 
debtor  was  net  informed  as  to  the 
countv.  See  Walker  r.  Isaacs,  36  Hun 
(N.  Y.)  233,  dixiinqrihhinq  People  ex 
rel.  Brack  r.  Eeilly,  58  How.  Pr.  (N, 
Y.)  218,  on  the  ground  that  in  tho  latter 
case  the  lantruage,  "the  proper  county" 
gave  no  information  to  the  defendant, 
as  required  under  the  statute.  See 
Eads  r.  Wvnn°,  29  N.  Y.  Supp.  983. 

11.     In    re  Banfill,   70   X.   IT.   132,  45 
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writ  need  not  state  that  the  judgment  was  recovered  in  an  action  in 
tort,^^  nor  refer  to  the  cause  of  arrest.^^ 

(B.)  The  Amount.  —  The  writ  should  state  definitely  the  amount  of 
the  judgment  to  be  satisfied.^*  The  fact  that  the  judgment  has  been 
paid  in  part  does  not  invalidate  a  writ  for  the  full  amount/^ 

(C.)  Docketing.  —  A  recital  that  the  judgment  has  been  docketed 
in  the  county  where  the  debtor  resides,  need  not  be  made  in  a  wri^ 
to  another  county.^*^ 

(III.)  As  to  Oath  or  Aifidavit.  —  Unless  required  by  statute,"  the 
making  of  the  prerequisite  oath^®  or  affidavit^^  need  not  be  recited  in 
the  writ. 

(IV.)  As  to  Order  Directing  Issuance.  —  A  previous  order  of  court, 
even  when  an  essential  prerequisite,^*^  need  not  be  recited  in  the 
writ." 

e.  Directions  as  to  Return.  —  The  writ  should  direct  a  return  by 
the  officer.22  Under  some  statutes  it  must  contain  a  direction  or 
recital  as  to  the  time  within  which  it  is  returnable, ^^  and  this  is  the 
best  practice  even  in  the  absence  of  statute.^*  A  direction  as  to  tho 
time  for  return  should  specify  the  exact  time  provided  by  the  stat- 
ute/°  though  a  defect  in  this  respect  is  not  fatal.^°     Neither  is  the 


Atl.    1088;    Hutchinson  v.   Brand,   9   N. 
Y.  208. 

12.  Fruitport  V.  Muskegon  Circuit 
Judge,  90  Mich.  20,  51   N.  W.  109. 

13.  Kinney  v.  Laughenour,  97  N.  C. 
325,  2  S.  E.  43,  where  the  court  adds 
that  as  a  matter  of  good  practice  it 
would  be  well  to  show  briefly  the  cause 
of  arrest. 

14.  Fla. — See  A'a;  parte  Peacock,  25 
Fla.  478,  6  So.  473.  Kan.— /w  re  Heath, 
40  Kan.  333,  19  Pae.  926.  N.  J.— Jer- 
nee  v.  Jernee  (N.  J.  Eq.),  31  Atl.  716, 
where  the  writ  issued  to  recover  ali- 
mony, the  amount  of  which  was  not 
sj)ecified,  and  five  dollars  for  the  use 
of  the  state.  The  court  held  that  the 
writ  could  not  be  considered  wholly 
void  because  of  uncertainty  as  to 
amount  because  it  was  valid  so  far  as 
it  related  to  the  five  dollars.  N.  Y. 
See  O'Shca  v.  Kohn,  38  Hun  149.  Vt. 
Ex  parte  Hunt,  85  Vt.  345,  82  Atl.  178, 
holijing  that  an  execution  which  issues 
for  the  amount  shown  by  the  record  to 
be  due  is  not  void  but  only  irregular  if 
some  of  this  amount  has,  in  fact,  been 
paid. 

15.  Ex  parte  Hunt,  85  Vt.  345,  82 
Atl.  178;  Perry  v.  Ward,  20  Vt.  92. 

[a]  But  where  the  clerk  has  official 
knowledge  from  the  record  that  the 
judgment  had  been  satisficid  in  part,  an 
execution  against  the  person  for  the 
full  amount  thereof  is  irregular.    In  re 
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Hunt,   85    Vt.    345,    82    Atl.    178;    Fair- 
banks  V.   Devereaux,  48    Vt.   550. 

16.  O'Shea  t.  Kohn,  38  Hun  (N.  Y.) 
149,  docketing  there  presumed  from  is- 
suance and  return  of  ■execution  against 
the  property  there. 

17.  See  Mass.  Eev.  Laws,  1902,  ch. 
168,    §17. 

18.  Lattin  v.  Smith,  1  HI.  361,  it  is 
presumed  in  the  absence  of  a  showing 
to    the    contrary. 

19.  Street  v.  Vandervoot  &  Co.,  7 
Yerg.  (Tenn.)  436.  Compare  2  Stand- 
ard Proc.  968. 

20.  See  supra,  II,  C,  8,  d. 

21.  Hyatt  v.  Eobinson,  15  Ohio  372. 

22.  Kinney  v.  Laughenour,  97  N.  C. 
325,   2    S.    E.'  43. 

As  to  returns  generally,  see  sicpra  II, 
B,  8,  and  the  title  "Returns." 

23.  See  generally  the  statutes,  and 
Douglas  V.  Habersitro,  88  N.  Y.  611, 
618.  Compare  Fake  v.  Edgerton,  3  Abb. 
Pr.   (N.  Y.)   229,  5  Duer  681. 

2-1.  Kinney  f.  Laughenour,  97  N.  C. 
325,   2   S.   E.   43. 

25.  People  ex  rel.  Utley  v.  Seaton, 
25  Hun    (N.  Y.)    305. 

fa]  A  direction  that  the  writ  he  re- 
turned as  required  by  law,  is  a  defect 
in  form.  People  ex  rel.  Utley  v.  Seaton, 
25  Hun  (N.  Y.)  305.  See 'Douglas  v. 
Haberstro,  88  N.  Y.  611,  618. 

26.  Douglas  v.  Haberstro,  88  N.  Y. 
611,   618;    Benedict,   etc.,  Mfg.   Co.  v. 
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writ  vitiated  hy  a  failure  to  state  the  place  of  retnrn,^^  sueh  omission 
being  a  mere  irregularity,^^  which  may  be  amended-^  or  disregarded.^" 

f.  Indorsement  of  Directions  hy  Creditor.  —  The  statute  sometimes 
provides  that  the  sheriff  need  not  make  an  arrest  except  upon  a  writ- 
ten direction  to  do  so,  endorsed  upon  the  writ  and  signed  by  the 
creditor'^  or  his  attorney.''-  The  officer  may  waive  this  requirement.^'' 
The  proper  method  of  relieving  one  of  several  defendants  from  arrest 
is  by  a  direction  to  that  effect  endorsed  on  the  writ,  rather  than  by 
omitting  such  defendant  from  the  writ.^* 

g.  Attestation.  —  Though  the  statute  may  make  a  teste  or  at- 
testation clause  a  part  of  the  writ,^''  it  may  also  provide  that  its  omis- 
sion shall  not  make  the  writ  void,^"  such  defect  being  a  mere  ir- 
regularity," which  may  be  amended^^  or  disregarded.^^ 

h.  Amendment  of  Writ.*^^  —  Defects  or  irregularities  in  the  writ 
which  do  not  render  it  wholly  void*^  are  usually  curable  by  amend- 
ment,^2  according  to  the  general  statutory  provisions  as  to  amend- 


Thaver,  21  ITun   (N.  Y.)   614,  59  How. 
Pr.  272. 

27.  Fake  v.  Edgerton,  3  Abb.  Pr. 
(N.  Y.)  229,  5  Duer  681. 

28.  Douglas  v.  Haberstro,  88  N.  Y. 
611,  618. 

29.  Douglas  v.  Haberstro,  88  N.  Y. 
611,  618. 

As  to  amendment  of  the  writ  gener- 
ally see  infra,  II,  C,  9,  h. 

30.  Douglas  V.  Haberstro,  88  N.  Y. 
611,  618. 

31.  See  generally  the  statutes,  and 
Stewart  v.  Leonard,  103  Me.  128,  68 
Atl.  638;  Dyer  v.  Tilton,  71  Me.  413. 

32.  Stewart  f.  Leonard,  103  Me.  128, 
68  Atl.  638;  Dyer  f.  Tilton,  71  Me.  413. 

33.  Stewart  f.  Leonard,  103  Me.  128, 
68  Atl.  638,  by  any  acts  and  conduct 
indicating  such  intention. 

34.  Farmers,'  etc..  Bank  v.  Crane, 
in  Abb.  Pr.  N.  S.  (N.  Y.)  434;  Fake  v. 
Edgerton,  3  Abb.  Pr.  (N.  Y.)  229,  5 
Duer   681. 

35.  Douglas  r.  Haberstro,  88  N.  Y. 
611. 

36.  Douglas  r.  Haberstro,  88  N.  Y. 
611,  618;  People  ex  rel.  Brown  r.  Van 
Hoesen,  62  How.  Pr.  (N.  Y.)  76;  Peo- 
ple ex  rcl.  Utley  v.  Seaton,  25  Hun  <N. 
Y.)  305. 

37.  Jordan  r.  Porterfield,  19  Ga.  139, 
63  Am.  Dec.  301;  Douglas  v.  Haberstro, 
88  N.  Y.  611,  618. 

38.  Douglas  v.  Haberstro,  88  N.  Y. 
611,   618. 

Amendment  of  writ  generally  sec  in- 
fra, II,  C,  9,  h. 

39.  Douglas  v.  Haberstro,  88  N.  Y. 
611,  618. 


40.  Amendment  of  writ  for  provis- 
ional arrest,  sec  2  Standard  Peoc.  969. 

41.  See  the  preceding  discussion  of 
the  writ. 

Errors  in  recitals,  see  supra,  IV,  C, 
9,    d. 

42.  Ga. — Saunders  r.  Smith,  3  Ga. 
121.  Ky. — Sec  also  Johnson  v.  Scott, 
134  Ky.  736,  121  S.  W.  695.  Mass. 
Chesebro  v.  Barme,  163  Mass.  79,  39 
N.  E.  1033.  N.  Y.— Douglas  r.  Haber- 
stro, 88  N.  Y.  611,  618;  Gibbons  v.  Lar- 
con,  3  Wend.  303;  Mclntiro  r.  Kowan, 
3  Johns.  144;  Stone  v.  Martin,  2  Denio 
185;  McConkey  v.  Glen,  1  Cow.  (N.  Y.) 
141;  Holmes  r.  Williams,  3  Caines  98; 
Eads  r.  Wynne,  79  Hun  403,  29  N.  Y. 
Supp.  983;  Walker  V.  Isaacs,  30  Hun 
233;  Benedict  &  B.  Co.  v.  Thayer,  20 
Hun  547.  Eng. — M'Cormack  r.  Melton, 
1  Ad.  &  El.  331,  110  Eng.  Reprint  1232. 
Can. — Anderson  v.  Johnson,  6  Manitoba 
113. 

[a]  Teste. — (1)  A  writ  is  amend- 
able as  to  tlie  name  of  the  justice  in 
whose  name  it  is  tested  (Ross  v.  Lu- 
ther, 4  Cow.  [N.  Y.]  158,  15  Am.  Dec. 
341),  (2)  and  also  as  to  the  date  of  tho 
teste.  Williams  r.  Hogeboom,  22  Wend. 
(N.  Y.)    648. 

fb]  The  Directions  as  to  Return. 
(1)  The  writ  is  amendable  in  respect 
to  directions  as  to  time  of  the  return 
(Saunders  v.  Smith,  3  Ga.  121;  Stone 
r.  Martin,  2  Denio  fN.  Y.]  185;  Bene- 
dict &  B.  Co.  r.  Thnver,  20  Hun  [N. 
Y."]  547;  Douglas  r.  Haberstro,  2  N.  Y. 
Civ.  Proc.  186),  (2)  and  as  to  the  place 
thereof.  McConkey  v.  Glen,  1  Cow.  (N. 
Y.)    141. 
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ments  of  any  process  or  pleading.*^  With  the  issuance  of  a  writ, 
hoAvever,  it  passes  from  the  control  of  the  clerk  and  he  may  not 
thereafter  amend  it  except  upon  an  order  of  court,**  or  with  the  con- 
sent of  the  execution  plaintiff.*^ 

i.  Waiver  of  Defecfs.  —  Irregularities  in  the  writ  may  be  waived 
by  conduct  showing  an  intention  to  disregard  them.*^  Thus,  by  giving 
a  bond  under  the  insolvent  laws  a  judgment  debtor  taken  in  execution 
is  considered  as  having  waived,  not  only  his  privilege  from  arrest,*^ 
but  his  objections  to  the  judgment,*^  and  to  defects  in  the  writ  as 
well.*^  Likewise,  by  giving  a  bond  to  obtain  his  temporary  release 
the  debtor  is  considered  as  having  waived  any  irregularities  in  the 
writ  under  which  he  is  in  custody.^" 

"^^Hiere  it  is  necessary  that  the  debtor  be  notified  to  appear  and 
answer  the  charges  upon  which  his  arrest  is  sought,^^  his  appearance; 
without  actual  knowledge  of  existing  errors  or  irregularities  in  tho 
proceedings,  will  not  amount  to  a  waiver  thereof.^^  The  invalidity 
of  the  writ  is  not  waived  by  the  defendant's  remaining  for  a  time  in 
custody  thereunder.^^ 

10.  Alias  and  Pliiries  Writs.  —  a.  When  Issued.^'^  —  In  accordance 
with  the  general  rule  as  to  executions  in  general,  an  alias  writ  of  execu- 
tion against  the  person  will  not  issue^^  until  the  first  execution  against 


[c]  Defects  or  mistakes  in  the 
names  of  the  parties  (1)  may  be  cor- 
rected by  amendment.  ^  Anderson  v. 
Johnson,  6  Manitoba  (Can.)  113.  (2) 
And,  involving  similar  amendments,  see 
Douglas  V.  Haberstro,  88  N.  Y.  611,  618; 
Mclntire  v.  Eowan,  .3  Johns.  (N.  Y.) 
144;  Holmes  v.  Williams,  3  Caines  (N. 
Y.)   98. 

[d]  Costs  incorrectly  stated  may  be 
corrected  by  amendment.  Holmes  v, 
Williams,   3   Caines   (N.  Y.)    98. 

[e]  Mistakes  in  amount  of  judg- 
ment may  be  corrected  by  amendment. 
M-Cormack  v.  Melton,  1  Ad.  &  El.  331, 
110  Eng.  Eeprint   1232. 

[f]  Nunc  Pro  Tunc  Amendments. 
The  execution  may  be  amended  upon 
motion  as  to  defects  of  form,  nunc  pro 
tune.  People  ex  rel.  Utley  v.  Seaton,  25 
Hun    (N.   Y.)    305. 

43.  Walker  v.  Isaacs,  36  Hun  (N. 
Y.)   233. 

Amendment  of  process,  see  the  title 
"Process." 

44.  Johnson  v.  Scott,  134  Ky.  736, 
121  S.  W.  695. 

45.  Johnson  v.  Scott,  134  Ky.  736, 
121   S.  W.  695. 

46.  Kitson  v.  Ellinger,  35  HI.  App. 
55. 

47.  Jersey  City  Mill.  Co.  v.  Kettner, 
21  N.  J.  L.  J.  376;  Winder  v.  Smith,  6 
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Watts  &  S.  (Pa.)  424.  And  see  Kelly 
V.  McCormick,  28  N.  Y.  318.  See  gen- 
erally the  title  "Privilege." 

48.  Dobbin  i;.  Gastcr,  26  N.  C.  71. 

49.  Bryan  v.  Brooks,  51  N.  C.  580; 
Xixon  r.  Nunnery,  31  N.  C.  28;  Free- 
man V.  Lisk,  30  N.  C.  211. 

50.  Saunders  v.  Gallaher,  2  Humph. 
(Tenn.)    445. 

51.  See  supra,  II,  C,  8,  e,  (II);  II, 
C    8    f 

'52!  Williams  v.  Shillabsr,  153  Mass. 
541,  27  N.  E.  767;  Atwood  V.  Wheeler, 
140  Mass.  96,  21   N.  E.  232. 

[a]  A  presumption  that  the  debtor 
had  such  knowledge  is  not  enough. 
Williams  v.  Shillaber,  153  Mass.  541,  27 
N.   E.   767. 

53.  Goodwin  v.  Griffis,  88  N.  Y.  629. 

54.  As  to  rearrest  on  the  original 
writ,   see  infra,  IT,  C,   17. 

55.  Noe  r.  Christie,  15  Abb.  Pr.  N. 
S.  (N.  Y.)  346;  Jenkins  v.  Mayrant,  3 
McCord  (S.  C.)  560.  See  supra,  II,  C, 
2,  b. 

[a]  In  Massachusetts,  although  it  is 
considered  improper  to  arrest  on  an 
alias  writ  before  the  return  day  of  the 
original,  it  is  nevertheless  considered 
proper  to  issue  the  alias  before  that 
day.  Chesebro  v.  Barme,  163  Mass.  79, 
3S'N.  E.  1033. 
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the  person  has  been  returned  unsatisfied  in  whole  or  in  part,^"  and  where 
a  fieri  facias  and  a  capias  ad  satisfaciendum  were  taken  out  together, 
both  must  be  returned  before  another  may  issue.^^  An  alias  writ 
may  issue  whi-rc  the  first  writ  has  been  returned  "not  found, "°^  or 
where  the  debtor  was  discharged  by  reason  of  some  irregularity  in 
the  writ,^^  or  the  service  thereof,'-''  or  where  he  was  illegally  dis- 
charged."^ Where  a  former  execution  was'  improperly  returned,"^ 
or  where  the  first  execution  was  so  defective  as  to  be  illegal  and  void 
the  person  of  the  debtor  may  be  retaken/'^  An  alias  writ  may  also 
issue  when  a  defendant  who  has  been  taken  into  custody  under  a  prior 
execution  has  escaped  before  satisfaction  of  the  judgment,^"*  not 
necessarily  by  the  use  of  force,  but  by  cunning,  fraud  or  intimidation 
as   well,''^   or   with   the   consent,'^'^   or   through   the   negligence   of  his 


56.  ]NrcCrillis  v.  Sisson,  1  E.  I.  143.    ; 

[a]  As  to  a  pluries  writ  for  bal- 
ance of  judgment,  sse  Kimball  r.  Par- 
ker,  7    Mete.    (Mass.)    G3. 

[bl  Should  the  execution  be  re- 
turned without  certificate  of  service, 
and  without  rci-eipt  or  memorandum 
thereon,  this  is  prima  facie  an  execu- 
tion unsatisfied  and  the  clerk  may, 
within  the  proper  time,  issue  an  alias. 
McCrillis   r.  Sisson,  1   R.  I.  143. 

57.  Jerkins  v.  Mayrant,  3  McCord 
(S.  C.)   5G0. 

58.  Goldis  V.  Gately,  1G8  Mass.  300, 
47  N.  E.  96;  People  v.  Kehl,  15  Mich. 
330. 

[a]  Reissuance  of  Original  Writ. 
In  such  a  (>ase,  if  not  actually  wron^j, 
it  is,  at  least,  not  sood  practice  to  re- 
issue the  original  writ.  Goldis  v.  Gate- 
ly, 168  Mass.  300,  4?  N.  E.  96. 

59.  Conn. — "Woods  r.  Brzezinski,  57 
Conn.  471,  18  Atl.  252.  N.  J.— David  v. 
Blnndell,  39  N.  J.  L.  612.  N.  Y. 
GJnochio  v.  Figari,  4  E.  D.  Smith.  227, 
2  Abb.  Pr.  185.  Eng. — Merchant  v. 
Frankis,  3  Q.  B.  1,  43  E.  C.  L.  603,  114 
Eng.  Reprint  407. 

60.  David  v.  Blundell,  39  N.  J.  L. 
612. 

61.  Freeman   ;•.  Smith,  7  Tnd.  582. 

62.  Windrum  r.  Parker,  2  Leigh  (29 
Va.)   361. 

63.  Woods  r.  Brzezinski,  57  Conn. 
471,  18  All.  252. 

64.  Conn. — ^Munson  r.  Hills,  2  Root 
324.  Mass. — Coburn  f.  Palmer,  10 
Cush.  273.  N.  H.— Cheever  r.  Mirrick, 
2  N.  H.  376.  N.  J.— David  r.  Blun.iell, 
40  N.  J.  L.  372;  David  r.  Blundell,  39 
N.  ,T.  L.  612.  N.  Y.— Wesson  r.  Cham- 
berlain, 3  N.  Y.  331 ;  Thompson  v.  Lock- 
wood,  15  Johns.  256;  Campbell  r.  Clark, 


2  TTow.  Pr.  257;  Humphrey  v.  Gumming, 
5  Wend.  90;  Armstrong  v.  Garrow,  6 
Cow.  465;  Sharp  v.  Caswell,  6  Cow.  65 
(under  1  R.  L.  426,  §24);  Mumford  v. 
Armstrong,  4  Cow.  553;  Eads  r.  Wvnne, 
79  Hun  463,  29  N.  Y.  Supp.  983.  N.  C. 
Ballard  v.  Averitt,  1  N.  C.  147,  3  N.  C. 
110.  Ohio.— Bowrell  r.  Zigler,  19  Ohio 
362.  Pa. — Long  v.  Cherington,  161  Pa. 
248,  28  Atl.  1086.  Va.— Fawkes  f. 
Davison.  8  Leigh  (35  Va.)  554;  Car- 
thrae  r.  Clarke,  5  Leigh  (32  Va.)  268; 
Windrum  v.  Parker,  2  Leigh  (29  Va.) 
361.  Eng.— Buxton  r.  Home,  1  K.  B. 
Show.  174,  89  Eng.  Reprint  520;  Bas- 
set r.  Salter,  2  Mod.  136,  86  Lng.  Re- 
print 985;  Allanson  r.  Butler,  1  Sid. 
330,   82   Eng.  Reprint   1138. 

As  to  rearrest  in  such  case  on  the 
original  process,  see   infra,  II,  C.  17. 

[a]  A  debtor  taken  from  the  custody 
of  the  sheriff  ui»on  a  warrant  from  a 
justice  of  the  peace  is  considered  as 
having  escaped  within  the  meaning  of 
this  rule  Eads  r.  Wynne,  79  Hun  463, 
29  N.  Y.  Supp.  983. 

65.  Mass. — Coburn  v.  Palmer,  10 
Cush.  273.  N.  J.— David  v.  Blundell, 
39  ]Sr.  J.  L.  612.  Pa. — Long  r.  Chering- 
ton, 161  Pa.  248,  28  Atl.   1086. 

[a]  rraud  in  procuring  the  consent 
of  the  creditor  to  the  debtor's  dis- 
charge is  within  the  scope  of  this  rule 
Coburn  v.  Palmer,  10  Cush.  (Mass.) 
273. 

66.  Cheever  r.  Mirrick,  2  K  H.  376; 
Wesson  v.  Chamberlain,  3  N.  Y.  331. 

fa]     Wliere    a    third    person    under- 
takes with  the  sheriff  to  pay  the  debt 
and,  without  the  plaintiff's  knowledge, 
the  debtor  is  permitted  to  go  at  lar^ 
an  escape  has  occurred  within  the  meac 
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custodian/'^  after  the  debtor's  application  under  the  insolvent  act  has 
failed,  and  though  he  has  given  a  bond,*'*  or  where  the  sureties  on 
a  debtor's  bond  surrender  him.''''  But  a  discharge  of  a  debtor  in 
execution,  with  the  consent  of  the  plaintiff,^"  or  upon  the  giving  of 
new  security,^ ^  or  on  the  ground  that  it  was  not  a  proper  case  for 
the  issuance  of  the  writ,^-  or  because  the  arrest  was  not  made  within 
the  required  time,"  is  a  bar  to  another  execution  in  the  sanxe  action. 
But  a  discharge  on  the  ground  of  insanity  does  not  bar  an  alias  writ 
when  the  debtor  recovers  his  sanity.^* 

b.  How  Procured.  —  At  common  law  an  alias  or  pluries  writ  was 
secured  by  means  of  a  scire  facias."  The  more  modern  practice,  how- 
ever, is  to  give  a  notice  of  motion  for  a  second  execution." 

e.  Requisites.''''  —  A  pluries  writ  must  be  dated  and  signed,  other 
wise  it  is  void.'^*  It  is  not  necessary  that  an  alias  execution  recite  that 
it  is  an  alias,  where  the  original  writ  was  void.^^    The  alias  writ  may 


ing  of  this  rule.     Wesson  v.  Chamber- 
lain, 3  N.  Y.  331. 

67.  Munson  v.  Hills,  2  Eoot  (Conn.) 
324;  David  v.  Blundell,  40  N.  J.  L». 
372. 

[a]  If  the  escape  of  the  debtor  be 
through  the  neglect  or  with  the  consent 
of  the  sheriff  the  oflacer  may  not  re- 
take him  under  the  same  writ  but  the 
creditor  may  have  an  alias  writ  and 
the  debtor  may  be  taken  into  custody 
thereunder.  Munson  v.  Hills,  2  Koot 
(Conn.)    324. 

68.  David  v.  Blundell,  40  N.  J.  L. 
372  {overruling,  in  this  respect,  David 
t.  Blundell,  39  N.  J.  L.  612);  Pale- 
thorpe  v.  Lesher,  2  Eawle  (Pa.)  272. 
Compare  dicitum  to  the  contrary  ,in 
Thomson  v.  Sleeper,  168  Mass.  373,  47 
N.  E.  106. 

69.  Bartlet  v.  Falley,   5   Mass.  373. 

70.  Conn.— Sec  Bulkley  v.  Finch,  37 
Conn.  71.  Mass. — Coburn  v.  Palmer,  10 
Cush.  273,  N.  J. — David  v.  Blundell, 
40  N.  J.  L.  372.  Pa.— Long  v.  Cher- 
ington,  161  Pa.  248,  28  Atl.  1086,  alias 
execution  is  void  m  such  case.  Va. 
Windrum  v.  Parker,  2  Leigh  (29  Va.) 
361. 

fa]  Reservation  of  Right  To  Rear- 
rest.— Tliis  is  true  even  where  the  cred- 
itor's consent  is  given  upon  the  express 
T^ndertaki ng  that  the  debtor  shall  be 
liable  to  be  again  taken  in  execution 
if  he  fail  to  comply  with  certain  terms 
or  conditions  agreed  upon.  Coburn  v. 
Palmer,  10  Cush.  (Mass.)  273;  David 
f.  Blundell,  39  N.  J.  L.  612,  overruled 
on  other  grounds  in  David  v.  Blundell, 
40   N.   J.   L.   327. 
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71.  Coburn  v.  Palmer,  10  Cush. 
(Massi.)     273ji'    even    though    it    prove 

worthless. 

[a]  Unless  the  creditor  was  circum- 
vented by  fraud,  :n  which  case  the 
debtor  may  be  retaken  on  an  alias  writ. 
Coburn  v.  Palmer,  10  Cush.  (Mass.) 
273. 

72.  People  v.  Healy,  128  HI.  9,  20 
N.  E.  692,  15  Am.  St.  Ptep.  90. 

73.  Barnes  v.  Yiall,  6  Fed.  661;  Mas- 
ters V.  Edwards,  1  Caines  (N.  Y.)  515. 

74.  Bush  V.  Pettibone,  4  N.  Y.  300, 
1   Code  Rep.    (N.  S.)    264. 

75.  Ky. — See  Scott  v.  Maupin,  Hard. 
122.  Mass.— Coburn  v.  Palmer,  10  Cush. 
273.  Va. — Fawkes  v.  Davison,  8  Leigh 
(35  Va.)  554.  Eng. — Anonymous,  12 
Mod.  230,  88  Eng.  Reprint  1282;  Al- 
lanson  v.  Butler,  1  Sid.  330,  82  Eng. 
Reprint  1138. 

76.  Fawkes  v.  Davison,  8  Leigh  (35 
Va.)   554. 

fa]  The  facts  must  be  first  found 
by  the  court  before  the  clerk  can  issue 
an  alias  writ  where  it  is  sought  on  the 
ground  that  the  debtor  has  committed 
a  breach  of  a  recognizance  given  on  ap- 
plication for  the  poor  debtor's  oath. 
Ihomson  v.  Sleeper,  168  Mass.  373,  47 
N.  E.  106. 

77.  Requisites  of  execution  against 
the  person  generally,  sec  supra,  II,  C,  9. 

78.  Hickam  v.  Larkey,  6  Gratt,  (47 
Va.)  210. 

79.  Woods  V.  Brzezinski,  57  Conn. 
471,  18  Atl.  252. 
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inoliulc  the  costs  of  issuing  the  original  writ  where  the  first  was  re- 
turat'd  non  est."" 

Amendment  of  Alias  Writs. —  In  accordance  with  the  general  rule, 
finy  mere  irregularities  in  an  alias  writ  may  be  corrected  or  supplied 

by  amendments.**^ 

11.  Executing:  the  Writ. —  a.  Making  the  Arrest.  — (1.)  in 
Gfiueral.82  —  To  constitute  a  legal  arrest  under  an  execution  it  is  not 
necessary  that  the  officer  should  touch  the  person  against  whom  the 
writ  has  issued,  where  such  person  submits  to  the  arrest,®^  nor  em- 
ploy any  actual  force. ^*  It  is  sufficient,  if,  being  in  the  de1)tor's  pres- 
ence, the  officer  shall  inform  him  that  he  has  such  a  ^\Tit  directed 
against  him,®^  and  the  debtor  shall,  expressly  or  impliedly,  submit  to 
the  officer's  authority.**"  On  the  other  hand,  should  the  officer  merely 
inform  the  debtor  that  he  has  such  a  writ  calling  for  the  latter 's 
arrest,"  or  without  such  a  statement  merely  put  his  hands  on  him,^^ 
this  will  not  constitute  an  arrest.  There  must  be  an  intention  to 
arrest,"^  coupled  with  an  actual  restraint  of  the  liberty  of  the  person 
against  whom  the  writ  is  directed,  that  is  to  say,  a  taking  into  cus- 
tody.»° 


80.  Peyton  v.  Brooke,  3  Cranch  (U. 
S.)    92,  2  L.  ed.  376. 

81.  Eads  f.  Wynne,  79  Hun  463,  29 
N.    Y.   Supp.   983. 

As  to  amendments  of  the  writ  gen- 
erally see  supra,  II,  C,  9,  h. 

82.  As  to  rearrest,  see  i7ifra,  II,  C, 
17. 

83.  Ky. — See  Legrand  v.  Bedinger, 
4  Mon.  539.  Mass. — Mowry  v.  Chase, 
100  Alass.  79.  N.  H.— Emery  v.  Ches- 
Icy,  18  N.  H.  198;  Pike  r.  Hanson,  9 
N.  H.  491.  N.  J.— Browning's  Exr.  v. 
Eittenhouse,  40  N.  J.  L.  230.  N.  Y. 
Bissell  r.  Gold,  1  Wend.  210,  19  Am. 
Dee.  480.  N.  C— Jones  v.  Jones,  35  N. 
C.  448.  R.  I.— See  McCrillis  v.  Sisson, 
1   R.  I.   143. 

[a]  Compare  Lawson  v.  Buzines,  3 
ITarr.  (Del.)  416,  where  the  court  say: 
"To  eonstitute  a  legal  arrest  the  offi- 
cer must  lay  his  hand  on  the  defend- 
ant, or  otherwise  take  possession  of  his 
person.  He  must  make  him  his  pris- 
oner in  an  unequivocal  form." 

84.  Browning's  Exr.  v.  Eittenhouse, 
40   N.   J.   L.   230. 

85.  N.  J. — Browning's  Exr.  v.  Rit- 
tonhouse,  40  N.  J.  L.  230.  N.  C— Jones 
I.  Jones,  35  N.  C.  448.  B.  I.— McCrillis 
1-.  Sisson,  1   R.  I.  143. 

86.  N.  J. — Browning's  Exr.  v.  Rit- 
tenhouse,  40  N.  J.  L.  230.  N.  Y. — Bis- 
sell V.  Gold,  1  Wend.  >10,  19  Am.  Dec. 
480.     N.   C— Jones   v.  Jones,  35  N.   C. 


1448.     R.  I.— McCrilUs  v.  Sisson,  1  R.  I. 

143. 

I     [al     Producing  one   (1)    who  agrees 
I  to  become  security  for  the  debtor's  ap- 
pearance   is   a    sufficient    submission    to 
,  the   officer's   authority   to   make  out   an 
'r.rrest.       Browning's     Exr.     v.     Ritten- 
,  house,   40  N.  J.  L.  230.      (2)    But   such 
an    act    will    not    complete    an    arrest 
where  the  officer  did  not  signify  to  the 
j  debtor  that  the  latter  was  in   custody, 
:  i.    €.,    where    an    officer    informed    the 
I  debtor    that    unless    he    paid    the    de- 
j  niand    on   which   the   execution  was   is- 
jsued    he    would    commit    him,    and    the 
debtor  entered  into   a  bond   with   sure- 
[ties  for  the  payment  of  the  judgment, 
there  was  no  arrest  because  of  the  ab- 
'sence  of  a  present  intention  to  detain. 
McCrillis  r.  Sisson,  1  R.  I.  143. 

87.  Jones  v.  Jones,  35  N.  C.  448. 

88.  Jones  v.  Jones,  35  N.  C.  448. 

89.  N.  H. — Emery  v.  Cheslev,  18  N. 
IT.  198.  N.  C— Jones  v.  Jones,  35  N. 
C.  448.  K.  I.— McCrillis  v.  Sisson,  1  R. 
I.   143. 

fa]  *'If  the  intention  to  make  the 
arrest,  and  the  power  of  doing  so  in 
form,  coexist,  and  are  made  known  to 
the  party  who  does  not  resist,  ...  no 
more  is  required."  Emery  v.  Cheslev, 
IS  N.  H.  198. 

90.  French  v.  Bancroft,  1  Mete. 
(Mass.)  502;  McCrillis  r.  Sisson,  1  R. 
I.    143. 
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A  debtor  who  is  alreadj'-  a  prisoner  may  be  arrested  by  placing  the  wrik 
in  the  hands  of  the  officer  having  such  debtor  then  in  charge.^^ 

(ir.y  By  Wtom  Made.  —  Generally  the  writ  should  be  executed  by 
the  officer  to  whom  it  is  addressed,''-  unless  he  is  interested  or  a 
party.-'^ 

(III.)  Where  Made.  —  The  operation  of  the  writ  is  not,  in  the  ab- 
sence of  statutes,  confined  to  the  county  of  the  defendant's  residence,^^ 
but  the  arrest  must  be  made  Avithin  the  jurisdiction  of  the  arresting 
officer.^^  In  accordance  with  the  general  rule  elsewhere  discussed^^ 
there  are  certain  places  where  such  process  cannot  be  served.^'^ 

(IV.)  Time  of  Arrest.  —  The  particular  time  prior  to  the  return  day, 
at  which  the  arrest  shall  be  made  is  a  matter  for  the  discretion  of  the 
officer.''*'  Generally  it  may  be  made  in  the  night  as  well  as  in  the 
daytime.''''     But  statutes  sometimes  provide^  that  arrests  shall  not  be 


[a]  But  it  is  not  necessary  that  the 
officer  succeed  in  preventing  the  debtor 
from  departing,  any  laying  on  of  hands 
with  the  intention  of  taking  the  debtor 
into  custody  is  sufiieient.  Mass. — Whit- 
head  V.  Keves,  3  Allen  495,  81  Am.  Dec. 
672.  N.  H.— Huntington  (;.  Blaisdell,  2 
N.  H.  317.  Eng. — Genner  v.  Sparkes,  1 
Salk,  79,  91   Eng.  Eeprint  74. 

91.  Robertson  v.  Shannon,  2  Strobh. 
fS.  C.)  419;  Warner  v.  Lowry,  1  Aik. 
(Vt.)    5.5. 

92.  See  15  Standard  Proc.  908,  and 
the  titles  "Service  of  Process  and  Pa- 
pers;" "Warrants."  But  see  Purcell 
V.  Richardson,  4  Hen.  &  M.  (14  Va.) 
404. 

93.  In  re  Stephanian,  25  R.  I.  541, 
56  Atl.  10.34;  Denton  v.  Adams,  6  Vt. 
40. 

[a]  When  such  a  writ  is  directed 
against  the  sheriff  of  the  county  it  may 
be  executed  by  the  coroner.  Chaffe  & 
Sons  V.  Handy,  36  La.  Ann.  22. 

94.  E.r  parte  Cleveland,  36  Ala.  306. 

95.  Del. — Lawson  r.  Buzines,  3  Harr. 
416.  Me. — Emery  v.  Brann,  67  Me.  39. 
N.  Y. — Fisher  v.  Young,  41  Misc.  552, 
85  N.  Y.  Supp.  115;  People  ex  rel. 
Bicinelli    v.  Dunn,  .54  N.  Y.  Supp.   194. 

fa]  An  arrest  by  a  constable  must 
be  made  within  his  township.  Lawson 
V.  Buzines,  3  Harr.   (Del.)   416. 

96.  See  the  titles  "Service  of  Pro- 
cess and  Papers;"    "Warrants." 

97.  Legislative  Chamber. — Andrews 
V.  Lembeck,  46  Ohio  St.  38.  18  N.  E. 
483,  15  Am.  St.  Rep,  547;  Hastings  v. 
Columbus,  42  Ohio  St.  585. 

fa]  Courts  of  Justice. — Andrews  v. 
Lembeck,  46  Ohio  St.  38,  18  N.  E.  483, 
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15  Am.  St.   Rep.  547;   Hastings  v.   Col- 
umbus,   42    Ohio    St.    591. 

98.  Ky.— Johnson  r.  Scott,  1S4  Ky. 
736.  121  S.  W.  695.  Me.— Wright  v. 
Keith,  24  Me.  158.  Vt.— Bramble  V. 
Pcultney,   12   \t.  342. 

[a]  For  example,  where  the  debtor 
is  ill,  the  officer  may,  if  he  consider 
that  such  person  is  so  ill  that  to  take 
him  into  custody  would  endanger  his 
life,  defer  making  the  arrest  to  a  future 
time.     Bramble  r.  Poultney,  12  Vt.  342. 

fb]  The  reason  for  this  rule  is  that 
"much  precaution  would  be  requisite 
in  arresting  some  individuals;  while,  as 
to  others,  an  officer  would  know  that 
it  could  be  done  at  any  time,  and  with- 
out difficulty.  The  dwellings  of  some 
individuals  must  be  approached  stealth- 
ily for  the  purpose;  and  hence  the 
evening  would  be  selected,  and  aid 
also."     Wright  v.  Keith,  24  Me.   158. 

99.  See  State  v.  Smith,  1  N.  H.  346, 
and  the  titles  "Service  of  Process  and 
Papers;"  "Warrants." 

1.  See  the  statutes,  and  Mass. — In 
re  Stone,  129  Mass.  1.56.  N.  H.— Hub- 
bard V.  Sanborn,  2  N.  H.  468.  Ohio. 
Andrews  v.  Lembeck,  46  Ohio  St.  38, 
18  N.  E.  483,  15  Am.  St.  Rep.  547; 
Hasting?  r.  Columbus,  42  Ohio  St.  591, 

fa]  Not  between  sunset  and  sunup, 
unless  specially  ordered  by  the  court. 
/?(   re  Stone,  129  Mass.  156. 

fb]  Not  on  Sunday. — Hubbard  v. 
Sanborn,  2  N.  H.  468;  Hastings  v.  Col- 
umbus,  42    Ohio    St.    585. 

fc]  Arrest  at  common  law  on  Sun- 
day was  valid.  Hastings  r.  Columbus, 
42  Ohio  St.  585.  See  the  titles,  "Sun- 
day and  Holidays;"  "Warrants." 
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madt^  at  speeifiod  times,  an  arrost  in  violation  of  siioh  statutes  being 
invalid." 

(V.)  What  Force  May  Be  Used. —  The  officer  may  use  such  force  as 
is  reasonalily  necessary  to  accomplish  his  purpose.''  Rut  prcnerally  he 
may  not  break  open  the  outer  door  of  the  debtor's  d\vel]in<j.*  Some 
authorities,  however,  qualify  this  general  .statement  by  adding  that 
he  may  do  so  where,  having  requested  that  the  door  be  opened  and 
at  the  same  time  having  made  known  his  errand,  admittance  is  re- 
fused him.^  But  in  any  event,  having  once  properly  passed  the  outer 
door,  the  officer  may  break  open  any  inner  door,  closet  or  other  such 
enclosure  if  necessary  to  execute  the  writ.*^ 

b,  Tlic  Conhmitment  and  Disposition  of  Prisoner.  —  (I.)  General 
Statement. —  Having  arrested  the  judgment  debtor,  it  is  the  duty  of 
the  arresting  officer  to  retain  him  in  custody  until  the  judgment 
has  been  satisfied  or  he  has  been  discharged  by  due  process  of  law.'' 
In  making  the  commitment  the  debtor  must  be  delivered  at  the  proper 
jail,^  to  the  officer  in  charge  thereof,  or  someone  authorized  to  confine 
the  prisoner  therein,^  and  the  creditor  may  not  direct  the  arresting 
officer  to  hold  the  debtor  in  custody  in  any  other  place  or  manner.^" 
This  commitment,  moreover,  should  be  made  as  soon  as  is  possible,  the 


2.  Hubbard  v.  Sanborn,  2  N.  H.  468. 

3.  Johnson  v.  Soott,  134  Kv.  736,  121 
S.  W.  695;  Wright  v.  Keith,  24  Me.  158. 
See  the  titles  "Service  of  Process  and 
Papers ; "  "  Warrants. ' ' 

4.  ni. — Sec  Snydaoker  r.  Brosse,  51 
HI.  357,  99  Am.  Dec.  551.  Mass.— Oy- 
stead  V.  Shed,  13  Mass.  520,  7  Am. 
Dec.  172;  llslev  r.  Nichols,  12  Pick. 
270.  N.  H.— See  State  v.  Smith,  1  N. 
H.  3-16.  N.  y.— Curtis  r.  Hubbard,  4 
Hill  437,  40  Am.  Dee.  292.  Vt.— State 
V.  Hooker,  17  Vt.  658. 

fa]  The  debtor  may  resist  the  ar- 
resting officer  in  such  case  although  he 
may  not  take  his  life  in  so  doing. 
State  r.  Hooker,  17  Vt.  658.  To  the 
same  point,  see  Hawkins  r.  Com.,  14  B. 
Mon.   (Ky.)    395,  Gl   Am.  Dee.   147. 

f1)]  Where  the  state  is  party  plain- 
tiff this  rule  still  ajJiilies.  Hawkins  v. 
Com.,  14  B.  Mon.  (Kv.)  395,  61  Am. 
Dee.  147. 

[c]  '  'By  the  dwelling  of  the  defend- 
ant is  meant  the  house  inhabited  by 
him,  the  one  in  which  he  dwells,  and 
though  owned  and  also  inhabited  by 
another,  or  several  others  at  the  same 
time,  it  is  nevertheless  the  dwelling  of 
the  defendant."  Hawkins  v.  Com.,  14 
B.   Mon.    (Ky.)    395,   61    Am.   Dec.    147. 

[d]  In  case  of  an  escape  this  rule 
does  not  apply.  The  officer  may  then, 
iu  pursuit  of  his  prisoner,  break  open 


the  outsr  door  after  making  known  his 
purpose  to  arrest  some  one  inside.  Al- 
len r.  Martin,  10  Wend.  (X.  Y.)  300, 
25  Am.  Dec.  564. 

[e]  A  stranger  within  the  dwelling 
will  not  be  sliielded  bv  this  rule.  Oy- 
stead  V.  Shed,  13  Mass'.  520,  7  Am.  De'c. 
172. 

5.  Hawkins  r.  Com.,  14  B.  Mon. 
(Ky.)    395,   61    Am.   Doe.    147. 

[a"!  Buildings  which  are  not  dwell- 
ing houses,  as  out  buildings,  may  bo 
broken  into  by  the  officer  in  executing 
the  writ.  Ilaggertv  "  Wilber,  16  Johns. 
(N.  Y.)  287,  8  Alii.  Dec.  321;  Burton  v. 
Wilkinson,  18  Vt.  1S6,  46  Am.  Deo. 
145;  Fullerton  r.  Mack,  2  Aik.  (Vt.) 
415. 

6.  See  Hubbard  r.  Mace,  17  Johna. 
(N.  Y.)  127;  Haggertv  r.  Wilber,  16 
Johns.  (N.  Y.)  287,  8  Am.  Dec.  321; 
Llovd  r.  Sandilands,  8  Taunt.  250,  129 
Eng.  Reprint  379. 

7.  111.— People  V.  Hanchett,  ill  HI. 
90.  Ky.— Johnson  r.  Scott.  134  Kv. 
736,  121  S.  W.  695.  La.— Chaffe  &  Sons 
r.   Handy,  36  La.   Ann.   22. 

8.  Skinner  r.  White.  9  X.  H.  204. 
As  to  the  place  of  commitment,  see 

infra,    II,   C,   11,   b,    (II). 

9.  Skinner  r.  White,  9  N.  H.  204. 

10.  French  V.  Bancroft,  1  Mete. 
(Mass.)    502. 

Vol.  XVI 


302  JUDGMENTS  AND  DECREES,  ENFOBCEMENT   OF 


attending  circumstances  considered,  after  the  arrest.^^ 

In  some  states  a  debtor  may  at  once  apply  for  permission  to  take 
the  poor  debtor's  oath,  but  unless  the  debtor  asks  that  he  be  admitted 
to  the  benetits  of  this  oath  he  may  be  committed  without  an  ex- 
amination/- ..,.,.  .^    .  •       J    XI      4. 

(II)  Place  of  Commitment.— In  some  jurisdictions  it  is  required  that 
the  commitment  be  to  the  jail  of  the  county  where  the  arrest  was 
made,^^  while  in  others  it  should  be  to  the  jail  of  the  county  from 
which  the  writ  issued.^*  .  -,       i  i 

(III^  Close  Confinement.  —  Statutes  sometimes  provide  that  when  a 
debtor  is  in  custody  under  an  execution  against  his  person  the  court 
mav  in  its  discretion,  order  him  into  close  confinement.^^  The  creditor 
is  a  proper  party  to  ask  that  this  be  done,^*^  and  his  application  should 
be  in  the  form  of  a  motion,"  made  after  notice  to  the  adverse  party,^® 
and  within  the  time  prescribed  by  statute.^^ 

(IV.)  Length  of  Time  of  Commitment. — Imprisonment  under  a  capias 
ad  satisfaciendum  does  not  end  with  the  return  of  the  writ.-°  Statutes 
in  some  states  limit  a  time-^  beyond  which  a  debtor  may  not  be  im- 


11.  Frencli  v.  Bancroft,  1  Mete. 
(Mass.)    502. 

[a]  A  creditor  may  not  lawfully  re- 
quire an  officer  to  take  the  debtor  into 
custodv,  without  commitment  to  prison, 
pending  further  instructions  in  that 
regard.  French  V.  Bancroft,  1  Mete. 
(Mass.)    502. 

[b]  Reasonable  opportunity  to  ob- 
tain a  bond  is  usually  given  the  debtor 
by  the  arresting  officer.  Forty-eight 
hours  was  considered  such  in  Unitsd 
States  f.  Hudson,  1  Hask.  527,  26  Fed. 
Cas.   No.    15,412. 

12.  Hart  v.  Adams,  7  Gray  (Mass.) 
581. 

As  to  release  on  bond  to  take  benefit 
of  insolvent  laws,  see  infra,  II,  C,  15, 

13.  Avery  v.  Seely,  3  Watts  &  S. 
(Pa.)  494;  li^  parte  Hunt,  85  Vt.  345, 
82    Atl.    178. 

fa]  If  there  is  no  legal  jail  in  that 
county,  the  commitment  may  bo  made 
to  an  adjoining  county.  Ex  parte  Hunt, 
85  Vt.  345,  82  Atl.  178. 

14.  Long  V.  Wood,  78  Ky.  392;  Kin- 
ney V.  Laughenour,  97  N.  C.  325,  2  S.  E. 
43. 

15.  See  Frisbie  v.  Fowler,  3  Conn. 
87;  Pitkin  v.  Munsell  (Vt.),  97  Atl. 
C57;  Flanders  v.  Mullin,  80  Vt.  124,  66 
Atl.  789;  Mullin  r.  Flanders,  73  Vt.  95, 
50  Atl.  813;  Sheeran  r.  Rockwood,  67 
Vt.  82,  30  Atl.  689;  Watson  r.  Goodno, 
66  Vt.  229,  28  Atl.  987;  .Tudd  r.  Ballard, 
66    Vt.    668,    30    Atl.    96  j    Melendy    v. 
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Spaulding,  54  Vt.  517;  Soule  v.  Austin, 
35  Vt.  515;  Styles  v.  Shanks,  46  Vt. 
612. 

'  [a]  Keconsideration. — The  court 
which  heard  the  motion  may  reconsider 
its  decision  thereupon.  Vermont  Life 
Ins.  Co.  V.  Dodge,  48  Vt.  156. 

[b]  Review. — Such  an  order  will 
not  be  disturbed  on  appeal  unless  made 
in  an  illegal  manner.  Soule  v.  Austin, 
35    Vt.    515. 

16.  Frisbie  v.  Fowler,  3  Conn.  87. 

17.  Frisbie  v.  Fowler,  3  Conn.  87. 
And  see  Melendy  v.  Spaulding,  54  Vt. 
517. 

18.  Frisbie  v.  Fowler,  3  Conn.  87. 

19.  Yatter  v.  Miller,  61  Vt.  147,  17 
Atl.  850. 

20.  People  r.  Hanchett,  111  HI.  90. 

21.  See  generally  the  statutes  and 
the  following  cases:  U.  S. — Bank  of 
United  States  r.  Weisiger,  2  Pet.  331, 
7  L.  ed.  441,  involving  a  Kentucky 
statute.  Colo.— Jahl  v.  Lewis,  57  Colo. 
109,  139  Pac.  1113;  Howard  v.  Mitchell, 
27  Colo.  App.  45,  146  Pac.  486.  Del. 
In  re  Fortner,  2  Harr.  461.  111.— Subim 
r.  Isador,  88  111.  App.  96.  N.  H.— See 
Randall's  Case,  23  N.  H.  255.  N.  _Y. 
People  f:r  rcl.  Lust  v.  Grant,  10  Civ. 
Proc  158;  Padreshefsky  r.  Walton,  65 
App.  Div.  432,  72  N.'  Y.  Supp.  979; 
Eyan  v.  Parr,  16  N.  Y.  Supp.  829;  In  re 
Covne,   13   N.   Y.   Snpp.   797. 

fa]  Such  provision  may  he  waived, 
as  by  applying  for  a  discharge  under 
a  statute  providing  for  such  relief  for 
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prisoned.     Other  statutes  provide  .that  in  certain  cases  the  imprison- 
ment must  continue  i'or  a  specified  tirue.^^ 

e.  Effect  of  Arrest  and  Imprisonment  as  Satisfaction  of  Jiidrj- 
mcntP — (I.)  Generally. —  The  levy  of  an  execution  upon  the  body 
of  a  judgment  debtor,  and  his  imprisonment  thereunder,  docs  not 
operate  as  an  absolute  satisfaction  of  the  judgment.-*  It  operates  as 
a  prima  facie  satisfaction,  however,  at  least  so  long  as  the  imprison- 
ment continues,"  barring  the  creditor  from  all  other  remedies  for 
the  collection  of  the  debt  while  the  debtor  is  in  custody,^"  and  sus- 


insolvent  debtors.  The  latter  relief 
being  more  geiier.^1  and  effectual,  it  has 
been  said,  will  b9  presumed  to  have 
been  chosen  by  the  debtor  in  lieu  of 
the  former.  In  re  Fortner,  2  Harr. 
(Del.)   461. 

fb]  Where  a  debtor  is  in  custody 
under  a  provisional  order  of  arrest  this 
statutory  time  has  been  hold  to  ruu 
only  from  the  date  of  the  final  process, 
not  from  the  commencement  of  his  con- 
finement. In  re  Coyne,  13  N.  Y.  Supp. 
7i)7. 

As  to  discharge  from  custody  at  the 
expiration  of  this  time  see  inira,  11, 
C,  15,  h. 

[c]  It  is  the  court's  duty  to  fix  ths 
term  for  whicli  the  lebtor  shall  be  im- 
prisoned, .lahl  r.  Lewis,  57  Colo.  109, 
139  Pac.  in.'^;  Howard  v.  Mitchell,  27 
Colo.  App.  45,  146  Pac.  486. 

22.  U.  S.— Moran  r.  Secord,  15  Fed. 
.'^00,  involving  a  New  York  statute. 
Mich.— Funke  r.  Hurst,  119  Mich.  1S2, 
77  N.  W.  605.  Pa.— Com.  i.  Sheriff  & 
Jailor,  etc.,  6  Pa.  445.     In  re  Norton, 

37  W.  N.  C.  64.  R.  I. — Sec  In  re  Kim- 
tall,  20  E.  1.  6S8,  41  Atl.  230. 

[a]  An  application  for  discharge 
within  such  period  is  premJlture  and 
must  be  denied.  Moran  r.  Secord,  15 
Fed.  509. 

23.  E.ffect  of  discharge  from  arrest 
and  imprisonment  as  satisfaction  of 
judgment,  see  infm,  II,  C,  15,  b,  (IV) ; 
II,  C,  15,  c,  (III);  n,  C,  15,  d,  (IV); 
IT,  C,  15,  k,  (V);  II,  C,  15,  1,  (II), 
(.T),   (3). 

Where  debtor  escapes,  see  infra,  II, 
C,  16. 

24.  Sec  the  following:  U.  S. — Tay- 
loe  V.  Thompson  's  Lessee,  5  Pet.  358,  S 
L.  ed.  154.  Ky.— Scott  r.  Colmesnil,  7 
J.  J.  Marsh.  416.     Me. — Moor  v.  Towle, 

38  Me.  133.  Mass. — Raymond  v.  But- 
terworth,  139  ]Mass.  471,"  1  N.  E.  126; 
Kennedy  v.  Duncklee,  1  Gray  65;  Clark 
V.  Goodwin,  14  Mass.  237;  Porter  r.  In- 


graham,  10  Mass.  88.  Mo. — Warrens- 
burg  V.  Simpson,  22  Mo.  App.  695.  N.  Y. 
Flack  V.  State,  95  N.  Y.  461;  Koenig 
t.  Steckel,  58  N.  Y.  475;  Codwise  r. 
Field,  9  Johns.  263;  Hoyle  v.  McCrea, 
42  App.  Div.  313,  59  N.  Y.  Supp.  200, 
by  express  provision  of  statute.  S.  C. 
Hamilton  v.  Bredeman,  12  Eich.  L.  464; 
Conner  v.  Winn,  1   Brev.  185. 

[a]  See  also  Freeman  v.  Smith,  7 
Ind.  582,  holding  that  the  doctrine  that 
a  levy  upon  property  is  prima  facie  a 
satisfaction  of  an  execution  does  not 
apply  to  a  case  where  a  debtor  is  ar- 
rested upon  execution,  and  the  sheriff 
is  compelled  to  accept  such  property  as 
he  tenders,  not  as  a  sufficiency  to  sat- 
isfy the  debt,  but  with  a  view  to  his 
discharge   upon   an   oath   of   insolvency. 

[b]  Pledge  for  Debt. — The  person  of 
a  debtor,  taken  in  execution,  and  im- 
prisoned, is  a  pledge  for  the  debt,  but 
not  a  satisfaction  of  it.  Porter  v.  In- 
graham,   10   jNIass.  88. 

25.  See  the  following:  U.  S.— Eock- 
hill  r.  Hauna.  15  How.  189,  14  L.  ed. 
656;  Snead  f.  M 'Coull,  12  How.  407,  13 
L.  ed.  1043.  lU.— Marshall  Field  &  Co. 
r.  Freed,  191  111.  App.  619.  Mass. 
Kennedy  v.  Duncklee,  1  Gray  65,  un- 
less there  be  some  statute  to  the  con- 
trary. N.  J.— Miller  v.  Miller,  5  N.  J. 
L.  .508;  Strong  v.  Linn,  5  N.  J.  L.  799. 
N.  Y.— Koenig  v.  Stct'kel,  58  N.  Y.  475; 
Chapman  r.  Halt,  11  Wend.  41;  Beloit 
Bank  r.  Beall,  7  Bosw.  611;  Fassett  r. 
Tallmadge,  15  Abb.  Pr.  205;  Noe  f. 
Christie,  46  How.  Pr.  496.  S.  C— -Sto- 
ver r.  Duren,  3  Strobh.  448,  51  Am. 
Dec.  634  (prima  facie  evidence  of  satis- 
faction to  rebut  which  it  must  appear 
that  the  imprisonment  ceased  in  some 
mode  which,  by  law,  constitutes  an  ex- 
ception to  the  general  inference  of  sat- 
isfaction from  the  taking  of  the  body 
under  the  execution);  Osborne  v.  Bow- 
man, 2  Bav  208. 

26.  U.    S.— Eockhill     r.    Hanna,    15 
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pending  the  lien  of  the  judgment  upon  the  real  property  of  the  de- 
fendant during  such  time.-^ 

Statutes  sometimes  provide  that  imprisonment  for  a  specified  time 
shall  operate  as  a  satisfaction  either  in  full  or  pro  tanto,^^ 

(II.)  Arrest  of  One  of  Two  Joint  Defendants.  —  The  arrest  and  pom- 
mitmcnt,  under  a  body  execution,  of  one  of  several  joint  defendants 
does  not  operate  to  satisfy  the  judgment  as  to  the  others  f^  but  during 
the  period  of  the  commitment,  the  creditor's  remedies  against  the 
other  defendants  are  suspended.^" 

12.  Return.^i  —  a.  When  Made.  —  The  statutes  generally  specify 
a  time  within  which  the  writ  is  returnable.^-  It  is  sometimes  required 
that  the  writ  remain  in  the  hands  of  the  officer  for  a  specified  time  be- 


How.  189,  14  L.  ed.  656;  Snead  r.  Me- 
Coull,  12  How.  407,  13  L.  ed.  1043; 
Tavloe  v.  Thomson's  Lessee,  5  Pet.  358, 
8  L.  ed.  154.  111.— Marshall,  Field  & 
Co.  V.  Freed,  191  111.  App.  619.  Mass. 
Kennedy  r.  Duncklee,  1  Gray  65.  N.  Y. 
Flaek  v.  State,  95  N.  Y.  461  (operates 
simply  as  a  suspension  for  the  time  be- 
ing of  other  remedies  of  the  creditor); 
Koenig  v.  Steekel,  58  N.  Y.  475  (dur- 
ing such  period  no  action  can  be  main- 
tained by  the  judgment  creditor  against 
one  standing  as  surety  for  the  debtor 
or  to  enforce  collateral  securities  held 
for  the  payment  of  the  judgment); 
Noe  r.  Christie,  46  How.  Pr.  496  (bar- 
ring second  execution  against  person 
during  imprisonment  on  first) ;  EveraU. 
r.  Stevens,  158  App.  Div.  723,  143  N. 
Y.  Supp.  874.  S.  C— Hamilton  r. 
Bredeman,  12  Eich.  L.  464. 

27.  Eoekhill  v.  Hanna,  15  How.  (U. 
S.)  189,  14  L.  ed.  656:  Snead  r.  Mc- 
Coull,  12  How.  407,  13  L.  ed.  1043;  Koe- 
nig f.  Steekel,  58  N.  Y.  475;  Chapman 
r.  Hatt,  11  Wend.   (N.  Y.)   41. 

[a]  Cowpare  Queen  Annes  County 
V.  Pratt,  10  Md.  5,  holding  that  the 
arrest  of  the  defendant  under  a  ca.  sa. 
issued  thereon  prior  to  his  marriage 
neither  waives  nor  suspends  the  lien 
of  the  judgment  so  as  to  allow  the 
widow's  right  of  dower  to  attach  to 
his  lands. 

28.  See  generally  the  statutes,  and 
IMarshnl]  Field  &  Co.  v.  Freed,  191  111. 
App.  619;  Hanchett  v.  Weber,  17  111. 
Ai)p.   114. 

29.  U.  S.— Hunter  v.  United  States, 
5  Pet.  173,  8  L.  ed.  86;  United  States 
V.  Stansbury,  1  Pet.  573,  7  L.  ed.  267. 
Conn. — Morgan  v.  Chester,  4  Conn.  387; 
Sheldon  v.  Kibbe,  3  Conn.  214,  8  Am. 
Dee.   176.     Ky.— Scott   v.   Colmesnil,   7 
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J.  J.  Marsh.  416.  Mass. — Raymond  v. 
Butterworth,  139  Mass.  471,  1  N.  E. 
126;  Porter'?-.  Ingraham,  10  Mass.  88. 
N.  J. — See  Strong  v.  Linn,  5  N.  J.  L. 
799.  N.  Y. — Chapman  v.  Hatt,  11  Wend, 
41:  Hoyle  r.  McCrea,  42  App.  Div.  629, 
59  N.  Y.  Supp.  200.  Ohio.— King  v. 
Kerr's  Admr.,  5  Ohio  154,  22  Am.  Dec. 
777. 

30.  Koenig  r.  Steekel,  58  N.  Y.  475; 
Chapman  v.  Hatt,  11  Wend.  (N.  Y.)  41; 
Wakeman  v.  Lyon,  9  Wend.  (N.  Y.) 
241;  Sunderland  V.  Loder,  5  Wend.  (N. 
Y.)    58. 

[a]  Imprisonment  of  one  of  two  co- 
partners, however,  bars  supplementary 
proceedings  against  the  other  during 
such  time  as  it  continues,  even  though 
there  has  been  no  execution  against 
the  person  of  the  partner  sought  to  be 
examined.  Everall  r.  Stevens,  158  App. 
Div.  723.  143  N.  Y.  Supp.  874. 

31.  As  to  return  of  execution  against 
property,  see  supra,  II,  B,  8. 

32.  m.— People  v.  Hanchett,  111  111. 
90.  Mass.— Chesebro  r.  Barme,  163  Mass. 
79,  39  N.  E.  1033;  Adams  v.  Cummiskey, 
4  Cush.  420.  N.  Y.— People  ex  rcl.  Ut- 
ley  r.  Seaton,  25  Hun  305.  Vt.— Muzzy 
r."  Howard,  42  Vt.  23;  Turner  v.  Lowry, 
2  Aik.  72,  overruling  Stevens  v.  Adams, 
Brayt.  29,  whicli  held  that  the  officer 
was  to  be  allowed  a  reasonable  time 
pfter  the  statutory  period  of  sixty  days 
in  which  to  return  the  writ. 

[a]  Return  to  Adjourned  Term.— A 
writ  made  returnable  to  a  term  which 
is  thereafter  adjourned  to  a  later  date, 
may  be  returned  at  this  adjourned  term. 
Aycock  V.  Leitner,  29  Ga.  197. 

[b]  In  computing  time  the  day  upon 
which  the  execution  was  issued  is  ex- 
cluded. Bull  V.  Clarke,  2  Mete.  (Mass.) 
587;  Muzzy  v.  Howard,  42  Vt.  23. 
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fore  return.''''  Otliorwiso,  the  return  may  be  made  at  any  time,  subject 
to  the  qualification  or  provision  that  if  the  writ  be  returned  into  court 
before  the  return  day,  bail  taken  in  the  action  cannot  be  held.^*  The 
sheriff  may  make  a  return  of  the  writ  any  time  before  the  return 
day  when  he  has  satisfied  himself  that  tlie  d('l)tor  is  not  within  his 
district. ^°  A  return  of  an  execution  against  the  person  made  after 
the  return  day  thereof  had  expired  is,  in  some  states,  considered  a 
false  return,'"''  especially  where  the  effect  of  so  doing  would  be  to 
charge  the  bail  on  mesne  process.^'' 

b.  To  Whom  Rrturnahle.  —  The  statutes  variously  require  execu- 
tion to  be  returned  to  the  clerk,  with  whom  the  judgment-roll  is 
filed,^^  or  to  a  judge  of  the  court  which  issued  the  writ.^^ 

e.  Hotv  Made.  —  (I.)  Generally.- — In  making  a  return  of  an  execu- 
tion against  the  person  the  officer  must  not  only  endorse  upon  the 
writ  his  proceedings  thereunder,*"  and  must  also  deliver  the  writ,  thus 


33.  See  Edwards  r.  Gunn,  3  Conn. 
316;  Stinimel  r.  Swan,  17  Misc.  354,  39 
N.  Y.  Supp.   1074. 

[a]  At  Common  Law  Four  Days, 
Bop:gs  r.  Chichester,  13  N.  J.  L.  209. 

34.  Newton  r.  Bailey,  36  Ga.  180; 
Lichtcn  v.  Mott,  10  Ga.  138;  Chesebro 
r.  Barme,  163  Mass.  79,  39  N.  E.  1033; 
Niles  r.  Field,  2  Mete.  (Mass.)  327; 
Bafon  V.  Bowdoin,  2  Mete.  (Mass.)  591. 
See  generally  fivpra,  II,  B,  9. 

[a]  A  Distinction. — "The  officer's 
return  of  SLTvice  upon  the  execution, 
and  the  return  of  the  execution  into 
court,  are  different  matters.  He  may 
indorse  upon  the  execution  any  true 
statement  of  his  acts  under  it  without 
waiting  for  the  return  day,  or  after 
that  day;  and  there  is  no  prohibition 
against  returning  the  execution  into 
court  before  or  after  the  return  day." 
Chesebro  r.  Barme,  163  Mass.  79,  39 
N.  E.   10.^3. 

|b]  To  charge  the  bail  it  is  not  nec- 
essary that  llie  return  be  made  at  any 
particular  liour  of  the  return  day;  it 
may  be  made  at  any  time  wliich  is  rea- 
sonable and  convenient.  Bull  V.  Clarke, 
2   Mete.    (Mass.)'  587. 

35.  Chesebro  r.  Barme,  163  Mass.  79, 
39  N.  E.  1033;  Saunders  v.  Hughes,  2 
Bailey    (S.    C.)    504. 

[a]  Sureties  on  a  bail  bond  cannot 
complain  of  this  rule  for  they  have  un- 
dertaken to  keep  the  body  of  the  debtor 
to  answer  to  the  creditor  in  the  dis- 
trict. "If  he  is  not  within  it  .  .  . 
sufficient  favor  is  afforded  to  them,  if, 
at  the  return  term  of  the  scire  facias, 
or  writ  in  debt  on  tlieir  bond,  they  are 
allowed  to  surrender  their  principal,  on 


payment  of  the  costs  of  this  new  pro- 
ceeding." Saunders  v.  Hughes,  2  Bailey 
(S.  C.)   504. 

36.  Cooper  r.  Tngalls,  3  Vt.  508. 
Compare  Stimmel  r.  Swan,  17  Misc.  354, 
39  N.  Y.  Su]>p.  1074,  where  exception 
was  taken  to  a  body  execution  issued 
against  one,  S.,  on  June  2,  1893,  and 
returned  on  August  2,  1893,  on  tho 
ground  that  it  was  not  returned  until 
sixty-one  days  after  it  was  issued. 
The  court  held  that  the  only  require- 
ment with  reference  to  the  return  of 
executions  as  a  prerequisite  to  an  ac- 
tion against  bail  was  that  they  should 
not  be  returned  in  less  than  fifteen 
cavs. 

37.  Cooper  v.  Ingalls,  5  Vt.  508. 

38.  See  the  statutes,  and  Bull  v. 
Clarke,  2  Mete.  (Mass.)  587. 

See  generally  supra,  II,  B,  9. 

39.  Averv  f.  Seelv,  3  Watts  &  S. 
(Pa.)   494. 

40.  Wver  r.  Andrews,  13  Mc.  16S, 
2!)  Am.  i)ec.  497;  Turner  v.  Lowrv,  2 
Aik.    (Vt.)   72. 

fal  Return  Defined. — In  Turner  v. 
Lowry,  2  Aik.  (Vt.)  72,  the  court  in 
discussing  the  return  of  a  capias  ad  sat- 
isfaciendum say;  "A  return  of  a  pro- 
cess is  literally  the  delivering  back  that 
process  to  the  officer  or  office  whence 
it  came.  The  indorsement  of  the  offi- 
cer's proceedings  is  literally  what  ac- 
companies his  return,  or  goes  back  with 
the  process.  In  common  parlance  it  is 
called  tlio  return  itself.  But  in  reality, 
neither  can  avail  as  a  foundation  of 
after  process  without  the  other."  See 
also  State  r.  Lawson,  2  Gill   (Md.)  62. 
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endorsed,  back  to  the  office  or  official  whither  it  is,  by  the  rules  of 
practice,  returnable;*^  neither  constitutes  a  complete  return  without 
tlie  other.'*'  Where  a  former  sheriff  made  the  arrest,  his  successor, 
upon  admitting  the  defendant  to  bail,  should  state  that  fact  in  ad- 
dition to  the  former  sheriff's  return.*^ 

(n.)  Requisites.  —  Where  the  language  of  the  return  makes  clear, 
beyond  doubt,  just  what  the  officer  has  done  in  executing  or  attempting 
to  execute  the  writ,  it  is  sufficient.**  If  a  statute  directs  the  form 
of  the  return  the  use  of  language  which  is  fully  equivalent  to  that 
prescribed  by  the  statute  is  sufficient.*^ 

d.  Amendment.  —  Upon  application  to  the  court  from  which  an 
execution  against  the  person  issued,*"  made  within  a  reasonable  time,*^ 
the  officer  executing  the  writ  may  be  allowed  to  amend  his  return 
where  it  clearly  appears  to  have  been  made  through  mistake  in  re- 
gard to  some  matter  of  fact,  which,  from  its  nature,  was  not  within 
his  knowledge,*®  or  where  something  has  been  omitted  from  the  re- 
turn which  it  would  not  be  inequitable  to  permit  the  officer  to  supply 
by  an  amendment.*^     On  the  other  hand  an  application  to  amend 


41.  Turner  v.  Lowry,  2  Aik.  (Vt.) 
72. 

[a]  Transmission  by  Mail. — Such 
writs,  with  the  return  of  the  executing 
officer  thereon,  may  be  transmitted  by 
mail  to  the  office  or  officer  to  whom  the 
writ  is  returnable.  Avery  v.  Seely,  3 
Watts  &  S.   (Pa.)    494. 

[b]  The  body  of  the  debtor  need 
not  accompany  the  return.  Avery  v. 
Seely,  3  Watts  &  S.  (Pa.)  494. 

42.  Turner  f.  Lowry,  2  Aik.  (Vt.) 
72.     See  supra,  II,  B,  9. 

43.  Eichards  v.  Porter,  7  Johns.  (N. 
Y.)   137. 

44.  Subim  r.  Isador,  88  111.  App.  96; 
Crvis  V.  Isle  La  Mott,  12  Vt.  195. 

[a]  A  return  non  est  inventus  is 
sufficient  which  recites  that  the  officer 
made  "  'diligent  search  for  the  body 
of  the  within  named  defendant,  (leg.') 
.  .  .  'and  could  not  find  it,'  .  .  .  'to 
levy  this  ex.  nor  property,  I  therefore 
return  this  ex.  unsatisfied.'  "  Orvis  v. 
Isle  La  Mott,  12  Vt.   195. 

[b]  Compliance  with  the  mandate 
of  a  writ  is  shown  by  any  language 
from  which  this  will  substantially  ap- 
pear. Thus,  compliance  with  a  man- 
date to  deliver  the  body  of  the  debtor 
"to  the  keeper  of  the  jail  of  said 
(Cook)  county"  is  shown  by  a  return 
that  the  officer  "committed  the  said 
defendant  to  the  common  jail  of  Cook 
countv. "  Subim  v.  Isador,  88  111.  App. 
96. 

[c]  Customary   practice    may    iniiu- 
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ence  the  form  of  the  return,  and  one 
made  in  accordance  with  such  custom 
will  bo  sufficient.  State  v.  Lawsou,  2 
Gill   (Md.)    62. 

45.  Lichfelt  v.  Kopp,  38  Mich.  312; 
Wheeler  v.  Bouchelle's  Admr.,  27  N. 
C.  584. 

fa]  A  return  that  the  debtor  is 
"not  found,"  has  been  held  sufficient 
under  a  statute  directing  the  return 
to  be  that  the  debtor  "is  not  to  be 
found."  Wheeler  v.  Bouchelle,  27  N. 
C.  584. 

46.  Scott  V.  Seller,  5  Watts  (Pa.) 
235. 

47.  Scott  V.  Seiler,  5  Watts  (Pa.) 
235;  Orvis  v.  Isle  La  Mott,  12  Vt.  195. 

[a]  What  Is  a  Reasonable  Time. 
In  Scott  V.  Seiler,  5  Watts  (Pa.)  235, 
the  court  say  that  the  officer  will  be 
allowed  to  amend  his  return  because 
of  a  mistake  of  fact  if  application 
therefor  be  made  "as  soon  as  the  mis- 
take is  discovered  and  the  fact  ascer- 
tained. " 

48.  Scott  V.  Seiler,  5  Watts  (Pa.) 
235. 

49.  Ky. — Malone  v.  Samuel,  3  A.  K. 
Marsh.  350,  13  Am.  Dec.  172,  whera 
the  officer's  return  on  a  capias  of  "no 
property  found"  was  permitted  to  be 
amended  by  inserting  in  its  stead  "De- 
fendant not  found  in  my  bailiwick." 
Mass. — Hart  v.  Adams,  7  Gray  581. 
N.  H.— Mahurin  v.  Brackett,  5  N.  H, 
9,  omission  of  return  of  non  est  in- 
ventus. 
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the  return,  made  at  a  time  at  which  it  would  be  inequitable  to  grant 
it,  ^vill  be  denied.^" 

13.  Jail  Fees.  —  a.  General  Statement.  ^^  —  By  the  early  common 
law  a  prisoner  was  compelled  to  support  himself,  and,  if  unable  to  do 
so,  was  dependent  upon  the  charity  of  the  jailer  or  of  others.^'  This 
rule  has  been  modified  by  the  courts,  however,  by  placing  tiiis  burden 
upcn  the  creditor  at  whose  suit  he  is  in  custody ,^^  and  statutes  now 
generally  provide  expressly  for  this  modification  of  the  old  conirnou- 
law  rule.°''  But  even  under  statutes  which  make  no  provision  for  such 
a  situation  a  creditor  will  not  be  compelled  to  maintain  a  debtor^^  who 


50.  Lines  r.  State,  6  Blackf.  (Tnd.) 
464  (not  after  the  close  of  the  plain- 
tiff's testimony  in  an  action  in  debt 
for  an  escape  predicated  upon  the  re- 
turn); Orvis  r.  Isle  La  Mott,  12  Vt. 
195,  not  after  expiration  of  life  of 
writ. 

51.  As  to  discharge  of  debtor  for 
failure  of  creditor  to  pay  jail  fees,  see 
■infra,  II,  C,  15,  d. 

52.  N.  C. — Bunting  i'.  McTlhenny,  61 
N.  C.  579;  Veal  r.  Flake,  32  N.  C.  417. 
Ohio. — Wadsworth  v.  Wetmore,  6  Ohio 
4.38.  Va.— Rose  f.  Shore,  1  Call  (5  Va.) 
540. 

53.  Irving  v.  Robertson,  6  Rich.  L, 
(S.  C.)  228;  Robinson  v.  Simpson,  3 
Strobh.  (S.  C.)  101;  Furth  t.  Deloach, 
2  Spears  (S.  C.)  400;  Hyams  r.  Black, 
4  McCord  (S.  C.)  508;  Caldwell  v. 
Bovd,  2  ISott  &  McC.  (S.  C.)  377; 
Moore  v.  Benbow,  3  Brev.   (S.  C.)   390. 

54.  Cal. — lix  parte  Lamson,  50  Cal. 
806.  Del. — In  re  Harwood,  4  Harr.  541. 
Ga.— Haas  r.  Bradley,  22  Ga.  345; 
State  r.  Simpson,  R.  M.  Charlt.  122. 
Me.— Spring  r.  Davis,  36  Me.  399. 
Mass. — Blood  r.  Austin,  3  Pick.  259; 
Chamberlain  r.  Mallard,  2  Pick.  439, 
N.  H.— Buck  r.  Mcscrve,  16  N.  H.  422. 
N.  J.— Potter  r.  Robinson,  40  N.  J.  L. 
114;  State  r.  Stiles,  12  N.  J.  L.  296. 
N.  C— Faucet  r.  Adams,  35  N.  C.  235; 
Veal  r.  Flake,  32  N.  C.  417.  See  also 
Phillips  r.  Allen,  35  N.  C.  10.  Ohio. 
Gill  r.  Miner,  13  Ohio  St.  182.  See  also 
Buttles  r.  Carlton,  1  Ohio  32.  Pa, 
Com.  r.  Sheriff  &  Jailer,  etc.,  6  Pa. 
445.  Va.— Rose  v.  Shore,  1  Call.  (5 
Va.)   540. 

[a]  Who  Is  an  Insolvent  Within  the 
Meaning  of  Such  Statutes. — "It  is 
clear  that  the  word  insolvent  here,  is 
not  to  be  taken  in  the  sense  of  in- 
solvency, by  having  taken  the  oath 
prescribed  by  law.  .  .  .  This  clause  ex- 
tends only  to  such  prisoners  as  are  un- 


able to  pay  their  ordinary  prison-fees." 
Rose  r.  Shore,  1  Call  (5  Va.)  540.  And 
see  Blood  r.  Austin,  3  Pick.  (Mass.) 
259,  where  this  benefit  was  provided 
for  a  debtor  "who  claims  relief  as  a 
pauper."  It  was  there  said  that  a 
debtor  brings  himself  within  the  statute 
bj'  representing  to  the  jailer  that  he  is 
unable  to  support  himself  and  asking 
that  he  be  provided  for. 

[b]  Where  the  debtor  has  property 
in  another  state  out  of  which  ho  might 
maintain  himself  it  has  been  hold  that 
the  jailer  may  nevertheless  require  the 
creditor  to  defray  the  cost  of  keeping 
the  debtor  in  custody.  Faucet  v. 
Adams,  35  N.  C.  235.  This  case  was 
under  a  statute,  the  language  of  which 
was,  "if  the  prisoner  be  unable  to  dis- 
charge them    (the  jail  fees)." 

[c]  A  solvent  debtor,  or  one  able  to 
maintain  himself,  is  not  within  the  pur- 
view of  such  statutes.  Turentine  v. 
Murphey,  5  N.  C.  ISO. 

[d]  Debtor  Committed  by  Bail, 
Under  a  statute  providing  for  this  li- 
ability on  the  part  of  the  creditor  when 
the  debtor  is  committed  "on  mesne 
process  or  execution,"  the  creditor  is 
not  liable  for  the  keep  of  a  debtoi* 
committed  by  bail  after  judgment. 
Chamberlain  r.  Mallard,  2  Pick.  (Mass.) 
439,  under  Mass.  St.,  1821,  ch.  22.  But 
by  St.,  1824,  ch.  124  this  was  changed 
pnd  a  debtor  committed  by  his  bail  ia 
to  be  supported  by  his  creditor. 

[e]  In  Ohio  the  creditor's  liability 
for  the  maintenance  of  his  debtor  is 
not,  at  least  as  between  the  sheriff  and 
the  creditor,  d'?pendent  upon  the  debt- 
or's inability  to  provide  for  himself; 
the  creditor  is  liable  in  the  first  in- 
stance.    Gill  r.  Miner,  13  Ohio  St.  182. 

55.  Ga. — Mason,  Dickinson  &  Co.  r, 
Carhart,  Bro.  &  Co.,  30  Ga.  917.  N.  J. 
Potter  r.  Robinson,  40  N.  J.  L.  114. 
N,  C— Phillips  V.  Allen,  35  N.  C.  10. 
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has  been  released  from  actual  custody,  although  there  is  authority  to 
the  contrary.^*^ 

The  jailer  need  not  accept  secnrity  in  place  of  actual  payment,^^ 
except  where  provided  for  by  statute.^"^ 

b.  Demand.  —  Under  some  statutes  a  demand  must  be  made  upon 
the  creditor  before  he  may  be  charged  with  the  maintenance  of  his 
debtor,"^  while  under  other  statutes  no  demand  is  necessary.*'^  "Where 
a  demand  is  thus  required,  it  need  not  be  in  any  particular  form,  so 
long  as  it  is  understood  by  the  creditor.*'^ 

c.  Actions  To  Recover.  —  The  right  of  the  jailer  to  sue  for  these 
fees  is  often  expressly  provided  for  by  statute.^^  These  suits  must  be 
brought  clearly  and  unequivocally  within  the  statutes  providing  there- 
for.^^     However,  the  pleader  need  not  pursue  the  exact  language  of 


[a]  By  Escape. — Saxon  v.  Boyee,  1  : 
Bailev   (S.  C.)   66.  ! 

56.  Kirkup  v.  Stickney,  5  Ohio  Dec. 
(Reprint)   499.  \ 

[a]  Where  Debtor  Released  Within 
Prison  Bounds. — Haas  r.  Bradley,  23 
Ga.  345. 

57.  Haas  v.  Bradley,  23  Ga.  345; 
Field  r.  Slaughter,   1   Bibb    (Ky.)    160. 

58.  Devine  v.  Stillings,  196  Mass. 
284,  82  N.  E.  41. 

[a]  In  New  Hampshire  this  bond 
may  "be  either  "satisfactory  security, 
or  security  approved  by  a  justice  of  the 
peace,  by  bond."  See  Buck  v.  Me- 
serve,  16  N.  H.  422. 

fb]  The  bare  word  of  the  creditor's 
attorney  to  repay  the  jailer  is  sufficient 
if  the  jailer  chooses  to  accept  it.  De- 
vine  V.  Stilliugs,  196  Mass.  284,  82  N. 
E.  41. 

59.  Me.— Holmes  v.  Baldwin,  17  Me. 
398.  Mass. — Worcester  v.  Schlesinger, 
16  Gray  166.  Pa.— Com.  v.  Sheriff  & 
Jailer,  etc.,  6  Pa.  445.  E.  I.— Pub.  St., 
eh.  270,  March  10,  1882.  And  see  Casey 
r.  Viall,  17  R.  I.  348,  21  Atl.  911;  Mil- 
lard f.  Willard,  3  E.  T.  42.  Va.— Sec 
Webb  f.  Elligood,  Jcflf.  59. 

[a]  Where  a  debtor  has  been  out  on 
ball  and  is  given  into  custody  by  his 
bondsmen,  a  notice  thereof  to  the 
creditor  is  necessary  before  he  can  bo 
compelled  to  pay  for  such  deibtor's 
keep.  Mason,  Dickinson  &  Co.  V.  Car- 
hart,  Bro.  &   Co.,   30   Ga.   917. 

[b]  After  demand  if  the  creditor 
does  not  request  further  imprisonment 
or  promise  to  pay,  he  is  no  longer  li- 
able. Worcester  v.  Schlesiuger,  16 
Gray   (Mass.)   166. 

[c]  In  the  computation  of  time  (1) 
the    day    of    service    of    notice    or    de- 
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niand  on  the  creditor  is  usually  ex- 
cluded. Casey  v.  Viall,  17  E.  I.  348,  21 
Atl.  911;  Millard  v.  Willard,  3  E.  1. 
42.  (2)  Fractions  of  days  are  not 
recognized.  Millard  v.  Willard,  3  E, 
I.   42. 

60.  TSTewcomb  &  Co.  v.  Weber,  13 
Ohio  Dec.  386,  1  Cin.  Sup.  Ct.  12.  See 
also  Buck  V.  Meserve,  16  N.  H.  422. 

61.  Blood  V.  Austin,  3  Pick.  (Mass.) 
259. 

62.  N.  H.— Buck  v.  Meserve,  16  N. 
H.  422.  N.  C. — Bunting  v.  McHhenny, 
61  N.  C.  579;  Faucet  v.  Adams,  35  N. 
C.  235;  Veal  v.  Flake,  32  N.  C.  417. 
S.  C. — Robinson  r.  Simpson,  3  Strobh. 
161;   Love   v.  Lowry,  1  McCord  181, 

fa]  Right  To  Sue  Wholly  Statutory. 
Bunting  V.  McHhenny,  61   N,  C.  579. 

63.  Bunting  v.  McHhenny,  61  N.  C. 
579;  Irving  v.  Eobertson,  6  Eich.  L. 
(S.  C.)  228,  an  allegation  by  the  jailer 
that  the  debtor  had  "no  visible 
means"  held  not  sufficient  under  a 
statute  providing  for  such  an  action 
when  a  debtor  "has  no  lands,  tene- 
ments, goods,  chattels,  or  ehoses  in  ac- 
tion, whereby  his  maintenance  in  jail 
can  be   defrayed." 

[a]  Jailer  may  sue  in  own  name 
where  by  virtue  of  his  arrangement 
with  the  sheriff  he  is  entitled  to  the 
fees.  Love  v.  Lowry,  1  McCord  (S.  C.) 
181. 

[b]  Action  by  Sheriff  as  Jailer's 
Principal. — Under  statutes  rendering 
the  creditor  liable  to  reimburse  thH 
jailer  for  such  charges,  an  action  on 
itliat  liability  cannot  be  maintained  by 
the  sheriff  as  the  jailer's  principal. 
Bunting  r.  McHlicnny,  61  N.  C.  579. 

[c]  Escape  defeats  the  right  of  ac- 
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the  statute;  if  the  necessary  matter  ])e  set  forth  in  substance  and 
effect,  this  is  sufficient."* 

A  notice  must,  under  some  statutes,  he  ffiven  the  creditor  by  the 
jailer  be<'nro  the  latter  may  proceed  in  a  civil  action  to  recover  such 
fees."^  Where  a  town  in  which  a  destitute  debtor  is  committed  pays 
the  jailer  for  his  keep,  such  town  may  recover  therefor  in  assumpsit 
from  the  town  of  the  debtor's  legal  domicil,'"'  and  the  latter  may  re- 
cover from  the  creditor.''^  A  creditor  may  also  recover  in  assumpsit 
from  a  debtor  whom  he  has  been  compelled  to  maintain  in  custody."^ 

14.  Proceeding's  To  Quash,  Vacate  or  Set  Aside  Writ.  —  a.  When 
Mail  Be  Taken.  —  An  execution  a.'ininst  the  p('rs(jn  which  is  void  will 
be  set  aside  on  proper  application, '"■^  as  will  also  one  which  was  im- 
properly issued^"  Thus  where  the  conditions  precedent  have  not  been 
complied  witli^^  or  where  the  debtor  was  arrested  in  a  manner  un- 
lawful," or  where  the  writ  was  not  issued  and  delivered  to  the  sheriff 
within  the  time  prescribed  by  law,"  unless  under  the  circumstances, 
the  delay  is  not  chargeable  to  the  creditor's  neglect,^'*  the  writ  will. 


tion.     Saxon  v.  Boyce,  1  Bailey  (S.  C)  ^ 
66. 

64.  Irving  v.  Eobertson,  6  Eieli.  L. 
(S.  C.)   228. 

65.  Furth  v.  Deloach,  2  Speers  (S. 
C.)    400. 

66.  Solon  V.  Perry,  51  IMe.  493;  Nor- 
ridgewock   r.   Solon,  49  Me.  385. 

67.  Solon  V.  Perry,  54  Me.  493. 

68.  Spring  v.  Davis,  36  Me.  399; 
Pliimnier  v.  Sherman.  29  Me..  555. 

69.  Perrv  r.  Kent,  88  Hun  407,  34 
N.  Y.  Supp.  843;  Hickman  v.  Larkey, 
6   Gratt.   (47   Va.)    210. 

[a]  Another  Remedy. — (1)  It  is  bet- 
ter practice,  where  a  writ  of  execution 
against  the  person  has  been  issued,  \ipou 
a  ground  wholly  unauthorized  by  law 
(People  V.  Gill,  85  App.  Div.  192,  83  N. 
Y.  Supp.  135),  (2)  or  where  a  writ  has 
been  issued  by  a  court  without  juris- 
diction (Huntington  V.  Metzger,  158 
111.  272,  41  N.  E.  8S1),  (3)  to  move  to 
set  aside  or  quash  the  writ,  than  to 
move  for  a  discharge.  Huntington  v. 
Metzger,   supra;    People    r.    Gill,   supra. 

70.  111. — Marshall  Field  &  Co.  V. 
Freed,  191  111.  App.  619.  N.  J.— Bowne 
V.  Titus,  30  N.  J.  L.  340.  N.  Y.— Smith 
T.  Knapp,  30  N.  Y.  581,  589;  Bridge- 
water  Paint  Co.  r.  INIcssmore,  15  How. 
Pr.  12.  Can. — Pobinson  (•.  Provincial 
E.\.  Commission,  32  Novrt  Scotia  216. 

[a]  Where  the  cause  of  action  (1) 
is  not  (t!ie  upon  which  arrest  may  be 
had  (Smith  r.  Knapp,  30  N.  Y.  581; 
Bridgewater  Paint  Co.  r.  Messmore,  15 
How.  Pr.  [N.  Y.]  12),  (2)  or  is  joined 


with  one  upon  which  such  writ  will  not 
issue.  Sherwood  v.  Pierce,  18  Jones  & 
S.  (N.  Y.)  378. 

[b]  Where  execution  is  issued 
against  one  only  of  several  joint  debt- 
ors. Farmers,'  etc.  Bank  v.  Crane,  15 
Abb.  Pr.  N.  S.   (X.  Y.)  434. 

71.  Huntington  r.  Metzger,  158  111. 
272,  41  N.  E.  881  (reversing  51  111.  App. 
222);  Noe  v.  Christie,  15  Abb.  Pr.  N. 
S.  (N.  Y.)  346;  Sweet  v.  Xorris,  43  Hun 
(N.  Y.)  595,  affirmed,  110  N.  Y.  668,  18 
X.  E.  481.     See  supra,  II,  C,  2. 

72.  State  v.  Hooker,  17  "Vt.  658; 
Stanley  t.  McClure,  17  Vt.  253,  See 
.ilso  Bowne  v.  Titus,   30  N.  J.  L.   340. 

73.  Segelke  v.  Finan,  22  Abb.  N,  C. 
(X.  Y.l  458;  People  v.  Gill,  85  App. 
Div.  192,  83  X.  Y.  Supp.  135;  Perry  r. 
Kent,  88  Hun  407,  34  X.  Y.  Supp.  843, 
{afmned,  157  X.  Y.  710,  53  X.  E. 
1130);  Lovison  V.  Harris,  134  X'.  Y. 
Supp.  12;  Gove  V.  Stewart,  17  X.  Y. 
Supp.  183  (lapse  of  twenty-six  days 
after  execution  against  the  property); 
Kodnev  r.  Hoskins,  2  Miles  (Pa.)  465. 
See  Kelly  r.  Brownlovr,  22  Jones  &  S. 
(X.  Y.)  129;  Longuemare  v.  Xichols, 
7  X^  Y.  Supp.  672,^27  X.  Y.  St.  266. 

74.  Segelke  r.  Finan,  22  Abb.  X.  C. 
(X.  Y.)  458;  Lampman  v.  Smith,  17  X^. 
Y.  Civ.  Proc.  19,  7  X.  Y.  Supp.  922; 
People  ex  rcl.  Crane  r.  Grant,  13  X^.  Y. 
Civ.  Proc.  209;  Rvan  r.  Crane,  12  X.  Y. 
Civ.  Proc.  431;  Kelly  r.  Brownlow,  22 
Jones  &  S.  (X.  Y.)  129;  De  Silver  r. 
Holden,  22  Jones  &  S.  (X.  Y.)  1;  Gove 
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on  a  proper  application,  be  set  aside.  Likewise  a  capias  ad  satisfacien- 
dum will  be  quashed  where  the  sheriff  has  in  his  possession  property 
of  the  debtor  taken  under  fieri  facias/^  or  the  debtor  is  under  ar- 
rest under  a  previous  writ.^®  Application  may  be  made  to  set  aside 
an  execution  on  the  ground  that  it  is  not  warranted  by  the  factsJ'' 

b.  Vi'licn  Improper.  —  Mere  irregularities  will  seldom  induce  the 
court  to  set  aside  an  execution  against  the  person  which  is  otherwise 
proper."  Thus,  proceedings  cannot  be  maintained  to  vacate  an  execu- 
tion granted  on  a  judgment  irregularly  entered,'^'^  or  on  grounds  which 
go  to  right  to  recover  a  judgment.®" 

c.  Necessity  of  Actual  Custody.  —  While  in  some  jurisdictions  it 
is  not  necessary  that  the  debtor  be  in  actual  custody  before  he  may 
make  application  to  have  an  execution  against  his  person  set  aside,®^ 
in  others  a  contrary  rule  prevails.**- 

d.  Hoiv  Taken.  —  A  motion  to  set  aside  an  execution,  issued 
against  the  person  of  a  judgment  debtor,  is  a  proper  remedy^"  in  most 


V.  Stewart,  17  N.  T.  Supp.  183;  Hobbs 
V.  BashforJ,   10  N.  Y.  St.  389. 

fa]  Pendency  of  proceedings  sup- 
plemental to  execution  no  excuse  for 
delay.  Newgas  v.  Solomon,  20  Abb. 
N.  C.  (N.  Y.)  175.  See  to  the  same 
point,  Kelly  v.  Brownlow,  22  Jones  & 
S.    (N.   Y.)    129. 

[b]  Absence  of  creditor's  attorney 
will  not  excuse  delay.  Kelly  v.  Brown- 
low,  22  Jones  &  S.  (N.  Y.)    129. 

[c]  Lack  of  knowledge  that  execu- 
tion against  the  property  had  been  re- 
turned, where  the  creditor  moved 
promptly  upon  ascertaining  the  fact, 
has  been  considered  a  reasonable  ex- 
cuse. Eyan  v.  Crane,  12  N.  Y.  Civ. 
Proc.  431. 

75.  Wheeler  V.  Bouchelle's  Admr., 
27  N.  C.  584. 

[a]  Where  Other  Process  Has  Been 
Levied.— Baldwin  v.  Wright,  3  Gill 
(Md.)   241. 

76.  Noe  V.  Christie,  15  Abb.  Pr.  N. 
S.   (N.  Y.)    346. 

77.  Humphrey  v.  Brown,  17  How, 
Pr,  (N.  Y.)  481;  Bridgewater  Paint  Co. 
V.  Messmore,   15   How.  Pr.    (N.   Y.)    12. 

78.  Md. — Docura  v.  Henry,  4  Har.  & 
M.  480,  irregular  teste.  N.  J. — Fergu- 
son V.  State,  31  N.  J.  L.  289,  irregular 
indorsement  of  writ.  N,  Y. — Whiting  V. 
Putnam,  16  Abb.  Pr.  382.  N.  C— See 
Wheeler  r.  Bouchelle's  Admr.,  27  N.  C. 
584,  Va. — Purcell  v,  Richardson,  4 
Hen.  &  M.  (14  Va.)  404,  irregularity 
in  service  of  writ. 

[a]  Where  there  is  nothing  on  the 
record  to  show  that  an  execution  is  ir- 
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regular  it  will  not  be  set  aside.  Har- 
ris  V.   Sheldon    (Pa.),    16   Atl.   828. 

[b]  Although  it  does  not  appear  on 
the  face  of  an  execution,  issued  against 
the  person,  that  it  was  issued  in  an 
action  wherein  the  party  is  liable  to 
imprisonment,  yet,  if,  by  a  reference 
to  the  judgment,  it  appears  that  the 
execution  is  regular,  the  writ  will  not 
be  vacated  or  set  aside  on  that  ground. 
Fullerton  v.  Fitzgerald,  18  Barb.  (N. 
Y.)    441. 

79.  Crosby  v.  Root,  19  Misc.  359,  43 
N.  Y,  Supp.  512;  Roeber  v.  Dawson,  3 
N.  Y.  Supp.   122. 

[a]  The  proper  remedy  in  such  case 
is  a  direct  attack  on  the  judgment  it- 
self. Crosby  v.  Root,  19  Misc.  359,  43 
N,  Y.  Supp.  512;  Roeber  v.  Dawson,  3 
N    Y.  Supp.   122. 

80.  Galena,  etc.,  R.  R.  Co.  v.  Ennor, 
9  111.  App.  159. 

81.  De  Silver  v.  Holden,  22  Jones  & 
S.   (N.  Y.)    1. 

82.  Bryan  v.  Brooks,  51  N.  C.  580. 
See  also  'Dobbin  v.  Gaster,  26  N.  C. 
71;    Stout   v.   Quinn,   9   Pa.   Super.    179. 

83.  Md. — See  Guthers  v.  Langton,  3 
Har.  &  M.  185.  N.  Y,— Chapin  v.  Fos- 
ter, 101  N.  Y.  1,  3  N.  E.  786;  Neftel  v. 

iLightstone,  77  N.  Y.  96;  Smith  V. 
:Knapp,    30    N.    Y.    581,    589;    Perry    V. 

Kent,  88  Hun  407,  38  N.  Y.  Supp.  407, 
■  (affirmed,    157    N.    Y.    710,    53    N.    E. 

11.30);    Walker  v.   Isaacs,   36   Hun   233; 

Levison  v.  Harris,  134  N.  Y.  Supp.  12. 
i  Pa. — See  Rodney  v.  Hoakins,  2  Miles 
[465.  Vt,— Stanley  v.  MeClure,  17  Vt. 
I  253,  motion  or  audita  querela. 
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jurisdictions,  especially  when    an    execution    is    defective    in    form," 

e.  Jurisdiction}.  —  The  motion  should  be  addressed  to  the  court 
which  issued  the  writ.^'' 

f.  Who  May  Aj^yly  for.  —  The  judgment  debtors'  bail  may,  where 
their  liahilit}''  as  bondsmen  is  dependent  upon  the  sufficiency  of  tlie 
writ,  apply  for  the  quashal  thereof.^" 

g.  Time  for.  —  The  motion  may  be  made  after  the  execution  has  been 
served  and  the  defendant  taken  into  custody,^^  but  not  after  bail  given 
and  release  thereon.^^  Thus,  after  a  bond  has  been  given  to  take  the 
benefit  of  an  insolvent  debtor's  act  it  is  too  late  to  seek  to  have  set 
aside  the  execution.**^ 

h.  Contents  of  Notice  of  Motion  or  Order  To  Sliow  Cause.  —  The 
notice  of  motion^"  or  the  order  to  show  cause,  when  the  case  comes 
before  the  court  on  such  an  order,"^  should  point  out  the  irregularity, 
in  the  execution,  upon  which  it  is  based. 

ii  Determination^.  —  Collateral  matters,  such  as  the  validity  of 
the  debtor's  previous  discharge  as  an  insolvent,^^  may  not  be  tried 
on  the  hearing  of  a  motion  to  set  aside  the  writ,  though  where  the 
facts  give  rise  to  a  presumption  that  the  debtor's  discharge  was  fraud- 
ulent, the  court  may  direct  an  issue  thereupon  to  be  tried  by  a  jury, 
staying  further  proceedings  on  the  motion  meanwhile.^^  The  writ 
should  be  quashed  where  the  nature  of  the  action  as  presented  by  the 
pleadings  make  it  doubtful  whether  the  case  is  a  proper  one  for 
arrest.^*    In  some  states  a  motion  to  quash  a  capias  ad  satisfaciendum 


84.  People  ex  rel.  Utley  v.  Seaton, 
25  Hun  (N.  Y.)  305,  holding  that  a 
petition  for  a  discharge  on  habeas  cor- 
pus not  proper  in  such  a  case. 

85.  Allen  v.  Koughan,  175  111.  App. 
395. 

[a]  In.  Illinois  the  county  court  has 
no  jurisdiction  to  determine  whether 
or  not  a  capias  was  properly  issued  by 
the  municipal  court.  "The  proper 
place  and  manner  of  testing  that  ques- 
tion was  in  the  municipal  court  upon 
a  motion  to  quash."  Allen  v.  Roughan, 
175  111.  App.  395. 

86.  Boggs  V.  Chichester,  13  N.  J.  L. 
209,  where  the  court  say  that  in  such 
a  case  the  bail  "have  an  interest  in 
the  proceeding.  For  it  is  in  the  nature 
of  notice  and  they  have  a  right  to  ob- 
ject to  the  irregularity  in  it." 

87.  Pinckney  v.  Hcgeman,  53  N.  Y, 
31. 

88.  Crowell  r.  Brown,  17  How.  Pr. 
(X.  Y.)  6S,  refusing  to  follow  dictum 
in  Bridgewatcr  Paint  Mfg.  Co.  r.  Mess- 
nioro,  15  How.  Pr.  (N.  Y.)  12,  to  the 
contrary.  See  also  Stout  v.  Quinn,  9 
Pa.  Super.  179. 

89.  Kohm  v.  Neger,  16  N.  J.  L.  J. 


241;   .Jersey   City  Milling  Co.  v.  Kett- 
ner,  21   N.  J.  L.  J.  376. 

[a]  The  reason  for  such  a  rule  is 
that  by  the  giving  of  the  bond  to  ap- 
ply for  relief  as  an  insolvent  the  debtor 
is  considered  to  have  waived  all  defects 
and  irregularities  of  the  proceedings  by 
which  he  was  taken  into  custody.  Jer- 
sey City  Milling  Co.  r.  Kettner,  21  N. 
J.  L.  J.  376.  As  to  waiver  of  irregu- 
larities in  the  writ  generally,  see  su- 
pra,  II,  C,  9,  i. 

90.  ^Montrait  v.  Hutchins,  49  How. 
Pr.  (N.  Y.)   105. 

91.  Montrait  r.  Hutchins,  49  How. 
Pr.  (N.  Y.)  105;  Gove  v.  Stewart,  17 
N.   Y.    Supp.   1S3. 

fa]  Waiver  of  objection  on  this 
score  bv  resisting  the  proceedings,  seo 
Gove  r."  Stewart,   17  N.  Y.  Supp.  183. 

92.  Eussoll  r.  Packard,  9  Wend.  (N. 
Y.)  431;  Noble  r.  Johnson,  9  Johns.  (N. 
Y.)  259;  Stuart  f.  Salhinger,  14  Abb. 
Pr.    (N.  Y.)   291. 

93.  Stuart  v.  Salhinger,  14  Abb.  Pr. 
(N.  Y.)    291. 

94.  Neftel  f.  Lightstone,  77  N.  Y. 
96. 

[a]     It  is  competent  in  such  a  case 
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will  not  be  heard  if  the  defendant  is  not  present  in  eourt.^^ 

j.  Imposition  of  Terms.  —  Where  relief  is  discretionary^^  terms 
may  be  imposed  upon  granting  it.^'^  Accordingly,  requirements  that 
the  defendant  stipulate  not  to  sue  for  the  arrest,®^  or  for  any  im- 
prisonment on  or  by  virtue  of  such  an  exeeution,^^  have  been  held  a 
proper  exercise  of  the  power  of  tlie  court. ^ 

k.  Effect  of  Order.  — Upon  the  quashal  of  the  writ  the  sheriff  may 
release  the  debtor  without  further  order  or  proceedings,^  and  all 
liability  on  the  bond  of  the  debtor  ceases.^  When  the  writ  is  dis- 
charged in  this  manner  it  is  forever  dead  and  cannot  be  revived,* 
or  a  new  arrest  made  thereon.^  But  the  judgment  or  order  rendered 
on  a  motion  to  quash  a  writ  of  execution  against  the  person  is  con- 
clusive only  as  to  what  is  necessarily  and  directly  decided  therein.^ 

15,  Release  or  Discharge.  —  a.  General  Statement.'^  —  The  stat- 
utes usually  provide  for  the  discharge  of  a  person  arrested  upon  a 
body  execution,  upon  a  showing,  in  a  proper  manner,  of  grounds^  there- 


to show,  upon  a  motion  to  set  aside  or 
quash  the  writ,  upon  what  theory  the 
case  was  tried  and  decided.  Neftel  v. 
Lightstone,  77  N.  Y.  96. 

95.  Guthers  v.  Langton,  3  Har.  &  M. 
(Md.)  185. 

96.  Chapin  v.  Poster,  101  N.  Y.  1, 
3  N.  E.  786,  but  not  where  relief  is  a 
matter  of  right.  But  see  Beams  v. 
Perchard,  1  Morris  Newf.  Eep.  (1854- 
64)    254. 

97.  Walker  v.  Isaacs,  36  Hun  (N. 
Y.)  233;  Beams  v.  Perchard,  1  Morris 
Newf.   Rep.    (1854-64)    254. 

98.  Walker  v.  Isaacs,  36  Hun  (N.  Y.) 
233. 

[a]  An  amendment  to  the  order 
cannot  be  made  for  the  purpose  of  im- 
posing terms  after  an  action  for  the 
unlawful  arrest  has  been  started.  Cat- 
lin  V.  Adirondack  Co.,  22  Hun  (N.  Y.) 
493. 

99.  Walker  v.  Isaacs,  36  Hun  (N.  Y.) 
233;  Sherwood  r.  Pierce,  18  Jones  &  S. 
(N.  Y.)  378.  See  People  ex  rel.  Brack 
r.  Reilly,  58  How.  Pr.   (N.  Y.)   218. 

fa]  Iiaches  or  misleading  acts  of 
the  defendant  were  held  to  justify  the 
imposition  of  a  condition  that  the  de- 
fendant should  not  prosecute  for  a  false 
imprisonment.  Sherwood  v.  Pierce,  18 
Jones  &  S.   (N.  Y.)   378. 

1.  Walker  v.  Isaacs,  36  Hun  (N.  Y.) 
233;  Sherwood  v.  Pierce,  18  Jones  &  S. 
(N.   Y.)    378. 

2.  Pincknev  v.  Hegeman,  53  N.  Y. 
SI;  Perry  ;;.  Kent,  88  Hun  407,  38  N, 
Y.  Supp.  843,  affirmed  in  157  N.  Y.  710, 
53  N.  E.   1130. 
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[a]  A  formal  discharge  by  the 
sheriff  is  unnecessary.  Warne  v.  Con- 
stant, 4  Johns.  (N.  Y.)  32. 

3.  Mason  v.  Benson,  9  Watts  (Pa.) 
287. 

4.  Carrigan  v.  Washburn,  9  N.  Y. 
Supp.  541. 

5.  Carrigan  v.  Washburn,  9  N,  Y. 
Supp.  541. 

As  to  issuing  an  alias  writ,  see  swpra, 
II,  C,  10. 

As  to  rearrest,  see  infra,  II,  C,  16. 

G.  Kitson  V.  Farwell,  132  111.  327,  23 
N.  E.  1024;  Sawyer  v.  Nelson,  44  111. 
App.   184. 

7.  As  to  discharge  upon  quashal  or 
vacation  of  the  writ,  see  supra,  II,  C, 
14. 

8.  See  generally  the  statutes. 

[a]  Where  the  plaintiff  neglects  to 
issue  execution  (1)  against  the  person 
of  the  defendant  within  ten  days  after 
the  return  of  the  execution  against  the 
property,  the  defendant  must,  under 
the  statute,  upon  his  application,  be 
discharged  from  custody  or  imprison- 
ment. Perrv  r.  Kent,  88  Hun  407,  134 
N.  Y.  Supp.'  843,  affirmed  in  157  N.  Y. 
710,  53  N.  E.  1130.  (2)  This  statute, 
however,  only  relates  to  cases  in  which 
an  order  of  arrest  has  been  previously 
issued.  People  v.  Gill,  85  App.  Div. 
192,  83  N.  Y.  Supp.  135. 

[bl  "At  the  common  law,  the  judg- 
ment creditor  might  seize  the  body  of 
his  debtor,  under  execution,  and  hold 
him  until  the  debt  was  paid,  and  the 
debtor  had  no  means  of  releasing  his 
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for.  Tn  suoh  propoodinprs  tlie  statiitos  must  1)0  closoly  followed.® 
Thus,  the  application  may  only  be  made  to  a  magistrate  authorized  to 
hear  the  same  or  grant  relief  thereon.^^ 

b.  On  Consent  of  Creditor. — (I.)  In  General.  — Under  the  common 
law,  a  debtor  may,  at  any  time,  be  discharged  from  imprisonment 
under  an  execution  against  his  person  with  the  consent  of  the  execution 
plaintiff  ^^  And,  by  statute,  after  the  required  period  of  imprison- 
ment,^- the  judgment  creditor  may  require  the  officer  to  discharge  the 
debtor  from  custody,^^ 

(II.)  How  Requested.  —  The  request  of  the  judgment  creditor  for  the 
discharge  of  the  debtor  may  be  made,  under  some  statutes,  by  a 
written  notice  served  upon  the  officer  who  has  the  debtor  in  custody.^* 
lu  other  states  the  consent  of  the  creditor  may  be  given  by  parol.^' 

(Til.)  By  Agent  or  Attorney.  —  In  the  absence  of  statutory  provision 
to  the  contrary,  the  powers  of  the  plaintiff's  attorney,  strictly  as  such, 
do  not  include  authority  to  order  the  defendant's  discharge  from 
custody  unless  the  money  called  for  in  the  judgment  has  actually  been 
paid,^''  or  unless  the  party  whom  he  represents  consent  thereto." 
The  authority  of  a  person  acting  in  this  matter  as  a  special  agent  of 
the  plaintiff',  must  be  clear,^^  and  must  be  strictly  followed. ^^ 

(IV.)   Effect — At  common  law,  the  voluntary  release  with  the  con- 


bodv  except  he  paid  the  debt."    Strode 
1.  Broadwell,  30   111.  419. 

9.  Ky. — Sowle  Mfg.  Co.  V.  Bernard, 
100  Ky.  658,  39  S.  W.  239.  Mass.— See 
Com.  r.  Whitney,  10  Pick.  434.  N.  Y. 
Bullymorc  v.  Cooper,  46  N.  Y.  236.  See 
also  People  ex  rel.  Harris  v.  Gill,  83  N. 
Y.  Supp.  135. 

10.  111.— Allen  r.  Eoughan,  175  111. 
App.  395.  Ky.— Sowle  Mfg.  Co.  v.  Ber- 
nard, 100  Ky.  658,  39  S.  W,  239;  Mc- 
Govern  v.  Maloney,  30  Ky,  L.  Eep. 
801,  99  S.  W.  935^  Can. — Pelropolous 
f.  Williams  Co.,  38  N.  Bruns.  146. 

11.  Conn. — See  Seymour  r.  Harvey, 
li  Conn.  275.  Mass. — Xowcll  v.  Waitt, 
121  Mass.  554.  N.  Y. — Simonton  r.  Bar- 
rell,  21  Wond.  302;  Poncher  v.  Hollev,  3 
Wend.  184;  Green  v.  Young,  21  N.'  Y. 
Supp.  255.  Va. — Carthrae  v.  Clarke,  5 
Leigh   (32  Va.)   268. 

12.  Hovle  r.  Murray,  42  App.  Div. 
313,  59  isr.  Y.  Supp.'  200;  Green  v. 
Young,  21  N.  Y.  Supp.  255.  See  Ex 
parte  Bergman,  18  Nev.  331,  4  Pae. 
209. 

13.  Ex  parte  Bergman,  18  Nev.  331, 
4  Pac.  209;  Hovle  v.  Murray,  42  App. 
Div.  313,  59  N.Y.  Supp.  200;  Green  f. 
Young,  21  N.  Y.  Supp.  255. 

14.  Conn. — See  Seymour  r.  Harvey, 
11  Conn.  275.  Nev. — See  Ex  parte  Berg- 
man, 18  Nev.  331,  4  Pae.  209.     N.  Y. 


Hovle  V.  Murrav,  42  App.  Div.  313,  59 
N.  Y.   Supp.   200. 

[a]  Consent  to  a  temporary  dis- 
charge  where  the  debtor  is  dangerously 
ill,  and  on  condition  that  the  jailer 
be  responsible  for  his  return,  is  not  a 
license  to  depart  from  the  prison.  Sey- 
mour V.  Harvev,  11   Conn.  275. 

15.  Spader  v.  Frost,  4  Blackf.  (Tnd.) 
190;  Bridge  v.  MeLane,  2  Mass.  520. 

16.  Ind.— Neff  r.  Powell,  6  Blackf. 
420.  Me.— Jewett  r.  Wadleigh,  32  Me. 
110.  N,  Y.— Vidrard  v.  Fradneburg,  53 
ITow.  Pr.  339;  Simonton  r.  Barrell,  21 
Wend.  362;  Kellogg  r.  Gilbert,  10  Johns, 
220,  6  Am.  Dec.  335;  Jackson  v.  Bart- 
Ictt,  8  Johns.  274;  Lovell  r.  Orser,  1 
Bosw.  349;  Eads  v.  Wynne,  29  N.  Y. 
Supp.  9S3.  Can. — Whittier  r.  Hands, 
19  U.  C.  Q.  B.  170. 

[a]  The  most  that  he  may  do  is  to 
receive  the  money  recovered  by  a  ca. 
sa.  and  then  acknowledge  satisfaction. 
Jackson  ex  dem.  McCrea  r.  Bartlett,  8 
Johns.  (N.  Y.)  361;  Pavne  r.  Chute,  1 
Bolle  365,  81  Eng.  Reprint  538. 

17.  Kellogg  r.  Gilbert,  10  Johns.  (N. 
Y.)    220,  6  Am.  Dec.  335. 

18.  Crary  r.  Turnrr,  6  .Johns.  (N.  Y.) 
51. 

19.  Crary  v.  Turner,  0  Johns.  i^N.  Y.) 
51. 
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sent  of  the  creditor  of  a  judgment  debtor  charged  in  execution  operates 
as  a  satisfaction  of  the  judgment,  on  whatever  terms  made.^"  Accord- 
ingly, after  such  a  voluntary  release  from  custody,  the  right  to  im- 
prTson  is  trone,  and  the  debtor  cannot  again  be  taken  in  execution 
for  the  same  debt.-^  The  same  rule  obtains  by  express  provision  of 
statute  in  some  states." 

A  discharge  of  one  of  several  defendants,  on  the  consent  of  the  judg- 
ment creditor,  discharges  all  of  the  defendants  and  absolves  them 
from  liability  to  arrest  on  the  same  judgment.^^  So  where  a  party 
elects  to  sue  the  Avrongdoers  in  a  joint  trespass  separately,  and  re- 
covers a  judgment  in  both  actions,  the  issuance  of  an  execution  upon 
cne  of  the  judgments  against  a  defendant,  who  is  imprisoned  thereon, 


20.    U.   S.— Magniac  v.  Thomson,  15 
How.  281,  14  L.  ed.  696;  United  States 
V.  Watkins,  4  Cranch  C.  C.  271,  28  Fed. 
Cas    No.  16,650;  United  States  v.  Smith, 
3    Cranch    C.    C.   66,   27    Fed.    Cas.    No. 
16,327;    Slocum   V.   Hathaway,   1    Paine 
290,    22    Fed.    Cas.    No.    12,952.      Conn. 
Terrell  v.   Smith,   8   Conn.   426;   Loomis 
V.   Storrs,   4    Conn.   440.     See   Seymour 
V.  Harvey,  11  Conn.  275.     Ind.— Wake- 
man    V.   Jones,   1    Ind.   517;    Prentiss   v. 
Hinton,    6   Blackf.   35.      Mass.— Norvell 
V.    Waitt,    121    Mass.    554;    Kennedy    v. 
Duncklee,  1   Gray  65.     See  Appleby  v. 
Clark,    10    Mass.    59.      N.    J.— Allen    v. 
Craig,  14  N.  J.  L.  102.    N.  Y.— Simon- 
ton  V.  Barren,  21   Wend.   362;   Poucher 
V.    Holley,    3    Wend.    184;     Eansour     V. 
Keyes,  9  Cow.  128;  Lathrop  v.  Briggs, 
8  Cow.  171;  Powers  v.  Wilson,  7  Cow. 
274;  Yates  v.  Van  Eensselaer,  5  Johns. 
364;  Bonesteel  i'.  Garlinghouse,  60  Barb. 
338;   Savage  v.  Sully,  153  N.  Y.  Supp. 
532;    Green   v.   Young,   21   N.   Y.   Supp. 
255.     Pa. — Bamford    v.    Keefer,    68   Pa. 
389.     Vt. — Foster    v.    Collamer,    10    Vt. 
466;    Eno3    V.    Fenno,    Brayt.    36.      Va. 
Carthrae  v.   Clarke,   5   Leigh    (32   Va.) 
268;   Windrum   v.   Parker,   2   Leigh    (29 
Va.)    361.     Eng. — Clarke  v.   Clement,  6 
Terra  Eep.   525,   101   Eng.  Eeprint   683; 
Jaques  v.  Withy,   1   Term   Eep.  557,  99 
Eng.    Eeprint    1249;    Walker    v.    Alder, 
Style   117,   82    Eng.   Eeprint   575,   Trin. 
24  Car.  B.  E.  1671.     Can. — Eobinson  v. 
Provincial    Ex.    Commission,    32    Nova 
Scotia  216. 

[a]  See  also  Ahat  v.  Whitman,  7 
Mart.  N.  S.  (La.)  162,  recognizing  that 
such  was  rule  at  common  law,  but  de- 
nying its  application  in  Louisiana,  sinco 
no  such  consequence  followed  the  dis- 
charge of  a  debtor  from  imprisonment 
by  the  laws  in  force  antecedent  to  the 
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change  of  government  and  no  statute 
had  repealed  in  express  terms  the  pre- 
viously  existing  law. 

As  to  relief  on  motion  on  this  ground, 
see  tnfra,  II,  C,  15,  g. 

[b]  "The  reason  for  the  rule  was 
that  in  the  eye  of  the  law  the  arrest 
of  the  judgment  debtor  was  deemed  to 
be  a  satisfaction  of  the  judgment,  so 
that  there  no  longer  remained  any  judg- 
ment upon  which  an  execution  could 
issue."  Savage  v.  Sully,  153  N.  Y. 
Supp.  532. 

[c]  Although  it  was  not  the  inten- 
tion of  the  plaintiff  to  discharge  tho 
debt,  a  voluntary  discharge  by  a  cred- 
itor of  his  debtor  from  the  limits  of 
the  jail  discharges  the  judgment  and 
the  debt.  Poucher  r.  Holley,  3  Wend. 
(N.  Y.)   184. 

[d]  As  to  Guarantors. — A  distinction 
should  be  observed  between  this  tech- 
nical satisfaction  of  the  debt  and  pay- 
ment or  actual  satisfaction  thereof. 
The  former  operates  between  the  cred- 
itor and  debtor  only  and  is  not  a  bar 
to  an  action  against  guarantors  of  the 
debt  as  would  be  a  payment  or  actual 
satisfaction  thereof.  Terrell  v.  Smith, 
8  Conn.  426. 

21.  Vidrard  v.  Fradneburg,  53  How, 
Pr.  (N.  Y.)  339;  Poucher  r.  Holley,  3 
Wend.  (N.  Y.)  184;  Yates  v.  Van 
Eensselaer,  5  Johns.  (N.  Y.)  364; 
Blackburn  v.  Stupart,  2  East  243,  102 
Eng.  Eeprint  362.  See  also  Hooker  v. 
Daniels,  Brayt.   (Vt.)    32. 

22.  See  generally  the  statutes,  and 
Ex  parte  Bergman,  'l8  Nev.  331,  4  Pac. 
209. 

23.  U.  S. — Slocum  v.  Hathaway,  1 
Paine  290,  22  Fed.  Cas.  No.  12,952. 
Mass. — Putnam  v.  Needham,  2  Dane 
Abr.  650.    N.  J.— Allen  v.  Craig,  14  N. 
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and  tho  subsequent  discharge  therefrom,  operates  not  only  to  dis- 
charge the  judgment  upon  which  such  defendant  was  charged  in 
execution,  but  also  the  judgment  against  the  other  joint  trespasser.^* 

c.  On  Payment  or  Satisfaction.  —  (I.)  General  Statement.  —  It  is  the 
right  of  a  debtor  in  custody  under  an  execution  against  iiis  person 
to  be  discharged  ui)on  payment  of  the  judgment  and  fees,"  or  the 
portion  thereof  which  has  not  been  satisfied  by  the  term  of  his  im- 
prisonment.'" 

(II.)  Manner  of  Making  Pa3mient.27 — An  officer  can  receive  nothing 
in  satisfaction  of  a  capias  ad  satisfaciendum  but  money,  or  its  equiv^ 
alent.-**  Receiving  a  promissory  note,-'^  or  a  draft, ^"  is  not  a  pay- 
ment sufficient  to  justify  the  officer  in  discharging  the   defendant, 


J.  L.  102.  N.  Y.— Vidrard  r.  Fradne- 
burg,  53  How.  Pr.  339;  Kasson  f.  Peo- 
ple, 44  Barb.  347;  Ransom  v.  Keyes, 
9  Cow.  128.  Vt. — Bailey  v.  Kimbal,  1 
D.  Chip.  151. 

[a]  See  also  Abat  r.  Whitman,  7 
Mart.  N.  S.  (La.)  162,  recognizing 
common-law  rule,  but  denying  its  ap- 
plication in  Louisiana. 

[b]  Where  judgment  was  for  costs 
only  as  to  one  of  several  joint  debtors, 
the  release  of  such  debtor  upon  pay- 
ment of  the  costs  will  not  operate  to 
entitle  the  otlier  defendants  to  their 
release,  such  other  defendants  being  in 
custody  not  for  the  costs  but  for  the 
debt.  McLean  v.  Whiting,  8  Johns. 
(N.  Y.)   339. 

[c]  Such  consent  must  be  given  be- 
fore the  discharge;  a  consent  given 
after  escape  will  not  operate  to  dis- 
charge the  obligors  on  the  defendant's 
jail  limits  bond.  Slocum  r.  Hathaway, 
1  Paine  290,  22  Fed.  Cas.  No.  12,952. 
See  also  Kelly  v.  Thompson,  35  N. 
Bruns.    (Can.)    718. 

[d]  Stipulation  Not  To  Sue  a  Con- 
dition.— The  court  may  require  those 
debtors  remaining  after  discharge  of 
one  to  stipulate,  as  a  condition  to  their 
discharge,  that  they  will  not  bring  an 
action  on  account  of  their  arrest  and 
imprisonment.  Allen  r.  Craig,  14  N.  J. 
L.  102. 

24.  Kasson  r.  People,  44  Barb.  ("N". 
Y.)   347. 

[a]  Reason. — The  plaintiff  in  the 
judgments  is  entitled  to  but  one  satis- 
faction for  the  injury  he  has  sustained 
by  the  trespass  committed  by  the  de- 
fendants in  the  two  judgments;  and 
that  he  has,  by  imprisonment  of  one  of 
them,    and     his     discharge     therefrom. 


Kasson   v.    People,    44    Barb.    (X.    Y.) 
347. 

25.  U.  S.—In  re  Cavan,  5  Fed.  Cas. 
No.  2,528.  Ky.— Prather  r.  Beeler,  3 
Bibb  375;  Field  v.  Slaughter,  1  Bibb 
160.  Me.— See  Wilson  v.  Kuss,  20  Me. 
421.  N.  H.— Rogers  v.  McDeamiid,  7 
N.  H.  506.  N.  J.— Smith  v.  Allen,  1 
N.  J.  Eq.  43,  21  Am.  Dec.  33.  Va. 
Com.  V.  Webster,  8  Gratt.  (49  Va.) 
702. 

[a]  Such  a  discharge  is  one  "by 
due  course  of  law,"  within  the  mean- 
ing of  a  bond  conditioned  to  keep  the 
jail  limits  until  thus  discharged.  Smith 
V.  Allen,  1  N.  J.  Eq.  43,  21  Am.  Dec. 
33. 

26.  Hanchett  v.  Weber,  17  111.  App. 
114. 

Effect  of  imprisonment  as  discharge 
or  partial  discharge,  sec  xupra,  II,  C, 
11,  e. 

27.  As  to  manner  of  making  pay- 
ment generally,  sec  the  title  "Judg- 
ments, Satisfaction  of." 

28.  Mumford  r.  Armstrong,  4  Cow. 
(N.  Y.)  553;  Codwise  v.  Field,  9  Johns. 
(N.   Y.)    263. 

As  to  discharge  by  tendering  or  sur- 
rendering property,  see  infra,  II,  C, 
15,  1. 

[a]  An  agreement  between  the  sher- 
iff and  the  defendant  that  the  sheriff 
will  pay  the  judpjnient  debt  in  con- 
sideration of  a  debt  due  from  tho  sher- 
iff to  tho  defendant  in  the  judgmoat 
is  not  an  absolute  payment  or  satis- 
faction in  money,  constitutinjj  a  dis- 
charge. Codwise  f.  Field,  9  Johns.  (N. 
Y.)   263. 

29.  Townsend  v.  Olin,  5  Wend.  (N. 
Y.)  207;  Armstrong  r.  Garrow,  6  Cow. 
(N.  Y.)   465. 

30.  Mumford  t\  Armstrong,  4  Cow. 
(N.  Y.)   553. 
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unless  the  plaintiff  ratifies  such  act  of  the  officer.^^  Statutes  some- 
tiines  alter  this  rule,"-  and  it  does  not  apply  where  the  terms  of  the 
writ    authorize   payment   of   the   judgment   in   some   other  manner.^" 

(III.)  The  Effect."  —  When  thus  discharged  the  judgment  is  satisfied 
and  the  debtor  may  not  be  re-arrested  thereon.'"' 

d.  Fo)-  Failure  of  Creditor  To  Pay  Jail  Fees.  — (I.)  General  Statement. 
The  statutes  commonly  provide  that  the  failure  or  refusal  of  a  creditor 
to  pay  the  jail  fees  of  his  insolvent  debtor  shall  constitute  sufticient 
grounds  for  the  discharge  of  such  debtor.^^  Where  security  for  the 
expense  of  supporting  the  debtor  may  be  demanded^^  the  refusal  to 
give  it  within  the  required  time,  justifies  the  discharge  of  the  debtor 
from  arrest.^^  And  even  after  giving  security,  if  the  creditor  fail 
to  pay,  upon  demand,  the  debtor  may  be  released.^^  The  jailer  may, 
however,  hold  the  debtor  in  custody  in  spite  of  the  non-payment  of 
such  fees  and  expenses.^^ 

(II,)  Notice.  —  By  statute*"  and  in  some  states,  even  in  the  absence 
of  statute,  the  creditor"  or  his  attorney,*-  should  be  notified  before 
the  discharge  of  the  debtor  for  failure  to  pay  jail  fees,*=^  though  notice 
is  not  required  in  some  jurisdictions  before  discharging  the  debtor.** 


31.  Townsend  v.  Olin,  5  Wend.  (N. 
Y.)  207. 

32.  Bates  v.  Butler,  46  Me.  387. 

33.  MeCauley  v.  Kelly,  2  W..N.  C. 
(Pa.)   30. 

34.  Eogers  v.  McDearmid,  7   N.  H. 

506. 

35.  Ga.— State  v.  Simipson,  E.  M. 
Charlt.  122.  Mass.— Phillips  V.  Gray, 
1  Allen  492;  Blood  v.  Austin,  3  Pick. 
259.  N.  H. — Buck  r.  Meserve,  16  N. 
H.  422.  N.  y. — People  ex  rel.  Eied- 
man  v.  McCue,  18  Hun  53.  Ohio. 
Gill  V.  Miner,  13  Ohio  St.  182.  R.  I. 
Casev  V.  Viall,  17  E.  I.  348,  21  Atl. 
911.  "  S.  C— Furth  v.  Deloach,  2  Speers 
400. 

[a]  In  Rhode  Island  the  jailer  is 
required  upon  discharging  a  debtor  in 
such  a  case  to  stats  "in  his  formal 
discharge  on  the  jail-book  the  reason 
therefor."  Casey  v.  Viall,  17  E.  I. 
S48,  21   Atl.  911. 

[b]  Where  the  debtor  is  at  liberty 
under  a  prison  limits  bond  the  court 
will  not  order  his  discharge  on  this 
ground.  Ex  parte  Wilson,  2  Cranch  C. 
C.  7,  30  Fed.  Cas.  No.  17,779. 

36.  See  mpra,  IT,  C,  13. 

37.  Blood  )•.  Austin,  3  Pick.  (Mass.) 
259.  See  Webb  v.  EUigood,  .Jeff.  (Va.) 
59. 

Field  V.  Slaughter,  1  Bibb  (Ky.) 


38. 
160. 
39. 
40. 


Ex  parte  Lamson,  50  Cal.  306. 
Stroheim  v.  Deimel,  77  Fed.  802, 
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23  C.  C.  A.  467  (involving  111.  Eev.  St., 
1916,  ch.  72,  §30);  McPheters  v.  Mor- 
rill,  66  Me.   123. 

41.  Lucky  V.  Brandon,  1  Ohio  49. 

42.  Lucky  v.  Brandon,  1  Ohio  49. 

43.  Lucky  r.  Brandon,  1  Ohio  49. 
See  also  Kirkup  v.  Stickney,  5  Ohio 
Dec.  (Eeprint)  499.  Contra,  Newcomb 
&  Co.  V.  Weber,  13  Ohio  Dec.  386,  1 
Cin.  Sup.   Ct.   12. 

[a]  The  reason  for  this  requirement 
is  that  "a  creditor  cannot  be  said  to 
neglect  or  refuse  to  support  the  prison- 
er, when  he  has  no  knowledge  that  such 
support  is  required  of  him."  Lucky 
V.  Brandon,   1   Ohio  49. 

[b]  When  the  residence  of  both  the 
creditor  and  his  attorney  or  other  agent 
is  unknown  and  cannot  be  ascertained, 
the  notice  may  be  dispensed  with. 
Lucky   r.  Brandon,  1   Ohio  49. 

("c]  Notice  should  be  given  in  a  rea- 
sonable manner,  so  as  to  produce  effect. 
Lucky   V.  Brandon,  1  Ohio  49. 

44.  Mason,  Dickinson  &  Co.  v.  Car- 
hart,  Bro.  &  Co.,  30  Ga.  917.  See  Buck 
V.  Meserve,  16  N.  H.  422. 

[a]  In  Georgia  no  notice  is  required, 
except  where  the  debtor  has  been  sur- 
rendered by  bail,  "then  he  cannot  be 
discharged  for  failure  to  secure  jail 
fees  without  ten  days'  notice  to  the 
plaintiff."  Mason,  Dickinson  &  Co.  v. 
Carhart,  Bro.  &  Co.,  30  Ga.  917.  To 
the  same  effect  see  Field  v.  Putman,  22 
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(III.)  Order.  —  In  some  jurisdictioDf?  no  order  of  court  for  the  dis- 
charjjc  is  necessary;*^  in  others  an  application  to  the  court  and  an 
order  for  discharge  is  essential.*" 

(IV.)  Effect.  —  A  discharge  on  this  ground  does  not  operate  as  a 
satisfaction  of  the  judgment.*^ 

e.  On  Certificate  of  Falsity  of  Affidavit.  —  Some  statutes  provide 
that  the  arrested  debtor  may  cause  himself  to  be  brought  before  the 
court  or  magistrate  to  have  the  truth  or  falsity  of  the  facts  set  forth 
in  the  plaintiff's  affidavit  determined,  and  upon  a  certificate  of  their 
falsity  he  must  l^e  discharged  from  custody.*^ 

f.  On  Habeas  Corpus*^  —  (I.)  "^Vlien  Proper.  — The  writ  of  habeas 
corpus  will,  in  a  proper  case,  afford  the  debtor  relief  from  imprison- 
ment under  civil  process,''"  but  in  accordance  with  the  general  rule 
habe^.s  corpus  will  not  lie  when  some  direct  method  of  redress  as 
writ  of  error  or  appeal  is  available  to  the  debtor,^^  or  where  he  may 


Ga.    93;    McKenzie,    etc.    Co.    v.    Har- 
grove &  Co.,   22  Ga.   119. 

45.  Ky.— Field  v.  Slaughter,  1  Bibb 
160.  Mass.— Blood  r.  Austin,  3  Pick. 
259.  Ohio.— Gill  r.  Miner,  13  Ohio  St. 
182;  Kirkup  f.  Stickney,  5  Ohio  Dec. 
(Reprint)   499. 

[a]  "At  once  on  failure  of  the 
party,  at  whose  instance  he  is  confined, 
to  make  the  payment  required,  the 
debtor  is  entitled  to  his  liberty,"  and 
it  would  frustrate  the  intentions  of  the 
law  to  require  an  order  from  a  court  or 
judge  before  he  can  obtain  his  free- 
dom. People  ex  rcl.  Eiedman  v.  Mc- 
Cue,   18   Ilun    (N.   Y.)    53. 

46.  State  v.  Stiles,  12  N.  J.  L.  296, 
application   need   not  be   in  writing. 

[a]  No  notice  of  the  application 
need  be  given.  State  r.  Stiles,  12  N. 
J.  L.   296. 

47.  Lambert  r.  Wiltshire,  144  111. 
517,  33  N.  E.  538;  Strode  r.  Broad- 
well,  36  111.  419;  Marshall  Field  &  Co. 
r.  Freed,  191  111.  App.  619;  Tatem  v. 
Potts,  5  Blaekf.  (Ind.)  534.  But  see 
Strawsine  v.  Salisbury,  75  Mich.  542, 
42  N.  W.  966. 

48.  In  re  Proctor,  27  Vt.  118;  ^'.r 
parte  Davis,  18  Vt.  401. 

[a]  The  debtor  may  waive  his  right 
to  the  protection  of  such  a  statute  by 
procuring  his  release  upon  bail.  Ex 
parte  Davis,  18  Vt.  -ini. 

[b]  The  debtor  must  give  notice  to 
the  officer  when  he  is  taken  into  cus- 
tody, of  his  intention  to  avail  himself 
of  the  statute,  and  must  thereafter 
give  a  like  notice  to  the  creditor.  Ex 
parte  Davis,  IS  A't.  401. 

[c]  The  terms  or  language  of  the 


judge's  certificate  should  follow  the 
language  of  the  affidavit  and  negative 
so  nuu'li  of  it  as  would  support  the 
order  for  the  issuance  of  the  writ  under 
Vv^hich  the  d-ebtor  was  taken  into  cus- 
tody.    In  re  Proctor,  27  Vt.  118. 

49.  See  generally  10  Standard  Peoc. 
908. 

50.  Com.  r.  Keeper  of  County  Prison, 
14  Phila.  (Pa.)  396;  Hecker  v.  Jarret, 
3  Binn.  (Pa.)  404;  Com.  v.  Lecky,  1 
Watts   (Pa.)   66,  26  Am.  Dec.  37. 

[a]  As  to  necessity  of  actual  cus- 
tody, see  People  ex  rel.  Robinson  v. 
Hanchett,  111  111.  90,  where  the  court 
says:  "During  the  pendency  of  the 
application  for  a  discharge  .  .  .  under 
the  writs  of  habeas  corpus,  he  (the 
debtor)  was  at  large  under  recogniz- 
ance, and  he  was  not  in  the  custody 
of  the  sheriff  when  this  writ  was  served 
on  him.  But  respondent  waives  these 
objections." 

[b]  Admission  to  Bail. — After  an 
appeal  from  an  order  refusing  to  va- 
cate an  execution,  the  debtor  may  com- 
pel his  admission  to  bail  by  habeas 
corpus.  State  ex  rel.  Svverson  v.  Fos- 
ter, 84  Wash.  58,  146  Pac.  169,  L.  R.  A. 
1915E,  340. 

51.  See  Fleming  r.  Clark,  12  Allen 
(Mass.)  191 ;  Com.  v.  Keeper  of  County 
Prison,  14  Phila.  (Pa.)  396;  Com.  V. 
Leckv,  1  Watts  (Pa.)  66,  26  Am.  Dec. 
37. 

[a]  The  reason  for  such  a  rule  is 
that  to  permit  the  debtor  to  make  use 
of  this  remedy  under  any  other  con- 
dition "would  be  to  bring  different 
tribunals  into  collision,  and  to  pro- 
duce    endless     confusion."       Com.     v. 
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have  relief  through  an  application  to  the  court  in  which  the  cause  is 
pending.^-  But  where  these  remedies  have  been  lost  to  the  litigant, 
as,  for  example,  by  lapse  of  time,  relief  may  be  had  through  the  writ 
of  habeas  corpus.^^  When  otherwise  proper,  relief  may  be  had  on 
habeas  corpus  when  the  arrest  of  the  defendant,  although  predicated 
upon  a  regular  and  valid  judgment,  is  in  itself  invalid,^*  as  where 
the  writ  is  so  defective  as  to  be  void  rather  than  merely  voidable,^' 
or  the  issuance  is  in  a  case  in  which  such  a  writ  is  not  authorized  by 
law,^^  or  where  the  process  is  not  authorized  by  a  judgment,  order  or 
decree  of  the  court.^^ 

(II.)  The  Petition.  —  The  petition  must  present  a  case  in  which  it 
is  proper  for  the  court  to  order  the  debtor's  discharge  on  habeas 
corpus,^**  in  accordance  with  general  rules  elsewhere  discussed.'^^ 

(III.)  The  Hearing  and  Determination. —  A  notice  of  the  hearing  on 
the  writ  should  be  given  to  the  creditor  at  whose  instance  the  petitioner 


Keeper  of  County  Prison,  14  Phila. 
(Pa.)  396;  Com.  v.  Lecky,  1  Watts 
(Pa.)'  66,  26  Am.  Dec.  37. 

52.  Com.  f.  Lecky,  1  Watts  (Pa.) 
66,  26  Am.  Dec.  37. 

[a]  "Every  court  is  the  proper 
tribunal  to  judge  of  the  regularity  or 
abuse  of  its  process."  Com.  v.  Lecky, 
1   Watts    (Pa.)    66,  26  Am.  Dec.  37. 

53.  Com.  r.  Keeper  of  County  Pris- 
on,   14   Phila.    (Pa.)    396. 

54.  111. — Eisen  r.  Zimmer,  254  111, 
43,  98  N.  E.  285,  Ann.  Gas.  1913B,  876. 
Mass. — In  re  Davis,  111  Mass.  288. 
1^-.  J.— State  V.  Ward,  8  N.  J.  L.  120. 
Ore.— 7n  re  Level,  81  Ore.  298,  159  Pac. 
558.  Pa. — Johnston  v.  Coleman,  8  Watts 
&  S.  69. 

[a]  Where  the  debtor  has  been  dis- 
charged from  a  former  arrest  on  an 
execution  against  his  person  as  an  in- 
solvent he  is  thereafter  exempt  from 
rearrest,  see  infra,  II,  C,  15,  k,  (V), 
and  his  remedy  is  by  habeas  corpus, 
Johnston  V.  Coleman,  8  Watts  &  S, 
(Pa.)    69. 

[b]  The  question  of  temporary 
privilege  (1)  from  arrest  cannot  bo 
tried  by  habeas  corpus  (In  re  Lamport, 
21  Hun  [N.  Y.]  154),  (2)  unless  the 
statute  permits  it.  Gill  v.  Miner,  13 
Ohio  St.  182.  See  generally  the  title 
"Privilege." 

55.  Nev. — Ex  parte  Bergman,  18 
Nev.  331,  4  Pac.  209.  N.  Y.— People 
ex  rel.  Brack  v.  Eeilly,  58  How.  Pr. 
218;  People  ex  rel.  Utley  v.  Seaton,  25 
Hun  305.  Pa. — Hecker  v.  Jarret,  3 
Binn.  404;  Com.  v.  Lecky,  1  Watts 
66,  26  Am.  Dec.  37. 

See  10  Standard  Proc.  942. 

Vol.  XVI 


[a]  Where  the  writ  fails  to  specify 
the  county  to  which  the  execution 
against  the  property  of  the  debtor  ran, 
he  is  entitled  to  discharge  on  habeas 
corpus.  People  ex  rel.  Brack  v.  Eeilly, 
58  How.  Pr.   (N.  Y.)   218. 

56.  People  ex  rel.  Burroughs  v.  Wil- 
lett,  26  Barb.  (N.  Y.)  78;  In  re  Level, 
81  Ore.  298,  159  Pac.  588. 

[a]  Where  the  action  is  one  in 
■which  arrest  is  unauthorized  the  debtor 
may  be  discharged  on  habeas  corpus, 
though  the  better  practice  would  be 
to  move  to  set  aside  the  writ.  People 
ex  rel.  Harris  v.  Gill,  85  App.  Div.  192, 
83  N.  Y.  Supp.  135,  holding  that  "while 
a  party  cannot  review  a  judgment  or 
decree  under  the  guise  of  a  writ  of 
habeas  corpus,  yet  where  his  custody 
is  unauthorized  or  unlawful,  it  seems 
quite  clear  that  he  has  a  right  to  that 
remedy  to  procure  his  discharge." 

[b]  Findings  and  conclusions  of  law 
not  authorized  by  the  pleadings  will 
not  support  an  execution  against  the 
debtor's  body  and  such  an  execution 
predicated  thereupon  will  be  relieved 
against  on  habeas  corpus.  In  re  Level, 
81   Ore.  298,  159  Pac.  558. 

[cl  If  new  facts  should  arise  by 
which  the  debtor  is  entitled  to  have 
an  execution  issue  against  his  property 
only,  he  may  secure  his  release  on 
habeas  corpus.  Wright  v.  Hazen,  24 
Vt.   143. 

•57.  People  ex  rel.  Burroughs  v.  Wil- 
lett,  26  Barb.   (N.  Y.)   78. 

58.  McKenzie,  Cadow  &  Co.  v.  Har- 
grove &  Co.,  22  Ga.  119. 

59,  See  10  Standard  Proc.  920,  et 
seq. 
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is  in  custody.""  Statutes  sometimes  provide  that  when  the  petitioner's 
claim  to  relief  is  based  upon  some  matter  in  pais  it  shall  he  determined 
by  a  jury."^  The  regularity  and  propriety  of  the  arrest  may  be  in- 
quired into  on  ha})eas  corpus,''-  as  may  also  the  sufficiency  of  the 
execution"^  and  the  affidavit  upon  which  it  was  issued,"*  but  if  the  im- 
prisonment of  the  debtor  is  in  all  respects  legal  he  will  not  be  dis- 
charged on  habeas  corpus.''® 

g.  On  Motion. — (T.)  Grounds.  — "Wliere  the  cause  of  action  is  one 
upon  which  arrest  is  not  authorized,""  or  the  arrest  is  made  at  a  time 
when  the  debtor  is  exempt  from  process  in  civil  cases,"^  or,  under 
some  statutes,  where  he  is  arrested  for  fraud  or  for  concealing  his 
proj)erty,''^  he  may  be  discharged  from  imprisonment  on  motion.®" 
Wlien  the  creditor  has  consented  to  the  discharge  of  one  of  several 
joint  debtors  the  remaining  debtors  may  have  their  discharge  by 
showing  this  fact  on  motion.^"  The  court  cannot,  however,  discharge 
an  imprisoned  debtor  because  of  ill-health,"  or  because  the  sheriff  is 
not  complying  with  the  law  as  to  the  method  of  imprisonment,  where 
a  remedy  of  damages  is  provided.''-  Insanity  of  the  debtor  either  be- 
fore or  after  arrest,  is  not  a  ground  for  discharge/^  except  where  the 
statute  so  provides.'^* 

(II.)  Notice.  —  Such  a  motion  is  made  after  a  notice  stating  the 
grounds  thereof,^®  served  on  the  creditor^"  or  bis  attorney." 


60.  Ilecker  v.  Jarret,  3  Blnn.  (Pa.) 
404,  holding  that  a  failure  to  give  such 
a  notice  invalidates  the  entire  pro- 
ceeding. 

61.  Wallace  Elliott  &  Co.  r.  Prott, 
4  Mackey  (D.  C.)  259,  involving  a 
statute  giving  the  debtor  the  right  to 
have  the  truth  of  the  affidavit  on  which 
his  arrest  was  procured  determined  by 
a  jury  on  habeas  corpus  proceedings. 

62.  Mass. — In  re  Blake,  106  Mass. 
501.  N.  Y. — People  ex  rel.  Burroughs 
V.  Willett,  26  Barb.  78.  Pa.— Johnston 
V.  Coleman,  8  Watts  &  S.  69. 

As  to  questions  which  may  be  raised 
by  habeas  corpus,  see  supra,  11,  C,  15,  f. 

[a]  "The  question  whether  the  pris- 
oner was  a  person  of  such  a  description 
or  condition  as  could  be  lawfully  ar- 
rested on  proceedings  in  the  form 
adopted,  is  clearly  open  to  proof  upon 
a  hearing  on  a  writ  of  habeas  corpus." 
Blake's  Case,  106  Mass.  501,  person 
under  guardianship  as  a  sjiendthrift, 
charged  with  fraudulently  withholding 
his  estate. 

63.  7?!  re  Blake,  106  IMass.  501.  Seo 
snpra,  IT,  C,  15,  f. 

64.  In  re  Blake,  106  Mass.  501. 

65.  In  re  Leahev,  58  Vt.  724,  5  Atl. 
895. 

66.  Smith  v.  Knapp,  30  N.  Y.  581,  591. 


67.  Secor  v.  Bell,  18  Johns.  (N.  T.) 
52;  Scofield  v.  Krieser,  61  Hun  368,  16 
N.  Y.  Supp.  126,  21  Civ.  Proc.  294. 
See  generally  the  title   "Privilege." 

68.  In  re  Ennor,  105  111.  105;  First 
Nat.  Bank  i:  Sanford,  83  111.  App.  58, 
involving  Hurd's  Eev.  St.  (111.),  1916, 
ch.   72,   §5. 

69.  As  to  motion  to  quash,  the  pro- 
cess, see  siipra,  11,  C,  14. 

70.  Allen  v.  Craig,  14  N.  J.  L.  102. 
See  supra,  II,  C,  15,  b,  (IV). 

71.  Moore  v.  McMahou,  20  Hun  (N. 
Y.)   44. 

72.  Lockwood  v.  Mercereau,  6  Abb. 
Pr.   (N.  Y.)   206. 

73.  Bush  V.  Pettibone,  4  N.  Y.  300, 
1  Code  Rep.   (X.  S.)   264. 

74.  Bush  r.  Pettibone,  4  N.  Y.  300, 
1   Code  Jiep.   (X.  S.)    264. 

fa]  Sending  Debtor  to  Insane  Asy- 
lum.— Under  a  statute  authorizing  the 
discharge  of  an  insane  debtor  and  the 
sending  him  to  an  asylum,  the  latter 
is  inseparably  connected  with  the  pow- 
er to  discharge,  and  an  unconditional 
order  of  discharge  in  such  a  case  is 
void.  Bush  r.  Pettibone,  4  N.  Y.  300, 
1   Code  Rep.    (N.  S.)    164. 

7&     Allen  r.  Craig,  14  N.  J.  L.  102. 

76.  Allen   r.  Craig,   14  N.  J.  L.  102. 

77.  Allen   v.  Craig,  14  N.  J.  L.  102. 
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(ni.)  Imposition  of  Terms. —  The  court  may,  in  some  cases,  impose 
upon  the  applicant  certain  terms  or  conditions  in  granting  him 
relief."^ 

h.  By  Opf ration  of  Law  and  Lapse  of  Time.  —  Upon  the  enact- 
ment of  a  statute  providing  that  no  one  shall  be  detained  in  custody 
on  an  arrest  in  certain  designated  civil  cases,  a  debtor  in  custody  in 
such  a  case  is  entitled  to  his  discharge  at  once.^^  So  upon  the  lapse 
of  the  time  beyond  which  imprisonment  miay  not  lawfully  continue^" 
the  debtor  is  entitled  to  his  release,  whether  a  bond  for  the  jail 
limits  has  been  given, ®^  or  he  be  in  actual  custody. ^^ 

1.  On  TaTxing  an  Appeal.  —  Under  some  statutes  the  debtor  may  be 
released  from  custody  on  his  bond  given  on  appeal,®^  and  it  has  been 
held  that  he  should  be  admitted  to  bail  pending  an  appeal  from  an 
order  refusing  to  vacate  the  writ.^*  But  a  stay  of  proceedings  granted 
upon  the  allowance  of  a  writ  of  error  will  not  operate  as  a  supersedeas 
to  discharge  the  debtor  who  has  been  committed. ^^ 

j.  On  Bond  for  Jail  Lihertics.  —  (I.)  Generally.  — Generally  the  im- 
prisoned debtor  is  entitled  to  be  admitted  to  the  liberties  of  the  jail 
upon  delivering  to  the  sheriff  an  approved  undertaking,^'^  except  in 


78.  Allen  r.  Craig,  14  N.  J.  L.  102. 
And  see  generally  the  eases  cited  infra, 
this  section. 

[a]  Written  stipulation  not  to  sue 
for  false  imprisonment,  may  be  re- 
quired. N.  J. — Allen  v.  Craig,  14  N.  J. 
L.  102.  N.  Y.— Deyo  v.  Van  Valken- 
burgh,  5  Hill  242;  Davis  v.  Wiggins,  1 
How.  Pr.  (N.  Y.)  159,  not  to  sue 
plaintiff's  attorney.  Can. — Beams  v. 
Perchard,  1  Morris  Newf.  Eep.  (1854- 
64)    2.D4. 

[b]  But  where  execution  issued  on 
a  judgment  previously  paid  in  full, 
terms  mav  not  be  exacted.  Devo  v. 
Van  Valkenburgh,  5  Hill  (N.  Y.)'  242; 
Mayer  v.  Rothschild,  59  How.  Pr.  (N. 
Y.)    510. 

79.  Sedgwick  v.  Knibloe,  16  Conn. 
219. 

[a]  If  he  is  at  liberty  under  a  bond 
for  the  prison  limits  he  may  depart 
therefrom,  and  will  not  be  guilty  of  an 
escape.  Sedgwick  v.  Knibloe,  16  Conn. 
219. 

80.  See  .swpra,   II,   C,   11,  b,   (IV). 

81.  Rosenzweig  v.  United  States 
Fidelity,  etc  Co.,  151  N.  Y.  Supp.  237. 

82.  U.  S.— Stroheim  v.  Deimel,  77 
Fed.  802,  23  C.  C.  A.  467,  involving 
111.  Rev.  St.,  1916,  ch.  72,  §34.  111. 
Hanehett  v.  Weber,  17  111.  App.  114. 
N.  Y. — People  ex  rel.  Lust  r.  Grant,  18 
Abb.  N.  C.  220;  Padreshefsky  v.  Wal- 
ton, 65  App.  Div.  432,  72  N.  Y.  Supp. 
979. 
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I     [a]     Without  application  to  the  court. 

I  Padreshefskv    r.   Walton,   65   App.   Dir. 
432,  72  N.  Y.  Supp.  979. 

[b]  Upon  fiUng  the  required  sched- 
ule of  his  property.  Subim  v.  Isador, 
8S  111.  App.  96. 

83.  Mahler  v.  Sinsheimer,  20  111. 
App.  401. 

84.  State  ex  rel.  Syverson  v.  Foster, 
84  Wash.  58,  146  Pac.  169,  L.  K.  A. 
1915E,   340. 

[a]  His  remedy  is  by  habeas  corpus 
if  bail  is  denied  him.  State  ex  rel. 
Syverson  r.  Foster,  84  Wash.  58,  146 
Pac.  169,  L.  R.  A.  1915E,  340.  See 
supra,   II,   C,   15,  f. 

85.  Sherrill  v.  Campbell,  21  Wend, 
(N.  Y.)   287. 

86.  Ky.— Prather  v.  Beeler,  3  Bibb 
375;  Barns  v.  Williams,  2  Bibb  562; 
Field  V.  Slaughter,  1  Bibb  160;  Hub- 
bard v.  Harrison,  1  Bibb  550.  Mass. 
Barker  r.  Rvan,  1  Allen  72;  Lothrop 
V.  Ide,  13  Gray  93;  Brown  r.  Bartlett, 
5  Gray  461  ;  Pooley  r.  Cotton,  3  Gray 
496.  Mich. — Kruse  r.  Kingsbury,  102 
Mich.  100,  60  N.  W.  443;  Gunn  i: 
Geary,  44  Mich.  615,  7  N.  W.  235.  N.  Y. 
Battle  V.  National  Surety  Co.,  78  Misc. 
253,  138  N.  Y.  Supp.  46.  N.  C— Nor- 
tham  V.  Terrv,  30  N.  C.  175.  S.  C. 
Hurst  r.  Samuels,  29  S.  C.  476,  7  S.  E. 
822.  Tenn. — Sumner  v.  Henry,  4  Yerg. 
155.  Vt.— Lowrey  v.  Hine,  2  D.  Chip. 
59. 

[a]    The  purpose  of  the  bond  is  to 
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those  classes  of  cases  where  the  statute  otherwise  provides."    No  peti- 
tion is  required.^® 

(II.)  The  Bond. —  (A.)'  General  Requisites. —  This  bond  should  sub- 
stantially comply  with  the  statutory  requirements,^^  in  which  event 
it  is  sufficient ;°°  it  need  not  follow  the  exact  lanoruage  thereof. °^  It 
should  contain  a  concise  statement  of  the  facts  whicli  led  up  to  its 
execution.^2  The  conditions  contained  in  the  bond  should  be  no  more 
than  is  provided  for  by  the  statute  under  which  such  bond  is  given. ^-^ 
A  bond  which  violates  this  requirement  is  void,^*  as  is,  also,  a  bond 
which  contains  conditions  prohibited  by  statute.°^  But  defects  which 
do  not  reach  the  substance  of  the  bond  will  not  invalidate  it,''"  nor  will 


indemnify  the  party  at  whose  instance 
the  prisoner  is  confined  from  the  pos- 
sibility of  the  satisfaction  of  the  judg- 
ment being  defeated  by  the  escape  of 
the  prisoner.  Battle  r.  National  Surety 
Co.,  78   Misc.   25:5,   U^  N.  Y.   Siipp.  4(1. 

[b]  Actual  Custody.— (1)  lt_  has 
been  held  under  a  statute  providing 
for  this  relief  for  "persons  .  .  .  com- 
mitted to  prison,"  that  the  debtor  must 
actually  be  in  jail  at  the  time  of 
giving  the  bond;  otherwise  the  bond 
is  void.  Northam  v.  Terry,  30  N.  C. 
175.  (2)  Compare  Doyle  r.  Boyle,  19 
Kan.  168,  where,  under  statutes  pro- 
viding that  "any  person  imprisoned, 
etc.,"  may  apply  for  relief  in  this  man- 
ner, it  was  heid  that  the  bond  need 
not  recite  that  the  debtor  is  actually 
in  jail;  it  is  enough  that  it  aver  that 
the  debtor  is  in  the  custody  of  the 
sheriff. 

[c]  In  United  States  Courts. — As 
respects  proceedings  for  this  relief 
debtors  in  custody  under  United  States 
process  shall  be  dealt  with  in  the  same 
manner  as  prisoners  under  state  process. 
United  States  v.  Knight,  14  Pet.  (U.  S.) 
301,  10  L.  «d.  465;  United  States 
r.  Noah,  1  Paine  368,  27  Fed.  Cas. 
No.  15,894.  See  also  United  States  r. 
Anderson,  2  Cranch  C.  C.  157,  24  Fed. 
Cas.  No.  14,450.  Compare  Banlc  of  the 
United  States  r.  Tyler,  4  Pet.  (U.  S.) 
366,  386,  7  L.  ed.  888;  Knox  v.  Sum- 
mers, 2  Cranch  C.  C.  12,  14  Fed.  Cas. 
No.   7,914.     And  see  svpra,  II,  C,  3. 

87.  Vermont  Life  Ins.  Co.  r.  Dodge, 
48  Vt.  156.  See  also  as  to  close  con- 
finement, supra,  II,  C,  11,  b,   (HI). 

88.  Ex  parte  Cantey,  11  Rich.  L. 
(S.   C.)    520. 

89.  Miss.  —  Winchester  V.  Collins, 
Walk.  535.  N.  J.— Camp  v.  Allen,  12 
N.  J.  L.  1.  Can. — Kingan  v.  Hall,  23 
U.  C.  q.  B.  503. 


90.  La. — Dunbar  v.  Owens,  10  Rob. 
139.  Mass. — Wiggin  v.  Peters,  1  Mete. 
127.  N.  J.— Camp  v.  Allen,  12  N.  J. 
L.  1;  Smith  r.  Allen,  1  N.  J.  Eq.  43, 
21  Am.  Dec.  33.  Tenn. — Sumner  v. 
Henry,  4  Yerg.  155.  See  also  Sharp 
V.  Nelson,  9  Yerg.  34. 

91.  La. — Dunbar  r.  Owen,  10  Rob, 
139.  Miss. — Winchester  v.  Collins, 
Walk.  535.  N.  J.— Camp  v.  Allen,  12 
N.  J.  L.  1.  Can.— Kingan  f.  Hall,  23 
U.  C.  Q.  B.  503,  where  the  failure  to 
insert  the  adjective  "close"  before  the 
noun  "custody,"  as  per  the  language 
of  the  statute,  was  held  not  fatal. 

[a]  If  there  is  a  verbal  difference 
from  the  form  prescribed  by  statute 
])ut  none  in  substance  and  effect,  the 
liond  is  good.  Camp  v.  Allen,  12  N.  J, 
L.  1. 

92.  Spader  r.  Frost,  4  Blackf.  (Ind.) 
190. 

[a]  The  Reason. — These  statements 
are  by  way  of  showing  a  consideration 
for  the  instrument.  Spader  v.  Frost,  4 
Blackf.   (Ind.)    190. 

93.  Miss.  —  Winchester  V.  Collins, 
Walk.  535.  N.  J.— Camp  r.  Allen,  12 
N.  J.  L.  1.  N.  y.— Sullivan  v.  Alex- 
ander, 19  Johns.  233.  Vt. — Lyon  r. 
Ide,  1  D.  Chip.  49. 

94.  Lyon  v.  Ide,  1  D.  Chip.  (Yt.) 
46. 

[a]  The  reason  for  this  rule  is  that 
a  contrary  rule  "would  open  a  wide 
door  to  extortion,  and  the  most  griev- 
ious  oppression."  Lvon  v.  Ide,  1  D. 
Chip.    (Vt.)   46. 

95.  Kingan  v.  Hall,  23  U.  C.  Q.  B. 
503. 

96.  Sevmour  r.  Harvev,  8  Conn.  63; 
Wilcox    r.    Tsmon,    34    Mich.    268. 

[a]  A  substantial  compliance  with 
the  statute  is  sufficient.  Sumner  V. 
Henrv,  4  Yerg.  (Tenn.)  155.  See  also 
Sharp  V.  Nelson,  9  Yerg.  (Tenn.)   34. 
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the  use  of  language  which,  in  effect,  does  not  increase  the  obligor's 
liability.^'  That  the  bond  does  not  impose  all  the  statutory  condi- 
tions is  ground  of  complaint  by  the  creditor,^^  but  not  by  the  debtor.^^ 

Joint  debtors  thus  in  custody  may  give  a  joint  bond  to  procure  their 
release.^ 

(B.)  Amount.  —  The  amount  of  the  bond  is  generally  determined  by 
reference  to  the  statute.- 

■(C.)  To  Whom  Given.  —  This  bond  should  be  payable  to  the  sheriff^ 
rather  than  to  the  jailer,*  and  it  should  run  to  the  sheriff  and  his 
successors,  rather  than  to  the  sheriff  and  his  executors  and  admin- 
istrators.^ Statutes  sometimes  provide  to  whom  the  bond  shall  be 
given  in  case  of  vacancy  in  the  sheriff's  office." 

When  a  debtor  is  in  the  custody  of  a  United  States  marshal,  this  bond 
should  nevertheless  be  made  to  the  sheriff  to  whom  the  debtor  was 
delivered.^ 


[b]  Matter  which  amounts  but  to  a 
repetition  of  a  condition  already  ap- 
pearing in  the  bond  is  considered  as 
surplusage  and  will  not  effect  its  valid- 
ity.    Camp  V.  Allen,  12  N.  J.  L.  1. 

"^[c]  A  bond  bearing  date  before  the 
commitment  is  not  invalid  if  in  fact 
executed  subsequent  thereto.  Clark  v. 
Kidder,  12  Vt.  689. 

97.  Winchester  V.  Collins,  Walk, 
(Miss.)    535. 

98.  Clapp  r.  Hayward,  15  Mass. 
276. 

99.  Seymour  r.  Harvey,  8  Conn.  63; 
Thacher  v.  Williams,  14  Gray  (Mass.) 
324. 

l!  McGuire  v.  Pierce,  9  Gratt.  (50 
Va.)  167. 

2.  Ala. — Croom  v.  Travis'  Admr.,  10 
Ala.  2.37.  Ind.— Spader  v.  Frost,  4 
Blackf.  190.  Me. — Gooeh  v.  Stephen- 
son, 15  Me.  129;  Coffin  v.  Herrick,  10 
Me.  121.  Mass. — Thacher  v.  Williams, 
14  Gray  324.  N.  H.— Gordon  v.  Ed- 
son,  2  N.  H.  152.  N.  Y.— Smith  v. 
Jansen,  8  .Johns.  Ill;  Dole  v.  Moulton, 
2  .Johns.  Cas.  205.  E.  I.— In  re  Mc- 
Manaman,  16  K.  I.  358,  16  Atl.  148,  1 
L.  R.  A.  561,  and  note. 

[a]  Determined  by  Jailer. — Udall  v. 
Eice,  1   Tyler   (Vt.)    213. 

[b]  The  sheriff's  fees  for  commit- 
ment are  not  include<l  in  fixing  the 
amount  of  this  bond  under  statutes  di- 
recting that  it  be  in  an  amount  double 
"the  sum  for  which  the  debtor  was 
imprisoned."  Gordon  v.  Edson,  2  N.  H. 
152. 

3.  Barns  V.  Williams,  2  Bibb  (Ky.) 
562;   Field  v.  Slaughter,  1  Bibb    (Ky.) 

Vol.  XVI 


160.     See  also  Hubbard  v.  Harrison,  1 
Bibb    (Ky.)    550. 

[a]  When  the  sheriff  is  in  custody 
he  may  give  a  bond  to  the  officer  in 
whose  custody  he  is.  Denton  v.  Adams, 
6    Vt.   40. 

[b]  When  the  sheriff  is  also  the 
creditor  he  may  yet  take  a  bond  for 
the  release  of  the  debtor.  The  rela- 
tionship of  debtor  and  creditor  will  not 
affect  the  validity  of  the  bond.  Low- 
rey  v.   Hine,  2   D.   Chip.    (Vt.)    59. 

[c]  To  Under  Sheriff.— Under  a 
statute  providing  that  the  bond  shall 
be  executed  to  the  officer  making  the 
arrest  this  bond  may  be  given  to  the 
under  sheriff.  Wilcox  v.  Ismon,  34  Mich. 
268. 

4.  Barns  v.  Williams,  2  Bibb  (Ky.) 
562.  See  also  Field  v.  Slaughter,  1 
Bibb   (Ky.)   160. 

5.  Wilcox  V.  Ismon,  34  Mich.  268; 
Meredith  v.  Duval,  1  Munf.  (15  Va.) 
76.  And  see  Kruse  v.  Kingsbury,  102 
Mich.  100,  60  N.  W.  443,  where  it  is 
pointed  out  that  the  bond  is  for  the 
indemnification  of  the  sheriff  in  his 
official  capacity  rather  than  as  an  in- 
dividual. But  see  Lyman  v.  Mower,  2 
Vt.  517. 

6.  Wilcox  V.  Ismon,  34  Mich.  268; 
Denton  v.  Adams,  6  Vt.  40. 

7.  United  States  r.  Noah,  24  Fed. 
Cas.  No.  15,894;  Winchester  v.  Collins, 
Walk.  (Miss.)  535;  Offutt  V.  Bowen, 
Walk.  (Miss.)  545.  Compare,  Moore  v. 
Allen,  3  J.  J.  Marsh.  (Ky.)  612;  War- 
ren V.  Russel,  1  D.  Chip.  (Vt.)  193, 
holding  that  in  such  a  case  a  bond 
given  to  the  sheriff  is  void. 
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(D.)  Approval.  — The  statutes  of  some  states  require  that  this  bond 
shall  be  approved  by  the  creditor,*  or  by  two  justices  of  the  peace,'' 

(E.)  ExKcuTioN,  Deiivfry  and  Acceptance.' —  This  bond  sliould  1)0  exe- 
cuted hy  both  the  principal  and  liis  surety.'"  Delivery  to  the  jailer  is 
a  i-uflicient  delivery  to  the  obligee." 

(III.)  Actions  on  Bond  or  Recognizance. — (A.)  Generally.  — An  imper- 
fect ])ond  may  be  reformed/-  and  damap:es  for  a  breach  thereof 
awarded  at  the  same  time  by  a  court  of  equity/^ 

(B.)  Parties. —  Suit  may  be  broug-ht  by  the  sheriff  in  his  own 
name/*  or  by  his  successor  in  office/^  unless  he  has,  on  demand,  as- 
signed the  bond  to  the  creditor.^°  After  such  assignment  the  creditor 
is  a  proper  party  to  sue  upon  the  bond/'' 


[a]  The  reason  for  such  a  rule  is 
expressed  in  United  States  r.  Noah,  1 
Paine  3G8,  27  Fed.  Cas.  No.  15,894, 
decided  under  an  act  of  congress  de- 
claring prisoners  on  civil  process  of  the 
Tl'nited  States  to  be  entitled  to  like 
privileges  of  the  yards  or  limits  as  pris- 
oners under  state  process.  The  court 
Bays:  "So  long  as  the  state  jails  were 
to  be  used  for  the  United  States'  pris- 
oners under  United  States  process,  it 
■was  highly  fit  and  proper  they  should 
be  dealt  with  as  prisoners  under  state 
process." 

8.  Coffin  r.  TTerrick,  10  Me.  121. 

[a]  Creditor's  approval  may  be  be- 
fore or  after  discharge  of  debtor,  ' '  for, 
if  after,  it  is  a  ratification  of  the  act 
done  by  the  prison  keeper,  in  releas- 
ing the  debtor  from  his  custody." 
Coffin  r.  Herrick,  10  Me.  121.  See  gen- 
erallv  the  title  "Justification  of  Sure- 
ties.'' 

9.  Coffin  r.  Herrick,  10  Me.  121, 
125. 

[a]  This  requirement  may  be  waived 
by  the  creditor.  Bartlett  r.  Willis,  3 
Mass.  86. 

10.  Kan. — Hickman  r.  Fargo,  1  Kan. 
App.  695,  42  Pac.  381.  La.— Curtis  r. 
l^Ioss,  2  Rob.  367.  Mass. — Pratt  v. 
Gibbs,   0    Cush.   82. 

[a]  Though  imperfect  as  a  statutory 
bond,  by  reason  of  the  failure  of  the 
principal  to  execute  it,  it  may  yet  be 
good  as  a  common-law  obligation.  In- 
gram c.  State,  10  Kan.  630;  Hickman 
V.  Fargo,  1  Kan.  Ann.  695,  42  Pac. 
381. 

11.  Kimbnll   r.  Preble,   5   :\re.  353. 
[a]     Acceptance  of  the  bond  mav  bo 

implied      from      the      conduct      of  '  the 
obligee.     Coffin  r.  Herrick,  10  Me.  121. 

12.  Bowen    v.    Gresham,    6    Blackf. 


(Ind.)  452;  Smith  v.  Allen,  1  N.  J.  Eq. 
43,  21  Am.  Dec.  33. 

[a]  Suit  without  reformation,  see 
Bowen  v.  Gresham,  6  Blackf.  (Ind.) 
452. 

13.  Smith  r.  Allen,  1  N.  J.  Eq.  43, 
21   Am.  Dec.   33. 

fa]  The  equitable  doctrine  that 
equity  will  not  aid  in  enforcing  a  pen- 
alty will  not  defeat  such  an  action. 
Smith  V.  Allen,  1  N.  J.  Eq.  43,  21  Am. 
Dec.  33. 

14.  Kruse  r.  Kingsburv,  102  Mich. 
lOOj  60  N.  W.  443;  Weeks  v.  Stevens, 
7  Yt.  72;  Lyman  v.  Mower,  2  Vt.  517; 
Lowroy  r.  Hine,  2  D.  Chip.   (Vt.)   59. 

[a]  Payment  Not  Material. — This 
is  true  whether  he  has  paid  anything 
to  the  creditor  or  not.  Lyman  V. 
Mower,  2  Vt.  517. 

15.  Kruse  r.  Kingsbury,  102  Mich. 
100,  60  N.  W.  443.  See  supra,  II,  C, 
15,  j,  (II),  (C).  But  see  Lyman  v. 
Slower,  2  Vt.  517,  in  case  of  death  of 
dieriff. 

[a]  No  assignment  to  the  successor 
is  necessarv.  Kruse  r.  Kingsburv,  102 
Mich.  100,  60  N.  W.  443. 

[b]  In  case  the  sheriff  is  bankrupt 
or  attem])ts  in  bad  faith  to  control  the 
hond  to  the  detriment  of  tlie  creditor 
it  ha<<  been  said  that  the  creditor 
might  institute  an  action  in  the  sher- 
iff's name  and  prosecute  it  for  his  own 
benefit.  See  Weeks  v.  Stevens,  7  Vt. 
72. 

16.  See  Kruse  r.  Kingsburv,  102 
:\rich.  100,  60  N.  W.  443;  Weeks  r. 
Stevens,  7  Vt.  72. 

17.  See  the  following:  Mich. — Kruso 
r.  Kingsburv,  102  Mich.  100,  60  N.  W. 
44  3.  N.  J.— Smith  v.  Allen,  1  N.  J. 
Eq.  43,  21  Am.  Dec.  33.  Vt.— Lyman 
v.  Mower,  2  Vt.  517. 
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(C.)  Decl.\ration  or  Complaint. —  The  doelaration  should  aver  not  only 
the  execution  of  the  bond^^  and  a  brea(ih  of  the  condition  thereof/^ 
but  should  show,  as  well,  the  existence  of  a  case  in  which  the  execution 
of  such  a  bond  was  authorized  by  statute.^" 

The  description  of  the  judijment  as  given  in  the  allegations  with 
respect  thereto,  should  not  vary  from  that  given  in  the  bond  as  set 
forth  in  the  declaration  or  complaint. ^^  It  is  not  necessary  to  allege 
a  demand  for  payment  of  the  bond.^^  Actual  damages  need  not  ap- 
pear from  the  complaint,^^  except  where  the  bond  is  considered  an 
indemnity  bond.^*  Surplusage  will  not  vitiate  an  otherwise  proper 
declaration,^^  unless  it  shows  the  imprisonment  to  be  illegal.^^ 

(D.)  Plea  or  Answer. 27  —  Defects  which  render  illegal  the  proceed- 
ings prior  to  the  commitment,  should  be  specially  pleaded,^^  unless 
they  appear  from  the  declaration  or  complaint.-^  Performance  must 
be   alleged   in   accordance   with   general   rules   elsewhere  discussed,^" 


[a]  A  joint  debtor  -who  has  pur- 
chased the  judgment  cannot  sue  on  the 
bonrl  given  by  his  co-debtor,  since  tlie 
debt  is  extinguished  by  the  purchase. 
Allen  V.  Ogden,  12  Vt.  "9. 

18.  Clark  r.  Kidder,  12  Vt.  689. 

[a]  The  signing  and  sealing  need 
not  be  alleged  in  express  terms  if  they 
appear  by  fair  intendment.  Denton  v. 
Adams,  6  Vt.  40. 

[b]  The  date  of  the  "bond  (1)  need 
not  be  alleged  by  express  averment; 
it  is  sufScient  to  allege  that  on  a  cer- 
tain day,  naming  it,  the  defendants 
executed  and  delivered  the  bond.  Clark 
i:  Ki*)der,  12  Vt.  689.  (2)  The  date 
alleged  must  correspond  with  the  bond 
itself,  to  avoid  a  fatal  variance.  Clark 
f.  Kidder,  12  Vt.  689. 

19.  Martin  V.  Kennard,  3  Blackf. 
(Ind.)  4.30.  See  also  Bulkley  v.  Finch, 
37  Conn.  71. 

20.  Martin  v.  Kennard,  3  Blackf. 
(Tnd.)  430;  Lowrey  v.  Barney,  2  T). 
Chip.  (Vt.)  11.  See  United  States  Bank 
V.  Tucker,  7  Vt.  134,  as  to  what  need 
not  be   alleged. 

[a]  The  declaration  should  aver  the 
existence  of  the  .indgment  and  execu- 
tion. Martin  v.  Kennard,  3  Blackf. 
(Ind.)  430.  See  also  United  States 
Bank  v.  Tucker,  7  Vt.  134. 

[b]  Command  of  the  Writ. — An  al- 
legation that  tlie  sheriff  committed  the 
debtor  to  prison  as  he  was  by  the  writ 
commanded  to  do,  is  a  sufficient  al- 
legation that  he  was  properly  com- 
manded in  the  execution  to  keep  the 
prisoner.  Dyer  v.  Cleveland,  18  Vt. 
241. 

21.  Bowen    v.    Gresham,    6    Blackf. 
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(Ind.)  452  (as  to  date  or  amount  of 
judgment);  Sherwin  r.  Bliss,  4  Vt.  96 
As  to  reUef  by  reformation  and  cor- 
rection, see  supra,  II,  C,  15,  j,  (III), 
(A),  and  generally  the  title  "Reforma- 
tion." 

22.  Bulkley  v.  Finch,  37  Conn.  71; 
Seymour  r.  Harvey,  8  Conn.  63;  United 
States  Bank   r.   Tucker,  7  Vt.  134. 

23.  Camp  v.  Allen,  12  N.  J.  L.  1; 
Smith  V.  Allen,  1  N.  J.  Eq.  43,  21  Am. 
Dec.  33. 

[a]  The  reason  for  such  a  rule  is 
that  "this  bond  is  not  a  bond  of  in- 
demnity, strictly  speaking.  There  is  no 
necessity  of  showing  an  actual  damni- 
fication. The  bond  is  forfeited  by  the 
defendant's  going  off  the  prison  lim- 
its."    Smith   r.   Allen,   1   N.  J.  Eq.  43. 

24.  Barry  v.  Mandell,  10  Johns.  (N. 
Y.)  563.  See  also  Sedgwick  v.  Knibloe, 
16  Conn.  219. 

25.  Bulkley  v.  Finch,  37  Conn.  71; 
Bank  of  United  States  v.  Tucker,  7  Vt. 
134.  See  generally  the  title  "Surplus- 
age and  Scandal. ' ' 

26.  Bank  of  United  States  v.  Tuck- 
er, 7  Vt.  134. 

27.  See  the  titles  "Answers;"  "De- 
nials;" "Pleas;"  and  titles  dealing 
with   particular  pleas   or   defenses. 

28.  Bank  of  United  States  v.  Tuck- 
er, 7  Vt.  134. 

29.  See  preceding  section. 

30.  See  4  Standard  Prog.  515,  516; 
11  Standard  Proc.  1019,  et  seq. 

[a]  A  general  averment  of  perform- 
ance is  insufficient,  unless  the  subject 
comprehends  such  a  multiplicity  of  mat- 
ter as  would  lead  to  great  prolixity. 
See    Tait    v.    Parkman,    15     Ala.     253; 
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and  the  same  is  true  as  to  dischargee  of  the  debtor.^^ 

Set-offs  in  such  actions  are  governed  by  general  rules  elsewhere 
treatcd.^- 

(E.)  Replication  and  Rejoinder.  —  A  replication"'''  and  rejoinder^* 
should  conform  to  general  rules  governing  such  pleadings. 

(F.)  Trial.  —  Irregularities  in  the  issuance  of  the  execution  which 
do  not  render  it  void,  cannot  be  incjuired  into  in  an  action  on  a  jail 
bond.^°  Neither  may  the  sufTicicncy  of  the  proceedings  preliminary 
to  the  debtor's  discliarge  on  the  bond,  be  questioned.^*'  But  any  ques- 
tions of  fact  properly  in  issue,  are  to  be  determined  by  the  jury.^^ 

(G.)  Re^ew.  —  The  general  rules  as  to  review  by  new  triaP^  or 
upon  appeal  or  error^^  are  applicable  to  this  action. 

k.  As  Poor  Debtor.  —  (I.)  Terminology  and  Distinctions. — Relief 
under  the  various  "poor  debtor's"  acts  is  not  the  same  as  is  afiPorded 
by  the  acts  respecting  "insolvent  debtors."*"  A  discharge  under  the 
former  acts  merely  discharges  the  debtor  from  imprisonment,*^  while 
a  discharge  under  the  latter  releases  the  debtor  also  from,  his  debts 
to  all  participating  creditors.*^ 


Morrow  r.  Parkman,  14  Ala.  7G9;  Hay- 
den  V.  Palmer,  24  Wend.    (N.  Y.)    364. 

31.  See  generally  11  Standard  Prog. 
1012;  and  the  titles  "Payment;"  "Re- 
lease." 

[a]  Every  fact  (1)  showing  the 
legality  of  the  discharge  must  be  al- 
leged. Tait  V.  Parkman,  15  Ala.  2.5.3. 
(2)  But  an  averment  that  the  statutes 
regulating  the  debtor's  discharge  werg 
complied  with  is  sufdcient  in  this  re- 
gard where  a  statement  of  all  the  facts 
would  lead  to  great  prolixity.  Kayden 
V.  Talmer,  24  Wend.  (N.  Y.)  364. 

32.  See  the  title  "Set-Off,  Counter- 
claim and  Recoupment." 

[a]  In  a  suit  by  an  assignee  of  the 
bond  against  the  principal  and  surety 
thereon,  a  separate  demand  of  the  prin- 
cipal against  such  assignee  may  be 
pleaded  by  way  of  set-off.  Brundridge 
f.  Whitecomb,   1   D.   Chip.    (Vt.)    ISO. 

33.  See  the  title  "Replication  and 
Reply,"  and  Spader  v.  Frost,  4  Blackf. 
(Ind.)    190. 

34.  Walker  r.  Eilev,  10  Rich.  L.  (S. 
C.)  87.  See  generally  the  title  "Re- 
joinder and   Subsequent  Pleadings." 

35.  Gibson   v.  Soott,  7   Vt.   147. 

36.  Hamilton  v.  Hamilton,  11  Rich. 
L.   (S.  C.)   351. 

fa]  The  order  for  the  debtor's  dis- 
charge is  conclusive  until  reversed,  on 
all  such  questions.  Hamilton  r.  Ham- 
ilton, 11   Rich.  L.   (S.  C.)    351. 

37.  Morrow  r.   Weaver,   8   Ala.   288. 

38.  See  Perkins  v.  Dana,  19  Vt.  589, 


and   generally  the  title   "New  Trial." 

39.  See  the  title  "Appeals." 

[a]  The  judgment  will  be  set  aside 
(1)  on  a  writ  of  error  when  it  ajipears 
that  it  was  had  on  default  and  the 
complaint  shows  the  debtor  to  hava 
been  committed  after  the  life  of  the 
execution  had  expired  (Roberts  V. 
Wells,  Brayt.  [Vt.]  37),  (2)  as  well 
as  where  the  record  fails  to  show  af- 
firmatively that  a  breach  of  the  bond 
has  occurred.  Stewart  i".  Warfield,  37 
Ala.  446. 

40.  Jordan,  Marsh  &  Co.  r.  Hall, 
9  R.  I.  218,  11  Am.  Rep.  245;  Hurst 
V.  Samuels,  29  S.  C.  476,  7  S.  E.  822, 
opinion   of   Norton,   J. 

[a]  The  operation  of  the  insolvent 
acts,  so  far  as  they  effect  only  a  re- 
lease from  custody,  is  not  suspended 
by  the  federal  bankruptcy  acts.  In  re 
Jacobs,  12  Abb.  Pr.  N.  S.  (N.  Y.)  273. 
Compare  13  Stand.vrd  Proc.  640. 

41.  Jordan,  Marsh  &  Co.  v.  Hall, 
9  R.  I.  218,  11  Am.  R?p.  245;  Hurst 
r.  Samuels,  29  S.  C.  476,  7  S.  E.  S22, 
opinion  of  Norton,  J. 

[a]  It  affects  none  of  his  creditors 
except  the  prosecuting  or  committing 
creditor,  otherwise  than  by  the  assign- 
ment which  he  is  required  to  make. 
Jordan,  IMarsh  &  Co.  r.  Hall,  9  R.  I. 
218,  11  Am.  Rep.  245. 

42.  Jordan,  Marsh  &  Co.  r.  Hall, 
9  R.  T.  218,  11  Am.  Rep.  245;  Hurst 
r.  Samuels,  29  S.  C.  476,  opinion  of 
Norton,    J.      See    infra,    II,    C,    15,    m, 
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(II.)  Who  Entitled  to. —  A  plaintiff,  as  well  as  a  defendant,  who  is 
liable  to  arrest  on  a  judgment  for  costs,  may  claim  the  benefit  of  the 
pci^r  debtor's  act.^^  But  under  some  statutes  the  relief  is  not  avail- 
able where  the  liability  is  ex  delicto  and  arose  from  the  debtor's  wil- 
ful and  malicious  act  or  neglect.**  Where  the  statute  makes  such 
relipf  availal)le  only  to  one  in  actual  custody,  a  debtor  released  on  a 
jail  limits  bond  cannot  claim  the  relief.*^ 

(III.)  The  Bond.— The  bond  must  be  executed  by  the  debtor  as  well 
as  hy  the  sureties.*"  Its  requisites  are  usually  prescribed  by  statute,*'' 
and  a  failure  to  comply  therewith  renders  the  instrument  invalid  as 
a  statutory  bond,**'  though  a  substantial  compliance  is  all  that  is 
necessary,*^  and  a  bond  invalid  under  the  statute  may  be  good  as  a 
corpmon-law  bond.^"  A  bond  which  shows  on  its  face  that  it  was 
given  to  secure  release  from  an  illegal  arrest  is  void.''^ 

The  amount  of  the  bond  is  generally  fixed  by  statute,^^  which  must 


(ITT),  and  generally  the  title  "Insolv- 
ency." 

43.  Thompson   v.   Berry,   5   E.   I.   95. 

44.  See  the  statutes,  and  Fisher  v, 
Comr.  of  Jail  Delivery,  3  Vt.  328; 
Hoar  V.  Comr.  of  Jail  Delivery,  2  Vt. 
402. 

[a]  A  minute  thereof  is  required  to 
be  inserted  in  or  eertified  upon  the 
execution.  In  re  Wheelock,  13  Vt. 
375;   Barber  v.  Chase,  3   Vt.  340. 

[b]  Where  the  record  shows  that 
the  judgment  was  rendered  in  an  action 
in  assumpsit,  although  the  certificate 
recites  that  it  was  recovered  in  an 
action  of  trespass  on  the  case,  the 
debtor's  application  should  be  heard, 
and  mandamus  will  lie  to  compel  a 
hearing.  Fisher  -v.  Comr.  of  Jail  De- 
liverv,   3   Vt.   328. 

45."  IMiller  v.  Strabbing,  92  Mich. 
300,  52   N.   W.   453. 

46.  Howard  r.  Brown,  21  Me.  385. 

47.  Eoss  V.  Berry,  49  Me.  434;  Bliss 
V.  Kershaw,  180  Mass.  99,  61  N.  E. 
823;  Snclling  V.  Coburn,  10  Allen 
(Mass.)    344. 

[a]  Notice  to  the  creditor  of  the 
time  and  place  of  the  examination  may 
properly  be  a  condition  prescribed  in 
the  bond.  Whittier  v.  Way,  6  Allen 
(Mass.)    288. 

[h]  Date  of  Arrest.— Where  the 
time  within  which  the  application  is 
required  to  be  made  runs  from  the  day 
of  arrest,  it  is  important  that  this 
date  be  mado  to  appear  from  the  bond. 
Cushman   v.  Waite,  21  Me.  540. 

48.  Eoss  r.  Berry,  49  Me.  434;  Mer- 
chants' Bank  r.  Lord,  49  Me.  99;  Ean- 
dall    V.    Bowden,    48    Me.    37;    Clark    f. 
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Metealf,  38  Me.  122;  Hatch  v.  Norris, 
36  Me.  419;  Howard  v.  Brown,  21  Me. 
385;    Stearns   r.    Veasev,    33    N.    H.   61. 

49.  Keith  v.  Bolier,'  92  Me.  550,  43 
Atl.  499;  Hatch  v.  Lawrence,  29  Me. 
480.  See  also  Wiggin  v.  Peters,  1 
Mete.    (Mass.)    127. 

[a]  For  example,  where  a  condi- 
tion required  by  the  statute  was  that 
the  debtor  would  ' '  deliver  himself  into 
the  custody  of  the  keeper  of  the  jail," 
a  bond  is  good  under  the  statute  which 
is  conditioned  that  the  debtor  will 
' '  deliver  himself  and  go  into  close  con- 
finement." Hatch  V.  Lawrence,  29  Me. 
480. 

50.  Bell  V.  Furbush,  56  Me.  178; 
Eoss  V.  Berry,  49  Me.  434;  Clark  v. 
Metealf,  38   Me.   122. 

[a]  A  joint  bond  is  invalid  as  a 
statutory  instrument,  though  it  is  good 
as  a  common-law  bond.  Hatch  v.  Nor- 
ris, 36  Me.  419. 

51.  Gibson  v.  Ethridge,  72  Me.  261; 
Stearns   v.  Veasey,  33   Ts^".  H.   61. 

52.  See  generally  the  statutes  of  the 
various  states  and  the  following.  Brad- 
ley V.  Pinkham,  63  Me.  164;  Flowers 
r.' Flowers,  45  Me.  459;  Clark  v.  Met- 
ealf, 38  Me.  122;  Howard  i:  Brown,  21 
Me.  385. 

[a]  Officer's  Fees. — Under  a  stat- 
ute providing  that  bond  shall  be  for 
double  "the  sum  due"  the  foes  of  the 
arresting  officer  for  executing  the  writ 
are  to  be  included  in  the  calculation. 
Bradley  v.  Pinkham,  63  Me.  164. 

[b]  Interest  on  the  judgment  (1) 
should  not,  unless  a  statute  provides 
to  the  contrary,  be  included  in  cal- 
culating the  penal  amount  of  the  bond 
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be    su})staiilially    complied     with     in     order      ta     secure      release." 

Approval.  —  Statutes  sometimes  regulate  the  approval  of  the  bond" 
and  they  must  be  substantially  followed.^^ 

Filing. —  Unless  a  statute  provides  to  the  contrary,  it  is  not  neces- 
sary that  this  bond  be  filed  \vith  the  other  papers  in  the  cause.^" 

(IV.)  Proceedings  To  Obtain. —  (A.)  Generally. —  The  proceedings  for 
relici'  as  a  poor  debtor  being  summary  and  in  derogation  of  common 
law,^^  the  statutes  must  be  closely  followed  to  obtain  a  valid  dis- 
charge.'^'^ But  where  the  bond  given  is  insufficient  as  a  statutory 
obligation  but  good  as  a  common-law  obligation,  its  conditions  must 
be  complied  with  regardless  of  the  statute.^'-' 

Joinder.  —  Joint  judgment  debtors  may  join  in  proceedings  of  this 
character."" 

(B.)  Time  of  Application.  —  The  statute  may  prescribe  a  specified 
period  of  custody  before  application  may  be  made.*^^  Where  tlie  bond 
gives  the  debtor  the  option  of  applying  for  relief  within  a  specified 
time  or  surrendering  himself,  the  fact  that  he  returns  into  custody 
does  not  prevent  a  subsequent  application;*^-  but  if  he  does  not  sur- 
render himself  within  the  proper  time,  he  may  not  thereafter  be  ad- 
mitted to  the  oath,"^  even  though  proceedings  on  his  disclosure  were 


(Thaeher  v.  Williams,  14  Gray  [Mass.] 
324),  (2)  but  where  a  statute  directs 
the  officer  executing  the  writ  to  collect 
interest  from  the  date  of  judgment 
this  sum  should  be  included.  Clark  V. 
IMetcalf,  .38  Me.  122. 

53.  Flowers  v.  FloTvers,  45  Me.  4.59; 
Clark  V.  Metcalf,  38  Me.  122;  Howard 
V.  Brown,  21  Me.  385;  Pease  v.  Nor- 
ton, 6  Me.  229. 

[a]  A  slight  deviation  or  variance 
from  the  directions  of  the  statute  will 
rot  vitiate  the  undertaking.  Keith  v. 
Bolier,  92  IVle.  550,  43  Atl.  499;  Gil- 
more  V.  Edmunds,  7  Allen  (Mass.)  360; 
Thaeher  v.  Williams,  14  Gray  (Mass.) 
324. 

54.  See  the  statutes,  and  Kandall  v. 
Bowden,  48  Me.  37;  Battle  v.  Knapp, 
GO   N.   H.   361. 

fa]  This  approval  may  be  signed  by 
the  attorney  for  the  crcMlitors.  S«-rib- 
ner  v.  Mansfield,  68  Me.  74;  Kandall 
V.  Bowden,  48  Me.  37. 

55.  Scribner  r.  Mansfield,  68  :M3.  74; 
Kandall  r.  Bowden,  48  Me.  37.  See  also 
Gould  V.  Ford,  91  Me.  146,  39  Atl. 
4S0.  But  see  Battle  v.  Kuapp,  60  N.  H. 
361. 

[a]  Indorsing  on  the  bond,  "We, 
the  subscribers,  do  approve  of  the 
sureties  namoil  in  the  foregoing  bond," 
is  a  sufficient  approval.  Scribner  v. 
Mansfield,  68  Me.  74. 


[b]  Waiver. — See  Battle  v.  Knapp, 
60  N.  H.  361. 

See  generally  the  title  "Justification 
Of  Sureties. ' ' 

56.  Thaeher  r.  AVilliams,  14  Gray 
(Mass.)  324. 

57.  Mart  v.  Clark,  56  Me.  542;  Paine 
V.  Ely,  1  D.  Chip.  (Vt.)  37;  Staniford 
V.  Barry,  Brayt.   (Vt.)   200. 

58.  Hacket't  v.  Lane,  61  Me.  31; 
Marr  v.  Clark,  56  Me.  542;  Houghton 
V.  Lyford,  39  Me.  207;  Fales  v.  Good- 
hue, 25  Me.  423;  Bunker  v.  Hall,  23 
Me.  26;  Knight  v.  Norton,  15  Me.  337; 
Haight  v.  Richards,  3  Vt.  77;  Paine  V. 
Ely,  1  D.  Chip.   (Vt.)   37. 

See   the   preceding   section. 

59.  Ross   v.  Berry,  49  Me.  434. 

[a]  It  is  enough  that  the  terms  of 
the  bond  be  coin]di?d  with  in  such  a 
case.     Bell  r.  Furbush,  56  Me.  178. 

60.  Stearns  r.  Ilemenway,  162  Mass. 
17,  37  N.  E.  766. 

61.  Funke  v.  Hurst,  119  Mich.  182, 
77  N.  W.   695. 

[a]  Constructive  custody  will  not 
satisfv  such  a  requirement.  Rusiewski 
r.  ]\richalski,  135  Jtich.  530,  98  N.  W. 
1;  Miller  r.  Strabbing,  92  Mich.  300, 
52   N.  W.  453. 

62.  Somersworth  Sav.  Bank  v.  Woos- 
ter,  64  N.  H.  57,  5  Atl.  764. 

63.  Scovell  V.  Holbrook,  22  X.  H. 
269. 
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commenced  before  the  expiration  of  the  prescribed  period  and  ad- 
journed to  a  day  beyond  it,^*  unless  such  adjournment  was  with  the 
consent  of  the  creditor,"'^  or  was  caused  by  the  creditor,  or  by  an  act 
of  God,  or  by  the  law.'^'' 

(C.)  To  VTiioM  Application  Made. —  The  statutes  variously  require  the 
debtor  to  make  his  application  to  a  board  of  jail  commissioners,"^ 
to  a  justice  of  the  peace  direct,'''^  or  where  he  is  in  custody,  to  the 
jailer,  and  through  him  to  a  justice  of  the  peace,*'^  or  to  the  court 
which  issued  the  writ  under  which  he  is  detained,''"  or  to  some  other 
tribunal."^ 

(D.)'  Form  and  Contents  of  Application. —  Even  where  the  statutes 
do  not  so  specify,  it  is  usually  considered  that  the  application  should 
be  in  Avriting.'^^  gnd  should  be  signed  by  the  debtor  or  by  someone  for 
him.'^^  Only  one  application  is  required  notwithstanding  the  debtor 
is  to  take  the  oath  on  two  executions,  where  the  accompanying  notice 
indicates  such  contemplated  action. ''*  "Where  no  form  is  prescribed 
it  is  sufficient  if  the  petition  contain  a  statement  of  facts  entitling 
the  applicant  to  the  benefit  of  the  oath,''^  describing  the  creditor''^ 
and  that  he  is  under  arrest  so  as  to  be  entitled  to  a  discharge"  and 


[a]  In  computing  time  (1)  from  a 
BpecifiGfl  date  the  first  day  is  excluded. 
Me. — Windsor  r.  China,  4  Greenl.  298. 
Mass. — Wigajin  v.  Peters,  1  Mete.  127. 
N.  H.— Seovell  v.  Holbroolc,  22  N.  H. 
269;  Bell  v.  Adams,  10  N.  H.  181. 
(2)  Fractions  of  days  are  not  counted, 
Clark   V.   Flagg,  11  'Cush.    (Mass.)    539. 

[b]  Appearance   of  Creditor  Not  a 

Waiver.— Seovell  v.  Ilolbrook,  22  N.  H. 
269. 

64.  Newton  v.  Newbegin,  43  Me. 
293. 

65.  Newton  v.  Newbegin,  43  Me. 
293;    Fales   v.   Goodhue,    25    Me.   423. 

66.  Fales  v.  Goodhue,  25  Me.  423. 

67.  Allen  r.  Hall,  8  Vt.  34;  Dean  V. 
Lowry,  4  Vt.  481. 

68.  Winingder  v.  Diffenderffer's  Les- 
see,  5   liar.   &   .J.    (Md.)    181. 

69.  Dalton-Ingersoll  Co.  v.  Hubbard, 
174  Mass.  307,  54  N.  E.  862;  Davis  v. 
Putnam,  5  Gray  (Mass.)  321;  Stevens 
V.  Edwards,  12  Cush.  (Mass.)  79;  Bruce 
V.  Keogh,  7  Cush.  (Mass.)  536;  City 
Bank  v.  Fullerton,  11  Mete.  (Mass.) 
73;  Jenkins  v.  Newell,  9  Mete.  (Mass.) 
303. 

[a]  An  application  to  the  "under- 
kecper  of  the  jail,"  is  sufficient  when 
this  official  is  the  one  in  whose  im- 
mediate custody  the  debtor  is.  Davis 
V.  Putnam,  5  Gray   (Mass.)   321. 

[b]  In  Maine,  the  debtor  may  ap- 
ply to  a  justice  of  the  peace  for  the 
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county  in  which  he  was  arrested  or, 
after  commitment,  to  the  jailer  and 
thence  to  the  justice  of  the  county 
where  he  is  committed.  Wing  v.  Hus- 
sey,  71   Me.  185. 

70.  Shaw  V.  Silverstein,  21  E.  I. 
500,  44  Atl.  931;  Watson  v.  Fairbrother, 
7  E.  I.  511. 

71.  Sanborn  i>.  Piper,  64  N.  H.  335, 
10  Atl.  680;  Fernald  v.  Noyes,  30  N.  H. 
39. 

72.  Fernald  v.  Noyes,  30  N.  H.  39. 
See,  however,  Keay  v.  Palmer,  5  N.  H. 
43,  where  it  is  said  that  the  word 
"petition"  used  in  the  statute,  "by 
no  means  implies  an  application  in 
writing." 

73.  Neal  v.  Paine,  35  Me.  158. 

74.  Chesley  v.  Welch,  10  N.  H.  251. 

75.  Me. — Smith  V.  Bragdon,  48  Me. 
101.  Mass. — Webster  v.  French,  11 
Cush.  304.  N.  H. — Fernald  v.  Noyes, 
30  N.  H.  39.  N.  J.— Van  Waggoner  v. 
Coe,  25  N.  J.  L.  197;  Stagg  v.  Austin, 
18   N.  J.  L.  82. 

[a]  In  Rhode  Island  "the  applica- 
tion of  the  debtor  for  this  relief  must 
state,  that  he  has  no  estate,  real  or 
personal,  wherewith  to  support  himself 
in  jail,  or  to  pay  prison  fees."  Wat- 
son V.  Fairbrother,  7  E.  I.  511. 

76.  Peck  r.  Wilson,  14  N.  H.  587. 

77.  Van  Waggoner  v.  Coe,  25  N.  J. 
L.  197;  Stagg  v.  Austin,  18  N.  J.  L. 
82. 
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is  nna1)lc  to  pay  tho  judprment/"  topjether  with  any  apt  words  to  in- 
dicate his  desire  to  he  admitted  thereto.''®  It  need  not  deserihe  the 
statute  under  which  relief  is  soiic^ht.*"  The  application  is  not  vitiated 
hy  clerical  errors  which  do  not  mislead,^^  hy  omissions  which  may  be 
supplied  by  the  cont(>xt,*'-  nor  by  surplusage,**^  or  by  errors  or  ir- 
regularities occurring  in  such  parts  of  the  petition  as  may  be  re- 
jected as  redundant."' 

Return  of  Petition.  —  The  petition  is  sometimes  required  to  be  re- 
turned to  the  office  of  the  clerk'''^  with  an  endorsement  showing  the 
proceedings  that  have  been  had  thereon.^" 

(E.)  XoTicK.  —  (1.)  Gencralhj. — The  statutes  ordinarily  require  that 
notice  to  the  judgment  cieditor  be  given  of  the  application  for  dis- 
charge."   AVhere  the  execution  is  in  favor  of  several  creditors,  all  must 


78.  Webster  v.  French,  11  Cush, 
(Mass.)    304. 

[a]  But  see  Eaton  r.  Miner,  5  N.  H. 
.542,  where  the  petition  did  not  state 
such  facts,  nor  even  attempt  to,  al- 
leging merely  the  custody  of  the  debtor 
and  praying  to  be  admitted  to  the 
benefits  of  the  act.  It  was  there  said: 
"The  application  was  not,  perhaps,  in 
the  best  form,  which  might  have  b^en 
adopted.  But  the  statute  prescribes 
no  form,  .  .  .  and  the  very  prayer 
to  be  admitted  to  take  the  oath  is, 
in  effect,  an  offer  to  swear  to  the  facta 
which  entitle  the  debtor  to  be  dis- 
charged. We  arc,  therefore,  of  opin- 
ion, that  it  is  not  essential  to  the 
validity  of  the  application,  that  it 
should  be  in  express  terms  alleged, 
that  the  debtor  is  destitute  of  prop- 
ertv." 

79.  Pernald  v.  Noves,  30  N".  H.  39; 
Ladd  r.  Deming,  20  N.  H.  487.  See 
also  Bunker  r.  Nutter,  9  N.  H.  554. 

80.  Ladd   r.  Deming,   20   N.   H.  4S7. 

[a]  Even  if  the  statute  is  misde- 
scribed,  this  will  not  vitiate  tlie  ap- 
plication. Ladd  r.  Deming,  20  N.  H. 
487.  See  also  Bunker  r.  Nutter,  9  N.  II. 
654. 

81.  Fernald  r.  Noyes,  30  N.  H.  39; 
Bunker  r.  Nutter,  9  N.  H.  554. 

fa]  Where  the  prayer  of  petition 
omitted  the  word  "oath,"  but  where 
the  context  made  tlie  meaning  clear, 
the  petition  was  held  suniciout.  Fer 
nald  V.  Noyes,  .10  N.  II.   o9. 

[b]  A  misdescription  of  the  nature 
of  the  action  in  which  the  judgment 
was  rendereil,  will  not  defeat  the  ap 
plication.  Osgood  r.  Hutchins,  6  N.  H. 
374. 

82.  Fernald  v.  Noyes,  30  N.  H.  39. 


83.  Ladd   V.  Deming,   20  N.  H.  487. 

84.  Ladd   v.   Deming,   20   N.   H.   487. 

85.  Banks  r.  Johnson,  12  N.  H.  445; 
Cheslev   v.   Welch,   10   N.   H.   251. 

86.  "^Banks  r.  .Johnson,  12  N.  H.  445; 
Chesley   v.   Welch,   10   N.   H.   251. 

[a]  The  return  need  not  recite  the 
oath  wliich  was  administered;  it  is 
enough  that  it  show  the  oath  pre- 
scribed by  statute  to  be  the  one  which 
was  taken  bv  the  debtor.  Chesley  V. 
Welch,  10  N.'H.  251. 

87.  Mass. — Gilmore  v.  Edmunds,  d 
Allen  379;  Whittier  r.  Way,  6  Allen 
288;  Putnam  v.  Longlev,  11  Pick.  487. 
N.  H.— Sanborn  v.  Piper,  64  N.  H.  335, 
10  Atl.  680;  Fernald  r.  Noyes,  30  N.  H. 
39.  N.  C— Fertilizer  Co.  r.  Grubbs,  114 
N.  C.  470,  19  S.  E.  597.  R.  I.— Angell 
r.  Bobbins,  4  R.  I.  493.  Vt.— Dean  f. 
Lowrv,  4  Yt.  481;  Raymond  V.  Souther- 
land,"  3   Vt.  494. 

[a]  Notice  or  Citation  by  Jail  Com- 
missioners.— Dean  r.  Lowrv,  4  Vt.  481 ; 
Ravmoud  r.  Southerland,"  3  Vt.  494; 
Paine   r.  Ely,  1  D.  Chip.   (Vt.)   37. 

[b]  The  order  by  the  justices  fixing 
time  and  place  for  hearing  is  the  no- 
tice required.  Sanborn  r.  Piper,  64  N. 
H.  335,  10  Atl.  G80. 

[c]  Proceedings  had  without  it  are 
whollv  voiil.  Sanborn  r.  Piper,  64  N. 
IT.  335,  10  Atl.  680;  Cameron  r.  Little, 
13  N.  H.  23;  Ravmond  v.  Southerland, 
3   Vt.   494. 

fd]  Record  should  show  service  of 
such  notice.  Buckl.n-  c  Mitchell,  165 
Mass.  106,  42  N.  E.  557. 

[e]  Knowledge  Insufficient.  —  By 
legal  notice  is  meant  "something  more 
than  bare  knowleilge  of  a  given  fact; 
it  is  knowledge  brought  home  to  a 
party  in  a  prescribed  form."     Sanborn 

Vol.  XVI 


330  JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF 

be  notified.^®  A  debtor  who  has  been  notified  of  the  assignment  of 
the  creditor's  claim  should  give  such  notice  to  the  assignee.****  The 
person  upon  whom  service  may  be  made  is  considered  in  a  subsequent 

section.**" 

(2.)  Ecq^'.isitcs. —  This  notice  being  the  foundation  of  the  entire  pro- 
ceeding must  be  in  substantial  compliance  with  the  statutory  require- 
ments.'-'^  The  notice  should  contain  the  facts  of  which  it  is  necessary 
that  the  party  receiving  it  should  have  knowledge."-  It  should  show 
that  the  debtor  is  unable  to  pay  the  judgment  or  debt,**^  give  a  de- 
scription of  the  judgment  and  process  to  which  it  relates,*^"*  and  de- 
clare the  purpose  of  the  debtor  to  seek  relief  therefrom.**^  It  should 
inform  the  creditor  of  the  time  and  place  of  the  examination.®*^     The 


V.  Piper,  G4  X.  H.  335,  10  Atl.  680. 

[f]  Notice  Required  by  Bond. 
"When  a  notice  has  been  given  and 
thereafter  the  debtor  gives  his  bond, 
conditioned  in  the  usual  language  to 
give  notice  and  apply  for  relief,  the 
former  notice  is  no  longer  effectual; 
a  new  notice  must  be  given  according 
to  the  terms  of  the  bond.  Williams  v. 
McDonaM,  18  Me.  120. 

[g]  Magistrate  Interested. — It  is  no 
objection  to  the  validity  of  a  notice 
in  the  form  of  a  citation  that  the 
magistrate  who  issued  the  same  was 
not  disinterested,  since  his  act  is  min- 
isterial rather  than  judicial.  Gray  V. 
Douglass,  81   Me.  427,  17  Atl.  320. 

88.  Putnam  r.  Longley,  11  Pick. 
(Mass.)  487,  irrespective  of  whether 
such  persons  are  partners. 

89.  Cameron   r.  Little,   13   N.   H.   23. 

[a]  Actual  Knowledge  Sufficient. 
Special  notice  of  the  assignment  would 
seem  to  be  unnecessary  where  it  ap- 
pears that  the  debtor  had  actual  knowl- 
edge of  the  assignment.  Cameron  V. 
Little,  13  N.  H.  23. 

[b]  Assignee  for  the  benefit  of  cred- 
itors is  entitled  to  such  notice.  Hayes 
r.  Kingsbury,  22  Me.  400. 

90.  See  \nfra,    II,    C,    15,    k,    (IV), 

(E),  (5). 

91.  Me.— Perry  v.  Plunkett,  74  Me. 
.■',28;  Farrington  v.  Farrar,  73  Me.  37. 
Mass.— Hastings  v.  Partridge,  124  Mass 
401;  Nash  v.  Coffey,  105  Mass.  341; 
Pierce  v.  Phillips,  101  Mass.  313;  Car- 
ter V.  Clohecv,  100  Mass.  299.  N.  H. 
Sanborn  r.  Piper,  64  N.  H.  335,  10 
Atl.  680.  Vt.— Paine  v.  Ely,  1  D.  Chip. 
37,  must  direct  appearance  before  is- 
suing justices. 

92.  Hill  V.  Bartlett,  124  Mass.  399; 
Dana    r.    Carr,    124   Mnss.    397. 

[a]     Wliere  the  debtor    is    at    large 
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under  bond,  the  notice  need  not  recite 
that  the  bond  had  not  expired,  especial- 
ly where  the  date  of  the  bond  is  given. 
Farrington   (-.  Farrar,  73  Me.  37. 

93.  Dunham  v.  Burlingame,  2  Mete. 
(Mass.)    271. 

94.  Farrington  v.  Farrar,  73  Me.  37; 
Smith  V.   BragJon,  48   Me.   101, 

[a]  A  variance  between  this  de- 
scription as  appears  in  the  notification 
and  the  description  in  the  execution 
which  is  not  of  such  a  character  as  to 
be  misleading  will  not  invalidate  the 
notice.  Farrington  v.  Farrar,  73  Me. 
37. 

[b]  The  date  of  the  judgment  need 
not  be  given  if  it  is  otherwise  iden- 
tified.    Band  r.  Tobie,  32  Me.  450. 

[c]  The  notice  need  not  describe 
the  execution  with  greater  particular- 
ity than  to  say  that  it  is  an  execution 
at  the  creditor's  suit.  Davis  v.  Put- 
nam, 5   Gray    (^Nlass.)    321. 

[d]  Wliere  Two  Executions  in  Favor 
of  Creditor. — If  the  debtor  is  arrested 
in  such  a  case,  his  notice  must  specify 
which  of  the  two  executions  he  seeks 
relief  from.  Merriam  v.  Haskins,  7 
Allen   (Mass.)   34(1. 

[e]  Eelief  From  Two  Executions. 
Notice  of  intention  to  seek  relief  from 
two  executions  may  be  combined  in 
one  notice.  Chesley  v.  Welch,  10  N.  H. 
251. 

95.  Simpson  v.  Bowker,  11  Cush. 
(Mass.)  306;  Dunham  v.  Burlingame,  2 
Mete.   (Mass.)    271,  306. 

96.  Way  v.  O 'Sullivan,  106  Mass. 
118.  See  also  Danforth  r.  Kuowlton, 
111  Mass.  76;  Sanborn  v.  Piper,  64  N. 
H.  335,  10  Atl.  680.  But  see  Dunham 
V.   Burlingame,   2   Mete.    (Mass.)    271. 

[a]  Official  Character  of  Magistrate. 
A  statutory  requirement  that  the  no- 
tice in  such  a  case  shall  designate  the 
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notice  need  not  stiite  the  aiiiount  of  the  (l('l)t.^^ 

L'nimportant  in-cyularitics,"*'  or  delcets  of  form"^  by  -which  a  party 
is  not  misled  to  his  injury  will  not  render  a  notice  insufficient,  and 
statutes  in  some  states  expressly  so  provide.^  So,  an  error  in  tiie 
reference  to  the  statute  under  which  the  debtor  seeks  relief,-  the 
omission  of  the  middle  initial  of  the  debtor V  or  creditor's  name,* 
or  tlie  insertion  thereof  where  it  was  not  contained  in  the  execution,' 
a  mistake  in  the  statement  of  the  costs,''  and  other  similar  errors  which 


official  character  of  the  magistrate  is- 
suing the  same  is  not  complied  with 
by  merely  adding  the  word  "magis- 
trate" to  the  signature  thereon.  Car- 
ter r.  Clohecy,  100  Mass.  299.  See 
also  Nash  r.  Cofifey,  105  Mass.  Ml. 

[b]  The  hour  of  the  day  must  be 
fixed  as  well  as  the  day  itself;  a  notice 
which  does  not  do  this  is  invalid. 
Sanborn  v.  Piper,  64  N.  H.  335,  10  Atl. 
680. 

[c]  Failure  to  give  the  street  ad- 
dress of  the  ot'lice  where  the  disclosure 
is  to  be  made,  will  not,  at  least  in  the 
absence  of  a  showing  that  the  creditor 
was  prejudiced  thereby,  invalidate  the 
proceedings.  Farrington  v.  Farrar,  73 
jNle.   37. 

97.  Davis  v.  Putnam,  5  Gray  (Mass.) 
321. 

98.  Me.— Clement  r.  Wyman,  31  Me. 
50.  Mass. — Calnan  r.  Toomey,  129 
Mass.  451;  Salmon  v.  Nation,  109  Mass. 
216;  Wav  v.  O 'Sullivan,  106  Mass. 
118;  Collins  r.  Douglass,  1  Gray  167; 
Bussey  v.  Briggs,  2  :\Ictc.  l.",2.  N.  H. 
Osgood   r.   Hutchins,  6  N.  H.   374. 

[a]  Notice  Addressed  to  One  Not  a 
Creditor. — Whore  the  only  cro<litor  was 
A.,  a  notice  is  not  invalid  because  it 
is  addressed  to  A.  and  B.  as  creditors. 
Clement  r.  Wyman,  31  Me.  50. 

99.  Me. — Perry  r.  Plunkett,  74  Me. 
32S;  Farrington  *r.  Farrar,  73  Me.  37. 
Mass. — Dwver  v.  Winters,  126  INlass. 
]S6;  Dana'r.  Cart,  124  Mass.  397;  Hill 
■r.  Bartlett,  124  Mass.  399;  Pierce  v. 
Phillips,  101  Mass.  313;  Davis  r.  Put- 
nam, 5  Grav  321;  Dunham  r.  Burlin- 
game,  2  Mete.  271.  N.  H.— Sanborn 
V.  Piper,  64  N.  H.  335,  10  Atl.  680; 
Fernald  r.  Noves,  30  N.  H.  39;  Peck 
r.  Wilson,  14  "N.  H.  587;  Cheslev  r. 
Welch,  10  N.  II.  251;  Osgood  v.  Hiitch- 
ins,  6  N.  H.  374;  Eaton  r.  Miner,  5 
N.  H.  542,  where  originals  instead  of 
copies  were  served. 

As  to  amendment  of  such  defects  see 
following   section. 

[a]  A  Test.— (1)  ''When  its  terms 
are  so   unambiguous   and   distinct   that 


the  meaning  cannot  without  negligence 
or  inattention  be  misunderstood,  the 
notice  is  sufficient."  Sanborn  r.  Piper, 
64  N.  H.  335.  (2)  And  see  Farrington 
V.  Farrar,  73  Me.  37,  where  it  is  saiu 
that  "The  essential  thing  is  to  give 
the  creditor  a  Tiotice,  by  inspection  of 
which  it  can  be  judicially  known  that 
he  could  not  have  failed  rightly  to 
understand  the  person  and  case  to 
which  the  proceeding  related."  To 
the  same  effect,  see  Moore  v.  Bond,  18 
Mu.   142. 

[h]  Unsigned. — Where  the  notice 
consists  of  an  order  by  the  justices,  the 
fact  that  it  is  not  signed  does  not  de- 
feat it.  Fernald  v.  Noves,  30  N.  H. 
39. 

[c]  Describing  the  debtor  as  "a 
prisoner  in  jail,''  when  he  was,  in  fact, 
at  large  under  a  recognizance  is  not 
fatal  to  the  notice.  Davis  v.  Putnam, 
5  Gray  (Mass.)  321. 

fd]  Addressing  the  notice  to  the 
attorney  for  the  parties  upon  wliom  it 
is  served  does  not  vitiate  it.  Pierce  V. 
Phillips,  101  Mass.  313. 

[e]  Failure  to  mention  one  of  the 
several  joint  creditors  dues  not  vitiate 
a  notice  served  on  the  attorney  of  all 
of  them.  Dana  v.  Carr,  124  Mass. 
397, 

1.  Perrv  v.  Plunkett,   74  'Me.  328. 

2.  Me.— Moore  r.  Bond,  18  Me.  142. 
Mass. — Bussey  r.  Briggs,  2  Mete.  132, 
where  a  notice  under  an  act  entitleil, 
in  part,  "of  the  relief  of  poor  pris- 
oners committed  on  execution  for 
debt,"  referred  to  "an  act  for  the 
relief  of  poor  prisoners  wlio  are  com- 
mitted bv  execution  for  debt."  N.  H. 
Ladd  V.  beming,  20  N.  H.  487;  Bunker 
r.  Nutter,  9  N.  H.  554;  Osgood  f. 
Hutchins,  6  N.  H.  374. 

3.  Collins  i\  Douglass,  1  Gray 
(Mass.)    167. 

'  4.     Peck  1-.  Wilson,  14  N.  H.  587. 

5.  Dwver  r.  Winters,  126  Mass.  186. 

6.  Leach  v.  Hill,  3  Mete.  (Mas?) 
173. 
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do  not  mislead^  will  not  invalidate  subsequent  proceedings  thereunder. 
But  a  notice  giving  wrong  information  so  as  to  mislead  the  party  upon 
whom  it  is  served,^  or  is  silent  as  to  material  information  which  the 
statute  requires,"  cannot  be  regarded  as  a  valid  notice. 

(3.)  Aviendment.  —  Formal  defects  or  irregularities  in  the  bond  may- 
be cured  by  an  amendment/"  if  a  timely  application  therefor  be 
made.^^ 

(4.)  Length  of  Notice. —  The  notice,  to  be  effectual,  must  be  for  the 
prescribed  length  of  time.^^  Wliere  the  length  of  notice  is  propor- 
tioned to  the  distance  between  the  place  of  hearing  and  the  place 
of  service,  the  place  of  residence  is  immaterial.^'^ 

(5.)  Service.  —  (a.)  By  Whom  Made.  ■ —  It  is  not  necessary  that  service 
of  this  notice  should  be  made  by  an  officer,"  although  such  service  is 
quite  proper.^^ 

(b.)  Upon  Whom  Made.  —  The  statutes  sometimes  provide  for  the 
service  of  this  notice  on  the  adverse  party  or  his  attorney.^^     These 


7.  Davis  r.  Putnam,  5  Gray  (Mass.) 
S21  (a  description  of  the  debtor  as 
a  "prisoner  in  jail"  when,  in  fact,  he 
is  at  liberty  under  an  undertaking) ; 
Green  r.  Wilbur,  10  Cush.  (Mass.)  439, 
a  recital  that  the  debtor  is  in  custody 
under  an  execution,  whereas,  in  fact, 
he  is  held  under  an  alias  writ. 

[a]  A  failure  to  add  the  interest  to 
the  amount  of  the  judgment  on  which 
the  debtor  ,is  imprisoned.  Green  v. 
Wilbur,  10  Cush.   (Mass.)   439. 

8.  Sanborn  r.  Piper,  64  N.  H.  335, 
10  Atl.  680.  See  also  Peck  v.  Wilson, 
14  N.  H.  587;  Osgood  v.  Hutchins,  6 
N.  H.  374. 

[a]  A  misnomer  of  creditor  n;iay 
vitiate  a  discharge  secured  thereunder. 
Slasson  v.  Brown,  20  Pick.  (Mass.) 
436,  where  the  notices  described  the 
creditor  as  "Ebenezer  B.  S.,"  when 
his  true  name  was  "Edward  B.  S." 

9.  Sanborn  V.  Piper,  64  N.  H.  335, 
10  Atl.  680. 

10.  Perry  v.  Plunkett,  74  Me.  32S. 

fa]  When  defect  is  discovered  he- 
fore  service  it  may  be  at  once  cor- 
rected. T'^ames  v.  Eics,  157  Mass.  508, 
32  N.  E.  905. 

11.  Perry  v.  Plunkett,  74  Me.  328. 
[a]     After    institution     of     suit     on 

bond  an  amendment  will  not  be  per- 
mitted in  an  essential  particular.  Perry 
V.  Plunkett,  74  Me.  324. 

12.  Sanborn  v.  Piper,  64  N.  H.  335, 
10  Atl.  680.  See  Watson  v.  Willis,  24 
N.  C.  17. 

[a]     Even   an  amended  notice,  pur- 
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porting  to  cure  defects  in  the  original 
notice,  cannot  be  given  for  a  period 
shorter  than  the  statute  provides.  San- 
born V.  Piper,  64  N.  H.  335,  10  Atl. 
680. 

13.  Homer  v.  Sinnott,  119  Mass. 
191;  Carroll  r.  Rogers,  4  Allen  (Mass.) 
70;  Smith  V.  Randall,  1  Allen  (Mass.) 
456;  City  Bank  v.  Fullerton,  11  Mete. 
(Mass.)   73. 

[a]  But  if  service  he  made  hy  leav- 
ing at  the  last  usual  place  of  abode, 
the  party  so  served  must  be  allowed 
twenty-four  hours '  time  additional  to 
that  allowed  for  travel.  Central  Nat. 
Bank  r.  O'Connor,  123  Mass.  52;  Way 
V.  Wheeler,  112  Mass.  87. 

14.  Osgood  r.  Hutchins,  6  N.  H. 
374.  And  see  Rankin  v.  Nettleton,  2 
N.  H.  305. 

15.  Bliss  r.  Day,   68   Me.   201. 

[a]  By  Officer  Do  Facto. — Bliss  v. 
Day,  68  Me.  201.  See  also  Elliott  v. 
Willis,  1  Allen   (Mass.)   461. 

[b]  Such  a  notice  is  not  a  writ  or 
precept  within  the  meaning  of  a  stat- 
ute which  provides  that  a  constable 
may  only  serve  writs  of  precepts  in 
certain  actions.  Bliss  v.  Day,  68  Me. 
201. 

16.  See  generally  the  statutes,  and 
the  following  cases:  Callaghan  v.  Whit- 
marsh,  145  Mass.  340,  14  N.  E.  149; 
Sanborn  v.  Piper,  64  N.  H.  335,  10  Atl. 
680;   Fernald   r.  Noyes,  30  N.  H.  39. 

To  whom  notice  given,  see  supra,  II, 
C,    15,    k,    (IV),    (E),    (1). 

[a]     In  Maine,  the  service  shall  be 
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statutes  are  considered  as  referring  to  the  attorney  who  represented 
the  creditor  in  the  action  in  which  the  debtor  was  committed.'^ 
When  service  is  permitted  to  be  made  on  the  attorney  it  may  be 
given  to  any  one  of  a  number  who  may  have  appeared.^'' 

(c.)  Manner  of.  —  The  manner  of  service  provided  by  the  statutes 
should  be  closely  observed. ^^  They  sometimes  provide  for  service  by 
publicatioUj^"  or  by  leaving  a  copy  at  the  last  and  usual  place  of 
abode. -^  Unless  so  provided  for,  however,  such  service-  is  insuffi- 
cient." 

(6.)  Hetvrn  of  Service. — A  return  of  service  should  be  made^^  in 
accordance  with  general  rules  elsewhere  treated.-*  The  requirements 
as  to  the  form  of  the  return  are  not  exacting;  if  it  show  with  reason- 
able clearness  that  a  valid  service  was  made  it  will  be  sufficient.-^ 
It  should,  however,  specify  the  time  of  the  service,^^  and  should  be 
returned  before  the  proper  officer. ^^ 

Amendment.  —  Great  liberality  is  allowed  in  making  amendments  to 
the  return  to  supply  omissions  or  correct  errors  so  as  to  sustain  the 
proceedings.-^ 

(F.)    Objections  and  Exceptions. —  All    proper    objections    should    be 


upon  the  creditor  if  he  is  alive  and 
within  the  state,  otherwise  upon  the 
attorney  in  the  suit.  Smith  v.  Brag- 
don,  48  Me.   101. 

[b]  Where  the  notice  is  to  several 
joint  creditors,  service  upon  one  of 
them  is  suflicient.  Alalendv  v.  Hungef- 
ford,  5  Ga.  544;  Smith  r.  Brown,  61  Me. 
70. 

17.  Priest  r.  Tarlton,  3  N.  K.  03. 
fa]     Neither  the  death  of  the  party 

nor  the  discharge  of  the  attorney  will 
dissolve  the  relation,  so  as  to  prevent 
service  upon  such  attornev.  Priest  v, 
Tarlton,   3   N.   H.  93. 

18.  Fernald  r.  Noyos,  30  N.  II.  30. 
[a]     Where  the  appearance  is  by  a 

firm  of  attorneys,  upon  any  member 
of  such  firm.  Knight  v.  Fifield,  7  Cush, 
(Mass.)    263. 

19.  Young  V.  Capen,  7  Mete.  (Mass.) 
287. 

20.  Et  parte  Cantev,  11  Rich.  L. 
(S.  C.)  520;  Mordecai  V.  La  Rissey,  1 
Rich.  L.   (S.  C.)   192. 

21.  Mass.— Central  Nat.  Bank  v. 
O'Connor,  123  Mass.  52;  Smith  r.  Ran- 
dall, 1  Allen  456:  Young  v.  Capen,  7 
Mete.  287.  N.  H.— Madison  f.  Rano, 
4  N.  H.  79.  N.  J.— Hogan  v.  Hutton, 
20  N.  J.  L.  82. 

[a]  Joint  creditors  living  at  the 
same  dwelling  may  be  served  by  leav- 
ing one  copy  of  the  notice  at  such 
dwelling.     Niles   v.   Hancock,    3    Mete. 


CMass.)    568;    Leach    v.    Hill,    3    Mete. 
(Mass.)  173. 

[b]  The  mere  reading  of  the  notice 
by  the  officer  to  the  creditor  is  not 
sufficient.  Hanson  r.  Dyer,  17  Me.  96; 
Young  r.  Capen,  7  Mete.  (Mass.)  287. 

22.  Madison  r.  Rano,  4  N.  H.  79. 
See  also  Flanders  v.  Thompson,  2  N.  H. 
421. 

23.  See    notes    and    eases   following. 

[a]  Verification  of  the  return  is 
necessary  unless  it  is  made  bv  an  of- 
ficer. Allen  r.  Bruce,  12  X. 'H.  418; 
Osgood  r.  Hutchins,  6  X.  H.  374. 

[b]  Affidavit  not  conclusive,  but  re- 
turn of  sheriflF  is  conclusive.  Woods  v. 
Blodgett,   15   N.   H.  569. 

24.  See  generally  the  title  "Re- 
turns. ' ' 

25.  Smith  V.  Randall,  1  Allen 
(M*ass.)  456! 

26.  Lord  r.  Skinner,  9  Allen  (Mass.) 
176;  Smith  r.  Randall,  1  Allen  (Mass.) 
456. 

27.  Smith  v.  Huntington,  2  Bav 
(Conn.)    562. 

28.  Shepherd  v.  Jackson,  16  Gray 
(Mass.)  599.  See  generally  the  title 
••Returns." 

[a]  Amendment  after  discharge  (1) 
to  show  proper  service,  is  allowalale 
(Shepherd  r.  Jackson,  16  Gray  (Mass.) 
599);  (2)  but  not  to  show  insufficient 
service.  Shepherd  v.  Jackson,  16  Gray 
(Mass.)  599;  Davis  v.  Putnam,  5  Gray 
(Mass.)   321. 
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promptly  made,  otherwise  they  may  be  lost  by  waiver.^^  Objections 
to  the  suffieioncy  of  the  notice  should  be  made  at  the  hearing  of  the 
ai)pl;eation.^° 

Charges  of  Fraud. —  Statutes  permit  the  creditor  to  file,  in  opposition 
to  Ills  debtor's  application  for  relief,  charges  of  fraud  on  the  part 
of  the  latter  -which,  if  sustained,  will  defeat  the  application.^^  The 
charges  should  be  made  in  language  substantially  equivalent  to  that 
used  in  the  statute,^^  and  are  sufficient  if  they  are  stated  with  such 
clearness  and  precision  as  to  inform  the  debtor  of  the  nature  and 
particulars  of  the  transaction  to  be  proved  against  him.^^  The  charges 
may  be  made  on  information  and  belief,^*  and  may,  for  sufficient 
cause,  be  amended.^^ 

Waiver  of  Objections.  —  Technical  defects  in  the  proceedings  may  be 
waived  by  a  party.^^  Thus,  irregularities  in  the  notice  of  hearing 
which  might  otherwise  have  been  available  to  the  creditor  are  waived 
by  appearing  and  contesting  the  application  without  specially  object- 
ing to  the  irregularities.^'^     Waiver  of  such  defects  may  also  result 


29.  Lewis  r.  Brewer,  51  Me.  108; 
Osgood  r.  Thorne,  63  N.  H.  375.  See 
infra,   this   section. 

[a]  Objection  to  the  justice  of  the 
peace  appointed  by  a  supreme  court 
justice  to  hear  the  matter,  should  be 
made  to  the  latter  and  not  at  the  hear- 
ing.    Osgood  r.  Thorne,  63  N.  H.  375. 

30.  Lewis  r.  Brswer,  51  Me.  108. 

[a]  Where  valid  objections  are  over- 
ruled relief  may  be  had  by  certiorari. 
Lewis  r.  Brewer,  51  Me.  108.  See  gen- 
erally 4  Standard  Proc.  881,  et  seq. 

31.  See  the  statutes  and  the  eases 
cited  infra,  this  section. 

[a]  One  of  several  partners  may, 
on  behalf  of  his  firm,  sign  and  swear 
to  charges  of  fraud  in  such  a  proceed- 
ing. Brown  v.  Tobias,  1  Allen  (Mass.) 
385. 

32.  Chamberlain  r.  Hoogs,  1  Gray 
(Mass.)    172. 

33.  Chapin  r.  Haley,  133  Mass.  127; 
Anderson  v.  Edwards,  123  Mass.  273; 
Stock  well  i:  Silloway,  100  Mass.  287; 
Chamberlain  v.  Hoogs,  1  Gray  (Mass.) 
172.  And  see  Clatur  v.  Donegan,  126 
Mass.  28. 

See  generally  the  title  "Fraud  and 
Deceit." 

fa]  The  charge  need  not  be  in  the 
form  appropriate  for  an  indictment  or 
complaint  in  a  criminal  proceeding. 
Stockwell   r.  Silloway,  100  Mass.  287. 

[b]  Documents  attached  may  be  re- 
ferred to  by  way  of  specifying  and 
completing  the  charge  of  fraud.    Stock- 
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well    r.    Silloway,   100   Mass.    287.     See 
generally   the   title    "Exhibits." 

[c]  If  they  do  not  meet  this  test 
the  creditor  may  be  required  to  specify 
further  wherein  the  alleged  fraud  ex- 
ists. Noyes  v.  Manning,  162  Mass.  14, 
37   N.  E.'768. 

34.  Stockwell  v.  Silloway,  100  Mass, 
287. 

35.  Stockwell  v.  Silloway,  100  Mass. 
2S7;  Brown  v.  Tobias,  1  Allen  (Mass.) 
385. 

36.  Ky.— See  Bryant  r.  Crittenden,  1 
Ky.  L.  Eep.  59.  Me. — Fuller  v.  Davis, 
73  Me.  556;  Patten  r.  Kimball,  73  Me. 
497;  Page  v.  Plummer,  10  Me.  334. 
Mass.— Lord  v.  Skinner,  9  Allen  376. 
N.  H.— Bunker  r.  Nutter,  9  N.  H.  554. 

[a]  Where  the  adverse  party  has 
been  duly  notified  but  fails  to  attend 
he  will  1)0  bound  by  the  proceedings 
had  although  they  are  admittedly  ir- 
regular. Bryant  v.  Crittenden,  1  Ky. 
L.   Kep.   59. 

37.  Fuller  v.  Davis,  73  Me.  556; 
Page  V.  Plummer,  10  Me.  334;  Bunker 
V.  Nutter,  9  N.  H.  554. 

[a]  The  creditor  may  appear  speci- 
ally, so  as  to  object  to  the  insufficiency 
of  the  notice,  in  which  case  he  waives 
nothing.  Williams  r.  Kimball,  132 
Mass.  214.  See  also  Fuller  v.  Davis,  73 
Me.   556. 

\h]  Mere  presence  at  the  hearing, 
without  participation  therein,  is  not  a 
waiver.  Call  v.  Barker,  27  Me.  97, 
where  it  is  said  that  "If  the  creditor 
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from  accoptanpo  of  the  notice  as  good,  by  the  creditor's  attorney.^^ 
But  the  officer  on  whom  the  service  is  made  cannot  waive  any  of  the 
creditor's  rights,-'"  unless  specially  authorized  so  to  do;*"  nor  docs 
appearance  of  the  creditor  at  the  liearing  to  oppose  it,  waive  the  fail- 
ure to  institute  the  proceedings  within  the  time  prescribed  by  statute.** 

(G.)  Hearing  and  Determination. —  (1.)  Gcnernlhj. — The  hearing  must 
be  had  at  the  time,*-  and  place*^  specified  in  the  notice.  If  the  hear- 
ing is  before  a  justice  of  the  peace,  the  parties  have  an  hour  after 
the  time  set  within  which  to  appear,**  unless  otherwise  provided  by 
statute;  the  justice  loses  jurisdiction  if  the  debtor  fails  to  appear 
within  the  hour.*^ 

The  order  and  mode*"  of  the  examination,  as  well  as  the  ultimate 
disposition  of  the  debtor's  application  for  admission  to  the  benefits 
of  the  act,*^  is  usually  left  to  the  discretion  of  the  court  or  official 
before  whom  the  hearing  is  had.  But  where  it  appears  that  the  ap- 
plicant has  complied  with  the  requirements  of  the  statute  and  is  act- 
ing in  good  faith  it  is  his  right  to  be  admitted  to  the  benefit  of  the 
act.***  Unless  the  statute  provides  otherwise,*^  if  one  of  the  magistrates 
who  originally  took  jurisdiction  is  unable  to  be  present,  another  may 
be  called  in.^'^  The  debtor  should  be  required  to  answer  such  proper 
interrogatories  as  may  be  asked  by  the  creditor.^^    Conversely,  he  may 


or  his  attorney  does  not  lead  the  debtor 
or  tlie  justifL's  into  any  illegal  course 
of  proceeding,  but  merely  sits  in  silence 
and  allows  tlicm  to  pursue  their  own 
course,  the  rights  of  the  creditor  can- 
not he  considered  as  thereby  waived  or 
forfeited." 

38.  Patten  v.  Kimball,  73  Me.  497 
(where  an  express  waiver  was  indorsed 
on  the  notice);  Page  r.  Plummor,  10 
Me.  334;  Mutual,  etc.  Fire  Ins.  Co.  v. 
Woodward,  8  Allen  (Mass.)  148,  error 
ic  the  name. 

[a]  Defects  in  the  manner  of  serv- 
ice waived  by  acceptance.  Williams  v. 
Kimball,  135  Mass.  411. 

39.  Cutler   v.  Bovd,   124   Mass.   181. 

40.  Cutler   r.  Bovd,   124   Mass.   181. 

41.  Scovell  f.  Holbrook,  22  N.  H. 
269. 

42.  Banhs  r.  Johnson,  12  N.  H.  445. 

43.  Banks  r.  Johnson,  12  N  .H.  445. 

44.  See  the  title  "Justices  of  the 
Peace,"  and  the  following  cases:  Hills 
r.  .lones,  122  Mass.  412;  Sweetser  t. 
Eaton,  14  Allen  (Mass.)  157;  Lord  v. 
Skinner,  9  Allen  (Mass.)  376;  Phelps 
r.  Davis,  6  Allen  (Mass.)  287;  Hobbs 
V.  Foiig,  6  Grav  (Mass.)  251;  Downer 
t.  Hollister,  14  N.  H.  122,  40  Am.  Dec. 
175:    Banks    r.  Johnson,    12   N.   H.   445. 

[a]  Where  the  creditor  has  previ- 
ously consented  thereto,  the  oath  may 


be  administered  before  the  expiration 
of  the  hour.  Lord  v.  Skinner,  9  Allen 
(Mass.)    376. 

45.  Sweetser  v.  Eaton,  14  Allen 
(Mass.)    157. 

[a]  This  rule  has  been  changed  by 
statute  and  the  justices  may  now  hold 
the  hearing  ojien  for  longer  than  the 
hour  in  their  discretion.  Lincoln  V. 
Cook,   124   Mass.   383. 

46.  In  re  Ballon,  7  E.  I.  466. 

47.  //(  re  Ballon,  7  R.  I.  466. 

[a]  Where  the  debtor  has  recently 
been  refused  relief  umior  the  insolv- 
ency laws  the  magistrates  to  whom  ap- 
plication is  made  for  relief  as  a  poor 
debtor  may  require  the  applicant  to 
show  that  he  has  undergone  some 
cliange  of  circumstances  in  the  interim. 
7)1   re  Ballon,  7   R.   I.  466. 

48.  Harrison  v.  Emmerson,  2  Leigh 
(29  Va.)    764. 

fa]  Mandamus  lies  to  compel  the 
justices  to  administer  the  oath  and 
order  the  debtor's  dis<diarge  in  such  a 
case.  Harrison  r.  Emmerson,  2  Lei^h 
(29  Ya.)  764.  See  generally  the  title 
"Mandamus." 

49.  dishing   v.  Briggs,  2  E.  I.  139. 

50.  Brown  v.  Lakeman,  5  Mete. 
(Mass.)    347. 

51.  Marr  r.  Clark,  56  Me.  542; 
Bunker  r.  Nutter,  9  N.  H.  554. 
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not  be  required  to  answer  such  questions  as  are  not  pertinent  to  the 
investigation.^- 

(2.)  Continiinnrcs.  —  Such  hearing  may  be  continued  from  time  to 
time  as  justice  may  require,  upon  order  of  the  judge  or  magistrate,^^ 
or  by  the  consent  of  the  parties  thereto.^*  Any  such  adjournment, 
however,  must  be  to  a  proper  place  and  time,^^  and  the  proceeding 
may  not  be  left  open  under  a  general  continuance.^*'  In  some  cases 
an  adjournment  takes  place  by  operation  of  law,  as  where  the  day 
for  the  hearing  falls  upon  a  non-judicial  day.^^  Statutes  sometimes 
limit  a  time  beyond  which  this  hearing  may  not  be  adjourned  with- 
out the  loss  of  jurisdiction,^**  unless  by  stipulation  of  the  parties.^® 

(H.)'  The  Oath  and  Its  Administration.  —  The  statutes  regulating  this 
proceeding  usually  designate  the  person  or  tribunal  by  whom  the 
prescribed  oath  shall  be  administered,*^''  and  also  determine  the  form 
and  general  requisites  thereof.**^  In  substance,  they  usually  require 
the  debtor  to  swear  that  he  has  no  estate  above  a  sum  or  amount 
specified  in  the  statute,^^  and  that  he  is  not  attempting  to  defraud  any 
of  his  creditors.*'^  The  requirements  of  the  statute  as  to  the  form 
of  this  oath  should  be  closely  followed.''* 


[a]  An  adjudication  of  the  bank- 
ruptcy of  tlie  debtor  does  not  relieve 
him  of  this  duty  under  a  statute  re- 
quiring him  to  answer  and  "make  true 
disclosure  of  his  business  affairs  and 
property  under  oath."  Marr  v.  Clark, 
5G  Me.  542. 

52.  Ledden  v.  Hanson,  39  Me.  355. 

53.  Me.— Gould  v.  Ford,  91  Me.  146, 
39  Atl.  480;  Chamberlain  v.  Sands,  27 
Me.  458;  Fales  r.  Goodhue,  25  Me.  423. 
Mass. — Manning  v.  Eeynolds,  164  Mass. 
150,  41  N.  E.  62;  Barh'am  v.  Gomez,  149 
Mass.  221,  21  N.  E.  297;  Carleton  V. 
Wakefield.  Ill  Mass.  481;  Eussell  v. 
Goodrich,  8  Allen  150;  Way  t;.  Foote,  7 
Allen  354.  N.  H. — Osgood  v.  Hutchins, 
6  N.  H.  374. 

[a]  After  announcement  of  inten- 
tion to  deny  relief  the  magistrate,  it 
has  been  held,  may  not  adjourn  tho 
hearing.  Russell  v.  Goodrich,  8  Allen 
(Mass.)    150. 

[b]  In  Maine  it  is  not  a  condition 
precedent  that  the  citation  and  return 
be  first  examined  as  to  their  correct- 
ness, nor  is  it  necessary  that  the  fees 
of  the  justice  be  paid  nor  any  formal 
organization  perfected  before  the  power 
to  adjourn  may  be  exercised.  Gould 
V.  Ford,  91    Me.   146,  39  Atl.  480. 

fc]  This  power  is  incidental  to  the 
authority  conferred  to  determine  the 
application.  Banks  v.  Johnson,  12  N. 
H.  445. 
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As  to  the  power  to  grant  continu- 
ances generally,  see  5  Standard  Proc. 
441-443. 

[d]  Where  the  hearing  is  before  two 
justice's  and  only  one  is  present,  it  is 
the  duty  of  the  justice  present  to  ad- 
journ the  hearing.  Chesley  v.  Welch, 
10  N.  H.  251.  Contra,  Hovey  i:  Hamil- 
ton, 24  Me.  451;  Williams  v.  Burrill,  23 
Me.  144,  not  even  with  the  creditor's 
consent. 

54.  Leach  v.  Pillsbury,  18  N.  H.  525, 
See  also  Mt.  Washington  Glass  Works 
V.  Allen,  121  Mass.   283. 

55.  Bliss  V.  Kershaw,  180  Mass.  99, 
61   N.  E.  823. 

56.  Bliss  V.  Kershaw,  180  Mass.  99, 
61   N.  E.  823. 

57.  Poor  V.  Beatty,  78  Me.  580,  7 
Atl.  541.  See  generally  the  title  "Sun- 
day and  Holidays." 

58.  Fales  r.  Goodhue,  25  Me.  423. 

59.  Leach  v.  Pillsbury,  18  N.  H.  525. 

60.  See  the  statutes,  and  the  follow- 
ing: Bunker  r.  Nutter,  9  N.  H.  554; 
Wilcox  r.  Crowell,  16  E.  I.  707,  19  Atl. 
31:9;   In  re  Ballon,  7  E.  L  466. 

[a]  Not  by  the  clerk  even  in  tho 
absence  of  the  judge.  Wilcox  v.  Crow- 
ell,  16  E.  I.  707,  19  Atl.  329. 

61.  See  the  statutes. 

62.  Little  V.  Hasey,  12  Mass.  319; 
Bunker  r.  Nutter,  9  N.  H.  554. 

63.  Bunker  v.  Nutter,  9  N.  H.  554. 

64.  Little  V.  Hasey,  12  Mass.  319. 
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(I.)  The  Assignment. —  The  statute  sometimes  requires  the  debtor  to 
make  an  assignment  before  he  is  entitled  to  his  discharge;*"  in  which 
event  he  must  make  the  assignment  whether  or  not  he  has  an  assign- 
able interest  and  regardless  of  its  effect."" 

(J.)  Costs — A  debtor  who  obtains  his  discharge  in  this  manner 
is  not  entitled  to  his  costs,""  and  in  some  jurisdictions  he  is  required 
to  satisfy  his  creditor  and  the  jailer  for  charges  incurred  for  his 
maintenance  in  custody  before  he  may  be  discharged."^ 

(K.)  The  Certificate.  —  (1.)  General  Statement. —  Upon  his  determina- 
tion that  the  debtor  is  entitled  to  his  discharge  the  magistrate  must, 
in  some  states,  m.ake  a  certificate  to  this  effect."^  It  is  this  certificate 
which  entitles  the  debtor  to  his  discharge,^"  when  he  has  otherwise 
complied  with  the  statutory  conditions  precedent  to  his  discharge.''' 

(2.)  Heqw'site.f.  —  Statutes  sometimes  prescribe  the  form  of  the  cer- 
tificate to  be  made  by  the  magistrate,^*^  and,  where  such  is  the  case, 
nothing  need  be  inserted  therein  which  these  statutes  do  not  require.^'' 
Generally,  however,  the  certificate  must  conform  to  the  execution  from 
which  relief  is  sought,^*  and  should  show  that  at  the  time  therein 
named,''^  the  creditor  having  been  duly  notified  thereof.''^  the  debtor 
was  admitted  to  and  actually  took  the  oath  prescribed  by  law.''^  If 
it  recites  that  the  creditors  were  properly  notified,  it  need  not  there- 


65.  See  the  statutes. 

[a]  To  whom  made,  see  Jordan, 
Marsh  &  Co.  v.  Hall,  9  E.  I.  218,  11  Am. 
Rep.  245. 

66.  Head  r.  Clark,  45  N.  H.  287; 
Sheafe  v.  Laighton,  36  N.  H.  240. 

67.  Roberts  r.  Shell,  4  Yerg.  (Tenn.) 
160. 

68.  Haight  v.  Richards,  3  Vt.  77. 
See  also  Emerson  v.  Lombard,  15  Me. 
458,  where  the  creditor  is  held  entitled 
to  his  costs  but  it  is  not  determined 
that  the  payment  thereof  is  a  condi- 
tion  precedent   to   the   debtor's  release. 

[a]  The  payment  of  the  magis- 
trate's fee  is  not  a  condition  precedent 
to  the  debtor's  discharge.  Coleman  v. 
Hawkes,  120  Mass.  594. 

69.  Granite  Bank  r.  Treat,  18  Me. 
340;  Murray  r.  Noally,  11  Me.  238. 

fa]  Two  certificates,  (1)  one  to  the 
debtor  and  one  to  the  jailer.  Haight 
V.  Richards,  3  Vt.  77;  Raymond  r. 
Southerland,  3  Vt.  494;  Staniford  r. 
Barry,  Brayt.  (Vt.)  200.  (2)  Delivery 
of  certificate  to  plaintiff's  attorney  for 
the  jailer  is  not  a  compliance  with  the 
statute.     Haight   r.  Richards,  3  Vt.  77. 

70.  Mass. — Butler  v.  Fairbanks,  4 
Gray  531;  Green  r.  Wilbur,  10  Cush. 
439.  N.  H.— Banks  c.  Johnson,  12  N. 
H.  445.  R.  I.— Barrv  r.  Viall,  12  R.  I. 
18;  Eastwood  r.  Schroeder,  5  E.  I.  388. 


Vt. — Raymond    v.    Southerland,    3    Vt. 
494;   Staniford  v.  Barry,  Brayt.  200. 

[a]  Upon  the  presentation  to  his 
keeper,  of  such  a  certificate,  the  debtor 
may  demand  his  discharge  as  a  matter 
of  right.  Banks  r.  Johnson,  12  N.  H. 
445;  Barrv  r.  Viall,  12  E.  I.  18;  East- 
wood r.  Schroeder,  5  E.  I.  388. 

71.  Call  r.  Barker,  27  Me.  97;  Met- 
calf   v.  Hilton,  26  Me.  200. 

72.  Sec    the    statutes. 

fa]  For  forms  of  certificate,  ^ee 
Farrington  v.  Farrar,  73  Me.  37;  Allen 
r    Hall,  S  Vt,  34. 

fb]  Stamp  act  held  not  to  affect 
such  certificates.  Angier  v.  Smalley,  58 
Me.  425. 

73.  Butler  v.  Fairbanks,  4  Gray 
("Mass.)  531;  Chesley  v.  Welch,  10  N. 
H.  251. 

74.  Holbrook  v.  Pearce,  15  Vt.  616; 
Dean   v.  Lowry,  4  Vt.  481. 

fa]  Failure  to  insert  date  of  execu- 
tion will  not  vitiate  the  certificate 
where  the  debt  is  otherwise  suflSiciently 
identified.  Burnham  r.  Howe,  23  Me. 
489. 

75.  Banks  r.  .Tohnson,  12  N.  H.  445. 

76.  Banks  r.  .Tohnson.  12  N.  H.  445; 
Oscood   r.  Hutchins,  6  N.  H.  374. 

77.  Banks  v.  Johnson.  12  N.  H.  445. 
See  also  Clark  v.  Metcalf,  38  Me.  122. 

Vol.  XVI 


338  JUDGMEXTS  AND  DECREES,  ENFORCEMENT  OF 


after  state  -whether  they  did  or  did  not  attend.''^  This  certificate  forms 
DO  part  of  the  record, "°  and  need  not  recite  that  the  justices  who 
presided  were  disinterested. ®°  It  should,  however,  show  that!  the 
magistrates  signing  the  same  had  jurisdiction  throughout  the  entire 
course  of  the  proceedings.^^  Harmless  irregularities  in  the  certificate 
will  not  vitiate  it.®" 

(3.)  Amendment.  — 11  an  application  therefor  be  seasonably  made, 
this  certificate  may  be  amended  to  make  its  recitals  conform  to  the 
faets.^^ 

(V.)  Effect  of  the  Discharge.  —  Discharge  under  the  poor  debtor's  act 
relieves  the  debtor  from  arrest  or  imprisonment,®*  in  respect  of  the 
debt  or  claim  which  is  the  subject  of  the  suit  in  which  he  is  in  cus- 
tody.®^   It  shields  his  body  against  that  debt  so  long  as  it  continues 


78.  Carter  v.  Miller,  12  Vt.  513. 
Compare  Banks  v.  Johnson,  12  N.  H. 
445;  Osgood  r.  Hutching,  6  N.  H.  374, 
dictum  to  the  contrary. 

[a]  In  Vermont  (1)  the  certificate 
of  the  commissioners  is  required  to  state 
their  determination  as  to  the  sufficiency 
and  regularity  of  the  notice  given  to 
the  creditor  on  the  application  of  the 
debtor  for  this  relief.  Allen  v.  Hall,  S 
Vt.  34.  (2)  In  the  absence  of  some 
such  statement  as  to  notice  it  would 
seem  necessary  that  it  show  the  credi- 
tors to  have  appeared.  Carter  v.  Mil- 
ler, 12  A''t.  513. 

[b]  The  certificate  is  conclusive  as 
to  its  recitals  regarding  this  notice. 
Envmond   r.  Southerland,  3  Vt.  494. 

79.  Scamman   r.  Huff,  51   Me.   194. 

80.  Scamman  v.  Huff,  51  Me.  194. 

81.  Bowker  v.  Porter,  39  Me.  504. 

[a]  Where  the  hearing  and  oath 
were  at  an  adjourned  terra,  the  cer- 
tificate should  reveal  such  facts  as  will 
show  that  jurisdiction  was  not  lost  by 
the  adjournment.  Bowker  v.  Porter,  39 
Me.  504. 

[b]  A  certificate  signed  by  a  magis- 
ij;rate  without  jurisdiction  is  void. 
Cushing  V.  Briggs,  2  E.  I.  139. 

82.  Burnham  v.  Howe,  23  Me.  489 
(failure  to  insert  date  of  execution); 
Carter  v.  Miller,  12  Vt.  513,  immaterial 
variance  between  certificate  delivered 
to   jailer  and   one   delivered   to   debtor. 

83.  Scamman  v.  Huff,  51  Me.  194; 
Ayer  v.  Woodman,  24  Me.  196;  Ward 
v.'  Clapp,   4   :Motc.    (Mass.)    455. 

[a]  Amendment  To  Show  Adminis- 
tration of  Proper  Oath. — Kimball  v. 
Irish,  26  Me.  444;  Burnham  v.  Howe, 
23  Me.  489;  Ward  v.  Clapp,  4  Mete. 
(Mass.)    455. 
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[b]  After  the  commencement  of  an 
action  (1)  on  the  poor  debtor's  bond 
(Burnham  v.  Howe,  23  Me.  489);  (2) 
or  even  at  the  time  of  the  trial  tliereof. 
Kimball  v.  Irish,  26  Me.  444;  Burnham 
V.  Howe,  23  Me.  489. 

84.  Me.— McLaughlin  v.  Whitten,  32 
Me.  21.  N.  K.—In  re  Shannon,  48  N. 
H.  407.  R.  I.— Jordan,  Marsh  &  Co.  v. 
Hall,  9  R.  I.  218,  11  Am.  Eep.  245; 
In  re  Ballou,  7  R.  I.  466. 

85.  U.  S. — Stearns  v.  United  States, 
2  Paine  300,  22  Fed.  Cas.  No.  13,341. 
Cal. — See  Ex  parte  Batchelder,  96  Cal. 
233,  31  Pac,  45,  where  the  defendant 
was  in  custody  under  an  order  for  his 
arrest  for  failure  to  pay  alimony.  Conn. 
Trumbull  v.  Smith,  2  Conn.  241.  Ga. 
Harris  v.  Broyles,  25  Ga.  136.  Me.— Mc- 
Laughlin V.  Whitten,  32  Me.  21.  Mass. 
Keliogg  V.  Underwood,  163  Mass.  214, 
40  N.  E.  104;  Willington  v.  Stearns,  1 
Pick.  497.  N.  H.— 7n  re  Shannon,  48 
N.  H.  407.  N.  J.— See  Bannister  v. 
Miller,  54  N.  J.  Eq.  121,  32  Atl.  1066. 
B,.  I.— .Tordan,  Marsh  &  Co.  v.  Hall,  9 
E.  I.  218,  11  Am.  Eep.  245;  In  re  Bal- 
lon, 7  R.  I.  466;  Eastwood  t.  Schroeder, 
5  E.  I.  388. 

fn]  When  the  United  States  is  the 
committing  creditor  (1)  the  rule  is  the 
same.  Stearns  r.  United  States,  2 
Paine  300,  22  Fed.  Cas.  No.  13,341. 
(2)  Not,  however,  where  the  debtor  is 
in  custody  to  satisfy  a  fine  imposed  in 
a  criminal  prosecution.  In  re  Laski, 
14  Fed.  Cas.  No.  8,098. 

fb]  Obligations  arising  subsequent 
to  the  discharge  are  not  effected  there- 
by. McLaughlin  r.  Whitten,  32  Me. 
21 ;  Bannister  v.  Miller,  54  N.  J.  Eq. 
121,  32  Atl.  1066. 
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a  debt/'''  unless  he  is  thereafter  convicted  of  having  acted  fraudulently 
in  procuring  his  discharge.'*^  It  is  also  a  full  justification  to  an 
officer  for  omitting  to  make  an  arrest  under  an  execution.''''  The 
discharge  does  not,  however,  operate  extraterritorially,*''  nor  as  to 
creditors  other  than  those  at  whose  suit  the  debtor  is  in  custody.'*'' 
Nor  does  the  discharge  operate  to  bar  the  creditor  from  collecting 
his  claim  out  of  the  debtor's  property.'*^ 

(VI.)  Eenewcil  of  Application.  —  In  some  jurisdictions  notices  of  the 
debtor's  intention  to  seek  this  relief  may  be  issued  as  often  as  it  is 
shown  that  subsequent  to  the  hearing  on  a  former  application,  the 
debtor  has  undergone  some  change  of  circumstances  from  which  it 
would  appear  that  he  is  now  entitled  to  the  benefit  of  the  oath,°-  or 
that  evid(^-nce,  not  available  at  the  former  hearing,  has  been  subse- 
quently discovered. '^^  In  some  states  the  second  application  is  made 
ex  parte  ;^*  in  others  it  is  obtained  only  after  a  hearing  had  upon 
proper  notice.^^  The  citation  in  such  a  case  is  required  to  recite  the 
change  of  circumstances  upon  which  it  is  issued. ^'^ 


86.  Eastwood  v.  Schroeder,  5  R.  I. 
388,  where  the  court  say  further,  "even 
if  the  judgment  be  again  sued  on." 

[a]  Habeas  corpus  will  afford  re- 
lief from  an  arr'.'st  made  in  the  face 
of  such  a  discharge.  In  re  Davis,  111 
Mass.  288;  State  v.  Ward,  8  N.  J.  L. 
120.     See   generally  supra,  II,   C,  15,  f. 

[b]  Debtor's  Wife  Not  Protected. 
It  is  only  the  debtor  's  body  that  is  pro- 
tected by  this  discharge.  So  where  his 
wife  is  in  custody,  his  discharge  as  a 
poor  debtor  will  not  entitle  her  to  bo 
released.     Hall   v.  White,  27   Conn.  488. 

87.  In  re  Davis,  111  Mass.  288; 
Man  V.  Lowden,  4  MeCord   (S.  C.)   485. 

88.  Thompson   v.  Berry,  5  R.  I.  95. 

89.  Conn. — Woodbridge  v.  "Wright,  3 
Conn.  ')•:?,.  Ga.— Joice  v.  Scales,  18  Ga. 
725.  N.  H.— Hubbard  r.  Wciitworth,  3 
N.  H.  43.  N.  J.— Wood  V.  Malin,  10  N. 
J.  L.  208. 

90.  .Jordan,  Marsh  &  Co.  v.  Hall,  9 
R.  I.  218,  11   Am.  Rep.  245. 

91.  Jones  r.  Jones,  87  Me.  117,  32 
Atl.  779;  Spencer  v.  Garland,  20  Me. 
75  (holding  that  the  bond  is  only  a 
substitute  for  the  detention  of  the 
body,  and  not  a  satisfaction  of  the 
judgment,  or  a  limitation  upon  the 
rights  of  the  creditor  against  the  debt- 
or's property);  Hathawav  r.  Crosby,  17 
Me.  448.  See  also  Hunter  r.  United 
States,  5  Pet.  (U.  S.)   173,  8  L.  ed.  86. 

92.  7/!  re  Snow,  3  Woodb.  &  M.  430, 
22  Fed.  Cas.  No.  13,143;  Burdick  r. 
Simmons,  9  R.  I.  17;  Watson  r.  Fair- 
brother,     7     K.    I.     511 J     Eastwood     V. 


Schroeder,  5  R.  I,  388;  Angell  v.  Rob- 
bins,  4  R.  I.  493. 

[a]  By  a  renewal  of  the  application 
is  meant,  any  such  citation  or  applica- 
tion issued  for  the  purpose  of  relief 
against  the  same  debt.  That  the 
former  application  was  for  relief  from 
mesne  process  does  not  alter  this  rule. 
Eastwood   r.   Schroeder,  5   R.  I.  388. 

[b]  After  the  Lapse  of  a  Specified 
Time. — Merrill  r.  Kaulback,  158  Mass. 
c28,  33  N.  E.  515;  Burt  V.  Geary,  128 
Mass.  404;  Hastings  v.  Partridge,  124 
Mass.  401. 

[c]  Under  a  statute  •which  prohibits 
the  debtor  from  having  a  second  rita- 
tion  where  he  has  withdrawn  his  appli- 
cation, or  where,  upon  trial,  he  shnll 
not  be  admitted  to  take  the  oath,  the 
refusal  of  the  magistrate  to  hear  the 
application  because  of  defects  in  the 
notice,  does  not  prevent  a  second  ap- 
plication. Angell  r.  Robbins,  4  R.  I. 
493;  Gushing  r.  Briggs,  2  R.  T.  139. 

[d]  A  debtor  who  is  at  large  on  an 
undertaking  is  in  no  different  position 
from  a  debtor  who  remains  in  actual 
custody,  so  far  as  the  provisions  re- 
lating to  a  renewal  of  his  application 
are  concerned.  City  Bank  v.  Norton,  48 
Me.  73. 

93.  In  re  Snow,  3  Woodb.  &  M.  430, 
22  Fed.  Cas.  No.  13,143. 

94.  Burdick  r.  Simmons,  9  R.  I.  17; 
Watson  r.  Fairbrother,  7  R.  I.  511; 
Angell  r.  Robbins,  4  R.  I.  493. 

95.  Citv  Bank  r.  Norton,  48  Me.  73. 

96.  Burdick  v.  Simmons,  9  R.  I.  17; 
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(VII.)  Appeal  and  Revie-w.^T  —  The  right  to  appeal  from  the  determi- 
nation of  this  application  is  usually  given  to  either  party.^^  An 
appeal  from  the  order  of  discharge  will  not  operate  to  detain  the 
debtor  in  custody,  and,  if  he  is  at  liberty  on  bail,  it  will  not  con- 
tinue the  liability  of  the  sureties,^''  nor  will  an  appeal  by  the  debtor 
from  an  adverse'  decision,  exempt  him  from  arrest  during  the  pend- 
ency of  the  appeal.^ 

1.  On  Surrender  of  Property.  —  (I.)  Generally.  —  Statutes  in  some 
states  provide  that  a  person  imprisoned  by  virtue  of  an  execution 
against  the  body  may  be  discharged  upon  making  a  full  assignment 
or  surrender  of  his  property  for  the  benefit  of  the  execution  creditor.^ 
Under  some^  but  not  under  other  statutes*  a  debtor  may  obtain  his 
release  from  constructive  as  well  as  actual  custody. 


Watson  V.  Fairbrother,  7  E.  T.  511; 
Eastwood  V.  Sehroeder,  5  E.  I.  388. 

fa]  If  it  does  not  do  so,  subsequent 
proceedings  thereunder  are  void.  East- 
wood V.  Scliroeder,  5  E.  I.  388. 

[h]  It  need  not,  however,  recite  the 
evidence  by  which  such  change  of  cir- 
cumstances was  shown.  Burdick  v.  Sim- 
n.ions,  9   E.  I.   17. 

97.  As  to  appeals  generally  see  2 
Standard  Proc.  106,  et  seq. 

98.  Everett  v.  Henderson,  150  Mass. 
411,  23  ^.  E.  318. 

[al  Jeopardy.— A  statute  which 
confers  such  a  right  does  not  violate 
the  constitutional  inhibition  against 
placing  the  debtor  twice  in  jeopardy. 
Stockwell  ?•.  Silloway,  100  Mass.  287. 

99.  Collamore  v.  Fernald,  3  Gray 
(Mass.)  318;  Ingersoll  v.  Strong,  9 
Mete.  VMass.)    447. 

1.  Fletcher  v.  Bartlett,  10  Gray 
(Mass.)    491. 

2.  Ga. — Hening  v.  Nelson,  20  Ga. 
583.  111.— See  Kurd's  Eev.  St.,  1909, 
ch.  72;  Kitson  V.  Farwell,  132  111.  327, 
23  N.  E.  1024;  In  re  Salisbury,  16  111. 
350;  People  ex  rel.  Brennan  v.  Cotton, 
14  111.  414.  Ky. — McGovern  v.  Maloney, 
30  Ky.  L.  Eep.  801,  99  S.  W.  935.  La. 
State  ex  rel.  Cawley  v.  Judge  of  Dis- 
trict Court,  45  La.  Ann.  948,  13  So.  196. 
N.  Y.— Cons.  Laws,  1909,  §§120-139; 
Shaffer  v.  Eiselev,  114  N.  Y.  23,  20 
N.  E.  630;  Develin  f.  Cooper,  84  N.  Y. 
410;  Matter  of  Brady,  69  N.  Y.  215, 
53  How.  Pr.  128;  Green  r.  Young,  21 
N.  Y.  Supp.  255.  Ohio.— Walsh 's  Les- 
see V.  Einger,  2  Ohio  327,  15  Am.  Dec. 
5.55.  S.  C— Walker  r.  Eilov,  10  Eich. 
L.  87;  Mack  v.  Garrett,  10  Eich.  L.  79; 
Bulwinkle    r.    Grube,    5    Eich.    L.    286; 
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Gibson  |-.  Steele,  3  McCord  45.  Tenn. 
M'Kenzie  v.  Hackne,y,  3  Yerg.  417.  See 
also  Grisham  v.  Grisham,  8  Yerg.  393. 
[a]  The  sole  object  of  this  statute 
is  the  discharge  of  honest  debtors  who 
have  made  an  honest  and  full  surrender 
of  all  their  property  for  their  creditors. 
It  is  not  intended  to  benefit  debtors 
who  have  disposed  of  their  property 
for  the  purpose  of  defrauding  the  very 
creditors  at  whose  suit  they  were  im- 
prisoned. Matter  of  Brady,  69  N.  Y. 
215,  53  How.  Pr.  128,  affirming  8  Hun 
437. 

fb]  A  mere  readiness  and  willing- 
ness (1)  to  deliver  his  property  is  not 
enough;  there  must  be  an  actual  deliv- 
ery of  the  property  to  the  assignee,  or 
the  performance  of  some  act  which  is 
equivalent  thereto.  Walker  v.  Eiley,  10 
Eich.  L.  (S.  C.)  87.  (2)  Where  the 
property  is  in  the  possesion  of  another 
who  claims  title  thereto,  a  transfer  to 
his  creditors  of  his  right  in  the  prop- 
erty is  all  he  can  do  and  will  entitle 
him  to  his  discharge,  so  far  as  the  de- 
livery of  his  property  is  concerned. 
Bowen  v.  Holleyman,  9  Eich.  L.  (S.  C.) 
65. 

[c]  An  infant  is  a  ''person"  with- 
in the  meaning  of  such  statutes.  Peo- 
ple ex  rel.  Smith  v.  Mullin,  25  Wend. 
(N.  Y.)    698. 

3.  In  re  Langslow,  167  K  Y.  314, 
60  N.  E.  590;  Develin  v.  Cooper,  84 
N.  Y.  410. 

[a]  A  person  who  has  been  admit- 
ted to  jail  liberties,  is  deemed  to  be 
imprisoned,  within  the  meaning  of  such 
statutory  provisions.  /«  re  Langslow, 
167  N.  Y.  314,  320,  60  N.  E.  590. 

4.  Wendover  v.  Tucker,  4  Ind.  381. 
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(II.)  Proceedings  To  Procure.  —  (A.)  In  Gexeral.  —  In  some  states  tin? 
debtor^  makes  an  application  by  petition."  All  the  statutory  require- 
ments in  proeeedinos  for  such  a  discharge  must  be  closely  followed/ 
since  such  requirements  are  all  jurisdictional  to  the  right  of  the  court 
to  grant  the  order  of  discharge.^ 

(B.)  Time  for  Makixg  Applicatiox.  —  The  time  within  which  the  ap- 
plication may  be  made  is  regulated  by  statute,^  which  sometimes  re- 
quires a  certain  period  of  imprisonment  in  case  the  debt  or  debts 
exceed  a  specified  sum.^° 

(C.)  TiTF  Petitton.  —  The  statutes  gonornlly  require  a  written  petition 
signed  by  the  petitioner"  and  addressed  to  the  court  from  which  the 
execution  issued/^  or  to  some  other  tribunal  designated  by  statute.^'' 
Unless  required  by  statute,  the  petition  need  not  name  or  refer  to 
the  judgment  under  which  the  execution  was  issued.^*  "Where  length 
of  residence^^  or  of  the  imprisonment^*^  of  the  debtor  are  juri.sdic- 
tional  facts,  they  must  be  directly  averred.  The  prayer  of  the  petition 
under  such  statutes  is  that  the  estate  of  the  debtor  may  be  a.ssigned 
for  the  benefit  of  his  creditors  and  that  his  person  may  be  exempted 
from  arrest  or  imprisonment.^'^ 


5.  Hovle  V.  Murray,  42  App.  Div. 
313,  59   N.  Y.   Supp.   200. 

6.  Matter  of  Brady,  60  N.  Y.  215, 
53  How.  Pr.  128;  Buliymore  V.  Cooper, 
46  N.  Y.  236.  See  infra,  II,  C,  15,  1, 
(II),    (C). 

7.  Shaffer  r.  Riseley,  114  N.  Y.  23, 
20  N.  E.  630;  Buliymore  v.  Cooper,  46 
N.  Y.  236,  246;  In  re  Quick,  92  App. 
Div.  131,  87  N.  Y.  Supp.  316;  Seward 
V.  Wales,  40  App.  Div.  539,  58  N.  Y. 
Supp.  42;  7"  re  Patton,  7  Misc.  467, 
27  N.  Y.  Supp.  992. 

8.  Biillvmore  v.  Cooper,  46  N.  Y. 
236,  246;  In  re  Quick,  92  App.  Div.  131, 
87  N.   y.  Supp.  316. 

fal  "We  consider  the  statute  im- 
perative, that  the  papers  presented  to 
the  CQurt  shall  conform  with  exactness 
to  its  provisions.  It  is  matter  neces- 
sary to  the  jurisdiction  of  the  court, 
not  only  that  a  petition  and  account 
should  be  presented  to  it,  but  that  they 
shall  be  the  very  petition  and.  account 
specified.'"  Bullvmore  v.  Cooper,  46 
N.   Y.    236,    246.  * 

\h]  But  trifling  deviations  from  the 
statutory  requirements  will  not  invali 
date  tlie  proceedincfs.  Richmond  v. 
Praim,  24  Ilun   (N.  Y.)   578. 

9.     In  re   Ilaight,  11    Civ.   Prcc.    (N. 
Y.)    227. 

fal     Discharge  may  be  obtained  on 
Sunday  from  an  arrest  on  civil  process 


legallv    made    on    that    dav,      King    v. 
Strain,  6  Blaekf.   (Ind.)   447. 

10.  Funkc  r.  Hurst,  119  Mich.  182, 
77  N.  W.  695;  In  re  Haight,  11  Civ. 
Proc.  (N.  Y.)  227.  See  supra,  II,  C,  11, 
b,  (IV). 

11.  See  the  statutes. 

[a]  In  Illinois,  the  proceeding  is 
summary  and  no  formal  pleadings  are 
required.  It  is  enough  that  the  im- 
prisoned debtor  offers  to  surrender  his 
property  and  asks  to  be  discharged. 
Kitson  r.  Farwell,  132  111.  327,  335,  23 
N.  E.  1024. 

12.  Matter  of  Bradv,  69  N.  T.  215, 
5o  How.  Pr.  128. 

13.  See  the  following:  111. — Kitson 
V.  Farwell,  132  111.  327,  23  N.  E.  1024; 
Sawyer  v.  Nelson,  44  111.  App.  184.  Ky. 
McGovern  r.  Malonev,  30  Kv.  L.  Rep. 
801,  99  S.  W.  935.  N.  Y.— "Matter  of 
Bradv,  09  X.  Y.  215,  53  How.  Pr.  128; 
Seward  v.  Wales,  40  App.  Div.  539,  58 
N.   Y.    Supp.   42. 

1      14.     Goodwin   r.  Griflis,  88  X.  Y.  629. 
I      fal     That  only  one  plaintiff  and  one 

defendant  in  the  judgment  were  named 

in    the    petition    is    not   a    fatal    defect. 

Goodwin    r.   Griffis,  88  N.  Y.   629. 
j      15,     Develin  r.  Cooper,  84  N.  Y.  410. 
16.     /"  re  Rosenberg,  10  Abb.  Pr.  N. 

S.    (N.  Y.)    450.     See  supra,  II,  C,  11, 

b,   (IV). 

17;    Devcliu  V.  Cooper,  84  N.  Y.  410. 
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Cause  of  Imprisonment.  — Under  some  statutes,  the  petition  must 
state  the  cause  of  the  imprisonment.^^ 

(D.)  Schedule  and  Ixventory.  —  (1.)  Gencmlhj. — Under  some  statutes, 
tlie  petitioner  must  annex  to,  and  present  with  the  petition  or  ap- 
plication for  such  discharge,  a  schedule  of  his  property,^^  or  show  in 
his  petition  a  sufficient  excuse  for  failing  to  do  so.-°  And  even  where 
a  formal  petition  is  not  required,  such  a  schedule  must  be  made  before 
a  discharge  will  be  granted. ^^  A  new  schedule  need  not  be  filed  upon 
a  second  application,  made  because  of  informality  in  first  proceed- 
ings,-- nor  where  a  second  arrest  has  been  made  on  another  execu- 
tion.-'^ 

(2.)  Form  and  Contents.  —  This  schedule  should  contain  a  statement 
of  all  the  estate,  effects  and  property  of  the  applicant,-*  wheresoever 


18.  Matter  of  Brady,  69  N.  Y.  215, 
53  How.  Pr.  128;  Bullvmore  v.  Cooper, 
46  N.  Y.  236;  Matter  of  Chappell,  23 
Hun   (N.  Y.)   179. 

[a]  It  is  suiticient,  (1)  where  the 
statute  does  not  require  more,  to  stats 
the  imprisonment  is  by  virtue  of  an 
execution.  Goodwin  r.  Griffis,  88  N.  Y. 
629.  (2)  Where  the  petition  alleged 
that  the  defendant  was  a  prisoner,  con- 
fined in  the  county  jail,  on  execution 
issued  out  of  the  county  court,  in  a 
civil  cause  at  the  suit  of  a  person,  nam- 
ing him,  it  was  held  a  sufficient  state- 
ment of  the  cause  of  imprisonment, 
under  the  circumstances  stated  in  the 
text.  Matter  of  Chappell,  23  Hun  (N. 
Y.)   179. 

19.  111.— Strieker  v.  Kubusky,  35  HI. 
App.  159.  N.  J.— Race  r.  Dehart,  24  N. 
J.  L.  37;  Le  Chevallier  r.  Hamilton,  18 
N.  J.  L.  2G0.  N.  Y.— Shaffer  v.  Rise- 
ley,  114  N.  Y.  23,  20  N.  E.  630;  Dev- 
elin  r.  Cooper,  84  N.  Y.  410;  Bullymore 
V.  Cooper,  46  N.  Y.  236;  In  re  Haight, 
11  Civ.  Proc.  227;  Seward  v.  Wales,  40 
App.  Div.  539,  58  N.  Y.  Supp.  42;  In  re 
Patton,  7  Misc.  467,  27  N.  Y.  Supp. 
992.  N.  C— Ballard  v.  Waller,  52  N. 
C.  84;  Adams  v.  Alexander,  23  N.  C. 
501.  TdL.—In  re  Oliver,  1  Ashni.  112; 
Woodward's   Case,   1    Ashm.   107. 

20.  Seward  r.  Wales,  40  App.  Div. 
539,  58   N.  Y.   Supp.   42. 

[a]  Statement  of  Exemption  Not  an 
Excuse. — Seward  v.  Wales,  40  App. 
Div.  .'')39,  58  N.  Y.  Supp.  42. 

[b]  Recital  in  Order  of  Discharge 
Will  Not  Cure  Omission. — Seward  ;;. 
Whales,  40  App.  Div.  539,  58  N.  Y.  Supp. 
42. 

[c]  Allegation  of  adjudication  of 
bankruptcy  before  the  rendition  of  the 
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judgment,  is  not  an  excuse.  Bully- 
more  V.  Cooper,  46  N.  Y.  236,  affirming 
2  Lans.   (N.  Y.)   71. 

21.  Strieker  v.  Kubusky,  35  HI.  App. 
159. 

22.  Race  r.  Dehart,  24  N.  J.  L.  37. 
[a]     That  the   debtor  may  have  ac- 

c[uired  property  in  the  interim  is  no  ob- 
jection to  sucii  a  rule,  for  on  the  hear- 
ing the  debtor  is  compelled  to  disclose 
the  prpscnt  condition  of  his  estate  un- 
der oath.  Race  r.  Dehart,  24  N.  J.  L. 
37. 

23.  Banks  r.  Ingram,  10  Rich.  L.  (S. 
C.)    28. 

24.  111.— Strieker  v.  Kubusky,  35  HI. 
App.  159.  Ky.— Sowle  Mfg.  Co.  v.  Ber- 
nard, 100  Ky.  658,  39  S.  W.  239.  N.  J. 
Van  Waggoner  v.  Coe,  25  N.  J.  L.  197. 
N,  Y. — Bullymore  v.  Cooper,  46  N.  Y. 
236;  Ppople  ex  rcl.  Galstgn  v.  Brooks, 
40  How.  Pr.  165;  In  re  Thomas,  10  Abb. 
Pr.  (N.  S.)  114;  In  re  Haight,  11  Civ. 
Proc.  227;  Seward  v.  Wales,  40  App. 
Div.  539,  58  N.  Y.  Supp.  42;  In  re  Pat- 
ton,  7  Misc.  467,  27  N.  Y.  Supp.  992. 
N.  C. — Adams  v.  Alexander,  23  N.  C. 
501.  Pa.— McDonough's  Case,  37  Pa. 
275;  Wolfram  v.  Strickhouser,  1  Watts 
&  S.  379.  S.  C— Clerry  v.  Spears,  2 
Spears  686;  Cavan  v.  Dunlap,  Cheves 
241.  And  see  Hibler  v.  Hammond,  2 
Strobh.    105. 

fa]  In  listing  property  previously 
transferred  by  a  trust  deed  for  the 
benefit  of  creditors,  it  is  not  sufficient 
merely  to  list  the  resulting  trust,  for 
the  trust  deed  may  have  been  given 
fraudulently.  The  schedule  should  list 
to  the  assignee  whatever  interest  the 
debtor  may  have  so  that,  if  the  con- 
veyance were  fraudulent,  the  assignee 
might   recover  the   entire   property  for 
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situato,-^  and  of  whatever  kind  or  charaeterj^"  whether  real  or  per- 
sonal,-^ legal  or  eciuitable,-**  and  without  regard  to  whether  or  not 
it  is  exempt  from  execution. -°  All  charges  affecting  the  property 
or  estate  tlius  scheduled  must  be  made  to  appear,''"  both  as  they 
exist  at  the  time  when  the  petition  for  discharge  was  prepared,^^ 
and  as  they  existed  at  the  time  when  the  person  was  first  imprisoned 
under  the  execution.--  The  property  listed,  however,  need  only  be 
such  as  the  debtor  has  at  the  time  of  filing  the  schedule;  not  what 
he  owned  at  the  time  of  his  arrest.^^  The  schedule  should  contain 
a  list  of  all  of  the  defendant's  creditors,^*  the  amount  due  to  each,^° 
unless  this  amount  be  to  him  unknown,^^  or  in  dispute,^^  and  the 
nature  and  character  of  the  debt,''^  and  a  statement  as  to  the  causes 
of  his  insolvency .^^     In  some  states,  it  must  also  contain  an  account 


the  creditor.     Adams  v.  Alexander,  23 
N.  C.  501, 

25.  Wolfram  v.  Strickhouser,  1 
Watts  &  S.   (Pa.)   379. 

26.  Adams  f.  Alexander,  23  N.  C. 
501;  Wolfram  V.  Strickhouser,  1  Watts 

6  S.   (Pa.)   370. 

[a]  A  contingent  remainder  should 
be  included.  Clerry  v.  Spears,  2  Spears 
(S.  C.)  686. 

[b]  A  residuary  interest  in  prop- 
erty assigned,  after  the  purpose  of  the 
assignment  is  satisfied,  should  be 
listed.    In  re  Oliver,  1  Ashm.  (Pa.)  112. 

27.  In  re  Thomas,  10  Abb.  Pr.  N.  S. 
(N.  Y.)    114. 

28.  In  re  Thomas,  10  Abb.  Pr.  N. 
S.   (N.  Y.)   114. 

[a]  Equitable  Estates. — The  sched- 
ule ought  to  "disclose  every  interest, 
which  would  have  been  liable  to  the 
creditor  on  f!.  fa.,  or  ought  in  law  or 
cquitv  to  be  subject  to  the  debtor's  de- 
mand." Adams  r.  Alexander,  23  N.  C. 
501. 

29.  Strieker  v.  Kubusky,  35  111.  App. 
1?9. 

30.  Bullvmore  r.  Cooper,  46  N.  Y. 
236  (under  2  Rev.  St.  31,  §4);  /"  re 
Thomas,  10  Abb.  Pr.  N.  S.  (N.  Y.) 
114;  Seward  r.  Wales,  40  App.  Div. 
539,  58  N.  Y.   Supp.   42;    In   re  Patton, 

7  l^risc.   467,   27   N.   Y.   Supp.   992. 

31.  Bullvmore  r.  Cooper,  46  N.  Y. 
236  (under  2  Rev.  St.  31,  §4);  In  re 
Thomas,  10  Abb.  Pr.  N.  S.  (N.  Y.) 
114;  Seward  r.  Wales,  40  App.  Div. 
539,  58  N.  Y.  Supp.  42;  In  re  Patton, 
7  Misc.  467,  27  N.  Y.  Supp.  992. 

32.  Bullvmore  v.  Coop?r,  46  N.  Y. 
236;  In  re  Thomas,  10  Abb.  Pr.  N.  S. 
(N.  Y.)  114;  Seward  r.  Wales.  40  App. 
Div.    539,   58    N.    Y.    Supp.    42;    In   re 


Patton,    7    Misc.    467,   27    N.    Y.   Supp. 

992. 

33.     Johnson   v.  Martin,  25  Ga.  268. 

j  34.  N.  J.— Berrv  r.  Arthur,  13  N.  J. 
L.  308.  N.  Y.— Develin  r.  Cooper,  84 
N.  Y.  410.  Pa.— McDonough  's  Case,  37 
Pa.  275;  Wolfram  v.  Strickhouser,  1 
Watts   &   S.   379. 

[a]  Failure  to  mention  the  plaintiff 
at  whose  suit  the  petitioner  is  impris- 
oned will  not,  in  the  absence  of  a  show- 
ing of  fraud  therein  or  that  such  omis- 
sion in  some  way  wrought  a  hardship 
on  the  plaintiff,  invalidate  a  discharge 
had    in    such    a    proceeding.      Com.    v. 

'Cornman,  4  Serg.  &  R.   (Pa.)   2. 

35.     Le  Chevallier  v.  Hamilton,  18  N. 

:  J.  L.  260;  Berry  r.  Arthur,  13  N.  J.  L. 
308;  Wolfram  f.  Strickhouser,  1  Watts 
(Sr'S.   (Pa.)   379. 

j      36.     Le  Chevallier  v.  Hamilton,  18  N. 

'  J.  L.  260. 

I      37.     Le  Chevallier  v.  Hamilton,  IS  N. 

I  J.  L.  260. 

38.  Wolfram  v.  Strickhouser,  1 
Watts  &  S.  (Pa.)  379. 

[a]  The  cause  and  consideration  of 
the  indebtedness  is  required  to  be  set 
forth.  Develin  r.  Cooper,  84  \.  Y.  410, 
afjirminn  20  Hun  (N.  Y.)  188,  holding 
it  a  sufficient  compliance  with  such  a 
icquirement,  to  state  that  "the  indebt- 
edness is  one  on  drafts  drawn  by  the 
debtor  and  discounted  by  the  creditor. 
.  .  .  It  is  not  necessary  to  state  what 
the  money  was  used  for  by  the  debtor." 

39.  McDonough 's  Case,  37  Pa.  275; 
Wolfram  r.  Strickhouser,  1  Watts  &  S. 
(Pa.)    379. 

fal     This  last  requirement  is  met  by 

a  schedule  wliich  assigns  the  causes  of 

the  petitioner's  insolvency  to  debts  due 

iiiiui,  in  a  certain  sum,  "as  appears  by  a 
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of  all  deeds,  securities,  books,  vouchers  and  papers,  relating  to  the 
property  scheduled,*"  with  the  names  and  places  of  abode  of  the  wit- 
nesses to  such  deeds,  securities,  and  writings  or  papers."  In  all  cases, 
facts  and  not  tlie  mere  conclusion  from  facts,  must  be  set  forth.*^ 
This  schedule  need  not  state  on  what  execution  it  was  given  when  tho 
M-rit  under  which  the  surrender  was  made  is  attached  thereto." 
Irregularities  which  are  trivial  and  in  no  way  mislead  the  creditors 
will  not  vitiate  the  schedule.*'* 

The  return  of  this  schedule  should,  under  some  of  the  statutes,  be  to 
the  clerk  of  the  court  from  which  the  execution  issued.*^ 

(3.)  Amendment.  —  In  a  proper  case  the  court  may  permit  an  amend- 
ment of  the  debtor's  schedule.*^  Granting  or  withholding  permission 
to  do  so,  is,  however,  largely  a  matter  of  discretion.*^  Thus,  omis- 
sions which  were  inadvertent  and  not  the  result  of  a  fraudulent  de- 
sign may  be  supplied  by  amendment.*^ 

(E.)  The  Affidavit,  —  Under  some  statutory  provisions,  an  affidavit 
by  the  petitioner,*'^  on  the  day  of  the  presentation  of  the  application^" 


reference  to  his  book  of  accounts  in 
possession  of  his  assignees."  In  re 
Oliver,  1  Ashm.  (Pa.)   112. 

40.  Bullymore  v.  Cooper,  46  N.  Y. 
236. 

41.  Bullymore  v.  Cooper,  46  N.  Y. 
236;  MeKenzie  V.  Garrison,  10  Eich.  L. 
(S.   C.)    234. 

[a]  In  South  Carolina  it  has  been 
held  that  although  the  language  of  the 
statute  may  be  imperative,  neverthe,- 
less  a  case  might  arise  wherein  a  full 
compliance  therewith,  or  even  a  partial 
one  would  be  impracticable  and  that  the 
entire  matter  should  be  left  to  the  dis- 
cretion of  the  commissioner  of  special 
bail.  McKeuzie  v.  Garrison,  10  Eich. 
L.   234. 

42.  In  re  Fatten,  7  Misc.  467,  27  N. 
Y.  Supp.  992. 

43.  Sheriff  of  Fayette  v.  Buckner,  1 
Litt.   (Ky.)   126. 

44.  Lindsey  V.  Hunter,  18  Ga.  50; 
I/e  Chevallier  v.  Hamilton,  18  N.  J.  L. 
260. 

[a]  The  failure  of  the  debtor  to 
strictly  pursue  all  the  statutory  re- 
ciulrements  in  this  connection,  will  not, 
if  the  result  of  inadvertance  or  im- 
perfect recollection  rather  than  any  bad 
faith,  forever  preclude  him  from  ob- 
taining his  discharge  in  this  manner. 
In  re  Eoseuberg,  10  Abb.  Pr.  N.  S.  (N. 
Y.)  450. 

[b]  Naming  a  creditor  without  stat- 
ing the  sum  due  him,  as  where  the  ap- 
jilicant  put  opposite  the  creditor's 
name,    "amount    disputed,"    does    not 
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vitiate  the  schedule.     Le  Chevallier  v. 
Hamilton,  18  N.  J.  L.  260. 

45.  Sheriff  of  Fayette  v.  Buckner,  1 
Litt.  (Ky.)  126.  See  generally  the 
title  " Returns." 

46.  In  re  Eosenberg,  10  Abb.  Pr.  N. 
S.  (N.  Y.)  450;  Kelly  v.  Johnson,  13 
Eich.  L.  (S.  C.)  35;  Craig  v.  Pinson,  2 
Speers  (S.  C.)  176;  Glenn  v.  Lopez, 
Plarp.   (S.  C.)    105. 

[a]  Where  the  amendment  is  per- 
mitted after  the  hearing  the  creditor 
has  a  right  to  examine  the  debtor  as 
to  the  matter  presented  by  his  amend- 
ment. Kelly  D.  Johnson,  13  Eich.  L. 
(S.  C.)    35. 

47.  Craig  V.  Pinson,  2  Spears  (S.  C.) 
176. 

48.  Glenn  v.  Lopez,  Harp.  (S.  C.) 
105,  where  the  court  says  that  in  such 
a  case  the  party  seeking  the  amend- 
ment should  be  required  to  show  "sat- 
isfactorily that  the  omission  was  not 
designed  to  effect  a  fraudulent  con- 
cealment, or  to  give  some  other  rea- 
sonable account  why  the  property  was 
not  included." 

49.  In  re  Thomas,  10  Abb.  Pr.  N.  S. 
(N.  Y.)  114;  In  re  Haight,  11  Civ.  Proc. 
(N,  Y.)  227.  See  also  Develin  v.  Cooper, 
8-1  N.  Y.  410;  Brandon  v.  Eogers,  10 
Eich.  L.  (S.  C.)  9. 

50.  Shaffer  v.  Eiseley,  114  N.  Y.  23, 
20  N.  E.  630;  Matter  of  Brady,  69  N. 
Y.  215,  53  How.  Pr.  128;  Bullymore  v. 
Cooper,  2  Lans.  (N.  Y.)  71  (afflr7ned 
in  46  N.  Y.  236);  Eichmond  v.  Priam, 
24  Hun  (N.  Y.)   578. 
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for  such  discharprc,  must  be  annexed  to  the  petition  and  schedule." 
Form  and  Contents.  —  In  some  states,  the  statutes  prescribe  the  form 
and  contents  of  such  affidavit,^^  and  they  should  be  closely  followed." 
(F.)  Notice  to  Creditor.— (1.)  Generally.  —  Statutes  generally  pro- 
vide that  within  a  time  specified  therein,  the  petitioner  must  servo 
upon  all  his  creditors,^*  and  the  adverse  party ,^^  a  copy  of  his  petition 
and  schedule,^"  together  with  a  written  notice  of  the  time  when,  and 
place  where,  they  will  be  presented."  Clerical  errors  in  this  notice 
will  not  vitiate  the  proceedings.^^     The  length  oi  time  of  this  notice 


[a]  The  failure  to  make,  on  the 
day  of  the  presentation  of  the  petition, 
the  affii'.avit  required  by  the  statute, 
renders  the  proceedings  for  a  discharge 
jurisdictioually  defective.  Shaffer  r. 
Riseley,  114  N.  Y.  23,  20  N.  E.  630; 
Bullymore  v.  Cooper,  46  N.  Y.  236,  244. 

[h]  Before  Presentation. — An  affi- 
davitj  taken  seventeen  days  before  the 
day  of  presenting  the  petition  for  dis- 
cbarge, is  not  a  compliance  with  stat- 
ate.  Shaffer  v.  Riseley,  114  N.  Y.  23, 
20  N.  E.  630.  See  also  Bullymore  r. 
Cooper,  2  Lans.  (N.  Y.)  71  (affirmed 
in  46  N.  Y.  236);  Richmond  v.  Priam, 
24  Hun   (N.  Y.)   578. 

[c]  As  served  on  the  judgment 
creditor,  the  petition  and  the  account 
of  the  imprisoned  debtor's  property  are 
not  required  by  the  statute  to  be  sworn 
to.  Bullvmore  r.  Cooper,  2  Lans.  (N. 
Y.)  71,  affirmed  in  46  N.  Y.  236. 

fd]  The  "presentation"  of  the  pe- 
tition "should  not  be  deemed  to  mean 
the  actual  moment  when  it  is  handed 
to  the  court  on  the  application  for  an 
order  to  bring  the  prisoner  before  it, 
but  should  be  construed  to  extend  from 
that  moment  until  the  actual  produc- 
tion of  the  prisoner."  Hillver  v.  Ros- 
enberg, 11   Abb.  Pr.  N.  S.   (N.  Y.)  402. 

51.  Shaffer  r.  Riselev,  114  N.  Y.  23, 
20  N.  E.  630;  Matter  of  Bradv,  69  N. 
Y.  215,  53  How.  Pr.  128;  7/!  re  Haight, 
n   Civ.  Proc.   (N.  Y.)   227. 

fa]  It  is  a  sufficient  compliance 
with  a  statute  requiring  the  affidavit 
to  be  "indorsed  thereon"  to  attach  or 
annex  the  affidavit  to  the  petition. 
Richmond  v.  Priam,  24  Hun  (N.  Y.) 
578. 

[b]  Failure  to  make  objection  to 
the  lack  of  the  affidavit,  or  to  call  the 
attention  of  the  court  to  such  defect, 
waives  it.  Shaffer  i-.  Riselev,  114  N. 
Y.  23,  20  N.  E.  630.  See  also  Cowen- 
hoven  v.  Ball,  118  N.  Y.  231,  235,  23  N. 
E.  470. 


5e.  Matter  of  Brady,  69  N.  Y.  215, 
53  How.  Pr.  128;  In  re  Haight,  11  Civ. 
Proc.  (N.  Y.)  227;  Bullvmore  f.  Cooper, 
2  Lans.  (N.  Y.)  71,  (affirmed,  46  N.  Y. 
236);  Brandon  v.  Rogers,  10  Rich.  L. 
(S.   C.)    9. 

53.  Bullymore  r.  Cooper,  2  Lans.  71, 
affirmed.   46  N.   Y.   236,   246. 

54.  N.  J.— Weeks  r.  Buderus,  39  N. 
J.  L.  448;  Hogan  r.  Hutton,  20  N.  J. 
L.  82;  Berrv  v.  Arthur,  13  N.  J.  L, 
308.  N.  Y.—In  re  Quick,  92  App.  Div, 
131,  87  N.  Y.  Supp.  316.  N.  C— Wat- 
son V.  Willis,  24  N.  C.  17;  Grain  v. 
Long,  14  N.  C.  371;  Jordan  r.  James, 
10  N.  C.  110;  Burton  r.  Dickens,  7  N. 
C.  103.  Pa. — Bartholomew's  Admr.  v. 
Bartholomew,  50  Pa.  194.  See  Row- 
an d  r.  Smiley,  96  Pa.  165.  S.  C.—Ex 
parte  Cantev^  11  Rich.  L.  520;  Hibler 
V.  Hammond,  2  Strobh.  105. 

[a]  In  New  York  the  fourteen  days' 
notice  of  the  presentation  of  the  debt- 
or's petition  and  schedule  required  by 
§2205  of  the  Code  of  Civ.  Proc.  may 
not  be  dispensed  with  by  an  order  to 
show  cause  under  §780  of  the  Code. 
In  re  Quick,  92  App.  Div.  131,  87  N.  Y. 
Supp.  316,  affirmed  in  179  N.  Y.  601,  72 
N.  E.  1149. 

55.  Sowle  Mfg.  Co.  v.  Bernard,  100 
Kv.  658,  39  S.  W.  239. 

'56.  In  re  Quick,  92  App.  Div.  131, 
87    N.   Y.   Supp.    316. 

fa]  Jurisdictional  Prerequisite, 
Service  of  the  petition,  schedules,  and 
notice,  or  some  equivalent  thereof,  ia 
indispensable  to  invest  the  court  with 
jurisdiction  to  grant  an  order  discharg- 
ing the  debtor.  In  re  Quick,  92  App. 
Div.  131,  87  N.  Y.  Supp.  316. 

57.  See  cases  cited  supra,  this  secj 
tion. 

58.  Brigga  r.  Hobson,  3  Ala.  404 
(holding  sufficient  a  notice  that  the 
debtor  would  appear  on  "Saturday  the 
28th  .July  next,"  when,  in  fact,  the 
28th  day  of  the  next  July  was  Friday); 
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varies  under  the  different  statutes,"  The  provisions  as  to  time  must 
be  strictly  observed.*"' 

(£.)  Serrice. —  Service  of  such  papers  may  be  made  under  some 
statutory  provisions,  either  upon  the  creditor, "^^  or  his  representative,®^ 
or  upon  his  attorney.^^  The  manner  of  serving  the  notice  is  prescribed 
by  statute,***  which  must  be  strictly  followed, '^^  unless  its  requirements 
have  been  waived.*'^  Such  waiver  may  be  found  from  any  facts  tend- 
ing to  show  the  same.*''^ 

(G.)  Objections  and  Exceptions.  —  Existing  judgment  creditors,*'^  or, 
in  some  states,  any  person  interested,*'^  may  contest  the  application 
for  discharge,  by  establishing  the  fraudulent  disposition  of  his  prop- 
erty by  the  debtor,^*'  or  that  the  proceedings  for  a  discharge  are  not 


In  re  Blanchard,  15  N.  J.  L.  478,  the 
mere  omission  of  the  word  "junior" 
after  the  name  of  the  debtor  will  not 
be  fatal. 

59.  See  the  statutes,  and  Sowle  Mf^. 
Co.  r.  Bernard,  ]00  Kv.  658,  39  S.  W. 
239;   Berry   v.  Arthur,  13  N.  J.  L.  308. 

60.  Tn  re  Quick,  92  App.  Div.  131, 
87   N.   Y.   Supp.   316. 

[a]  A  general  statute  permitting  re- 
duction of  time  required  for  service  of 
notice  of  motion,  is  not  applicable  to 
these  proceedings.  In  re  Quick,  92 
App.  Div.  131,  87  N.  Y.  Supp.  316.  See 
generally  the  title  "Notice." 

[b]  A  delay  in  giving  the  requisite 
notice  has  been  excused  where  the 
debtor  misunderstood  the  ambiguous 
language  of  the  act.  Ex  parte  Cantey, 
11  Eich.  L.  (S.  C.)  520. 

61.  In  re  Quick,  92  App.  Div.  131, 
87   N.   Y.   Supp.   816. 

[al  When  the  state  is  a  creditor, 
see'  N.  Y.  Code  Civ.  Proc,  §2207. 

[b]  In  New  Jersey  this  notice  must 
be  served  on  the  creditors'  attorneys 
and  on  the  creditors  individually  if 
thev  be  within  the  state.  Louis  V.  Kas- 
kel^  49  N.  J.  L.  592,  9  Atl.  773. 

62.  See  the  statutes. 

63.  Shaffer  r.  Eiseley,  114  N.  Y.  23, 
20  N.  E.  630,  whose  name  is  subscribed 
to   the  execution. 

[a]  What  Attorney. — Under  a  stat- 
ute requiring  the  giving  of  such  notice 
to  the  attorney  for  the  committing 
creditor  is  meant  the  attorney  \^ho  ap- 
peared for  the  creditor  in  the  suit  in 
which  the  debtor  was  imprisoned.  Louis 
V.  Kaskel,  49  N.  .T.  L.  592,  9  Atl.  773. 

64.  See  the  statutes. 

65.  Mordecai  v.  La  Eissey,  1  Rich. 
L.  (S.  C.)  192. 
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66.  Goodwin  c.  Griffis,  88  N.  Y.  629, 
waiver  of  personal  service. 

67.  Goodwin  r.  Griffis,  88  N.  Y.  629. 
[a]     Where  an  admission  of  service 

was  endorsed  upon  the  petition  and  the 
accompanying  papers,  and  the  person 
so  signing  was  properly  identified  as 
the  creditor  in  the  judgment  upou 
vvhich  the  execution  issued,  it  was  held 
sufficient  as  against  the  objection  that 
there  was  no  proof  of  the  personal 
service  of  the  papers  upon  the  judg- 
ment creditor.  Goodwin  v.  Griffis,  88 
N.    Y.    629,    635. 

68.  lU.— People  v.  Hanchett,  111  111. 
90.  N.  Y.— 7;i  re  Pearce,  29  Hun  270; 
Coffin  r.  Gourlav,  20  Hun  308;  In  re 
Haight,  11  Civ.  Proc.  227.  S.  C— Hib- 
ler  r-.   Hammond,  2  Strobh.  105. 

[a]  Only  Existing  Creditors. — Mat- 
ter of  Brady,  69  N.  Y.  215,  53  How. 
Pr.   128. 

[b]  In  Illinois  (1)  any  creditor  of 
the  debtor  may  appear  before  the 
court  and  contest  the  truth  of  the 
schedule,  presented  bv  the  debtor  (Kit- 
son  V.  Farwell,  132  111.  327,  23  N.  E. 
1024),  (2)  and  his  right  to  a  dis- 
charge. People  V.  Hanchett,  111  111. 
90. 

69.  Kitson  v.  Farwell,  132  111.  327, 
23  N.  E.  1024. 

70.  Matter  of  Brady,  69  N.  Y.  215, 
53  How.  Pr.  128;  In  re  Fowler,  59  How. 
Pr.  (N.  Y.)  148,  8  Daly  548;  In  re 
Haight,  11  Civ.  Proc.  (N.  Y.)  227; 
Matter  of  Watson,  2  E.  D.  Smith  (N. 
Y.)    429. 

fal  "The  fraud  which  will  "bar  a 
deiitor's  discharge  is  not  that  of  which 
he  may  have  been  guilty  in  contracting 
the  debt  or  liability,  but  fraud  in  the 
subsequent  disposition  of  his  property 
to  evade  such  liability."    In  re  Pearce, 
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in  other  respects  just  and  fair;"^  which  latter  fact  is  conclusively 
adjudicated  by  a  previous  motion  to  vacate  the  order  of  arrest,^^  or 
for  (lischarjje  from,  provisional  arrest  in  the  same  action/'^  when  such 
a  iiuding  was  necessarily  made  therein.'^* 

Suggestions  of  rraud.'-'-'  — Provision  is  made  in  some  states  for  filing 
suggestions  of  fraud'"^  upon  obtaining  leave  of  court  therefor"  upon 
motion  supported  by  affidavit.'"*    The  language  of  such  affidavit  should 


29  ITun  (X.  Y.)  270.  See  also  Matter 
of  Brady,  69  N.  Y.  215,  53  How.  Pr. 
128;  Ooflin  V.  Gourlay,  20  Hun  308; 
In  re  Haight,  11  Civ.  Proc.  (N.  Y.) 
£27. 

See  infra,  this  section. 

[h]  Fraudulent  conveyance  whether 
liefore  or  alter  the  action  in  which  the 
arrest  is  made.  In  re  Haight,  11  Civ. 
Proc.  (N.  Y.)  227;  In  re  Watson,  2  E. 
D.  Smith   (N.  Y.)   429. 

ff]  Application  for  discharge  as  a 
bankrupt  is  not  such  a  disposition  of 
his  property  as  will  defeat  the  debt- 
or's right  to  discharge.  In  re  Fowler, 
59  How.  Pr.  (N.  Y.)  148,  8  Daly  (N. 
Y.)  548,  limiting  and  explaining  In  re 
Fitzgerald,  8  Daly  (N.  Y.)  188,  which 
holds  that  where  a  debtor  elects  to 
proceed  under  the  Bankruptcy  Act, 
he  waives  his  right  to  proceedings  for 
a  discharge  under  the  stats  law. 

71.  In  re  Bcyce,  11  N.  Y.  Supp.  624, 
1'.)  Civ.  Proc.  23. 

[a]  Where  the  credit  of  a  judgment 
debtor  Is  good  (1)  and  ho  makes  no  ef- 
fort to  pay  the  debt  in  judgment 
Jigainst  him  by  means  of  such  credit 
(In  re  Boyce, 'll  N.  Y.  Supp.  624,  l!) 
Civ.  Proc.  23),  (2)  or  where  it  ap- 
pears that  th'S  wife  of  a  debtor  is  in  a 
position  wliere  she  might  aid  her  hus- 
band, and  it  does  not  appear  that  she  is 
unwilling  or  unable  to  do  so,  the  pro- 
ceedings for  a  discharge  are  not  "just 
and  fair"  within  the  meaning  of  the 
Ftntute.  In  re  Bovce,  11  N.  Y.  Supp. 
624,  19  Civ.   Proc.'2;>. 

fb"!  Where  the  income  of  a  debtor, 
together  with  the  circumstances  con- 
nected with  the  judgment  against  him 
and  the  facts  as  to  those  dependent 
upon  him,  shows  that  with  proj^er  ef- 
fort the  debtor  might  pay  a  portion, 
at  least  of  the  judgment  against  him, 
the  proceedings  for  a  discharge  are 
not  just  and  fair.  In  re  Donoghue,  17 
Abb.  N.  C.   (N.  Y.)   277. 

72.  Matter   of   Zeitz,   12    Civ.   Proc. 


(N.  Y.)  423;  Matter  of  Roberts,  8  Daly 
(N.  Y.)   95,  59  How.  Pr.  136. 

I  a]  If  the  judgment  does  not  neces- 
sarily involve  a  tinding  that  the  debtor 
hud  a  fraudulent  mteul  or  guilty  knowl- 
edge, the  question  is  an  open  one,  and 
may  be  tried  in  a  proceeding  for  a  dis- 
charge. In  re  Roberts,  8  Daly  (_N.  Y.; 
9;j,  59  How.  Pr.  136;  In  re  Zeitz,  12 
Civ.  Proc.  (N.  Y.)   423. 

73.  In  re  Roberts,  8  Daly  (N.  Y  ) 
95,  59  How.  Pr.  (I^I.  Y.)   136. 

74.  See  generally  the  title  "Res 
Judicata. ' ' 

I  a]  The  entry  in  the  judgment  in 
an  action,  that  the  plaintiff  is  entitled 
to  an  excution  against  the  person  by 
reason  of  a  prior  order  of  arrest  issued 
in  the  action,  which,  upon  motion  the 
court  refused  to  vacate,  though  an  es- 
sential element  thereof,  is  not  au  ad- 
jr.dication  that  the  proceedings  for  a 
<lischarge  are  not  just  and  fair,  and 
therefore  a  ground  for  refusing  the 
same,  since  the  recital  in  the  judgment 
is  merely  an  entry  indicating  the  pro- 
cess by  which  the  judgment  may  be  en- 
forced, and  the  granting  or  vacating  of 
the  order  of  arrest  does  not  affect  the 
}daintiff  "s  cause  of  action  and  right  to 
judgment  thereon.  In  ie  Zeitz,  12  Civ. 
Proc.   (N.  Y.)   423. 

75.  As  to  determination  of  sugges- 
tions of  fraud,  see  infra,  II,  C,  15,  I. 
(11),   (H). 

76.  See  cases  cited  infra,  this  sec- 
tion. 

77.  F.x  parte  Maffet,  11  Rich.  L.  (S. 
C.)  358.  Compare  Hibler  r.  Hammond, 
2  Strobh.  (S.  C.)'  105,  where  it  is  said: 
"If  the  creditors  appear,  the  court 
phall  hear  what  may  be  alleged  for  or 
against    the    discharge." 

78.  Ex  parte  Maffet,  11  Rich.  L.  (S. 
C.)  358. 

fat  The  determination  of  this  mo- 
tion rests  largely  in  the  discretion  of 
the  court.  Ex  parte  Maffet,  11  Rich.  L. 
(S.   C.)    358. 
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be  specific  as  to  the  charges  of  fraud."  The  suggestions  of  fraud 
should  be  in  writing,^"  and  should  be  filed  within  the  prescribed  time.^^ 
The}'  should  conform  to  the  general  principles  of  pleading,^^  should 
be  made  upon  oath,®-^  and  should  specify  the  particulars  wherein  the 
fraud  exists,^*  with  certainty.^^  Where  there  are  several  creditors 
they  may  be  compelled,  at  the  request  of  the  debtor,  to  all  join  in 
an  issue  on  a  suggestion  of  fraud.^*^ 

(H.)  Hearing  and  Determination. —  (1.)  Generally.  — The  debtor 
should  be  present  at  the  hearing,^^  and  should  be  required  to  sub- 
mit, under  oath,^^  to  an  examination  as  to  the  condition  of  his  prop- 
erty.®^ The  court  may  consider  matter  anterior  to  the  imprisonment,^" 
and  may  review  the  acts  of  the  applicant  in  respect  of  any  of  his 
property,  whether  listed  in  his  schedule  or  not.^^  Jurisdictional  objec- 
tions may  properly  be  presented  at  this  time.°-  Where  suggestions 
of  fraud  have  been  filed,  an  issue  thereon  should  be  framed  and  sub- 
mitted to  a  jury.^^  And  in  some  jurisdictions  all  other  issues  must 
be  submitted  to  a  jury.^*  Where  it  appears  that  the  debtor's  schedule 
is  correct  and  that  his  proceedings  are  just  and  fair,  his  discharge 
will  be  ordered.^^  On  the  other  hand,  should  it  appear  that  the  ap- 
plicant has  failed  to  make  a  full  and  fair  surrender  of  his  estate  for 
the  benefit  of  his  creditors,^^  or  has  not  given  to  his  creditors  such 


79.  Ex  parte  Maffet,  11  Rich.  L.  (S. 
C.)    358,   general   belief   insufficient. 

80.  State  v.  Carroll,  51  N.  C.  458. 

81.  Coleman  v.  Dickerson,  10  Ga. 
551. 

[a]  Should  he  filed  not  later  than 
the  first  term  unless  good  excuse  be 
shown  for  not  doing  so  earlier.  Cole- 
man I'.  Dickerson,  10  Ga.  551. 

82.  Gray  v.  Schroder,  2  Strobh.  (S. 
C.)    126. 

83.  State  v.  Carroll,  51  N.  C.  458. 

84.  State  v.  Carroll,  51   N.   C.  458. 

85.  Nixon   v.  Nunnery,  31  N.  C.  28, 

[a]  A  reasonable  certainty  is  all 
that  is  required.  Gray  v.  Schroder,  2 
Strobh.   (S.  C.)    126. 

[b]  Objections  to  the  form  (1)  of 
the  suggestion  of  fraud,  as  that  it  is 
i.ot  sufficiently  certain,  must  be  made, 
if  at  all,  before  issue  is  joined  thereon, 
Nixon  V.  Nunnery,  31  N.  C.  28.  (2) 
Such  objections  may,  it  seems,  be  in 
the  form  of  a  demurrer.  See  Gray  v. 
Schroder,  2  Strobh.   (S.  C.)   126. 

86.  Williams  v.  Floyd,  27  N.  C._  649, 
even  though  they  have  separata  judg- 
ments. 

[a]  This  privilege  may  be  waived 
by  the  debtor.  Williams  v.  Floyd,  27 
N.  C.  649. 

87.  Cooley  v.  Culton,  20  111.  40. 

88.  In  re  Thomas,  10  Abb.  Pr.  N.  S. 
(N.   Y.)    114. 
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89,  Cooley  r.  Culton,  20  111.  40. 

90.  lit  re  Thomas,  10  Abb.  Pr.  N.  S. 
(N.   Y.)    114. 

91.  In  re  Thomas,  10  Abb.  Pr.  N.  S, 
(N.  Y.)    114. 

92,  In  re  Eosenberg,  10  Abb.  Pp.  N, 
S.   (N.  Y.)  450. 

As  to  objections  and  exceptions  gen- 
erally, see  supra,  II,  C,  15,  1,  (II), 
(G). 

93.  Ga. — Mims  v.  Lockett,  20  Ga. 
474.  N.  C— State  v.  Carroll,  51  N.  0. 
458.  S.  C.—Ex  parte  Maffet,  11  Eich. 
L.  358. 

[a]  Except  where  the  debtor  as- 
signs whatever  interest  he  may  have  in 
the  property  which  it  is  alleged  he  did 
not  include  in  his  schedule.  Craig  V. 
Pinson,   2   Spears    (S.  C.)    176. 

[b]  Where  no  suggestion  of  fraud 
is  filed  the  court  may  not  take  it  upon 
itself  to  declare  the  schedule  fraudu- 
lent, because  this  is  a  matter  peculiarly 
for  a  jury.  Mims  v.  Lockett,  20  Ga. 
474. 

As  to  filing  suggestions  of  fraud,  see 
supra,   IT,   C,   15,   1,    (11),    (G). 

94,  Hartsville  Oil  Mill  v.  Du  Eose 
(S.   C),   88  S.  E.  446. 

95,  In  re  Thomas,  10  Abb,  Pr.  N.  S. 
(N.  Y.^  114;  hi  re  Haight,  11  Civ. 
Proe.    (N.   Y.)    227. 

96.  111.— Lipe  V.  MeClevy,  41  111- 
App.  59.     Ky.— See  Sowle  Mfg.  Co.  v. 
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notice  of  his  npplioation  as  the  law  requires,"^  or  that  he  has,  in  any 
other  particuhir,  faiknl  to  comply  ^\■ith  the  requisites  of  the  law,^* 
it  is  the  duty  of  the  court  to  deny  the  application  unless  it  appears 
that  such  omission  was  the  result  of  necessity  or  accident.^"  or  is 
inconsequential  in  its  nature.^  Where  it  appears  at  the  hearing  that 
the  execution  under  which  the  debtor  is  in  custody  was  issued  in 
the  sort  of  a  case  in  which  he  is  not  entitled  to  discharfje,  the  ap- 
plication must  be  denied.-  And  the  same  is  true  where  it  appears 
that  the  imprisonment  has  not  continued  for  the  statutory  length  of 
time  to  entitle  the  debtor  to  a  discharge.^  It  has  been  held  that  the 
right  to  open  and  close  the  argument  belongs  to  counsel  for  the  cred- 
itors resisting  the  discharge.* 

(2.)  Conthniances.5  — Where  the  statute  so  provides,*'  or  even  in  the 
absence  of  statute,  where  justice  requires  it,^  the  hearing  may  be  con- 
tinued for  a  time  not  exceeding  the  limit,  if  any,  set  by  the  statute,^ 
unless  by  the  consent  of  the  parties.'-^    The  application  for  a  continuance 


Bernard,  100  Ky.  658,  39  S.  "W.  239. 
S.  C.—Ex  parte  Maffot,  11  Eieh.  L. 
358. 

[a]  Where  it  appears  that  the  debt- 
or has  given  to  his  wife  several  thou- 
sand dollars  and  a  luxurious  home  in 
which  he  livss  with  her,  receiving  from 
her  a  liberal  income,  the  court  will 
refuse  to  discharge  him  as  an  insolvent 
debtor.  Lipe  v.  McClevy,  41  111.  App. 
59. 

97.  Berry  v.  Arthur,  13  N.  J.  L. 
308;  Eowar.d  v.  Smiley,  96  Pa.  165, 
See  supra.  TI,  C,  15,  1,  (IT),  (F). 

98.  N.  J.— Iliff  >:.  Banghart,  60  N. 
J.  L.  400,  37  Atl.  894.  N.  Y.—In  re 
Uaight,  11  Civ.  Proc.  227.  S.  C.—Ex 
parte  Maffet,   11   Kich.  L.  358. 

99.  Hogau  r.  Hutton,  20  N.  J.  L. 
82;  Berry  v.  Arthur,  13  N.  J.  L.  308. 
See  also  In  re  Blanehard,  15  N.  J.  L. 
478. 

[a]  A  discbarge  will  not  be  denied 
for  lack  of  notice  where  it  appears 
that  "the  creditor  or  his  place  of  ad- 
dress could  not  be  found,  or  if  the 
agent  employed  to  serve  the  notice, 
should  serve  it  on  the  wrong  person  by 
mistake."  Hogan  v.  Hutton,  20  N.  J. 
L.  82. 

fb]  Where  the  petitioner  fails  to 
list  a  debt  due  him  because  of  the  hon- 
est conviction  that  the  debt  is  worth- 
less, or  because  of  some  misapprehen- 
sion or  mistake,  his  discharge  will  not 
be  denied  him  on  that  account.  In  re 
Oliver,  1   Ashm.   (Pa.)   112. 

1.  In  rr  Blancliard,  15  N.  .T.  L.  478. 

2.  lU.— /»  re  Mullin,  118  111.  551,  9 
N.  E.  208;   In  re  Murphy,  109  111.  31; 


First  Xat.  Bank  r.  Burkett,  101  111. 
391,  40  Am.  Pep.  209;  Masterson  r.  Fur- 
man,  89  111.  App.  291 ;  Blattau  v.  Evans, 
57  111.  App.  311;  Brown  r.  Lobdell,  51 
Hi.  App.  574,  in  case  malice  is  the  gist 
of  the  action.  N.  H. — Leighton  v.  Bills, 
75  N.  H.  566,  78  Atl.  643.  N.  J.— Hat- 
field V.  Boswell,  25  N.  J.  L.  85  (seduc- 
tion); Wallace  f.  Coil,  24  N.  J.  L.  600, 
snme.  Pa. — Fell  v.  Soloman,  21  Pa, 
Dist.  599,  slander. 

[a]  Seduction. — A  defendant  in  cus- 
tody in  an  action  for  seduction  may 
obtain  his  release  in  this  manner  not- 
withstanding a  statute  which  provides 
for  denying  his  discbarge  when  malice 
was  the  gist  of  the  action.  People  r. 
Greer,  43  HI.  213.  Compaie  Hatfield  r. 
Boswell,  25  N.  J.  L.  85. 

3,  Funke  v.  Hurst,  119  Mich,  182,  77 
N  W.  695.  See  In  re  Rosenberg,  10 
Abb.  Pr.  N.  S.  (N.  Y.)  450,  and  supra, 
II,  C,  11,  b,   {1\). 

4,  Johnsou  V.  Mnrtin,  25  Ga.  268, 
But  see  the  title  "Opening  and  Clos- 
ing." 

5,  See,  as  to  continuances  generally, 
5  Standaud  Proc.  438,  et  seq. 

6,  See  generally  the  statutes  of  the 
various  states  and  the  following:  Peo- 
ple r.  Hanchett,  111  111.  90;  Cooley  v. 
Culton,  20  111.  40;  Stagg  v.  Austin,  IS 
N.  J.  L.  82. 

7,  Johnson's  Case,  1  Ashm.  (Pa.) 
157,  to  allow  amendment  of  petition. 

I      8,     People   V.  Hanchett,   111    111.   90. 
9.     People   V.   Hanchett,   111    111.  90. 

'  [a]  Consent  May  Be  Implied. 
Where  such  a  hearing  was  continued  to 
a  designated  day  and  the  court  at  the 
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is  addressed  to  the  discretion  of  the  eourt.^" 

(3.)  Findings.  —  The  findings  should  conform  to  the  general  prin- 
ciples governing  findings.^^  A  finding  of  a  specific  cause  for  denying 
the  discharge  need  not  follow  the  language  of  the  statute  prescribing 
such  a  eause.^-  The  findings  should  be  specific, ^^  and  should  be  made 
to  all  the  issues.^* 

(T.)  The  Assignment.  — After  the  hearing  and  the  determination  that 
the  debtor  is  entitled  to  his  discharge/*  the  court  must  make  an  order, 
directing  the  petitioner  to  execute  to  one  or  more  trustees  named  an 
assignment  of  all  his  property  not  exempt,  or  of  so  much  thereof  as  is 
sufficient  to  satisfy  the  execution  upon  which  he  is  imprisoned.^'^  The 
assignee  should  be  sworn  to  perform  and  discharge  his  duties  as  such 
in  a  triic  and  faithful  manner,"  and  may  be  required  to  give  a  bond.^® 

(J.)  Order  FOR  Discharge. —  (1.)  In  General.  — Upon  a  compliance  by 
imprisoned  debtor  with  the  statutory  provisions,  the  court  must  make 
an  order,  discharging  the  debtor  from  imprisonment,  by  virtue  of  each 
execution  specified  in  his  petition. ^^  This  order  should  recite  all  the 
facts  requisite  to  give  the  court  jurisdiction  to  make  the  same,^°  and, 


time  of  granting  the  continuance  in 
quired  of  tlie  parties  if  the  date  fixed 
was  satisfactory  and  no  objection  was 
made  thereto,  the  objection  that  the 
continuance  was  beyond  the  statutory 
period  was  considered  to  have  been 
waived.  People  v.  Hanchett,  111  III. 
[10. 

10.  Stagg  7-.  Austin,  18  N.  J.  L.  82. 

11.  Soe  the  title  "Findings  and 
Conclusions." 

12.  Brandon  v.  Eogers,  10  Eich.  L. 
(S.  C.)   9. 

13.  Lemon  v.  Moore,  2  Spears  (S. 
C.)    617. 

fa]  False  Schedule. — A  finding  that 
an  assignment  mentioned  in  the  debt- 
or's schedule  was  false  and  fraudulent 
will  not  convict  him  of  filing  a  "false 
fe.'hedule."  Cavan  v.  Dunlap,  Cheves 
(S.   C.)    241. 

14.  L?mou  V.  Moore,  2  Spears  (S.  C.) 
617. 

[a]  Where  there  were  several 
specifications  of  fraud  a  finding  of  the 
jury  that  the  debtor  was  "guilty  of 
fraud"  is  neither  specific,  nor  does  it 
embrace  all  the  specifications.  Lemon 
V.  Moor3,  2  Spears  (S.  C.)  617. 

15.  Berry  v.  Arthur,  13  N.  J.  L.  308; 
Matter  of  Finck,  59  How.  Pr.  (N.  Y.) 
145;  In  re  Pattou,  7  Misc.  467,  27  N. 
Y.  Supp.  992,  2.0  Civ.  Proc.  331,  58  N. 
Y.  St.  512;  In  re  Boyce,  19  Civ.  Proc. 
23,  11  N.  Y.  Supp.  624;  In  re  Haight, 
11  Civ.  Proc.  (N.  Y.)   227. 

16.  Stokes  r.  Hardy,  71  N.  J.  L.  549, 
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60  Atl.  403;  In  re  Boyce,  19  Civ,  Proc. 
23,  11  N.  Y.  Supp.  6i24;  In  re  Haight, 
11  Civ.  Proc.   (N.  Y.)   227. 

[a]  That  the  schedule  does  not  show 
that  the  debtor  has  any  property  does 
not  alter  this  requirement.  Stokes  V. 
Hardy,  71  N.  J.  L.  549,  60  Atl.  403. 

[b]  In  Louisiana  the  practice  in 
this  regard  is  for  the  court  to  make 
an  order  accepting  the  proffered  sur- 
render of  property.  See  State  ex  rel. 
Cawley  t.  Judge  of  District  Court,  45 
La.  Ann.  948,  13  So.  196. 

17.  Jordan,  Marsh  &  Co.  v.  Hall,  9 
R.  L  218,  11  Am.  Eep.  245. 

18.  .Jordan,  Marsh  &  Co.  v.  Hall,  9 
E.  I.  218,  11  Am.  Rep.  245. 

19.  Shaffer  v.  Eiseley,  114  N.  Y.  23, 
20  N.  E.  630. 

[a]  In  Louisiana  the  practice  in  this 
regard  is  for  the  court  to  make  an 
order  accepting  the  proffered  surrender 
of  property  and,  at  the  same  time,  con- 
voking a  meeting  of  the  prisoner's 
creditors.  These  latter  have  ten  days 
in  which  to  file  suggestions  of  fraud 
during  which  time  the  debtor  remains 
in  custody.  At  the  expiration  of  that 
time,  no  such  suggestions  having  been 
filed,  the  order  of  discharge  is  made. 
State  ex  rel.  Cawley  v.  Judge  of  Dis- 
trict Court,  45  La.  Ann.  948,  13  So. 
196. 

20.  Shaffer  v.  Eiseley,  114  N.  Y.  23, 
20  N,  E.  630;  Bullymore  v.  Cooper,  2 
Lans.  (N.  Y.)   71,  d^rmed  in  46  N,  Y. 
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where  the  court  is  of  special  and  limited  jurisdiction,  its  failure  in  this 
respect  renders  the  order  invalid,'-'  and  aflords  an  officer  no  protection 
if  he  discharges  the  judginent-debtor  thereon,--  unless  he  can  show 
aliunde  that  the  court  did,  in  fact,  have  jurisdiction  to  make  the  order.--' 

(2.)  Vacating  or  Setting  Aside.^*  — The  court  may  vacate  an  order  of 
discharge  which  it  has  made  Avithout  jurisdiction,^^  or  which  was  made 
in  a  manner  materially  irregular.^" 

(3.)  Effect — Such  a  discharge  operates  as  an  exemption  from  ar- 
rest for  a  debt  previously  contracted.-^  It  does  not  operate  as  a  dis- 
charge of  the  debt,  however,  and  a  fieri  facias  may  thereafter  be  is- 
sued.-^ Where  the  statute  under  which  the  proceedings  were  had  pro- 
vide for  a  notice  to  all  the  creditors  of  the  imprisoned  debtor,"  the 
discharge  operates  only  as  to  such  of  them  as  were  given  notice  of  his 
application.^"  It  is  generally  considered  that  the  operation  of  the 
order  of  discharge  is  only  local  and  not  extraterritorial.^^ 


236;  Seward  r.  Wales,  40  App.  Div. 
539,  58  N.  Y.  Supp.  42. 

[a]  A  recital  that  the  petition  was 
filed  is  not  equivalent  to  the  statement 
that  the  requisite  schedule  was  also 
annexed,  since  the  scliedule  is  no  part 
of  the  petition — it  is  a  distinct  paper, 
required  to  accompany  the  petition  for 
a  discharge.  Seward  v.  Wales,  40  App. 
Div.   539,   5S    N.   Y.   Supp.   42. 

|b]  Presumption  as  to  compliance 
■with  notice  as  to  place  of  the  hearing, 
see  Goo'hvin  v.  Griffis,  88  N.  Y.  629. 

61.  Bullvmore  r.  Cooper,  2  Lans.  (N. 
Y.)    71,  afrirmcd,  46   N.   Y.  236. 

[n]  Failure  to  recite  essential  part 
of  affidavit  held  fatal.  Bullvmore  v. 
Cooper,  2  Lans.  (N.  Y.)  71,  80^  affirmed, 
4(5  N.  Y.  236. 

22.  Shaffer  v.  Eiselev,  114  N.  Y.  23, 
20  N.  E.  630;  Develin  r.  Cooper,  84 
N  Y.  410;  Seward  v.  Wales,  40  App. 
Div.  539,  58  N.  Y.  Supp.  42. 

23.  Shaffer  r.  Eiselev,  114  N.  Y.  23, 
20  N.  E.  630;  Goodwin' f.  Griffis,  88  N. 
Y.  629,  630;  Develin  v.  Cooper,  84  N. 
Y.  410;  Bullvmore  r.  Cooper,  2  Lans. 
(X.  Y.)  71,  affirmed,  46  X.  Y.  236;  Sew- 
r.nl  r.  Wales,  40  App.  Div.  539,  58  N. 
Y.   Snpn.   42. 

24.  As  to  vacating  judgments,  see 
1.3  Standard  Proc.   151. 

25.  In  re  Tfosenberfr,  10  Abb.  Pr.  N. 
S.    (N.    Y.)    450. 

26.  In  re  Rosenberg,  10  Abb.  Pr.  N. 
S.    (X.   Y.)    450. 

27.  N.  J. — Bannister  v.  Miller,  54  N. 
J.  Eq.  121,  32  Atl.  1066.  N.  Y. 
Spencer  r.  Richardson,  7  Johns.  116. 
N.  C— Jordan  v.  James,  10  X.  C.  110; 
Burton    v.   Dickens,   7   X'.    C.   103.      Pa. 


Johnston  v.  Coleman,  8  Watts  &  S.  69. 
R.  l.—In  re  Ballon,  7  R.  I.  466;  Taylor 
V.  Ames,  5  R.  I.  361.  S.  C— Hibler  v. 
Hammond,  2  Strobh.  105.  See  also 
Hurst  V.  Samuels,  29  S.  C.  476,  7  S.  E. 
822,  opinion   of   Xorton,  J. 

[a]  This  exemption  may  be  waived 
by  submitting  to  a  subsequent  arrest 
for  a  debt  previously  contracted  and 
giving  a  bond  to  procure  release  from 
custody.  Johnston  v.  Coleman,  8  Watts 
&  S.   (Pa.)   69. 

[b]  The  remedy  for  a  subsequent 
arrest  is  by  a  writ  of  habeas  corpus. 
Johnston  r.  Coleman,  8  Watts  &  S. 
(Pa.)  69.  See  generally  supra,  II,  C, 
15,  f,  and  10  Standard  Prog.  908,  et 
seq. 

28.  Strode  r.  Broadwell,  36  111.  419; 
Marshall  Field  &  Co.  v.  Freed,  191  111. 
A]ip.  019;  Bannister  v  Miller,  54  X. 
J.  Eq.  121,  32  Atl.  1066. 

[a]  In  Rhode  Island  the  debtor,  by 
such  a  discharge  is  relieved  from  "all 
debts  or  pecuniary  claims  existing 
against  him  prior  to  his  application,  un- 
less incurred  by  a  promise  of  marriage, 
or  originating  in  tort  or  criminal  con- 
duct." Jordan,  Marsh  &  Co.  r.  Hall, 
9  R.  L  218. 

29.  See  supra.  IT,  C,  15,  1.  (II),  (F). 

30.  Grain   r.  Long,   14  X.  C.  371. 
fa]     Where  no  notice  is  required  this 

limitation  does  prevail.  Grain  r.  Long, 
14   X.   C.   371. 

31.  U.  S. — Sturges  v.  CrowninshieM, 
4  Wheat.  122,  197,  4  L.  ed.  529.  Conn. 
Smith  v.  Healey,  4  Conn.  49;  Atwater's 
Admr.  r.  Townsend,  4  Conn.  47,  10  Am. 
Dec.  97;  Wooilbridge  r.  Wright.  3  Conn. 
523.    N.  J.— Wood  V.  Malin,  10  X.  J.  L. 
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(K.)  Remanding  After  Refusal  of  Discharge.  — Upon  the  refusal  or  dis 
missal  of  the  debtor's  application,  the  appropriate  order  is  that  he  be 
remanded  to  the  custody  of  the  sheriff.'-  Such  an  order  operates  to 
supersede  the  bond  given  for  the  debtor's  release  prior  to  the  hearing, 
and  no  action  may  be  maintained  thereon  for  a  subsequent  escape.^^ 

(L.)  Second  Application.  — Wlien,  after  a  hearing  on  the  merits, 
the  del)tor's  petition  has  been  rejected,  he  cannot  commence  a  new  pro- 
ceeding involving  the  same  facts  and  have  the  same  issues  retried.^* 
But  if  any  new  facts  are  included  in  his  second  application,  these  may 
be  the  proper  subject  of  judicial  investigation.-^  And  a  new  applica- 
tion may  be  made  where  the  first  was  not  disposed  of  on  the  merits  but 
because  of  some  defect  in  the  preliminary  proceedings,^^  as,  for  ex- 
ample, that  the  sureties  Avere  not  sufficient  under  the  statute."  But  a 
rehearing  may  be  petitioned  for,^^  and  a  second  application  is,  under 
some  statutes,  a  matter  of  right. ^'^ 

m.  On  Giving  Bond  To  Apply  for  Relief  as  an  Insolvent. —  (i.) 
Generally.4o  —  Tlie  statutes  of  some  states  provide  that  a  debtor  in  cus- 
todv  may  obtain  his  liberty  by  giving  a  bond  conditioned  upon  his  ap- 


208.  N.  y. — Peek  v.  Ilozier,  14  Johns. 
■!46;  Sicard  v.  Whale,  11  Johns.  194; 
White  r.  Canlield,  7  Johns.  117,  5  Ann 
Dec.  249. 

[a]  The  rsason  for  this  rule,  laid 
down  by  Chief  Justiiee>  Marshall,  in 
Sturges  V.  Crowninshield,  4  Wheat.  (U, 
S.)  122,  197,  4  L.  ed.  529,  is  that  "The 
distinction  between  the  obligation  of 
a  contract,  and  the  remedy  given  by 
the  legislature  to  enforce  that  obliga- 
tion, has  been  taken  at  the  bar,  and 
exists  in  the  nature  of  things.  .  .  . 
Confinement  of  the  debtor  may  be  a 
punishment  for  not  performing  his  con- 
tiact,  or  may  l)e  allowed  as  a  means  of 
inducing  him  to  perform  it.  But  the 
state  may  refuse  to  inflict  this  punish- 
ment, or  may  withhold  this  means,  and 
leave  the  contract  in  full  force.  Im- 
prisonment is  no  part  of  the  contract, 
and  simply  to  release  the  prisoner,  does 
not  impair  its  obligation." 

32.  Biebel  v.  Kuttnauer,  147  111. 
App.  627.  See  also  Tucker  v.  Davidson, 
28  Ga.  535. 

[a]  It  Need  Not  Run  in  the  Name  of 
the  People. — People  v.  Hanchett,  111 
111.  90. 

33.  Lamar  v.  Foley,  26  Ga.  180, 

34.  In  re  Thomas,  10  Abb.  Pr.  N.  S. 
(N.  Y.)  114;  In  re  Rosenberg,  10  Abb. 
Pr.  N.  S.  (N".  Y.)  450;  Abbot's  Case, 
1  Ashm.  (Pa.)  69.  See  generally  the 
title  "Res  Judicata,"  and  15  Standard 
Pkoc.  485,  et  seq.,  561,  et  seq.  Compare 
supra,  II,  C,  15,  k,   (VI). 
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35.  In  re  Thomas,  10  Abb.  Pr.  N.  S. 
(N.  Y.)    114. 

[a]  Matters  of  excuse  or  explana- 
tion are  not  new  facts.  But  if  the  new 
facts  were  omitted  from  the  first  pro- 
ceeding because  of  inadvertence  and 
not  from  fraudulent  design,  the  court 
will  consider  them  on  the  new  applica- 
tion. In  re  Thomas,  10  Abb.  Pr.  N,  S. 
(N.  Y.)    114. 

[b]  An  objection  that  the  court  has 
no  jurisdiction  of  the  proceedings  may 
be  taken  at  this  time  even  though  no 
such  objection  was  made  at  the  former 
hearing.  In  re  Rosenberg,  10  Abb.  Pr. 
K.  S.   (N.  Y.)  450. 

36.  Race  v.  Dehart,  24  N.  J.  L.  37. 
[a]     Where  the  former  petition  was 

dismissed  on  technical  objections  and 
without  a  hearing  on  the  merits,  might 
a  subsequent  application  be  sustained? 
query.  See  Abbot's  Case,  1  Ashm.  (Pa.) 
69. 

37.  Race  v.  Dehart,  24  N.  J.  L.  37. 

38.  Abbot's  Case,  1  Ashm.  (Pa.)  69, 
the  granting  of  which  is  in  the  court's 
discretion. 

39.  Sozio  V.  Court  of  Common  Pleas, 
74  N.  J.  L.  63,  64  Atl.  970,  as  if  no  ap- 
plication had  ever  been  made. 

40.  As  to  the  distinction  between 
relief  in  such  a  proceeding  and  relief 
under  "poor  debtor's"  acts,  see  supra, 

n,  c,  15,  k,  (I). 

As  to  insolvency  generally,  see  13 
Standard  I'roc.  635,  et  seq. 
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plication  for  his  discharge  as  an  insolvont.^^  These, statutes,  however, 
are  only  intended  to  afford  relief  from  imprisonment  under  final  pro- 
cess.''^ 

(II.)  The  Bond.  —  The  statutes  governing  the  bond  should  be  com- 
plied with,  otherwise  the  bond  will  be  invalid.^^  However,  a  substan- 
tial compliance  is  sufficient  "  The  amount  of  the  bond  is  usually  fixed 
by  statute.^^  The  conditions  of  the  bond  should  not  be  more  severe 
than  those  prescribed.*^  But  a  departure  from  the  prescribed  condi- 
tions which  does  not  increase  the  Imrden  of  the  bond,  will  not  inval- 
idate it.*^  Nor  can  the  debtor  or  the  sureties  object  on  the  ground  that 
the  conditions  are  less  onerous  than  those  imposed  by  statute,*^  although 
such  a  defect,  if  timely  objection  is  taken  thereto  by  the  creditor,  will 


41.  See  generally  the  statutes,  and 
the  discussion  following. 

[a]  The  federal  bankruptcy  act 
does  not  suspend  tliese  acts  so  far  as 
tbey  operate  merely  to  release  the 
debtor  from  imprisonment.  In  re  Ja- 
cobs, 12  Abb.  Pr.  N.  S.  (N.  Y.)  273. 

[b]  Rearrest. — When  he  has  given 
bonrl  to  apply  for  his  discharge  as  an 
insolvent  and  does  not  do  eo  within  the 
time  prescribed  by  law  and  the  condi- 
tion of  his  bond,  a  second  execution 
may  issue  and  he  be  again  taken  into 
custody.  Simmons  v.  Hoopes,  1  Ashm. 
(Pa.)  "8.=;. 

[e]  Fraud  in  Application. — An  ap- 
plicant for  the  benefit  of  an  act  pro- 
viding for  the  discharge  of  insolvent 
debtors,  who  has  been  convicted  of 
fraud  in  making  his  schedule,  may  be 
at  once  rearrested  and  it  is  proper  for 
tfle  court  to  hear  and  determine  a  mo- 
tion for  an  order  directing  the  same, 
either  at  the  same  or  a  subsequent 
term.  Mack  v.  Garrett,  10  Rich.  L.  (S. 
C.)  79. 

42.  Ex  parte  Mason,  2  Ashm.  (Pa.) 
239. 

As  to  relief  from  imprisonment  on 
provisional  process,  see  2  Standard 
Proc.  969,  et   seq. 

43.  Browning  v.  Cooper,  18  N.  J.  L. 
19fi;  Eayre  v.  Earl,  8  N.  J.  L.  3.i9; 
Smith  r.  Allen,  1  N.  ,J.  Eq.  43,  21  Am. 
Bee.  33;  Power  r.  Gravdon,  53  Pa.  19S; 
McKee  r.  Stannard,  14  Serg.  &  E.  (Pa.) 
380.  "  ^ 

44.  Ala. — Thompson  v.  Pierce,  3  Stew. 
427.  N.  J.— Smith  r.  Allen,  1  N.  .7. 
Eq.  43,  21  Am.  Dec.  33.  N.  C— Moor- 
ing V.  James,  13  N.  C.  254. 

45.  Colley  r.  Morgan,  5  Ga.  178; 
Pease   r.   Norton,   6   Greenl.    (Me.)    220. 

[a]  But  a  bond  in  a  less  sum  than 
that  fixed  by  the  statute  is  not  neces- 


sarily void.     Colley  v.  Morgan,  5   Ga. 
178. 

46.  N.  J.— Smith  v.  Allen,  1  N.  J. 
Eq.  43,  21  Am.  Dec.  33.  N.  C— Wil- 
liams V.  Yarborough,  13  N.  C.  12.  But 
see  Hardison  v.  Benjamin,  31  N.  C.  331. 
Pa.— Powder  r.  Gravdon,  53  Pa.  198; 
]MeKee  v.  Stannard,  10  Serg,  &  E. 
380. 

[a]  Illustration. — A  bond  given  con- 
ditioned to  apply  for  relief  as  an  in- 
solvent and  "to  abide  all  orders  of 
said  court,"  is  void  under  a  statute 
which  provides  that  the  condition  of 
the  bond  shall  be  that  the  debtor  shr.ll 
r.pply  for  relief,  and  abide  by  all  law- 
ful orders  or  "surrender  himself  to 
the  jail  of  the  county"  if  he  shall  fail 
in  any  of  these  things.  This  is  be- 
cause the  omission  of  this  last  clause 
"surrender  himself,  etc.,"  makes  the 
condition  of  the  bond  more  severe  than 
the  statute  authorizes,  for  the  debtor 
might,  under  such  a  bond,  have  sur- 
rendered himself  to  the  county  jail  and 
still  the  bondsmen  would  have  been 
liable.  McKee  v.  Stannard,  10  Serg. 
Sc  R.   (Pa.)   380. 

47.  Ala. — Thompson  v.  Pierce,  3  Stew. 
427.  N.  J.— Smith  v.  Allen,  1  N.  J. 
Eq.  43,  21  Am.  Dec.  33.  Pa.— Power 
V.   Graydon,  53  Pa.   198. 

["a]  The  test  has  been  laid  down  as 
follows:  "If  the  condition  of  the  bond 
imposes  no  new  duties  on  the  obligors, 
or  no  duties  diverse  from  thos«  re- 
quired by  the  statute  as  justly  and 
legally  expounded,  then  it  will  be 
good."  Smith  v.  Allen,  1  N.  J.  Eq. 
43. 

[b]  "A  mere  verbal  difference  or 
departure  from  the  statute,  will  not 
render  the  bond  void."  Smith  r.  Al- 
len.   1    N.    J.    Eq.   43,   21    Am.   Dec.  33, 

48.  Williams  v.   Yarborough,    13   N. 
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invalidate  the  bond.*^  Neither  surplusage^"  nor  clerical  mistakes,  such, 
for  example,  as  a  misnomer  of  parties,  will  not  invalidate  the  bond.°^ 
In  the  absence  of  a  statutory  direction  to  the  contrary,  this  bond  may 
be  given  either  to  the  sheriff  or  the  creditor."'- 

(III.)  Actions  on  the  Bond.ss  —  The  parties  to  such  an  action  are  de- 
termined in  accordance  with  general  principles  elsewhere  treated,'^*  and 
the  same  is  true  as  to  the  averments  of  the  declaration  or  complaint.^' 
A  plea  of  a  discharge  under  the  insolvency  laAVs  should  state  facta 
showing  such  a  discharge,"*  should  specify  the  tribunal  by  which  such 
discharge  Avas  granted,"  and  show  that  such  tribunal  had  authority 
and  jurisdiction  to  order  the  debtor's  discharge.*^ 

16.  Escape.  —  The  general  rule  is  that  after  an  escape,  made  wnth 
the  consent  of  the  officer  having  the  prisoner  in  custody,**  or  with  the 
consent  of  the  committing  creditor,*'"  the  debtor  may  not  be  again  ar- 
rested on  the  same  writ.  In  some  states,  however,  the  rule  is  other- 


C.   12.     See  also   Kimball  v.  Preble,  5 
Greenl.    (Me.)    353. 

49.  Browning  r.  Cooper,  18  N.  J.  L. 
196;   Eayre  v.  Earl,  8  N.  J.  L,  359. 

50.  Smith  v.  Allen,  1  N.  J.  Eq.  43, 
21  Am.  Dec.  33. 

51.  Frick  v.  Kitchen,  4  Watts  &  S. 
(Pa.)   30. 

52.  Tucker  t\  Davidson,  28  Ga.  535; 
Pease   v.   Norton,   6   Greenl.    (Me.)    229. 

[a]  The  beneficial  interest,  where 
this  rule  prevails,  is  considered  as  be- 
longing to  the  creditor  in  either  case. 
Tucker  v.  Davidson,  28  Ga.  535;  Pease 
V.  Norton,  6  Greenl.   (Me.)   229. 

[b]  Bond  may  be  given  to  individ- 
ual partners  in  a  suit  by  the  partner- 
ship under  a  statute  authorizing  the 
bond  to  be  jjayable  to  the  plaintiff. 
Greenville  v.  Trammell,   13  Ga.  280. 

53.  Compare  supra,  II,  C,  15,  j, 
(ITT). 

54.  See  the  titles  "Bonds;"  "Par- 
ties." 

[a]  Personal  representatives  of  the 
creditor  are  proper  parties  plaintiff  to 
a  suit  on  such  a  bond.  Mooring  v. 
James,  13  N.  C.  254. 

55.  See  generally  the  title  'Bonds;" 
"Declaration  and  Complaint." 

[a]  The  condition  as  well  as  the 
penal  part  of  the  bond  should  be  set 
out  in  the  declaration.  Patrick  v. 
Kucker,  19  111.  428. 

[b]  A  breach  of  the  condition 
should  be  alleged.  Louis  V.  Kaskel,  51 
N.  .1.  L.  236,  17  Atl.  120. 

56.  Langley  v.  Lane,  10  N.  C.   313, 
As   to    pleading    discharge,    see    gen- 
erally 13  Standard  Proc.  684. 
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As  to  pleading  judgment  as  estoppel 

see    generally   15    Standard   Proc.    623, 
et  seq. 

[a]  A  discharge  in  another  county 
where  he  had  given  another  bond  after 
his  arrest  there,  is  a  good  defense. 
Skillman  v.  Baker,  18  N.  J.  L.  134. 

57.  Langley  v.  Lane,  10  N.  C.  313. 

58.  Langley  v.  Lane,  10  N.  C.  313. 
As   to   presumptions    of    jurisdiction 

see  15  Standard  Proc.  424,  426,  et  seq. 

59.  Conn. — Munson  r.  Hills,  2  Root 
324.  Ga. — Colley  v.  Morgan,  5  Ga, 
178.  Mass. — Doane  v.  Baker,  6  Allen 
260;  Houghton  V.  "Wilson,  10  Gray  365; 
Brown  v.  Getchell,  11  Mass.  11;  Com. 
1-.  Drew,  4  Mass.  391.  N.  H.— Butler 
V.  Washburn,  25  N.  H.  251,  258;  Sher- 
burn  r.  Beattie,  16  N.  H.  437.  N.  J. 
Browning's  Exr.  t'.  Rittenhouse,  40  N. 
J.  L.  230.  N,  y.— Lockwood  v.  Mer- 
cereau,  6  Abb.  Pr.  (N.  S.)  206;  Lan- 
sing V.  Fleet,  2  Johns.  Cas.  3,  1  Am. 
Dec.  142;  Clark  v.  Cleveland,  6  Hill 
344,  349.  N.  C. — Jackson  v.  Hampton, 
28  N.  C.  84;  Spencer  -;;.  Moore,  19  N. 
C.  264.  Pa.— Com.  v.  Sheriff,  1  Grant 
Cas.  187. 

See  supra,  IT,  C,  10. 

[a]  That  the  plaintiff  may  retake 
the  escaped  debtor  in  such  a  case,  al- 
though the  sheriff  may  not,  is  laid 
down  as  the  general  rule  in  Lansing 
r.  Fleet,  2  Johns.  Cas.  (N.  Y.)  3,  1  Am. 
Dec.  142. 

60.  Doane  v.  Bartlett,  4  Allen 
(Mass.)  74;  Little  r.  Newburyport 
Bank,  14  Mass.  443;  Lansing  v.  Fleet, 
2  Johns.  Cas.  (N.  Y.)  3,  1  Am.  Dec. 
142.     See  supra,  II,  C,  15,  b. 
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wise."  But  if  a  re-arrest  is  made  on  the  same  writ  without  objection 
by  the  debtor  and  is  sanctioned  by  the  creditor,  the  escape  is  purged."^ 
Where  the  escape  was  the  result  of  the  neglect  of  the  officer,"^  or  was 
otherwise  than  by  the  consent  of  the  sheriff  or  creditor,"*  the  debtor  may 
be  ntaken  on  the  same  writ.  When  the  debtor  escapes  from  con- 
structive custody  the  same  rules  apply. "^  The  riglit  to  arrest  under 
alias  and  plui'ies  writs  is  discussed  elsewhere  in  this  article."" 

17.  Rearrest.  —  The  circumstances  under  which  the  debtor  may  be 
re-arrestcd  have  been  in  large  part  previously  treated  in  this  article." 
When  a  re-arrest  is  proper,  the  sheriff  may  retake  the  debtor  at  any 
time,'^*  and  may  use  all  necessary  force."^ 


61.  People  V.  Hancliett,  111   111.  90. 

[a]  By  Statute. — State  v.  Lawson,  2 
Gill   (Md.)   (VI. 

[b]  "The  present  doctrine  is  well 
slated  in  the  case  of  Carthrac  v.  Clarke, 
fi  Leigh  2bS.  That  was  an  action  on 
a  prison  bounds  bond.  The  dofense 
vas  that  the  sheriflf  had  voluntarily 
permitted  the  debtor  to  escape,  and 
had  rearrested  him,  and  then  taken  the 
bond  in  suit.  It  was  there  contended 
tliat  the  rearrest  was  not  legal,  and 
he  was  not  legally  imprisoned  when 
he  executed  the  bond,  and  that  it  was 
therefore  void.  In  answer  to  this  posi- 
tion the  court  said:  'It  is  said  in  2 
Bacon's  Abridgment,  Escape,  c,  p.  515, 
that  it  was  formerly  held  if  the  sheritl 
BuflFered  a  prisoner  in  execution  to 
make  a  voluntary  escape,  the  prisoner 
was,  in  such  case,  absolutely  dis- 
charged from  the  creditor,  and  that  ths 
right  of  action  was  entirely  trans- 
ferred against  the  sheriff,  who,  by 
means  of  such  escape,  became  a  debtor 
px  delicto,  for  which  Arundel  r. 
Wytliam,  Leo.  73,  and  the  case  of 
Sheriff  of  Essex,  Hob.  202,  are  cited. 
.  .  .  The  principle  was  soon  after 
repudiated  by  the  courts  of  Englaml. 
The  case  of  Trcvillian  \\  Lord  Rob- 
erts, is  reported  in  Kolle's  Abr.  902, 
pl.  8,  11,  Viner's  Abr.  Execution,  v. 
a.  pl.  8,  p.  26:  'If  A  be  in  execution 
at  the  suit  of  B,  and  escape  with  tho 
assent  of  the  sheriff,  an<l  nftor  the 
Bheriflf  retakes  him  ...  he  shall  be  in 
execution  to  B,  .  .  ,  and  it  is  then 
eaid  that  the  Sheriff  of  Essex  case, 
in  Hobart,  is  not  law.'  "  People  v. 
Hanchett,  111  111.  po. 

As  to  actions  against  sheriffs  for 
permitting  trcape  of  prisom-r,  see  the 
title   "Prisons  and  Prisoners." 

62.  Lcckwood  r.  Mercereau,  6  Abb. 
Pr.   N.   S.    (N.    Y.)    206 J   Thompson   v. 


Lockwood,  15  Johns.  (N.  Y.)  256; 
Lansing  v.  Fleet,  2  Johns.  Cas.  (N.  Y.) 
3,  1  Am.  Dec.  142;  McElroy  v.  Man- 
cius,  13  Johns.  (N.  Y.)  121;  Rawson 
V.  Turner,  4  Johns.  (N.  Y.)  469.  See 
Browning's  Exr.  v.  Rittenhouse,  40  N, 
J.  L.  230,  where  the  court  says:  "The 
defendant  was  in  custody  by  his  vol- 
untary submission,  and  by  the  concur- 
rent act  of  the  plaintiff  it  was  made 
compulsory,  so  that  he  could  not  go 
at  large."  The  "concurrent  act  of 
the  plaintiff"  referred  to  was  in  op- 
posing nn  application  for  a  discharge 
under  an  insolvent  debtor's  act.  And 
for  a  similar  case,  see  McElroy  v. 
Mancius,   13   .Johns.    (N.  Y.)    121. 

[a]  To  constitute  an  election  in  such 
a  case,  however,  the  creditor  must  have 
acted  with  knowledge  of  his  debtor's 
escape.  McElroy  v.  Mancius,  13  Johns. 
(N.  Y.)  121;  Dash  v.  Van  Kleeck,  7 
Johns.   (I^.  Y.)    477,  5   Am.  Dec.  291. 

63.  Conn. — Munson  v.  Hills,  2  Root 
324.  Ga.— Collev  r.  Morgan,  5  Ga.  178. 
N.  H.— Butler  f.  Washburn,  25  N.  H. 
251,  258.  N.  Y.— Lockwood  r.  Mer- 
cereau, 6  Abb.  Pr.  (N.  S.)  206;  Lansing 
r.  Fleet,  2  Johns.  Cas.  3,  1  Am.  Dec. 
142. 

64.  Owen  v.  Glover,  2  Tranch  C.  C. 
."^22,  18  Fed.  Cas.  No.  10,629.  See  Mur- 
ray V.  Peav,  1  McMull.   (S.  C.)    10. 

65.  Owen  v.  Glover.  2  Cranch  C^  C. 
522.  18  Fed.  Cas.  No.  10,629. 

66.  See  supra,  II,  C,  10. 

67.  See  supra,  II,  C,  10;  II,  C.  15, 
Ic,  — ;  II,  C,  15,  m,  (I),  note;  II,  C, 
16. 

68.  LocVwood  r.  Mercereau,  6  Abb. 
Pr.  N.  S.   (N.  Y.)  206. 

69.  Lockwood  i\  Mercereau,  6  Abb. 
Pr.  N.  S.   (N.  Y.)   206. 

As  to  manner  of  making  arreet,  see 
supra,  II,  C,  11,  a. 

Vol.  XVI 


356  JUDGMENTS  AND  DECREES,   ENFORCEMENT   OF 

D.  Proceedings  for  "Wrongful  Execution.^"  —  1.  Wrongful 
Levy.  —  A  wrongful  levy  of  an  execution  may  occur  when  an  officer 
acts  upon  a  writ  which  does  not  justify  the  levy,  as  where  the  writ 
contains  an  inherent  defect  caused  by  an  irregularity  in  issuing  it  or 
the  extinguishment  of  the  execution  judgment;''^  or  it  may  result  from 
the  action  of  an  officer  in  executing  the  writ,  as  by  taking  the  property 
of  the  wrong  person,  or  levying  upon  tlie  wrong  property  of  the  exe- 
cution debtor/^ 

2.  Nature  of  the  Action.  —  "When  an  officer  wrongfully  levies  upon 
the  personal  property  of  a  stranger,  the  injured  partj^  may  bring  an 
action  of  replevin  against  him.'^^  Under  some  statutes,  however,  the 
right  to  replevin  against  the  officer  has  been  abridged,  in  which  case 
the  remedy  is  an  action  attacking  the  process  and  judgment;'^*  unless 
the  property  has  been  sold,  when  replevin  may  be  maintained.''^  The 
injured  owner  may  also  sue  for  the  value  of  the  property  taken  and 
incidental  damages,  in  an  action  of  trespass,^''  or  he  may  bring  an 


Colbath,  3  Wall. 
Ind. — Jarratt  v. 
Me. — Mus- 


70.  Remedies  for  excessive  levy,  see 
infra,  IV,  D,  2. 

A"buse  of  process,  see  generally  the 
title  "Sheriffs,  Constables  and  Mar- 
shals." 

71.  Cal.— Tower  r.  McDowell,  97  Cal. 
xviii,  31  Pac.  843.  Mich.— Trowbridge 
V.  Bullard,  81  Mich.  451,  45  N.  W. 
1012.  Mo. — Kamerick  v.  Castleman,  29 
Mo.  App.  658. 

72.  U.  S.— Buck  V. 
834,    18    L.    ed.    257. 
Gwathmey,   5  Blackf.    237. 
sey  V.  Cahoon,  34  Me.   74. 

73.  111.— Harris  v.  Nelson,  113  111. 
App.  487.  N.  J. — Bruen  v.  Ogden,  11 
N.  J.  L.  370,  20  Am.  Dec.  593.  N.  Y. 
Fonda  V.  Van  Home,  15  Wend.  631, 
30  Am.  Dec.  77;  Allen  V.  Crary,  10 
Wend.  349;  Alvord  V.  Haynes,  13  Hun 
26.  Ohio. — Sammis  v.  Sly,  4  Ohio  Cir. 
Dec.  60.  Pa. — Sheariek  v.  Huber,  6 
Binn.  2. 

See   generally  the  title    "Replevin." 

[a]  Mortgagee. — Eej^levin  will  not 
lie  in  favor  of  a  mortgagee  before 
sale,  but  will  after  if  the  absolute  title 
be  sold.  Fugate  v.  Clarkson,  2  B.  Mon, 
(Ky.)    41,   36   Am.   Dec.   589. 

[b]  Replevin  or  Trespass. — ''Ths 
remedy  in  all  times  for  this  trespass, 
which  is  a  very  common  one,  has  been 
by  an  action  of  replevin  to  take  the 
property  out  of  the  hands  of  the  sheriff 
or  marshal  and  return  it  to  the  owner, 
or  to  leave  the  officer  to  proceed  with 
the  sale  of  the  property  and  sue  him 
or  the  purchaser  in  trespass  for  its 
value  and  for  any  incidental  damage. 
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In  the  one  case  the  party  whose  prop- 
erty was  wrongfully  seized  recovered 
possession  of  it.  In  the  other  he  re- 
covered compensation  for  its  loss." 
Van  Norden  v.  Morton,  99  U.  S.  378, 
25   L.   ed.   453. 

[c]  Election  of  Remedies. — Having 
successfully  maintained  replevin  one 
cannot  also  bring  trespass  to  recover 
for  the  damages  occasioned  by  the 
wrongful  levy.  Harris  v.  Nelson,  113 
111.  App.  487.  See  generally  5  Stand- 
ard Proc.  86,  111.  But  see  Stevens  v. 
Springer,  23  Mo.  App.  375. 

[d]  In  Woodworth  r.  Gorsline,  30 
Colo.  186,  69  Pac.  705,  58  L.  E.  A, 
417,  it  is  held  that  replevin  success- 
fully maintained  against  the  officer  ia 
not  a  bar  to  a  subsequent  action  of 
tiover  against  joint  trespassers,  the 
execution  plaintiffs,  not  parties  to  the 
replevin  action. 

74.  Emerson  v.  Hopper,  94  Ark.  384, 
127  S.  W.  467.  See  also  Van  Norden 
r.  Morton,  99  U.  S.  378,  25  L.  ed.  453; 
Shaw  V.  Levy,  17  Serg.  &  R.  (Pa.) 
99. 

As  to  tire  necessity  for  making  a 
claim  for  the  property,  see  supra,  II, 
B,  6. 

75.  EmersoO  v.  Hopper,  94  Ark.  384, 
127  S.  W.  467. 

76.  U.  S. — Van  Norden  v.  Morton, 
99  U.  S.  378,  25  L.  ed.  453;  Hoxsie 
V.  Nodine,  123  Fed.  379,  61  C.  C.  A. 
223.  Ala. — Stowers  Furniture  Co.  v. 
Brake,  158  Ala.  639,  48  So.  89;  Shep- 
pard  V.  Shelton,  34  Ala.  652;  Tatum  v. 
Morris,  19  Ala.  302.     Cal.— Buffandeau 
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action  of  trover  for  tlie  conversion  of  tlie  property J^  When  the  prop- 
erty wronerfully  levied  upon  and  sold  is  real  estate,  the  action  should 
be  one  to  remove  the  cloud  upon  the  title."  In  such  case  an  action  for 
the  value  of  the  property  will  not  lie/^  unless  the  sale  is  to  a  bona  fide 
purchaser  without  notice. ^°     When  the  wrongful  levy  resultsi  from  an 


V.  Edmondson,  17  Cal.  436,  79  Am. 
Dec.  139.  lU.— McDaiiiel  v.  Fox,  77 
111.  343;  Collins  r.  Waggoner,  1  111. 
51;  Harris  v.  Nelson,  113  111.  App.  487. 
Ind.— Glover  r.  Horton,  7  Blackf.  295; 
Jamison  v.  Hendricks,  2  Blackf.  94, 
IS  Am.  Dec.  131.  Ky.— Forsythe  f.  El- 
lis, 4  J.  J.  IMarsh.  298,  20  Am.  Dec. 
218;  Sanders  r.  Vance,  7  Mon.  209,  18 
Am.  Dec.  167;  Wickliflfe  r.  Sanders,  6 
Mon.  296.  Me.— Symonds  r.  Hall,  37 
Me.  354,  59  Am.  Dec.  53.  Mass.— Blood 
r.  Wood,  1  ]\Ietc.  528.  N.  H.— Breck  v. 
Blanchard,  20  N.  H.  323.  N.  J.— Bruen 
r.  Ogden,  11  N.  J.  L.  370,  20  Am.  Dec. 
593.  N.  y.— Chapman  v.  Dyett,  11 
Wend.  31,  25  Am.  Dec.  598;  Phillips 
f  Hall,  8  Wend.  610.  N.  C— Bender 
V.  Askew,  14  N.  C.  149,  22  Am.  Dec. 
714.  Pa. — Allison  v.  Eheam,  3  Scrg. 
&  R.  139,  8  Am.  Dec.  644. 

See   generally  ths    title    "Trespass." 

fa]  Trespass  Against  Execution 
Plaintiff.  —  The  owner  of  property 
wrongfully  taken  under  an  execution 
against  another  is  not  restricted  to  his 
claim  under  the  statute,  but  may  re- 
sort to  the  indemnity  bond,  or  to  his 
action  of  trespass  against  the  execution 
plaintiff.  Franklin  r.  Gumersell,  9  Mo. 
App.  84;  State  v.  Donnelly,  9  Mo.  App. 
619. 

[b]  Trespass  by  Reversioner. — A 
sale  is  necessary  before  an  owner  who 
holds  merely  a  reversionary  interest, 
and  not  possession,  can  maintain  an 
action  of  trespass  against  the  ofEcer. 
Dixon  V.  White  Sew.  Mach.  Co.,  128 
Pa.  397,  18  Atl.  502,  15  Am.  St.  Rep. 
6S3,  5  L.  R.  A.  659. 

77.  Ala.— Sheppard  v.  Shelton,  34 
Ala.  652.  Fla.— Toomer  r.  Fourth  Nat. 
Bank,  68  Fla.  5.55,  67  So.  225.  111. 
Harris  r.  Nelson,  113  111.  App.  487. 
Ind. — .Jamison  r.  Hendricks,  2  Blackf. 
94,  18  Am.  Dec.  131.  Ky.— Christopher 
f.  Covington,  2  B.  Mon.  357;  Sanders 
f.  Vance,  7  Mon.  209,  18  Am.  Dec. 
167;  Wickliffe  r.  Sanders,  6  Mon.  296. 
N.  Y.— Alvord  r.  Havnes,  13  Hun  26. 
Vt.— Gage  r.  Barnes,  11  Vt.  195. 

See  generally  the  title  "Trover  and 
Conversion." 


78.  Xorgren  v.  Edson,  51  Minn.  567, 
53  N.  W.  876.  See  Pope  v.  Benster,  42 
Neb.  304,  60  N.  W.  561,  47  Am.  St. 
Rep.   703. 

79.  Norgren  v.  Edson,  51  Minn.  567, 
53  N.  W.  876. 

[a]  But  in  Pope  v.  Benster,  42  Neb. 
304,  60  N.  W.  561,  the  court  says: 
"It  is  true  that  the  rule  of  caveat 
emptor  applies  to  one  who  purchases 
real  estate  at  a  judicial  sale  thereof; 
and  that  if  real  estate  be  sold  upon 
an  execution  issued  upon  a  judgment 
v.'hich  has  in  fact  been  paid  and  sat- 
isfied, that  such  sale  would  be  void  as 
against  the  owner  thereof,  and  the  pur- 
chaser thereat  would  not  be  protected 
as  against  such  owner.  This  is  as  true 
of  a  sale  made  of  personal  property 
as  it  is  of  one  made  of  real  estate. 
If  one  should  purchase  a  horse  and 
buggy  sold  under  an  execution  issued 
on  a  judgment,  which  judgment  had 
in  fact  been  paid,  such  purchaser 
would  acquire  no  title  to  said  property 
as  against  the  owner;  but  such  owner 
would  undoubtedly  have  the  right  to 
take  the  property  itself,  or  to  waive 
the  taking  of  the  property  and  the  in- 
validity of  the  sale  and  sue  the  officer 
and  the  plaintiff  in  execution  for  a 
conversion  thereof.  .  .  .  Why,  then, 
should  not  one  whose  real  estate  has 
been  levied  upon  and  sold  on  a  satis- 
fied judgment  have  the  same  right  to 
treat  the  sale  as  void,  or  voidable, 
and,  at  his  election,  recover  the  real 
estate  sold,  or  sue  the  execution  cred- 
itor for  the  value  of  his  interest  in 
the  real  estate?" 

80.  Norgren  r.  Edson,  51  Minn.  567, 
53   N.   W.   876. 

[a]  May  Plead  the  Hecord. — A  bona 
fide  purchaser  witliout  notice  may  plead 
the  record  in  an  action  to  quiet  title 
to  real  estate  sold  under  an  execution 
which  had  been  satisfied  but  satisfac- 
tion not  entere<l  of  record.  The  own- 
er may  therefore  recover  the  value  of 
the  property  sold  from  the  execution 
creditor.  Norgren  v.  Edson,  51  Minn. 
567,  53  N.  W.  876. 
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irresrularity  in  the  proceedings,  and  the  injury  sustained  is  consequen- 
tial rather  than  direct,  the  remedy  of  the  injured  party  is  an  action 
on  the  case.®^  A  statutory  indemnity  bond  given  by  the  officer  in  any 
case  -where  property  is  claimed  to  have  been  taken  by  wrongful  levy 
gives  the  party  injured  the  right  to  sue  on  the  bond,*"-  but  he  is  not 
limited  to  such  action. ^^ 

Joinder.  — Where  shown  to  be  a  part  of  the  same  transaction,  tres- 
pass vi  et  armis  and  de  bonis  asportavit  may  be  joined.^*  Likewise, 
it  has  been  held  that  a  suit  for  injunction  and  demand  for  damages 
may  be  joined.'*' 

3.  Prerequisites  to  Action.  —  An  action  for  wrongful  levy  of  an 
execution,  which  is  based  upon  a  statutory  privilege,  will  lie  only  when 
the  procedure  designated  by  the  statute  has  actually  been  followed.^^ 
Generally  it  is  not  necessary  to  make  a  claim  for  property  wrongfully 
taken  under  an  execution  in  order  to  entitle  the  owmer  to  sue  for  the 
conversion  thereof,^^  though  it  is  otherwise  provided  by  some  statutes 
as  to  an  action  against  the  officer.**^ 

4.  Parties.  —  The  general  rules  as  to  parties  are  followed  in  actions 
for  wrongful  execution.^^    When  the  officer  and  purchaser  are  joint 


81.  Ala. — Sheppard  V.  Shelton,  34 
Ala.  652.  Ark.— Dixon  v.  Watkins,  9 
Ark.  139.  Md.— Turner  V.  Walker,  3 
Gill  &  J.  377,  22  Am.  Dec.  329.  Pa. 
Barnett  v.  Reed,  51  Pa.  190,  88  Am. 
Dee.  574;  Berry  v.  Hamill,  12  Serg.  & 
R.  210. 

[a]  The  reason  why  an  action  on 
the  case  is  the  proper  remedy  for  a 
malicious  arrest  is  because  the  process 
is  such  as  the  law  allows;  the  grava- 
men is  the  abuse  of  it.  The  act  itself 
is  lawful,  the  injury  consequential.  Al- 
lison V.  Rheam,  3  Serg.  &  R.  (Pa.)  139, 
8   Am.  Dec.   644. 

82.  Ky. — Weddington  V.  McGuire, 
12  Ky.  L.  Rep.  143.  Mo.— State  v. 
Donnelly,  9  Mo.  App.  519;  Franklin  v. 
Gumersell,  9  Mo.  App.  84.  N.  C. 
Martin  v.  Buffaloe,  128  N.  C.  305,  38 
S.  E.  902,  83  Am.  St.  Rep.  679. 

83.  Hodge  v.  Monroe  Merc.  Co.,  105 
La.  668,  30  So.  142. 

[a]  Where  a  sheriff  commits  a  tres- 
pass in  seizing  property  not  subject  to 
his  process,  the  claimant  may  elect  to 
sue  either  on  his  official  bond  or  the 
bond  of  indemnity.  Martin  v.  Buffaloe, 
128  N.  C.  305,  38  S.  E.  902,  83  Am. 
St    Rep.  679. 

84.  Stowers  Furniture  Co.  r.  Brake, 
158  Ala.  639,  48  So.  89.  See  14  Stand- 
ard Proc.  662. 

85.  Hodge  v.  Monroe  Merc.  Co.,  105 
La.  668,  30  So.  142.  See  14  Standard 
Proc.  710,  et  seq. 
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86.  Beck  v.  Avondino,  82  Tex.  314, 
18  S.  W.  690. 

[a]  Defendants'  Choice  of  Property. 
When  the  statute  gives  the  execution 
defendant  the  privilege  of  directing 
the  sherifl;  as  to  what  property  he 
should  levy  upon,  the  defendant  must 
actually  make  such  direction  before  an 
action  will  lie  for  illegal  seizure.  Beck 
V.  Avondino,  82  Tex.  314,  18  S.  W. 
690. 

87.  Fla. — Toomer  V.  Fourth  Nat. 
Bank,  68  Fla.  555,  67  So.  225.  Ind. 
Jamison  v.  Hendricks,  2  Blackf.  94,  18 
Am.  Dec.  131.  La. — Duperron  v.  Van 
Wickle,  4  Rob.  39,  39  Am.  Dec.  509. 

88.  See  supra,  IT,  B,  6. 

89.  See  generally  the  title  "Par- 
ties," and  the  following  notes  and 
cases. 

[a]  Different  Causes  of  Action. 
Joint  owners  may  not  join  in  an  ac- 
tion against  the  officer  or  his  sureties 
if  their  causes  of  action  are  different. 
Sheppard  r.  Shelton,   ,34  Ala.  652. 

[b]  Separate  Owners  May  Not  Join. 
Owners  of  separate  parcels  of  prop- 
erty wrongfully  taken  under  the  same 
execution  should  sue  separately  for  the 
injury  sustained.  Weddington  v.  Mc- 
Guire,  12   Ky.  L.   Rep.  143. 

[e]  Real  Party  Injured. — An  action 
for  trespass  must  be  brought  in  the 
name  of  the  actual  owner,  and  not  in 
the  name  of  an  agent.  Willis  &  Bro. 
V.  Hudson,  63  Tex.  678. 
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trespassers,  they  may  be  joined  in  one  actionj^"  but  not  otherwise." 

5.  rieadingfj.  —  The  general  rules  of  pleading  should  be  observed 
in  all  aotjous  for  damages  resulting  from  the  wrongful  levy  of  an  exe- 
cution."- In  an  action  for  damages  for  a  wrongful  sale  on  execution, 
the  property  taken  should  be  particularly  described,"^  or  a  good  reason 
alleged  for  not  doing  so."'*  When  the  action  is  founded  on  nudicious- 
ness  in  procuring  the  issuance  of  the  execution,  malice  need  not  be  ex- 
pressly alleged."^ 

Following  the  general  rule,  justification  under  judgment  and  execu- 
tion is  new  matter  and  must  be  specially  pleaded  in  order  to  be  avail- 
able as  a  defense.'-"^ 

III.  BY  ACTION  OR  OTHER  PROCEEDING.^ —  A.  In  Gen- 
eral. —  In  addition  to  the  remedy  for  the  enforcement  of  a  judgment 


[d]  By  an  Infant. — If  the  injured 
party  be  an  infant  he  may  in  accord- 
.  arce  with  the  general  rule  sue  by  next 
friend.  Toomer  v.  Fourth  Nat.  Bank, 
68  Fla.  555,  67  So.  225.  See  12  Stand- 
ard Proc.  735. 

[c]  Expiration  of  Office  as  Affect- 
ing Replevin. — In  replevin  the  ofliccr 
against  whom  the  proceedings  are  com- 
menced remains  a  proper  party  defend- 
ant after  his  term  of  office  expires. 
Hines  v.  Stahl,  79  Kan.  88,  99  Pac. 
273.  See  generally  the  title  "Re- 
plevin." 

[f]  Action  on  Bond  "by  Third  Party. 
When  the  execution  plaintiff  gives  the 
officer  an  indemnity  bond  to  protect 
him  against  a  third  party  claim,  the 
claimant  may  sue  on  the  bond  in  the 
name  of  the  state.  State  v.  Donnelly, 
9  Mo.  App.  519.  See  svpra,  II,  B, 
6,  d,   (VIll),   (B),   (7),   (b). 

[g]  Sale  of  Mortgaged  Property. 
For  damages  sustained  by  reason  of 
an  irregularity  in  the  sale  of  mort- 
gaged property,  the  execution  defend- 
ant and  the  mortgagee  may  bring  the 
action;  in  which  case  the  purchaser 
sliould  be  joined  with  the  officer  aa 
a  partv  defendant.  Davis  v.  Gott,  130 
Kv.  486,  113  S.  W.  826. 

90.  Symonds  f.  Hall,  37  Me.  354,  59 
Am.  Dec.   53. 

91.  Hoxsie  v.  Nodine,  123  Fed.  379, 
61  C.  C.  A.  223. 

92.  See  the  titles  dealing  with  spe- 
cific phases  of  pleading,  and  also  those 
treating  specific  actions,  such  as  "Tres- 
pass;"  "Trover  and  Conversion." 

[a]  Defect  of  parties  can  be  reached 
only  by  a  special  demurrer.  Wedding- 
ton  v.  McGuire,  12  Ky.  L.  Kep.  143. 


[b]  The  question  of  ownership  may 
be  raised  under  a  general  denial.  Wil- 
lis V.  Hudson,  63  Tex.  678.  See  gen- 
erally the  article  "Title." 

[e]  Fraud  as  to  ownership  must  be 
specially  pleaded.  Willis  v.  Hudson,  63 
Tex.   678.     See   10   Standard  Peoc.  49. 

93.  Beck  v.  Avondino,  82  Tex.  314, 
18  S.  W.  690. 

94.  Beck  v.  Avondino,  82  Tex.  314, 
18  S.  W.  690. 

95.  Gensburg  r.  Marshall  Field  & 
Co.,  104  Iowa  599,  74  N.  W.  3.  See 
Lee  V.  Conard,  1  Whart.  (Pa.)  155,  for 
a  form  of  declaration. 

As  to  abuse  of  process  generally,  see 
the  title  "Sheriffs,  Constables  and  Mar- 
shals." 

[a]  Use  of  Word  "Malice"  Not  Es- 
sential.— "Language  defining  or  de- 
scribing it,  under  the  rules  of  plead- 
ing, is  quite  enough.  .  .  .  The  peti- 
tion also  alleges  that  the  acts  of  the 
sheriff  and  defendant  'were  done  for 
the  purpose  of  oppressing  plaintiff,  and 
compelling  him  to  surrender  his  prop- 
erty, without  receiving  compensation 
therefor.'  This  is  a  very  good  d'e- 
scription  of  that  evil  motive  termed 
'malice.'  "  Gensburg  r.  Marshall  Field 
&  Co.,   104  Iowa  599.   74   N.   W.  3. 

96.  Maclaren  r.  KraTuar,  26  N.  D. 
244,  144  X.  W.  85,  50  L.  R.  A.  (N.  S.) 
714;   Gage  r.  Barnes,  11   Vt.   195. 

1.  As  to  creditors  suits,  see  the  title 
"Creditors'    Suits." 

As  to  setting  aside  conveyances,  see 
the  title    "Fraudulent    Conveyances." 

As  to  supplementary  proceedings,  see 
the  title  "Supplementary  Proceedings." 

As  to  sequestration,  see  the  title  "Se- 
questration. ' ' 

Vol.  XVI 


360  JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF 


or  decree  by  execution  against  tlio  property^  or  person,^  a  party  has 
another  remedy;  he  may  bring'  an  action  thereon.* 
B.    Action  at  Law.  —  1.     On  Domestic  Judgments.  —  a.     Right  of 

Actio7i. (I.)    Generally.  — An  action  on  a  domestic  judgment  may  be 

maintained  regardless  of  the  fact  that  the  time  allowed  for  taking 
out  an  execution  on  the  original  judgment  has  not  expired,^  the  right 


2.  See  supra,  IT,  B. 

3.  See  supra,  II,  C. 

4.  Brown  v.  Bell,  46  Colo.  103,  103 
Pac.  380,  133  Am.  St.  Kep.  54,  23  L. 
E.  A.  (N.  S.)  1096.  See  generally  the 
cases  throughout  this  section. 

As  to  proof  of  judgments  see  Ency. 
01  Ev.  the  title  "Records." 

5.  Ala.— Kaufman      r.      Eichardson, 
142   Ala.   429,   37   So.   673,   110   Am.   St. 
Eep.  40;  Field  r.  Sims,  96  Ala.  540,  11 
So.   763;    Elliott   r.   Holbrook,  Carter  & 
Co.,  33    Ala.   659.     Cal.— Ames  r.   Hoy, 
12  Cal.  11.  Conn. — Denison  v.  Williams, 
4  Conn.  402;  Sterne  r.  Spalding,  Kirby 
177.     m. — Young  V.  Cooper,  59  111.  121; 
Albin  V.  People,  46  111.  372;  Greathouse 
V.  Smith,  4  111.  541.     Ind.— Becknell  v. 
Beeknell,    110    Ind.    42,    10    N.   E.    414; 
Palmer  v.  Glover,  73  Ind.  529;  Davidson 
V.   Nebaker,   21   Ind.   334,   83   Am.   Dec. 
350.    la.— Simpson  v.  Cochran,  23  Iowa 
81,  92   Am.  Dec.  410;   Thomson  v.  Lee, 
22' Iowa  206;  Haven  v.  Baldwin,  5  Iowa 
503.      Kan.— Treat   v.   Wilson,   65    Kan. 
729,  70  Pac.  893;  Hummer  v.  Lamphear, 
32   Kan.  439,  4  Pae.   865,  49  Am.  Ecp. 
491;    Burnes    v.    Simpson,    9    Kan.   658. 
La. — Ducker's  Succession,  10  La.  Ann. 
758.     Me.— Moor  v.  Towle,  38  Me.  133. 
Mass.— Wilson    v.    Hatfield,    121    Mass. 
551;    Liiiton   v.   Hurley,    114   Mass.    76; 
Clark  V.  Goodwin,  14  Mass.  237.  Mich. 
Whelpley  v.  Nash,  46  Mich.  25,  8  N.  W. 
570;   Woods  v.  Ayres,  39  Mich.  345,  33 
Am.   Eep.   396;    McDonald   v.   Butler,   3 
Mich.     558.      Minn. — Merchants'     Nat. 
Bank   f.   Gaslin,    41    Minn.    552,    43    N. 
W.   483.      Mo. — Wood   v.   Newberry,   48 
Mo.   322;   Sheehan   Co.  r.  Sims,  28  Mo. 
App.    64.     Neb. — Eldredge   v.   Aultman, 
Miller   &   Co.,   35   Neb.   884,   53   N.   W. 
1008,    37    Am.    St.    Eep.    476.     N.   H. 
Morse  v.  Pearl,  67  N.  H.   317,  36   Atl. 
2-05,  68  Am.  St.  Eep.   672;   Whittemore 
■}.  Carkin,  58  N.  H.  576.  N.  Y.— Church 
•;.  Cole,  1    Hill  645;  Smith '•?;.  Mumford, 
)   Cow.  26;   Harris  v.  Stein er,  30   Misc. 
524,  62  N.  Y.  Supp.  752.     Ohio.— Fox  v. 
Burns,    2     Ohio    Dec.     (Eeprint)     311; 
Headley   v.    Eoby,   6    Ohio    521.      Okla. 
"Javis    V.    Foley,     159    Pac.     646.     Pa. 
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Stewart  v.  Peterson's  Exrs.,  63  Pa.  230. 
S.  C— Lawton  v.  Perry,  40  S.  C.  255, 
IS  S.  E.  861;  Copeland  v.  Todd,  30  S. 
C.  419,  9  S.  E.  341;  Pinckncy's  Admr. 
V.  Singleton,  2  Hill  343.  Tenn.— Green- 
liea  Co.  r.  Holman,  107  Tenn.  544,  64 
S.  W.  889;  Gardner  v.  Henry,  5  Coldw. 
458.  Tex. — Stevens  v.  Stone,  94  Tex. 
415,  60  S.  W.  959,  86  Am.  St.  Eep.  861. 
Vt.— White  Eiver  Bank  v.  Downer,  29 
Vt.  332.  Va.— Kelly  v.  Hamblen,  98  Va. 
383,  36  S.  E.  491.  Wash.— Citizens ' 
Nat.  Bank  v.  Lucas,  26  Wash.  417,  67 
Pac.  252,  90  Am.  St.  Eep.  748,  56  L. 
E.  A.  812;  Bsttman  v.  Cowley,  19  Wash, 
207,  53  Pac.  53,  40  L.  E.  A.  815. 

fa]  There  is  no  principl©  "which 
inhibits  the  creditor,  on  a  judgment 
which  is  in  force  and  unsatisfied,  from 
recovering  in  an  action  brought  on  it, 
although  he  may  at  the  time  of  bring- 
ing suit  be  entitled  to  an  execution  on 
his  judgniont."  Simpson  V.  Cochran, 
23  Iowa  81,  92   Am.  Dec.  410. 

[b]  Necessity  or  Reason  for. — "The 
chief  argument  is,  that  there  is  no  nec- 
essity for  a  right  of  action  on  a  judg- 
ment, inasmuch  as  execution  can  be  is- 
sued to  enforce  the  judgment  already 
obtained,  and  no  better  or  higher  right 
or  advantaga  is  given  to  the  subse- 
quent judgment.  But  this  is  not  true 
in  fact,  as  in  many  cases  it  may  be  of 
advantage  to  obtain  another  judgment 
in  order  to  save  or  prolong  the  lien;  and 
in  this  case  the  advantage  of  having 
record  evidence  of  the  judgment  ia 
sufficiently  perceptible.  The  argument 
that  a  defendant  may  be  vexed  by  re- 
peated judgments  on  the  same  causeof 
action,  is  answered  by  the  suggestion 
that  an  effectual  remedy  to  the  party 
against  this  annoyance  is  the  payment 
of  the  debt."  Ames  v.  Hoy,  12  Cal.  11. 
[c]  Where  several  successive  actions 
are  brought  on  a  judgment  for  the  pur- 
pose of  coercing  payment  of  the  plain- 
tiff's debt  by  accumulating  costs,  the 
court  will  not  permit  its  process  to  be 
perverted  and  used  for  such  improper 
purpose,  and  a  stay  of  proceedings  in 
all  the  actions  except  the  first  will  be 
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to  an  execution,"  or  to  have  a  dormant  judgment  revived/  being  merely 
cumulative  remedies.  Neither  tiie  lapse  of  time  within  which  an  exe- 
cution might  be  issued,^  nor  the  actual  issuance  of  an  execution  on 
which  no  Return  has  been  made°  will  ordinarily  prevent  a  judgment 
creditor  from  bringing  an  action  on  a  domestic  judgment.  Such  an 
action  may  be  maintained  after  levy  of  execution  on  defendant's  prop- 
erty as  long  as  it  has  not  resulted  in  satisfaction  of  the  judgment,'*' 
and  in  some  jurisdictions  an  action  on  a  domestic  judgment  may  be 
brought  notwithstanding  a  return  of  full  satisfaction  of  the  execution, 
if  the  record  is  erroneous  and  the  judgment  in  fact  remains  unsatis- 
fied." In  other  jurisdictions,  however,  no  action  can  be  brought  upon 
a  judgment  which  ai^jicars  of  record  to  be  satisfied  by  a  levy  of  exe- 
cution.^^    A  resort  to  the  remedy  of  scire  facias,  rather  than  an  action 


granted  in  such  instance.  Keeler  v. 
Kinp,  1  Barb.  (N.  Y.)  :590.  See  gen- 
erally the  title  "Supersedeas  and  Stay 
of  Proceedings." 

6.  Hivknian  V.  Macon  County,  42 
Fed.  7o9,  "the  right  to  an  execution 
on  a  judgment  is  merely  cumulative  and 
does  not  take  away  the  common  law 
right  to  sue  on  an  unpaid  judgment 
as  often  as  the  judgment  creditor  elects 
to   sue." 

[a]  Right  to  AKas  Execution. — A 
statute  giving  plaintiff  the  right  to  the 
issuance  of  an  alias  execution  within 
ten  years  gives  plaintiff  such  remedy 
"to  coerce  the  payment  of  the  judg- 
ment, if  he  sees  proper  to  use  it,  but 
■was  not  intended  to  deprive  him  of  his 
action  of  debt.  The  remedy  given  by 
the  statute  is  cumulative  merely,  and 
a  plaintiff  may,  if  his  judgment  be  not 
satisfied,  sue  in  debt  upon  it,  although 
he  could,  under  the  statute,  issue  an 
alias  execution."  Kingsland  &  Co.  v. 
Forrest,  18  Ala.  519,  52  Am.  Dec.  232. 

7.  Baker  v.  Hummer,  31  Kan.  325, 
2  Pac.  808. 

[a]  "The  provision  in  the  statute 
giving  the  right  to  revive  a  dormant 
judgment  by  motion  and  notice  made 
within  one  year  after  it  becomes  dor- 
mant, is  only  cumulative  or  additional 
to  the  remedy  of  the  common  law.  A 
judgment  creditor  can  either  sue  on  a 
dormant  judgment  within  a  year  after 
it  becomes  dormant,  or  have  the  orig- 
inal judgment  revived  by  motion  and 
notice  as  prescribed  by  the  code." 
Baker  v.  Hummer,  31  Kan.  325,  2  Pac. 
SOS. 

8.  Cal.— Stuart  v.  Lander,  16  Cal. 
372,  76  Am.  Dec.  538.  D.  C— Eaub  v. 
Hurt,  24  App.  Cas.  211.  Nev.— Mandle- 


baum  V.  Gregovich,  24  Nev.  154,  50 
Pac.  849.  S.  C— Copeland  v.  Todd,  30 
8.  C.  419,  9  S.  E.  341. 

9.  U.  S.— Wells,  Fargo  &  Co.  v.  Van- 
sickle,  112  Fed.  o98.  Mass.— Wilson  f. 
Hatfield,  121  Mass.  551;  Linton  v.  Hur- 
lev,  114  Mass.  7G;  Allen  r.  Holden,  9 
Mass.  133,  6  Am,  Dec.  46.  N.  H.— Morse 
r.  Pearl,  67  N.  H.  317,  36  Atl.  255,  63 
Am.  St.  Kep.  672.  N.  Y.— Hale  v.  An- 
gel, 20  Johns.  342.  N.  C— McDonald 
( .  Difkson,  85  N.  C.  248.  Vt.— White 
Eiver  Bank  v.  Downer,  29  Vt.  332. 

10.  Clarkson  r.  Beardsley,  45  Conn. 
196;  Cowles  r.  Bacon,  21  Conn.  451,  56 
Am.  Dec.  371 ;  Fish  r.  Sawyer,  11  Conn. 
545;  Hutchinson  v.  Greenbush,  30  Me. 
450. 

[a]  The  levy  of  an  execution  on  per- 
sonal property  of  sufficient  value  to 
satisfy  the  judgm-snt  does  not  operate 
prima  facie  as  a  satisfaction  of  the 
judgment  so  as  to  bar  an  action  there- 
on. Smith  V.  Condon,  174  Mass.  550, 
55  N.  E.  324,  75  Am.  St.  Rep.  372. 

11.  Cohen  v.  Camp,  46  Mo.  179; 
Bovnton  v.  Bovnton,  186  Mo.  App.  713, 
172   S.   W.    1175. 

12.  O 'Conner  r.  Silver,  26  Tex.  606; 
Citv  of  San  Antonio  r.  Routledge,  46 
Tex.  Civ.  App.  196,  102  S.  W.  756; 
Pratt  r.  Jones,  22  Vt.  341,  54  Am.  Dec. 
80. 

fa]  Neither  "the  common  law  nor 
the  practice  in  the  various  states  of  the 
republic,  nor  anything  inherent  in  the 
subject,  based  on  sound  reason,  gives 
to  a  judgment  creditor  an  absolute 
right  of  action  on  a  domestic  judgment, 
unless  such  action  is  necessary  in  order 
to  enable  the  plaintiff  to  have  the  full 
benefit  of  his  judgment."  Pitzer  V. 
Eussel,  4  Ore.  124. 
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on  the  judgment  is  required  in  some  states,^^  at  least  after  an  execu- 
tion has  been  returned.^*  In  some  jurisdictions  an  action  on  a  domes- 
tic judgment  cannot  be  brought  unless  the  judgment  would  be  of  no 
avail  without  it/^  or  would  give  the  creditor  a  better  remedy/^  and 
not  until  after  the  expiration  of  the  time  in  which  execution  may  issue 
thereon.^' 

(II.)  Nature  and  Character  of  Judgment.  —  (A.)  Validity  of  Judgment. 
An  action  on  a  void  judgment  obviously  cannot  be  maintained/®  but 
where  the  judgment  is  merely  erroneous,  an  action  may  be  brought 


13.  Green  t.  Bailey,  3  N.  H.  33.  But 
see  Harter  v.  Harter,  4  Pa.  Dist.  211. 

14.  Dennis  v.  Arnold,  12  Met. 
(Mass.)  449.  Compare  Pratt  v.  Jones, 
22  Vt.  341,  54  Am.  Dec.  80,  holding  that 
where  the  record  shows  a  levy  and  re- 
turn of  satisfaction,  neither  an  action 
nor  scire  facias  may  be  maintained  un- 
til the  levy  has  been  vacated  by  a  di- 
rect proceeding  for  that  purpose. 

[a]  The  remedy  of  scire  facias  is 
exclusive  (1)  not  only  after  a  return  of 
an  execution  levied  by  metes,  bounds 
and  appraisement,  but  also  after  a  levy 
on  equities  of  redemption  when  that 
levy  does  not  avail  as  a  real  satisfac- 
tion of  the  judgment.  Perry  V.  Perry, 
2  Gray  (Mass.)  326.  (2)  If  it  should 
appear  to  the  creditor  that  the  prop- 
erty on  which  execution  is  levied  can- 
not be  held  therebj'  '"after  return  or 
recording  of  the  execution  the  error 
must  be  corrected  in  scire  facias;  but, 
if  the  mistake  shall  be  discovered  be 
fore  the  return  of  the  execution  or  be- 
fore it  shall  be  recorded,  he  is  not  thus 
restricted  but  he  may  resort  to  any 
other  remedy."  Grosvenor  v.  Chesley, 
4S   Me.   369. 

[b]  After  Partial  Satisfaction. 
Such  statute,  however,  "does  not  pre- 
vent a  judgment  creditor  from,  main- 
taining an  action  upon  a  judgment  for 
the  balance  due  where  the  execution 
was  returned  satisfied  in  part."  Habib 
r.  Evans,  222  Mass.  480,  111  N.  E. 
362. 

15.  Smith  V.  Belmont  Co.,  11  Bush 
rKv.)  390;  Cundiff  v.  Trimble,  21  Ky. 
L.  Eep.  657,  52  S.  W.  940. 

[a]  Where  execution  upon  a  judg- 
ment has  been  ordered  quashed  no  ac- 
tion can  be  maintained  upon  the  judg- 
ment, as  the  only  purpose  for  which 
such  action  can  be  maintained  is  the 
enforcement  of  collection  on  the  judg- 
ment. Ounditf  r.  Trimble,  21  Ky.  L. 
Bep.  657,  52  S.  W.  940. 
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16.  Stevens  v.  Stone,  94  Tex:.  415, 
60  S.  W.  959,  86  Am.  St.  Eep.  861. 

[a]  "Where  no  advantage  can  ac- 
crue to  a  plaintiff  in  a  judgment  by  a 
second  suit  upon  it,  we  fail  to  see 
that  there  is  any  propriety  in  allow- 
ing such  suit.  It  is  a  narrow  view  of 
the  subject,  as  we  think,  to  say  that 
the  judgment  is  an  evidence  of  debt 
and  that  a  debt  will  support  a  cause 
of  action.  The  purpose  of  judicial  ac- 
tions is  to  afford  remedies  for  the  en- 
forcement of  rights,  and  where  the  re- 
sult of  a  suit  prosecuted  to  success  is 
to  give  the  plaintiff  no  better  remedy 
for  the  enforcement  of  his  right  than 
he  had  before,  no  reason  other  than 
a  technical  one  can  exist  for  permit- 
ting its  prosecution.  .  .  .  Therefor^e 
we  are  inclined  to  hold  .  .  .  that  a 
judgment  creditor  can  not  maintain  an 
action  upon  his  judgment  without  show- 
ing some  advantage  to  be  gained 
thereby.  But  however  that  may  be, 
we  are  clearly  of  opinion  that  where 
it  is  made  to  appear  that  a  second 
judgment  may  be  in  any  respect  more 
available  than  the  first,  the  action 
sliould  be  allowed."  Stevens  v.  Stone, 
94  Tex.  415,  60  S.  W.  959,  86  Am.  St. 
Eep.   861. 

[b]  To  Make  Liable  One  Not  a 
Party  to  the  Judgment. — Where  the  ac- 
tion is  brought  to  render  liable  on  the 
judgment  one  not  named  therein,  the 
general  rule  is  not  applicable.  Heavrin 
r.  Lack  Iron  Co.,  153  Ky.  329,  155  S. 
W.  729. 

17.  Van  Diver  v.  Hammet,  4  Rich. 
L.  (S.  C.)  509;  Lee  v.  Giles,  1  Bailey 
(S.   C.)    449. 

18.  U.  S.— Ellis  r.  Connecticut  Mut. 
Life  Ins.  Co.,  8  Fed.  81.  Mass.— Need- 
ham  V.  Thaver,  147  Mass.  536,  18  N.  E. 
429.  Mo.— Bobb  v.  Graham,  4  Mo.  222. 
N.  H.— Bruce  r.  Cloutman,  45  N.  H.  37, 
84  Am.  Dec.  HI.  N.  Y.— Ely  v.  Cook, 
9  Abb.  Pr.  366. 
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thereon  until  it  is  sot  aside  or  reversed.'^  The  fact  that  the  judgment 
record  is  lost  or  destroyed  does  not  affect  the  right  to  maintain  an 
action  on  a  domestic  judgment,^"  even  though  the  statute  provides  for 
a  specific  remedy  by  which  the  lost  record  can  he  supplied.^^ 

(B.)  Finality  of  Judgment. —  (1.)  Generally.  —  The  judgmf^nt  sued  on 
must  be  a  final  judgment  for  the  payment  of  money,  upon  which  execu- 
tion may  be  issued. ^^  An  interlocutory  judgment  will  not  support  an 
action  ;^^  neither  will  a  judgment  on  default  where  the  default  has 
been  opened,  even  though  the  judgment  stands  as  security  for  any 


19.  Bruce  v.  Cloutman,  45  N.  H.  37, 
84  Am.  Dec.  Ill;  Newcomb  v.  Peck, 
17  Vt.  302^  44  Am.   Dee.   340. 

20.  Mandeville  r.  Reynolds,  68  N. 
Y.  528. 

[al  Although  the  hook  containing 
the  judgment  record  is  destroyed,  an 
action  mav  be  maintained.  Ames  v. 
Hov,   12   Cal.   n. 

21.  Cal.— Ames  v.  Hoy,  12  Cal.  11. 
Ind. — Jackson  ex  dem.  Tavlor  n.  Cul- 
lum,  2  Blackf.  228,  18  Am.  Dec..  158. 
Mo.— Foulk  r.  Colburn,  48  Mo.  225. 
N.  Y.— Mandeville  v.  Reynolds,  68  N. 
Y.  528. 

fa]  Even  though  the  statute  fur- 
nishes a  specific  remedy  for  the  restor- 
ation of  a  lost  judgment  record  a  party 
is  not  bound  to  pursue  such  remedy  but 
may  prove  the  lost  judfjment  record  in 
un  action  brought  on  the  judgment. 
Parry  r.  Walser,  57  Mo.  169,  in  which 
it  is  said:  "The  general  rule  is,  that 
if  a  record  is  lost,  its  contents  may  be 
proved  like  any  other  document,  and 
the  evidence  given  in  this  case,  pre- 
liminary to  the  proof  of  the  contents 
of  the  record,  was  sufficient  to  prove 
its  destruction.  In  fact,  the  evidence 
seems  to  be  almost  conclusive  on  that 
subject.  ...  It  is,  however,  contended, 
by  the  defendant,  that  the  statute  of 
this  state  ha^■ing  furnished  a  remedy 
to  the  plaintiff,  by  which  the  record 
could  be  supplied,  all  other  remedy  is 
thereby  taken  away,  and  that  the  plain- 
tiff was  bound  to  follow  the  remedy 
furnished  by  the  statute,  and  could 
pursue  no  other.  .  .  .  We  do  not  agree 
to  this  view  of  the  case.  The  destruc- 
tion of  the  re^'ord  did  not  destroy  the 
force  of  the  judgment,  and  the  plaintifif 
might  proceed  to  collect  his  judgment 
as  at  common-law,  without  resorting  to 
the  mode  furnished  by  the   statute." 

[b]  Necessary  To  First  Restore 
Judgment. — But  in  Walton  r.  McKes- 
Bon,  64  N.  C.  77;  the  court  says:     "In 


an  action  on  a  former  judgment,  the 
record  of  the  judgment  is  the  proper 
evidence  thereof.  Its  production  can 
not  be  dispensed  with,  or  supplied  by 
any  other  evidence.  The  reason  is, 
that  upon  plea  of  nul  tiel  record,  the 
court  decides  upon  the  inspection  of 
the  record  itself.  The  plaintiff's  rem- 
edy in  this  case,  was,  upon  notice  to 
the  defendants,  a  motion  in  the  original 
suit,  to  have  a  record  made  of  the 
judgment,  in  place  of  that  which  was 
destroyed;  and  then  to  offer  the  record 
in  evidence  in  this  suit." 

As  to  restoration  of  lost  or  destroyed 
record  of  judgment,  see  the  title  "Rec- 
ords." 

22.  U.  S.— Corhin  v.  Graves,  27  Fed, 
644.  Ariz. — Brandt  r.  Meade,  17  Ariz. 
34,  148  Pae.  297.  Mo.— Smith  r.  Kan- 
der,  58  Mo.  App.  61.  N.  Y. — Hanover 
Fire  Ins.  Co.  r.  Tomlinson,  3  Hun  630, 
6  Thomp.  &  C.  127.  N.  C— English  V. 
Reynolds,  4  N.  C.  529. 

As  to  when  a  judgment  is  final,  see 
2  Standard  Proc.  162,  and  the  title 
"Judgments." 

[a]  "The  judgment  must  be  one 
which  requires  the  payment  of  a  sura 
of  money,  so  that  the  amount  to  be 
paid,  and  the  circumstances  under 
which  it  should  be  paid,  are  fixed  by 
the  judgment,  and  can  be  ascertained 
bv  a  resort  to  it."  Matter  of  Van 
Beuren,  33  App.  Div.  158,  53  N.  Y. 
Supp.   349. 

fb]  The  mere  ascertainment  of  the 
indebtedness  of  a  partnership  for  the 
]  urpose  of  making  a  proper  distribu- 
tion of  the  assets  and  the  determination 
that  a  certain  amount  is  due  to  a  cred- 
itor is  not  a  judgment  in  personam  for 
the  amount  of  such  indebtedness.  Selig- 
man   r.  Kalkman,   17   Cal.   152. 

23.  U.  S.— Corbin  r.  Graves,  27  Fed. 
644.  N.  C— English  r.  Reynolds,  4  N. 
C.  529.  Tex.— Ledyard  t."  Brown,  39 
Tex.  402. 
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judgment  that  may  finally    be    obtained    in    tlie    pending    action.^* 
(2.)    Effect  of  Appeal.  —  The  pendency  of  an  appeal  does  not  deprive 

the  ,indgnient  creditor  of  his  riffht  to  sue  on  a  domestic  jndgment,^' 

provided  no  stay  of  proceedings  has  been  granted.^^ 

(C.)    Decrees  in  Equity  Generally. —  Final- decrees  of  courts  of  equity 

ordering  the  payment  of  a  fixed  sum,  likewise  may  be  the  basis  of  an 

action  at  law  for  the  recovery  of  the  sum  adjudged  to  be  due,^^  even 


24.  ITcDougall  r.  Hoes,  27  Misc. 
590,  58  N.  Y.  Siipp.  209. 

[a]  "The  judgment  sued  upon  is  in 
no  sense  final.  The  order  permitting 
the  defendant  to  r-onie  in  and  defend, 
though  it  permitted  the  judgment  to 
stand  as  security,  deprived  it  of  all 
A-alidity  for  any  other  purpose.  It  was 
left  standing:  as  a  mere  security  for 
whatever  amount  the  plaintiff  might 
subsequently  establish  by  further  pro- 
ceedings in  that  action.  No  execution 
could  be  issued  on  it  after  the  making 
of  that  order,  and  none  can  be  issued 
on  it  now.  Had  the  plaintiff  prosecuted 
the  action  and  recovered  less  than  the 
amount  named  in  the  security  judg- 
ment it  would  have  been  void  as  to  the 
excess,  and  if  the  defendant  therein 
had  been  wholly  successful  it  would 
have  fallen  absolutely.  Such  is  the 
legal  result."  McDougall  v.  Hoes,  27 
Misc.  590,  58  N.  Y.  Supp.  209. 

25.  U.  S.— Dawson  v.  Daniel,  2  Flip. 
301,  7  Fed.  Cas.  No.  3,668.  Cal.— Tay- 
lor V.  Shew,  39  Cal.  536,  2  Am.  Eep. 
533.  Ind. — Nill  v.  Comparct,  16  lud. 
107,  79  Am.  Dec.  411.  Mass. — Faber  v. 
Hovey,  117  Mass.  107,  19  Am.  Eep. 
398.  But  see  Gifford  f.  Whalon,  8 
Cush.  428.  Neb. — Riley  Bros.  Co.  v. 
Melia,  3  Neb.  (Unof.)  66C,  92  N.  W. 
913.  N.  J. — Suydam  f.  Hoyt's  Admrs., 
25  N.  J.  L.  230.  Pa. — Woodward  r. 
Carson,  86  Pa.  176.  Vt.— Tarbell  v. 
Downer,    29   Vt.   339. 

Contra,  Curtiss  v.  Beardsley,  15  Conn. 
518. 

26.    U.  S. — In  re  Berlin  Dye  Works 

'    Co.,    225    Fed.    6S3.      Cal.— Dowdell    r. 

Carpv,  137  Cal.  333,  70  Pac.  167.     Mo. 

Sublette  v.  St.  Louis,  I.  &  S.  Ey.  Co., 

€6  Mo.  App.  331. 

As  to  effect  of  appeal  as  stay,  see 
the  title  "Supersedeas  and  Stay  of 
Proceedings." 

[a]  Sta,y  Does  Not  Prevent  Action. 
Where  the  statute  providing  for  a  stay 
of  execution  on  judgments  rendered  by 
justices  of  the  peace  does  not  expressly 
negative  the  right  of  bringing  an  action 
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thereon  immediately,  such  stay  does  not 
affect  the  right  to  sue.  McDonald  v. 
Butler,  3  Mich.  558;  Smith  v.  Mum- 
ford,  9    Cow.    (N.    Y.)    26. 

27.  U.  S. — Nations  v.  Johnson,  24 
How.  195,  16  L.  ed.  628;  Du  Bois  v. 
Sfymour,  152  Fed.  600,  81  C.  C.  A. 
590.  Cal.— Ames  v.  Hoy,  12  Cal.  11. 
Conn.— Drakesly  v.  Eoots,  2  Eoot  138. 
(ia. — Tompkins  v.  Cooper,  97  Ga.  631, 
25  S.  E.  247.  111. — Warren  v.  McCarthy, 
25  111.  95.  Ind.— Elliott  v.  Eay,  2 
Blaekf.  31;  Traylor  t'.  Eiehardson,  2 
Ind.  App.  452,  28  N.  E.  205.  Ky. 
Williams  V.  Preston,  3  J.  J.  Marsh. 
600,  20  Am.  Dec.  179.  Me.— McKim  v. 
Odom,  12  Me.  94.  N.  J.— Cord  v.  New- 
lin,  71  N.  J.  L.  438,  59  Atl.  22;  Mutual 
Life  Ins.  Co.  v.  Newton,  50  N.  J.  L, 
571,  14  Atl.  756.  Compare  Van  Bus- 
kirk  r.  Mulock,  18  N.  J.  L.  184.  N.  Y. 
People  V.  Sturtevant,  9  N.  Y.  263,  59 
Am.  Dec.  536.  Ohio. — Moore  v.  Ogden, 
35  Ohio  St.  430,  434.  Pa.— Evans  V. 
Tatem,  9  Sercr.  &  E.  252,  11  Am.  Dec 
717.  K.  I. — Wagner  v.  Wagner,  26  E 
I.  27,  57  Atl.  1058,  65  L.  E.  A.  816 
Surges  r.  Souther,  15  E.  L  202,  2  Atl 
441.  Vt.— Downer  v.  Dana,  22  Vt.  337; 
Thrall  v.  Waller,  13  Vt.  231,  37  Am. 
Dee.  592. 

[a]  "We  are  aware  that  at  one 
period  courts  of  equity  were  said  not 
to  be  courts  of  record,  and  their  decrees 
were  not  allowed  to  rank  with  judg- 
ments at  law.  .  .  .  The  relative  dig- 
nity of  courts  of  equity,  and  the  bind- 
ing" effect  of  their  decrees,  when  giv3p 
within  the  pale  of  their  regular  consti- 
tution and  jurisdiction,  are  no  longer 
subjects  for  doubt  or  question.  .  .  . 
We  lay  it  down,  therefore,  as  the  gen- 
eral rule,  that  in  every  instance  in 
v/hich,  an  action  of  debt  can  be  main- 
tained upon  a  judgment  at  law  for  a 
sum  of  money  awarded  by  such  judg- 
ment, the  like  action  can  be  maintained 
upon  a  decree  in  equity  which  is  for 
an  ascertained  and  specific  amount,  and 
nothing  more;  and  that  the  record  of 
the  proceedings  in   the   one   case  must 


JUDGMENTS  AND  DECREES,  ENFORCEMENT  OF    365 

though  the  decree  sued  upon  orders  the  doing  of  other  things  besides 
the  payment  of  money.-^  But  in  some  jurisdictions  the  early  rule  still 
prevails,  that  no  action  may  be  maintained  on  such  a  decree. ^^  And  a 
decree  containing  a  condition  which  renders  it  uncertain  whether  pay- 
ment shall  ever  become  obligatory  will  not  support  an  action  at  law;"*" 
nor  will  a  decree  which  is  in  the  alternative^^  or  one  in  whicii  the 
amount  of  liability  is  to  be  ascertained  by  subsequent  proceedings.^^ 

(D.)  Decree  of  Foreclosuee.  —  Tn  some  jurisdictions,  an  action  may  be 
maintained  to  enforce  a  decree  for  the  foreclosure  of  a  mortgage,^'' 
while  in  others  the  rule  is  to  the  contrary.^*    An  action  may  be  brought 


be  ranked  with  and  responded  to  as  of 
the  same  dignity  and  binding  obliga- 
tion with  the  record  in  the  other.'' 
Pennington  v.  Gibson,  16  How.  (U.  S.), 
65,  14  L.  ed.  847,  distinguishing  Hugh 
V.  Higgs,  8  Wheat.  697,  5  L.  ed.  719. 

[b]  In  Code  States. — "As  in  thi.s 
state  there  is  only  one  form  of  civil 
action  for  the  enforcement  of  a  priv- 
ate right,  .  .  .  the  rules  which  under  a 
former  system  prevented  the  enforce- 
ment of  a  decree  in  equity  by  a  pro- 
ceeding at  law  are  inapplicable."  Eowe 
f.  Blake,  99  Cal.  167,  33  Pac.  864,  37 
Am.   St.   Ecp.   45. 

28.  Blattner  v.  Frost,  44  111.  App. 
580.  Compare  Warren  v.  McCarthy,  25 
HI.  95. 

29.  Boyle  v.  Schindel,  52  Md.  1; 
Eichardson  V.  Jones.  :}  Gill  &  J.  (Md.) 
163,  22  Am.  Pec.  203. 

fa]  "Whatever  may  be  the  law  in 
other  states  as  laid  down  by  the  text 
writers,  we  feel  bound  to  adhere  to 
the  ancient  ways  marked  out  by  our 
predecessors.  It  is  not  because  decrees 
of  courts  of  equity  are  not  of  equal 
dignity'  and  finality  with  judgments 
at  law,  that  they  are  not  subjects  of 
suits  at  law  in  this  state,  but  because 
they  are  so  equal  and  final  they  require 
no  extrinsic  aid  from  courts  of  law  to 
give  thf^m  full  force  and  effect.  Courts 
of  equity  within  their  own  jurisdiction 
have  full  power  to  issue  judicial  writ.^ 
to  enforce  their  decrees  with  equal 
economy  and  despatch  as  at  law.  Hav- 
ing acquired  jurisdiction  over  the  part- 
ies and  the  subject-matter  by  previous 
proceedings,  it  is  proper,  that  what  wa? 
commenced  in  a  court  of  equity  should 
te  concluded  in  the  same,  for  many 
reasons  too  obvious  and  numerous  to 
be  assigned."  Bo  vie  v.  Schindel,  52 
Md.  1. 

SO.  Du  Bois  V.  Seymour,  152  Fed 
600,  81  C.  C.  A.  590. 


31.  Thrall  v.  Waller,  13  Vt.  231,  37 
Am.  Dec.  592. 

[a]  Where  a  decree  consists  of  two 
parts,  the  first  ordering  tlie  defendant 
to  pay  to  plaintiff  a  certain  sum  and 
the  second  part  ordering  in  default  of 
such  payment  that  the  mortgaged 
premises  be  sold  and  a  certain  part  of 
the  proceeds  be  paid  into  court,  the 
second  order  does  not  come  into  oper- 
ation if  the  first  is  performed  and  be- 
comes operative  onlj'  if  the  first  is  not 
performed  and  no  action  on  the  decree 
can  be  maintained.  Burges  v.  Souther, 
15  E.  I.  202,  2  Atl.  441. 

32.  Corbin  i.  Graves,  27  Fed.  644. 

33.  Eowe  V.  Blake,  99  Cal.  167,  33 
Pac.  864,  37  Am.  St.  Eep.  45. 

[a]  "The  obligation  upon  a  defend- 
ant to  pay  a  specific  sum  of  money  out 
of  his  general  estate,  which  an  ordi- 
nary money  judgment  implies,  differs 
in  kind  rather  than  in  nature  from  the 
obligation  to  subject  a  specific  parcel 
of  land  to  the  payment  of  a  specific 
sum  of  money,  and  the  reasons  for  •en- 
forcing this  implied  obligation  or 
promise  by  an  action  are  as  cogent  in 
the  one  case  as  in  the  other."  Eowo 
r.  Blake,  99  Cal.  167,  33  Pac.  864,  37 
Am.   St.   Eep.   45. 

34.  Hanover  Fire  Ins.  Co.  v.  Tomlin- 
son,  3  Hun  (N.  Y.)  630,  6  Thomp.  & 
C.  127. 

[a]  A  judgment  directing  the  fore- 
closure of  a  mortgage  and  the  sale  of 
the  mortgaged  premises  and  also  the 
payment  of  any  deficiency  that  might 
arise  upon  such  sale  is  not  a  final  judg- 
ment, upon  which  an  action  may  be 
maintained,  as  it  contemplates  further 
steps  to  be  taken,  namely  the  ascer- 
tainm'^nt  of  the  deficiency  and  the 
docketing  of  a  judgment  for  the  amount 
of  such  deficiency.  Hanover  Fire  Ins. 
Co.  r.  Tomlinson,  3  Hun  (N.  Y.)  630, 
6  Thomp.  &  C.  127. 
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on  a  deficiency  judgment  in  a  foreclosure  proceeding.^^ 

(E.)  Df.cree  for  Alimony. —  Where  a  final  decree  of  divorce  provides 
for  the  payment  of  a  specific  sum  as  alimony  it  may  be  enforced  like 
ordinary  decrees  by  an  action  thereon.^^ 

(F.)  Probatf  Decree. —  Generally  an  action  cannot  be  brought  on  a 
decree  of  a  probate  court,'"  but  an  action  may  be  brought  upon  a  final 
judgment  of  the  pro])ate  court  for  the  payment  of  money.^^ 

(G.)  Special  Proceedings.^— A  final  order  in  a  special  proceeding,  for 
the  payment  of  money,  may  be  aned  on,  though  it  is  not  strictly  a  judg- 
ment.^^'' 

(H.)  Judgments  in  T?em. —  A  judgment  which  is  in  effect  only  a  judg- 
ment in  rem  binding  on  the  property  brought  within  the  court's  juris- 
diction by  attachment  or  otherwise,  will  not  support  an  action  upon 
any  personal  obligation  embodied  in  it  against  one  over  whom  personal 
jurisdiction  was  not  obtained,*^'  since  as  to  such  a  person  the  judgment 
would  not  be  even  competent  evidence  to  establish  any  personal  liabil- 


35.  Armstrong  v.  Patterson,  97  Neb. 
229,  149  N.  W.  408. 

36.  m. — Lancaster  v.  Lancaster,  29 
111.  App.  510.  Ind.— Hansford  v.  Van 
Auken,  79  Ind.  302.  Me.— Stratton  v. 
Stratton,  77  Me.  373,  52  Am.  Rep.  779. 

8ee  7  Standard  Proc.  S38. 
Action  on  decree  of  sister  state,  see 
infra,   III,   B,   2,  a,    (11),    (C). 

[a]  Action  of  Debt.— "The  only 
question  made  in  this  case  is,  whether 
an  action  of  debt  will  lie,  to  recover 
the  sura  ascertained  to  be  due  by  the 
decree  of  this  court  for  alimony;  and 
there  seems  to  be  no  reason  why  it 
should  not.  The  debt  is  certain,  and 
it  is  proved  by  record;  and  the  decree 
is,  in  effect,  as  much  a  judgment,  as 
if  rendered  on  the  common-law  side  of 
the  court.  It  was  once  doubted  wheth- 
er an  'execution  could  issue,  to  carry 
irto  effect  such  a  decree,  and  whethor 
the  only  remedy  should  not  be  an  ac- 
tion of  debt;  but  there  seems  no  good 
reason  why  both  the  remedies  may 
rot  exist."  Howard  v.  Howard,  15 
Mass.  196,  See  also  7  Standard  Proc, 
838. 

[b]  After  Lapse  of  Statutory  Pe- 
riod,— Where  a  statute  provides  that 
an  action  cannot  be  maintained  be- 
tween the  original  parties  upon  a  judg- 
ment for  a  sum  of  money  unless  ten 
years  have  elapsed  since  it  was  dock- 
eted, a  final  decree  in  an  action  for 
divorce  which  provides  for  the  pay- 
ment of  alimony  by  instalments  is  a 
judgment  for  tlie  payment  of  money 
within  such  statute.     Farquhar  v.  Far- 
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quhar,  172  App.  Div.  242,  158  N.  Y, 
Sr.pp.   194. 

H7.  Fort  V.  Blagg,  38  Ark,  471; 
Eichelbsrger  v.  Smyser,  8  Watts  (Pa-) 
181. 

[a]  An  action  cannot  be  maintained 
on  a  decree  of  distribution  in  the  or- 
phan 's  court  to  recover  the  distribu- 
tive share  of  an  estate,  the  jurisdic- 
tion of  such  court  over  the  distribution 
of  an  estate  being  exclusive.  Black's 
Exr.  V.  Black's  Exrs.,  34  Pa.  354. 

38.  Dubois  v.  Dubois,  6  Cow,  (N.  Y.) 
494. 

39.  Fenlon  v.  Paillard,  46  Misc.  151, 
93  N.   Y.  Supp.  1101. 

\a]  "Apart  from  any  statute  on 
Ihe  subject,  I  have  no  doubt  that  this 
plaintiff  may  sue  upon  a  final  order  in 
a  special  proceeding,  establishing  of 
record  the  fact  of  an  indebtedness. 
Such  an  order  has  every  attribute  of 
finality  in  the  determination  of  a  judi- 
cial inquiry  which  is  possessed  by  a 
surrogate's  decree,  and  the  principle 
which  upholds  the  maintenance  of  an 
a<-tion  upon  the  latter  ...  is  equally 
applicable  to  the  former;  yet  neither 
is  a  'judgment'  in  ordinary  accept- 
ance." Fenlon  v.  Paillard,  46  Misc. 
151,  93   N.  Y.  Supp.  nOl. 

40.  yce  Tay,  Brooks  &  Backus  v. 
Hawley,  39  Cal.  93;  Oakley  v.  Aspin- 
wall,  4  N.  Y.  513;  and  infra.  III,  B,  2, 
a,  (II),  (A).  But  see  Kendrick  v.  Kim- 
ball, 33  N.  H.  482,  apparently  holding 
otherwise.  This  case,  however,  is  in- 
consistent with  later  ruling  cases,  such 
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ity.*^    But  nndor  somo  eiroumstances  an  action  in  equity  may  be  main- 
tained on  such  judgments.''^ 

b.  Leave  To  Sve.  —  Under  the  common  law  the  plaintiff  is  not  re- 
qnir(^d  to  obtain  li-avo  to  sue  on  a  domestic  judgment."  But  in  some 
jurisdictions  such  leave  is  a  condition  precedent  to  the  maintenance 
of  an  action  under  certain  conditions,**  though  it  has  been  held  that 
the  absence  of  leave  to  sue  is  a  mere  irregularity  and  not  a  jurisdic- 
tional prerequisite,  \vhich  may  be  cured  by  a  subsequent  order  grant- 
ing leave  nunc  pro  tunc.*°  In  other  states  the  failure  to  obtain  leave 
to  sue  on  a  domestic  judgment  merely  prevents  the  plaintiff  from  re- 
covery of  costs  in  the  action.*"  A  statute  requiring  the  parties  to  a 
judgment  to  obtain  leave  before  suing  upon  it  has  no  application  to  an 
action  brought  by  an  assignee  of  the  judgment,*^  nor  does  such  statute 


as  Pentioyer  v.  Neff,  95  V.  S.  714,  24 
L.  ed.  565. 

41.  See  the  titles  "Judgments;" 
"Res  Judicata;"  aud  7  Ency.  of  Ev. 
781. 

42.  See  infro..  Ill,  C,  1. 

43.  Ives  r.  Finch,  28  Conn.  112; 
Denison  v.  Williams,  4  Conn.  402; 
Man<ilebaum  v.  Gregovich,  24  Nev.  154, 
50   Pac.   849. 

44.  la. — Wilson  v.  Tucker,  105  Iowa 
55,  74  N.  W.  908;  Morrison  v.  Spring- 
field Co.,  84  Iowa  637,  51  N.  W.  183; 
Matthews  r.  Davis,  61  Iowa  225,  16  N. 
W.  102.  N.  Y. — See  Graham  v.  Scrip- 
ture, 26  How.  Pr.  501;  Baldwin  f.  Kob- 
erts,  30  Hun  163;  Underhill  v.  Phil- 
lips, 30  App.  Div.  238,  51  N.  Y.  Supp. 
801,  5  N.  Y.  Ann.  Cas.  395;  Cook  r. 
Thurston,  IS  Misc.  506,  42  N.  Y.  Supp. 
1084;  United  States  L.  Ins.  Co.  v. 
Gage,  26  Abb.  N.  C.  16,  13  N.  Y.  Supp. 
837.  S.  C— Brock  v.  Kirkpatrick,  60 
S.  C.  322,  38  S.  E.  779,  85  Am.  St.  Pep. 
847.  Wis.— Cole  v.  Mitchell,  77  Wis. 
131,  45  N.  W.  948. 

As  to   pleading  leave,   see  infra,  IT, 

I^  1,  g. 

[a]  The  absence  of  leave  is  not  a 
mere  irregularity  which  may  be  waived 
by  defendant's  not  objecting  thereto 
but  it  is  a  substantive  right  which 
must  be  shown  to  exist  before  the  ac- 
tion can  be  maintained.  Parish  v.  Aus- 
tin. 25  Hun  (X.  Y.)  430.  But  see  Lane 
V.  Salter,  4  IJobt.   (N.  Y.)   239. 

[b]  The  decision  of  the  trial  court 
as  to  whether  or  not  leave  to  bring  an 
action  ou  a  judgment  should  be  granted 
is  conclusive  and  not  reviewable.  Ken- 
dall r.  Eriley,  86  N.  C.  56.  To  the  same 
effect,  Warren  v.  Warren,  84  N.  C.  614. 

45.  Church  v.  Van  Buren,  55  How. 


Pr.  (N.  Y.)  489.  But  see  Finch  v.  Car- 
penter, 4  Abb.  Pr.  (N.  Y.)  225,  and 
cases    in    preceding    note. 

[a]  Order  Nunc  Pro  Tunc. — There 
"is  no  valid  reason  why  a  court  may 
not,  in  furtheranc3  of  justice  and  in 
the  exercise  of  a  sound  discretion,  mani- 
fest its  consent  to  the  prosecution  of 
a  cause  which  shall  operate  retroact- 
ively, and  thereby  obviate  the  neces- 
sily  of  dismissing  the  action  for  the 
sole  purpose  of  applying  to  the  court 
for  leave  to  again  institute  his  suit 
.lust  as  before."  Stoddard  Mfg.  Co.  v. 
Mattice,  10  S.  D.  253,  72  N.  W.  891. 

46.  IRferchants'  Nat.  Bank  v.  Gas- 
lin,  41    Minn.   552,   43   N.   W.  483. 

47.  McGrath  r.  Maxwell,  17  App. 
Div.  246,  45  N.  Y.  Supp.  587;  Knapp  t'. 
Valentine,  24  Civ.  Proc.  331,  33  N.  Y. 
Supp.  712,  67  N.  Y.  St.  582;  Hedges  r. 
Conger,  45  Hun  590,  10  N.  Y.  St.  42; 
Carpenter  v.  Butler,  29  Hun  (N.  Y.) 
251. 

[a]  "We  suppose  the  object  of  the 
statute  was  to  prohibit  suing  upon  a 
judgment,  wdien  there  could  be  no  mot- 
ive for  it,  excej)t  to  accumulate  costs. 
But  thp  reason  of  the  statute,  if  that 
was  the  sole  reason  for  it,  would  seem 
to  apply  with  as  much  force  to  the  as- 
signee as  to  the  assignor  of  a  judgment. 
We  are  not  aware,  however,  of  any  com- 
plaints, that  suits  have  been  brought, 
with  such  motives,  at  the  instance  of 
the  assignees  of  judgments.  The  ad- 
vantages to  an  assignee,  in  recovering 
a  judgment  in  his  own  name,  are  ob- 
vious. Such  a  recovery  furnishes  rec- 
ord evidence,  that  no  equities  existed 
between  the  assignor  and  the  judgment- 
debtor,  at  the  time  of  the  assignment, 
which   entitle   the  latter   to  exemption 
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apply  to  the  presentation  of  a  judgment  hy  way  of  eoiinterelaim  or  set- 
off,*^ or  to  a  judgment  of  another  state  or  federal  court  unless  expressly 
so  providing.*^ 

c.  Form  of  Action.  —  Debt  is  the  proper  action  on  a  domestic  judg- 
ment;^" but  in  some  jurisdictions  assumpsit  may  be  maintained.^^ 

d.  Jurisdiction  and  Veuve.  —  An  action  on  a  domestic  judgment 
may  be  maintained  not  only  in  the  court  wherein  it  was  rendered,^^  but 
also  in  another  court  of  competent  jurisdiction.^^  It  has  been  held, 
however,  that  an  action  on  a  domestic  judgment  may  be  brought  only 
in  the  county  wherein  the  judgment  was  rendered.^*  An  action  on  a 
judgment  may  be  brought  in  a  justices'  court. ^^ 


from  paying  the  debt.  It  puts  it  out 
of  the  power  of  the  assignor  to  dis- 
charge the  judgment,  or  affect  the 
rights  or  remedies,  of  his  assignee.  .  .  . 
"We  do  not  feel  at  liberty  to  extend,  by 
construction  under  such  circumstances, 
the  common  and  natural  meaning  of  the 
words,  'between  the  same  parties.'  As 
the  code  only  prohibits  an  action  be- 
tween such  parties,  we  do  not  feel  au- 
thorized to  hold  that  parties,  not  pro- 
hibited by  that  section  from  bringing 
an  action,  shall  not  bring  one."  Tuffts 
V.  Braisted,  1  Abb.  Pr.  (N.  Y.)  83. 

48.  McClenahan  v.  Gotten,  83  N.  C. 
332. 

49.  U.  S. — Union  Trust  Co.  V.  Roch- 
ester, etc.  Co.,  29  Fed.  609.  N.  Y. 
Morton  f.  Palmer,  60  Hun  583,  14  N. 
Y.  Supp.  912,  21  Civ.  Proc.  94,  39  N. 
Y.  St.  236;  Goodyear  D.  V.  Co.  v.  Fris- 
selle,  22  Hun  174.  Pa. — Hinman  r. 
Hare,  13  W.   N.  C.  231. 

BO.  U.  S. — Du  Bois  v.  Seymour,  152 
Fed.  600,  81  C.  C.  A.  590.  Conn.— Vail 
V.  Mumford,  1  Root  142.  N.  C— Hum- 
phrevs  V.  Buie,  12  N.  C.  378.  Vt. 
Woods  V.  Pettis  Co.,  4  Vt.  556, 

See   6   Standard  Proc.   475,  476. 

fa]  When  "a  judgment  has  been 
recovered  for  a  tort,  it  then  is  fixed  and 
certain.  It  is  a  debt,  as  much  as  if  it 
were  recovered  upon  a  promise;  and  an 
action  of  debt,  under  the  former  prac- 
tice, brought  upon  such  a  judgment, 
was  an  action  ex  contractu.  It  is  so 
classed  by  all  the  writers."  Johnson  r. 
Butler,  2  Towa  535. 

51.  Mich. — ^Woods  v.  Ayres,  39 
Mich.  345,  33  Am.  Rep.  396,'  by  stat- 
ute. N.  Y.— Stanton  f.  Thomas,  24 
Wend.  70,  35  Am.  Dec.  595.  Pa.— Full- 
mer &  Co.  r,.  Pine,  17  Pa.  Co.  Ct.  482. 

See  3  Standard  Proc.  193,  194,  and 
infra,  III,  B,  2,  b. 

52.  Grsathouse  v.  Snutb,  4  111.  541; 
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Becknell  v.  Becknell,  110  Ind.  42,  10 
N.  E.  414;  Hansford  V.  Van.  Auken,  79 
Ind.  157. 

53.  U.  S. — Hickman  v.  Macon  Coun- 
ty, 42  Fed.  759.  Ind.— Becknell  v. 
Becknell,  110  Ind.  42,  10  N.  E.  414; 
Gould  r.  Hayden,  63  Ind.  443.  Ky. 
Craig  V.  Garnett's  Admr.,  9  Bush  97. 
N.  Y.— Goodrich  v.  Colvin,  6  Cow.  397; 
McGuire  v.  Gallagher,  2  Sandf.  402; 
Baldinger  r.  Turkowsky,  36  Misc.  822, 
74  N.  Y.  Supp.  897. 

fa]  "An  action  of  debt  on  a  judg- 
ment is  not  like  a  scire  facias,  which 
must  issue  from  the  same  court  which 
rendered  the  judgment."  Barr  f.  Simp- 
son, Baldw.  543,  2  Fed.  Cas.  No.  1,038. 

[b]  In  the  County  of  Defendant's 
Eesidence. — B:;rr  v.  Simpson,  Baldw. 
543,  2  Fed.  Cas.  No.  1,038;  Johnson  V. 
Skipworth,  59  Tex.  473;  Townsend  V. 
Smith,  20  Tex.  465,  70  Am.  Dec.  400. 

54.  Barnes  v.  Kenyon,  2  Johns.  Cas. 
(N.  Y.)    381. 

[a]  "The  authorities  are  conclus- 
ive upon  the  point  that  in  action  of 
debt,  or  in  scire  facias  on  a  recogniz- 
ance of  bail  by  bill,  and  in  action  of 
debt  on  a  judgment  of  record,  the  venue 
is  local,  and  must  be  laid  in  the  coun- 
ty where  the  record  is.  The  reason  as- 
signed is,  that  the  judgment  constitutes 
a  new  contract  between  the  parties, 
and  the  plaintiff  must  count  upon  the 
record,  by  which  it  will  appear  that 
the  cause  of  action  arose  in  the  county 
where  the  judgment  was  obtained." 
Smith  V.  Clark,  1  Ark.  63. 

55.  McGuire  V.  Gallagher,  2  Sandf. 
(N.  Y.)   402. 

[a]  Where  a  judgment  of  the  jus- 
tice's court  is  filed  -with  and  docketed 
by  the  county  clerk  it  must  be  consid- 
ered as  a  judgment  of  the  county  court, 
and  the  justices'  court  having  no  power 
to   grant  leave  to  bring  an  action  on 
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e.  Joinder.  —  The  p:onernl  rules  as  to  joinder  have  ])een  applied  to 
actions  on  judgrineuts.*"  It  has  been  held  improper  to  add  to  the  count 
on  the  judErnient  a  separate  count  on  the  instrument  upon  which  tho 
judgment  was  recovered."'''" 

f.  Parties. — (I.)  Plaintiff. — In  some  jurisdictions  an  action  on  a 
domestic  judgment  can  be  brought  only  by  the  plaintiff  in  the  original 
action  or  by  his  successor  in  interest,^**  even  though  the  judgment  was 
recovered  for  the  benefit  of  another.^^  Under  some  statutes,  however, 
the  action  must  be  brought  by  the  real  party  in  interest,"*'  and  there- 
fore the  assignee  may  sue  in  his  own  name,"^  and  the  owner  of  an  equit- 
able title  to  a  domestic  judgment  may  sue  thereon. ''^  But  the  assicrnor 
or  legal  owner  of  the  judgment  should  be  made  a  party  to  the  action.*'^ 


puoh  ju(igmcnt  an  action  thereon  can- 
not be  brougbt  in  the  justices'  court. 
Baldwin  r.  Eoberts,  30  Hun  (N.  Y.) 
]63.  See  also  Lvon  v.  Manlv,  32  Barb. 
(N.  Y.)  51,  10  Abb.  Pr.  (N.  Y.)  337. 
And  compare,  Bal(lin<Ter  v.  Turkowsky, 
36  Misc.  822,  74  N.  Y.  Supp.  897. 

66.     See  14  Standard  Proc.  691,  692. 

[a]  Several  judgments  may  be  sued 
on  in  the  same  action  if  all  the  debt- 
ors are  the  same  and  are  made  defend- 
ants. Barnes  v.  Smith,  1  Eobt.  (N.  Y.) 
(199. 

57.  Davis  v.  Sanders,  25  App.  Cas. 
(D.  C;  26.  See  also  Latine  f.  Clem- 
ents, 3  Ga.  426.  But  see  Harrison  r. 
Magoon,  13  Hawaii  339,  359,  holding 
such    joinder    proper. 

58.  United  States  Nat.  Bank  v.  Ven- 
ner,  172  Mass.  449,  52  N.  E.  543. 

fa]  Party  Wrongly  Named  in  Judg- 
ment.— "Where  a  judgment  is  rendered 
in  favor  of  a  plaintiff  designated  by  a 
wrong  name  an  action  cannot  be  main- 
tained by  such  plaintiff  on  the  jndg- 
inent  in  his  right  name,  even  though  it 
is  averred  in  the  complaint,  that  plain- 
tiff was  misnamed  bv  mistake.  Gil- 
bert V.  Hanford,   13   Mich.   40. 

59.  Tiijdett  r.   Scott,  12   111.   137. 

60.  Colo. — .Tansen  v.  H\de,  8  Colo. 
App.  38,  44  Pac.  760.  Ind.— Kellev  r. 
Love,  35  Ind.  106.  S.  D.— Case  Thresh- 
ing Mach.  Co.  V.  Pederson,  6  S.  D.  140, 
60  N.  W.  747. 

[a]  An  attorney,  who  stipulates 
with  his  client  to  ailvancc  all  costs  and 
expensof.  of  a  suit  and  to  indemnify  the 
principal  against  all  liability  therefor 
may  maintain  an  action  on  the  judg- 
ment for  the  reco'very  of  costs  awarded 
therein.  Blondcl  r.  Ohlman,  132  Iowa 
£57,  100  "N".  W.  806. 

[b]  Assignee      of      Half     Interest. 


"Where  the  statute  requires  every  action 
to  be  brought  by  the  real  party  in  in- 
terest the  assignee  of  one-half  interest 
of  the  judgment  is  properly  joined  as 
plaintiff  in  an  action  thereon.  Mandle- 
baum  r.  Gregovich,  24  Nev.  154,  50  Pac. 
849.  Compare  Fullmer  &  Co.  v.  Pine, 
17  Pa.  Co.  Ct.  482. 

[c]  Trustee. — Xo  action  on  a  decree 
for  alimony  can  be  brought  by  a  party 
to  wdiom  the  alimony  is  made  payable 
for  the  benefit  of  defendant  "s  wife  and 
children,  and  an  allegation  that  the  ac- 
tion is  instituted  for  the  benefit  of  the 
wife  and  children  does  not  alter  his  re- 
lation to  the  judgment  sued  on,  since 
such  allegation  could  not  bind  the  real 
owner  of  the  judgment  and  prevent 
the  owner  from  bringing  suit  thereon. 
Hunt  r.  Monroe,  32  Utah  428,  91  Pac. 
269,  11  L.  E.  A.  (X.  S.)  249. 

fd]  The  mere  possession  of  a  tran- 
script does  not  raise  a  presumption  that 
the  possessor  has  any  legal  or  bene- 
ficial interest  in  the  judgment  to  en- 
title him  to  the  maintenance  of  an  ac- 
tion on  the  judgment.  Tally  f.  Eev- 
nolds,  1   Ark.  99,' 31  Am.  Dec.  737. 

61.  Curtin  r.  Kowalskv,  145  Cal.  431, 
78  Pac.  962;  Shirts  v.  Irons.  54  Ind.  13. 

62.  N.  J.— State  r.  Smith,  15  N.  J. 
L.  84.  N.  Y.— Adams  r.  Stillman,  4 
Misc.  259,  23  N.  Y.  Supp.  810,  53  N. 
Y.  St.  180.  S.  D.— Cass  Threshing 
MacF.  Co.  f.  Pederson,  6  S.  D.  140,  60 
X.  W.  747. 

G3.  lud.— Chicago  &  S.  E.  Ry.  Co.  r. 
Higgins,  150  Ind.  329,  50  N.  E.  32; 
McCamniock  r.  Clark,  16  Ind.  320;  Mc- 
Cardle  r.  Aultman  Co.,  31  Ind.  App.  63, 
67  N.  E.  236.  Ky.— Elliott  r.  "Waring, 
5  Mon.  338,  17  Am.  Dec.  69.  N.  C. 
McKinnie   r.  Eutherford,  21   X.   C.   14. 

[a]     A  failure  to  raise  the  objection 
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And  it  has  been  held  that  a  statute  permitting  actions  on  contracts  ex- 
press or  implied  to  be  brought  in  the  name  of  the  real  party  in  interest 
has  no  application  to  judgments,"*  and  therefore  even  in  case  of  an  as- 
signment the  action  should  be  in  the  name  of  the  assignor.''^  Upon  as- 
signment of  part  of  the  judgment  an  action  on  the  judgment  to  re- 
cover the  part  assigned  cannot  be  maintained  where  the  judgment  ia 
for  an  entire  sum  i:)ayable  at  one  time.*^^ 

(II.)  Defendant. —  One  cannot  be  sued  upon  a  judgment  recovered  in 
an  action  to  which  he  was  not  a  party. '^^  But  where  the  judgment  was 
rendered  against  the  defendant  by  a  wrong  name,''*  or  his  Christian 
name  was  omitted  therein,'''^  an  action  on  the  judgment  may  be  main- 
tained against  him  in  his  true  name.  Where  the  judgment  is  against 
one  defendant  only,  no  action  can  be  brought  against  such  defendant 
and  another  party  jointly.^"    Under  a  statute  permitting  suit  against 


that  the  assignor  is  not  made  a  party 
is  a  waiver  of  such  objection.  Shirts 
f.  Irons,  54  lud.  13. 

[b]  Proper  But  Not  Necessary 
Party. — "Where  the  assignment  is  ab- 
solute and  unconditional,  there  is  no 
reason  for  making  the  assignor  a  party. 
It  has  been  decided  in  this  court  that 
a  mortgagor,  who  has  parted  with  the 
equity  of  redemption,  is  not  a  neces- 
Bary  party;  and  I  can  see  no  stronger 
reason  for  making  the  assignor  of  a 
judgment  a  party,  than  the  mortgagor 
who  has  parted  with  all  his  interests  in 
the  lands.  The  multiplication  of  part- 
ies should  be  avoided  whenever  they 
have  no  interest  at  stake  in  the  cause; 
it  can  only  tend  to  create  expense  and 
embarrassment."  Bruen  v.  Crane,  2 
K.  J.  Eq.  347. 

64.     Masterson  v.  Gibson,  56  Ala.  56. 

[a]  An  action  upon  a  judgment  is 
not  a  contract,  express  or  implied,  for 
the  iiayment  of  money  within  the  mean- 
ing of  the  statute,  and  a  judgment 
therefore  must  be  sued  on  in  the  name 
of  the  original  plaintiff  or,  if  he  be 
dead,  of  his  executor  or  administrator. 
Masterson  f.  Gibson,  56  Ala.  56.  Contra, 
Moore  f,  Nowell,  94  N.  C.  265,  where 
the  court  says:  "The  term  'contract,' 
as  •employed  in  the  statute,  ...  is  used 
in  its  broadest  legal  sense — in  a  funda- 
mental sense — and  implies  and  em- 
braces all  things  in  action,  that  have 
the  nature  or  legal  quality  of  a  con- 
tract as  defined  by  the  law.  It  is  em- 
ployed in  a  leading  and  distinguishing 
sense,  in  the  formation  of  a  system  of 
procedure.  Therefore,  the  judgments 
...  do  arise  out  of  contract,  and  the 
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I  plaintiff,  as  assignee,  may  maintain  an 
action  upon  them  in  his  own  name." 

65.  See  preceding  note. 

[a]  "It  is  a  sufficient  answer,  that 
neither  the  common  or  statutory  law 
recognizes  the  assignment  of  a  judg- 
ment; such  assignment  passes  only  an 
equitable  interest,  and  does  not  author- 
ize a  suit  at  law,  in  the  name  of  the 
assignee."  Black  v.  Everett,  5  Stew. 
&  P.  (Ala.)   60. 

66.  Fullmer  &  Co.  v.  Pine,  17  Pa. 
Co.  Ct.  482.  Compare  Mandlebaum  v. 
Gregovich,  24  Nev.  154,  50  Pac.  849. 

[a]  "The  action,  whether  debt  or 
scire  facias,  must  be  issued  upon  the 
judgment,  and  must  follow  the  judg- 
ment and  be  for  the  entire  sum  due 
thereon.  If  this  judgment  had  been, 
payable  in  instalments,  then  as  each 
instalment  fell  due  an  action  to  col- 
lect such  instalment  would  lie,  but  a 
judgment  cannot  be  subdivided  by  a 
party  so  as  to  enable  him  to  sue  for  a 
portion  of  it  assigned  to  him."  Full- 
mer &  Co.  V.  Pine,  17  Pa.  Co.  Ct.  482. 

67.  Bunt  V.  Eheum,  52  Iowa  619,  3 
N,  W.  667. 

68.  Lafayette  Ins.  Co.  v.  French,  18 
How,  (IT.  S.)  404,  15  L.  ed.  451;  Steve- 
lie  V.  Eead,  2  Wash.  274,  22  Fed.  Cas. 
No.  13,389. 

[al  Identity  Must  Be  Questioned  in 
Trial  Court. — Where  no  question  as  to 
defendant's  identity  is  raised  in  the 
trial  court  none  can  be  raised  for  the 
first  time  on  appeal.  Hofferberth  v. 
Nash,  50  Misc.  328,  98  N.  Y.  Supp.  684, 
18  Ann.   Cas.  341,  37  Civ.  Proc.  93. 

69.  Newcomb  v.  Peck,  17  Vt.  302, 
44  Am.  Dee.  340. 

70.  Webb  v.  Garner,  4  Mo.  10. 
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one  or  more  of  the  persons  liable  on  a  joint  obligation,  a  judgment 
against  two  or  more  defendants,  in  some  jurisdictions  is  a  several 
obligation  and  an  action  upon  such  judgment  may  be  brought  against 
any  of  the  defendants  named  tbcrein,''^  although  the  judgment  had 
not  been  revived  against  one  of  the  co-defendants  Avho  died  since  its 
rendition/-  An  action,  however,  on  a  domestic  judgment  cannot  be 
mainlaincd  against  a  joint  defendant  who  was  not  served  with  process 
in  the  original  action.'^  In  the  absence  of  statute  authorizing  it  ac- 
tions on  judgments  against  several  defendants  jointly  lial)h'  thereon 
cannot  be  maintained  unless  all  the  living  defendants  are  sued  jointly,^* 
even  though  it  is  provided  liy  statute  that  all  contracts  which  by  the 
common  law  were  joint  shall  be  deemed  several  contracts/^ 

g.  Pleadings.  — (I.)  Generally.  —  The  pleadings  in  actions  upon 
judgments  are  governed  by  the  general  rules  elsewhere  discussed/'^ 

(II.)  Declaration  and  Complaint."  —  The  judgment  sued  on  must  be 
described  with  sufficient  particularity  to  identify  the  cause  of  action.'^ 


as  a  jolrt  one  and  obtains  judgment 
against  all  the  joint  defendants,  he 
cannot  maintain  an  action  on  tlie  judg- 
ment against  one  of  the  defendants 
onlv.  Judge  of  Probate  i".  Webster,  4G 
N. 'H.  518. 

[b]  "The  judgment  survives 
against  the  living  judgment  debtors; 
and  can  in  no  nio<le  whatsoever,  known 
to  the  common  law,  be  enforced  against 
the  administrator  of  the  deceased 
debtor.  As  to  him,  in  its  character  as 
a  judgment,  it  is  functus  officio." 
United  States  v.  Cushman,  25  Fed.  Cas. 
No.   14,i)07, 

75.  Sheehan,  etc.  Trans.  Co.  v.  Sims, 
28  Mo.  App.  64. 

76.  See  the  titles  throughout  this 
work  dealing  with  particular  phases  of 
pleading. 

77.  See  the  title  "Declaration  and 
Complaint." 

78.  Davis  v.  Davis,  65  Fed.  380.  See 
infra,  III,  B,  2,  d,   (I). 

As  to  pleading  judgment  as  estoppel, 
sec  tlie  title  "Judgments." 

For  forms  of  declaration  and  com- 
plaint, see  9  Standard  Proc.  742-745. 

fal     A   count   showing   the   recovery 
of  the  judgment,  the  court  in  which  it 
was    recovered,    the    date,    parties    and 
man,   25   Fed.    Cas.   No.  14,907.     Mass.    amount,  is  sufficient.  Masterson  v.  Matt- 
Wright    r.    Andrews,     130     Mass.     150;    hews,   GO  Ala.  260. 

Hall  r.  Williams,  6  Pick.  232,  17  Am.  I  [b]  A  complaint  states  facts  sufR- 
Dee.  356.  Mo. — Sheehan,  etc.  Trans,  cient  to  constitute  a  cause  of  action,  if 
Co.  r.  Sims,  28  Alo.  App.  64.  it    "describes   the    court   in    which    the 

fa]  Joint  Judgment. — Where  the  alleged  judgment  w^s  rendered,  the 
plaintiff  in  an  action  on  a  joint  and  place  where  it  was  held,  the  names  of 
several  bond  elects  to  treat  the  bond  the  parties,  the  date  at  which  it  was 
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71.  U.  S.— Belleville  Sav.  Bank  f. 
Winslow,  30  Fed.  488;  United  States  v. 
Spiel,  .T  McCrary  107,  8  Fed.  143.  Kan. 
Richardson  r.  Painter,  80  Kan.  574,  102 
Pac.  1099,  133  Am.  St.  Rep.  224;  Read 
r.  Jeffries,  16  Kan.  534.  N.  Y.— John- 
son V.  Smith,  23  How.  Pr.  444;  Carman 
V.  Townsend,  6  Wend.  206.  Va. 
Roane's  Admr.  r.  Drummond's  Admrs., 
6  Rand.  182.  Wash.— Bignold  v.  Carr, 
24  Wash.  413,  64  Pac.  519;  Olson  r. 
Veazie,  9  Wash.  481,  37  Pac.  677,  43 
Ain.  St.  Rep.  855. 

72.  Richardson  v.  Painter,  SO  Kan. 
574,  102  Pac.  1099,  133  Am.  St.  Rep. 
224. 

73.  Oaklev  v.  Aspinwall,  4  N.  Y. 
513. 

[a]  "To  say  that  a  person  is  liable 
to  an  action  on  a  judgment,  but  that 
he  may,  in  that  action,  litigate  the 
cause  of  action  upon  which  the  judg- 
ment was  rendered — to  hold  that  he 
may  be  sued  ui)on  the  judgment,  but 
that,  if  he  pleads  the  proper  matters 
ii'  defense,  the  judgment  is  not  even 
prima  facie  evidence  against  him,  is, 
to  our  minds,  altogether  unsatisfactory 
and  illogical."  Tav  v.  Hawlev,  39  Cal. 
P3. 

74.  U.   S.— United    States    v.    Cush 
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It  ne'?d  not  be  set  out  in  haee  ver])a  but  may  be  pleaded  according  to  its 
legal  effect.'''  In  some  jurisdictions  the  record  of  a  judgment  is  held 
to'^be  an  instrument  in  writing  within  the  meaning  of  a  statute  requir- 
ing a  copy  of  such  instrument  to  be  filed  with  the  complaint,^'^  while 
in  ethers  the  contrary  is  held.^^    A  complaint  upon  a  judgment  must 


entered,  and  the  amount  of  the  judg- 
ment." Ewing  f.  Jennings,  15  Nev. 
379. 

[c]  Judgment  of  Justice  Court. — A 
complaint  containing  the  allegations, 
that  a  certain  sum  is  due  to  plaintiff 
from  the  defendant  on  a  judgment  in 
favor  of  plaintiff  against  the  defend- 
ant renuerad  on  a  certain  day  by  a  jus- 
tice of  the  peace  at  a  certain  place, 
■v^•hieh  paid  judgment  with  interest  is 
still  unsatisfied,  due  and  unpaid,  is  sufli- 
cient.  Kaufman  r.  Richardson,  142  Ala. 
429,  37  So.  G73,  110  Am.  St.  Eep.  40. 

[d]  Judgment  Partly  Satisfied. 
Where  the  piaintiii"  sets  forth  in  his 
complaint  the  judgment  and  the  amount 
recoveied  thereby  and  prays  for  re- 
covei-y  of  the  balance  due  on  the  judg- 
ment without  naming  the  precise  sum, 
the  complaint  is  good  as  against  a  de- 
murrer, as,  strictly  speaking,  if  any 
payment  had  been  made,  it  is  matter 
of  defense  and  the  plaintiff  is  not  re- 
quired to  state  the  precise  sura  which 
he  might  be  entitled  to  recover  on  the 
judgment.  O'Neal  v.  Kittredge,  3  Allen 
(Mass.)    470. 

79.  Central  Bank  v.  Veasey,  14  Ark. 
671. 

80.  111. — Jefferson  v.  Alexander,  84 
111.  278;  Lambert  r.  Jonte,  28  111.  App. 
591.  Kan. — Burnes  v.  Simpson,  9  Kan. 
658.  N.  Y.— Day  v.  New  Lots,  107  N. 
Y.  148,  13  N.  E.  915.  Ohio.— Memphis 
Med.  College  %.  Newton,  2  Handy  163, 
12  Ohio  Dec.  (Reprint)  382;  Linehan 
V.  Snyder,  7  Ohio  N.  P.  132,  But  com- 
pare  Cox  v.  Farley,  2  Ohio  Dec.  (Re- 
print) 291,  quoted  in  part  in  the  fol- 
lowing note. 

See  generally  the  title  "Exhibits." 

[a]  "A  judgment,  when  declared  on 
as  a  cause  of  action,  is  such  a  written 
instrument  as  section  113  of  the  code 
requires  to  be  set  out  by  copy  attached 
to  and  filed  wdth  the  petition."  Obcr- 
lin  L.  T.  &  B.  Co.  V.  Kitchen,  8  Kan. 
Apr).  445,  57  Bae.  494. 

[b]  Where  the  rules  of  the  court 
provide  that  in  suits  upon  recognizances 
and  instruments  of  record  a  copy  of 
the   instrument   or   record   need   not   be 


filed,  if  the  complaint  contains  a  full 
reference  to  the  office,  book  and  page 
where  the  same  may  be  found,  a  com- 
pliance with  such  rule  is  sufficient  and 
no  copy  of  the  jutlgment  is  required  to 
be  attached  to  the  complaint.  Hauck 
V.  Gundaker,  21  Pa.  Co.  Ct.  12. 

[c]  Remedy  for  Omission. — "There 
was  no  copy  of  the  judgment  sued  on 
attached  to  the  petition.  We  think  this 
was  such  an  instrument  as  the  code  re- 
quires to  be  filed  with  the  pleadings; 
but  the  defect  was  one  to  be  corrected 
on  motion,  not  by  demurrer.  In  states 
like  Indiana,  where  the  code  makes  the 
inritrument  or  account  on  which  the 
pleading  is  founded  a  part  of  the  rec- 
ord, the  not  filing  it  may  well  be  taken 
advantage  of  by  demurrer;  but_  in  a 
code  like  ours  such  a  practice  is  not 
logical,  and  ought  not  to  be  enforced." 

Burnes  v.  Simpson,  9  Kan.  658.  See 
the  following:  111. — Deem  v.  Crums,  46 
111.  69.  Mo.— Hall  f.  Harrison,  21  Mo. 
227,  64  Am.  Dec.  225.  Ohio. — Linehan 
V.  Snyder,  7  Ohio  N.  P.  132. 

81.  Becknell  v.  Beckncll,  110  Ind. 
42,  10  N.  E.  414;  Lvtle  f.  Lytle,  37  Ind. 
281;  Snyder  v.  Snyder,  25  Ind.  399. 

[a]  "It  was  lield  in  some  of  the 
earlier  cases  in  this  court  that  when 
a  judgment  is  sued  upon,  or  set  up  as  a 
defense,  a  transcript  of  the  same  must 
be  filed  with  the  pleading,  and  thus 
be  made  a  part  of  it,  under  the  statute 
which  requires  that  when  any  pleading 
is  founded  on  a  written  instrument,  the 
original,  or  a  copy  thereof,  must  be 
filed  with  the  pleading.  It  is  now  set- 
tled, by  later  and  well  considered  cases, 
that  a  judgment  is  not  a  written  in- 
strument within  the  meaning  of  the 
statute,  and  that  a  transcript  of  the 
same  need  not  be  filed  with  pleadings 
in  such  cases."  Hopper  v.  Lucas,  86 
Ind.    43. 

[bt  "From  the  use  of  the  words, 
'written  instrument,'  it  is  clear  that 
the  code  refers  to  an  instrument  exe- 
futed  by  or  between  parties.  Webster 
defines  the  word,  as  a  writing  contain- 
ing the  terms  of  a  contract.  In  this 
sense,  a  record,  is  uot  a  written  instru- 
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show  that  the  jiulgiiient  sued  upon  was  a  final  determination  of  the 
rights  of  the  parties/'-'  The  complaint  shoidd  show  where  the  judg- 
ment sued  upon  was  rendered.**"  It  is  not  necessary  to  set  forth  the 
proceedings  in  tlie  action  which  cuhninatod  in  the  judgment  sued 
upon,^*  or  to  show  the  cause  of  action  upon  which  tlie  judgincnt  was 
rcndered,^^  except  where  the  judgment  is  deemed  only  prima  facie 
evidence  of  the  debt.^^ 


ment.  Th«  jutlgment  of  the  court  is 
the  ground  of  this  action,  and  the  rec- 
ord is  the  mere  evidence  of  that  re- 
covery. The  record  is  as  accessible  to 
the  one  party  as  the  other.  It  is  pub- 
lic property,  and  either  party  can  ob- 
tain a  i'opy  of  it.  Section  117  refers 
to  written  instruments,  which  the  party 
has  in  his  exclusive  possession,  and  a 
copy  of  which  the  other  party  may  re- 
quire in  order  to  enable  him  to  an- 
swer. But  here  the  action  is  founded 
on  the  recovery,  or  judgment  in  Vir- 
ginia, and  the  transcript,  which  the 
j.laintiff  may  have,  is  a  mere  copy  of 
that  recovery — of  that  judgment — o( 
the  existence  of  which  it  is  merely  the 
legal  evidence."  Cox  v.  Farley,  2  Ohio 
Dec.    (Reprint)    291. 

82.  Edwards  v.  Hellings,  99  Cal.  214, 
33  Pac.   799. 

[a]  It  is  not  sufficient  to  allege, 
that  on  a  certain  date  it  was  "ad- 
judged" that  defendants  should  pay  to 
plaintiff  a  certain  sum,  the  term  "ad- 
judged" being  applicable  also  to  inter- 
locutory orders.  Edwards  v.  Hellings. 
99  Cal."  214,  .S3  Pac.  799. 

83.  Duvckinek  v.  Clinton  Mut.  Ins. 
Co.,  23  N.'  J.  L.  279. 

fa]  The  practice  requiring  the  plain- 
tiff suing  upon  a  judgment  to  state 
where  it  was  rendered  "is  not  founded 
on  the  idea  that  an  action  upon  a 
judgment  is  a  local  action.  It  prevails 
as  well  in  declaring  upon  foreign,  as 
upon  domestic  judgments,  and  upon  the 
judgments  of  the  superior  courts,  .  .  . 
as  upon  the  judgments  of  inferior  courts 
of  limited  jurisdiction.  .  .  .  When 
a  court  sits  in  different  places  for  dif- 
ferent districts,  and  where  the  terri- 
torial jurisdiction  of  the  court  varies 
with  the  place  in  which  its  sitting  is 
held,  the  propriety  and  necessity  (in 
declaring  upon  a  judgment  of  such 
>n)urt)  of  stating  definitely  the  place 
where  the  court  wns  held  when  the 
iudgment  was  rendered  is  sufficiently 
obvious.  In  that  mode  only,  would  the 
defendant  be  \aformed  by  the  declara- 


tion of  the  real  cause  of  action,  and 
enabled  to  avail  himself  of  every 
legitimate  defence."  Duyckinck  f. 
Clinton   Mut.  Ins.  Co.,  23  N.  J.  L.  279. 

84.  Caldwell  v.  Richards,  2  Bibb 
(Ky.)   331. 

[a]  "Where  an  action  is  brought  to 
enforce  a  right  arising  from  a  judg- 
ment of  a  court  of  records,  the  plead- 
ings upon  which  the  judgment  was  re- 
covered are  not  recited  except  so  far 
as  may  be  required  to  render  the  com- 
plaint' intelligible.  The  pleadings  aro 
merged  in  the  judgment,  and  the  right 
of  the  plaintiff  is  established  by  it. 
In  a  collateral  proceeding  it  will  bo 
presumed  that  tiie  court,  if  of  general 
jurisdiction,  found  the  pleading  suffi- 
cient to  authorize  its  judgment  or  or- 
der, and  such  pleading  cannot  be  caHed 
in  question  in  an  indirect  attack." 
Wabash  R.  Co.  v.  Ft.  Wayne,  etc.  Trac- 
tion  Co.,  161   Ind.  29.5,  67  N.  E.  674. 

[b]  In  "pleading  the  judgment  or 
decree  of  a  court  having  plenary  juris- 
diction of  the  subject,  it  is  not  neces- 
sary to  set  forth  the  proceedings  pre- 
liminary to  such  ju<lgment  or  decree. 
The  presumption  of  law  is  conclusive, 
that  all  the  requisite  prior  proceedings 
Avere  had  in  the  case,  till  the  contrary 
appears."  Lathrop  v.  Stuart,  5  Mc- 
Lean 167,  14  Fed.  Cas.  No.  8,113. 

85.  Sims  V.  Hertzfeld,  95  Ala.  145, 
10  So.  2-27. 

As  to  joinder  of  count  on  original 
cause  of  action,  see  svpra,  III,  B,  1,  e. 

86.  Turner  v.  Hamlin,  152  Ky.  469, 
1.53  S.  W.  778. 

[a]  Where  tho  complaint  sets  forth 
the  obligation  (1)  upon  which  the  orig- 
inal judgment  was  rendered,  it  cannot 
be  claimed  that  two  causes  of  action 
are  improperly  united  but  the  judgTuent 
nevertheless  must  be  deemed  the  foun- 
dation of  the  action.  Krower  r.  Rey- 
nolds, 90  N.  Y.  245.  1  N.  E.  775.  (2; 
Where  it  is  alleged  in  the  complaint 
that  the  defendant  made  and  delivered 
to  plaintiff  a  certain  promissory  note 
and  that  upon  maturity  thereof  plain- 
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Where  the  right  to  sue  is  a  matter  of  course,  eanse  for  bringing  the 
suit  need  not  appear  in  the  complaint.^'  But  where  leave  to  sue,««  or 
any  other  fact,''^  is  a  condition  precedent  to  an  action,  it  must  be  al- 
leo-ed,  though  in  some  jurisdictions  such  leave  of  court  is  not  regarded 
as'^pa'rt  of  the  cause  of  action,"**  in  which  case  objection  for  absence  of 
leave  is  by  motion  rather  thjm  by  demurrer.^^  It  is  not  necessary  to 
show  that  the  judgment  has  not  lieen  appealed  from.^^  It  must  affirm- 
atively appear  from  the  complaint  that  the  judgment  sued  upon  re- 


tiff  filed  suit  and  obtained  a  judgment 
against  the  defendant,  the  "complaint 
does  not,  in  any  sense,  contain  two 
causes  of  action,  one  upon  the  note  and 
the  other  upon  the  judgment  rendered 
on  the  note.  The  allegation  that  the 
judgment  was  rendered  upon  the  note 
is.  in  legal  effect,  an  allegation  that 
the  note  had  become  merged  in  the 
judgment.  There  could  be  no  cause 
of  action  on  a  note  upon  which  a  valid 
judgment  had  been  rendered."  Ander- 
son V.  Mayers,  50  Cal.  525. 

87.  Mandlebaum  v.  Gregovich,  24 
Nev.  154,  50  Pae.  849. 

88.  Graham  v.  Scripture,  26  How. 
Pr.  (N.  Y.)  501;  Underhill  v.  Phillips, 
30  App.  Div.  238,  51  N.  Y.  Supp.  801, 
5  N.  Y.  Ann.  Cas.  395.  See  also  Watts 
r.  Everett,  47  Iowa  269,  and  the  title 
♦'Suits  and  Actions." 

Contra,  Dean  v.  Eldridge,  29  How, 
Pr.  (N.  Y.)  218.  Compare,  Finch  v. 
Carpenter,  4  Abb.  Pr.   (N.  Y.)    225. 

As  to  necessity  for  leave  to  sue, 
see  supra,  111,  B,  1,  b. 

[a]  "Without  an  allegation  that 
such  permission  has  been  obtained,  tho 
complaint  fails  to  show  a  cause  of  ac- 
tion." Graham  v.  Scripture,  26  How. 
Pr.  (N.  Y.)   501. 

fb]  Subsequent  Reversal  of  Order 
Granting  Leave.— Where  leave  to  bring 
an  ar-tion  on  a  judgment  was  obtained 
and  it  was  so  alleged  in  the  complaint, 
but  the  order  granting  leave  subse- 
quently was  reversed  on  appeal,  the 
summons  will  not  be  set  aside  on  mo- 
tion, but  leave  should  be  granted  to 
defendants  to  file  a  supplemental  an- 
swer in  which  they  may  set  up  such 
order  as  a  defense  to  the  action.  United 
States  L.  Ins.  Co.  v.  Gage,  26  Abb, 
N.  C.  16,  13  N.  Y.  Supp.  837. 

89.  See  6  Standard  Proc.  677,  and 
generally  the  title  "Suits  and  Ac- 
tions." 

[a]     Lapse   of    Tim©    From    Docket- 
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ing. — Uuder  a  statute  providing  that 
an  action  on  a  judgment  may  be  main- 
tained after  tiie  expiration  of  ten 
J  ears  since  the  docketing  of  the  judg- 
ment or  by  leave  of  court  the  complaint 
should  show  the  docketing  of  the  judg- 
ment more  than  ten  years  before  the 
commencement  of  the  action  or  that 
the  court  has  made  an  order  granting 
the  plaintiffs  leave  to  sue  and  is  de- 
fective, if  it  contains  no  such  allega- 
tion. Underhill  v.  Phillips,  30  App. 
Div.  238,  51  N.  Y.  Supp,  801,  5  N.  Y. 
Ann,  Cas.  395, 

90.  See  Watts  v.  Everett,  47  Iowa 
269,  and  supra,  III,  B,  1,  b. 

91.  Finch  v.  Carpenter,  4  Abb.  Pr. 
(N.  Y.)  225,  motion  to  quash  sum- 
mons. 

[a]  "While  the  leave  to  prosecut3 
the  suit,  though  not  pertaining  to  the 
cause  of  action,  but  to  the  right  to 
prosecute  the  action,  should  be  alleged, 
yet  the  want  of  averment  of  such 
leave  could  not  bs  taken  advantage 
of  by  demurrer;  the  defect  should  be 
assailed  by  motion."  Watts  v.  Ever- 
ett, 47  Iowa  269, 

92.  Eronzan  t;.  Drobaz,  93  Cal.  647, 
29  Pac.  254;  Carter  V.  Paige,  80  Cal, 
390,  22  Pac.  188;  Chaquette  v.  Ortet, 
60  Cal.  594;  Hammond  v.  Evans,  23 
Ind.  App.  501,  55  N.  E.  784. 

[a]  To  hold  that  the  absence  of  an 
allegation  that  the  judgment  sued  upon 
has  not  been  appealed  from  ''is  fatal 
to  a  petition  in  a  suit  on  a  judgment 
which  describes  the  court  in  which  tho 
judgment  was  rendered,  the  place 
where  it  was  held,  the  names  of  the 
parties,  the  date  it  was  rendered,  that 
no  part  of  it  was  paid,  and  that  the 
amount  of  the  judgment  is  now  due, 
would  be  going  too  far."  Chitty  r. 
Gillett  (Okla.j,  148  Pac.  1048. 

As  to  effect  of  appeal  on  right  to 
sue,  see  supra,  III,  B,  1,  a,  (11),  (C), 
(2). 
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mains  unpaid,''^  although  it  is  sufficient  to  aver  that  the  judgment  re- 
mains in  full  force  and  effect."''  The  plaintiff  is  required  to  allege 
the  facts  and  circumstances  upon  which  lie  relies  to  rebut  the  presump- 
tion of  payment  arising  from  the  lapse  of  time,""""'  and  the  amount  of 
costs  if  the  judgment  includes  costs  but  does  not  show  the  amount 
thereof.®^  Where  the  action  on  a  domestic  judgment  is  brought  by  an 
assignee,^^  or  the  eciuitable  owner  thereof,'*^  plaintiff' 's  right  to  the  ac- 


93.  Cal.— Chaquette  r.  Ortet,  60  Cal. 
594.  Utah.— Vojiel  v.  Walker,  3  Utah 
227,  2  Pac.  210.  Vt.— Bellows  t\  iSowles, 
71  Vt.  214,  44  Atl.  68,  in  full  force  and 
unsatisfied    in    part. 

I  a]  That  the  judgiiient  "was  not 
paid  should  have  been  so  clearly  and 
concisely  stated  that  reference  to  sx- 
traneous  allegations  in  aid  of  such  state- 
ments would  be  unnecessary  and  re- 
dundant. There  being  no  allegation  of 
existing  indebtedness  ...  by  reason 
of  or  upon  the  .  .  .  judgment,  the 
complaint  contains  no  causa  of  action 
against  the  defendants."  Vogel  V, 
Walker,  3  Utah  227,  2  Pac.  210. 

[b]  Sufficient  Allegation, — An  al- 
legation that  no  part  of  the  judgment 
has  been  paid  and  that  there  is  now 
due  and  owing  from  the  defendant  to 
the  plaintiff  on  the  judgment  the  prin- 
cipal and  interest  is  a  sufficient  allega- 
tion that  the  judgment  remains  unsat- 
isfied. Brandt  v.  Meade,  17  Ariz.  34, 
148  Pac.  297. 

fc]  But  an  allegation  that  the  de- 
fendant is  insolvent  does  not  sufficient- 
ly show  that  the  judgment  remains 
unpaid.  Vogel  f.  Walker,  3  Utah  227, 
2   Pac.   210. 

fd]  "An  averment  that  it  is  due 
and  unpaid  is  suffi.cient  to  show  that 
the  judgment  is  in  full  force.  Al- 
though an  appeal  may  have  been  tak- 
en and  is  still  pending,  the  holder  of 
the  judgment  may  bring  suit  on  it 
pending  the  apjieal."  Hammond  v. 
Evans,  23  Ind.  App.  501,  55  N.  E. 
784. 

[c]  It  Is  Unnecessary  To  Aver  That 
the  Judgment  Is  Unsatisfied. — "The 
law  does  not  presume  ...  its  satis- 
faction except  after  the  period  of 
twenty  years.  Satisfaction  and  re- 
versal are  matters  of  defense."  Mas- 
tcrson  r.  Matthews,  60  Ala.  260. 

94.  Wise  V.  Loring,  54  Mo.  App. 
258;  Bellows  v.  Sowles,  71  Vt.  214,  44 
Atl.  68. 

[a]  An  allegation  that  the  sum 
claimed  is  stiU  due  on  the  judgment  is 
sufiS.eient  without  an  averment  that  the 


judgment  is  in  full  force  and  effect. 
Hammond  v.  Evans,  23  Ind.  App.  501, 
55  N.  B.  784;  Blake  v.  Burlev,  9  Iowa 
592. 

[b]  But  It  is  "not  necessary,  after 
alleging  the  giving  and  entry  of  the 
juilgment,  to  allege  further  that  it  was 
in  full  force  and  effect,  and  not  va- 
cated, set  aside,  reversed,  or  appealed 
from.  Such  allegations  are  not  uncom- 
mon where  a  jmlgment  is  pleaded,  but 
they  are  not  necessary.  If  the  judg- 
ment has  been  appealed  from,  or  set 
aside,  or  reversed,  or  is  for  any  rea- 
son no  longer  in  force,  the  allegation 
of  that  fact  comes  more  properly  from 
the  party  against  whom  it  is  pleaded." 
Carter  v.  Paige,  80  Cal.  390,  22  Pac. 
188. 

95.  Olden  v.  Hubbard,  34  N.  J.  Eq, 
85;  Beekman  v.  Hamlin,  20  Ore.  352, 
25  Pac.  672. 

fa]  Demurrer  lies  to  a  complaint 
which  is  deficient  in  this  respect.  Olden 
r.  Hubbar.l,  34  N.  J.  Eq.  85, 

96.  Shelton  v.  Clark's  Admx.,  7 
Ark.  194;  Caldwell  v.  Bell,  3  Ark.  419. 
See  also  infra,  III,  B,  1,  h,  (II). 

97.  Hughes  v.  Brewer,  7  Colo.  583, 
4  Pac.   1115. 

[a]  Present  ownership  need  not  be 
alleged  in  addition  to  the  assignment, 
continuance  of  ownership  being  pre- 
sumed. Curtin  r.  Kowalskv,  145  Cal. 
431,   78   Pac.   962. 

[bl  Partnership  Judgment. — It  ap- 
pearing from  the  summons  and  com- 
plaint that  the  action  in  which  the 
judgment  was  rendered  was  brought 
by  a  firm,  the  plaintiff,  though  the 
judgment  was  entered  in  his  name,  can- 
not maintain  an  action  thereon  with- 
out the  assignment  to  him  of  the  in- 
terests of  his  coplaiutiff  and  such  as- 
signment must  be  pleaded.  Jansen  i". 
Hyde,  8  Colo.  App.  38,  44  Pac.   760. 

fc]  Copy  of  Assignment  of  Judg- 
ment,— Where  suit  is  brought  in  the 
name  of  the  plaintiff  in  the  original 
action  for  the  use  of  the  assignee,  it 
is  not  necessary  to  file  the  assignment 
with  tha  complaint  as  it  would  have 
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tion  must  be  shown  bv  direct  averment  in  the  pleadings  themselves. 
Averment  of  Jurisdiction. —  The  jurisdiction  of  courts  of  general  juris- 
diction being  presumed  by  law  it  is  not  necessary  in  pleading  a  do- 
mestic judgment  rendered  by  a  court  of  general  jurisdiction  to  set 
forth  jurisdictional  facts."^  This  rule  obviously  applies  to  all  cases 
in  which  the  judgment  described  in  the  complaint  is  such  that  this 
presumption  of  jurisdiction  attends  it.^  The  rule  is  not  affected  by  a 
statutory  provision  that  in  suing  upon  a  domestic  judgment  it  shall 
be  sufficient  to  plead  that  the  judgment  was  duly  given  or  made,  since 
this  provision  refers  only  to  that  class  of  cases  in  which,  prior  to  its 


been  required  if  the  suit  was  brought 
upon  the  assignment.  Love  v.  Fairfield, 
10  111.  303. 

98.  State  f.  Smith,  15  N.  J.  L.  84. 

99.  U.  S. — Pennington  v.  Gibson,  16 
How.  65,  14  L.  ed.  847;  Sevier  V.  White, 
21  Fed.  Cas.  No.  12,681.  Ala.— Master- 
son  x>.  Matthews,  60  Ala.  260.  Cal. 
McCoy  V.  Van  Ness,  98  Cal.  675,  33 
Pac.  761;  Blanc  v.  Paymaster  Min.  Co., 
95  Cal.  524,  30  Pac.  765,  29  Am.  St. 
Eep.  149.  Colo. — Bruekman  V.  Taus- 
sig, 7  Colo.  561,  5  Pac.  152.  Ind. 
Hansford  v.  Van  Auken,  79  Ind.  302; 
Spaulding  v.  Baldwin,  31  Ind.  376; 
Hammond  v.  Evans,  23  Ind.  App.  501, 
55  N.  E.  784.  Kan. — Burnes  v.  Simp- 
son, 9  Kan.  658.  Minn. — Holmes  v. 
Campbell,  12  Minn.  221.  Neb.— Lear 
V.  Brown  County,  77  Neb.  230,  109  N. 
W.  174.  N.  H.— Wilbur  V.  Abbot,  58 
N.  H.  272;  Eogers  V.  Odell,  39  N.  H. 
452.  N.  J.— McDevitt  v.  Connell,  71 
N.  J.  Eq.  119,  63  Atl.  504.  N.  Y. 
Springsteene  v.   Gillett,  30   Hun   260. 

[a]  "In  pleading  the  judgment  of 
an  inferior  court,  it  is  unquestionably 
necessary  to  aver  that  the  cause  of  ac- 
tion arose  within  its  jurisdiction,  but 
in  respect  to  superior  courts  and  courts 
of  general  jurisdiction  of  other  states, 
as  well  as  our  own,  every  presumption 
is  in  favor  of  their  right  to  hold  pleas 
and  render  the  judgments  they  have 
rendered,  until  the  contrary  is  alleged 
and  proved  by  way  of  defence.  There- 
fore, as  the  party  setting  up  such 
judgment  is  not  bound  in  the  first  in- 
stance to  offer  proof  of  jurisdiction, 
he  is  not  required  to  state  it  in  plead- 
ing; and  the  same  rule  applies  to  judg- 
ments of  other  states."  Eogers  V. 
Odell,    39    N.    H.    452. 

[b]  The  allegation  that  the  persons 
Bu-ed  on  the  judgment  of  a  court  of 
general  jurisdiction  were  defendants  in 
the  action  in  which  the  judgment  was 
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rendered  is  equivalent  to  an  averment, 
that  they  were  duly  parties  to  the 
action  either  by  the  service  of  process 
upon  them  or  by  their  voluntary  ap- 
pearance. Sevier  V.  White,  21  Fed. 
Cas.  No.  12,681. 

[c]  But  an  allegation  that  one  of 
the  parties  defendant  named  in  the 
judgment  was  summoned,  necessarily 
must  be  taken  to  mean  that  the  other 
defendant  was  not  summoned  end  that 
the  court  had  no  jurisdiction.  Wilbur 
V.  Abbot,  58  N.  H.  272. 

[d]  An  averment  that  the  court 
which  rendered  the  judgment  was  a 
court  of  general  jurisdiction  sufficient- 
ly shows  the  jurisdiction  of  the  court. 
Hammond  V.  Evans,  23  Ind.  App.  501, 
55  N.  E.  784. 

1.  As  to  the  presumption  of  juris- 
diction, see  the  title  "Judgments." 

[a]  "It  is  undoubtedly  the  general 
rule  that  in  all  collateral  proceedings 
involving  rights  acquired  by  the  judg- 
ment of  a  superior  court  .  .  .  the 
jurisdiction  of  the  court,  when  the 
judgment  of  such  court  or  the  pro- 
ceeding to  enforce  the  judgment  is 
silent  upon  the  subject  of  jurisdiction, 
is  to  be  presumed.  And  where  a  par- 
ticular thing  is  required  to  be  done  in 
order  to  give  the  court  jurisdiction 
we  see  no  reason  why  the  same  pre- 
sumption should  not  be  indulged  in. 
.  .  .  Take  the  case  of  the  circuit 
fourts  of  the  United  States,  whose 
jurisdiction  is  for  the  greater  part  con- 
fiued  to  cases  where  the  plaintiff  or  de- 
fendant is  an  alien  or  a  citizen  of  an- 
other state,  and  unless  that  jurisdic- 
tional fact  appears  in  the  judgments 
of  these  courts  they  night  be  reversed 
by  the  court  above;  but  it  would  not 
be  contended  that  the  silence  of  the 
judgment  as  to  such  jurisdictional  fact 
would  in  a  collateral  proceeding  author- 
ize the   oourt  to   treat  such  judgment 
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enactment,  the  jurisdictional  facts  were  required  to  be  pleaded.^  But 
in  an  action  upon  the  judgment  of  an  inferior  court  the  jurisdictional 
facts  must  appear  from  the  complaint  since  they  cannot  be  presumed,^ 
unless  this  is  rendered  unnecessary  by  statute  providing  an  abbreviated 
form  of  allegation,  such  as  that  the  "judgment  was  duly  given  and 


as  void,  nor  would  the  silence  of  the 
proceeding  upon  such  jurisdictional  fact 
be  deemed  defective.  The  same  pre- 
sumption should  be  indulged  in  such 
case  as  if  such  special  fact  was  not 
required."  Garner  r.  Wills,  92  Ky, 
386,   17   S.   W.    1023. 

[b]  "It  is  undeniably  true  in  plead- 
ing, that  where  a  suit  is  instituted  in 
a  court  of  limited  and  special  juris- 
diction, it  is  indispensable  to  aver 
that  the  cause  of  action  arose  within 
such  restricted  jurisdiction;  but  it  is 
equally  true,  with  regard  to  superior 
courts,  or  courts  of  general  jurisdiction, 
that  every  presumption  is  in  favor  of 
their  right  to  hold  pleas,  and  that  if 
an  exception  to  their  power  or  juris- 
diction is  designed,  it  must  be  averred, 
and  shown  as  matter  of  defense."  Pen- 
nington r.  G-ibson,  16  How.  (U.  S.)  65, 
14  L.  ed.  847. 

2.  Cal.— Ashton  r.  Hevdenfeldt,  124 
Cal.  14,  56  Pac.  624.  Ind.— Hansford 
t".  Van  Auken,  79  Ind.  302;  Spaulding 
f.  Baldwin,  31  Tnd.  376.  Kan. — Burnea 
f.  Simpson,  9  Kan.  658. 

[a]  "The  object  of  the  law  being 
to  simplify  the  pleading  of  a  judg- 
ment by  dispensing  with  the  necessity 
of  a  showing  of  the  jurisdictional  facts, 
and  the  law,  prior  to  the  enactment 
of  the  section,  not  requiring  the  plead- 
ing of  a  judgment  of  a  court  of  gen- 
eral jurisdiction  to  include  the  juris- 
dictional facts,  the  necessity  of  the 
provision  as  to  such  judgments  was 
not  present,  and  it  is  apparent  that 
the  section  has  no  reference  to  the 
judgments  of  courts  of  general  jurisdic- 
tion." Wcller  V.  Dickinson,  93  Cal. 
108,  28   Pac.   854. 

[b]  "The  word  'duly,'  when  used, 
does  not  refer  to  the  regularity  of  the 
judgment,  or  its  fre-edom  from  error, 
for  that  cannot  be  collaterally  called 
in  question,  but  it  is  equivalent  to  an 
allegation  of  facts  showing  jurisdic- 
tion." Scanlan  r.  Murphv,  51  Minn. 
536,  53  N.  W.  799. 

3.  111.— Pavne  v.  Tavlor,  34  HI.  App. 
491.  Ind.— Willev  r.  Strickland,  8  Ind. 
453.  Mass.— Bridge  v.  Ford,  4  Mass. 
641.    N.  H.— Eogers  v.  Odell,  39  N.  H. 


452.  N.  Y. — Friedman  r.  Metropolitan 
S.  S.  Co.,  109  App.  Div.  600,  96  N.  Y. 
Supp.  .^31;  Barnes  v.  Harris,  3  Barb. 
603;  Cornell  r.  Barnes,  7  Hill  35;  Shel- 
don V.  Hopkins,  7  Wend.  435;  Cleve- 
land r.  Rogers,  6  Wend.  438.  Ore. 
Willits  V.  Walter,  32  Ore.  411,  52  Pac. 
24. 

[a]  In  the  absence  of  an  allegation 
provided  by  the  statute  it  is  neces- 
sary to  allege  the  facts  which  con- 
ferred jurisdiction  upon  a  court  of  in- 
ferior jurisdiction  to  hear  and  deter- 
mine the  case.  Weaver  v.  English,  11 
Mont.  84,  27  Pac.  396. 

[li]  Jurisdiction  of  Person  and  Sub- 
ject-Matter. —  (1)  "In  pleading  the 
judgments  of  inferior  courts  of  special 
and  limited  jurisdiction — and  such  are 
our  justices'  courts — it  is  necessary  to 
show  that  the  court  not  only  had  juris- 
diction of  the  subject-matter  in  contro- 
versy, but  that  it  also  acquired  juris- 
diction over  the  person  of  the  defend- 
ant. ...  It  was  formerly  held  neces- 
sary to  set  out  the  proceedings  at 
large;  but  in  modern  times  it  is  enough 
to  state  the  facts  which  show  jurisdic- 
tion." Turner  v.  Eoby,  3  N.  Y.  193. 
(2)  "No  presumptions  will  be  indulged 
that  courts  of  justice  of  the  peace 
have  acquired  jurisdiction  of  the  par- 
ties. This  must  he  shown  by  the  facts 
alleged  in  the  pleading,  or  the  statu- 
tory averment  that  the  judgment  was 
(lulv  made  or  given."  Chicago  &  S.  E. 
Pv*  Co.  V.  Higgins,  150  Ind.  329,  50 
X.  E.  32. 

fc]  The  issuing  and  service  of  sum- 
mons or  that  the  defendant  entered  a 
voluTitarv  appearance,  should  be  al- 
leged.    Barnes  r.   Harris.  4   N.  Y.   374. 

[dl  Nature  of  Claim. — Where  it  is 
alleged  in  the  complaint  that  an  action 
was  commenced  in  the  justice's  court 
of  a  certain  county  but  fails  to  specify 
the  nature  of  the  claim  upon  which  it 
was  brought  "it  cannot  be  said  that 
the  record  affirmatively  shows  that  the 
court  had  jurisdiction  of  the  subject- 
matter  ...  as  there  is  nothing  in 
the  pleading  to  show  that  the  action 
in  question  was  not  predicated  upon  a 
prohibited   cause,   aud   as   no   presump- 
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made."*  Under  a  statute  making  such  an  allegation  sufficient,  either 
the  exact  language  of  the  statute/'  or  words  of  equivalent  meaning 
should  be  employed."    Thus,  an  allegation  that  the  judgment  was  en- 


tions  in  favor  of  jurisdiction  will  be 
indulged,  it  follows  that  the  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action."  Willits  V. 
Walter,  32   Ore.  411,  52  Pac.  24. 

[e]  "The  surrogate's  court  is  en- 
tirely a  creature  of  the  statute.  It 
should  be  shown  to  the  court  affirma- 
tively, therefore,  that  the  surrogate  had 
power  to  make  the  decree;  that  the 
facts  upon  which  he  acted,  gave  him 
jurisdiction  of  the  subject-matter,  and 
of  the  persons  before  him."  Dakin 
V.  Hudson,  6  Cow.  (N.  Y.)  221. 

4.  U.  S.— Lee  v.  Terbell,  33  Fed.  850. 
Cal. — Bronzan  r.  Drobaz,  93  Cal.  647, 
29  Pac.  254;  Weller  v.  Dickinson,  93 
Cal.  108,  28  Pac.  854;  Hanseom  r. 
Tower,  17  Cal.  518.  Ind.— Chicago  & 
S.  E.  Ev.  Co.  r.  Higgins,  150  Ind.  329,  50 
N.  E.  32;  Toledo,  etc.  Ey.  Co.  v.  Mc- 
Kultv,  34  Ind.  531;  Crake  v.  Crake,  IS 
Ind.  "156.  Ky.— Garner  v.  Wills,  92 
Ky.  386,  17  S.  W.  1023.  Miss.— State 
■V.  Bowen,  45  Miss.  347.  N.  Y. — Spring- 
steene  f.  Gillett,  30  Hun  260;  Wheeler 
r.  Dakin,  12  How.  Pr.  537.  N.  D. 
Streoker  v.  Eailson,  16  N.  D.  68,  111 
N.  W.  612,  8  L.  E.  A.   (N.  S.)   1099.  _ 

[a]  "As  there  is  no  presumption  in 
favor  of  the  authority  or  the  regular- 
ity of  the  proceedings  of  courts  or  offi- 
cers of  special  and  limited  jurisdiction, 
it  was  formerly  necessary,  in  pleading 
their  judgments  or  orders,  to  stow  that 
they  had  jurisdiction,  and  that  their 
proceedings  were  regular.  .  .  .  The 
allegation  that  the  judgment  or  de- 
termination was  duly  given  or  made 
is  a  substitute  for  the  lengthy  and 
minute  statement  of  the  jurisdictional 
facts  which  were  formerly  required. 
To  show  the  jurisdiction  is  as  neces- 
sary under  our  practice  as  it  ever 
was,  the  only  change  being*  in  the 
manner  of  stating  it.  That  the  judg- 
ment was  duly  given  or  made  is  a  con- 
cise mode  of  stating  that  the  court 
or  officer  had  the  proper  jurisdiction, 
and  that  the  judgment  was  regular, 
otherwise  it  would  not  be  duly  made 
or  giv-en."  Keys  v.  Grannis,  3  Nev. 
548. 

5.  Ind. — Shockney  v.  Smiley,  13  Ind. 
App.  181,  41  N.  E.  348.  Mont.— Hears 
V.    Shaw,   32    Mont.    575,    81    Pae.    338. 
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N.  D. — Streeker  v.  Eailson,  16  N.  D. 
68,  111  N.  W.  612,  8  L.  E.  A.  (N.  S.) 
1099. 

[a]  A  judgment  is  duly  "rendered" 
when  it  is  duly  pronounced  and  ordered 
to  be  entered.  "But  a  judgment  duly 
'made  or  given'  is  a  complete  judg- 
ment, properly  entered  in  the  judg- 
ment-book, so  that  it  may  b*  pleaded 
in  bar  of  another  action.  But  whether 
this  be  so  or  not,  the  statute  defines 
the  precise  terms  on  which  a  party 
pleading  a  judgment  may  be  excused 
from  stating  in  his  pleading  the  juris- 
dictional facts;  and  to  prevent  the 
necessity  of  construing  doubtful  phrases 
in  order  to  determine  whether  they  ar3 
of  equivalent  import,  the  better  prac- 
tice is  to  require  the  pleader  in  such 
cases  to  pursue  the  statute  strictly." 
Young  f.  Wright,  52  Cal.  407. 

6.  Scanlan  r.  Murphy,  51  Minn.  536, 
53   N.  W.   799. 

[a]  "In  pleading  a  judgment,  where 
the  facts  conferring  jurisdiction  are 
not  pleaded,  the  exact  form  of  words 
in  1878  G.  S.  ch.  66,  §108,  'such  judg- 
ment or  determination  may  be  stated 
to  have  been  duly  given  or  made,' 
need  not  be  used  if  equivalent  words 
are  used.  The  word  'duly,'  when  used, 
does  not  refer  to  the  regularity  of  the 
judgment,  or  its  freedom  from  error, 
for  that  cannot  be  collaterally  called 
in  question,  but  it  is  equivalent  to 
an  allegation  of  facts  showing  jurisdic- 
tion. The  allegation  that  the  judg- 
ment was  Tendered  in  an  action  pend- 
ing is  to  the  same  -effect,  and  is  suffi- 
cient." Scanlan  v.  Murphy,  51  Minn. 
536,  53  N.  W.  799. 

[b]  It  is  sufficient  (1)  to  allege 
that  plaintiff  on  a  certain  day  recov. 
ered  a  judgment  in  a  named  court  for 

the   sum   of  ,   which   judgment 

was  "duly  docketed"  against  said  de- 
fendant. Springsteene  v.  Gillett,  30 
Hun  (N.  Y.)  260.  See  also  Pierstoff 
V.  Jorges,  86  Wis.  128,  56  N.  W.  735, 
39  Am.  St.  Eep.  881.  (2)  An  allegation 
that  the  judgment  was  rendered  on  a 
certain  day  by  the  court  designated  in 
the  complaint  is  a  sufficient  allegation 
that  the  judgment  was  duly  rendered. 
Hansford  v.  Van  Auken,  79  Ind.  157. 
(3)  But  compare,  People  ex  rel.  Batch- 
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tered  is  not  sulTicicnt,'  while  an  averment  that  the  judgment  was  duly 
recovered  is  equivalent  to  an  averment  that  it  was  duly  given  or  made.* 
(III.)  Plea  or  Answer. —  (A.)  Generali.v.o  —  The  ploa  of  nul  tiel  ree- 
orcl  is  the  proper  piea  of  the  general  issue  to  an  action  on  a  domestic 
judgment,^"  and  a  plea  of  nil  del)et  does  not  constitute  any  defense  to 
such  an  action/^  since  the  indebtedness  is  conclusively  established  by 
the  judgment.^-  The  plea  of  nul  tiel  record  should  conclude  with  a 
veritieation.^^    It  puts  merely  the  existence  of  the  judgment  record  in 


elor  r.  Bacon,  37  App.  Div.  414,  55 
N  Y.  Supp.  1045,  in  which  the  court 
said:  "Tlie  statement  here  is  that  the 
judgment  was  recovered.  But  there  is 
nothiuff  to  show  the  nature  of  the  ac- 
tion, or  that  the  court  had  jurisdiction 
of  the  subject-matter  or  of  the  person 
of  the  defendant;  and,  altiiough  there 
is  the  statement  that  the  judgment  was 
duly  entered  and  docketed,  this  may 
be  all  true,  and  yet  the  judgment  may 
never  have  been  duly  recovered,  for 
it  must  be  remembered  that  a  judgment 
illegally  obtained  may  thereafter  be 
'duly  entered  or  docketed.'  " 

7.  Hunt  v.  Butcher,  13  How,  Pr. 
(N.  Y.)  538.  But  see  Willits  r.  Wal- 
ter, 32  Ore.  411,  52  Pac.  24. 

[a]  "To  say  that  a  judgment  is 
entered,  is  merely  to  allege  the  single 
fact  of  the  entry  of  the  judgment, 
without  including  an  averment  that  it 
WMS  properly  or  lawfully  done.  All 
this  is  embraced  in  the  language  of  the 
code,  that  the  judgment  was  'duly 
given  or  made.'  The  word  entered,  or 
•perfected,  may  be  equivalent  to  the 
word  made,  or  given :  but  the  word 
duly  is  most  essential.  It  can  hardly 
be  dispensed  with  and  satisfy  the  terms 
of  the  statute.  I  can  imagine  no 
single  word  that  will  supply  its  place." 
Hunt  V.  Butcher,  13  How.  Pr.  (N.  Y.) 
538. 

8.  Breen  v.  Henry,  34  Misc.  232,  69 
N.  Y.  Supp.  627. 

9.  See  the  titles  "Answers;"  "De- 
nials." 

10.  U.  S.— Westerwelt  r.  Lewis,  2 
McLean  511,  29  Fed.  Caa.  No.  17,446. 
Ala. — Crawford  v.  Simonton's  Exrs.,  7 
Port.  110.  Cal. — Reynolds  v.  Robert- 
son, 66  Cal.  xix,  4  "Pac.  1192.  Miss. 
Hiuton  r.  First  Nat.  Bank,  98  Miss. 
120,  53  So.  344.  N.  H.— Wilbur  v.  Ab- 
bot, 59  N.  H.  132.  N.  C— Purvis  c. 
Jackson,  69  N.  C.  474.  Vt. — Clemens 
V.  demons'  Estate,  69  Vt.  545,  38  Atl. 
314. 


See  7  Stand.^rd  Proc.  64,  65,  and  the 
title  "Nul  Tiel  Record." 

[a]  "The  record  of  the  judgment 
declared  on,  is  the  whole  basis  of  the 
{)laintiff's  action.  The  denial  of  the 
e.xihtence  of  the  record,  puts  his  whole 
claim  in  issue.  This,  it  seems  to  us, 
fully  answers  the  description  of  a  gen- 
eral issue."  Gassner  v.  Sandford,  2 
Sandf.    (N.  Y.;    440. 

11.  U.  S.— Reed  v.  Ross,  Baldw.  36, 
20  Fed.  Cas.  No.  11,652.  Colo.— Harter 
V.  Shull,  17  Colo.  App.  162,  67  Pac.  911. 
Ind.— Indianapolis,  B.  &  W.  Rv.  Co.  v. 
Risley,  50  Ind.  60.  Me.— Dunn  r.  Hill, 
63  Me.  174.  Miss.— Hinton  r.  First  Nat. 
Bank,  98  Miss.  120,  53  So.  344.  N,  H. 
Tappan  v.  Heath,  16  X.  H.  34. 

fa]  After  Verdict.- Th3  plea  of  nil 
debet,  though  bad  on  demurrer,  never- 
theless is  good  after  verdict.  Wheaton 
V.  Fellows,  23  Wend.   (N.  Y.)   375. 

12.  See  15  Stand.vrd  Proc.  — . 

13.  Thornton  v.  Lane,  11  Ga.  459; 
Steele  r.  Hanna,  S  Blackf.  (Ind.)  326. 
See   the   title    "Nul  Tiel  Record." 

[a]  "The  ploa  of  nul  tiel  record 
does  not  conclude  to  the  contrary,  be- 
cause the  matter  is  to  be  determined 
by  the  court  by  inspection  of  the  rec- 
ord. Hence  it  concludes  with  a  veri- 
fication, although  it  is  a  direct  denial 
of  the  allegation  in  the  declaration 
that  there  is  such  a  r9cor<l;  and  herein 
it  differs  from  the  general  issue  in 
other  forms  of  action  where  the  parties 
are  at  issue,  when  the  defendant  sim- 
ply denies  the  essential  part  of  the 
declaration.  It  confesses  nothing,  and 
avoiils  nothing;  and  there  remains 
nothing  for  the  plaintiff  to  do  but  to 
traverse  the  denial  of  the  want  of  a 
record,  concluding  with  a  verification 
by  the  record.  For  general  piirposes 
nul  tiel  record  is  the  general  issue." 
Wilbur   r.  Abbot,  50  N.   H.   132. 

fb]  A  denial  that  if  there  be  a  rec- 
ord of  any  such  alleged  judgment,  the 
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issue,^*  and  under  such  a  plea  the  defendant  cannot  show  that  the  judg- 
ment had  been  fraudulently  obtained/^  or  that  the  judgment  has  been 
paid'*"'  as  satisfaction  and  discharge  are  essentially  matters  of  special 
defense/^  Under  the  code  system  of  pleading  a  general  denial  is  equiv- 
alent to  a  plea  of  nul  tiel  record.^^  A  general  denial  of  indebtedness, 
however,  constitutes  no  defense.^^  Where  the  defense  is  based  upon 
a  decree  in  equity  setting  the  judgment  aside  it  is  not  sufficient  to  state 
the  legal  effect  of  the  decree  but  the  provisions  of  the  decree  relied  on 
should  be  averred.-° 

(B.)  Special  Defenses. —  (1.)  Generally. —  It  is  essential  to  a  defense 
on  the  ground  of  the  pendency  of  a  writ  of  error  or  appeal  that  it  be 
alleged  that  the  writ  was  brought  or  the  appeal  taken  prior  to  the  corn- 


defendants  were  not  made  parties  to 
the  suit  in  which  it  was  rendered,  "is 
in  substance  an  argumentative  denial  of 
the  existence  of  the  record  of  the  al- 
leged judgment,  by  averring  that  they 
were  not  made  parties  to  it.  If  they 
were  not  made  parties  and  had  no  no- 
tice of  the  suit,  there  was  no  legal  and 
valid  judgment  against  them,  and  there- 
fore the  plea  was  in  effect  a  plea  of 
nul  tiel  record.  But  it  is  insufficient 
for  that  purpose,  because  it  does  not 
conclude  with  a  verification  hy  the 
record;  and  if  it  were  allowable,  the 
trial  of  the  issue  tendered  by  it  would 
not  have  been  confined  to  the  record, 
but  any  evidence  showing  that  they 
were  not  properly  made  parties  might 
have  been  admitted,  though  it  might 
have  been  in  contradiction  of  the  aver- 
ments of  the  record.  .  ,  .  And  con- 
sequently the  demurrer  to  the  plea  was 
improperly  overruled."  Cannon  v. 
Cooper,  39  Miss.  784,  80  Am.  Dec.  101. 

14.  Stevens  v.  Fisher,  30  Vt.  200. 

15.  demons  v.  demons'  Estate,  69 
Vt.  545,  38  Atl.  314. 

16.  East  St.  Louis  v.  Canty,  65  111. 
App.  325;  Hinton  v.  First  Nat.  Bank, 
98  Miss.  120,  53  So.  344. 

[a]  The  defenses  of  nul  tiel  record 
and  payroent  cannot  be  both  inter- 
posed to  an  action  on  a  judgment. 
Eiley  V.  Eiley,  20  N.  J.  L.  114. 

17.  Brandt  V.  Meade,  17  Ariz.  34, 
148  Pac.  297. 

[a]  An  allegation  in  an  answer 
that  the  judgment  sued  upon  was  satis- 
fied in  full  is  a  mere  conclusion  of  law. 
Brandt  f.  Meade,  17  Ariz.  34,  148  Pac. 
297. 

[b]  "If  the  defendant  desires  to 
plead  payment,  discharge  or  release,  it 
should  be  so  specially  pleaded,  but 
the  plea  of  nil  debet  being  simply  an 
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■effort  to  relitigate  the  merits  of  the 
controversy  cannot  be  allowed  and  a 
demurrer  to  such  plea  is  properly  sus- 
tained." Hinton  v.  First  Nat.  Bank, 
98  Miss.  120,  53  So.  344. 

[c]  Necessity  for  Reply. — "If  de- 
fendant 's  answer  setting  forth  mat- 
ters transpiring  subsequent  to  the  ren- 
dition of  the  judgment  can  be  regarded 
only  as  matters  of  denial  of  the  ren- 
dition of  the  judgment,  the  existence 
of  the  cause  of  action,  the  judgment, 
then,  of  course,  no  reply  was  necessary, 
as  the  issue  was  thereby  made  one  of 
truth  of  the  allegations  of  the  com- 
plaint. The  question  of  the  satisfac- 
tion and  discharge  of  the  judgment 
would  not  be  involved  in  such  issue, 
for  the  reason  such  matters  as  would 
operate  to  satisfy  and  discharge  a 
judgment  must  have  necessarily  arisen 
at  a  time  subsequent  to  the  rendition 
of  the  judgment,  and,  in  order  to  oper- 
ate as  a  satisfaction  and  discharge, 
there  must  have  been  a  valid  judgment 
to  operate  on.  .  .  .  dearly  .  .  .  the 
rpply  was  necessary  to  support  plain- 
tiff's complaint."  Brandt  V.  Meade, 
17  Ariz.  34,  148  Pac.  297. 

18.  First  Nat.  Bank  V.  Hamor,  47 
Fed.  36. 

[a]  A  general  denial,  payment  and 
that  the  judgment  was  compromised 
and  defendant  released,  are  not  incon- 
sistent defenses,  and  a  motion  to  re- 
quire defendants  to  elect  under  which 
of  those  pleas  they  intend  to  go  to 
trial,  is  properly  overruled.  Gaar, 
Scott  &  Co.  V.  Black,  120  Mo.  App. 
181,  96  S.  W.  683. 

19.  Barlow  v.  Marrone,  88  N.  J.  L. 
187,  95  Atl.  985;  Lake  V.  Steinbach, 
5   Wash.   659,   32   Pac.   767. 

20.  Laibe  v.  Smolikowski,  152  111. 
App.  256. 
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mencement  of  the  action  and  that  a  stay  of  procoedincjs  had  l)een  ob- 
tained.-^ So  a  pka  in  ahatenK.-nt  on  the  ground  of  the  pcnch-ney  of 
another  action  on  tiie  same  judgment  must  show  the  facts  upon  which 
the  plea  is  founded.--  As  a  rule  a  judgment  is  conclusive  upon  all 
preexisting  matters  of  defense  and  when  made  the  basis  of  a  new  action 
it  is  not  permissible  to  interpose  any  plea  which  might  have  been 
pleaded  to  the  first  action.-^ 

(2.)  Want  of  Jiirisdiction. —  While  in  some  jurisdictions  the  want  of 
jurisdiction  of  a  court  of  record  can  be  taken  advantage  of  in  an  ac- 
tion brought  on  a  domestic  judgment  only  in  cases  in  which  such  want 
of  jurisdiction  appears  upon  the  face  of  the  record,^*  the  defendant 


21.  Jenkins  v.  Pepoon,  2  Johns.  Cas. 
(N.  y.)   312. 

[a]  "The  only  plea  that  is  of  any 
avail  in  such  an  action  is  that  the  judg- 
ment has  been  suspended  by  the  execu- 
tion of  a  supersedeas  bond  as  provided 
bv  law  or  some  other  statutory  meth- 
od." Sweetser  v.  Fox,  43  Utah  40, 
134  Pac.  599,  Ann.  Cas.  1916C,  620,  47 
L.  E.  A.  (N.  S.)   145. 

22.  Lincoln  v.  Thrall,  34  Vt.  110. 
See  generally  the  title  "Another  Action 
Pending. ' ' 

23.  U.  S.— Dickson  v.  Wilkinson,  3 
Ifow.  57,  11  L.  ed.  491;  "Wittemore  r. 
Malcomson,  2S  Fed.  605.  Ala.— Sims  v. 
Hertzfeld,  95  Ala.  145,  10  So.  227; 
Crawford  r.  Exrs.  of  Simonton,  7  Port. 
110.  Ark. — ]\rorris  r.  Currv,  41  Ark. 
75;  Ellis  r.  Clarke,  19  Ark.  420,  70  Am. 
Dec.  603.  Colo.— Harter  r.  Shull,  17 
Colo.  App.  162,  67  Pac.  911.  Ga.— Mc- 
Allister V.  Singer  Mfg.  Co.,  64  Ga.  622. 
111.— Guinard  v.  Hevsinger,  15  111.  288; 
Shadbolt  r.  Findeisen,  88  111.  App.  432. 
Ind.  -LloonificM  R.  Co.  r.  Burress,  82 
Ind.  83;  Indianapolis,  B.  &  W.  E.  Co. 
r.  Rislev,  50  Ind.  60;  Burton  V.  Stew- 
art, 11  "ind.  238.  la.— Wright  V.  Le- 
clai^e,  3  Iowa  221.  Kan. — Snow  r. 
Mitchell,  37  Kan.  636,  15  Pac.  224. 
Ky.— Mavsville  R.  Co.  r.  Ball,  108  Kv. 
241,  56  S.  W.  188;  Pollard  r.  Rogers, 
1  Bilib  473.  Me. — Jones  r.  Jones,  87 
Me.  117,  32  Atl.  779;  Lancaster  r.  Rich- 
mond, S3  :\rc.  534,  22  Atl.  393;  Noble 
r.  Merrill,  48  Me.  140;  Bird  r.  Smith, 
34  Me.  63,  56  Am.  Dec.  635.  Md. 
Shupp  i:  HoflFman,  72  Md.  359,  20  Atl. 
5,  20  Am.  St.  Rep.  476.  Mass.— Barton 
r.  Radcliffo.  149  Mass.  275,  21  N.  E. 
374;  Flint  r.  Sheldon,  13  Mass.  443,  7 
Am.  Dec.  162;  Thatcher  r.  Gammon, 
12  Mass.  268.  Mich. — Hammond  r. 
Place,  no  :N[ich.  628,  74  N.  W.  1002, 
72   Am.   St.   Rep.   543.     Mo.— Poorman 


V.  :^[itchell,  48  Mo.  45;  Cauthorn  r. 
Berrv,  69  Mo.  App.  404.  N.  H.— Tap- 
pan  \-.  Heath,  16  N.  H.  34.  N.  Y. 
Townsend  r.  Carman,  6  Cow.  695.  N.  C. 
Ludwick  V.  Fair,  29  X.  C.  422,  47  Am. 
Dec.  333.  Tenn. — Boiling  r.  Anderson, 
1  Tenn.  Ch.  127.  Tex.— Bridge  r.  Sam- 
uelson,  73  Tex.  522,  11  S.  W.  539; 
Taylor  v.  Harris,  21  Tex.  438;  Bullock 
r.  Ballew,  9  Tex.  498.  Wis.— Dudley 
V.  Stiles,  32  Wis.  371;  Morris  V.  Boom- 
er, 16  Wis.  547. 

As  to  merger  of  defenses  in  judg- 
ment,  see    15  St.vxdard  Proc.  540. 

[a]  "It  is  a  universal  rule  in  re- 
gard to  judgments,  that  all  matters, 
which  might  have  been  urged  by  the 
party  before  the  adjudication,  are  con- 
cluded by  the  judgment,  as  to  the  prin- 
cipal parties  and  all  privies  in  inter- 
est, or  estate."  Parkhurst  v.  Sumner, 
23  Vt.  538,  56  Am.  Dec.  94. 

24.  Ky.— Mavsville  R.  Co.  v.  Ball, 
108  Kv.  241,  56  S.  W.  188.  Mass. 
Kittredge  '•-  Martin,  141  Mass.  410,  6 
N.  E.  95;  Cook  v.  Darling,  18  Pick. 
393.  Vt.— Holt  &  Co.  r.  Thacher,  52 
Yt.  592. 

As  to  whether  lack  of  jurisdiction 
must  appear  from  the  record,  to  jus 
tify  a  collateral  attack  ujion  the  judg- 
ment, see  15  St.\ndard  Proc.  424,  et  seq. 

[a]  The  "rule  as  declared  by  our 
cases  is  that  in  order  to  avoid  a  judg- 
ment in  a  collateral  procee<ling  it  must 
be  averred  that  the  infirmity  which 
makes  it  void  appears  of  record.  .  .  . 
It  is  only  written  instruments  which 
constitute  the  foundation  of  the  de- 
fense that  can  be  proj^erly  made  ex- 
hibits to  the  answer,  and  it  is  only 
such  exhibits  as  are  properly  parts  of 
the  answer  that  aid  or  strengthen  it. 
Under  this  familiar  rule,  .  .  .  the 
copy  of  the  summons  and  the  endorse- 
ment  cannot    be    considereil    in    aid   of 

Vol.  XVI 


382  JUDGMENTS  AND  DECREES,   ENFORCEMENT   OF 


in  other  jurisdictions  may  show  in  the  answer  that  the  court  had  no 
jurisdiction  notwithstanding  a  recital  in  the  judgment  to  the  contrary-'^ 

Where  a  statute  permits  a  judgment  to  he  pleaded  by  alleging  that 
it  was  duly  given  or  made,  want  of  jurisdiction  to  render  the  judgment 


the  answer."  Indianapolis  &  St,  L. 
Ey.  Co.  V.  Harmless,  124  Ind.  25,  24 
N.  E.  369. 

[b]  Unless  Fraud  Be  Alleged.— In 
an  action  on  a  domestic  judgment  the 
defendant  cannot  contradict  the  re- 
cital of  the  record  that  the  court  by 
process  acquired  jurisdiction  of  the  per- 
son of  the  defendant,  unless  fraud  is 
alleged:  "It  is  a  domestic  judgment; 
it  was  rendered  by  a  court  of  general 
jurisdiction,  and  it  is  not  now  assailed 
in  the  court  which  rendered  it.  The 
record  shows  affirmatively  that  the 
party  was  before  the  court.  Our  code 
of  practice  provides  how  and  when  a 
judgment  may  be  vacated,  and  it  has 
not  been  followed  in  this  instance.  In 
the  absence  of  an  averment  of  fraud 
upon  the  part  of  the  party  procuring 
the  judgment,  and  evitfence  to  support 
it  if  denied,  the  record  showing,  as 
it  does  in  this  instance,  the  service  of 
a  summons  upon  the  petition,  and  an 
entry  of  appearance  to  the  cross-peti- 
tion,"^  imports  absolute  verity."  Stev- 
enson f.  riournoy,  89  Ky.  561,  13  S. 
W.   210. 

[c]  Waiver  of  Objection. — But  this 
rule  "is  not  that  a  judgment  which 
is  void  will  be  enforced  as  if  it  were 
valid,  but  that  it  cannot  be  shown  to 
be  void  except  in  certain  ways.  If  the 
party,  however,  should  admit  the  facts 
which  show  the  judgment  to  be  void, 
or  if  he  should  allow  them  to  be  estab- 
lished without  opposition,  then,  as  a 
question  of  law  upon  such  facts,  we 
do  not  see  why  the  case  is  not  like 
that  where  a  judgment  is  void  upon 
its  face."  Hill  v.  City  Cab  &  Trans. 
Co.,  79  Cal.  188,  21  Pac.  728. 

25.  Clark  r.  Little,  41  Iowa  497; 
Salladay  v.  Bainhill,  29  Iowa  555;  Fer- 
guson V.  Crawford,  70  N.  Y.  253,  26 
Am.  Eep.  589;  Baldwin  v.  Kimmel,  16 
Abb.   Pr.    (N.   Y.)    353,   1    Robt.    109. 

[a]  "Two  seemingly  conflicting  prin- 
ciples have  given  rise,  in  their  applica- 
tion, to  differences  of  judicial  opinion 
concerning  the  effect  of  judicial  rec- 
ords. The  one  accords  to  judgments 
of  courts  having  apparent  jurisdiction 
of  the  subject-matter  and  parties  in  an 
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action,  conclusive  verity  as  to  all  mat- 
ters   purporting    to    have    been    adjudi- 
cated,  and   precludes    a    re-examination 
of    them    in    subsequent    litigation    be- 
tween   the    parties   and     their     privies. 
And    the    other,    asserts    the    right    of 
every   person   to   his   day   in   court,  and 
an   opportunity   to   be  heard,  before  he 
can    be    condemned    in    his    person    or 
property.     In   accordance  with  the  for- 
mer,   the    rule    generally    prevails,    and 
is     nowhere    more      firmly      established 
than   in    this   state,   that   when   it    does 
not  otherwise  affirmatively  appear  from 
the  record,  it  will  be  conclusively  pre- 
sumed, whenever   a   domestic   judgment 
of    a    court    of    general    jurisdiction    is 
drawn    in    question    in    any    collateral 
way,  that  the   court   regularly  acquired 
and   lawfully   exercised   its   jurisdiction 
over  the  parties;   and  the  record  of  an 
inferior    court    imports    absolute    verity 
when    it    shows    on    its    face    that   such 
jurisdiction  was   obtained;   and   neither 
the    presumption,    nor    recitals    of    the 
record,   can   be   contradicted   in    such  a 
proceeding,  by  extrinsic  evidence.   .   .    . 
On  the  other'  hand,  the  other  principle 
referred    to    is    sometimes    employed    to 
justify  the  broad  statement  that  in  all 
cases,  even  when   the   judgment  is   col- 
laterally   assailed,    the    jurisdiction    of 
the  court  rendering  it  may  be  inquired 
into.    .     .     .    While    there   is   some   con- 
flict   of    the    decisions    as    to    whether, 
where  there  is  a  presumption  of  service 
and  jurisdiction,  or  where  these  appear 
on   the  face   of   the   record,   it   can   be 
shown    in   a   collateral   proceeding   that 
in  fact  no  service  was  had,  the  author- 
ities  are    substantially   uniform    to    the 
cff'ect    that    when    the    judgment    is    di- 
rectly   attacked    for    want    of   jurisdic- 
tion,   such    want    of    service    and    juris- 
diction may  be  skown,  though  it  be  in 
contradiction  of  the  record.    .    .    .    The 
rule    which    forbids    the    collateral    im- 
peachment of  judgments  is  founded  on 
those    considerations    of    public     policy 
which  require  stability  of  judicial  rec- 
ords.  ...   It  is  obvious  these  reasons 
find    no    just   application    in    an    action 
brought   upon    the   judgment,   in   which 
the  only  relief  sought  is  a  new  recov- 
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must  be  pleadod  l)y  setting?  forth  the  facts  showing  it.^'^ 

(3.)    Frmid Fraud  in  ol)taiiiin<4'  the  .jud^'inent  is  a  ffood  defense  to 

an  aotion  on  a  domestic  judfrniont,-'  hut  the  facts  upon  which  such  de- 
fense is  based  must  be  specifically  pleaded.-* 

b.  Replication.  —  The  replication  should  conform  to  the  general 
rules  governing  that  pleadinp-.-*' 

i_  Trial.  —  (I.)  Generally.  —  The  trial  of  the  issues  in  an  action  upon 
a  judtrment  follows  the  general  rules  governing  the  disposition  of  ques- 
tions of  law  and  faet.^° 

(II.)  Variance. —  Under  the  code  practice  the  general  rule  that  any 
variance  which  is  not  of  a  character  to  mislead  the  defendant  is  im- 
material applies  to  actions  on  domestic  judgments.^^  Where  the  com- 
mon law  practice  prevails  any  substantial  variance  between  the  judg- 
ment as  described  in  the  complaint  and  the  one  offered  in  evidence  is 


ery  on  it,  as  a  debt  of  record;  and 
where  no  riglits  of  third  persons  have 
intervened,  or  are  involved.  Nor,  in 
such  ease,  would  there  appear  to  be 
any  substantial  ground  for  denying  to 
the  defendant  the  right  to  show  in  de- 
fense to  the  action,  that  the  judgment 
was  rendered  without  jurisdiction. 
Such  a  defense  may,  we  thiulc,  be  prop- 
erly regarded  as  a  direct  attack  on  the 
judgment,  and  not  within  the  rule  or 
its  reason,  against  collateral  impeach- 
ments." Kingsborough  v.  Tousley,  56 
Uliio  St.  450,  47  N.  E.  541.  But  see 
Callen  v.  Ellison,  13  Ohio  St.  446,  82 
Am.  Dec.  448. 

26.  Simmons  Co.  r.  Van  Eees.  87 
Misc.  284,  149  N.  Y.  Supp.  857. 

27.  Ark. — Peel  r.  January,  35  Ark, 
3.'!!,  37  Am.  Rep.  27.  Cal.— Spencer  v. 
Vigncaux,  20  Cal.  442.  Colo. — Harter 
f.  Shull,  17  Colo.  App.  162,  67  Pac. 
911.  m.— Hopkins  r.  Woodward,  75  lU. 
62.  Iiid. — Duringer  r.  Moschino,  93 
Ji)d.  495;  Stone  v.  Lewman,  28  Ind.  97. 
N.  Y.— Gardiner  r.  Van  Alstvne,  163 
N.  Y.  573,  57  N.  E.  1110;  Hackley  v. 
Draper,  60  N.  Y.  88;  Michigan  v.  Phoe- 
nix Bank,  33  N.  Y.  9.  Tex.— Miller  v. 
I.ovcll  (Tex.  Civ.  App.;,  40  S.  W. 
835.  Wash. — Townsend  V.  Price,  19 
Wash.  415,  53  Pac.  668. 

See  generally  the  title  "Judgments." 

[a]  A  Direct  Attack. — Tn  "an  ac- 
tion to  enforce  a  judgment,  an  answer 
alleging  fraud  or  collusion  in  its  pro- 
curement will  be  treated  as  a  direct 
at'nck  opening  the  whole  matter  to 
innuiry,  and  not  narrowly  as  a  mere 
collateral  attack."     State  ex  rcl.  Brad- 


wav   V.   De   Mattos,  88   Wash.   35,   152 
Pac.  721. 

I  28.  Hopkins  v.  Woodward,  75  111. 
62;  Deering  v.  Poston,  78  Minn.  29,  80 
N.  W.  783.  See  generally  the  titles 
"Fraud  and  Deceit;"  "Judgments." 

29.  See  the  title  "Replication  and 
Reply." 

I  a  1  Replication  to  Plea  of  Lack  of 
Jurisdiction. — Under  a  statute  provid- 
ing that  in  pleading  a  judgment  of  a 
court  of  limited  jurisdiction  it  shall  be 
'  eufficient  to  allege  that  the  judgment 
;  was  duly  given  or  made  plaintiff's  re- 
ply to  defendant's  answer  denying  that 
the  court  had  jurisdiction  of  the  cause 
is  not  sufficient  if  it  merely  avers  that 
the  defendant  had  appeared  in  the  ac- 
tion and  that  the  court  thus  had  juris- 
diction of  the  person,  as  the  want  of 
the  jurisdiction  of  the  cause  under  such 
l)leadings  stands  admitted.  Willey  v. 
Strickland,  8   Ind.  453. 

30.  See  generally  the  titles  "Prov- 
ince of  Judge  and  Jury;"   "Trial." 

[a]  The  issue  of  nul  tiel  record 
must  b-9  determined  by  the  court  alone 
and  cannot  be  submitted  to  the  de- 
cision of  the  .jury.  Ind. — White  r.  El- 
kin.  6  Blackf.  123.  Mass.— Rathbone 
r.  Rathbone.  10  Pick.  1:  Hall  r.  Wil- 
liams, 6  Pick.  232.  17  Am.  Dec.  3.56. 
Vt.— Stevens  r.  Fisher,  30  Vt.  200. 

[b]  Questions  of  fact  submitted  to 
jury.     Stevens   r.  Fisher,  .".0   Vt.  200. 

[c]  If  equitable  defenses  are  set  up 
in  the  answer  the  action  may  be  trans- 
ferred to  the  equitv  docket.  Peel  f. 
.Tanuarv,  35  Ark.  h31,  37  Am.  Rep, 
27. 

31.  Cobb  V.  Doggett,  142  Cal.  142, 
75  Pac.  785. 
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deemed  fatal.^^    A  variance  as  tc  the  amount  of  the  judgment  recov- 
ered,^^ the  date  of  its  rendition,^'*  the  party  in  whose  favor^^  or  against 


For  general  rules  see  the  title  "Vari- 
ance and  Failure  of  Proof." 

32.  Central  Bank  r.  Veasey,  14  Ark. 
671;  Caldwell  r.  Bell,  3  Ark.  419;  Lan- 
caster i".  Inhab.  of  Eichmond,  83  Me. 
534,  22  Atl.  393. 

[a]  A  misdescription  of  the  amount 
of  the  judgment,  however  slight, 
creates  a  fatal  variance  upon  a  i)lea 
of  nul  tiel  record.  Beeeher  v.  Chester, 
2  Eoot    (Conn.)    90. 

[b]  Immaterial  "omissions  in  mat- 
ters of  substance,  in  pleading  reconls, 
are  attended  with  no  other  conse- 
quences than  in  other  cases.  .  .  .  But 
as  to  matters  of  description  it  is  other- 
wise, and  there  the  record  produced 
must  conform  strictly  to  the  plea.  It 
has  been  considered  that  if  any  cir- 
cumstances descriptive  of  the  record 
be  untruly  stated,  though  they  were 
not  necessary  to  be  stated  at  all,  it 
will  be  fatal  on  nul  tiel  record.  .  .  . 
This  is  because  the  issue  puts  in  ques- 
tion the  identity  of  the  record  set  up 
as  evidence  of  a  former  recovery.'' 
Whitaker  r.  Bramson,  2  Paine  209,  29 
Fed.  Cas.  No.  17,526.  See  also  Cald- 
well V.  Bell,  3   Ark.  419. 

[c]  As  to  Return  of  Execution. 
"Where  it  is  alleged  in  the  complaint 
that  an  execution  issued  on  the  judg- 
ment was  returned  unsatisfied  and  the 
transcript  introduced  in  evidence  does 
not  show  that  an  execution  was  is- 
sued, the  variance  is  fatal.  Walker  v. 
Kendall,  Hard.   (Ky.)  404. 

33.  U.  S. — Thompson  v.  Jameson,  1 
Cranch  282,  2  L.  ed.  109.  Ala.— Ash- 
ley's Admr.  v.  Robinson,  29  Ala.  112, 
65  Am.  Dec.  387.  Ark.— Butler  v. 
Owen,  7  Ark.  369;  Caldwell  v.  Bell,  3 
Ark.  419.  Conn. — Beeeher  v.  Chester,  2 
Eoot  90.  111.— Bovnton  v.  Eobb,  41 
111.  349.  Ind.— Hern  v.  Allison,  5 
Blackf.  347.  la.— Ilight  v.  White,  Mor- 
ris 45.  Ky. — Williams  v.  Preston,  3 
J.  .J.  Marsh.  GOO,  20  Am.  Dec.  179.  Mo. 
Wash  V.  Foster,  3  Mo.  205.  Pa.— Eich- 
clbergor  r.  Smyser,  8  Watts  181. 

[a]  Variance  as  to  Costs. — Where  it 
is  alleged  that  the  judgment  included 
costs  in  a  specified  sum  and  it  does 
not  appear  from  the  record  that  any 
specific  sum  was  adjudged  for  costs, 
there  is  a  material  variance.  Butler 
f.   Owen,   7  Ark,   369.     See   also   Cald- 
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well  r.  Bell,  3  Ark.  419;  Noyes  v.  New- 
march,  1  Allen  (Mass.)  51,  blank 
amount  of  costs. 

[b]  As  to  Manner  of  Payment. — But 
where  the  complaint  sets  forth  the  re- 
covery of  a  jutlgment  for  so  many  dol- 
lars and  the  judgment  roll  shows  a 
judgment  for  the  recovery  of  the  same 
number  of  dollars  with  the  direction 
that  such  sum  be  paid  in  a  specified 
kind  of  money,  there  is  no  variance. 
Belford  v.  Woodward,  158  111,  122,  41 
N.  E.  1097,  29  L.  E.  A.  593.  See  also 
East  St.  Louis  v.  Canty,  65  111,  App, 
325. 

34,  Ala. — Fulenwider  V.  Eidgeway, 
148  Ala.  675,  41  So.  846.  Miss.— How- 
ard V.  Cousins,  7  How.  114.  N.  J. 
Gulick  V.  Loder,  14  N.  J.  L.  572.  N.  Y. 
Vail  V.  Smith,  4   Cow.  71. 

[a]  Variance  in  Year. — Where  the 
judgment  sued  on  is  described  in  the 
complaint  as  of  the  December  term, 
1S30,  a  judgment  entered  in  Decem- 
ber term,  1831,  cannot  be  admitted  in 
support  of  the  complaint.  Howard  V. 
Cousins,   7    How.    (Miss.)    114. 

35,  Colo. — Larson  v.  Eoss,  10  Colo. 
App.  267,  50  Pac.  730.  Me. — Farrar  v. 
Fairbanks,  53  Me.  143.  Tenn.— Dibrell 
V.  Miller,  8  Yerg.  476,  29  Am,  Dec. 
126. 

[a]  Variance  as  to  Parties. — Where 
the  complaint  is  based  upon  an  alleged 
judgment  in  an  action,  in  which  Sam- 
uel Gulick,  plaintiflf,  impleaded  William 
Loder  and  John  Loder  defendants  and 
the  record  produced  on  trial  is  a  rec- 
ord of  a  judgment  in  a  suit  in  which 
Samuel  Gulick  was  impleaded  or  sued 
by  William  Loder  and  John  Loder,  the 
variance  between  the  record  declared 
on  and  the  one  introduced  in  'evidence 
is  fatal.  Gulick  v.  Loder,  14  N,  J,  L. 
572. 

[V>]  Immaterial  Variance. — But  where 
the  writ  in  an  action  on  a  judgment 
describes  the  plaintiff  as  the  United 
States  National  Bank  of  New  York 
and  the  judgment  is  rendered  in  favor 
of  the  "United  States  National  Bank," 
there  is  no  variance,  where  it  is  stated 
in  the  complaint  that  the  plaintiff  is 
carrying  on  business  in  the  city  of 
New  York  as  a  national  bank.  United 
States  Nat.  Bank  v.  Venner,  172  Mass. 
449,  52  N.  E.  543. 
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whom''"  the  jiulgmont  was  rendered  constitutes  a  material  variance. 
A  complaint  deseribinpr  a  judgment  against  one  only  defendant  can- 
not be  supported  by  the  production  of  a  judgment  against  such  defend- 
ant and  other  persons.^^  But  where  a  copy  of  the  judgment  sued  upon 
is  attached  to  and  made  a  part  of  the  complaint, ^^  or  filed  with  the 
complaint, ^°  a  misdescription  of  the  judgment  creates  no  variance. 

(in.)    Judgment. —  The  y)lainti"ff  is  entitled  to  the  recovery  of  costs 
awarded  by  the  original  judgment,*^  as  well  as  interest  thereon.^^    Costs 


[c]  Where  plaintiff  has  anticipated 
the  variance  by  pleading  his  identity 
with  the  plaintiff  named  in  the  judg- 
ment, defendant  cannot  claim  a  vari- 
ance as  to  party  plaintiffs,  under  a 
mere  plea  of  nul  tiel  record  without 
a  denial  of  the  allegation  of  identity. 
Barry  &  Co.  v.  Carothers,  6  Eich.  L. 
(S.  C.)  331. 

36.  U.  S.— First  Xat.  Bank  v.  Hamor, 
47  Fed.  36.  Ga.— Howell  t.  Shands  & 
Co.,  35  Ga.  6().  111. — Ducommun  f.  Hy- 
singer,  14  111.  249;  Schertz  v.  First 
Nat.  Bank,  47  111.  App.  124.  Ohio. 
Newburg  v.  Munshower,  29  Ohio  St. 
617,  23  Am.  Rep.  7G9. 

[a]  Where  the  judgment  sued  upon 
was  rendered  against  the  defendant 
personally  and  the  action  on  the  judg- 
ment is  brought  against  him  in  a  rep- 
resentative capacity  as  administrator 
he  should,  in  order  to  avail  himself 
of  the  variance,  file  a  plea  of  nul  tiel 
record,  but  where  instead  of  doing  so 
he  pleads  to  the  merits  the  objection 
on  the  ground  of  such  variance  is 
deemed  waived.  Purvis  v.  Jackson,  69 
N.  C.  474. 

37.  First  Nat.  Bank  v.  Hamor,  47 
Fed.  36;  Mann  r.  Edwards,  138  111. 
19,  27  N.  E.  603;  Schertz  v.  First  Nat. 
Bank,  47   111.   App.   124. 

[a]  Immaterial  Variance. — But  where 
the  judgment  is  rendered  in  favor  of 
a  certain  person  and  the  record  con- 
tains the  additional  statement  "or 
whoever  may  be  the  legal  owner  or 
owners  of  the  land,"  the  omission  to 
mention  such  additional  statement  in 
the  complaint  creates  no  substantial 
variance  between  the  record  and  the 
allegations  of  the  complaint.  Lancas- 
ter r.  Inhab.  of  Richmond,  83  Me.  534, 
22   Atl.  393. 

38.  Yarn  v.  Arnold  Hat  Co.  (Tex. 
Civ.  App.),   124  S.  W.  693. 

[a]  There  can  "be  no  variance  be- 
tween the  allegation  and  tlie  instru- 
ment, itself  made   a   part   of   the  peti- 


tion, because  whatever  might  be  al- 
leged the  instrument  would  be  bound 
to  control,  and  the  party  sued  could 
not  therefore  be  misled.  The  instru- 
ment itself  would  cure  any  misdescrip- 
tion of  it  in  the  petition  to  which  it 
is  attached  as  an  exhibit."  Yarn  v. 
Arnold  Hat  Co.  (Tex.  Civ.  App.),  124 
S.  W.  693. 

39.  Garvin  v.  St.  Clair,  17  Tex.  435. 

40.  Cranor  v.  School  Dist.,  81  Mo. 
App.  152;  Green-Rea  Co.  v.  Holman, 
107  Tenn.  544,  64  S.  W.  889. 

[a]  The  costs  are  part  of  the  judg- 
ment and  in  an  action  on  such  judg- 
ment the  plaintiff  may  recover  such 
costs  together  with  the  principal  sum. 
Cranor  v.  School  District,  81  Mo.  App. 
152. 

fb]  Necessity  of  Showing  Payment. 
In  Meyer  v.  Mehrhoff,  19  Mo.  App. 
682,  it  is  held  that  the  plaintiff  in 
order  to  be  entitled  to  the  recovery  of 
costs  awarded  in  the  judgment  must 
show  that  he  or  his  assignor  has  paid 
the  same.  It  is  said  there:  "The  plain- 
tiff's petition  avers  that  these  costs 
are  still  unpaid,  nor  is  there  any  evi- 
dence in  the  case,  that  either  the  plain- 
tiff or  his  assignor,  ever  paid  the 
same,  or  any  part  thereof.  It  is  true 
that  costs  form  a  part  of  a  judgment. 
.  .  .  If  the  plaintiff  has  advanced 
them  he  is  entitled  to  receive  them; 
if  he  has  not  advanced  them  he  has 
no  right  to  receive  them.  On  what 
theory  can  the  plaintiff  in  this  case 
obtain  a  judgment  against  the  defend- 
ant for  an  amount  which  is  supported 
by  no  consideration,  namely:  for  the 
costs  which  he  has  never  paid,  and  for 
which,  at  this  date,  there  is  no  liability 
on   his  part." 

41.  Ind.— Palmer  r.  Glover,  73  Ind. 
.529.  Ky.— Williams  r.  Preston,  3  J.  J. 
INlarsh.  600,  20  Am.  Dec.  179.  Tenn. 
But  see  Green-Rca  Co.  v.  Holman,  107 
Teuu.  544,  64  S.  W.  889. 
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of  execution  may  likewise  be  added  to  the  am'ount  of  the  original  judg- 
ment.^- Where  the  judgment  sued  npon  contains  a  limitation  as  to  the 
source  from  which  it  is  payable,  its  terms  cannot  be  modified  in  a  sub- 
sequent judgment  by  omitting  such  limitation.*^ 

2.  On  Judgments  of  Courts  of  Sister  States.  —  a.  Right  To  Ac- 
Hon. — (I.)  General  Rule,  — An  action  may  be  maintained  on  a  judg- 
ment rendered  by  a  court  of  another  state,**  in  accordance  with  the 
general  principles,  with  certain  exceptions,*^  governing  actions  on  do- 
mestic judgments.*® 

(II.)  Nature  of  Judgment  and  Circumstances  Affecting  Its  Enforcement. 
(A.)  Generally.  —  The  judgments  of  a  sister  state  are  recognized  upon 
principles  of  comity  as  modified  and  enforced  by  the  "full  faith  and 
credit"  clause  of  the  United  States  constitution.*^  And  generally 
speaking,  if  actionable  where  it  was  rendered,  it  should  be  actionable 
in  a  sister  state,  and  vice  versa,*^  and,  as  a  rule,  a  judgment  valid  in 
the  state  where  it  was  rendered  may  be  enforced  by  action  in  another 
state,  although  under  the  laws  of  the  latter  state  such  judgment  would 


42.  Miller  v.  Miller,  5  N.  J.  L.  508. 

43.  Weaver  v.  San  Francisco,  146 
Cal.  728,  81  Pac.  119. 

44.  Colo.— Interstate  Sav.  &  T.  Co. 
V.  Wvatt,  27  Colo.  App.  217,  147  Pac. 
444.  "^  Conn.— Abbot  v.  Knight  of  Plain- 
field,  1  Root  405.  D.  C— Davis  v. 
Davis,  29  App.  Cas.  258,  9  L.  R.  A. 
(N.  S.)  1071;  Clark  v.  Barber,  21  App. 
Cas.  274.  111.— Dow  v.  Blake,  148  111. 
76,  35  N.  E.  761,  39  Am.  St.  Rep.  156. 
Kan. — Ritter  v.  Hoffman,  35  Kan.  215, 
10  Pac.  576.  Mo. — McElroy  r.  Ford, 
81  Mo.  App.  500.  Neb.— Snyder  i). 
Critehfield,  44  Neb.  66,  62  N.  W.  306. 
N.  J.— Oyster  v.  Peavy,  40  N.  J.  L. 
401.  Wash. — Trowbridge  v.  Spinning, 
23  Wash.  48,  62  Pac.  125,  83  Am.  St. 
Rep.  806,  54  L.  R.  A.  204. 

See  section  following. 

As  to  force  and  effect  of  a  judgment 
of  a  sister  state,  see  15  Standard  Proc. 
649,  et  seq.,  and  the  title  "Res  Judi- 
cata. ' ' 

[a]  "The  judgment  of  the  court  of 
another  state  is  .  .  .  put  on  the  same 
footing  as  a  domestic  judgment  with 
this  qualification:  That  it  does  not 
prevent  an  inquiry  into  the  jurisdiction 
of  the  court  in  which  the  judgment 
was  given  to  pronounce  it,  or  the  right 
of  the  state  itself  to  exercise  author- 
ity over  the  persons  or  subject-mat- 
ter." Lucas  V.  Vulcan  Iron  Works,  233 
Fed.  823. 

[b]  And  a  statute  providing  that 
no  action  shall  be  maintained  on  any 
judgment    or    decree    rendered    by    any 

VOL  XVI 


court  without  the  state  against  any 
person  who,  at  the  time  of  the  com- 
mencement of  the  action  in  which  such 
judgment  or  decree  was  resident,  was  a 
resident  of  the  state,  in  any  case  where 
the  cause  of  action  would  have  been 
barred  by  any  act  of  limitation  of  the 
state,  if  such  suit  had  been  brought 
therein,  is  unconstitutional,  it  being  in 
legal  effect  an  attempt  to  deny  the 
efficacy  of  any  judgment  recovered  in 
another  state  against  a  citizen  of  the 
state  in  which  such  statute  is  in  force. 
Christmas  v.  Russell,  5  Wall.  (U.  S.) 
290,  18  L.  ed.  475. 

Jurisdiction  of  justice  of  the  peace 
to  entertain  action  on  foreign  judg- 
ment, see  the  title  "Justices  of  the 
Peace." 

Enforcement  in  Federal  Court. — See 
mfra,  III,  B,  3. 

45.  See  sections  following. 

46.  Actions  on  domestic  judgments, 
see  supra,  IV,  B,  1. 

47.  See  15  Standard  Proc.  645,  et 
seq. 

[a]  Penal  judgments  of  another 
state  will  not  support  an  action.  Hunt- 
ington V.  Attrill,  146  U.  S.  657,  13 
Sup.  Ct.  224,  36  L.  ed.  1123;  Wisconsin 
r.  Pelican  Ins.  Co.,  127  U.  S.  265,  8 
Sup.  Ct.  1370,  32  L.  ed.  239;  Arkansas 
r.  Bowen,  3  App.  Cas.  (D.  C.)  537; 
Schuler  v.  Schuler,  209  111.  522,  71  N. 
E.  16.  See  15  Standard  Proc.  645,  et 
seq. 

48. 
ing. 


SeO  cases  and  discius^ioil  follow- 
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be  a  nullity.'*"  Before  it  is  entitled  to  recognition  and  enforcement  in 
another  state,  however,  it  must  possess  certain  jurisdictional  and  other 
essentials  of  a  valid  and  subsisting  judgment.^"  An  action  on  a  judg- 
niont  rendered  without  service  of  f)roee.^s  on  or  appearance  by  the  de- 
fendant cannot  be  sustained  in  another  state,=^^  and  where  the  court  of 
another  state  acquired  jurisdiction  in  rem  only,  as  by  attachment,  no 
action  can  be  brought  on  tlie  judgment  as  the  court  had  no  jurisdic- 
tion of  the  person  of  the  defendant."    So  also  a  judgment  of  another 


49.  Eitter  v.  Hoffman,  35  Kan.  215, 
10  Pac.  576. 

[a]  "A  judgment  ■entered  on  war- 
rant of  attorney  in  a  state  recogniz- 
ing such  a  proceeding  is  as  much  an 
act  of  the  court  as  if  formally  pro- 
nounced on  nil  dicit  or  a  cognovit,  and 
until  it  is  reversed  or  set  aside  it  has 
all  the  qualities  and  effects  of  a  judg- 
ment on  verdict.  ...  A  judgment  en- 
tered in  such  a  manner  in  a  state  recog- 
nizing such  instruments,  when  sued 
upon  here,  must  be  treated  as  any  other 
judgment."  Snyder  r.  Critchlield,  44 
Neb.  6C,  62  N.  W.  30G. 

[b]  But  where  it  affirmatively  ap- 
pears that  the  judgment  of  an  Ohio 
court  rendered  bj'  confession  was  not 
in  compliance  with  the  laws  in  force 
in  Oklalioma  Territory  and  the  statutes 
and  laws  of  Ohio  are  neither  pleaded 
nor  proved,  no  recovery  can  be  had  on 
such  judgment.  Harn  v.  Cole,  20  Okla. 
553,  95  Pac.  415. 

50.  See  15  Standard  Proc.  644,  et 
Beq. 

[a]  "A  judgment  rendered  without 
a  statement  of  the  cause  of  action,  in 
seme  form  recognized  by  law,  what- 
ever may  be  its  force  and  effect,  where 
it  is  rendered,  is  of  no  value  beyond 
the  jurisdiction  of  the  court  which  ren- 
dered it.  No  authority  to  the  contrary 
is  cited  by  the  defendants,  and,  in- 
deed, it  would  seem  impossible  to  main- 
tain in  any  forum  a  judgment,  unless 
it  was  based  upon  a  complaint,  or  a 
statement  of  the  cause  of  action  of 
the  party  in  whose  favor  it  was  ren- 
dered." Young  i:  Eosenbaum,  39  Cal. 
646.  ' 

51.  U.  S.— See  Shipman  v.  Willard, 
194  Fed.  575.  Ala.— Bigger  r.  Hutch- 
ings,  2  Stew.  445.  Ark.— Barknian  r. 
Hopkins,  11  Ark.  157.  Couu.— Kibbe 
r.  Kihbe,  Kirby  119.  Del.— :\rit(-lioll  v. 
Garrett,  5  Houst.  34.  111.— Welch  v. 
Sykes,  8  111.  197,  44  Am.  Dec.  689; 
Kobb    V.    Anderson,    43    111.    App.     575. 


Me.— McVicker  v.  Beedy,  31   Me.   314, 

50  Am.  Dec.  666.  Mass.— Watson  v. 
New  England  Bank,  4  Mete.  343.  Miss. 
Wright  r.  Weisinger,  5  Smed.  &  M. 
210.  Mo.— Overstreet  v.  Shannon,  1 
Mo.  529.  N.  J.— Moulin  v.  Trenton, 
etc.  Ins.  Co.,  24  N.  J.  L.  222.  N.  Y. 
Leighty  f.  Tichenor  (App.  Div.),'l59 
N.  Y.  Supp.  457.     Tex.— Chunn  v.  Gray, 

51  Tex.  112.  Vt.— Newcomb  v.  Peck, 
17  Vt.  302,  44  Am.  Dee.  340.  Va. 
Johnson  v.  Anderson,  76  Va.  766;  Wil- 
son V.  Bank  of  Mt.  Pleasant,  6  Leigh 
(33  Va.;   570.  ^ 

[a]  I 'If  statutes  authorizing  a  judg- 
ment without  appearance,  or  actual  or 
constructive  notice,  can  have  force 
upon  the  citizens  of  the  state  where 
they  are  passed,  they  cannot  bind  cit- 
izens of  another  state.  Such  judgments, 
as  to  them,  are  void."  Sim  r.  Frank. 
25  111.  125. 

[b]  Summary  Judgment.— But  where 
under  the  laws  of  a  state  a  summary 
judgment  without  notice  may  be  ren- 
dered in  certain  cases,  an  action  on 
such  judgment  cannot  be  maintained  in 
a  state  where  no  such  practice  pre- 
vails. Sevier  v.  Eoddie,  51  Mo.  5S0. 
See  generally  the  title  "Summary  Pro- 
ceedings." 

[c]  Joint  Defendants.  —  One  Not 
Served  With  Process. — Whore  an  action 
is  brought  on  a  judgment  of  another 
state  against  only  one  of  two  defend- 
ants and  it  appears  that  no  service  of 
process  was  made  on  the  other  defend- 
ant, the  action,  in  the  absence  of  a 
statute,  cannot  be  maintained  for  the 
reason  that  the  judgment  being  an  en- 
tirety cannot  be  divided.  Hanlev  c. 
Donoghue,  59  Md.  239,  43  Am.  Eep. 
554. 

52.  Succession  of  Durand,  24  La. 
Ann.  352. 

fa]  "The  state  has  undoubted  jur- 
isdiction over  property  within  its  ter- 
ritorial limits.  It  may  subject  it  to 
taxation.      It    mav    render    it'  liable  to 
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state  cannot  be  sued  on  unless  it  is  final  in  tlie  state  wherein  it  was 
rendered,""  and  an  interlocutory  judgment  of  a  court  of  another  state 


the  paymont  of  debts,  though  its  owner 
may  reside  iu  another  state.  .  .  . 
Without  property  and  its  attachment, 
the  court  has  no  jurisdiction,  .  .  .It 
is  co-extensive  with  and  limited  py 
the  attachment,  and  ends  with  the  dis- 
position according  to  law  of  the  es- 
tate so  attached.  Where  there  is  no 
attachment,  no  valid  judgment  can  be 
rendered.  .  .  .  The  judgment  recov- 
ered by  the  plaintiff  was  clearly  not 
of  validity  so  as  to  constitute  the  basis 
of  a  suit  without  the  state.  ...  It 
is  simply  a  proceeding  in  rem.  It  is 
a  statutory  process,  by  which  a  cred- 
itor, following  the  provisions  of  the 
statute,  is  enabled  to  appropriate  the 
propertv  of  an  absent  debtor  to  the 
pavment  of  his  debts.  If  the  appro- 
priation is  made,  it  is  protected.  If 
not  made,  the  judgment  ceases  to  have 
any  validity,  so  that  it  can  constitute 
the  basis  of  a  new  judgment."  East- 
man r.  Wadleigh,  65  Me.  251,  20  Am. 
Eep.  695. 

[b]  ''In  the  present  case,  the  judg- 
ment was  sufficient  to  subject  to  its 
satisfaction,  within  New  York,  prop- 
erty of  the  defendant  in  that  state. 
To  that  extent  it  would  be  held  valid, 
as  a  proceeding  in  rem;  but  it  has  no 
binding  force  in  personam,  for  want  of 
jurisdiction  of  the  person.  To  the  ex- 
tent in  which  jurisdiction  existed,  will 
faith  and  credit  be  given  to  the  judg- 
ment in  this  state  and  no  further.  Thus, 
if  personal  property  of  the  defendant 
had  been  sold  under  this  judgment,  in 
New  York,  and  the  purchaser  had 
brought  the  property  into  this  state, 
he  would  be  protected  against  a  claim 
of  the  defendant.  The  judgment,  and 
sale  thereunder,  would  sustain  his  title. 
But  for  all  the  purposes  of  establishing 
a  personal  claim  against  the  defendant, 
it  is  a  mere  nullity,  and  it  makes  no 
difference  whether  valid,  and  in  con- 
formity with  the  course  and  practice 
of  the  court  where  rendered,  or  other- 
wise."    Kane   v.  Cook,  8   Cal.  449. 

53.  Dow  V.  Blake,  148  111.  76,  85  N. 
E.  761,  39  Am.  St.  Kep.  156;  Trow- 
bridge V.  Spinning,  23  Wash.  48,  62 
Pac.  125,  83  Am.  St.  Rep.  806,  54  L. 
E.  A.  204.  Compare  mpra,  III,  B,  1,  a, 
(II),   (C). 
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A  judgment  must  be  final  to  consti- 
tute a  merger  or  res  judicata  and  en- 
titled to  recognition  as  such  elsewhere. 
See  the  title  "Res  Judicata,"  and  15 
Standard  Prog.  595,  et  seq. 

[a]  "Judgments  and  decrees  are 
recognized,  by  courts  other  than  those 
in  which  they  are  rendered,  as  debts 
of  record,  but  not  unless  they  are  final 
and  complete  to  the  extent  of  resting 
absolute  and  unconditional  right  in  the 
persons  in  whose  favor  they  are  made, 
.  .  .  This  principle  applicable  to  ac- 
tions on  judgments  and  decrees  has  full 
force  and  effect  in  actions  on  judgments 
and  decrees  of  the  courts  of  sister 
states,  the  benefits  of  which  are  pre- 
served and  sustained  by  the  constitu- 
tion and  laws  of  the  United  States." 
Henrv  v.  Henry,  74  W.  Va.  563,  82  S. 
E.   522,  L.  R.   A.   1916B,   1024. 

[b]  Judgment  on  Contempt  Pro- 
ceedings.— A  decree  adjudging  that  a 
certain  sum  is  due  from  the  defendant 
to  the  plaintiff  for  arrears  for  alimony, 
although  made  in  contempt  proceed- 
ings on  the  original  decree  of  divorce 
for  failure  to  comply  therewith,  is  a 
final  judgment  and  as  such  decree  un- 
der the  laws  of  Illinois  has  the  force 
and  effect  of  a  judgment  at  law  for 
the  payment  of  money,  an  action  on 
such  decree  of  another  state  may  be 
maintained  in  this  state.  De  Longe  v. 
Eischback,  153  Wis.  193,  140  N.  W. 
1125, 

[c]  Judgment  Payable  in  Gold  Coin, 
A  judgment  for  a  certain  sum  of  money 
payable  "in  United  States  gold  coin" 
is  an  obligation  for  the  direct  payment 
of  money  and  cannot  be  regarded  as  a 
judgment  for  the  payment  of  an  un- 
liquidated amount  to  be  determined  ac- 
cording to  the  fluctuations  of  the  gold 
market,  and  an  action  of  debt  is  prop- 
erly brought  on  such  judgment,  Bel- 
ford  V.  Woodward,  158  111.  122,  41  N. 
E.   1097,  29  L.  R.   A.   593. 

[d]  The  fact  that  costs  remain  to 
be  taxed  does  not  affect  the  finality  of 
the  judgment  sued  on,  as  the  taxation 
of  costs  is  incidental  to  the  judgment 
and  is  not  an  essential  part  thereof. 
Clark  V.  Barber,  21   App.  Cas.   (D.  C) 

.274. 
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will  not  support  an  action.^*  An  action  may  be  brought  on  a  judgmonl 
by  conl'ession  rendered  by  a  court  of  another  state.^'  No  action  c.in 
be  maintained  on  a  judgment  which  is  dorm,ant  and  unenforceable  liy 
action  under  the  laws  of  the  state  where  the  judgment  was  rendered.^" 
If  the  terms  or  conditions  of  the  judgment  are  such  that  a  judgment 
imposing  the  same  obligations  cannot  be  rendered  in  another  state,  no 


54.  Brinkky  t\  Brinkley,  5G  N.  T. 
192. 

55.  Ind. — Kingman  v.  Paulsen,  126 
Ind.  507,  2G  N.  E.  393,  22  Am.  St.  Rep. 
611.  Kan.— Ritter  r.  Hofifman,  35  Kan. 
215,  10  Pac.  576.  Mass.— Van  Norman 
V.  Gordon,  172  Mass.  576,  53  N.  E.  267, 
70  Am.  St.  Rep.  304,  44  L.  R.  A.  840; 
Richards  r.  Barlow,  140  Mass.  218,  6  N. 
E.  68.  Mo. — Vennum  v.  Mertens,  119 
Mo.  App.  461,  95  S.  W.  292.  Neb. 
Nicholas  v.  Farwell,  24  Neb.  180,  38  N. 
W.  820.  N.  Y.— Teel  r.  Yost,  128  M. 
y.  387,  28  N.  E.  353,  13  L.  R.  A.  796; 
Trebileo.K  v.  McAlpine,  62  Hun  317,  17 
N  Y.  Supp.  221.  Ohio.— Sipes  v.  Whit- 
ney, 30  Ohio  St.  69.  W.  Va.— Coleman 
t?.  Waters,  13  W.  Va.  278. 

[a]  "The  fact  that  the  defendant 
was  a  non-resident  of  the  state  in  which 
the  note  was  executed  and  made  pay- 
able, is  no  defense  to  the  entering,  by 
confession,  of  a  judgment  thereon  in 
the  state  of  its  execution  and  where 
it  was  to  be  paid.  As  we  view  it,  the 
record  offered  shows  a  valid  judgment 
under  the  laws  of  Illinois,  and  was 
properly  authenticated  as  provided  by 
the  acts  of  Congress,  as  well  as  by  our 
statutes,  and  until  otherwise  properly 
impeached,  was  entitled  to  be  given 
such  faith  and  credit  as  it  had  by  law 
or  usage  in  the  courts  of  the  state  in 
which  it  was  rendered."  Vennum  v. 
Holmberg,   51    Colo.   306,   117   Pac.   169. 

[b]  But  under  a  bond  authorizing 
"any  attorney  of  any  court  of  record 
in  the  state  of  New  York  or  any  other 
state  to  confess  judgment"  the  defend- 
ant "did  not  consent  to  be  bound  by 
the  local  laws  of  every  state  in  the 
Union  relating  to  the  rendition  of  judg- 
ment against  their  own  citizens  with- 
out service  or  appearance,  but  on  the 
contrary  made  such  appearance  a  con- 
dition of  judgment.  And  even  if  judg- 
ment could  have  been  entered  against 
him,  not  being  served  and  not  appear- 
ing, in  each  of  the  states  of  the  Union, 
in  accordance  with  the  laws  therein 
existing  upon  the  subject,  he  could  not 
bo  held  liable  upon  such  judgment  in 
any  other  state  than  that  iu  which  it 


was  so  rendered,  contrary  to  the  laws 
and  policy  of  such  state.  The  courts 
of  Maryland  were  not  bound  to  hold 
this  juilgment  as  obligatory  either  on 
the  ground  of  comity  or  of  duty,  there- 
by permitting  the  law  of  another  state 
to  override  their  own."  Grover  &  B. 
S.  Mach.  Co.  V.  Radcliffe,  137  U.  S. 
287,  11  Sup.  Ct.  92,  34  L.  ed.  670. 

[c]  But  if  the  confession  of  judg- 
ment was  made  by  a  person  who  had 
no  authority,  that  fact  may  be  shown 
in  an  action  on  the  judgment  brought 
in  another  state.  Central  Pennsylvania 
Soc.  r.  Larue,  164  Mo.  App.  93,"  148  S. 
W.  152. 

56.  Chapman  r.  Chapman,  48  Kan. 
636,  29  Pac.  1071;  St.  Louis  Type  F. 
Co.  V.  .Jackson,  128  Mo.  119,  30  S.  W. 
521;  Baker  v.  Stonebraker,  36  Mo.  338. 
Compare  Beer  v.  Simpson,  65  Hun  17, 
10  N.  Y.  Supp.  578,  22  Civ.  Proc.  351, 
47  N.  Y.  St.  219. 

fa]  But  an  action  may  be  brought 
on  an  order  or  judgment  of  revival. 
Thomas  v.  Lally,  28  Cal.  App.  308,  152 
Pac.  53. 

[b]  A  revival  of  the  judgment  lien 
by  scire  facias  without  personal  service 
of  process  is  not  a  judgment  upon  which 
an  action  may  be  maintained  iu  another 
state  where  the  original  judgment  is 
barred  by  the  statute  of  limitations. 
Evans  r.  Reed,  2  Mich.  N.  P.  212. 

[c]  "The  question  thus  presented  by 
the  pleadings  is,  can  a  suit  be  main- 
tained in  the  courts  of  this  state  upon 
a  judgment  of  a  court  of  another  state, 
rendered  upon  returns  of  nihil  to  two 
successive  writs  of  scire  facias  issued 
to  revive  a  judgment  in  the  foreign 
court  of  more  than  twenty  years  stand- 
ing, where  the  defendant  .  .  .  had  no 
notice  of  such  writs?  .  .  .  We  have  no 
hesitation  ...  in  treating  this  judg- 
ment as  one  rendered  without  notice  or 
service  of  process,  and  of  no  validity 
as  the  foundation  of  an  action  here, 
whatever  may  be  its  effect  in  the  state 
where  it  was  rendered,  or  upon  the 
property  of  the  defendant,  if  any,  there 
situated."  Weaver  v.  Boggs,  38  Md. 
255. 
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action  can  be  there  maintained  r.pon  it."  A  deficiency  judgment  in 
an  action  of  foreclosure  of  mortg'ige  cannot  be  enforced  by  an  action 
in  another  state  until  after  the  sale  of  the  mortgaged  property."^ 

Leave  of  Court. —  A  statutory  provision  forbidding  suits  upon  judg- 
ments of  courts  of  record,  without  leave  to  bring  such  suits  is  intended 
only  to  govern  domestic  judgments  and  cannot  be  extended  to  judg- 
ments rendered  by  courts  of  other  states,'^  unless  the  statute  expressly 
so  provides.*^" 

(B.)  Effect  or  Stay  and  Other  Proceedings  in  Sister  State.  —  The 
pendency  of  equitable  proceedings  in  the  courts  of  the  state  where  it 
was  rendered  to  set  aside  the  judgment  constitutes  no  obstacle  to  an 
action  on  the  judgment  in  another  state,"  but  no  action  can  be  brought 
on  a  judgment  of  another  state,  the  enforcement  of  which  is  there  en- 
joined'^^  or  stayed*^^  in  such  way  as  to  prevent  an  action  being  brought 


57.  See   Thorner  v.  Batory,  41   Md 
593,  20  Am.  Eep.   74. 

[a]  Alternative  Judgment.— "  The 
judgment  sued  on  is  not  such  an  one 
as  the  courts  of  this  state  can  carry 
into  effect  by  a  lilce  judgment  to  be 
rendered  here.  Any  other  judgment 
would  be  transcending  the  powers  of 
our  courts,  which  must  be  limited  to 
the  same  measure  of  relief  which  the 
plaintiffs  were  entitled  to  in  the 
state  of  Tennessee.  The  action 
brought  on  this  subject  is  an 
action  of  debt  in  which  the  only  judg- 
ment that  can  be  rendered  is  for  a  cer- 
tain sum  of  money.  It  is  clear  that 
such  an  unconditonal  judgment  would 
take  from  the  defendant  the  right 
which  lie  had  under  the  Tennessee 
judgment  to  satisfy  it  by  returning  the 
property,  and  to  that  extent  would  work 
an  unauthorized  change  of  the  rights 
of  the  parties."  Thorner  V.  Batory,  41 
Md.   59.3,  20  Am.  Eep.  74. 

58.  Smith  r.  Moore,  53  Mo.  App.  525. 

59.  Union  Trust  Co.  f.  Rochester  & 
P.  E.  Co.,  29  Fed.  609;  Weber  v.  Yancy, 
7  Wash.  84,  34  Pac.  473.  See  also 
Morton  v.  Palmer,  60  Hun  583,  14  N. 
Y.  Supp.  912,  21  Civ.  Proc.  94,  39  N. 
Y.  St.  236;  Goodyear  D.  V.  Co.  V.  Fris' 
selle,  22  Hiin    (N.  Y.)   174. 

As  to  necessity  for  leave  to  sue  on  a 
domestic  judgment,  sec  supra,  III,  B, 
1.  b. 

Leave  to  sue  on  a  federal  court  judg- 
ment, see  infra,  III,  B,  3. 

60.  Hinman  v.  Hare,  13  W.  N.  C. 
(Pa.)   251. 

61.  Parker  v.  Bowman,  83  Ark.  508, 
104  S.  W.  158;  Tompkins  v.  Cooper,  97 
Ca.  631,  25  S.  E.  247. 
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62.  See  note  following. 

[a]  "We  are  bound  ...  to  respect 
the  order  of  the  Ohio  court  allowing 
the  injunction,  which  is  to  be  held  as 
res  judicata  between  the  parties,  sus- 
pending to  all  intents  and  purposes  the 
absolute  effect  of  the  judgment.  It  is 
no  answer  to  this  that  the  security  had 
not  been  entered  before  the  commence 
ment  of  this  suit.  It  is  for  the  plain- 
tiff to  apply  to  the  Ohio  court  to  re- 
voke its  decree  allowing  the  injunction, 
if  security  has  not  been  entered  in  due 
time.  But  while  it  is  subsisting,  the 
judgment  is  not  final,  and  no  action  can 
be  obtained  on  it  as  such."  Palmer  V 
Palmer,  2  Miles  (Pa.)  373. 

63.  Nazro  r.  McCalmont  Oil  Co.,  36 
Hun  (N.  Y.)  296.  See  also  supra,  III, 
B,  1,  a,  (II),  (C),  (2),  and  the  titltf 
"Supersedeas  and  Stay  of  Proceed- 
ings. ' ' 

[a]  "Regarding  the  judgment  as  a 
contract,  it  must  be  held,  we  think,  to 
be  such  a  contract  as  the  laws  oi 
Pennsylvania  make  it,  and  that  is  one 
not  enforceable  until  the  expiration 
of  the  stay  of  execution.  The  action 
in  this  state  in  which  the  attachment 
issues,  is  based  altogether  upon  the 
judgment.  The  recognizance  by  which 
the  execution  is  stayed  became  part 
of  the  record  of  the  judgment,  and 
while  it  remains  in  full  force  and  ef 
feet  the  law  of  Pennsylvania  prevents 
the  issuing  of  any  execution  to  collect 
the  judgment  until  the  expiration  of 
the  stay,  and  this  because  the  stay  is 
a  part  of  the  'contract,  express  or  im- 
plied,' upon  which  the  plaintiff  hast 
sued  out  his  attachment.  It  is  in  its 
I  nature  a  contract  not  yet  due,  and  for 
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on  it  there/'*  Neither  the  fact  that  another  action  is  pending  in  a  sis- 
ter state  upon  the  same  judgment,'-"''  or  the  fact  that  an  execution  has 
been  issued  and  levied  upon  defendant's  property  situated  in  the  state 
where  the  original  judgment  was  rendered,'"'  or  that  an  appeal  has  been 
taken  from  the  judgment*"  is  a  bar  to  an  action  thereon  in  another  state 
unless  such  other  proceedings  prevents  action  on  the  judgment  where 
rendered. 

(C.)  Decrees  in  Equity.  —  Generally  an  action  may  be  maintained  on 
a  decree  of  a  court  of  equity  of  another  state  directing  the  payment  of 
a  specific  sum  of  money,'''^  though  in  some  jurisdictions  an  action  can- 


that  reason  not  yet  enforceable  in  thi? 
state  by  attachment  against  the  prop 
erty  of  the  defendant."  Nazro  v.  Mc- 
Calmont   Oil   Co.,   \\<o   Hun    (N.   Y.)    296 

64.  See   note  following. 

[a]  Where  Stay  Bond  Does  Not  Pre- 
vent Action. — Where  in  an  action  on  a 
judgment  rendered  in  Ohio  it  was  al- 
Iege<l  in  the  answer  that  an  appeal  from 
the  judgment  is  pending  and  that  » 
supersedeas  bond  had  been  filed  to  staj 
proceedings,  but  the  Ohio  statutes  were 
not  introduced  in  evidence,  it  will  be 
presumed  that  they  are  like  those  iu 
this  state.  "Under  our  practice  a  su- 
persedeas bond  given  in  proceedings  in 
error  serves  the  purpose  of  staying  thg 
execution  of  the  judgment  only.  .  .  _  . 
A  stay  of  execution  is  no  obstacle  in 
the  way  of  another  action  on  the  judg 
ment."  Poll  v.  Hicks,  67  Kan.  191,  72 
Pac.  847. 

65.  McArthur  v.  Goddin,  12  Bush 
(Ky.)  274,  See  1  Standard  Proc.  1003; 
1004. 

66.  Field  v.  Sanderson,  34  Mo.  542, 
86  Am.  Dec.  124.  Compare  supra,  III, 
B,  1,  a,   (I). 

67.  U.  S.— Woodbridge,  etc.  Co.  r 
Ritter,  70  Fed.  677;  Troy  City  Bank  r 
Lauman,  24  Fed.  Cas.  No.  14^194.  Cal 
Taylor  r.  Shew,  39  Cal.  536,  2  Am.  Rep 
538.  Conn. — Bank  of  North  America  t: 
Wheeler,  28  Conn.  433,  73  Am.  Doc.  683 
III.— Dow  r.  Blake,  148  111.  76,  35  N.  E 
761,  39  Am.  St.  Eep.  156.  Kan.— Pol) 
r.  Hicks,  67  Kan.  191,  72  Pac.  847.  Ky 
McArthur  v.  Goddin,  12  Bush  274.  La. 
Gaines'  Succession,  45  La.  Ann.  1237, 
14  So.  233.  Mass.— Clark  r.  Child,  13(- 
Mass.  344;  Faber  r.  Hovey,  117  Mass. 
107,  19  Am.  Rep.  398.  Neb.— Lonergau 
r.  Lonergan,  55  Neb.  641,  76  N.  W 
16.  Nev.— Rogers  r.  Hatch,  8  Nev.  35. 
N.  J.— Snvdam  v.  Hovt's  Admrs.,  25 
N.  ,T.  L.  2.30.  Pa.— Merchants'  Ins.  Co 
f.  De  Wolf,  33  Pa.  45,  75  Am.  Dec.  577. 


Va. — Piedmont,  etc.  Ins.  Co.  v.  Bay,  75 
Va.  821. 

See   i^receding  note. 

As  to  effect  of  appeal  in  preventing 
action  where  the  judgment  was  rend- 
ered, see  supra  III,  B,  1,  a,  (II),  (C), 
(2). 

68.  U.  S. — Pennington  v.  Gibson,  16 
How.  65,  14  L.  ed.  847;  Mellen  v.  Hor- 
lick,  31  Fed.  865.  Ala.— Green  v.  Foley, 
2  Stew.  &  P.  441.  Cal.— Ames  v.  Hoy, 
12   Cal.   11.     Conn. — Drakesly  v.   Roots, 

2  Root  138.  Ga. — Tompkins  v.  Cooper, 
97  Ga.  631,  25  S.  E.  247.  lU.— Dow  r. 
Blake,  148  111.  76,  35  N.  E.  761,  39  Am. 
St.  Rep.  156;  Warren  r.  McCarthy,  25 
111.  95;  Blattner  v.  Frost,  44  111.  'App. 
580.  Ky.— Williams  v.  Preston,  3  J.  J. 
Marsh.  600,  20  Am.  Dec.  179;  Fletcher 
V.  Ferrcl,  9  Dana  372,  35  Am.  Dec.  143. 
Me. — McKim  v.  Odom,  12  Me.  94.  Mass. 
Howard  v.  Howard,  15  ^Mass.  196.  Miss. 
Barringer  v.  Boyd,  27  Miss.  473.  Mo. 
Davis  V.  Cohn,"96  Mo.  App.  587,  70 
S.  W.  727.  N.  Y.— Dubois  v.  Dubois, 
6  Cow.  494.  N.  C. —  Pennington  v.  Haves, 

3  N.  C.  502.  Ohio.— Moore  v.  Ad'ie's 
Admr.,  18  Ohio  430.  Okla.— Blumle  r. 
Kramer,  14  Okla.  366,  79  Pac.  215.  Ore. 
Do  Vail  V.  De  Vail,  57  Ore.  128,  109 
Pac.  755,  110  Pac.  705;  Mover  v.  Brooks, 
29  Ore.  203,  44  Pac.  28l",  54  Am.  St. 
Rop.  790.  R.  I. — Wagner  r.  Wagner, 
26  R.  I.  27,  57  Atl.  1058,  65  L.  R.  A. 
816.  Tenn.— Hunt  r.  Lvle,  6  Yerg.  412. 
Vt.— Thrall  r.  Waller, '  13  Vt.  231,  37 
Am.   Dee.  592.     Wis. — Kunze   f.  Kunze, 

04  Wis.  54,  68  N.  W.  391,  59  Am.  St. 
Rop.  857. 

Compare  svpra,  III,  B,  1,  a,  (II),  (D). 

[a]  "It  is  a  general  principle,  that 
where  a  man  is  under  an  obligation  to 
pay  a  certain  sum  of  money,  whether 
that  obligation  is  founded  on  a  con- 
tract, or  the  judgment  of  a  court,  an 
action  of  debt  lies.  On  that  principle, 
we  support  actions  of  debt  on  foreign 
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not  be  maintained  on  such  a  decree.*'^  Where  the  decree  directs  the 
performance  of  acts  rather  than  the  payment  of  money  no  action  can 
be  brought  thereon.^"  A  decree  for  the  payment  of  alimony  in  a  lump 
sum  may  be  enforced  in  another  state  by  an  action  at  law/^  but  condi- 


judgments.  And  I  confess,  I  see  no 
reason  why  a  decree  in  chancery  is 
not  as  strong  as  a  foreign  judgment. 
If  it  be  objected,  that  proceedings  in 
chancery  are  not  according  to  the  course 
of  the  common  law,  the  same  objection 
lies  against  judgments  of  courts  on  the 
continent  of  Europe,  where  the  pro- 
ceedings are  according  to  the  civil  law. 
To  be  sure,  in  case  of  a  foreign  judg- 
ment, the  defendant  is  permitted  to 
deny  the  original  cause  of  action.  But 
so  likewise  would  the  defendant  in  the 
present  case  have  been  permitted  to 
enter  into  the  merits  of  the  original 
controversy,  were  it  not  for  the  consti- 
tution and  laws  of  the  United  States, 
which  forbid  it.  .  .  .  It  was  also  ob- 
jected, that  a  decree  in  chancery,  may 
be  opened,  altered,  or  annulled,  on  a 
bill  of  review.  True  it  may;  and  so 
may  a  judgment  at  law  be  reversed  on 
a  writ  of  error.  But  still,  an  action  of 
debt  lies  on  the  judgment,  as  long  as  it 
is  in  force,  should  it  be  afterwards  re- 
versed, the  injured  party  would  not  be 
without  remedy,  and  the  same  would 
be  the  ease  should  a  decree  in  chancery 
be  reversed."  Evans  v.  Tatem,  9  Serg. 
&  E.    (Pa.)    252,  11  Am.  Dec.  717. 

[b]  Conditional  Decree. — But  where 
the  decree  as  a  conditon  to  recovery 
required  the  plaintiff  to  execute  and 
deposit  with  the  clerk  a  certain  deed 
and  the  plaintiff  complied  with  this 
conditon  before  the  judgment  was  rend- 
ered and  therafter  was  given  an  abso- 
lute and  unconditional  judgment  for  the 
recovery  of  a  specific  sum  of  money,  al- 
though the  decree  included  a  provision 
that  upon  satisfaction  of  the  judgment 
the  deed  should  be  delivered  to  the  de- 
fendant, an  action  thereon  may  be  main- 
tained. McLain  v.  Parker,  88  Kan.  717, 
129  Pac.  1140. 

69.  Boyle  i:.  Schindel,  52  Md.  1.  See 
Elliott  V.  Ray,  2  Blackf.  (Ind.)  31, 
that  debt  is  maintainable  on  such  a  de- 
cree only  when  it  has,  where  rendered, 
the  force  and  effect  of  a  judgment  at 
law. 

70.  Warren  v.  McCarthy,  25  HI.  95. 
Compare  Blattner  v.  Frost,  44  111.  App, 
580. 
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71.  U.  S.— Lynde  r.  Lynde,  181  U. 
S.  183,  21  Sup.  Ct.  555,  45  L.  ed.  810; 
Barber  r.  Barber,  21  How.  582,  16  L. 
ed.  226;  Knapp  v.  Knapp,.  59  Fed.  C41. 
Ala. — Harrison  v.  Harrison,  20  Ala.  629, 
56  Am.  Dec.  227.  D.  Cl. — Davis  v. 
Davis,  29  App.  Cas.  258,  9  L.  R.  A.  (N, 
S.)  1071.  111.— Dow  V.  Blake,  148  111. 
76,  35  N.  E.  761,  39  Am.  St.  Rep.  156. 
Mo. — Brisbane  v.  Dobson,  50  Mo.  App. 
170.  N.  J,— Bennett  v.  Bennett,  63  N. 
J.  Eq.  306,  49  Atl.  501.  N.  Y.— Lynde 
V.  Lynde,  162  N.  Y.  405,  56  N.  E.  979, 
7C  Am.  St.  Rep.  332,  48  L.  R.  A.  679. 
Wis. — De  Longe  v.  Fischback,  153  Wis, 
J  93,  140  N.  W.  1125  (judgment  in  con- 
tempt proceedings  for  non-payment  of 
alimonv) ;  Kunze  v.  Kunze,  94  Wis.  54, 
68  N.  W.  391,  59  Am.  St.  Rep.  857. 

See  7  Standard  Proc.  838. 

[a]  "The  principal  contention  .  . 
is  that  the  judgment  of  $5,000,  as  for 
alimony  in  gross,  given  by  the  circuit 
court  of  thfl  city  of  St.  Louis,  is  not  a 
final  judgment,  because  the  statute  of 
Missouri  provides  that  the  court,  on 
the  application  of  either  party,  may 
make  such  alteration  from  time  to  time 
as  to  the  allowance  of  alimony  as  may 
be  proper;  that  the  judgment  of  a  sis- 
ter state  cannot  be  sued  upon  in  this 
state  unless  it  is  final  and  conclusive 
in  the  state  M'here  it  Vv^as  rendered,  ac- 
cording to  the  law  of  that  state.  .  .  . 
An  ordinary  judgment  or  decree  in  a 
suit  at  law  or  in  equity  may  be  dis- 
charged by  payment,  or  new  facts  might 
arise  after  judgment  warranting  its 
discharge  or  modification  by  the  court, 
and  proceedings  by  petition  in  the 
same  suit  might  be  entertained  by  the 
court  for  that  purpose.  That  would  not 
affect  the  finality  in  the  first  instance. 
So,  in  the  case  at  bar,  facts  might  oc- 
cur after  the  decree  .  .  .  which  would 
authorize  the  court  to  recall  the  de- 
cree. .  .  Should  any  modification  there- 
of be  hereafter  made  in  the  courts  of 
Missouri,  our  courts,  by  proper  proceed- 
ing instituted  therein,  will  give  effect 
to  such  modification,  thereby  carrying 
out  the  requirements  of  the  federal  con- 
stitution. If  any  modification  was  made 
before  this  action  was  instituted,  it  can 
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tional  orders  for  alimony,"  or  orders  for  alim.ony  not  \''et  accrued,"'' 
cannot  bo  enforced  by  an  action  in  another  state.  Nor  can  an  action  be 
maintained  upon  an  order  for  alimony  pendente  lite.'^*  And  if  the  de- 
cree for  alimony  is  subject  to  modification  in  the  state  where  rendered 
it  is  not  within  the  protection  of  the  full  faith  and  credit  clause  of  the 
United  States  constitution/^ 

b.    Form  of  Action.  —  Debt  is  the  proper  remedy  on  a  judgment  of 
a  court  of  another  state/*^  rather  than  assumpsit,"  although  in  some^^ 


be  pleaded  by  way  of  a  defense  or 
counter  claim  in  this  action.  .  .  For 
the  reasons  given  herein,  we  think  the 
lower  court  erred  in  sustaining  the  de- 
murrer to  the  amended  complaint." 
Trowbridge  v.  Spinning,  23  Wash.  48, 
62  Pac.  125,  83  Am.  St.  Rep.  806,  54  L. 
K.  A.  204. 

72.  Henry  v.  Henry,  74  "W.  Va.  563, 
82  S.  E.  522,  L.  R.  A.  1916B,  1024. 

73.  Israel  r.  Israel,  148  Fed.  576,  79 
C.  C.  A.  32,  9  L.  R.  A.  (N.  S.)  1168. 

74.  Geisler  r.  Geisler,  30  Ky.  L.  Rep. 
430,  98  S  W.  1023;  Brinkley  v.  Brinkley, 
50  N.  Y.  192.  See  also  Vino  v.  Vine, 
21  R.  I.  190,  42  Atl.  871. 

[a]  "The  case  at  bar  is  not  even 
the  case  of  a  final  allowance  of  ali- 
mony; it  is  simply  an  order  pendente 
lite.  When  the  court  that  rendered  it 
came  to  render  his  final  judgment  in 
the  case  he  had  authority  to  disregard 
it  entirely  and  to  make  such  judgment 
on  the  question  of  alimony  as  the  proof 
on  the  whole  action  justified.  ...  It 
is  not  uncommon  in  such  cases  for  the 
court  in  rendering  the  final  judgment  to 
take  into  consideration  what  has  been 
paid  under  the  pendente  lite  allowance 
and  to  give  a  judgment  for  such  bal- 
ance as  may  bo  dei?med  proper  under  all 
the  proof."  Geisler  r.  Geisler,  30  Ky. 
L.  Rep.  430,  98  S.  W.  1023. 

[b]  In  Sistare  v.  Sistare,  80  Conn. 
1,  66  Atl.  772,  it  is  said  that  the  courts 
are  not  only  under  no  constitutional 
obligation  to  give  effect  to  an  order  for 
alimony  pendente  lite  "but  ought  not, 
as  an  act  of  comity,  to  do  so,  since  it 
would  thus  be  given  a  greater  effect 
than  would  be  given  to  it  in  the  jur- 
isdiction of  its  origin." 

75.  7  Stand.vrd  Proc.  838. 

76.  U.  S.— Tompkins  v.  Craig,  102 
Fed.  69.  Ala.— Carter  v.  Crews,  2  Port. 
81.  Ark. — Morehead  r.  Grisham,  13 
Ark.  431.  Conn. — Sterne  v.  Spalding, 
Kirbv  177.  111.— Belford  v.  Woodward, 
158  in.  122,  41   N.  E.  1097,  29  L.  R. 


A.  593.  Ind.— Cole  v.  Driskell,  1  Blackf. 
16.  See  Elliott  r.  Ray,  2  Blar-kf.  31. 
Ky.— Garland  r.  Tucker,  1  Bibb  361. 
Mo. — Smith  v.  Kander,  58  Mo.  App.  61. 
N.  Y. — Andrews  v.  Montgomery,  19 
Johns.  162.  Ohio.— Headlev  v.  Roby,  6 
Ohio  521.  S.  C— Mclntire'r.  Caruth,  3 
Brev.  395,  1  Treadw.  457.  Vt.— Boston 
I.  R.  Factory   v.  Hoit,  14  \t.  92. 

See  generally  the  title  "Debt." 

■Compare  supra,  ITT,  B,  1,  c. 

77.  Garland  v.  Tucker,  1  Bibb  (Ky.) 
361;  Gooding  r.  Kingston,  20  Mich.  439, 
common  counts.  See  also  cases  in  pre- 
ceding note. 

Compare  supra,  TIT,  B,  1,  c. 

[a]  The  "judgments  of  the  courts 
of  the  several  states,  when  properly  au- 
thenticated, are  now  put  upon  the  same 
footing  as  domestic  judgments.  The 
consequence  of  this  has  been  to  change 
the  effect  of  a  judgment  from  another 
state,  when  offered  as  evidence.  It  is 
no  longer  received  as  mere  prima  facie 
evidence  of  a  simple  contract  debt,  but 
as  conclusive,  as  evidence  of  incontro- 
vertible verity  of  a  specialty,  the  mer- 
its of  which  cannot  be  re-examined, 
and  which,  under  the  constitution  of  the 
Lnited  States  and  the  law  of  Congress, 
is  entitled  to  all  the  sanctity  of  a  do- 
mestic judgment.  On  such  a  judgment 
assumpsit  will  not  lie."  McKim  v. 
Odom,  12  Me.  94. 

78.  U.  S.— Mellin  r.  Ilorlick,  31  Fed. 
865.  Ky. — Williams  r.  Preston,  3  J.  J. 
Marsh.  600,  20  Am.  Dec.  179.  Mass. 
Buttrick  c.  Allen,  8  Mass.  273,  5  Am. 
Dec.  105.  Pa.— Finch  r.  White,  190  Pa, 
86,  42  Atl.  457.  S.  C. — Lambkin  f. 
Nance,  2  Brev.  99. 

fa]  In  Pennsylvania  the  plaintiff's 
statement  in  assumpsit  on  a  foreign 
judgment  must  be  accompanied  by  a 
complete  copy  of  the  whole  record. 
"The  reason  is  obvious.  Unless  tho 
whole  record  is  displaye<l,  the  court  can- 
not exercise  its  own  judgment  concern- 
ing the  existence  of  the  right  of  acticn, 
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cases  it  has  been  held  that  assumpsit  may  be  maintained  on  such  a  judg- 
ment, and  the  statute  sometimes  so  provides.'^^ 

c.  Parties.  —  As  to  the  parties  plaintiff  an  action  upon  judgment 
of  a  sister  state  is  governed  by  the  general  rules  elsewhere  discussed.^'* 

Defendant. —  Where  the  obligation  upon  which  the  judgment  was  re- 
covered is  joint  and  several,  an  action  may  be  brought  thereon  in  an- 
other state  against  any  of  the  defendants,^^  but  where  the  obligation 
is  joint,  an  action  thereon,  in  the  absence  of  a  statute  modifying  the 
common  law,  must  be  brought  against  all  the  defendants  jointly.^^ 

d.  Declaration  or  Complaint.— (I.)  Generally.  —  An  action  founded 
on  a  judgment  of  another  state  must  be  governed  by  the  rules  of  plead- 
ing prevailing  wdiere  such  action  is  brought.^^    Ordinarily  the  laws  of 


but  is  obliged  to  accept  the  plaintiff's 
choice  as  determining  finally  this  es- 
sential question."  Tompkins  v.  Craig, 
102  Fed.  69. 

79.  See  Knapp's  Exr.  r.  Kingsbury, 
51  Ala.  563;  Detroit  Sav.  Bank  v.  Zieg- 
ler,  49  Mich.  157,  13  N.  W.  496,  43 
Am.  Eep.  456;  Woods  v.  Ayres,  39  Mich. 
345,  33  Am.  Eep.  396. 

80.  See  supra,  III,  B,  1,  f,  and  the 
title    "Parties." 

[a]  Joining  All  the  Plaintiffs.— A 
judgment  of  a  court  of  another  state 
in  favor  of  joint  plaintiffs  cannot  be 
sued  upon  by  one  of  the  plaintiffs  with- 
out showing'  a  reason  for  the  omission 
of  the  otliers.  Jansen  v.  Hyde,  8  Colo. 
App.  38.  44  Pac.  760;  Gilbert  V.  Allen, 
57  Ind.  524. 

[b]  By  Real  Party  in  Interest. 
Where  under  statute  an  action  must  be 
brought  by  the  real  party  in  interest  an 
action  on  a  judgment  of  a  court  of  an- 
other state  may  be  brought  by  the 
owner  of  the  judgment  though  he  is 
not  named  therein.  Hence,  where  the 
judgment  was  recovered  by  the  assig- 
nor of  the  chose  in  action  upon  which 
it  was  based,  for  the  benefit  of  the  as- 
signee, the  latter  may  maintain  the  ac- 
tion on  the  judgment  in  his  own  name. 
Greene  v.  Eepublic  F.  Ins.  Co.,  84  N. 
Y.  572. 

[c]  The  assignee  of  the  judgment 
may  sue  on  it.  Anthony  v.  Masters,  28 
Ind.  App.  239,  62  N.  E.  505. 

[d]  Where  an  administrator  has  re- 
covered a  judgment  in  his  representa- 
tive capacity  he  may  nevertheless  sue 
on  it  in  another  state  in  his  individual 
capacity.  Talmage  v.  Chapel,  16  Mass. 
71,  where  the  court  says:  "An  admin- 
istrator appointed  here  could  not  main- 
tain an  action  upon  this  judgment,  not 
being  privy  to  it.     Nor  could  he  main- 
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tain  an  action  on  the  original  contract; 
for  the  defendants  might  plead  in  bar 
the  judgment  recovered  against  them 
in  New  York.  The  debt  sued  for  is  in 
truth  due  to  the  plaintiff  in  his  personal 
capacity.  For  he  makes  himself  ac- 
countable for  it  by  bringing  his  action; 
and  he  may  well  declare  that  the  debt 
is  due  to  himself." 

SI.  McElroy  v.  Ford,  81  Mo.  App. 
500;  Yarn  v.  Arnold  Hat  Co.  (Tex.  Civ, 
App.),  124  S.  W.  693. 

[a]  Where  a  judgment  is  based  upon 
a  note  executed  by  defendants  for  a 
partnership  debt,  the  reduction  of  tho 
"note  to  a  judgment  did  not  create  a 
new  liability  or  contract,  but  ascer- 
tained the  legal  rights  of  the  parties 
to  the  contract.  .  .  .  The  obligation  of 
the  defendants  was  not  changed,  but 
adjudicated.  The  judgmsnt  did  not 
consolidate  the  obligation,  which  was 
joint  and  several,  into  a  joint  obliga- 
tion only,  but  followed  the  original  con- 
tract, and  must  be  held  to  be  a  joint 
and  several  judgment  because  founded 
on  a  joint  and  several  promissory 
note."  McElroy  v.  Ford,  81  Mo.  App, 
500. 

82.  Hanley  v.  Donoghue,  59  Md.  239, 
43    Am.   Eep,   554,     See  supra,   III,  B, 

[a]  Although  there  are  two  judg- 
ments, separate  in  form,  yet  if  it  is 
f-hown  in  the  complaint  that  each  of 
those  judgments  was  recovered  upon  an 
obligation  of  both  defendants,  there  is 
no  reason  to  conclude  from  the  form  in 
\^hich  the  judgments  were  rendered  that 
the  joint  liability  of  the  parties  had 
been  severed.  Oyster  v.  Peavy,  40  N. 
J,  L.  401, 

83,  See  De  Vail  v.  De  Vail,  57  Ore. 
128,  109  Pac,  755,  110  Pac.  705. 

[a]     Must   Not  Deny  Remedy.— But 
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pistor  states  cannot  be  jndieially  notieed  and  in  so  far  as  essential  to 
a  right  of  action  upon  tlie  .iu(lf.niu'nt  must  be  pleaded/''  thoutrh  where 
not  pleaded,  in  some  jurisdictions  it  will  be  presumed  that  they  are  the 
same  as  those  of  the  forum. ^^  The  declaration  or  complaint  need  but 
describe  the  judgment  with  sucli  particularity  as  is  necessary  to  iden- 
tify it,**"  and  a  copy  of  the  judgment  need  not  be  attached  to  the  com- 
plaint,**^ or  if  one  is  attached  as  an  exhibit,  it  need  not  be  authenti- 
cated as  provided  by  law.^*  It  is  not  necessary  to  allege  that  a  trial 
was  had  in  the  action,^*^  or  to  set  forth  the  proceedings  therein,°°  or 


the  procedure  obtaining  in  the  state 
where  the  action  on  the  judgment  is 
brought  cannot  impair  the  efficacy  of 
a  jiulgment  of  another  state  or  deny 
an  aclequate  remedy  for  its  enforce- 
ment. De  Vail  r.  De  Vail,  57  Ore.  128, 
109  Pac.  755,  110  Pac.  705. 

84.  See  infra  this  section.  See  also 
5  Kxcv.  OF  Ev.  806,  and  the  title 
"Statutes." 

[a]  But  in  an  action  on  a  decree  in 
equity  it  is  not  necessary  to  plead  a 
statute  rendering  the  plaintiff  in  such 
suit  linble  for  costs.  Davis  v.  Cohn,  96 
Mo.  App.  587,  70  S.  W.  727. 

85.  Cal. — Murphy  v.  Murphy,  145 
Cal.  482,  78  Pac.  l553.  Okla.— I'larn  v. 
Cole,  20  Okla.  553,  95  Pac.  415.  Ore. 
De  Vail  V.  De  Vail,  57  Ore.  128,  109 
Pac.  755,  110  Pac.  705. 

See  5  Ency.  of  Ev.  813,  820,  and  sup- 
plement thereto. 

86.  Ala.— Andrews  r.  Flack,  88  Ala. 
204,  6  So.  907.  Ga.— Little  Rock,  etc. 
Co.  V.  Hodge,  109  Ga.  434,  34  S.  E.  667. 
Ind.— Wormer  r.  Smith,  2  Ind.  235.  la. 
Blake  v.  Burlev,  9  Iowa  592.  Minn. 
Smith  V.  Mulliken,  2  Minn.  319.  N.  J. 
Chemical  Nat.  Bank  r.  Kellogg,  71  N. 
J.  L.  126,  58  Atl.  397.  Ohio.— Spencer 
V.  Brockwav,  1  Ohio  259,  13  Am.  Dec. 
615.  Pa.— Mink  r.  Shaffer,  124  Pa.  280, 
16  Atl.  805.  Tex.— Whitley  v.  General 
Electric  Co.,  IS  Tex.  Civ.  App.  674,  45 
S.  W.  959;  Thurmond  r.  Bank  of  Georgia 
(Tex.  Civ.  App.),  27  S.  W.  317.  Wash. 
Trowbridge  r.  Spinning,  23  Wash.  48, 
62  Pac.  125,  83  Am.  St.  Rep.  806,  54  L. 
E.  A.  204. 

Sfie  supra,  ITT,  B,  1,  g,  (TT). 

[a]  "A  complaint  declaring  on  a 
judgment  is  sufficient,  in  the  matter 
of  description,  when  it  sets  forth  the 
court  in  which  it  was  rendered,  the 
place  at  which  the  court  was  held,  the 
names  of  the  parties  in  favor  of,  and 
against  whom  it  was  entered,  the  date 


of  its  rendition,  and  the  sum  recov- 
ered." Andrews  v.  Flack,  88  Ala.  294, 
6  So.  907. 

fb]  A  complaint,  which  alleges  the 
recovery  of  a  judgment  against  the  de- 
fendant in  a  court  of  another  state  and 
that  the  court  was  a  court  of  general 
jurisdiction  and  that  the  judgment  di- 
rected the  payment  to  plaintiff  of  cer- 
tain specified  sums  of  money,  is  suffi- 
cient. Crane  r.  Crane,  19  N.  Y.  Supp. 
691,  46  N.  Y.  St.  569. 

[c]  A  declaration  on  a  judgment  of 
a  sister  state  is  sufficient  if  it  is  in 
the  ordinary  form  of  debt  on  a  domes- 
tic judgment.  Davis  v.  Lane,  2  Ind. 
548,  54  Am.  Dec.  458. 

87.  Ind. — Stephenson  v.  McNarv,  9 
B].^ckf.  360.  Ky.— Kelly  r.  Lank,  7  B. 
Mou.  220.  Mo.— Campbell  r.  Wolf,  33 
Mo.  459.  Ohio. — Renniman  r.  Dean,  3 
Ohio  Dec.  (Reprint)  3.  Tex. — Hall  v. 
Mackay,  78  Tex.  248,  14  S.  W.  615. 

Conujare  supra,  III,  B,  1,  g,   (II). 

[a]  Attaching  Copy  Improper. 
Since  "the  code  excludes  from  the  peti- 
tion all  msre  matters  of  evidence,  and 
a  transcript  from  the  record  is  evidence 
merely,  the  court  would  be  compelled 
to  order  it  to  be  stricken  out,  if  it 
were  included  in  or  attached  as  an  ex- 
hibit to  the  petition."  Renniman  V. 
Dean,  3  Ohio  Dec.   (Reprint)   3. 

[li]  The  failure  to  show  jurisdiction 
of  the  court  is  not  cured  by  attaching 
a  copy  of  the  judgment  as  an  exhibit 
and  making  it  part  of  the  complaint. 
Gebhard  v.  Gamier,  12  Bush  (Ky.)  321, 
23   Am.  Rep.   721. 

88.  Cherry  v.  Chicago  Life  Ins.  Co., 
190  HI.  App,  70;  White  V.  Treon,  25 
Kan.  484. 

89.  Fisher  v.  Fielding,  67  Conn.  91, 
34  Atl.  714,  52  Am.  St.  Rep.  270,  32  L. 
R.   A.  236. 

90.  Cherry  v.  Chicago  Life  Ins.  Co., 
190   111.  App.   70. 
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to  incorporate  in  the  complaint  the  contract  npon  which  the  judgment 
is  hased/-''  or  that  the  judgment  was  rendered  in  term  time  or  at  a  cer- 
tain term  of  court.''-  The  complaint  need  not  show  that  no  appeal 
from  the  judgment  had  been  taken  or  that  the  time  for  such  appeal  has 
expired,^-"  but  it  must  appear  from  the  complaint  that  the  judgment 
sued  on  is  still  in  force.^*  The  place  in  which  the  court  was  held  should 
be  stated  when  it  is  essential  to  a  determination  of  the  court's  jurisdic- 

tion.'*^ 

(II.)  Averment  of  Jurisdiction. —  The  jurisdiction  of  courts  of  general 
jurisdiction  l)eing  presumed  by  law  the  plaintiff:  need  not  plead  juris- 
dictional facts'"^  where  it  is  made  to  appear  from  the  complaint  that 


91.  Wilbur  v.  Abbot,  6  Fed.  814; 
First  Nat.  Bank  f.  Crosby,  179  Pa.  63, 
36  Atl.  155;  Hogg  v.  Charlton,  25  Pa. 
200. 

As  to  joinder  of  count  on  original 
cause  of  action,  see  supra,  III,  B,  1,  e. 

92.  Thurmond  V.  Bank  of  Georgia 
(Tex.  Civ.  App.),  27  S.  W.  317. 

[a]  "We  cannot  presume  that  the 
court  rendered  said  judgment  except 
in  term  time.  There  is  nothing  in  the 
record  showing  that  the  laws  of  the 
state  of  Georgia  required  that  the  judg- 
ment should  be  rendered  at  the  second 
term.  In  the  absence  of  allegations  and 
proof  of  what  the  laws  of  the  state  of 
Georgia  w^ere  upon  the  subject,  we 
must  presume  that  they  were  the  same 
as  the  laws  of  the  state  of  Texas." 
Thurmond  V.  Bank  of  Georgia  (Tex. 
Civ.  App.),  27  S.  W.  317. 

93.  Coolot  Co.  V.  Kahner  &  Co.,  140 
Fed.  83G,  72  C.  C.  A.  248.  See  supra, 
ni,  B,  1,  g,   (IT). 

As  to  the  effect  of  an  appeal  in  pre- 
venting action  on  a  judgment,  see  su- 
pra. Ill,  B,  1,  a,  (III),  (C),  (2);  III, 
B,  2,  a,   (II),  (B). 

94.  Dimiek  v.  Brooks,  21  Vt.  5G9. 
See  supra,  III,  B,  1,  g,  (II). 

[a]  An  allegation  that  the  sum 
claimed  is  still  due  is  a  sufficient  sub- 
stitute for  the  usual  allegation  that  the 
judgment  is  still  in  full  force  and  ef- 
fect and  is  not  satisfied.  Blake  v.  Bur- 
Isy,   9  Iowa    592. 

[b]  But  non-payment  of  the  amount 
of  the  judgment  need  not  be  alleged. 
Williams  v.  Preston,  3  J.  J.  Marsh. 
(Kv.)  600,  20  Am.  Dec.  179.  Compare 
supra,   III,   B,  1,   g,    (II). 

[c]  Remittitur  After  Appea,l. 
Where  in  an  action  on  a  judgment  it  is 
alleged  in  the  complaint  that  the  judg- 
ment had  been  vacated  by  the  court  in 
which   it   was   rendered   and   that   the 
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supreme  court  on  a  writ  of  certiorari 
reversed  the  order  of  the  lower  court, 
the  complaint  does  not  show  the  exist- 
once  of  a  judgment  in  favor  of  plain- 
tiff upon  which  an  action  can  be  main- 
tained, unless  it  is  averred,  that  a 
remittitur  was  sent  to  the  superior 
court.  Cougill  V.  Farmers'  &  M.  Ins. 
Co.,  25  Ore.  360,  35  Pae.  975. 

95.  Duyckiuck  v.  Clinton  Mut.  Ins. 
Co.,  23   N.  J.  L.   279. 

[a]  "When  a  court  sits  in  different 
places  for  different  districts,  and  where 
the  territorial  jurisdiction  of  the  court 
varies  with  the  place  in  which  its  sit- 
ting is  held,  the  propriety  and  neces- 
sity (in  declaring  upon  a  judgment  of 
such  court)  of  stating  definitely  the 
place  where  the  court  was  held  when 
the  judgment  was  rendered  is  sufficient- 
ly obvious.  In  that  mode  only,  would 
the  defendant  be  informed  by  the  dec- 
laration of  the  real  cause  of  action, 
and  enabled  to  avail  himself  of  every 
legitimate  defence."  Duyckinck  V. 
Clinton  Mut.  Ins.  Co.,  23  N.  J.  L.  279, 

96,  Ala. — Forbes  v.  Davis,  187  Ala. 
71,  65  So.  516.  Cal. — See  Low  v.  Bur- 
rows, 12  Cal.  181.  Colo. — Bruckman  V. 
Taussig,  7  Colo.  561,  5  Pac.  152.  Conn. 
Fisher  r.  Fielding,  67  Conn.  91,  34  Atl, 
714,  52  Am.  St.  Rep.  270,  32  L.  R.  A, 
236,  111.— Light  V.  Rsed,  234  111.  626, 
85  N.  E.  282;  Cherry  v.  Chicago  Life 
Ins.  Co.,  190  111.  App.  70.  Ky.— Will- 
iams V.  Preston,  3  J.  J.  Marsh.  600,  20 
Am.  Dee.  179.  Minn. — Gunn  v.  Peakes, 
36  Minn.  177,  30  N.  W.  466,  1  Am.  St. 
Eep.  661.  Nev.— Phelps  v.  Duffy,  11 
Nev.  80.  Okla. — Shufeldt  v.  Bank  of 
Mound  Citv.  160  Pac.  923.  Pa.— Mink 
V.  Shaffer,*! 24  Pa.  280,  16  Atl.  805. 

As  to  presumption  of  jurisdiction,  see 
the  title  "Judgments." 

As  to  right  to  collaterally  attack  the 
judgment  in   spite  of   the  presumption 
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the  court  which  rendered  the  judgment  was  one  of  general  jurisdic- 
tion.®^   In  some  cases  even  such  an  averment  is  held  unnecessary  where 


of   jurisdiction,   see    the   title     "Judg- 
ments. '  * 

[a]  "I  can  see  no  good  reason  Tphy 
the  same  rules  should  not  prevail  in 
pleading  the  judgments  of  a  court  of 
record  of  a  sister  state,  as  in  pleading 
the  judgments  of  such  courts  of  our  own 
state.  Judgments  of  the  courts  of  the 
several  states  have  the  like  effect  in  all 
the  states  which  they  liave  in  the  states 
where  rend^red,  and,  when  pleaded  in 
an  action,  the  same  rules  should  gov- 
ern as  in  pleading  our  own  judgments; 
and  if  the  allegations  of  the  complaint 
be  controverted,  the  plaintiff  will  then 
be  required  to  establish,  on  the  trial, 
the  fads  showing  jurisdiction,  in  the 
court  rendering  the  judgment,  over  the 
subject-matter,  and  over  the  person  of 
the  defendant."  Halstead  v.  Black,  17 
Abb.  Pr.    (N.  Y.)   227. 

[b]  "Courts  of  general  jurisdiction 
are  presumed  to  have  had  jurisdiction, 
until  the  contrary  appears.  .  .  .  Prima 
facie  the  jdaintiff  would  not  be  re- 
quired to  pro\e  the  jurisdiction  of  the 
court,  being  one  of  general  jurisdiction, 
and  he  was  not  bound  to  allege  any 
fact  which  he  was  not  compelled  to 
prove."  Reid  v.  Boyd,  13  Tex.  241,  65 
Am.  Dec.  61. 

fc]  But  where  it  appears  from  the 
complaint  that  the  defendant  did  not 
reside  in  the  state  in  which  the  judg- 
ment was  rendered,  the  complaint  must 
contain  an  allegation  of  service  of  pro- 
cess or  an  appearance  on  the  part  of 
the  defendant.  Downs  ;;.  Downs,  123 
Ky.  405.  96  S.  W.  536.  See  also  Wilbur 
f.' Abbot,   6  Fed.   814. 

97.  U.  S. — Pennington  V.  Gibson,  16 
How.  65.  14  L.  ed.  847;  Tennev  r.  Town- 
send,  0  Blatchf.  274.  23  Fed'.  Cas.  No. 
13,832.  Cal.— IMeredith  r.  Santa  Clara 
Min.  Assn.,  56  Cal.  178.  Colo.— Bruck- 
man  v.  Taussig.  7  Colo.  561,  5  Pac  152. 
lU.— Dunbar  v.  Hallowell,  34  111.  168. 
lud.— Hardin  r.  Hardin,  168  Ind.  352, 
81  N.  E.  60;  Roberts  r.  Leutzke,  39  Ind. 
App.  577,  78  N.  E.  635;  Gates  v.  New- 
man, 18  Ind.  App.  392,  46  N.  E.  654. 
Ky.' — Montgomery  v.  Consolidated  Store 
Co.,  115  Ky.  156,  72  S.  W.  816,  103  Am. 
St.  Rep.  302.  Mont. — State  r.r  rel. 
Nipp  r.  District  Court,  46  Mont.  425, 
128  Pac.  590,  Ann.  Cas.  191 6B,  256. 
N.  Y.— Crane  v.  Crane,  19  N.  Y.  Supp. 


G91,  46  N.  Y,  St.  569.  Pa.— Thompson 
V.  Owen,  8  Kulp  36.  S,  D.— Gude  r. 
Dakota  F.  &  M.  Ins.  Co.,  7  S.  D.  644, 
65  N.  W.  27,  58  Am.  St.  Rep.  860. 
Wash. — Trowbridge  v.  Spinning,  23 
Wash.  48,  62  Pac.  125,  83  Am.  St.  Rep. 
806,  54  L.  R.  A.  204.  Wis.— Kunze  r. 
Kunze,  94  Wis.  54,  68  N.  W.  391,  59 
Am.  St.  Ret).  857;  Jarvis  v.  Robinson, 
21  Wis.  523,'  94  Am.  Dec.  560. 

[a]  "Had  it  appeared  by  the  com- 
idaint  that  the  McLean  Circuit  Court 
was  one  of  general  jurisdiction,  that 
would  have  been  sufficient  to  show  its 
jurisdiction  in  the  proceeding,  and,  un- 
der the  rule  affirmed  by  our  own  decis- 
ions and  those  of  the  Federal  Courts, 
the  legal  presumption  could  be  indulged 
that  it,  being  one  of  general  jurisdic- 
tion, proceeding  within  the  general 
scope  of  its  powers,  acted  rightly,  and 
all  intendments  of  the  law  would  be 
presumed  in  favor  of  its  acts.  Under 
these  circumstances,  in  the  absence  of 
anything  to  the  contrary,  it  would  be 
presumed  to  have  had  jurisdiction  to 
give  the  decree  which  it  rendered,  and 
this  presumption  would  embrace  juris- 
diction not  only  of  the  subject-matter 
of  the  action  in  which  the  decree  was 
given,  but  also  jurisdiction  over  the 
parties  thereto."  Hardin  v.  Hardin,  168 
Ind.  352,  81   N.  E.  60. 

fb]  The  "law  does  not  presume  that 
because  a  court  in  a  sister  state  as- 
sumed to  render  a  judgment  it  had  jur- 
isdiction to  do  so,  nor  can  the  courts 
of  this  state  take  judii-ial  notice  of  the 
jurisdiction  of  such  courts.  .  .  .  Even 
in  respect  to  our  own  courts  of  special 
jurisdiction,  it  is  necessary  in  pleading 
their  judgments  to  allege  generally  that 
such  judgment  'was  duly  given'  (sec. 
148,  C\\\\  Code),  and  but  for  the  stat- 
ute it  would  be  necessary  to  state  the 
facts  giving  jurisdiction.  It  results 
therefore  thait  as  we  do,  not  know 
whether  the  circuit  court  of  Dearborn 
County,  Indiana,  is  a  court  of  general 
or  special  jurisdiction,  to  presume  in 
favor  of  its  jurisdiction  would  be  to 
place  its  judgments  above  the  judg- 
nients  of  our  own  courts.  Nor  can  the 
defect  in  the  petition  be  cured  by  the 
record  made  part  thereof;  first,  because 
defects  in  a  petition  can  not  be  cured 
I  by  reference  to  an  exhibit   made  part 
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because  of  its  name  or  otherwise  the  fact  that  the  court  is  one  of  gen- 
eral jurisdiction  is  judicially  noticed.^^  Where  the  jurisdiction  of  the 
court  is  purely  statutory  it  is  deemed  a  court  of  limited  jurisdiction 


of  it;  .  .  .  and  secondly,  because,  even 
if  the  petition  could  be  aided  by  the 
-exhibit,  the  exhibit  would  not  prove 
that  the  court  had  jurisdiction  of  the 
subject-matter  of  the  action,  whatever 
it  might  prove  as  to  jurisdiction  of  the 
person  of  the  defendant.  'Full  faith 
and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state;'  but 
this  has  no  reference  to  the  rules  of 
pleading.  It  relates  solely  to  the  effect 
of  such  records  when  offered  in  evi- 
dence. .  .  .  Before  such  a  record  can 
be  made  available  it  must  appear  by 
appropriate  allegations,  and,  if  they 
are  denied,  by  proof,  that  the  court 
rendering  the  judgment  had  power  to 
render  it;  and  that  can  only  be  mani- 
fested by  showing  that  it  had  jurisdic- 
tion both  of  the  subject-matter  and  of 
the  person  of  the  defendant.  It  is 
only  after  a  judgment  of  another  state 
is  shown  to  have  been  rendered  by  a 
court  having  jurisdiction  that  it  comes 
within  the  provision  of  the  Federal 
Constitution  and  the  act  of  Congress 
prescribing  the  manner  in  which  such 
records  shall  be  proved,  and  declaring 
the  effect  thereof.  .  .  .  Until  it  is  shown 
that  the  court  rendering  the  alleged 
judgment  had  jurisdiction,  it  does^  not 
ajipear  that  such  judgment  was  entitled 
to  any  faith  or  credit  in  the  state  where 
it  was  rendered.  .  .  .  "When  the  juris- 
diction of  the  court  is  established,  then 
the  record  is  as  conrdusivs  here  as  if  it 
wore  the  record  of  a  domestic  judg- 
nicnt.  It  is  conclusive  of  the  merits 
of  the  controversy  therein  deoided;  and 
in  that  respeit,  and  in  that  alone,  it 
differs  from  the  record  of  a  judgment 
rendered  by  a  court  of  a  foreign  gov- 
ernment, which  is  only  prima  facie  evi- 
dence.'' Cebhard  i;.'Garnior,  12  Bush 
(Ky.)    321,  23   Am.  Hep.   721. 

fc]  "A  judgment  emajiating  from 
a  court  thus  constituted,  is  in  itself 
prima  facie  evidence  of  jurisdiction; 
and  that  it  is  not  necessary  for  the 
party  introducing  the  judgment  to  set 
out  aflfirmatively  .  .  .  the  jurisdictional 
facts  upon  which  the  power  and  author- 
ity of  the  court  pronouncing  the  judg- 
ment depend."  Bank  of  United  States 
V.  Merchants   Bank,   7   Gill    (Md.)    415. 
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[d]  All  allegation  "that  on  the  3rd 
day  of  November,  A.  D.  1877,  at  Balti- 
more, in  the  State  of  Maryland,  the 
Baltimore  City  Court,  being  a  court 
of  general  jurisdiction,  in  an  action 
therein  pending  between  the  above- 
named  plaintiff  and  defendant,  by  its 
judgment  duly  given  and  made,  ad- 
judged that  the  plaintiff  have  and  re- 
cover of  the  defendant  the  sum  of 
$10,350"  is  a  suflS.cient  averment  of 
the  jurisdiction  of  the  court.  Meredith 
V.  Santa  Clara  Min.  Assn.,  56  Cal.  178. 

[e]  Where  the  complaint  is  in  the 
ordinary  form  in  debt  on  a  domestic 
judgment  of  a  court  of  record,  and  it 
is  added  "as  by  the  record  and  pro- 
ceedings thereof  remaining  in  said 
court  fully  appears, ' '  such  averment  is 
sufficient  to  show  that  the  court  rend- 
ering the  judgment  was  a  court  of  rec- 
ord. Davis  V.  Lane,  2  Ind.  548,  54  Am, 
Dec.   458. 

[f]  Special  Judge. — It  is  not  neces- 
sary to  plead  the  laws  of  a  state  au- 
thorizing the  rendition  of  a  judgment 
by  a  special  judge  of  a  court  of  gen- 
eral jurisdiction.  Henry  v.  Allen,  82 
Tex.  35,  17  S.  W.  515. 

98.  111.— Eae  r.  Hulbert,  17  111.  572. 
Kan. — Butcher  v.  Bank  of  Brownsville, 
2  Kan,  70,  S3  Am.  Dec.  446.  Neb. 
Specklemever  v.  Dailey,  23  Neb.  101, 
36  N.  W.  356,  8  Am.  St.  Eep.  119.  Okla. 
See  Shufeldt  r.  Bank  of  Mound  City, 
160  Pac.  923.  Tex.— Whitley  v.  Gen- 
eral Electric  Co.,  18  Tex.  Civ.  App.  674, 
45  S.  W.  959.  Wis.— Kunze  v.  Kunze, 
94  Wis.  54,  68  N.  W.  391,  59  Am.  St. 
Rep.  857;  Jarvis  v.  Robinson,  21  Wis. 
523,  94  Am.  Dec.  560. 

But  see  Tessier  r.  Englehart  Co.,  18 
Neb,  167,  24  N.  W.  734;  McLaughlin 
V.  Nichols,  13  Abb.  Pr.  (N.  Y.)  244, 
and  the  preceding  note. 

As  to  judicial  notice  of  the  character 
and  jurisdiction  of  courts  of  other 
slates  or  countries,  see  fully  7  Ency. 
OF   Ev.    996. 

[a]  In  Jarvis  v.  Robinson,  21  Wis. 
523,  94  Am.  Dec.  560,  it  is  said:  "I 
think,  where  the  title  clearly  indicates 
a  court  of  general  jurisdiction,  it  must 
be  so  understood,  and  is  equivalent  in 
pleading  to  an  express  averment  to  that 
effect.     Such  is  the  title  here.     We  all 
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and  in  an  action  on  its  judgment  the  complaint  must  show  that  the 
judgment  sued  upon  was  rendered  in  the  exercise  of  the  statutory  au- 
thority.*-'" A  judgment  rendered  by  a  court  of  another  state  may  be 
pleaded  in  accordance  with  a  statute  providing  that  in  pleading  a  judg- 
ment of  a  court  of  general  jurisdiction  it  shall  be  sufficient  to  allege 
that  the  judgment  was  duly  given  or  made,^  even  though  it  does  not 
appear  from  the  complaint  that  the  court  which  rendered  the  judg- 
ment is  a  court  of  general  jurisdiction.^ 

Courts  of  Limited  Jurisdiction. —  A  complaint  on  a  judgment  rendered 
in  another  state  by  a  court  of  inferior  jurisdiction  must  set  forth  facts 
showing  that  the  court  had  jurisdiction  both  of  the  person  and  the 
subject-matter,^  since  there  is  no  presumption  of  jurisdiction  as  to 
such  courts.*  A  general  averment  of  jurisdiction  is  not  sutBcient  but 
the  statute  giving  such  jurisdiction  must  be  pleaded,^  unless  an  allega- 
tion that  the  judgment  was  duly  given  or  made  is  made  sufficient  by 


know  that  the  circuit  courts  of  the  sev- 
eral states  are  courts  of  general  juris- 
diction, as  well  as  we  know  that  courts 
of  justice  of  the  peace  are  not;  and 
why  should  judges  assume  a  degree  of 
ignorance  on  the  bench,  which  would 
be  unpardonable  in  them  when  off  of 
it?  It  is  at  most  but  a  question  of 
the  degree  of  certainty  required  in  the 
statement.  I  think  the  statement  is 
practically  clear  and  certain  enough  as 
it  is.  If  it  is  denied,  the  plaintiff  will 
then  be  required  to  establish  on  the 
trial  the  facts  showing  the  jurisdiction 
of  the  court  in  which  the  judgment 
was    rendered." 

99.  Ala.— Gunn  t:  Howell,  27  Ala. 
663,  62  Am.  Dec.  785.  Ind.— Hardin  v. 
Hardin,  16S  Ind.  352,  81  N.  E.  60. 
Mass.— Ksllev  i.  Kellev,  161  Mass.  Ill, 
36  N.  E.  837,  42  Am." St.  Rep.  389,  25 
L.  R.  A.  806.  Ohio.— Wilhelm  &  Son 
r.  Parker,  17  Ohio  Cir.  Ct.  234. 

Rut  sec  generally  15^  Standard  I*roc. 
629,  et  seq'. 

[a]  Divorce  Decree. — "It  is  histor- 
ical and  elementary,  that  under  the 
common-law  rule  the  jurisdiction  over 
divorce  cases  rested  entirely  with  the 
ecclesiastical  courts  of  the  realm,  but 
in  the  several  states  of  the  T'liion  that 
jurisdiction  is  purely  statutory,  and 
lepts  alone  with  those  courts  upon 
which  it  has  been  expressly  conferred 
by  legislative  enactments.  .  .  .  That 
being  true,  no  presumption  of  jurisdic- 
tion obtains  in  such  proceeding  in  any 
court  of  any  of  the  states  of  the  Un- 
ion; and  all  courts  exercising  jurisdic- 
tion in  any   such   case  must   be   taken 


and  held  to  be  courts  of  inferior  or 
limited  jurisdiction,  and  in  pleading 
here  such  a  judgment  of  a  court  of  an- 
other state,  it  is  absolutely  necessary 
to  aver  in  appropriate  language  its  jur- 
isdiction over  the  parties  and  the  sub- 
ject-matter of  the  suit,  or  to  allege  in 
the  language  of  our  statute,  .  .  .  that 
the  judgment  thereof  was  'duly  given 
or  made.'  "  State  ex  rel.  Stack  v. 
Grimm,  239  Mo.  340,  143  S.  W.  450, 
Ann.  Cas.  1913B,  1188. 

1.  State  ex  rel.  Stack  r.  Grimm,  239 
Mo.  340,  143  S.  W.  450,  Ann.  Cas. 
1913B,  1188;  Dodd  r.  Groll,  19  Ohio  Cir. 
Ct.  718,  8  Ohio  Cir.  Dec.  334.  See 
Stephens  r.  Roby,  27  Miss.  744,  and 
supra,  III,  B,  1,  g,   (II). 

2.  Benedict  r.  Clarke,  139  App.  Div. 
242,  123   N.  Y.  Supp.  964. 

3.  Ala.— Gunn  v.  Howell,  27  Ala. 
663,  62  Am.  Dec.  785;  Ellis  i:  White, 
25  Ala.  540.  Ind.--Toledo  W.  &  W.  Ry. 
Co.  V.  McNultv,  34  Ind.  531.  la.— Gav 
r.  Llovd,  1  G."Gr.  78,  16  Am.  Dec.  499. 
Ky. — Morgan  Lumber  Co.  r.  Williams, 
143  Kv.  115,  136  S.  W.  131.  N.  Y. 
McLaughlin  r.  Nichols,  13  Abb.  Pr. 
244.  OMo.— Pelton  r.  Plainer,  13  Ohio 
209,  42  Am.  Dec.  197.  Tex.— Beal  v. 
Smith,  14  Tex.  305. 

4.  See  supra.  III,  B,  1,  g,  (II),  and 
15  Stand.\rd  Proc.  629,  et  seq. 

5.  Ala.— Ellis  r.  White,  25  Ala.  540. 
Ind.— Snyder  r.  Snyder,  25  Ind.  399. 
N.  Y. — Sheldon  v.  Hopkins,  7  Wend. 
435.  Tex.— Grant  r.  Bledsoe,  20  Tex. 
456. 

[a]  Facts  Must  Be  Pleaded. — Where 
it    is    averred    in    the    complaint     that 
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statute.^     In  the  latter  case   the  language  of  the  statute  should  be 
strictly  followed.'' 

e.  Plea  or  Answer.  —  (I.)  Generally.  — Generally  in  an  action  on  a 
judgment  of  a  court  of  another  state  nul  tiel  record  is  the  proper  gen- 
eraf  issue,*  and  nil  debet  is  not  a  good  plea,''  since  by  virtue  of  the  fed- 
eral constitution  the  judgment  must  be  given  the  same  effect  as  it  has 


the  justice  of  the  peace  had  jurisdic- 
tion of  the  person  and  the  subject-mat- 
ter, and  that  his  court  was  created  by, 
and  he  held  the  same  under,  the  author- 
ity of  the  statutes  of  the  state  of  Mis- 
souri, such  averment  is  not  sufficient 
to  show  jurisdiction,  but  "the  plaintiff 
must  not  only  aver  the  jurisdiction  of 
the  justice  of  the  peace  of  another 
state,  but  in  pursuance  of  the  rule  in 
pleading  the  proceedings  of  inferior 
jurisdiction,  he  must  aver  the  facts 
which  confer  authority;  or,  in  other 
words,  he  must  plead  the  statute  of  the 
sister  state  which  gives  the  jurisdic- 
tion." Grant  v.  Bledsos,  20  Tex.  456. 
[b]  The  statute  giving  jiirisdiction 
on  appeal  from  the  justice  to  the  circuit 
court  must  be  alleged  in  an  action  on 
a  judgment  of  the  latter  on  such  an 
appeal.     Kellam  v.  Toms,  38  Wis.  592. 

6.  Snvder  v.  Snvder,  25  Tnd.  399; 
Crake  v.  Crake,  18  Ind.  156;  Etz  v. 
"Wheeler,  23  Mo.  App.  449.  See  supra, 
this  section,  and  III,  B,  1,  g,  (II). 

[a]  But  see  Karns  v.  Kunkle,  2 
Minn.  313,  holding  that  notwithstand- 
ing such  a  statutory  provision  a  gen- 
eral averment  that  a  judgment  of  a 
court  of  limited  jurisdiction  of  another 
state  has  been  duly  given  or  made  is 
not  sufficient,  as  such  statute  applies  to 
domestic   judgments  only. 

7.  See  supra,  III,  B,  1,  g,  (II). 

[a]  "It  is  well  settled  that  in 
pleading  a  judgment  of  a  court  of 
special  or  limited  jurisdiction  all  the 
facts  must  be  alleged  specifically  show- 
ing jurisdiction  both  of  the  subject- 
matter  and  of  the  person,  unless  th9 
statutory  method  ...  is  followed.  .  .  . 
In  this  state,  as  well  as  nearly,  if  not 
all  the  states  of  the  Union,  the  neces- 
sity of  setting  forth  all  the  facts  show- 
ing jurisdiction  as  recjuired  at  common 
law  is  dispensed  with  by  statute.  .  .  . 
The  weight  of  authority  seems  to  bo 
that  the  pleading  must  be  couched  in 
the  exact  words  of  the  statute,  or  in 
words  of  exactly  the  equivalent  mean- 
ing. .  .  .  The  com^jlaiut  in  the  case  at 
bar    does   not    conform    to    the    statute 
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above  mentioned.  ...  It  merely  alleges 
a  conclusion  of  law  that  the  justice  had 
jurisdiction  as  such  to  render  the  judg- 
ment sued  upon.  We  therefore  hold 
that  this  complaint  fails  to  state  facta 
sufficient  to  constitute  a  cause  of  ac- 
tion." Strecker  v.  Railson,  16  N.  D, 
6S,  111  N.  W.  612,  8  L.  R.  A.  (N.  S.) 
1099. 

8.  U.  S.— Maxwell  r.  Stewart,  21 
Wall.  71,  2  Wall.  77,  22  L.  ed.  564; 
Christmas  v.  Russell,  5  Wall.  290,  18  L. 
ed.  475;  McElmoyle  v.  Cohsn,  13  Pet. 
312,  10  L.  ed.  177;  Hampton  v.  McCon- 
nel,  3  Wheat.  234,  4  L.  ed.  378.  Ala. 
Hunt  V.  Mayfield,  2  Stew.  124.  Ark. 
Egan  V.  Tewksbury,  32  Ark.  43;  Hen- 
sley  V.  Force,  12  Ark.  756.  Conn. — Bank 
of  North  America  v.  Wheeler,  28  Conn. 
433,  73  Am.  Dec.  633.  Ga.— Little  Rock, 
etc.  Co.  V.  Hodge,  112  Ga.  521,  37  S. 
E.  743.  lU.— Zepp  v.  Hager,  70  111. 
223;  Knickerbocker  L.  Ins.  Co.  v.  Bar- 
ker, 55  111.  241;  Lawrence  v.  Jarvis,  32 
111.  304.  Ind.— Buchanan  v.  Port,  5  Ind. 
264;  Davis  v.  Lane,  2  Ind.  548,  54  Am. 
Dec.  458.  la. — Hindman  v.  Mackall,  3 
G.  Gr.  170.  Md.— Duvall  v.  Pearson,  18 
Md.  502;  Hughes  v.  Davis,  8  Md.  271. 
Mass. — Brainard  i\  Fowler,  119  Mass. 
262;  Hall  V.  Williams,  6  Tick.  232,  17 
Am.  Dee.  356.  Miss. — Marx  v.  Logue, 
71  Miss.  905,  15  So.  890;  Wright  r. 
Weisinger,  5  Smed.  &  M.  210.  N.  Y. 
Shumwav  v.  StiUnian,  4  Cow.  292,  15 
Am.  Dec.  374.  N.  C. — Carter  v.  Wilson, 
18  N.  C.  362,  replication.  Pa.— Benton 
r.  Burgot,  10  Serg.  &  R.  240.  Va. 
Bowler  v.  Huston,  30  Graft.  (71  Va.) 
266,  32  Am.  Rep.  673. 

9.  XJ.  S. — Hampton  v.  McConnel,  3 
Wheat.  234,  4  L.  ed.  378;  Mills  v.  Dur- 
vce,  7  Cranch  481,  3  L.  ed.  411;  Short 
v.  Wilkinson,  2  Cranch  22,  22  Fed.  Cas. 
No.  12,810.  Ala.— Andrews  v.  Flack, 
88  Ala.  294,  6  So.  907.  Ark.— Morehead 
r.  Grisham,  13  Ark.  431;  Hensley  v. 
Force,  12  Ark.  756.  lU.— Knickerbocker 
L.  Ins.  Co.  r.  Barber,  55  HI.  241  ;  Law- 
rence V.  Jarvis,  32  111.  304;  Chipps  v. 
Yancey,  1  111.  19;  Raymond  v.  Varnum, 
185   111.   App,   289,     ind. — Buchanan   v. 
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where  rendered,  and  it  is  there  ordinarily  eonelnsive  as  to  the  question 
of  indebtedness  when  eolhiterally  in  question.'"  Where,  however,  the 
judgment  is  for  any  reason  not  eonclusive  but  merely  prima  faeie  evi- 
dence of  indebtedness  a  plea  of  nil  debet  would  be  proper."  And  the 
same  is  true  where  the  judgment  is  not  regarded  as  being  within  the 
constitutional  provision,'^  as  in  the  case  of  judgments  of  courts  of 


Port,  5  Ind.  264;  Davis  r.  Lane,  2  Ind. 
548,  54  Am.  Dec.  458.  Ky.— Garland 
V.  Tucker,  1  Bibb  361.  Md.— Hughes 
V.  Davis,  8  Md.  271.  Miss.— Marx  v. 
Logue,  71  Miss.  905,  15  So.  890.  N.  J, 
Lanning  v.  Shute,  5  N.  J.  L.  778;  Cur- 
tis v.  Gibbs,  2  N.  J.  L.  399.  Pa. 
Evans  v.  Tatem,  9  Serg.  &  R.  252,  11 
Am.  Dec.  717;  Jones  v.  Quaker  City 
Ins.  Co.,  23  Pa.  Co.  Ct.  529.  Tenn. 
Earthman's  Admrs.  v.  Jones,  2  Yerg. 
484.  Vt. — Newcomb  v.  Peck,  17  Vt. 
302,  44  Am.  Dec.  340;  St.  Albans  v. 
Bush,  4  Vt.  58,  23  Am.  Dec.  246.  Va. 
Bowler  r.  Huston,  30  Gratt.  (71  Va.) 
266,  32  Am.  Rep.  673;  Kemp  v.  Mun- 
dell,  9  Leigh  (36  Va.)  12;  Clarke's 
Admr.  v.  Day,  2  Leigh  (29  Va.)   172. 

[a]  Judgments  of  courts  of  another 
state,  "are  not  to  be  regarded  as  for- 
eign, but  as  domestic  judgments,  and 
the  only  question  that  can  be  inquired 
into  is,  whether  the  court  which  pro- 
nounced the  judgment  had  jurisdiction 
of  the  subject  matter  and  the  persons 
of  the  parties.  Accordingly,  it  has 
been  held  that  nil  debet  is  not  a  good 
rlea  in  an  action  of  debt  on  a  judg- 
ment rendered  in  a  sister  state."  Zepp 
V.  Hager,  70  HI.  223. 

[b]  It  "is  very  clear  that  the  de- 
fendant can  interpose  no  plea,  which 
denies  the  record.  The  record  does 
not  derive  its  efficacy  from  the  fact 
of  notice  to  the  parties;  but  it  is  valid 
and  effectual,  in  consequence  of  its  be- 
ing the  judgment  of  a  court  of  record. 
...  It  appears  to  us  that  the  aver- 
ments in  the  pleas  of  the  defendants 
do  expressly  contradict  the  record,  and 
that  the  defendants'  only  remedy,  if 
the  facts  are  as  they  have  stated  them 
to  be,  is  to  apply  to  the  court  where 
the  judgment  was  renderd  to  vacate 
the  judgment.  .  .  .  And,  indeed,  not- 
withstanding some  decisions  to  the  con- 
trary, in  some  of  the  states,  we  do  not 
see  how  this  fact,  appearing  in  the 
record,  can  be  denied  and  traversed, 
without  setting  aside  the  record  alto- 
gether; and,  from  the  decisions  made 
in  this  state,  ...  we  do  not  consider 


it  now  an  open  question.  With  respect, 
therefore,  to  the  plea  of  nil  debet  in 
this  action,  we  consider  it  is  bad,  as 
the  debt,  on  which  the  plaintiff  de- 
clares, is  a  debt  of  record."  New- 
comb  V.  Peck,  17  Vt.  302,  44  Am.  Dec. 
340. 

[c]  If,  however,  the  court  render- 
ing the  judgment  did  not  have  jurisdic- 
tion, the  judgment  is  absolutely  void, 
and  in  such  ease,  a  special  plea  in  bar, 
going  to  matters  anterior  to  its  rendi- 
tion may  be  interoosed.  Andrews  v. 
Flack,  88  Ala.  294,' 6  So.  907. 

10.  See  15  Standard  Proc.  644,  et 
seq. 

[a]  "The  circumstance  that  the 
declaration  does  not  show,  in  express 
terms,  that  the  court  had  jurisdiction 
of  the  person  of  the  defendant,  can 
be  no  ground  for  the  plea  of  nil  debit. 
That  plea  is  only  admissible  where  the 
suit  is  founded  on  a  matter  of  fact. 
The  foundation  of  the  present  suit  is  a 
judgment  of  a  court  of  record  in  Miss- 
issippi. Had  the  suit  been  brought  in 
tliat  state,  the  defendant  could  not  have 
pleaded  nil  debit,  because  the  common 
law,  which  must  be  presumed  to  be  in 
force  there,  does  not  permit  such  plea 
to  a  suit  on  a  record.  By  the  constitu- 
tion of  the  United  States,  and  an  act 
of  congress  of  1790,  the  judgment  of 
a  court  in  any  one  of  the  states  has 
the  same  faith  and  credit  in  the  other 
states  that  it  has  in  the  state  where 
it  was  rendered.  .  .  .  The  judgment 
before  us,  therefore,  being  matter  of 
record  in  Mississippi,  must  be  treatjed 
as  matter  of  record  here;  and  the  gen- 
eral issue  to  the  suit  is,  not  nil  debit, 
but  nul  tiel  record."  Davis  V.  Lane, 
2  Ind.  518,  54  Am.  Dec.  458. 

11.  Me. — Tourignv  r.  Houle,  88  Me. 
■106,  34  Atl.  158.  Mass.— Hall  r.  Will- 
iams, 6  Pick.  232,  17  Am.  Dec.  356. 
N.  H.— Dix  r.  Flanders,  1  N.  H.  246. 
Pa.— See  Evans  r.  Tatem,  9  Serg.  &  K. 
252,  11  Am.  Dec.  717. 

See  infra,  ITT,  B,  4,  c. 

12.  See  note  following. 

[a]     "Congress,  by    their    act,   pre- 
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limited  jurisdiction  which  some  courts  have  treated  as  outside  the  scope 
of  the  full  faith  and  credit  clause/^  though  this  is  not  now  recognized 
as  the  correct  rule.'*  If  the  action  be  on  a  decree  in  equity,  it  has  been 
held  that  neither  a  plea  of  nil  debet  nor  nul  tiel  record  is  proper.'^ 

A  general  denial  under  the  code  system  of  pleading  is  equivalent  to 
a  plea  of  nul  tiel  record/^  A  plea  of  nul  tiel  record  does  not  put  in 
issue  the  validity  of  the  assignment  of  the  judgment  sued  on/^  neither 
the  pendency  of  an  appeal,'^  nor  the  levy  of  an  execution/^  constitute 
a  defense  to  the  action  unless  the  plea  or  answer  shows  that  such  pro- 
ceedings would  prevent  action  in  the  state  where  the  judgment  was 
rendered.     According  to  some  authorities  the  plea  of  nul  tiel  record 


scribed  what  was  the  faith  and  credit 
to  be  given  in  one  state  to  judgments 
rendered  in  another;  or,  as  is  said  in 
some  cases,  what  was  the  effect  and 
operation  of  such  judgments;  but  they 
were  not  authorized,  and  did  not  as- 
sume to  direct  anything  as  to  the  course 
of  proceedings  or  the  forms  of  plead- 
ings in  the  courts  of  the  states.  And 
in  order  to  settle  what  was  the  effect 
of  a  judgment  of  another  state,  or  the 
faith  and  credit  to  be  given  to  it,  it 
was  not  necessary  to  interfere  with 
the  rules  of  pleadi'mg.  Those  rules 
were  matters  of  purely  municipal  regu- 
lation, to  be  governed  in  each  state  by 
its  own  laws.  .  .  .  The  judgment,  .  .  . 
as  presented  to  the  court  by  the  record, 
furnished  no  evidence  that  the  defeiid- 
ant  had  notice,  or  appeared  to  the  suit; 
and  it  could  not  be  presumed  that  the 
act  of  Congress  applied  to  it,  and  the 
plea  of  nil  debet  was  therefore  a  good 
plea,  as  it  would  be  to  any  foreign 
judgment."  Judkins  v.  Union  Mut.  F. 
Ins.  Co.,  37  N.  H.  470. 

13.  See  Warren  v.  Plagg,  2  Pick, 
(Mass.;  448;  Silver  Lake  Bank  v.  Hard- 
ing, 5  Ohio  545.  But  see  15  Standard 
Pkoc.  658. 

[a]  "The  judgments  of  justices  of 
the  peac^  of  other  states  are  not  to  be 
considered  of  greater  dignity  than  the 
judgments  of  foreign  courts,  and  there- 
fore, it  is  our  opinion  that  in  an  ac- 
tion of  debt  brought  in  this  state,  on  a 
judgment  obtained  before  a  justice  of 
th-e  peace  of  another  state,  nil  debet  is 
a  proper  plea."  Graham  v.  Grigg,  3 
Harr.  (Del.)  408. 

14.  See  15  Standard  Proc.  658,  and 
7  Ency.  of  Ev.  842. 

[a]  The  plea  of  nul  tiel  record  to 
an  action  of  debt  on  a  judgment  of  a 
justice  of  the  peace  in  another  state  is 
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a  mere  nullity.  Collins  t-.  Modisett,  1 
Blackf.  (Ind.)  60.  See  also  McElfat- 
rick  V.  Taft  &  Son,  10  Bush  (Ky.)  160. 

15.  Evans  •?;.  Tatem,  9  Serg.  &  E. 
(Pa.)  252,  11  Am.  Dec.  717,  since  such 
a  decree  is  not  a  "record."  The  plea 
should  be  framed  to  meet  the  averment 
in  the  declaration,  and  conclude  to  the 
country. 

16.  Little  Eock,  etc.  Co.  v.  Hodge, 
112  Ga.  521,  37  S.  E.  743;  Rice  v.  Cou- 
tant,  38  App.  Div.  543,  56  N.  Y.  Supp. 
351.    See  supra,  III,  B,  1,  g,  (HI),  (A). 

fal  Denial  of  Indebtedness. — "The 
denial  of  indebtedness  puts  nothing  in 
issue.  The  statement  that  the  obliga- 
tion upon  which  the  Iowa  judgment  was 
recovered  had  been  paid  prior  to  the 
recovery  of  the  judgment,  is  immate- 
rial. It  is  not  the  statement  of  a  pos- 
sible defense  to  this  action.  The  ques- 
tion of  payment  might  have  been  liti- 
gated in  the  original  suit,  but  the 
parties  are  concluded  by  the  judg'- 
mcnt."  Harter  v.  Shull,  17  Colo.  App. 
162,  67   Pac.  911. 

17.  Marx  v.  Logue,  71  Miss.  905,  15 
So.   890. 

18.  See  supra,  Til,  B,  2,  a,  (it), 
(B). 

[a]  An  allegation  in  the  answer  that 
an  appeal  from  the  judgment  sued  on 
is  pending  without  a  statement  that 
under  the  laws  of  the  state,  where  the 
judgment  was  rendered,  the  effect  of 
an  appeal  is  to  suspend  the  judgment 
appealed  from  does  not  state  any  de^- 
fense  to  an  action  on  a  judgment  of  a 
court  of  another  state.  Taylor  f.  Shew, 
39  Cal.  536,  2  Am.  Eep.  478. 

19.  See  supra.  III,  B,  2,  a,  (n); 
,(B). 
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should  be  verified,^*^  while  others  hold  it  should  conclude  to  the  eoan- 
try." 

(II.)  Want  of  Jurisdiction. —  Wliile  the  rogulni-ity  of  the  proceedings 
in  a  court  of  another  state  cannot  l)e  inquired  into,'-  a  court  is  not  pre- 
cluded from  in(iuirinja:  into  tiie  jurisdiction  of  the  court  of  another 
state  which  rend<^red  the  judgiuent  sued  upon,-^  notwithstanding;  ex- 
press recitals  in  the  judp:nient  as  to  the  jurisdictional  facts.^^  Want  of 
jurisdiction,  however,  when  not  apparent  on  the  face  of  the  record, 


20.  U.  S. — Witteraore  v.  Malcomson, 
28  Fed.  605.  Me. — Endicott  v.  Morgan, 
6G  Me.  45G.  Mass. — Hall  v.  Williams,  6 
Pick.  232,  17  Am.  Dec.  356. 

See  sv.pra,  ITT,  B,  1,  g,  (TIT;,  (A), 
and  the  title  "Nul  Tiel  Record." 

21.  Baldwin  r.  Hale,  17  Johns.  (N. 
Y.)  272.  See  Wright  r.  Weisinger,  5 
Smed.   &  M.    ^Miss.)    210. 

22.  See  15  Standard  Proc.  669,  et 
seq. 

[a]  If  "a  court  of  another  state, 
having  jurisdiction  over  the  subject 
and  parties,  has  rendered  a  judgment, 
such  judgment  will  bind  the  party 
against  whom  it  is  rendered,  and  he 
will  not  be  permitted  to  look  into  the 
transaction  in  an  action  brought  on  the 
judgment,  in  order  to  show  that  such 
judgment  should  not  have  been  rend- 
ered. The  judgment  will  have  the  same 
credit,  validity  and  effect  in  every 
ether  court  in  the  Ignited  States, 
which  it  has  in  the  state  where  pro- 
nounced, and  v/hatever  pleas  would  be 
good  to  a  suit  thereon  in  such  state,  and 
no  others,  can  be  pleaded  in  any  other 
court  in  the  United  States."  Lawrence 
f.  .Tarvis,  32   111.   304. 

23.  15  Standard  Proc.  662.  See 
also  the  following:  U.  S. — Lincoln  r. 
Tower,  2  McLean  473,  15  Fed.  Cas.  No. 
8,355.  Ky.— Brvant  r.  Shute's  Exr., 
147  Ky.  268,  144  S.  W.  28.  Me.— Mc- 
Kim  v.  Odom.  12  Me.  94.  Md.— Mundv 
V.  Jacques,  116  Md.  11,  81  Atl.  289. 

[a]  "When  a  .iudgmeut  debtor  is 
sued  here  upon  a  judgment  the  defenses 
open  to  him  depend  upon  the  fact  as  to 
where  the  judgment  was  •entered.  If 
in  our  own  courts  the  defense  of  want 
of  service  and  that  he  never  appeared 
is  not  open,  and  usually  can  be  availed 
of  only  by  proceedings  to  revise  or  nn- 
nal  the  judgment.  .  .  .  But  when  the 
judgment  sued  on  here  is  not  a  domes- 
tic judgmei'.t,  and  is  one  rendered  in 
another  state  or  jurisdiction,  the  de- 
fendant may  plead  and  prove  that  he 


was  not  duly  served  with  process  and 
did  not  authorize  an  appearance  in  the 
action  in  which  the  judgment  was  en- 
tered." Chicago  Title  &  Tr.  (Jo.  v. 
Smith,  185  Mass.  303,  70  N.  E.  426, 
102  Am.  St,  Rep.  350. 

[b]  "The  defendant  may  show,  in 
bar  of  an  action  on  the  record  of  a 
judgment  of  another  state,  that  the 
judgment  was  fraudulently  obtained, 
or  that  the  court  pronouncing  it  had 
neither  jurisdiction  of  his  person,  nor 
of  the  subject  matter  of  the  action.  If 
ho  succeed  in  establishing  any  one  of 
these  defenses,  the  judgment  is  en- 
titled to  no  credit,  and  the  plaintifif  is 
driven  to  his  suit  on  the  original  cause 
of  action."  Welch  i:  Svkes,  8  111.  197, 
44  Am.  Dec.  689. 

24.     15  Standard  Proc.  667. 

See  also  the  following:  U.  S.— Hill 
r.  Mendenhall,  21  Wall.  453,  22  L. 
ed.  616;  Knowles  v.  Gaslight  Co.,  19 
Wall.  58,  22  L.  ed.  70;  Thompson  i'. 
Whitman,  IS  Wall.  457,  21  L.  ed.  897. 
Del.— Mitchell,  Vance  &  Co.  r.  Ferris 
&  Co.,  5  Houst.  34.  Mo.— Wise  r.  Lor- 
ing,  ,54  Mo.  App.  258.  Tex. — Chunn  v. 
Grav,  51  Tex.  112.  Wash.— Aultman, 
Miller  &  Co.  r.  Mills,  9  Wash.  68,  36 
Pac.  1046;  Ritchie  v.  Carpenter,  2  Wash. 
512,  28   Pac.  380,  26  Am.  St.  Rep.  877. 

But  see  Wright  r.  Weisinger,  5  Smed. 

&  :\r.  (:\riss.')  2io. 

fa]  The  plea  averring  lack  of  jur- 
isdiction "is  always  open  to  defend- 
nnt,  and  both  as  to  the  parties  and 
subject-matter,  and  even  when  the  jur- 
isdictional facts  are  recited  in  the  judg- 
ment." Mottu  r.  Davis,  151  N.  C.  237, 
65  S.  E.  969. 

[b]  Tt  "is  perfectly  competent  for 
a  defendant  in  an  action  in  one  state, 
on  a  judgment  rendered  in  another,  to 
plead  and  show  in  his  defense  that  he 
was  not  summoned  and  did  not  appear 
in  person  or  by  attorney  in  the  suit  in 
such  other  court;  and  that,  too,  even 
though    it    be    expressly    stated    in    the 
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must  be  specially  pleaded,^^  and  a  plea  denying  the  jurisdiction  of  the 
court  of  another  state  must  negative  by  express  averment  every  fact 
upon  which  such  jurisdiction  can  be  predicated,^^  and  if  by  any  rea- 


reconl  of  the  suit  in  that  court  that 
he  was  actually  summoned  or  did  so 
appear.  The  judgment  is  not  conclus- 
ive on  either  of  those  points,  though  it 
may  be  conclusive  on  the  merits  if  the 
court  have  jurisdiction  of  the  case." 
Bowler  r.  Huston,  30  Gratt.  (71  Va.) 
266,  32  Am.  Eep.  673. 

25.     Chemical  Nat.  Bank  v.  Kellogg, 

71  N.  J.  L.  126,  58  Atl.  397;  Bowler  v. 
Huston,  30  Gratt.  (71  Va.)  266,  32 
Am.  Eep.  673. 

I  a]  Under  a  plea  of  nul  tiel  record 
want  of  jurisdiction,  which  does  not 
appear  upon  the  face  of  the  record, 
cannot  be  shown.  "A  defense  contra- 
dieting  the  record  must  be  pleaded  that 
the  facts  may  be  put  in  issue.  A  de- 
fect appearing  upon  the  face  of  the 
record  may  be  taken  advantage  of  un- 
der a  plea  of  nul  tiel  record,  but  those 
requiring  extrinsic  proof  to  make  them 
apparent,  must  be  alleged  before 
pioved.  This  is  in  accord  with  pre- 
cedents and  the  elementary  principles 
of  good  pleading."    Wood  v.  Agostines, 

72  Vt.  51,  47  Atl.  108. 

[b]  A  general  denial  (1)  under  the 
code  pleading  does  not  put  want  of 
jurisdiction  in  issue.  "The  general 
denial  gees  only  to  the  extent  of  deny- 
ing the  existence  of  the  facts  neces- 
sary to  the  cause  of  action,  not  to  the 
jurisdiction  of  the  court  in  which  the 
judgment  on  which  this  action  is  based 
was  found,  and  is  in  effect  to  plead  nul 
tiel  record."  Eice  v.  Coutant,  38  App. 
Div.  543,  56  N.  Y.  Supp.  351.  See  also 
Little  Eock,  etc.  Co.  v.  Hodge,  112  Ga. 
521,  37  S.  E.  743.  (2)  The  defendant 
may,  however,  show  under  a  general 
denial  that  the  appearance  of  the  per- 
son who  assumed  to  act  as  his  attor- 
ney was  without  authority.  Hays  v. 
Merkle,  67  Mo.  App.  55. 

[c]  Objection  Prior  to  Trial. — (1) 
The  objection  on  the  ground  that  the 
court  had  no  jurisdiction  must  be  raised 
prior  to  the  trial  of  the  action  (McDer- 
mott,  etc.  Co.  r.  Dixon,  68  N.  J.  L.  49, 
52  Atl.  283;  Ferry  v.  Miltimore  Elas- 
tic Steel  C.  W.  Co.,  71  Vt.  457,  45  Atl. 
1035,  76  Am.  St.  Eep.  787),  (2)  and 
cannot  be  first  raised  on  appeal.  Lat- 
terett  v.  Cook,  1  Iowa  1,  63  Am.  Dec. 
428. 
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26.     U.  S.— L'Engle  v.  Gates,  74  Fed. 

513.     Ala. — Foster  v.   Glazener,  27  Ala. 

391;   Puckett  ;;.  Pope,  3  Ala.  552;  Mc- 

Gee  f.  Sheffield,  3  Stew.  &  P.  351.  Conn. 

Smith    V.    Ehoades,    1    Day    168.      Fla. 

Samniis    v.    Wightman,    31    Fla.    10,    12 

So.    526.      111.— Welch    v.    Sykes,    8    111. 

197,   44   Am.   Dec.   689.     la. — Latterett 

V.    Cook,    1    Iowa   1,   63    Am.   Dec.  428. 

Mo.— Wilson    V.   Jackson,    10    Mo.    329; 

Hays  V.  Merkle,  67  Mo.  App.  55.  N.  J. 

Moulin  V.  Trenton,  etc.  Ins.  Co.,  24  N. 

J.  L.  222.     N.  Y.— Starbuck  v.  Murray, 

5  Wend.  148,  21  Am.  Dec.  172;   Eice  v. 

Coutant,    38    App.    Div.    543,    56    N.  Y. 

Supp.  351.     Ore. — Foshiei  v.  Narver,  24 

Ore.  441,  34  Pac.  21,  41  Am.  St.  Eep. 
874.  Vt. — Waddams  v.  Burnham,  1  Ty- 
ler 233.  Va.— Bowler  v.  Huston,  30 
Gratt.  (71  Va.)  266,  32  Am.  Eep.  673; 
Wilson  V.  Bank  of  Mt.  Pleasant,  G 
Lsigh  (33  Va.)  570.  Wash.— Aultman, 
Miller  &  Co.  v.  Mills,  9  Wash.  68,  36 
Pac.  1046;  Eitehie  v.  Carpenter,  2 
Wash.  512,  28  Pac.  380,  26  Am.  St. 
Eep.  877. 

[a]  General  Allegation  Insufficient, 
.Judgments  of  courts  of  record  of  an- 
other state  cannot  "be  impugned  by  a 
mere  allegation  of  want  of  jurisdic- 
tion. But  he  who  would  defeat  a  judg- 
ment on  this  ground,  must  show  the 
want  of  jurisdiction  by  appropriate  al- 
legations of  fact,  unless  it  appear  on 
the  face  of  the  judgment.  .  .  .  The 
laws  of  Ohio,  in  virtue  of  which  the 
judgment  is  alleged  to  be  invalid,  must 
here  be  specially  pleaded.  It  is  not 
enough,  therefore,  to  say,  that  by  rea- 
son of  such  and  such  facts,  len  pais, 
the  proceeding  was  unauthorized,  or 
beyond  the  jurisdiction  of  the  court, 
and  therefore  void,  unless  such  facts 
are  sufficient  of  themselves,  a^  by  some 
universal  law,  to  show  that  the  pro- 
ceeding was  entitled  to  no  effect,  as  if 
a  judgment  was  rendered  against  an 
individual  without  appearance  or  no- 
tice, actual  or  constructive."  Davis  v. 
Connelly's  Exrs.,  4  B.  Mon.  (Ky.)  136. 
To  the  same  effect,  Eitehie  v.  McMul- 
len,  159  IJ.  S.  235,  16  Sup.  Ct.  171,  40 
L.  ed.  133. 

fb]  "The  facts  necessary  to  show 
that  the  court  did  not  acquire  such  jur- 
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sonablG  intendment  the  facts  allcpred  can  exist  and  the  court  which 
rendered  the  judf.':ment  sued  on  still  have  had  jurisdiction,  the  plea  is 
bad.-'  Thus,  an  allegation  in  an  answer  that  the  defendant  at  the  time 
of  the  commencement  of  the  action  and  ever  since  was  not  a  resident 
of  the  state  wherein  the  judgment  was  rendered  is  insufficient  as  it 
does  not  exclude  the  possibility  of  defendant  havini,'  been  served  with 
process  while  temporarily  in  that  state,^^  and  in  sueh  ca^e  it  ^hfulfl 
also  be  averred  that  the  defendant  did  not  voluntarily  appear  in  tin' 
action.-^  The  jurisdiction  of  the  court,  however,  is  sufficiently  denied 
by  an  averment  that  the  defendant  was  neither  served  with  process  nor 
entered  an  a])iK>arance  in  the  action. ^° 

(III.)  Fraud. —  An  answer  sho^ving  a  state  of  facts  which  would  be 
sufficient  to  avoid  the  judgment  in  the  state  wherein  it  was  rend<'red 
on  the  ground  of  fraud  is  generally  deemed  a  good  defense  to  an  ac- 


isdiction  (of  the  person)  were  the  nega- 
tive of  ever}'  means  by  which  jurisdic- 
tion might  have  been  acquired.  To  this 
the  defendant  avers  in  his  plea  that  he 
was  not  served  with  process;  that  he 
had  no  notice  whatever  of  the  exist- 
ence of  the  suit;  that  he  made  no  ap- 
pearance to  the  action  either  in  per- 
son or  by  attorney  and  that  when  the 
suit  was  brought  as  well  as  when 
the  judgment  was  rendered  he  was  a 
non-resident  of  the  state  of  Louisiana. 
We  know  of  no  other  means  by  which 
the  court  could  have  acquired  jurisdic- 
tion of  the  person,  and  if  there  was 
none  and  these  averments  arc  true  .  .  . 
then  the  court  of  Louisiana  did  not  ac- 
quire jurisdiction  of  his  person;  and 
we  have  said  that  this  was  a  valid 
defense  at  law.  The  plea  is  in  apt 
form;  and  we  think  the  circuit  court 
erred  in  sustaining  the  demurrer  to  it." 
Barkman  r.  Hopkins,  11  Ark.  157. 

fc]  An  averment  that  defendants 
were  not  "legally  served"  without  a 
statement  of  facts  showing  the  reason 
for  such  claim,  where  the  record  shows 
that  they  were  "summoned,"  is  in- 
sufficient. Hotter  V.  Weltv,  12  Pa.  Co, 
Ct.    82. 

\A]  Jurisdiction  of  Subject-Matter. 
Where  defendant  alleges  that  he  never 
was  served  with  process  in  the  original 
proceeding  and  that  the  court  had  no 
jurisdiction  of  his  person,  such  a  de- 
fense raises  no  issue  of  jurisdiction  as 
to  the  subject-matter.  Lattorett  v. 
Cook,  1  Towa"  1,  (V.\  Am.  Dec.  428. 

fo]  Unauthorized  Appearance  "by 
Attorney. — An  allegation  that  the  per- 
son who  assumed  to  act  as  defendant's 


attorney  appeared  in  the  action  with- 
out defendant's  knowledge  or  consent 
is  insufUcient  unless  it  is  also  shown 
that  the  attorney  was  not  retained  by 
the  defendant.  Home  Friendly  Soc.  v. 
Tyler,   2   Pa.   Dist.   693. 

[fl  Allegation  that  original  com- 
plaint did  not  state  a  cause  of  action 
is  not  sufficient  to  show  lack  of  juris- 
diction. Williams  v.  Eenvick,  52  Ark. 
160,  12  S.  W.  331. 

27.  Sammis  v.  Wightman,  31  Fla. 
10,  12  So.  526. 

28.  Ala.— Andrews  r.  Flack,  88  Ala. 
294,  6  So.  907;  M'Gee  r.  Sheffield,  3 
Stew.  &  P.  351.  Conn. — Smith  r. 
Ehoades,  1  Day  168.  la.— Struble  r. 
Malone,  3  Iowa  586.  Mo.— Wilson  r. 
Jackson,  10  Mo.  329.  N.  Y.— Shumway 
V.  Stillman,  4  Cow.  292,  15  Am.  Dec. 
374. 

29.  Harrod  v.  Barretto,  1  Hall  (X, 
Y.)   155. 

[a]  Allegation  on  Non-Appearance 
Necessary. — An  averment  that  defend- 
ant at  the  time  of  the  alleged  service 
of  the  summons  was  not  a  resident  of 
the  state,  where  the  judgment  was  ren- 
dered, that  he  was  not  served  with 
notice  of  the  pendency  of  the  suit  and 
that  he  had  no  one  in  such  state  author- 
ized to  appear  for  him  is  insufficient, 
unless  there  is  added  an  allegation  that 
he  did  not  appear  or  that  he  did  not 
voluntarily  submit  his  case  to  the  court. 
Struble   r'.  ^falone,  3   Iowa   586. 

30.  111.— Shufeldt  r.  Buckley,  45  111. 
223.  Ind.  Ter. — Minter  r.  Green,  3  Ind. 
Ter.  761,  49  S.  W.  48.  N.  J.— McDer- 
mott,  etc.  Co.  v.  Dixon,  68  N.  J.  L. 
49,  52  Atl.  283. 
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tion  on  a  judgment  of  another  state,^^  though  there  are  some  decisions 
■which  seem  to  hold  that  fraud  is  not  available  as  a  defense.^'^     But 


31.  Fla. — Sammis  r.  Wightman,  31 
FTa.  10,  12  So.  526.  111.— Forrest  v. 
Fey,  218  111.  165,  75  N.  E.  789,  109 
Am.  St.  -Eep.  249,  1  L.  E.  A.  (N.  S.) 
740;  Field  v.  Field,  215  111.  496,  74 
N.  E.  443;  Van  Matre  f.  Sankey,  148 
111.  536,  36  N.  E.  628,  39  Am.  St.  Eep. 
196,  23  L.  E.  A.  665;  Ambler 
r.  Whipple,  139  111.  311,  28  N.  E.  841, 
32  Am.  St.  Eep.  202.  Ind. — Brown  r. 
Eaton,  98  Ind.  591;  Lee  v.  Back,  30 
Ind.  148;  Sherrard  v.  Nevius,  2  Ind. 
241,  52  Am.  Dec.  508.  la.— Dunlap  & 
Co.  V.  Cody,  31  Iowa  260,  7  Am.  Eep. 
129.  Kan. — Abercrombie  v.  Abercrom- 
bie,  64  Kan.  29,  67  Pac.  539.  Ky. 
Clark  V.  Ogilvie,  111  Ky.  181,  63  S. 
W.  429.  Miss.— White  v.  Trotter,  14 
Smed.  &  M.  30,  53  Am.  Dee.  112.  Mo. 
Payne  r.  O'Shea,  84  Mo.  129;  Ward 
V.  Quinlivin,  57  Mo.  425;  Wyeth,  etc. 
Co.  V.  Lang  &  Co.,  54  Mo.  App.  147. 
Neb.— Snvder  r.  Critchfield,  44  Neb.  66, 
62  N.  W.  306;  Keeler  v.  Elston,  22 
Neb.  310,  34  N.  W.  891;  .Eaton  v. 
Hasty,  6  Neb.  419,  29  Am.  Eep.  365. 
N.  J.— Wilson  V.  Anthony,  72  N.  J. 
Eq.  836,  66  Atl.  907;  Davis  V.  Headley, 
22  N.  J.  Eq.  115.  N.  Y.— Gray  v.  Eieh- 
mond  Co.,  167  N.  Y.  348,  60  N.  E.  663, 
82  Am.  St.  Eep.  720;  Hunt  v.  Hunt, 
72  N.  Y.  217,  28  Am.  Eep.  129;  Ma- 
Icne  V.  Boeker,  82  Misc.  438,  143  N.  Y. 
Supp.  1095.  N.  C— Eoberts  v.  Pratt, 
152  N.  C.  731,  68  S.  E.  240;  Mottu  v. 
Davis,  151  N.  C.  237,  65  S.  E.  969; 
Levin  v.  Gladstein,  142  N.  C.  482,  55 
S.  E.  371,  115  Am.  St.  Eep.  747,  32 
L.  E.  A.  (N.  S.;  905.  Ore. — Murray  V. 
Murray,  6  Ore.  17.  Tenn. — Coflfee  v. 
Neelv,"^  2  Heisk.  304.  Tex.— Drinkard 
V.  Ingram,  21  Tex.  650,  73  Am.  Dec. 
250;  Norwood  v.  Cobb,  20  Tex.  588; 
Babcof-k  r.  Marshall,  21  Tex.  Civ.  App. 
145,  50  S.  W.  728.  Va.— Vaught  v. 
Meador,  99  Va.  569,  39  S.  E.  225,  86 
Am.  St.  Eep.  908.  W.  Va.— Black  v. 
Smith,  13  W.  Va.  780.  Wis.— Brown 
r.  Parker,  28  Wis.  21.  Wye— United 
States  Fidelity  &  G.  Co.  r.  Parker,  20 
Wyo.  29,  121  Pac.  531;  Bank  of 
Chadron  r.  Anderson,  6  Wyo.  518,  48 
Pac.  197. 

See  15  Standard  Proc.  668. 
[a]     "There   has   been   much   discus- 
sion in  the  courts  of  the  United  States 
and    of    the    various    states    respecting 
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the  right  to  impeach  such  judgments 
for  fraud  in  their  jirocurement,  by  rea- 
son of  the  provisions  of  the  constitu- 
tion and  statutes  of  the  United  States 
respecting  the  faith  and  credit  to  be 
given  by  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  in  the 
courts  of  other  states,  but  the  general 
trend  of  authority  and  the  great  weight 
thereof  is  in  favor  of  allowing  such  a  de- 
fense if  it  would  have  been  permissible 
in  a  suit  upon  the  judgment  in  the 
state  where  it  was  rendered."  Bank 
of  Chadron  v.  Anderson,  6  Wyo.  518, 
48  Pac.  197. 

[b]  In  Eogerj  v.  Gwinn,  21  Iowa  58, 
it  is  said:  "If  the  judgment  sued  on 
had  be«n  rendered  by  a  court  in  Iowa, 
the  facts  found  by  the  court  below, 
would  be  a  good  defense,  at  least  in 
equity,  to  an  action  upon  it,  or  suffi- 
cient to  require  a  court  of  equity, 
upon  petition  filed  for  that  purpose,  to 
cancel  it.  And  we  cannot  doubt  that 
they  would  be  so  regarded  by  the 
courts  of  Kentucky,  if  this  action  had 
heen  brought  in  that  state,  or  if  the 
defendant,  in  that  state,  had  sought  re- 
lief against  the  judgment.  So  that  if 
ws  should  hold,  as  the  appellant  in- 
sists we  should,  we  would  be  giving 
to  the  judgment  of  the  court  of  one 
sister  state,  a  greater  force  and  effect 
than  it  would  have  there,  and  a  greater 
force  and  'effect  than  we  would  give 
to  a  like  judgment  rendered  by  our  own 
courts.  This  the  constitution  of  the 
United  States  and  the  act  of  congress 
do  not  require.  We  are  only  required 
to  give  to  it  the  same  effect  here  that 
it  would  have  in  the  state  of  Ken- 
tucky." 

32.  See  the  following  cases:  U,  S. 
Maxwell  v.  Stewart,  21  Wall.  71,  22 
Wall.  77,  22  L.  ed.  564;  Christmas  v. 
Eussell,  5  Wall.  290,  18  L.  ed.  475; 
Peninsular  Iron  Co.  v.  Eclls,  68  Fed. 
24,  15  C.  C.  A.  189.  Ala.— Lucas  v. 
Copeland,  2  Stew.  151.  D.  C— Eieh- 
mond  &  D.  E.  Co.  v.  Gorman,  7  App. 
Cas.  91.  Md.— Glenn  v.  Williams,  60 
Md.  93.  Mass. — Brainard  v.  Fowler, 
119  Mass.  262;  Goodrich  r.  Stevens,  116 
Mass.  170.  Mich. — Dunlap  v.  Byers, 
no  Mich.  109,  67  N.  W.  1067.  N.  H. 
McDonald  v.  Drew,  64  N.  H.  547,  15 
Atl.  148.    Ohio. — Anderson  v.  Anderson, 
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where  fraud  is  a  defense,  it  is  not  siiffieient  to  allege  it  in  general  terras, 
but  the  Tacts  constituting  the  alleged  Traud  must  be  iully  set  forth.''' 
The  defendant  cannot  under  such  plea  reopen  the  issues  determined 
by  the  original  judgment.-'* 

f.  Replication.  —  A  replication  to  a  plea  that  the  judgment  sued  on 
was  rendered  without  jurisdiction,  follows  the  general  rules  governing 
replications."® 

g.  Trial.  — (I.)  Generally.  —  The  issue  raised  by  a  plea  of  nul  tiel 
record  or  its  equivalent  is  triable  by  the  court  alone.^*^    But  where  ques- 


8  Ohio  108.  Pa. — Benton  v.  Burgot,  10 
Serg.  &  R.  240. 

[a]  In  Hambleton  v.  Glenn,  72  Md. 
331,  20  Atl.  115,  it  is  said  in  regard 
thereto:  "It  has  been  strongly  argued, 
however,  that  as  fraud  vitiates  every- 
thing, even  the  most  solemn  judgments 
or  decrees  of  the  highest  courts,  the 
allegation  of  fraud  as  affecting  a  de- 
cree of  a  sister  state  ought  to  be  al- 
lowed, if  supported  by  facts,  as  a  de- 
fense to  an  action  founded  on  the  de- 
cree; and  this  notwithstanding  the  pro- 
vision of  the  constitution  and  laws  of 
the  United  States,  that  'full  faith  and 
credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state;'  .  .  . 
The  general  proposition  contended  for, 
as  applied  to  judgments  and  decrees, 
is  undoubtedly  true.  But  the  question 
here  is,  whether  such  defense  can  be 
taken  in  a  collateral  proceeding,  founded 
upon  a  decree,  where,  to  give  effect  to 
such  defense,  the  decree  of  a  court  of 
competent  jurisdiction  of  a  sister  state 
is  required  to  be  reviewed,  and  de- 
clared null  and  void  by  the  court  in 
which  such  defense  is  made?  This  is 
a  federal  question,  and  the  court  of 
last  resort  for  the  determination  of 
such  question  would  seem  to  have 
definitely  settled,  that  the  allegation 
of  fraud  in  obtaining  the  judgment  or 
decree  sued  on  in  a  state  other  than 
that  in  which  the  judgment  or  decree 
was  obtained,  is  not  allowable  as  a 
defence;  but  that  resort  must  be  had 
for  relief  to  some  appropriate  direct 
proceeding. ' ' 

33.  U.  S.— Eitchie  v.  McMullen,  159 
U.  S.  235,  16  Sup.  Ct.  171,  40  L.  e<l. 
l;?3.  N.  C— Mottu  V.  Davis,  151  N.  C. 
237,  65  S.  E.  969.  Tex.— Miller  r. 
Lovell  (Tex.  Civ.  App.),  40  S.  W. 
835. 

See   the   title   "Fraud  and  Deceit." 


34.  Field  v.  Sanderson,  34  Mo.  542, 
86   Am.  Dec.   124. 

35.  See  generally  the  title  "Repli- 
cation and  Reply." 

[a J  Previous  Adjudication  of  Juris- 
diction.— An  averment  in  a  reply  that 
the  defendant  had  moved  to  vacate 
the  judgment  upon  the  ground  of  want 
of  jurisdiction  and  that  such  motion 
was  denied,  is  insufS.cient  unless  the 
statute  giving  the  court  jurisdiction 
to  hear  such  motion  is  specifically 
pleaded.  Kohn  v.  Haas,  95  Ala.  478, 
12  So.  577. 

[b]  Facts  Showing  Notice. —  (1) 
Where  plaintiff  in  reply  to  an  answer 
denying  the  court's  jurisdiction  pleads 
that  the  defendant  "was  personally 
duly  notified,"  without  stating  the  na- 
ture of  the  notice,  such  replication  is 
bad  on  demurrer.  Long  r.  Long,  1  Hill 
(N.  Y.)  597.  (2)  The  general  aver- 
ments, in  the  first  part  of  the  answer, 
that  the  judgment  was  "an  irregular 
and  void  judgment"  and,  in  the  second 
part,  that  "said  judgment  was  ir- 
regular," and,  "without  any  jurisdic- 
tion or  authority  on  the  part  of  the 
court  to  enter  such  a  judgment  upon 
the  facts  and  upon  the  pleailings  in 
said  action"  are  but  averments  of 
legal  conclusions,  and  wholly  insuffi- 
cient to  impeach  the  juilgmeut. 

36.  Ga.— Stewart  r.  Sholl,  99  Ga. 
5.'^4,  26  S.  E.  757.  la.— Rea  r.  Scullv, 
76  Towa  343,  41  N.  W.  36.  N.  C. 
Carter  r.  Wilson,  18  N.  C.  362. 

See  supra,  TTT,  B,  1,  h. 

[a]  "The  issue  made  of  nul  tiel 
record  was  only  triable  by  the  court. 
It  could  not  bo  inquired  into  by  the 
jury.  The  truth  of  this  plea  can  only 
be  tried  by  an  inspection  of  the  rec- 
ord by  the  court,  and  if  the  court  find 
from  an  examination  that  the  record 
offered  in  evidence  is  the  record  de- 
clared   on,    they    must    find    upon    this 
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tions  of  fact  are  put  in  issue  the  decision  thereof  may  be  left  to  the 
jury.""  In  the  absence  of  evidence  offered  on  behalf  of  the  defense  it  is 
proper  to  instruct  the  jury  to  return  a  verdict  for  the  plaintiff.^^  In 
determining  the  effect  of  a  judgment  of  a  court  of  another  state  the 
■whole  record  must  be  considered  by  the  court,^^  but  it  cannot  go  be- 
hind the  judgment  and  inquire  into  the  original  cause  of  action.^'' 

(II.)  Variance.  —  Actions  on  judgments  of  sister  states  are  governed 
as  to  variance,  by  the  general  rules  elsewhere  treated.*^  If  the  judg- 
ment sued  upon  is  sufficiently  described  in  the  complaint,  so  that  the 
defendant  cannot  be  misled,  in  reference  to  the  court  which  rendered 
the  judgment  sued  upon,*-  or  as  to  the  time  when  it  was  rendered.^^ 
or  the  parties  to  the  action,**  or  the  amount  of  the  judgment,*^  a  vari- 
ance in  any  of  these  respects  is  immaterial.    Where  a  copy  of  the  judg- 


issiie   for   the   plaintiff."     Hindman   v. 
Mackall,  3  Greene  (Iowa)  170. 

[b]  Damages. — ' '  Error  is  predicated 
on  the  fact  that  the  jury  was  not 
allowed  to  assess  the  amount  of  plain- 
tiff's recovery.  If  plaintiff's  were  en- 
titled to  recover  at  all,  the  measure 
thereof  would  be  the  amount  due  on 
the  judgment.  .  .  .  There  was  noth- 
ing for  a  jury  to  do  which  might  not 
properly  be  done  by  the  court." 
Longueville  v.  May,  115  Iowa  709,  87 
N.  W.  432.  But  see  Mudd's  Admr.  v. 
Beauchamp,  4  Bibb  (Ky.)  483. 

37.  Hindman  17,  Mackall,  3  G.  Gr. 
(Iowa)  170;  Kahn  v.  Lesser,  28  Abb. 
N.  C.  77,  18  N.  Y.  Supp.  98,  43  N.  Y. 
St.  149.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

38.  Rea  v.  Scully,  76  Iowa  343,  41 
N.  W.  36;  Coskery  v.  Wood,  52  S.  C, 
516,  30  S.  E.  475.  See  generally  the 
title   "Verdict." 

39.  Mclntyre  v.  Moore,  105  Ga.  112, 
31  S.  E.  144,  the  judgment  apparently 
showing  a  joint  liability  is  controlled 
by  the  remainder  of  the  record  showing 
a  several  liability. 

40.  Lawrence  v.  Jarvis,   32   111.   304, 

41.  See  supra,  III,  B,  1,  h,  (II), 
and  the  title  "Variance  and  Failure 
of  Proof." 

[a]  There  are  some  very  technical 
Tulss  in  some  jurisdictions,  and  were 
at  common  law,  respecting  the  variance 
between  the  allegations  and  the  proof, 
especially  upon  the  plea  of  nul  tiel  rec- 
ord; but  we  do  not  think  that  these 
rules  in  their  strictness  apply  or  should 
apply  under  the  civil  code.  Brady  v. 
Palmer,  19  Ohio  Cir.  Ct.  687, 

42.  Ky. — Dudley  v.  Lindsey,  9  B. 
Mon.    486,    50    Am.    Dec.    522.       IVEiss. 
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Barringer  v.  Boyd,  27  Miss.  473.     Mo. 
Chandler  v.  Garr,  8  Mo.  428. 

43.  Campbell  v.  Wolf,  33  Mo.  459. 

44.  Cal. — Stewart  v.  Spaulding,  72 
Cal.  264,  13  Pac.  661.  Mo.— Campbell 
V.  Wolf,  33  Mo.  459;  Randolph  v.  Kell- 
er, 21  Mo.  557,  N.  Y.— Talamo  v.  Er- 
mano,  62  N.  Y.  Supp.  246.  Ohio.— Brady 
V.  Palmer,  19  Ohio  Cir,  Ct,  687,  10 
Ohio  Cir.  Dec.  27. 

[a]  Partners. — Where  action  on  a 
foreign  judgment  is  brought  against 
defendants  as  partners  and  the  judg- 
ment sued  on  was  rendered  against 
them  as  individuals,  the  variance  is 
immaterial.  "After  the  judgment  was 
rendered,  it  affected  them  as  individ- 
uals; and  so  far  as  the  rights  of  the 
plaintiff  were  concerned,  it  was  im- 
material whether  they  were  described 
as  partners  or  not  in  this  suit,  as  a 
judgment  against  them  as  individuals 
would  bind  both  the  individual  and 
partnership  property."  Stephens  v. 
Roby,  27  Miss.  744. 

45.  Belford  v.  Woodward,  158  III, 
122,  41  N.  E.  1097,  29  L.  R.  A.  593; 
Iglehart  V.  Hobart,  19  111.  637;  Ritchie 
v.  Carpenter,  2  Wash.  512,  28  Pac.  380, 
26  Am.  St.  Rep.  877.  See  supra,  III, 
B,  1,  h,  (II). 

[a]  Costs.— Where  the  declaration 
alleges  a  judgment  for  costs  in  a  spe- 
cified sum,  but  the  record  shows  a 
judgment  for  costs  generally  and  that 
they  were  subsequently  in  some  man- 
ner not  apparent,  there  is  no  variance. 
Hunt  V.  Middlesworth,  44  Mich.  448,  7 
N.  W.  57, 

[b]  A  judgment  specifying  payment 
in  gold  coin  does  not  vary  from  an 
allegation  of  a  judgment  in  a  specified 
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ment  is  attached  to  the  complaint  a  variance  between  the  allegations  of 
the  complaint  and  the  judgment  introduced  in  evidence  is  not  mate- 
rial.*'' But  a  variance  as  to  the  place  wherein,*^  or  as  to  the  court  by 
which*^  the  judgment  sued  upon  was  rendered,  is  fatal, 

(III.)  Judgment.  —  As  a  rule  judgment  can  be  rendered  only  for  the 
amount  for  which  execution  under  the  original  judgment  could  have 
been  issued/®  and  the  effect  of  the  judgment  sued  on  must  be  limited 
by  the  force  it  has  in  the  state  wherein  it  was  rendered.^"  The  failure 
to  allege  the  law  allowing  interest  in  the  state  of  rendition  defeats  the 
right  to  its  allowance,  in  some  jurisdictions,'^^  unless  the  judgment  itself 
provides  for  interest  at  a  specified  rate,'^-  but  in  others,  judgments  of 
courts  of  record  of  other  states,  under  the  statute,  bear  the  same  rate 
of  interest  as  domestic  judgments,^^  or  the  presumption  as  to  the  for- 
eign law  being  the  same  as  the  domestic  supplies  the  place  of  an  aver- 
ment as  to  interest.^*  Where  costs  are  regarded  as  part  of  the  judg 
ment.  interest  on  them  is  also  allowed,^^  but  not  otherwise.^''  If  the 
original  judgment  be  subsequently  reversed,  the  judgment  based  upon 
it  may  be  set  aside.^'^ 

3.    Judgments  of  State  in  Federal  Courts  and  Vice  Versa. —  Ac- 
tion may  be  maintained  in  a  state  court  upon  a  judgment  rendered  in  a 


sum.      Belford    v.    Woodward,    158    111. 
122,   41    N.    E.    1097,   29   L.   R.   A.   593. 

46.  Yarn  v.  Arnold  Hat  Co.  (Tex. 
Civ.  App.),  124  S.  W.  693.  See  supra, 
III,  B,  1,  h,  (II). 

47.  Pearsall    v.    Phelps,   3    Ala.    525. 

48.  Huie  r.  Dcvore,  138  App.  Div, 
677,  123  N.  Y.  Supp.  12. 

49.  Maxwell  r.  Collier,  6  Rob.  (La.; 
86;  Arnold  r.  Rorabaek,  8  Allen  (Mass.) 
429;  Battey  r.  Holbrook,  11  Gray 
(Mass.)    212. 

50.  Se«  supra,  III,  B,  2,  a,  (II), 
and  15  Standard  Proc.  649,  et  seq. 

fa]  "The  judgment  sued  on  can 
have  no  greater  or  larger  extent  or 
force  in  this  state  than  it  is  entitled 
to  in  the  state  where  it  was  recovered, 
and  in  that  state,  .  .  .  this  judg- 
ment, whatever  may  have  been  the 
pleadings  or  lack  or  omission  of  plead- 
ing, did  not  charge  the  administrator 
personally,  but  affected  only  the  assets 
in  his  hands  belonging'  to  the  estate 
of  his  intestate.  .  .  .  This  being  the 
law  of  Pennsylvania  under  which  the 
judgment  now  sued  on  was  recovered, 
the  same  law  must  be  applied  to  it  in 
this  state  when  it  is  sought  to  be  en- 
forced against  the  admiuistrator  per- 
sonally." Coates  V.  Mackev,  56  Md. 
416. 

51.  Bradv  v.  Palmer,  19  Ohio  Cir. 
Ct.  687,  10  Ohio  Cir.  Dec.  27.    See  Har- 


rison r.  Harrison,  20  Ala.  629,  56  Am. 
Dec.  227.  But  see  Mahurin  V.  Bick- 
ford,  6   N.  H.  567. 

52.  Hudson  v.  Daily,  13  Ala.  722. 

53.  Revnolds  v.  Powers,  96  Ky.  481, 
29  S.  W.  "299. 

[a]  Where  the  statute  provides  that 
interest  shall  be  allowed  on  all  moneys 
due  upon  any  judgment  it  is  broad 
enough  to  cover  not  only  domestic 
judgments  but  also  judgments  of  courts 
of  another  state.  Shickle  v.  Watts,  94 
Mo.  410,  7  S.  W.  274. 

54.  See  Murphy  r.  ]\Iurphy,  145  Cal. 
482,  78  Pac.  1053.  But  see 'Thompson 
V.  Monrow,  2  Cal.  99,  56  Am.  Dec. 
318. 

55.  Mellin  v.  Horlick,  31  Fed.  865. 
[a]     "The   record    of   the    judgment 

from  New  York  shows  that  the  plain- 
tiff's costs  were  included  in,  and 
formed  parcel  of,  the  judgment.  We 
are  to  presume  that  this  is  in  con- 
formity with  the  laws  of  that  state. 
.  .  .  Being  therefore  lawfully  part 
of  the  judgment,  interest  wouhl  be  as 
certainly  an  incident  of  that  portion 
of  it  as  any  other.  The  judgment  is 
a  unit.  It  all  bears  interest  or  none." 
Wotherill   r.  Stillmau,  65  Pa.  105. 

56.  Gatewood  i.  Palmer,  10  Humph. 
(Tenn.)   466. 

57.  Heckling  f.  Allen,  15  Fed.  196, 
on  motion. 
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United  States  eoiirt,^''  and  vice  versa.'"  A  state  statute  requiring  leave 
to  sue  to  be  first  obtained  from  the  court  in  which  the  judgment  was 
rendered,  lias  no  application  to  judgments  of  a  federal  court,*'"  or  to 
suits  brought  in  the  federal  court.''^ 

4.  On  Judgments  of  Foreign  Tribunals. ^=^  —  a.  Bight  of  Action. 
The  tendency  of  more  recent  decisions  seems  to  be  to  eliminate  all  dis- 
tinctions between  judgments  of  foreign  tribunals  and  judgments  of 
courts  of  sister  states,  and  to  apply  to  the  former  the  principles  which 
are  applicable  to  the  latter.*''^    Formerly,  however,  judgments  of  foreign 


58.  Morton  v.  Palmer,  60  Hun  583, 
14  N.  Y.  Supp.  912,  21  Civ.  Proe.  94, 
39  N.  Y.  St.  236;  Goodyear  D.  V.  Co. 
V.  Frisselle,  22  Hun  (N.  Y.)  174;  Whit- 
ley V.  General  Elec.  Co.,  18  Tex.  Civ. 
App.  674,  45  S.  W.  959.  See  also  15 
Standard  Proc.  686. 

As  to  the  relation  ■between  state  and 
federal  courts  with  respect  to  the 
operation  and  effect  of  their  judgments, 
see  the  title  "Judgments." 

[a]  "The  petition  alleged  that  on 
a  certain  date,  at  a  certain  term  of 
a  circuit  court  of  the  United  States, 
a  court  of  record,  naming  the  par- 
ticular court  and  place  of  sitting,  the 
certain  judgment  was  rendered  by  such 
court  in  favor  of  plaintiff  against  the 
defendant  in  a  cause  therein  pending 
in  which  they  were  parties  plaintiff' 
and  defendant  respectively,  of  which 
cause  said  court  had  jurisdiction.  Our 
opinion  is  that  the  petition  in  this  case 
alleged  everything  that  has  ever  been 
held  essential  in  such  a  pleading.  .  .  . 
"We  judicially  know  that  the  circuit 
courts  of  the  United  States  are  courts 
of  record,  and  where  it  is  alleged  that 
it  rendered  a  judgment,  it  will  be  pre- 
sumed that  it  was  done  in  such  form 
as  to  make  it  an  adjudication  by  a 
court  of  record.  It  was  even  unneces- 
sary for  the  petition  to  allege  that  said 
court  had  had  jurisdiction  of  the  par- 
ticular case.  .  .  .  The  contrary  was 
a  matter  of  defense."  Whitley  V. 
General  Elec.  Co.,  18  Tex.  Civ.  App. 
674,  45  S.  W.  959. 

59.  First  Nat.  Bank  v.  Duel  County, 
74  Fed.  373;  Union  Trust  Co.  v.  Eoches- 
ter,  etc.  Co.,  29  Fed.  609.  See  15 
Standard  Proc.  682. 

[a]  Reason. — The  principle  that  a 
court  may  refuse  to  allow  a  defendant 
to  be  vexed  by  a  second  action  does 
not  apply  when  such  action  is  brought 
in  another  jurisdiction,  as  the  "court 
has    no    power    over    the   judgment    ob- 
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tained  in  the  state  court,  and  is  not 
clothed  with  the  right  to  issue  process 
for  its  enforcement.  The  present  plain- 
tiff is  a  nonresident  corporation,  car- 
rying on  business  in  the  state  of  Mis- 
souri, and  as  such  is  entitled  to  in- 
voke for  the  protection  and  enforce- 
ment of  its  rights  the  jurisdiction  of 
the  federal  court;  and  the  exercise  of 
such  jurisdiction  cannot  be  declined  by 
this  court  on  the  ground  that  there  is 
in  existence  a  judgment  in  the  state 
court  upon  the  same  cause  of  action. 
Furthermore,  the  present  plaintiff  was 
not  the  plaintiff  in  the  state  court. 
This  action  is  brought  in  the  name  of 
the  assignee  of  the  original  judgment, 
in  order  that  its  right  to  enforce  pay- 
ment .  .  .  shall  be  judicially  de-' 
termined, — a  fact  which  shows  that  tho 
second  action  was  not  brought  simply 
to  unduly  vex  the  defendant  county. 
For  these  reasons  it  cannot  be  held 
that  this  court  should  refuse  to  take 
jurisdiction."  First  Nat.  Bank  v.  Duel 
County,  74  Fed.  373. 

60.  Morton  r.  Palmer,  60  Hun  583, 
14  N.  Y.  Supp.  912,  21  Civ.  Proc.  94, 
39    N.   Y.   St.   236. 

[a]  Federal  Couii;  Judgment  Dock- 
eted in  State  Court. — Altnough  a  judg- 
ment of  the  United  States  circuit  court 
is  docketed  in  the  county  clerk's  office, 
it  does  not  thereby  become  a  judgment 
of  a  court  of  this  state  and  does  not 
come  within  the  statute  providing  that 
in  order  to  bring  an  action  on  a  judg- 
ment of  a  court  of  this  state  it  is 
necessary  to  obtain  leave  of  court  to 
sue.  Goodvear  D.  V.  Co.  V.  Frissello, 
22  Hun   (N.  Y.)   174. 

61.  Union  Trust  Co.  v.  Rochester, 
etc.   Co.,   29  Fed.   609. 

62.  Actions  on  domestic  judgments, 
see  supra,  TV,  B,   1. 

Actions  on  judgments  of  sister  states, 
see  supra,  IV,  B,  2. 

63.  U.  S.— Hilton  v.  Guyott,  42  Fed. 
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tribunals  were  held  to  be  only  prima  facie  but  not  conclusive  evidence 
of  the  debt,'"*  and  the  doctrine  of  reciprocity  in  the  recognition  of  for- 
eign judgments  has  been  applied."^  But  inasmuch  as  the  recognition  of 
a  foreign  judgment  is  wholly  a  matter  of  comity,  an  action  cannot  be 
maintained  upon  it  unless  it  possesses  certain  fundamental  requisites 
essential  to  a  valid  and  subsisting  judgment.""  The  court  must  have 
had  jurisdiction  both  of  the  subject-matter  and  the  person  of  the  de- 
fendant."^ Service  of  process  on  or  appearance  by  the  defendant  is 
essential,"^  no  matter  what  validity  a  judgment  without  it  may  have 
in  the  foreign  country;"'-^  personal  service  upon  the  defendant  outside 
the  jurisdiction  of  the  court  rendering  the  judgment  is  not  enough.^" 

b.     Form  of  Aciion.  —  Assumpsit  is  the  proper  action  on  a  judg- 
ment of  a  foreign  tribunal  where  it  is  regarded  as  only  prima  facie 


249.  111.— Baker  v.  Palmer,  83  111.  568, 
571,  572,  574.  N.  Y.— Lazier  r.  West- 
cott,  26  N.  Y.  146,  82  Am.  Dec.  404; 
Cummings  v.  Banks,  2  Barb.  602. 

As  to  the  conclusiveness  of  foreign 
judgments  and  their  effect  as  a  merger 
or   bar,   see  the   title    "Judgments." 

64.  Buttrick  v.  Allen,  8  Mass.  273, 
5  Am.   Dec.   105. 

[a]  A  distinction  has  been  made 
between  the  effect  of  a  foreign  judg- 
ment as  the  basis  of  an  action  and 
as  a  defense,  holding  it  conclusive  only 
in  the  latter  case.  See  Griswold  r.  Pit- 
cairn,  2  Conn.  85;  Cummings  r.  Banks, 
2  Barb.  (N.  Y.)  602;  Monroe  r.  Doug- 
las,  4   Sandf.   Ch.    (N.  Y.)    126. 

65.  Hilton  r.  Guvot,  159  U.  S.  113, 
16  Sup.  Ct.  139,  40  L.  ed.  95. 

66.  See  supra.  III,  B,  1,  a,  (II); 
III,  B,  2,  a,  (II);  and  generally  the 
title  "Judgments." 

[a]  The  law  upon  which  it  is  based 
must  be  in  harmony  with  the  generally 
recognized  principles  of  justice.  De 
Brimont  r.  Penniman,  10  Blatchf.  (U. 
S.)   436,  7  Fed.   Cas.   No.   3,715. 

67.  See  /tuimi,  HI,  B,  2,  a,  (II), 
and  15  Standard  Proc.  687,  et  seq. 

68.  Monroe  v.  Douglas,  4  Sandf.  Ch. 
(N.  Y.)   126. 

69.  Bischoff  r.  Wethered,  9  Wall. 
(U.  S.)   812,  19  L.  ed.  829. 

70.  Mich. — McEwan  v.  Zimmer,  38 
Mich.  765,  31  Am.  Rep.  332.  N.  Y. 
Shepard  r.  Wright,  113  N.  Y.  582,  21 
N.  E.  724.  Wis.— Smith  v.  Grady,  68 
Wis.  215,  31   N.  W.  477. 

[a]  "The  judgment  upon  which 
this  action  was  brought  appears  to 
have  been  rendered  in  the  dominion 
of  Canada  by  the  court  of  chancery 
for  Ontario,  and  is  a  personal  judgment 


against  the  defendant.  The  record 
shows  that  he  did  not  appear  in  the 
action,  and  discloses  as  the  ground  of 
jurisdiction  over  his  person  tlie  service 
of  process  upon  him  at  his  place  of 
residence  in  this  state.  It  is  beyond 
question  that  such  service  was  ineffec- 
tual to  give  the  judgment  validity  here 
if  the  defendant  was  not  a  citizen  of 
Canada  or  domiciled  within  that  juris- 
diction. .  .  .  The  contention  of  the 
appellant  is  that  the  court  of  chan- 
cery for  Ontario  was  shown  to  be  a 
court  of  general  jurisdiction  whose 
judgment  stood  presumptively  valid 
until  some  defect  was  shown,  and  the 
defendant  should  have  alleged  and 
proved  that  he  was  not  a  citizen  of 
Canada  when  the  service  was  maile 
nor  domiciled  there.  The  question  thus 
becomes  one  of  pleading  and  proof. 
The  complaint  alleged  as  the  ground 
of  jurisdiction  by  the  Canadian  court 
that  the  defendant  appeared  in  the 
action  and  averred  no  other.  The  an- 
swer of  the  defendant  denied  this  al- 
legation, and  affirmatively  alleged  that 
the  Canadian  court  had  no  jurisdiction 
to  render  the  judgment  against  him; 
because  he  neither  appeared  in  the  ac- 
tion nor  was  process  served  upon  him 
in  Canada.  When  this  issue  came  to 
trial  the  plaintiff  introduced  the  rec- 
ord, and  that  showed  on  its  face  that 
the  service  was  made  upon  the  defend- 
rait  at  his  residence  within  this  state. 
.  .  .  No  rule  of  comity  requires  us 
to  give  effect  to  a  personal  judgment 
rendered  under  a  foreign  law  where, 
on  the  face  of  the  record,  it  appears 
that  jurisdiction  of  the  person  was  not 
obtained."  Shepard  v.  Wright,  113  N. 
Y.  582,  21  N.  E.  724. 
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evidence,'^  but  wlicre  it  is  given  conclusive  effect  as  an  adjudication, 
debt  would  seem  to  be  a  more  appropriate  form  of  action/-  unless  the 
statute  permits  assumpsit." 

e.  Pleading.  —  It  has  been  held  that  the  jurisdiction  of  the  foreign 
tribunal  need  not  be  averredj*  and  that  an  allegation  that  the  judg- 
ment sued  on  was  duly  given,  made  and  entered  by  the  foreign  court 
is  sufficient  as  against  a  general  demurrerJ^  Want  of  jurisdiction  may 
be  pleaded  as  a  defense  to  an  action  brought  upon  a  judgment  of  a 
foreign  country.''^  So  too,  an  allegation  that  the  judgment  sued  upon 
was  procured  by  fraud  constitutes  a  good  defense  to  an  action  on  a 
foreign  judgment/^  Wliere  the  amount  of  judgment  is  stated  in  foreign 
money,  an  averment  that  on  the  day  of  the  judgment  its  value  was  a 
certain  sum  in  lawful  money  of  the  United  States  sufficiently  states  the 
amount  of  the  judgment/® 

Plea  or  Answer.  —  Nul  tiel  record  is  not  regarded  as  a  proper  plea  to 
an  action  on  a  foreign  judgment  since  such  a  judgment  is  not  conclu- 
sive except  as  a  matter  of  comity/^  or  reciprocity.^" 

d.  Trial.  —  The  construction  and  effect  of  a  judgment  of  a  foreign 
country  is  a  question  of  law  to  be  determined  by  the  court.®^ 

The  judgment  must  not  be  broader  in  its  terms  than  the  judgment 
upon  which  the  action  is  brought.^- 


71.  Buttriek  r.  Allen,  8  Mass.  273,  5 
Am.  Dee.  105;  Boston  I.  Eubber  Fac- 
tory  V.   Hoit,   14   Vt.   92. 

[a]  Debt  or  assumpsit  may  be  main- 
tained, but  a  complaint  in  the  common 
counts  only  is  insufficient;  the  com- 
plaint should  show  the  recovery  of  the 
judgment  and  contain  all  the  essen- 
tial averments  of  a  complaint  in  an 
action  of  debt.  Mellin  f.  Horliek,  31 
Fed.  865.  See  also  Gooding  v.  Kingston, 
20  Mich.  439. 

72.  See  McKim  v.  Odom,  12  Me.  94, 
and   supra,  III,  B,  2,  b. 

73.  See  supra,  III,  B,  2,  b. 

74.  Gunn  v.  Peakes,  36  Minn.  177, 
SO  N.  W.  466,  1  Am.  St.  Eep.  661, 
overruling  Karns  v.  Kunkle,  2  Minn. 
268. 

75.  Dore  v.  Thornburgh,  90  Cal.  64, 
27  Var.  30,  25  Am.  St.  Eep.  100. 

[a]  Where  the  complaint  on  a  judg- 
ment of  a  foreign  country  contains  the 
allegation  that  the  Queen's  Bench  di- 
vision had  jurisdiction  of  the  subject- 
matter  of  the  action  and  of  the  parties 
thereto  and  that  the  judgment  wag 
duly  given,  made  and  entered  in  and 
by  said  court,  the  jurisdiction  in  the 
absence  of  a  demurrer  is  sufficiently 
alleged.  Murphy  v.  Murphy,  145  Cal. 
482,  78  Pac.  1053. 

76.  Thorn    v.    Salmonson,     37     Kan. 
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441,  15  Pac.  588;  Shepard  v.  Wright, 
113  N.  Y.  582,  21  N.  E.  724;  Lazier 
V.  Westcott,  26  N.  Y.  146,  82  Am.  Dec, 
404.     See  supra.  III,  B,  2,  e,  (II). 

77.  Eankin  v.  Goddard,  54  Me.  28, 
89  Am.  Dec.  718;  Monroe  v.  Douglas, 
4  Sandf.  Ch.  (N.  Y.)  126.  See  supra, 
III,  B,  2,  e,   (III). 

78.  Murphy  v.  Murphy,  145  Cal.  482, 
78  Pac.   1053. 

79.  See  7  Standard  Prog.  65,  n.  81, 
and  Judkins  v.  Union  Mut.  F.  Ins.  Co., 
37  N.  H.  470.  See  Evans  v.  Tatem,  9 
Serg.  &  E.  (Pa.)  252,  11  Am.  Dec. 
717.     Covipare  supra.  III,  B,   2,  e,   (I). 

80.  Hilton  V.  Guyot,  159  U.  S.  113, 
16   Sup.  Ct.   139,  40  L.   ed.  95. 

81.  Christian  Co.  v.  Coleman,  125 
Ala:  158,  27  So.  786. 

82.  See  s^ipra,  III,  B,  1,  h,  (III); 
III,  B,  2,  g,   (III). 

[a]  Judgment  Limited  by  Original 
Judgment. — Where  the  judgment  ren- 
dered by  a  court  of  England  contained 
a  provision  limiting  its  execution  to 
the  separate  estate  which  the  defend- 
ant "might  have  free  from  restraint 
of  alienation  or  anticipation,"  it  is 
error  to  render  a  personal  judgment 
against  the  defendant  without  adding 
thereto  the  limitation  imposed  by  the 
English  judgment.  "A  party  may  ask 
to   have   a  foreign  judgment   enforced, 
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C.  Suit  in  Equity.  —  1.  Jurisdiction  and  Right  to  Equitable  Re- 
lief."—  The  general  rule  is  that  a  court  oi"  equity  will  not  lend  its  aid 
to  the  enforeement  of  a  judgment  at  law  unless  the  legal  remedies 
have  been  exhausted,®*  or  arc  inadequate  to  afford  the  relief  sought  to 
be  obtained/^  as  where  the  judgment  is  purely  in  rem.^°  An  excep- 
tion to  the  rule  that  equity  will  not  interfere  to  enforce  a  judcmont  is 
made  in  cases  of  peculiarly  equitable  cognizance.*^  Thus,  a  judgment 


but  the  enforcement  must  be  in  ac- 
cordance with  its  precise  terms.  He 
may  be  entitled  to  have  it  enforced 
as  written,  but  he  can  be  entitled  to 
nothing  more.  If  it  be  replied  that 
there  is  no  such  judgment  in  personam 
known  to  our  laws  as  the  judgment 
here  sought  to  be  enforced,  that,  sure- 
\y,  is  no  reason  why  the  plaintiff  should 
bo  granted  another  and  a  different 
judgment,  merely  because  the  latter  is 
known  to  our  laws. ' '  Sanguinnetti  v. 
Eoche,  15  N.  Y.  Supp.  185. 

83.  As  to  creditors'  suits,  see  the 
title   "Creditors'   Suits." 

As  to  discovery,  see  generally  the 
title  "Discovery,"  and  infra,  this  sec- 
tion. 

As  to  setting  aside  conveyances,  see 
the    title    "Fraudulent    Conveyances." 

As  to  sequestration,  see  the  title 
"Sequestration." 

84.  Ark. — Branch  v.  Horner,  28  Ark. 
341.  D.  C— Davis  r.  Harper,  14  App. 
Cas.  463.  Ga.— Macon  &  W.  E.  R.  Co. 
V.  Parker,  9  Ga.  377.  Ky. — Edwards 
V.  Bohannon,  2  Dana  98;  Adkins  r. 
Meadows,  9  Ky.  Op.  124.  Me. — Howe 
f.  Whitney,  66  Me.  17;  Bubier  v. 
Bubier,  24  Me.  42.  Neb. — Weaver  v. 
Cressman,  21  Neb.  675,  33  N.  W.  478, 
N.  C— Powell  r.  Howell,  63  N.  C.  283. 

85.  U.  S.— Kessler  r.  Eldred,  206  U. 
S.  285,  27  Sup.  Ct.  611,  51  L.  ed.  1065; 
Tilford  V.  Oaklev,  Hempst.  197,  23  Fed. 
Cas.  No.  14.038a.  lU.— Citv  of  East 
St.  Louis  V.  Millard,  14  111."  App.  483. 
la. — Mudge  r.  Livermore,  148  Iowa  472, 
123  N.  W.  199.  Kan.— Howe  Machine 
Co.  V.  Miner,  28  Kan.  441.  Mo.— Gris- 
wold  r.  Johnson,  22  Mo.  App.  466. 
Tenn.— Stark  r.  Cheathem,  2  Teun.  Ch. 
300. 

[a]  Enforcing  Lien  of  Judgment. 
Where  the  statute  provides  that  a  judg- 
ment against  a  railroa<l  corporation  for 
injuries  sustained  or  labor  done  shall 
constitute  a  lien  on  the  property  of 
the  corporation  superior  to  all  other 
liens  but  furnishes  no  remedy  to  en- 
force   such    right,    a    court    of    equity 


may  be  resorted  to  in  order  to  make 
the  judgment  effectual.  Gilchrist  v. 
Helena  H.  S.  &  S.  Co.,  58  Fed.  708. 

86.  As  to  action  on  judgment  in 
rem,  see  supra,   III,  B,   1,  a,  (II),    (I). 

fa]  Where  a  judgment  in  rem  gave 
plaintiffs  only  a  lien  on  defendant's 
remainder  interest  in  certain  land  and 
could  not  be  enforced  by  execution, 
the  plaintiffs  would  be  without  remedy, 
unless  they  be  permitted  to  maintain 
an  action  in  equity  to  enforce  the  judg- 
ment. Ritehev  v.  Buricke's  Admrs., 
21  Ky.  L.  Rep".   1120,  54  S.  W.  173. 

87.  D.  C— Raub  v.  Hurt,  24  App. 
Cas.  211.  N.  y.— Donovan  v.  Finn,  1 
Hopk.  Ch.  59,  14  Am.  Dec.  531.  Tenn. 
Stark  r.  Cheathem,  2  Tenn.  Ch.  300, 
under  statute. 

See  the  title  "Bills  To  Enforce  De- 
crees." 

[a]  A  judgment  creditor  may  en- 
force his  claim  in  a  court  of  equity 
"in  all  those  classes  of  eases  over 
which  that  court  has  acknowledged 
jurisdiction,  such  as  trusts,  frauds,  mis- 
takes, etc.,  creditors'  bills,  the  sale 
of  real  estate  in  aid  of  personalty,  and 
the  marshalling  of  assets  in  the  estates 
of  decedents."  Solomons  r.  Shaw,  25 
S.  C.  112. 

fb]  Judgment  Erroneously  Satisfied. 
Where  execution  was  1-evied  upon  prop- 
erty of  the  defendant  and  it  appeared 
thereafter  that  defendant  had  no  inter- 
est in  that  property,  an  action  may 
be  brought  in  equity  to  set  aside  the 
credit  on  the  execution  and  have  the 
original  judgment  revived  for  the  sum 
credited  on  the  execution.  Scherr  V. 
Himmelmann,  53  Cal.  312.  As  to  va- 
cating entry  of  satisfaction,  see  the 
title    "Judgments,    Satisfaction   of." 

[c]  Suit  To  Remove  Cloud  on  Prop- 
erty Subject  to  Judgment  Lien. — A  suit 
may  be  maintained  in  equity  on  a  judg- 
ment which  is  not  dormant  and  is  a 
lien  upon  the  property  of  the  debtor 
in  order  to  remove  a  cloud  from  said 
property  which  impairs  the  efficacy  of 
the  lien  without  resorting  in  the  first 
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creditor  may  maintain  an  action  in  equity  to  subject  equitable  assets 
of  the  debtor  to  the  satisfaction  of  his  judgment,***  to  enforce  a  judg- 
ment lien  upon  the  death  of  the  debtor,*^  to  set  aside  a  fraudulent  con- 
veyance of  property  OM-ned  by  the  judgment  debtor,^"  or  to  declare  a 
homestead  claim  of  the  debtor  invalid,^^  But  after  the  expiration  of 
the  statutory  limitation  a  creditor  cannot  maintain  a  suit  in  equity  to 
enforce  his  judgment  and  thereby  avoid  the  effect  of  his  own  want  of 
diligence.''-     Sometimes  the  statute  authorizes  a  resort  to  equity  to 


instance  to  the  process  of  execution, 
lew  and  sale.  Hull  v.  Naumberg,  1 
Tex.  Civ.  App.  132,  20  S.  W.  1125. 

88.  Ky. — Edwards  V.  Bohannon,  2 
Dana  98.  Miss. — Ferguson  's  Heirs  f. 
Crowson,  25  Miss.  430.  N.  Y.— Edmes- 
ton  V.  Lyde,  1  Paige  Ch.  637,  19  Am. 
Dee.  454.  Tenn. — Chapron  v.  Cassaday, 
3  Humph.  661;  Stark  r.  Cheathem,  2 
Tenn.  Ch.  300.  W.  Va.— Laidley  v. 
Hinchman,  3  W.  Va.  423. 

See  generally  the  title  "Creditors' 
Suits. ' ' 

[a]  Where  defendant  has  no  legal 
title  to  any  property  but  owns  prop- 
erty which  can  be  reached  only  through 
equity,  it  is  not  necessary  to  show  in 
the  complaint  that  an  execution  on  the 
judgment  sued  on  was  issued  and  re- 
turned unsatisfied.  Eountree  'V.  Mc- 
Kay, 59  N.  C.  87. 

[b]  Property  Held  Under  Deed  of 
Trust. — Where  the  property  sought  to 
be  subjected  to  the  payment  of  the 
judgment  is  held  under  a  deed  of  trust, 
equity  will  interpose  its  aid  to  the  en- 
forcement of  the  judgment.  Bansimer 
V.  Fell,  39  W.  Va.  448,  19  S.  E.  545; 
Laidley  v.  Hinchman,  3  W.  Va.  423. 

89.  Enslen  v.  Wheeler,  98  Ala.  200, 
13  So.  473.  Contra,  Miami,  etc.  Co. 
Bank  r.  Turpin,  3  Ohio  514. 

fa]  Enforcement  of  Lien  After 
Debtor's  Death. — "The  judgment  is  a 
lien  by  mere  force  of  the  statute. 
When  once  it  fastens  on  the  land  it 
sticks  to  it  notwithstanding  the  death 
of  either  party,  and  may  be  enforced 
in  equity  without  revival,  revival  be- 
ing necessary  only  for  the  purpose  of 
issuing  execution.  The  lien  does  not 
come  from  an  execution.  It  is  not  a 
part  of  the  action  in  which  the  judg- 
ment was  rendered.  It  comes  from  the 
statute,  and  may  be  enforced  always 
in  equitv. "  Laidley  V.  Keynolds,  58 
W.  Va.  418,  52  S.  E.  405. 

[b]  Revival  Unnecessary. — No  good 
reason  can  be  "suggested  for  requiring 
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the  creditor  to  first  revive  his  judg- 
ment at  law  against  the  personal  rep- 
resentative before  coming  into  equity. 
The  execution  issuing  upon  the  judg- 
ment so  revived  would  not  be  effectual, 
as  the  assets  in  the  hands  of  the  per- 
sonal representative  could  not  be 
seized,  but  would  have  to  be  admin- 
istered by  him  according  to  law," 
James'  Exr.  v.  Life,  92  Va.  702,  24 
S.  E.  275. 

[c]  Conditions  Precedent. — A  judg- 
ment creditor  may  upon  the  death  of 
tiie  judgment  debtor  maintain  an  action 
in  equity  to  enforce  a  lien  upon  deced- 
ent's homestead,  but  he  must  show  in 
his  complaint  that  either  he  has  ex- 
hausted the  legal  remedies  by  presen- 
tation of  his  claim  to  the  estate  or 
that  the  decedent  left  no  other  prop- 
erty. Griswold  v.  Johnson,  22  Mo. 
Api).   466. 

90.  Howe  Machine  Co.  v.  Miner,  28 
Kan.  441;  Hull  r.  Naumberg,  1  Tex. 
Civ.  App.  132,  20  S.  W.  1125. 

91.  Hull  V.  Naumberg,  1  Tex,  Civ. 
App.   132,  20  S.  W.  1125. 

92.  Minn, — Dole  v.  Wilson,  39  Minn, 
330,  40  N.  W.  161.  Miss.— Hall  v. 
Green,  60  Miss.  47.  S.  C— Solomons 
r.  Shaw,  25  S.  C.  112.  Tex.— Boyd  v. 
Ghent,  95  Tex.  46,  64  S.  W.  929.  Va. 
Brown  r.  Butler,  87  Va.  621,  13  S.  E, 
71.  W,  Va.— Reilly  v.  Clark,  31  W.  Va. 
571,  8  S.  E.  509. 

[a]  But  where  a  party  was  pre- 
vented from  enforcing  execution  on  a 
judgment,  by  reason  of  an  injunction, 
and  in  the  meantime  the  right  to  exe- 
cution became  barred  by  the  statute 
of  limitations  "he  may  come  into 
equity  and  enjoin  the  adverse  party 
from  availing  himself  of  the  advantage 
which  he  has  obtained,  and  may  if 
necessary  have  a  decree  securing  to 
him  the  benefit  of  the  legal  right, 
which  he  has  lost  by  the  unjustifiable 
conduct  of  the  adverse  party."  Davis 
V.  Hoopes,  33  Miss.  173, 
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reach  propertj-  not  subject  to  execution.^''  In  some  jurisdictions  a  court 
of  equity  cannot  suhjrct  clioscs  in  action  to  tlic  i)iiynu'nt  of  a  judg- 
ment,"* while  in  others  statutes  have  hcen  enacted  giving  courts  of 
equity  the  power  to  subject  choses  in  action  to  the  satisfaction  of  the 
judgn^ent  sued  upon."^  In  some  jurisdictions  the  plaintiff  may  on  re- 
turn of  the  execution  unsatisfied  file  a  bill  in  equity  for  discovery  of 
property  subject  to  execution/'"  The  general  rules  pertaining  to  juris- 
diction of  courts  are  applicable  to  suits  in  equity  for  the  enforcement 
of  judgments."^ 


93.  See  the  statutes. 

[a]  A  contract  of  lease  granting  a 
license  to  operate  an  oil  well  upon  cer- 
tain premises  may  be  subjocted  to  the 
payment  of  a  judgment  by  an  action 
under  the  statute.  Meridian  Nat.  Bank 
f.  MeConica,  8  Ohio  Cir.  Ct.  442,  4  Ohio 
Cir.  Dec.   lOG. 

As  to  property  not  subject  to  execu- 
tion, see  supra,  II,  B,  5. 

94.  Goodman  v.  Georgia  Life  Ins. 
Co.,  189  Ala.  130,  66  So.  649;  Stewart 
V.  English,  6  Ind.  176;  Shaw  v.  Ave- 
line,  5  Ind.  380. 

[a]  "The  cause  thus  considered, 
presents  these  facts.  A  creditor  has 
obtained  judgment  against  his  debtor, 
in  a  court  of  law;  an  execution  has 
been  issued  against  the  property  of 
the  debtor;  and  the  sheriff  lias  returned 
that  none  is  found.  The  debtor  has 
property,  consisting  in  a  debt  due  to 
him;  and  the  creditor  by  judgment, 
now  asks  this  court,  to  compel  the 
debtor  of  his  debtor  to  make  payment 
to  him,  in  satisfaction  of  the  judgment. 
Has  this  court  jurisdiction  in  such  a 
case,  or  power  to  give  such  relief? 
.  .  .  According  to  our  distribution  of 
jurisdictions,  suits  for  the  recovery  of 
ordinary  debts,  are  appropriated  to  the 
courts  of  common  law;  and  the  pro- 
ceedings for  enforcing  the  judgments 
rendered  in  such  suits,  are  alike  al- 
lotted to  those  courts.  In  any  such 
case,  where  the  subject  of  the  suit  is 
exclusively  of  legal  cognizance,  a 
court  of  equity  has  no  jurisdiction  to 
enforce  the  judgment,  by  its  own 
methods  of  proceeding,  or  to  give  a 
better  remedy  than  tiie  law  gives.  If 
the  remedies  of  the  law  are  imperfect, 
equity,  as  has  been  often  said  in  the 
English  chancery,  has  no  jurisdiction 
to  give  execution  in  aid  of  the  in- 
firmity of  the  law.  When  any  fact 
giving  equitable  jurisdiction,  '  inter- 
venes in  the  transactions  between  cred- 


itor and  debtor,  such  a  fact  becomes  a 
foundation  of  relief  in  this  court;  but 
in  any  ordinary  case  free  from  fraud 
or  injustice,  the  execution  of  the  judg- 
ment, and  the  methods  of  compelling 
satisfaction,  are  confined  to  the  courts 
of  law."  Donovan  v.  Finn,  1  Hopk. 
Ch.  (N.  Y.)   59,  14  Am.  Dec.  531. 

As  to  attachment  or  garnishment  of 
choses  in  action,  see  the  titles  "Attach- 
ment ; "   "  Garnishment. ' ' 

As  to  execution  on  choses  in  action, 
see  15  Standard  Proc.  834,  et  seq. 

95.  Ky. — Davis  v.  Sharron,  15  B. 
Mon.  64.  N.  J.— Tantum  r.  Green,  21 
N.  .1.  Eq.  364.  Ohio.— Douglass  v.  Hus- 
ton, 6  Ohio  156. 

96.  Slaughter  r.  Mattingly,  155  Ky. 
407,  159  S.  W.  980.  See  generally  the 
title  "Discovery." 

As  to  proceedings  supplementary  to 
execution,  see  the  title  "Supplementary 
Proceedings." 

[a]  The  holder  of  a  judgment 
against  a  railroad  corporation  "has  the 
right  to  enforce  the  collection  of  its 
judgment  at  law,  by  compelling  the 
company  or  officers  or  agents  to  dis- 
close and  surrender  any  property, 
choses  in  action,  or  equitable  or  legal 
interest  in  any  property,  which  it  may 
own,  or  they  may  hold  for  it,  and 
to  disclose  the  existence  of  any  such 
property,  held  by  or  for  it,  by  strangers 
or  persons  now  in  his  employ."  Louis- 
ville &  N.  R.  Co.  r.  Hall,  8  Kv.  Op, 
690. 

[b]  "This  remedy  is  cumulative, 
and  may  be  repeated  until  the  debt  is 
satisfied.  The  dismissal  of  one  action 
cannot  operate  as  a  bar  to  another  for 
the  same  purpose;  and  hence,  so  long 
as  a  debtor  desires,  he  may  continue 
the  case  on  the  docket,  and  by  that 
means  avoid  a  multiplicity  of  actions." 
Smith  r.  Meisenheimer,  20  Kv.  L.  Rep. 
1718,   49   S.   W.   968. 

97.  Trabue   v.  Conners,  84  Ky.   283, 
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2.  Parties.^^  —  A  judgment  creditor  suing  in  equity  to  enforce  his 
iudlrnieut  lien  must  join' as  defendants  all  persons  claiming  liens  on 
the  property  of  the  judgment  debtor,^^  and  where  the  property  is  held 
in  trust,  the  trustee  as  well  as  the  trust  creditors  must  be  made  parties 
to  the  suit.^  The  holder  of  the  legal  title  of  the  property  in  which  the 
judgment  debtor  is  claimed  to  have  an  equitable  interest  is  a  neces- 
sary party  to  a  suit  to  reach  such  equitable  interest,^  and  Avhere  the 
debtor  has  assigned  his  property  to  a  third  party  he  nevertheless  must 
be  made  a  party  defendant  to  the  suit  to  enforce  the  judgment  in 
equity. ^^  But  where  plaintiff  seeks  to  enforce  a  judgment,  rendered 
against  several  defendants  jointly,  upon  the  property  of  one  of  the 
defendants  only,  the  co-defendant  in  the  original  action  is  not  a  neces- 
sary partv  to  the  suit.* 

3.  Pleadings.^  —  The  general  rules  of  pleading  judgments  apply 
to  suits  in  equity  brought  upon  judgments  at  law."  The  complaint 
must  show  that  plaintiff  is  entitled  to  relief  in  equity,''  and  that  de- 
fendant is  liable  on  the  judgment.^  The  complaint  must  show  that 
plaintiff  has  no  available  legal  remedy.^ 


1   S.  W.    470;    De    Wolf    v.    Mallett'a 
Admr.,  3  Dana  (Ky.)   214. 

See  the  titles  "Equity  Jurisdiction 
and  Procedure ; "  "  Jurisdiction ; "  "  Le- 
gal Remedy." 

98.  See  supra,  III,  B,  1,  f;  III,  B, 
2,  c. 

99.  Eountree  D.  McKay,  59  N.  C. 
87;  Bansimer  v.  Fell,  39  W.  Va.  448, 
19  S.  E.  545;  ,Livesay  v.  Feamster,  21 
W.  Va.  83. 

1.  Georgetown  Water  Co.  v.  Centra] 
T.  H.  Co.,  17  Ky.  L.  Rep.  1270,  34  S. 
W.  435,  35  S.  W.  636;  Bansimer  v. 
Fell,  39  W.  Va.  448,  19  S.  E.  545; 
Laidley  v.  Hinchman,  3  W.  Va.  423. 

2.  Edwards  v.  Bohannon,  2  Dana 
(Ky.)   98. 

3.  Weaver  v.  Cressman,  21  Neb.  675, 
33  N.  W.  478. 

4.  Howard  v.  Stephenson,  33  W.  Va. 
116,  10  S.  E.  66. 

5.  See  supra,  III,  B,  1,  g;  HI,  B, 
2,  d  and  e. 

6.  See  supra,  III,  B. 

[a]  In  a  suit  by  an  assignee  of  the 
judgment  the  complaint  should  set  forth 
the  judgment  as  well  as  the  assignment 
relied  upon.  Brookshire  v.  Lomax,  20 
Ind.  512. 

7.  U.  S. — Rhodes  v.  Farmer,  17  How. 
464,  15  L.  ed.  152;  Knox  v.  Smith,  4 
How.  298,  11  L.  ed.  983.  lU.— Chis- 
holm  V.  McDonald,  30  111.  App.  176. 
la. — Mudge  v.  Livermore,  148  Iowa  472, 
123  N.  W.  199.  Ohio. — Miami,  etc.  Co. 
Bank  v.  Turpin,  3  Ohio  514. 
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[a]  Existence  of  Lien. — A  judgment 
creditor  who  asserts  a  lien  and  seeks 
a  foreclosure  thereof  must  show  in  his 
complaint  that  the  lien  has  not  ceased 
to  exist  at  the  time  of  bringing  the 
suit.  Boyd  v.  Ghent,  95  Tex.  46,  64 
S.  W.  929. 

[b]  Essentials  of  Bill. — In  Adking 
v.  Meadows,  9  Ky.  Op.  124,  the  court, 
referring  to  the  Kentucky  statute, 
holds  that  a  bill  in  equity  to  collect  a 
judgment  debt  "should  contain  the 
following  allegations,  or  their  equiv- 
alents: First,  that  the  plaintiff  has  re- 
covered a  judgment  in  person,  and 
against  the  defendant  whose  property 
or  effects  he  seeks  to  attach.  Second, 
that  the  judgment  remains  in  whole  or 
in  part  unsatisfied.  Third,  that  the 
plaintiff  has  caused  execution  of  fieri 
facias  to  issue  on  the  judgment  di- 
rected to  the  county  in  which  the 
judgment  was  rendered,  or  in  which 
the  defendant  resided.  Fourth,  that 
the  execution  was  placed,  while  alive 
and  in  force,  in  the  hands  of  the 
proper  officer.  Fifth,  that  it  had  been 
returned  by  the  officer  indorsed,  in  sub- 
stance, no  property  found.  And  if  the 
judgment  was  rendered  in  the  county 
in  which  the  suit  to  enforce  it  is 
brought  the  suit  must  be  in  the  court 
from  which  the  execution  issued." 

8.  Smith    V.    Ballantyne,     10     Paige 
(N.  Y.)   101. 

9.  Branch    v.   Horner,    28    Ark.    341. 
See  the  title  "Legal  Remedy." 
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4.  Hearing  and  Determination.^"  —  A  court  of  equity,  when  called 
upon  to  aid  in  executing  a  judjrnient  of  a  court  of  law  has  no  power  in 
suf'h  ancillary  proceedinfr  to  po  b.^hind  thp  judgment  in  search  of  er- 
rors, however  g:ross."  The  plaintiff  cannot  obtain  in  equity  any  relief 
beyond  what  he  is  entitled  to  under  the  judgrment,'"  and  it  is  error  to 
render  a  decree  against  parties  who  are  not  liabh;  under  the  orit^inal 
judfrment,^^  or  to  adjudge  the  rights  of  the  co-defendants  jointly  liable 
under  the  judgment  as  between  themselves.^*  A  court  of  equity  has 
no  i)Ower  to  enter  a  decree  for  the  debt,  where  it  appears  that  plaintiff 
has  no  judgment  lien  for  the  enforcement  of  which  the  suit  is  brought,^* 
but  it  may,  upon  foreclosure  of  a  judgment  lien,  render  a  deficiency  de- 
cree for  the  balance  due  on  the  judgment.^" 

IV.  RELIEF  FROM  ENFORCEMENT.  —  A.  Quashing  or  Va- 
cating THE  Writ.'^  —  1.  Grounds.  —  a.  Abse^icc  of  Valid  Enforcible 
Judgment.  — (I.)    Generally.  —  Where  the  virrit  issued  has  no^®  judgment 


[a]  A  mere  allegation  that  the 
debtor  has  no  property  subject  to  exe- 
cution out  of  which  the  judgmeut  can 
be  satisfied  is  not  sulficient,  but  the 
plaintiff  must  also  show  that  the  exe- 
cution was  returned  unsatisfied.  Ad- 
kins  v.  Meadows,  9  Ky.  Op.  124. 

[b]  Where  Complaint  Shows  Ade- 
quate Legal  Remedy. — "Plaintiff  says 
that  the  defen(iants  deny  the  validity 
of  its  judgment  lien  npou  the  premises, 
and  then  alleges  facts  which  show  that 
defendants'  claim  is  not  only  without 
foundation,  l)ut  also  without  color  of 
right.  Why,  then,  should  the  interfer- 
ence of  a  court  of  equit}-  be  invoked? 
.  .  .  We  find  neither  statute  nor 
precedent  authorizing  the  transfer  of 
the  general  lien  of  a  judgment  into  the 
specific  lien  of  a  decree  in  equity;  and 
there  are  no  facts  stated  in  the  peti- 
tion which  show  that  plaintiff's  legal 
remedy  is  not  plain  and  ailequate  in 
the  fullest  sense  of  those  terms,  or 
which  according  to  the  well  settled 
rules  call  for  the  interference  of  a 
court  of  equitv."  Howe  Machine  Co. 
V.  Miner,  28  Kan.  441. 

10.  See  .<<upra,  TTI,  B,  1,  i;  Til,  B, 
2,  g. 

11.  Cushman  v.  Wan-en-Seharf  A. 
Pav.  Co.,  220  Fed.  S37,  135  C.  C.  A. 
289. 

[a]  It  will  be  presumed  in  a  suit 
to  enfort-e  a  judgment  that  it  was 
regularlv  obtained  on  due  proof  of  all 
necessary  allegations  and  the  court  of 
equity  will  not  inquire  into  the  reg- 
ularity of  the  judgment.  Schley  v. 
Dixon,  24  Ga.  273,  71  Am.  Dae.  121. 

27 


12.  Lang  v.  Brown,  21  Ala.  179,  56 
Am.  Dec.  244. 

[a]  The  decree  should  be  "for  the 
aggregate  due  at  the  date  of  the  judg- 
ment or  decree,  including  all  that  is 
then  due  on  the  original  judgment  of 
which  the  costs  as  well  as  the  inter- 
est is  a  part,  with  interest  on  such  ag- 
gregate from  the  date  of  the  said  judg- 
ment or  decree."  Douglass  r.  McCov, 
24  W.  Va.   722. 

[b]  It  is  error  to  direct  an  account- 
ing of  the  rents  and  profits  of  the  land, 
upon  which  plaintiff  has  a  judgment 
lien.  Leake  v.  Ferguson,  2  Gratt.  (43 
Va.)  419. 

13.  Koper  r.  Hackney,   15  Fla.  323. 

14.  Kent,  Paine  &  Co.  v.  Chapman, 
18  W.  Va.  485. 

15.  Glasscock  r.  Stringer  (Tex.  Civ. 
App.),  32  S.  W.  920. 

16.  Sinnett  v.  Cralle's  Admr.,  4  W. 
Va.  600. 

17.  As  to  quashing  or  setting  aside 
the  levy,  see  infra,  IV,  C. 

As  to  quashing  process  generally,  see 
the  title  "Process." ' 

I      18.     XT.  S. — Murphy  r.  Lewis,  Hempst. 

!  17,  17  Fed.  Cas.  No.  9.950a.  Ala. — Cren- 
shaw r.  Hardy,  3  Ala.  653;  Page  r. 
Coleman,  9  Port.  275.  Ind. — Lassellc 
r.  Moore,  1    Blackf.  226.     Md.— Hall  v. 

i  Clagett,  63  Md.  57.  N.  Y.— Davies  r. 
Ski<lmore,  5  Hill   501;   Lambert  r.  Con- 

j  verse,  22  How.  Pr.  265;  Burch  v.  Burcb, 
116    App.    Div.    865,    102    N.    Y.    Supp. 

'  305,  rcrersinrj   51   Misc.  232,   100  N.  Y. 

I  Supp.  S14.     Ohio. — Miller   v.  Longacre, 
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or  decree  aiithorizinc:  its  issuance,  or  the  judgment  is  wholly  void/^ 
the  writ  may  be  quashed. 

.(II.)  Defects  in  Judgment  or  Proceedings.  —  (A.)  In  General.  ■ —  The  gen- 
eral rule  is  that  defects  in  the  judgment,  or  in  the  proceedings  result- 
ing in  the  judgment,  cannot  be  taken  advantage  of  by  a  motion  to 
qmish  tlie  execution  issued  thereon.-"    But  if  such  judgment  be  utterly 


26  Ohio  St.  291.  W.  Va.— Lowther  v. 
Davis,  33  W.  Va.  132,  10  S.  E.  20, 
execution   issued  upon  verdict. 

[a]  "AVhen  the  process  of  the  court 
appears  on  the  face  of  it,  to  have 
been  wrongfully  issued  as  for  instance 
when  a  fieri  facias  has  been  issued  by 
the  clerk  without  a  judgment  to  sup- 
port it,  the  court  has  an  undoubted 
right  to  interfere,  and  on  the  sugges- 
tion of  the  party  injured,  or  even  ex 
proprio  niotu  to  arrest  such  unlawful 
proceedings."  Piernas  V.  Milliet,  10 
La.  Ann.  286. 

[b]  Judgment  Subsequently  Va- 
cated.— An  execution  issuing  upon  a 
judgment  rendered  on  the  first  trial  of 
the  case,  wTiich  judgment  was  sub- 
sequently vacated  by  the  judgment  in 
a  new  trial  awarded,  is  properly 
quashed.  Miller  r.  Longacre,  26  Ohio 
St.   291. 

19.  See   infra,   IV,   A,   1,    (11),    (A). 

20.  Ala. — Werborn  v.  Pinney,  74 
Ala.  591;  Shorter 's  Admr.  v.  Mims,  18 
Ala.  655.  Ark.— Black  v.  Nettles,  25 
Ark.  606.  Cal.— Town  of  Hay  ward  r. 
Pimeutal,  107  Cal.  386,  40  Pac.  545; 
Edwards  r.  Hellings,  103  Cal.  204,  37 
Pac.  218.  Ky.— Stephens  V.  Wilson,  14 
B.  Mon.  88.  Md.— Jones  v.  George,  80 
Md.  294,  30  Atl.  635;  Union  Nat.  Bank 
V.  Shriver,  68  Md.  435,  13  Atl.  332; 
Hall  V.  Clagett,  63  Md.  57;  Schultze 
r.  State,  43  Md.  295.  Mo.— Holzhour  v. 
Meer,  59  Mo.  434;  Brackett  v.  Braekstt, 
53  Mo.  265;  Harbert  r.  Durden,  116 
Mo.  App.  512,  92  S.  W.  746;  Hathaway 
V.  St.  Louis,  K.  &  S.  Rv.  Co.,  94  Mo. 
App.  343,  68  S.  W.  109;  Seaman  f. 
Paddock,  51  Mo.  App.  465;  Horstmeyer 
V.  Connors,  51  Mo.  App.  394;  Ewing 
i;.  Donnelly,  20  Mo.  App.  6,  2  West. 
Rep.  445;  Adams  v.  Tracy,  13  Mo. 
App.  579.  Mont. — Pierson  r.  Daly,  143 
Pac.  957.  N.  C— Carter  v.  Spencer,  29 
N.  C.  14.  Tenn. — Dornan  v.  Benham 
Furn.  Co.,  102  Tenn.  303,  52  S.  W.  38. 
Tex. — Skinner  v.  Sullivan  &  Co.  (Tex. 
Civ.  App.),  134  S.  W.  426.  Va.— May 
V.  State  Bank,  2  Rob.  (41  Va.)  56,  40 
Am.  Dec.  726.     W.  Va.— Blaif  r.  Hen- 
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derson,  49  W.  Va.  282,  38  S.  E.  552. 

[a]  Reason  for  Rule. — "Where  a 
judgment  of  a  court  which  has  juris- 
diction of  the  subject-matter  and  of 
the  parties  is  either  erroneous  or  ir- 
regularly entered,  but  stands  unre- 
versed and  unvacated,  and  with  no 
attempt  made  to  supersede,  alter,  or 
in  any  way  reform  it,  it  would  seem 
clear,  on  principle,  that  an  execution 
issued  on  it  cannot  be  quashed  on  the 
ground  of  error  or  informality  in  the 
judgment.  If  the  action  of  the  court 
is  presumptively  valid,  and  error  must 
be  shown  by  a  direct  and  appropriate 
proceeding,  if  no  such  error  is  shown, 
it  is  difiicult  to  see  why  the  presump- 
tion does  not  become  conclusive.  It  is 
no  hardship  that  a  defendant  should  be 
concluded  by  a  judgment  of  which  he 
has  not  complained;  and  a  contrary 
holding,  to  the  effect  that  upon  a  mo- 
tion to  quash  the  execution  a  defend- 
ant might  attack  the  judgment  for  er- 
ror or  irregularity,  would  indefinitely 
extend  the  time  allowed  for  that  pur- 
pose and  unreasonably  protract  litiga- 
tion.'^ Merrick  t'.  Merrick,  5  Mo. 
App.  123,  quoted  with  approval  in 
Hammett  r.  Hatton,  189  Mo.  App.  567, 
176  S.  W.  1078. 

fb]  An  erroneous  statement  in  the 
opinion  by  the  appellate  court,  of  a 
fact  contained  in  the  record,  affords 
no  ground  for  motion  to  quash  the 
writ.  Overton  r.  White,  126  Mo.  App. 
363,   103   S.   W.   512. 

[c]  Not  a  Substitute  for  Writ  of 
Error. — A  motion  to  quash  an  execu- 
tion cannot  be  made  to  perform  the 
office  of  a  writ  of  error  or  appellate 
proceeding.  Union  Nat.  Bank  v.  Shriv- 
er, 68  Md.  435,  13  Atl.  332;  Sapping- 
ton  V.  Lenz,  53  Mo.  App.  44;  Horst- 
meyer V.  Connors,  51  Mo.  App.  394; 
Seaman   v.   Paddock,  51   Mo.   App.   465. 

[d]  "The  objection  that  the  ver- 
dict is  not  responsive  to  the  issue,  and 
does  not  authorize  the  judgment,  can- 
not be  raised  by  a  motion  to  quash  the 
execution."  Hodgson  v.  Banking 
House,  9  Mo.  App.  573. 
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void,  a  motion  to  quash  has  been  deemed  a  proper  remedy.^^  How- 
ever, as  snch  a  motion  is  not  a  bar  to  the  issuanco  of  a  subscquont  writ 
on  the  same  judgment,"  the  better  course  for  the  defendant  to  pursue 
is  to  procure  an  order  vacating  the  void  judgment,  as  well  as  one 
quashing  the  writ.^^ 

(B.)  Of  Justice's  Judgment  Docketed  ix  Coukt  of  Recotd.  — The  gen- 
eral rule  that  defects  or  irregularities  in  the  judgment  or  in  the  pro- 
ceedings resulting  in  a  judgment  cannot  be  taken  advantage  of  by  a 
motion  to  quash  the  Avrit  issuing  thereon^*  applies  also  to  motions  to 
quash  an  execution  issued  upon  a  transcript  of  the  judgment  of  a  jus- 
tice of  the  peace."^  Hut  wlicre  the  judgment  rendered  by  the  justice  is 
void  for  lack  of  jurisdiction,  or  other  reason,  the  execution  issued  upon 
the  transcript  should  be  quashed.^^ 


[e]  Taxation  of  excessive  amount  of 
costs  is  no  ground  for  quasliing  the 
writ,  the  proper  remedy  being  by  mo- 
tion to  retax  costs.  Ala. — Anonymous, 
2  Stew.  228.  Cal.— Meeker  r.  Harris, 
23  Cal.  28o.  D.  C— Adriance,  Piatt  & 
Co.  1-.  Heiskell,  8  App.  Cas.  240.  Ky. 
Walton  v.  Brashears,  4  Bibb  18.  W.  Va, 
Deveny  r.  Cook,  70  W.  Va.  282,  73 
S.  E.  921. 

See  5  Standard  Proc.  957,  et  seq. 

21.  Ala. — Mayor  &  Council  of  Colum- 
biana r.  Kelley*  &  Co.,  172  Ala.  336, 
55  So.  526.  Cai. — Scamman  v.  Bonslett, 
118  Cal.  93,  50  Pac.  272;  Town  of  Hay- 
ward  V.  Pimental,  107  Cal.  386,  40 
Pac.  545;  Kreiss  r.  Hotaling,  96  Cal. 
617,  31  Pac.  740;  Sanchez  v.  Carriaga, 
31  Cal.  170;  Logan  r.  Hillegass,  16 
Cal.  200.  Colo.— Irwin  v.  Beggs,  24 
Colo.  App.  158,  132  Pac.  385.  Ky. 
Amyx  r.  Smith's  Admx.,  1  Met.  529. 
Md.— Schultze  r.  State,  43  Md.  295.  Mo. 
Holzhour  r.  Meer,  59  Mo.  434;  Ex  parte 
James,  59  Mo.  280;  State  ex  rel.  Beh- 
rens  r.  Wilson,  176  Mo.  App.  268,  161 
8.  W.  1179;  Horstmeyer  v.  Connors,  51 
Mo.  App.  394;  Ewing  r.  Donnelly,  20 
Mo.  App.  6,  court  without  jurisdiction. 
Mont.— Pierson  r.  Dalv,  143  Pac.  957. 1 
N.  Y.— Burch  r.  Burcli,  116  App.  Div,  i 
865,  102  N.  Y.  Supp.  305,  reverKino  51  ' 
Misc.  232,  100  N.  Y.  Supp.  814;  Camp- 
bell V.  Bristol,  19  Wend.  101,  where 
attorney  without  authority  to  prosecute 
suit.  Pa.— Ash  v.  Convers,  2  Miles  94. 
Tenn.— Mahry  r.  State,  9  Yerg.  207. 
W.  Va.— Farquhar  &  Co.  v.  Dehaven, 
70  W.  Va.  738,  75  S.  E.  65,  Ann.  Cas. 
1914 A,  640;  Rousev  r.  Stilwagon,  70 
W.  Va.  570,  74  S.'  E.  732,  Ann.  Cas. 
1914A,  1084;  Blair  r.  Henderson,  491 
W.  Va.  282,  38  S.  E.  552.  1 


22.  See  infra,  IV,  A,  2,  i,  (II). 

23.  Ala. — Mayor  &  Council  of  Colum- 
biana r.  Kelley  &  Co.,  172  Ala.  336, 
55  So.  526;  Martin  v.  Atkinson,  108 
Ala.  314,  18  So.  888.  But  see  Ewing 
V.  Peck,  26  Ala.  413.  Miss.— Kramer 
i\  Holster,  55  Miss.  243.  N.  Y.— Burch 
V.  Burch,  116  App.  Div.  865,  102  N.  Y. 
Supp.  305,  reversing  51  Misc.  232,  100 
N.  Y.  Supp.  814. 

24.  See  mpra,  IV,  A,  1,  a,  (I). 

25.  Mo. — Hammett  v.  Hatton,  189 
Mo.  App.  567,  176  S.  W.  1078;  Seaman 
r.  Paddock,  51  Mo.  App.  465;  Bauer 
V.  Miller,  16  Mo.  App.  252;  Klein  v. 
Wielandy,  15  Mo.  App.  581.  N.  Y. 
McCunn  r.  Barnett,  2  E.  D.  Smith  521. 
Pa. — Brandes  &  Bro.  v.  Struphauer,  2 
Chest.  Co.  Rep.  319. 

[a]  "A  motion  to  quash  an  execu- 
tion is  not  a  substitute  for  an  appeal 
to  reach  errors  and  irregularities  in  a 
justice's  court,  which  are  not  jurisdic- 
tional in  their  nature."  Sappington 
r.  Lenz,  53  Mo.  App.  44.  To  same 
effect  see  Hammett  r.  Hatton,  189  Mo. 
App.  567,  176  S.  W.  1078;  Seaman  V. 
Paddock.  51  !Mo.  App.  465;  Bauer  ». 
Miller,   16  Mo.   App.   252. 

[b]  The  reason  for  this  is  that  the 
proceedings  before  the  justice  of  the 
peace  are  not  in  such  case  properly 
before  the  court  at  all,  and  the  tran- 
script is  to  be  treateil  as  if  it  con- 
tained only  a  record  of  the  judgment, 
upon  which  execution  cannot  be  re- 
strained by  the  superior  court,  even  if 
the  judgment  is  in  fact  void,  because 
there  is  nothing  to  show  that  the  judg- 
ment has  no  foundation.  Brandes  & 
Bro.  V.  Struphauer,  2  Chest.  Co.  Rep. 
(Pa.)   319. 

26.  Haimuett    r.    Hatton,     1S9    Mo. 
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(III.)  Satisfaction  of  Judgment.  —  (A.)  Generally.  —  A  writ  issued 
after  a  satisfaction  of  the  judgment  upon  which  it  is  based,  may  be 
quashed.-' 

(B.)  Discharge  in  Bankruptcy. — An  execution  issued  upon  a  judg- 
ment which  has  been  discharged  or  satisfied  by  a  discharge  in  bank- 
ruptcy of  the  judgment  debtor  may  be  quashed  on  motion. -^  But  where 
the  discharge  is  received  before-'*  the  judgment  against  the  execution 


App.  567,  176  S.  W.  1078;  Sappington 
V.  Lenz,  53  Mo.  App.  44;  Rousey  i". 
Stilwagon,  70  W.  Va.  570,  74  S.  E. 
732,  Ann.  Cas.  1914A,  1084.  But  see 
Brandes  &  Bro.  v.  Struphauer,  2  Chest. 
Co.  Eep.  (Pa.)  319,  and  preceding 
note. 

27.  Ala. — Smith,  Stewart  &  Co.  v. 
Dean,  166  Ala.  116,  52  So.  335;  Eice 
V.  Dillahunty,  20  Ala.  399.  Ark.— Amer- 
ican Ins.  Co.  t'.  McGehee  Liquor  Co., 
113  Ark.  486,  169  S.  W.  251;  Anthony 
V.  Shannon,  8  Ark.  52.  Colo. — Irwin  v. 
Beggs,  24  Colo.  App.  158,  132  Pac.  385. 
111. — Sandburg  v.  Papineau,  81  111.  446; 
McHenry  v.  Watkius,  12  111.  233.  Ky. 
Columbia  Bldg.  L.  &  Sav.  Assn.  v. 
Gregory,  33  Ky.  L.  Rep.  1011,  112  S. 
W.  608.  Mo.— Hull  r.  Sherwood,  59  Mo. 
172;  Johnson  v.  Sherrodd,  141  Mo. 
App.  366,  125  S.  W.  212;  Parker  V. 
Oxendine,  85  Mo.  App.  212;  Sinclair  V. 
Missouri,  K.  &  T.  Ry.  Co.,  74  Mo, 
App.  500;  Wyatt  v.  Fromme,  70  Mo. 
App.  613;  Johnson  f.  Greve,  60  Mo. 
App.  170.  N.  C — Adams  V.  Small- 
wood,  53  N.  C.  258.  Ore.— Gobbi  v. 
Eefrano,  33  Ore.  26,  52  Pac.  761.  Tenn. 
Hunn  V.  Hough,  5  Heisk.  708;  Baldwin 
t-.  Merrill,  8  Humph.  132;  Camp  v. 
Laird,  6  Yerg.  246;  Love  v.  Smith,  4 
Yerg.  117;  Barnes  r.  Robinson,  4  Yerg. 
186;   Erwin  r.  Rutherford,  1  Yerg.  169. 

[a]  If  a  judgment  has  been  paid 
but  not  satisfied  of  record  the  execu- 
tion may  be  recalled.  Meredith  v.  S.  C. 
M.  A.  of  Baltimore,  60  Cal.  617. 

[b]  A  tender  of  money  in  payment 
of  a  judgment,  will  not  authorize  the 
quashing  an  execution  issued  thereon, 
unless  the  tender  is  followed  by  the 
payment  of  the  money  into  court,  and 
a  motion  to  enter  satisfaction  on  the 
record.  Shumaker  V.  Nichols,  6  Gratt. 
(47  Va.)   592. 

28.  Ala.— Ewing  v.  Peck,  17  Ala. 
339.  Ky.— Chambers  v.  Neal,  13  B. 
Mon.  256.  N.  J. — Linn  v.  Hamilton,  34 
N.  .1.  L.  305.  N.  Y.— Alcott  v.  Avery, 
1  Barb.  Ch.  347;  Boyd  v.  Vanderkemp, 
1  Barb.  Ch.  273;  Dresser  v.  Shufeldt,  7 
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How.  Pr.  85.  N.  C— Dawson  r.  Harts- 
field,  79  »N,  C.  334.  Eng.— Barrow  v. 
Poile,  1  Barn.  &  Ad.  629,  109  Eng. 
Reprint  921;  Davis  r.  Shapley,  1  Barn. 
&   Ad.   54,  109   Eug.   Reprint   707. 

As  to  effect  of  order  of  quashal  on 
this  ground,  see  infra,  IV,  A,  2,  i, 
(II). 

[a]  Debt  Not  Affected  by  Dis- 
charge.— But  where  the  motion  is  based 
on  such  a  ground,  the  court  will  not 
quash  without  giving  the  plaintiff  an 
opportunity  to  show  that  the  discharge 
is  inoperative  as  against  his  debt,  and, 
when  necessary  will  direct  an  issue  to 
try  the  facts,  or  will  determine  the 
question  on  affidavits,  in  a  summary 
manner.  Linn  v.  Hamilton,  34  N.  J, 
L.  305;  Alcott  V.  Avery,  1  Barb.  Ch. 
(N.  Y.)  347;  Bangs  v.  Strong,  1  How. 
Pr.  (N.  Y.)  181  (by  action);  Dresser 
V.  Shufeldt,  7  How.  Pr.  (N.  Y.)  85, 
by  action  and  not  upon  affidavits. 

[b]  "Under  the  English  statutes, 
the  plaintiff  may  resist  the  applica* 
tion  for  relief  in  a  summary  way  by 
showing  that  the  certificate  was  fraud- 
ulently obtained,  or  that  the  bankrupt 
was  not  within  the  statute,  or  that,  for 
any  of  the  reasons  mentioned  in  the 
statute,  the  discharge  did  not  affect 
his  debt.  Lister  v.  Mundell,  1  B.  & 
P.  427;  Yeo  v.  Allen,  3  Doug.  214; 
Pamfield  v.  Anderson,  5  J.  B.  Moore 
331."  Linn  r.  Hamilton,  34  N.  J.  L. 
305. 

[c]  A  mere  adjudication  of  bank- 
ruptcy does  not  operate  to  discharge 
a  defendant,  nor  does  it  operate  as  a 
stay  against  the  enforcement  of  a  judg- 
ment and  is  therefore  no  ground  for 
the  quashal  of  an  execution.  Maas 
r.  Kuhn,  130  App.  Div.  68,  114  N.  Y. 
Supp.  444.     See  3  Standard  Prog.  938. 

29.  Paschall  v.  Bullock,  80  N.  C. 
329;  People's  Trust  Co.  v.  Ehrhart,  56 
Pa.  Super.  101. 

[a]  Matter  of  Defense  Available  at 
Trial. — Def  epdant  's  discharge  should 
have  been   set  up  as  a  defense  to  the 
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debtor  was  rendered,  a  motion  to  quash  an  execution  issued  on  such 
judgment  is  not  proper. 

(IV.)  Dormant  Judgment. —  "Where  it  does  not  appear  that  an  execu- 
tion A\as  issued  on  the  judcjinent  within  the  time  limited  by  statute, 
any  execution  issuinj^  after  that  time,  without  such  judgment  being 
revived,  may  be  properly  quashed  on  motion.'"' 

(V.)  Death  of  Judgment  Debtor.  —  Tn  those  jurisdictions  wh^re  upon 
the  death  of  the  judgment  debtor  a  revivor  of  a  judgment  in  favor  of 
or  afrainst  his  representative  is  a  prerequisite  to  the  issuance  of  execu- 
tion thereon, ^^  an  execution  issuinsr  without  such  a  revivor  is  subjc-t 
to  quashal.""  But  where  one  only  of  several  defendants  has  died,  an 
execution  issuing  against  all  the  defendants  without  a  revival  of  the 
judgment  cannot  be  quashed.''^ 

b.  AUrrafion  in  JiicJgmrnt.  —  An  alteration  in  the  judgment  after 
its  entry  which  changes  its  character  will  be  ground  for  cjuashing  an 
execution  issuing  upon  the  judgment  as  altered.^* 

c.  Errors  in  Issuance  of  Writ.  —  (I.)  in  General."!^  —  Questions 
which  go  to  the  regnlarity  of  the  issuance  of  the  writ  may  properly  be 
determined  on  a  motion  to  quash  or  vacate  the  writ.''*'    Thus,  the  fact 


action;  or  if  not  then,  it  might  have 
been  set  up  in  opposition  to  plaintiff's 
application  for  leave  to  issue  execution 
upon  the  flormant  ,iu(lgnient.  There- 
after it  is  too  late  to  offer  it.  Paschall 
V.  Bullock,  SO  N.  C.  329;  People's  Trust 
Co.  V.  Ehrhart,  56  Pa.  Super.  101. 

30.  U.  S.— Griffith  v.  Bogert,  18 
How.  158,  15  L.  ed.  307.  Ala.— State 
ex  rel.  Jernigan  r.  Ham,  13  Ala.  App. 
648,  69  So.  253.  Ark.— Bracken  v. 
Wood,  12  Ark.  605.  Cal.— McMann  v. 
Superior  Court,  74  Cal.  106,  15  Pac. 
448;  Mayo  r.  Bryte,  47  Cal.  626.  Ky. 
Noe  v.  Conyers,  6  J.  J.  ilarsh.  514; 
Miller  r.  Anderson,  Litt.  Sel.  Cas.  169; 
Columbia  Bldg.  L.  &  Sav.  Assn.  v. 
Gregory,  33  Kv.  L.  Rep.  1011,  112 
S.  W.  60S.  Md.— Mitchell  v.  Chestnut, 
SI  Md.  521;  Trail  V.  Suouffer,  6  Md. 
308.  Miss.— Bacon  r.  Eed,  27  Miss. 
469;  Eeeves  v.  Burnham,  3  How.  25. 
Mo.— Bolton  V.  Landsdown,  21  Mo.  399. 
N.  Y.— Bank  of  Genesee  r.  Spencer,  18 
K.  Y.  150;  Union  Bank  r.  Sarrreant,  53 
Barb.  422,  35  How.  Pr.  87;  Winebrener 
f.  Johnson,  7  Abb.  Pr.  (N.  S.)  202; 
Frean  i\  Garrett,  24  Hun  16  (discre- 
tionary with  court  to  quash  on  such 
ground);  Aultman  &  Tavlor  Co.  v. 
Svme,  56  App.  Div.  165,  67' N.  Y.  Supp. 
530,  163  N.  Y.  54,  65,  57  N.  E.  173. 
N.  C— :\rurphrey  r.  Wood,  47  N.  C.  63. 
Ohio.— Lytle  v.  Cincinnati  Mfg.  Co.,  4 
Ohio  459.     Teun. — Cannon  v.  Laman,  7 


Lea  513.  Va. — Beale's  Admr.  r.  Bote- 
tourt Justices,  10  Gratt.   (51  Va.)   282. 

See  also   15   Standard  Proc.   786. 

As  to  revival  of  judgment,  see  tho 
title  "Judgments  and  Decrees,  Revival 
of." 

31.  See  15  Standard  Proc.  767,  et 
seq. 

32.  U.  S.— Wilson  r.  Hurst,  Pet.  C. 
C.  140,  30  Fed.  Cas.  No.  17,808.  Ala. 
Moore  v.  Bell,  13  Ala.  469.  Ky. — Amvx 
r.  Smith's  Admx.,  1  Met.  529;  Wajr- 
Don  V.  McCoy's  Exr.,  2  Bibb  198.  Md. 
Trail  r.  Snouffer,  6  Md.  308.  Miss. 
Harrington  v.  O'Rsillv,  9  Smed.  &  M. 
216,  48  Am.  Dec.  704*;  Davis  r.  Helm, 
3  Smed.  &  M.  17.  Mo.— Welch  r.  St. 
Louis,  12  Mo.  App.  516.  N.  Y. — Duryee 
r.  Botsford,  24  Hun  317,  prior  to  pro- 
visions in  present  Code  Civ.  Proc., 
§1376. 

33.  Thompson  r.  Bondurant,  15 
Ala.  346,  50  Am.  Dec.  136;  Lucas  r. 
Johnson.  6  How.  Pr.   (N".  Y.)    121. 

34.  Flach  r.  Temple,  2  Penne.  (Del.) 
129,  45   Atl.  539. 

35.  Errors  in  issuance  of  process 
generally,  see  the  title  "Process." 

36.  U.  S.— Boyle  r.  Znchario,  6  Pet. 
648,  8  L.  ed.  532.  Cal.— Sanchez  r. 
Carriaga,  31  Cal.  170.  Colo. — Irwin  v. 
Beggs,  24  Colo.  App.  15S,  132  Pac. 
385.  Dak.— Dorsev  r.  Hall.  5  Dak.  505, 
41  N.  W.  471.  Ind.— Johnson  v.  Mur- 
ray,   112    Ind.    154,    13    X.    E.    273,    2 
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that  tlie  writ  has.  issnod  prematurely,^^  or  in  contravention  of  a  stat- 
ute,^*^  makes  it  subject  to  being  quashed  on  motion.  An  execution  is- 
sued by  an  administrator,  who  has  the  power  to  prosecute  but  not 
power  to  collect  or  compromise,  is  subject  to  quashal  on  motion."^ 
Where  two  executions  of  the  same  date,  upon  the  same  judgment,  and 
of  the  same  tenor,  are  issued  to  the  sheriff  of  the  same  county,  one  may 
be  quashed  on  motion.*'' 

(II.)    Alias  and  Pluries  Writs. —  An  alias  or  pluries  writ  issued  before 
a  disposal"  of  a  levy  made  under  the  original  WTit  and  a  return  there- 


Am.  St.  Rep.  174.  La.— Piernas  v.  Mil- 
liet,  10  La.  Ann.  286.  Md.— Hall  f. 
Clagett,  63  Md.  57;  Scliultze  v.  State, 
43  Md.  295.  N.  Y.— Harrison  v.  Wil- 
kin, 78  N.  Y.  390.  Ohio.— Buekingham 
&  Co.  r.  Granville  Alexandria  Soc,  2 
Ohio  360.  Ore. — Marks  v.  Stephens, 
38  Ore.  65,  63  Pac.  824,  84  Am.  St. 
Eep.  750.  S.  D. — Cable  v.  Magpie  Gold 
Min.  Co.,  22  S.  D.  566,  119  N.  W.  174; 
Proelich  v.  Aylward,  11  S.  D.  635,  80 
N.  W.  131.  Vt.— Mattocks  v.  Judson, 
9  Yt.  343.  W.  Va. — Lowther  v.  Davis, 
33  W.  Va.  132,  10  S.  E.  20. 

[a]  Even  though  the  order  allowing 
the  execution  is  an  appealable  order, 
such  motion  is  the  proper  remedy. 
Buell  r.  Buell,  92  Cal.  393,  28  Pac. 
443;  Borland  V.  Hanson,  81  Cal.  202, 
22  Pac.   552,  15  Am.  St.  Rep.  44. 

[b]  "Defects  only  that  are  apparent 
on  the  face  of  the  execution  and  rec- 
ords on  which  the  questions  presented 
tinder  the  motion  arise  can  be  reached 
by  a  motion  to  quash."  Meader  Co. 
r.   Aringdale,   58   Tex.  447. 

37.  U.  S.— Brown  v.  Evans,  18  Fed. 
56,  8  Sawv.  502.  III.— Merrifield  v. 
Western  Cottage  Piano  &  O.  Co.,  238 
111.  526,  87  N.  E.  379;  Knights  V.  Mar- 
tin, 155  111.  486,  40  N.  E.  358,  56  HI. 
App.  65.  Ky. — Guelot  v.  Pearce,  18 
Ky.  L.  Rep,  1004,  38  S.  W.  892.  Me. 
Alien  V.  Portland  Stage  Co.,  8  Greenl. 
207.  Ore. — Bontlev  v.  Jones,  8  Ore. 
47.  Pa.— Hanika's  Estate,  138  Pa. 
330,  22  Atl.  90,  21  Am.  St.  Rep.  907. 
Vt.— Mattocks  r.  Judson,  9  Vt.  343. 
Can. — Whitla  r.  Spence,  5  Manitoba  392. 

Issuance  before  revival  of  judgment, 
see  siiprn,  TV,   A,   1,  a,    (IV)   and    (V). 

fa]  Issuance  pending  stay  of  exe- 
cution (1)  subjects  writ  to  quashal 
upon  motion.  Griffith  v.  Bogert,  18 
How.  (U.  S.)  158,  15  L.  ed.  307;  Stock- 
ton V.  Bishop,  2  How.  (U.  S.)  74,  11 
L.  ed.  184;  Jackson  r.  Smith,  16  Abb. 
Pr.  (N.  Y.)   201,  25  How.  Pr.  476;  Sul- 
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livan  v.  Van  Valkenburg,  128  N.  Y. 
Supp.  624.  (2)  But  the  right  to  have 
the  execution  issued  prior  to  the  lapse 
of  such  period,  quashed,  is  personal  to 
the  defendant,  and  the  writ  will  not 
be  quashed  at  the  instance  of  the  trus- 
tee to  whom  the  defendant  had  con- 
veyed his  propertv  in  trust.  Shelton  V, 
Pels,  61  N.  C.   178,  93  Am.  Dec.  586. 

[b]  An  execution  issued  in  viola- 
tion of  an  express  agreement  not  to  do 
so,  except  in  a  certain  contingency 
which  had  not  happened,  will  be  set 
aside.  Merritt  r.  Baker,  11  How.  Pr, 
(N.  Y.)  456;  Feagley  v.  Norbeck,  127 
Pa.  238,  17  Atl.  900;  Holmes  v.  Del- 
abourdine,  1  Browne  (Pa.)  130.  See 
Ashdown  r.  Dederick,  2  Manitoba 
(Can.)  212,  wherein  the  court  dismissed 
an  appeal  taken  from  an  order  setting 
aside  an  execution  issued  in  violation 
of  an  agreement. 

[c]  Pending  Motion  for  New  Trial. 
An  execution  is  properly  quashed  where 
it  issued  pending  a  motion  for  new 
trial,  in  a  jurisdiction  where,  pending 
such  a  motion  as  a  prerequisite  of  an 
appeal,  an  execution  cannot  be  issued. 
State  V.  Kumpff,  62  Mo.  App.  332. 

As  to  when  execution  may  issue,  se« 
15  Standard  Proc.  750. 

38.  Matter  of  Roval  Bank,  140  App. 
Div.  480,  125  N.  Y.^Supp.  322;  Bloom- 
ingdale  v.  Richardson,  140  App.  Div. 
350,  125  N.  Y.  Supp.  320. 

39.  Lambert  r.  Metropolitan  St.  Ry. 
Co.,  33  Misc.  579,  68  N.  Y.  Supp.  877. 

fa]  The  fact  that  the  power  to  col- 
lect was  subsequently  acquired  did  not 
remedy  the  defect  existing  when  the 
execution  was  issued.  Lambert  V. 
Metropolitan  St.  Rv.  Co.,  33  Misc.  579, 
68    N.    Y.    Supp.   877. 

40.  Wright  r.  Young,  6  Ore.  87. 

41.  Cairns  r.  Smith,  8  Johns.  (N.  Y.) 
337;  Lampman  v.  Lampman,  74  Ore. 
386,  145  Pac.  641. 
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of,  or  after  another  writ  has  l)een  returned  satisfied,'*-  will  be  quashed 
on  motion.  But  a  second  execution  will  not  be  quashed  merely  because 
it  was  not  entitled  an  "alias"  execution.*- 

(III.)  Upon  Transcript  of  Justice's  Judgment.  —  It  is  not  a  ground  for 
the  quashing  of  a  writ  issued  upon  a  transcript  of  a  justice's  judgiiient 
that  the  transcript  does  not  set  out  the  manner  of  service  made  upon 
the  defendant  to  revive  the  judgment.**  But  an  execution  issuing  out 
of  the  superior  court  will  be  quashed  where  it  is  shown  that  conditions 
precedent  to  the  filing  of  the  transcript  and  issuing  of  execution  there- 
on were  not  performed  in  the  justice's  eourt.*^ 

d.  Defects  in  Writ.  —  (I.)  In  GeneraUc  —  A  motion  to  quash  a  writ 
of  execution  is  the  proper  remedy  for  reaching  and  determining  ques- 
tions which  go  to  the  vali<lity  of  the  process.*^  Thus,  where  the  writ 
does  not  substantially  conform  to  the  judgment  or  decree  upon  which 
it  issues,*^  or  where  it  lacks  some  of  the  essential  formalities,*^  or  con- 


42.  Harkens  v.  Clemens,  1  Port. 
(Ala.)  30;  Browns  v.  Julian,  5  J.  J. 
Marsh.    (Ky.)    312. 

43.  Bushong   v.  Taylor,  82  Mo.  671. 

44.  Bauer  c.  Miller,  16  Mo.  App.  252. 

45.  Johnson  v.  Latta,  84  Mo.  139 
(oxeeution  issued  by  justice  returned 
before  its  regular  legal  return  day); 
Norton  r.  Quimby,  45  Mo.  388;  Kuby 
V.  Hannibal  &  St.  J.  R.  Co.,  39  Mo.  480; 
Dillon  V.  Rash,  27  Mo.  243. 

fa]  A  sale  maile  upon  an  execution 
issuing  out  of  a  superior  court  upon  a 
justice  's  transcript  will  not  be  set  aside 
because  ths  execution  in  the  justice's 
court  was  returned  unsatisfied  before 
its  regular  return  day.  Although  the 
writ  might  be  quashed  in  direct  pro- 
ceeding for  such  irregularity,  it  will 
rot  be  in  a  collateral  proceeding  when 
the  rights  of  third  persons  intervene. 
Norton  f.  Quiinby,  45  Mo.  388. 

46.  As  to  defects  In  process  gener- 
ally, see  the  title  "Process." 

47.  Colo. — Irwin  v.  Beggs,  24  Colo. 
App.  158,  132  Pac.  385.  Ky.— Colum- 
bia Bldg.  L.  &  Sav.  Assn.  r.  Gregory, 
33  Ky.  L.  Rep.  1011,  112  S.  W.  608. 
Md.— Schultze  V.  State,  43  Md.  295. 
N.  C— Williams  v.  Dunn,  158  N.  C.  399, 
74  S.  E.  99;  Foard  v.  Alexander,  64  N. 
C.  69. 

48.  U.  S. — Murphy  v.  Lewis,  Hempst. 
17,  17  Fed.  Cas.  No.  9,950a.  Ala. 
Smith  V.  Knight,  11  Ala.  618.  Ky. 
Davie  r.  Long's  Admx.,  4  Bush  574. 
N.  J.— Dawes  r.  Dawes  (N.  J.  L.),  43 
Atl.  984.  N.  Y.— Alger  v.  Conger,  17 
Kun  45.  Tenn. — Dornan  r.  Benham 
Purn.  Co.,  102  Tenn.  303,  52  S.  W.  38; 


Jennings  v.  Pray,  8  Yerg.  85.  W.  Va. 
Taney  v.  Woodmanses,  23  W.  Va.  709. 
Eng.— Cobbold  v.  Chilver,  1  Dowl.  P. 
C.  N.  S.  726,  43  E.  C.  L.  41,  4  Man.  & 
G.  62,  134  Eng.  Reprint  26. 

[a]  Inunaterial  variance  not  ground 
for  quashal.  Graham  v.  Price,  3  A.  K. 
Marsh.  (Ky.)  522,  13  Am.  Dec.  199; 
Sanders  v.  Kentucky  Ins.  Co.,  4  Bibb 
(Ky.)    471. 

[b]  Conformity  as  to  Parties. — (1) 
An  execution  issuing  against  two  per- 
sons upon  a  decree  against  one  only  is 
fatally  defective  and  should  be 
quashed.  Thompson  v.  Bondurant,  15 
Ala.  .346,  50  Am.  Dec.  136;  Tanev  v. 
Woodmansee,  23  W.  Va.  709.  (2)  So 
also  an  execution  issuing  against  a  per- 
son who  is  no  party  to  the  judgment 
on  which  it  is  issued,  is  fatally  de- 
fective, and  must  be  quashed.  Bridges 
r.  Caldwell's  Exrs.,  2  A.  K.  Marsh. 
(Ky.)  195.  (3)  And  an  execution  is- 
suing against  only  part  of  the  defend- 
ants should  be  quashed.  Merrifield  v. 
Western  Cottage  Piano  Co.,  149  111. 
App.  1;  Baltimore  &  O.  R.  Co.  v.  Van- 
erwarker,   19   W.   Va.   265. 

Against  whom  writ  issued,  see  15 
Staxdarp  Proc.  749. 

Necessity  for  ■writ  conforming  to 
judgment,   see   15  Staxdard  Proc.   Sll. 

49.  Flint  r.  Phipps,  20  Ore.  340,  25 
Pac.  725,  23  Am.  St.  Rep.  124;  Harlan 
r.  Harlan.  14  Lea  (Tenn.)  107;  Lee  V. 
Crossna,  6  Humph.   (Tenn.)   281. 

[a]  An  execution  not  under  the  seal 
of  the  court  is  void,  and  should  be 
quashed.  Weaver  r.  Peaslev  &  Co., 
163  lU.   251,  45  N.   E.   119.     Necessity 
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tains  improper  or  insuffieiont  directions;^''  it  may  be  qnashed. 

An  unauthorized  endorsement  on  an  execution,  being  a  mere  nullity, 
will  not  afford  a  sufficient  ground  for  quashing  the  entire  writ,^^  but 
the  endorsement  should  be  quashed.^- 

(II.)   Amount.  —  The  general  rule  is^^  that  an  execution  issued  for  too 


generally   for   seal,    see    15    Standard 
Proc.  815. 

50.  As  to  the  directions  of  the  writ, 
see  15  Standard  Proc.  804,  et  seq. 

[a]  Writ  not  directed  to  proper  of- 
ficer subject  to  quashal.  Johnson  r. 
Foran,  58  Md.  148;  Tuggle  v.  Smith,  6 
T.  B.  INton.  (Ky.)  76.  To  whom  writ 
directed,  see  15  Standard  Proc.  804. 

[b]  Improper  or  insufficient  direc- 
tions (1)  as  to  the  character  of  the 
property  to  be  taken.  Baker  r.  Un- 
derwood, 63  Mo.  384.  (2)  An  execution 
against  an  administrator  should  be  sus- 
pended when  it  does  not  appear  on  its 
face  whether  it  is  to  be  satisfied  out 
of  the  individual  property  of  the  de- 
fendant or  out  of  the  property  of  his 
intestate.  Higgins  V.  Driggs,  21  Fla. 
103.  See  Davies  v.  Skidmore,  5  Hill 
(N.  y.)  501.  Directions  in  writ  as  to 
property  levied  on,  see  15  Standard 
Proc.  806. 

[c]  The  fact  that  nothing  has  heen 
collected  by  the  execution  containing 
an  erroneous  direction  as  to  whose 
property  is  to  be  levied  upon,  and  that 
the  writ  will  probably  be  returned 
nulla  bona  is  of  no  importance  and  will 
not  hinder  a  defendant  from  moving 
to  quash  such  writ  for  the  irregularity, 
as  further  proceedings  against  him 
may  be  based  upon  the  issue  and  re- 
turn of  the  writ.  Davies  V.  Skidmore, 
5  Hill   (N.  Y.)   501. 

fd]  Erroneous  direction  as  to  the 
return  day  (1)  not  a  sufficient  ground 
for  quashal  where  sheriff  made  his  re- 
turn according  to  law  (McDaniel  v. 
Johnston,  110  Ala.  526,  19  So.  35),  (2) 
but  a  M'rit  directing  return  to  be  made 
to  a  wrong  court  (Powell  v.  Summers,  17 
Ala.  647),  (3)  or  to  a  wrong  term  of 
court,  should  be  quashed.  Chambers  r. 
Stone,  9  Ala.  260;  Harrell  v.  Martin, 
Pleasants  &  Co.,  4  Ala.  650. 

51.  Ala. — McDaniel  v.  Johnston, 
110  Ala.  526,  19  So.  35.  Ky.— Mc- 
Gowan  v.  Hoy,  2  Dana  347.  N.  Y. 
Barnard  v.  Darling,  1  How.  Pr.  223, 
wrong  indorsement  on  an  execution  re- 
turned nulla  bona  not  a  sufficient 
ground  to  set  aside  the  writ. 
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52.  McDauiel  v.  Johnston,  110  Ala. 
526,  19  So.  35;  McGowan  V.  Hoy,  2 
Dana   (Ky.)    347. 

53.  U.  S. — Murphy  v.  Lewis,  Hempst 
17,  17  Fed.  Cas.  No.  9,950a.  Ala. 
Anonymous,  2  Stew.  228.  Kan. — St 
Louis  &  S.  F.  Ey.  Co.  v.  Rierson,  38 
Kan.  359,  16  Pac.  443;  Bogle  v.  Bloom, 
36  Kan.  512,  13  Pac.  793.  Ky.— Wiede- 
mann V.  Crawford,  149  Ky.  202,  147 
S.  W.  951.  But  see  also  Davie  v.  Long's 
Admx.,  4  Bush  574;  Craig  v.  Reardon, 
Sneed  328.  Mo. — Warrensburg  v.  Simp 
son,  22  Mo.  App.  695.  N.  J.— Griffith  v. 
Jones,  3  N.  J.  L.  932.  Tenn.— Barnes 
V.  Rol)inson,  4  Yerg.  186.  W.  Va. — De- 
veuy  V.  Cook,  70  W.  Va.  282,  73  S.  E. 
921. 

[a]  Judgment  Partly  Paid. — (1)  An 
execution  which  on  its  face  commands 
the  officer  to  make  the  full  amount 
rendered  when  a  payment  had  been 
made  thereon,  will  not  for  that  reason 
be  quashed  where  the  payment  made  is 
credited  on  the  back  of  the  execution. 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Rierson, 
38  Kan.  359,  16  Pac.  443.  (2)  An  exe- 
cution will  not  be  set  aside,  because 
an  amount  paid  on  the  judgment  has 
not  been  credited,  as  application  may 
be  made  to  compel  it  to  be  done.  Noyes 
r  White,  10  N.  J.  L.  J.  183;  Smock  V. 
Dade,  5  Rand.  (26  Va.)  639,  16  Am. 
Dec.   780. 

[b]  Writ  Corrected  After  Motion 
Made  To  Quash. — A  motion  to  quash  a 
writ  upon  the  grounds  that  certain 
credits  were  not  endorsed  thereon  will 
be  denied,  where  prior  to  the  hearing 
on  such  motion  and  to  the  sale  made 
under  the  writ,  such  credits  were  en- 
dorsed on  the  writ  by  the  clerk.  The 
court  saying:  "As  the  credits  to 
vv'hich  the  defendants  in  error  were  en- 
titled, had  been  duly  endorsed  on  the 
execution,  by  the  clerk,  before  the  sale 
was  made,  so  that  it  conformed  in 
every  respect  to  the  judgment,  it  is 
difficult  to  perceive  any  sufficient  rea- 
son or  just  ground  for  quashing  the 
execution,  which  existed  at  the  time  of 
the  hearing  of  said  motion."  As  no 
possible  injury   or  grievance  "resulted 
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large  an  amount,  is  not,  in  the  absence  of  fraud,  subject  to  quashal 
upon  motion,  except  as  to  the  excess." 

e.  Errors  Subsequent  to  Issuance.  — The  fact  that  the  sheriff  re- 
tained too  large  a  sum  for  his  fees  and  the  expenses  of  levy  and  sale 
under  the  ori<:inal  execution,  is  not  a  ground  for  setting  aside  an  alias 
execution."  The  writ  should  not  be  quashed  for  matters  appearing  in 
the  advertisement  of  sale.^'"' 

All  erroneous  appraisement  has  been  held  insufficient  as  a  ground  for 
quashinir  Ihe  writ.^' 

2.  Motion  To  Procure  Quashal  or  Vacation.  —  a.  Nature  of._ —  A 
motion  to  vacate  a  writ  of  execution  is  a  new  and  original  proceeding." 
It  is  a  substitute  for  the  ancient  writ  of  audita  querela,^^  and  writ  of 
error  coram  nobis.*'"     It  is  a  cumulative  remedy.'^^ 

b.  Power  and  Jurisdiction. — (I.)  In  General. — Every  court  has 
inherent  power  to  quash  an  execution  issued  by  its  ministerial  officer'^^ 


to  the  defendants,  by  the  endorsement  | 
of  the  credits,  but  on  the  contrary  a 
positive  benefit,  ...  it  would  be  un- 
reasonable to  quash  the  same  for  this 
reason,  and  require  the  plaintiff  in  er- 
ror to  issue  another  execution,  in  ordei 
to  reach  the  same  end  which  had  al- 
leady  been  attained  without  injury  to 
the  defendants."  But  as  such  endorse- 
ments were  not  made  until  after  the 
defendants  had  made  a  motion  to  quash 
and  served  notice  thereof  on  the  plain- 
tiff, they  are  entitled  to  the  costs  of 
such  motion  and  notice.  Williamson  V 
Ong,  1  W.  Ya.  84. 

[c]  Where  a  judgment  has  been  re 
duced  in  amount  by  consent,  such  re- 
duction does  not  justify  the  court  in 
vacating  an  execution  issued  thereon, 
but  tlie  writ  sliould  merely  be  reducec? 
iii  amount.  Homans  r.  Tvng,  56  App. 
Div.  3S3,  67  N.  Y.  Supp.  792. 

fd]  A  direction  to  collect  a  rate  of 
interest  in  excess  of  that  allowed  bj 
law  on  the  judgment  is  ground  for 
quashal.     Mason   r.  Eakle,  1  111.  83. 

54.  See  generally  the  cases  cited  in 
the  preceding  note,  and  15  Standard 
Proc.  803. 

55.  Bank  of  Shebovgan  v.  Trilling, 
75  Wis.  163,  43  N.  W.'830. 

66.  Fink  v.  Eemick,  33  Mo.  App. 
624,  writ  should  not  be  quashed  because 
the  advertisement  shows  that  the  sheriff 
proposes  to  sell  property  in  w^hich  tho 
defendant  has  no  interest. 

As  to  whether  or  not  such  error  is  a 
ground  for  proceeding  by  aflSdavit  oi 
illegality,  see   infra.  IV,  B,  4,  a. 

57.  Straat  v.  Rinkle,  16  Mo.  App 
115. 


58.  Cal.— Buell  r.  Buell,  92  Cal.  393 
28  Pac.  443.  Mo. — Ex  parte  .lames,  5? 
Mo.  280.  S.  C— Duncan,  Malony  &  Co 
V.   Brown,  15  S.  C.  414. 

59.  Ky. — Woolley  v.  Louisville,  118 
Ky.  897,  82  S.  W.  608;  Chambers  v 
Neal,  13  B.  Mon.  256;  Columbia  Bldg. 
L.  &  Sav.  Assn.  r.  Gregorv,  33  Kv.  L. 
Rep.  1011,  112  S.  W.  608.  Mo.— Ej 
■parte  James,  59  Mo.  280.  N.  J.— Linr 
V.  Hamilton,  34  N.  J.  L.  305.  N.  C. 
Foard  r.  Alexander,  64  N.  C.  69.  Tenn. 
Barnes  V.  Robinson,  4  Yerg.  186.  Vt. 
Porter  r.  Vaughn,  24  Vt.  211.  Va. 
Lowenbach's  Admr.  r.  Kelley,  111  Va. 
439,  69  S.  E.  352;  Smock  V.  Dade,  5 
Rand.    (26   Va.)    639,   16  Am.  Dec.   780. 

See  generally  3  Standard  Proc.  877. 

60.  Ex  parte  James,  59  Mo.  280. 

61.  Me. — Folan  r.  Folan,  59  Me.  566 
Mass. — Johnson  r.  Harvey,  4  ]\Iass.  483. 
Okla. — Rader  v.  Gvozdanovic,  35  Okla. 
421,  130  Pac.  159.  Vt.— Porter  V 
Vaughn,  24  Vt.  211;  Stanley  v.  McClure, 
17  Vt.  253. 

As  to  whether  or  not  a  disposal  of 
a  motion  to  quash  ousts  a  court  of 
equity  of  its  jurisdiction  to  restrain 
the  "execution  on  the  judgment,  see 
infra,  IV    E,  2. 

62.'  U.'  S.-^Krippendorf  r.  Hyde,  HO 
V.  S.  276,  4  Sup.  Ct.  27,  28  L.  ed.  14.1. 
Ala.— Rhodes  v.  Smith,  66  Ala.  175.  Ark. 
American  Ins.  Co.  r.  McGehee  Liqr.o? 
Co.,  113  Ark.  486,  169  S.  AY.  251.  HI. 
j  Jenkins  v.  Mcrriweather,  109  111.  647; 
Sandburg  r.  Papincau,  81  111.  446.  Kan 
Bogle  V.  Bloom.  36  Kan.  512,  13  Pac 
793.  Ky. — Woolloy  r.  Louisville,  118  Ky. 
897,  82  S.  W.  608;  Columbia  Bldg.  L. 
&  Sav.  Assn.  v.  Gregory,  33  Ky.  L.  Rep. 
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irregularly  and  improvidcntly,  except  as  against  innocent  pumhasers 
at  a  sale  under  the  irregular  writ.''^ 

The  court  issuing  the  execution  is  the  proper  tribunal  to  pass  upon 
a  motion  to  quash  or  vacate  such  writ.''* 

(II.)  Where  Transcript  of  Justice's  Judgment  Filed  in  Superior  Court. 
Where  a  transcript  of  a  judgment  of  a  justice  of  the  peace  has  been 
filed  in  a  superior  court  and  becomes  thereby  a  judgment  of  the  latter, 
the  writ  issues  from  the  superior  court,"^  and  a  motion  to  quash  such 
a  writ  is  properly  made  only  in  the  court  in  which  the  transcript  is 


1011,  112  S.  W.  608.  Miss.— Harring- 
ton V.  O'Reilly,  9  Smed.  &  M.  216,  48 
Am.  Dec.  704. '  Mo. — Buzzard  v.  Robert 
son,  107  Mo.  App.  557,  81  S.  W.  914. 
N.  C— Williams  v.  Dunn,  158  N.  C.  399, 
74  S.  E.  99;  Aldridge  v.  Loftin,  104  ISf, 
C.  122,  10  S.  E.  210,  clerk.  Okla. 
Trudgeon  v.  Gallamore,  38  Okla.  5HC, 
134  Pac.  664;  Barnett  v.  Bohannon,  27 
Okla.  368,  112  Pac.  987.  P.  R.— Lam 
boglia  r.  School  Board  of  Guayama,  15 
Porto  Rico  299.  Utah. — State  ex  rel. 
Newell  V.  Third  District  Court,  37  Utah 
418,  108  Pac.  1121.  Vt.— Mattocks  r. 
Jiidson,  9  Vt.  343.  Va.— Hendricks  v. 
Dundass,  2  Wash.  50. 

[a]  In  Absence  of  Statute.— "There 
is  no  principle  of  law  better  recognized 
than  that  which  gives  to  courts  of  rec- 
ord power  over  the  process  of  their 
courts.  It  is  essential  to  the  adminis- 
tration of  justice,  and  it  by  no  means 
depends  upon  statutory  enactment,  but 
the  power  is  coeval  with  ths  common 
law  courts;  and  such  courts  will  recall 
their  process  and  quash  the  same,  when 
it  is  shown  that  it  would  be  illegal  or 
inequitable  to  permit  its  further  use, 
and  to  allow  it  to  be  enforced."  Sand- 
burg V.  Papineau,  81  HI.  446.  See  Pier- 
nas  V.  Milliet,  10  La.  Ann.  286. 

[b]  Justice  of  the  peace  has  the 
power,  and  it  his  duty,  to  withdraw  an 
execution  which  is  wholly  unauthorized 
by  the  judgment.  Chase  v.  De  Wolf, 
69  111.  47. 

63.  111. — .Jenkins  V.  Merriweathor, 
109  111.  647;  Day  v.  Graham,  6  111.  435. 
Miss. — Harrington  r.  O'Reilly,  9  Smed. 
&  M.  216,  48  Am.  Dec.  704.  Mo.— Whit- 
man V.  Taylor,  60  Mo.  127;  Norton  r. 
Quimby,  4.5  Mo.  388.  N.  C— Williams 
V.  Dunn,  158  N.  C.  399,  74  S.  E.  99; 
Sheppard   r.  Bland,   87   N.   C.   163. 

As  to  effect  of  quashal  on  sale,  see 
infra,    IV,   A,   2,   i,    (IV). 

64.  Ala. — Martin  v.  Atkinson,  108 
Ala.  314,  18  So.  888;  Atkins  v.  Siddons, 
66  Ala.  453;  Phillips  v.  Brazeal,  14  Ala. 
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746.  Cal. — Dorland  v.  Hanson,  81  Cal. 
202,  22  Pac.  552,  15  Am.  St.  Rep.  443. 
Colo; — Irwin  v.  Beggs,  24  Colo.  App. 
158,  132  Pac.  385.  Dak.— Dorsey  v. 
Hall,  5  Dak.  505,  41  N.  W.  471.  Ky. 
Woollev  V.  Louisville,  118  Ky.  897,  82 
S.  W.  (308.  Mich.— Ismond  v.  Scougale, 
119  Mich.  501,  78  N.  W.  546.  Mo. 
Norman  v.  Eastburn,  230  Mo.  168,  130 
S.  W.  276;  Mellier  v.  Bartlett,  89  Mo. 
134,  1  S.  W.  220;  Nelson  v.  Brown,  23 
Mo.  13.  N.  J. — Linn  v.  Hamilton,  34 
N.  J.  L.  305.  N.  C— Williams  v.  Dunn, 
158  N.  C.  399,  74  S.  E.  99;  Hamer  v. 
McCall,  121  N.  C.  197,  28  S.  E.  298; 
Bennett  v.  Taylor,  53  N.  C.  281.  Ohio. 
Miller  v.  Longacre,  26  Ohio  St.  291; 
Sample  r.  Ross'  Admr.,  16  Ohio  419. 
Ore. — Marks  v.  Stephens,  38  Ore.  65,  63 
Pac.  824,  84  Am.  St.  Rep.  750.  Pa, 
Loomis  V.  Lane,  29  Pa.  242,  72  Am.  Dec. 
625.  Utah.— State  ex  rel.  Newell  v. 
Third  District  Court,  37  Utah  418,  108 
Pac.   1121. 

fa]  Different  Departments  of  Same 
Court. — One  department  of  a  superior 
court  may  vacate  an  execution  wrong- 
fully allowed  by  another  department  of 
the  same  court.  Dorland  v.  Hanson,  81 
Cal.  202,  22  Pac.  552,  15  Am.  St.  Rep. 
443. 

[b]  Execution  of  Justice  of  the 
Peace. — (1)  The  superior  court  has  no 
jurisdiction  of  an  original  motion  to 
set  aside  .an  execution  and  order  of 
sale  issued  by  a  justice  of  the  peace 
upon  a  judgment  rendered  by  him,  even 
though  an  appeal  from  his  judgment 
is  pending  in  the  superior  court.  Hamel 
V.  McCall,  121  N.  C.  197,  28  S.  E.  298. 
(2)  Nor  can  a  writ  of  prohibition  be 
issued  by  the  circuit  court  to  quash, 
or  prevent  proceedings  under  an  exe- 
cution improperly  issued  by  a  justice 
of  the  peace.  Atkins  v.  Siddons,  66 
Ala.  453. 

By  what  court  execution  Issued,  seo 
15  Standard  Proc.  743. 

65.    See   15  Standard  Proc.   742. 
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filed  ;'"^  but  in  those  jurisdictions,  where  the  filing  of  the  transcript  has 
the  effect  merely  of  making  the  justice's  judgment  a  lien  upon  the  lands 
of  the  defendant,"  the  justice's  court  retains  jurisdiction  to  quash  or 
vacate  the  writ."^ 

(III.)  Courts  of  Equity. —  Equity  courts  will  not  take  jurisdiction 
wliere  th"  only  relief  sought  is  the  quashal  or  vacation  of  a  writ  upon 
a  judgment,"'^  but  where  other  relief,  not  attainable  in  a  court  of  law, 
is  sought,  a  court  of  equity  may,  in  connection  with  such  other  relief, 
quash  the  execution,'" 

0.  Parties.  —  The  general  rule  is  that  only  an  execution  defend- 
ant,^^ or  his  legal  representative,"  or,  where  the  statute  authorizes  it. 


66.  N.  Y. — Ex  parte  Thompson,  5 
Cow.  31;  Row€  V.  Peckham,  30  App. 
Div.  17;?,  51  N.  Y.  Siipp.  889.  Ore. 
Gobbi  r.  Kofrano,  33  Ore.  26,  52  Pac. 
761.  Utah. — Dueheneau  V.  Ireland,  5 
Utah  108.  13  Pac.  87. 

[a]  See  also  the  following  cases 
wherein,  although  tlie  question  of  jur- 
isdiction was  not  raised,  it  seems  to  be 
the  practice  to  make  the  motion  to 
quash  in  the  court  wherein  the  tran- 
script is  filed.  Ruby  v.  Hannibal  &  St. 
J.  R.  Co.,  39  Mo.  480;  Grissom  v.  Allen, 
10  Mo.  303;  Hammett  r.  Hatton,  189 
Mo.  App.  567,  176  S.  W.  1078;  Sap- 
pington  v.  Lenz,  53  Mo.  App.  44;  Bauer 
V.  Miller,  16  Mo.  App.  252. 

67.  See  15  Standard  Proc,  742, 

68.  Cal.— Gates  i.  Lane,  49  Cal.  26G. 
Mont. — Piorson  v.  Daly,  143  Pac.  957. 
N.  C— Bennett  r.  Taylor,  53  N.  C.  281. 
Pa.— Boyd  v.  Miller,  52  Pa.  431 ;  Brandos 
&  Bro.  V.  Struphauer,  2  Chest.  Co. 
Rep.  319. 

[a]  Although  the  clerk  of  the  court 
wherein  the  transcript  is  filed  issue-i 
the  execution,  "he  issues  it  upon  the 
judgment  of  the  justice,  as  such,  and 
not  upon  it  as  a  judgment  of  the  dis- 
trict court,  made  such  by  transforma- 
tion of  the  justice's  judgment.  The 
fact  that  the  clerk  issues  the  execution 
does  not  divest  the  justice  of  his  con- 
trol over  it;  .  .  •  and  since  the  con- 
trol of  its  process  is  vested  exclusive- 
1}'  in  the  court  upon  whose  authority  it 
issues,  the  justice  has  exclusive  con- 
trol of  the  execution,  whether  issued  by 
himself  or  by  the  clerk,  and  it  is  his 
exclusive  province  to  recall  and  quash 
it,  if  for  any  reason  it  ought  not  to 
have  been  issued."  Pierson  V.  Daly, 
49  Mont.  478,  143  Pac.  957. 

69'.  Ala.— Wallace  (••.  F.  W.  Cook 
Brew.  Co.,  72  So.  93.  Ark. — Anthony  r. 
Shannon,    8    Ark,    52,      Cal. — Mayo    v. 


Bryte,  47  Cal.  026.  Ind.— Murphy  v. 
Blair,  12  Ind.  184.  Ore.— Marks  v.  Ste- 
phens, 38  Ore.  65,  63  Pac.  824,  84  Am. 
St.  Rep.  750.  Vt— Shedd  &  Co.  V 
Bank  of  Brattleboro,  32  Vt.  709. 
See  infra,  IV,  E,  2. 

70.  American  Ins.  Co.  v.  McGehee 
Liquor  Co.,  113  Ark.  486,  169  S.  W.  251; 
Murphy  v.  Blair,  12  Ind.  184.  See  Karle 
V.  Badeaux,  185  111.  App.  402, 

[a]  Where  complicated  questions  of 
law  or  of  fact,  such  as  can  only  be 
j'roperly  presented  and  tried  upon  ap- 
jiropriate  pleadings,  are  involved,  the 
party  should  seek  his  remedy  in  a  court 
of  equity  by  injunction.  Irwin  v.  Beggs, 
24  Colo.  App.  158,  132  Pac.  385. 

71.  in.— Eonnell  v.  Neely,  43  111. 
288,  290.  Ind.— Jones  v.  Carnahan,  63 
Ind.  229.  Miss.— Harrington  v.  O'Reilly, 
9  Smed.  &  M.  216,  48  Am.  Dec.  70*4. 
Mo.— State  r.  Clymer,  81  Mo.  122; 
Fiske,  Knight  &  Co.  c.  Lamorcaux,  48 
Mo.  523;  Bick  i.  Carter,  123  Mo.  App, 
311,  100  S.  W.  531.  N.  Y.— Howland 
r.  Ralph,  3  Johns.  20;  Frink  v.  Morri- 
son, 13  Abb.  Pr.  80;  Oakley  v.  Becker, 
2  Cow.  454.  N,  C— Shelton  r,  Fels,  61 
N.  C.  178,  93  Am.  Dec.  586;  Murphrey 
r  Wood,  47  N.  C.  63.  Pa.— Hanika's 
Estate,  138  Pa.  330,  22  Atl.  90,  21  Am. 
St.  Rep.  907;  In  re  Lowber's  Appeal,  8 
Watts  &  S.  387,  42  Am.  Dec.  302.  S.  D. 
Cable  r.  INFagiiie  Gold  Min.  Co.,  22  S. 
D.  566,  119  N.  W.  174.  Utah.— Stata 
fJT  reJ.  Newell  r.  Third  District  Court, 
."7  Utah  418,  108  Pac.  1121.  Va.— Wal- 
lop's Admr.  r.  Scarburgh,  5  Gratt.  (46 
Va.)   1. 

72.  Miss. — Harrington  v.  O'Reilly, 
9  Smed.  &  M.  216,  48  Am.  Dec.  704. 
Pa. — In  re  Lowber's  Appeal,  8  Watts 
&  S.  387,  42  Am.  Dec.  302.  Utah, 
State  e.r  rel.  Newell  r.  Third  District 
Court,  37  Utah  418,  108  Pac.  1121. 
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a  person  against  whose  property  the  execution  is  issued,"  may  move 
to  quash  an  execution  for  irregularities.  Generally,  however,  a 
stranger  to  the  record,  is  not  a  proper  person  to  make  a  motion  to 
quash  a  writ,'*  unless  he  is  so  related  to  a  party  that  he  would  be  preju- 
dicially affected  by  the  enforcement  of  the  writ.'^^ 

The'execution  creditor  is  the  adverse  party,''*^  though  it  has  been  held 


73.  Mo.— Eev.  St.,  1909,  §2244.  But 
Bee,  State  c.  Clymer,  81  Mo.  122,  hold- 
ing that  a  stranger  to  the  action  can- 
not move  to  quash  the  writ  upon  tha 
ground  that  he  is  the  true  owner  of  the 
land,  as  the  title  to  real  estate  can- 
not be  tried  in  such  manner.  And  see 
also  Bick  v.  Carter,  123  Mo.  App.  311, 
100  S.  W.  531,  where  the  motion  to 
quash  the  writ  was  allowed  to  be  made 
by  a  person  claiming  to  own  the  prop- 
erty levied  upon,  for  the  reason  that 
the'  execution  defendant  was  dead  at 
the  time  of  the  issuance  of  the  writ. 
N.  J.— Canan  v.  Carryell,  1  N.  J.  L.  3. 
K.  I.— Hodges  V.  White,  19  R.  I.  717, 
36  Atl.  838. 

[a]  In  Bounell  i).  Neely,  43  111.  288, 
the  court  in  discussing  whether  or  not 
a  stranger  to  the  execution  could  move 
to  quash  the  writ  says:  "The  statute 
can  never  have  been  intended  to  au- 
thorize third  persons  to  assert  adverse 
rights  by  the  summary  means  of  a  mo- 
tion and  have  them  adjusted  without 
the  aid  of  regular  pleadings.  If  this 
proceeding  can  be  sustained,  then  W9 
should  be  obliged  to  hold  that  the 
claimant  of  personal  property  which 
has  been  levied  on  under  an  execution 
to  which  he  is  not  a  party,  may  have 
his  title  tried  by  means  of  a  motion  in- 
stead of  being  driven  to  an  action  of 
replevin  or  a  trial  before  a  jury  of  the 
right  of  property.  We  cannot  hold  this. 
When  process  is  abused,  as,  for  ex- 
ample, if  the  execution  has  besn  paid 
to  the  sheriff,  and  he  still  proceeds  to 
sell,  it  is  very  proper  that  as  between 
the  parties  this  summary  remedy  should 
be  allowed.  But  that  strangers  shouLl 
be  allowed  to  have  adverse  and  often 
complex  rights  settled  in  this  mode  is 
inconsistent  with  the  spirit  of  our  law. " 
To  same  effect,  see  State  v.  Clymer,  81 
Mo.  122. 

74.  111.— Bonnell  v.  Neely,  43  111. 
288;  Swiggart  v.  Harber,  5  111.  364,  39 
Am.  Dec.  418;  Canty  v.  Kelley,  154  111. 
App.  283.  Ky. — Watkins  v.  Walker,  1 
Bibb  411.  S.  D, — Cable  v.  Magpie  Gold 
Min.  Co.,  22  S.  D.  566,  119  N.  W.  174. 
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[a]  Death  of  plaintifr  iii  an  execu- 
tion, after  a  levy  of  it,  will  not  author- 
ize a  stranger  to  the  execution  to  in- 
sist on  a  quashal  of  the  execution  or 
levy.  Kennedy  v.  Holloway  's  Admrs., 
6  J.  J.  Marsh.   (Ky.)   321. 

[b]  A  mere  mortgagee  cannot  move 
to  set  aside  an  execution  against  the 
land  mortgaged,  though  such  execution 
was  irregularly  issued  after  the  death 
of  the  judgment-debtor,  and  without 
proceedings  in  the  nature  of  scire  fa- 
cias. Frink  v.  Morrison,  13  Abb.  Pr. 
(N.  Y.)   80. 

75.  N.  J.— Canan  v.  Carryell,  1  N. 
J.  L.  3.  N.  Y.— Matter  of  Royal  Bank, 
140  App.  Div.  480,  125  N.  Y.  Supp. 
322  (junior  judgment  creditor) ;  Eowe 
V.  Peckham,  30  App.  Div.  173,  51  N. 
Y.  Supp.  889;  Jaffray  v.  Saussman,  52 
Hun  561,  5  N.  Y.  Supp.  629  (subse- 
quent execution  creditor) ;  Duryee  V. 
Botsford,  24  Hun  317  (purchaser  of 
property  of  execution  defendant  prior 
to  issuance  of  execution).  Utah. — State 
ex  rel.  Newell  V.  Third  District  Court, 
37  Utah  418,  108  Pae.  1121.  Can. 
Whitla  V.  Spence,  5  Manitoba  392, 
where  the  issuance  of  the  writ  was  not 
merely  irregular,  another  execution 
creditor  may  move  against  it.- 

[a]  An  assignee  for  the  benefit  of 
creditors  has  been  permitted  to  move 
to  quash  an  execution  issued  upon  a 
judgment  confessed  in  vacation  against 
his  assignor.  Knights  v.  Martin,  155 
111.  486,  40  N.  E.  358. 

[b]  Sureties  on  an  administrator's 
bond,  who  have  been  released  or  dis- 
charged from  liabilty  on  the  bond,  may 
jtroperly  move  to  quash  a  statutory  exe- 
cution against  them,  issued  after  the 
nulla  bona  return  of  a  writ  against  the 
administrator.  Hudson  V.  Modawell,  64 
Ala.  481. 

76.  S.  C— Duncan,  Malony  &  Co.  v. 
Brown,  15  S.  C.  414.  Va.— Wallop's 
Admr.  r.  Scarburgh,  5  Gratt.  (46  Va.) 
1,  W.  Va.— Reinhard,  Meyer  &  Co.  v. 
Baker,  13  W.  Va.  805. 

[a]     Trustee    in    Bankruptcy. — ^Low- 
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that  liG  may  himsolf  move  to  qnash  the  writ."  The  sheriff  is  not  a  nec- 
essary or  proper  party  to  the  motion."'' 

fl.  Preliminary  Siipcrsedcas  or  Stay.  —  A  motion  to  quash  a  writ, 
whatever  n.ay  be  the  grounds  on  which  it  is  based,  does  not  of  itself 
suspend  the  execution  of  the  writJ®  But  in  some  jurisdictions  it  is 
permissible  to  apply  to  a  judge  in  vacation,  for  an  order  staying  pro- 
ceedings as  preliminary  to  a  motion  to  be  made  in  term  time  to  quash 
the  writ.^" 

e.  When  and  Where  Made.  —  I\Iotions  to  quash  are  ordinarily  re- 
quired to  be  made  and  prosecuted  with  diligence,  especially  when 
founded  on  a  mere  irregularity.^^     The  motion,  generally,  should  be 


enbach's  Admr.  v.  Kelley,  111  Va.  439, 
69  S.    E.   352. 

As  to  notice  to  adverse  party,  se« 
infra,  IV,  A,  2,  f. 

77.  Reiuhard,  Meyer  &  Co.  V.  Baker, 
13  W.  Va.  805. 

78.  Buffandeau  v.  Edmondson,  17 
Cal.  436,   79   Am.  Dec.   139. 

79.  Cal.— Bryan  v.  Berry,  S  Cal.  130. 
La. — Levi  v.  Converse,  Harding  &  Co., 
20  La.  Ann.  558.  Va. — Snavely  v.. 
Harkradcr,  30  Gratt.  (71  Va.)  487,  no- 
tice of  motion  does  not  operate  as  stay. 

80.  111. — Babcock  r.  McCamant,  53 
111.  214;  Bonn  oil  V.  Ncelv,  43  Til.  2SS, 
290.  Mo.— Rev.  St.,  1909,  §2244;  Heur- 
Ing  r.  Williams,  65  Mo.  446;  Ex  parte 
James,  59  Mo.  2S0.  Ohio.— Miller  r. 
Longacre,  26  Ohio  St.  291.  Va.— Shack- 
elford V.  Apperson,  6  Gratt.  (47  Va.) 
451. 

fa]  A  petition  for  supersedeas  made 
in  vacation  has  been  held  suiEeient  as 
a  motion  to  quash  a  writ,  without  the 
necessitv  of  a  formal  motion  made  in 
term.  Oswitchee  Co.  r.  Hope  &  Co.,  5 
Ala.  629;  Gates  v.  McDaniel,  3  Port. 
(Ala.)  .-v^e. 

fbj  The  purpose  of  the  statute  is 
"to  give  tlie  defendant  in  the  execu- 
tion the  ]iri\ilege  of  applying  to  the 
judge  at  chambers,  or  in  vacation  for 
an  order  staying  the  execution  until  he 
can  be  heard  in  court  as  to  whether  it 
Fhould  be  set  aside  or  quashed.  Where, 
however,  the  application  is  not  made 
in  vacation  or  during  a  recess  of  the 
court,  but  in  open  court,  resort  may  b3 
had  to  the  customary  form  of  proceed- 
ing by  motion  to  quash  execution  at 
the  return  term  in  open  court;  and 
neither  oath  nor  affirmatiou  in  support 
of  the  motion,  is  in  such  case  neces- 
parv. "  Hcuring  r.  Williams,  Go  Mo. 
446. 

[c]    But  a  supersedeas  is  not  neces- 


sary; where  the  motion  to  quash  may 
be  made  ore  tenus  in  term  time.  Phil- 
lips V.  Brazeal,  14  Ala.  746. 

81.  U.  S.— Beebe  v.  United  States, 
161  U.  S.  104,  16  Sup.  Ct.  532,  40  L. 
ed.  636.  Ala. — Gardner  v.  Mobile,  etc., 
R.  Co.,  102  Ala.  635,  15  So.  271,  48  Am. 
St.  Rep.  84;  Berry  v.  Perry,  81  Ala.  103, 
1  So.  118  (delay  of  seven  months,  with- 
out good  excuse,  too  long) ;  Steele  r. 
Tutwiler,  68  Ala.  107;  Henderson  r. 
Henderson's  Admr.,  66  Ala.  556  (lapse 
of  eight  regular  terms  too  long) ;  At- 
kins r.  Siddoris,  66  Ala.  453.  Ky. 
Bristow  V.  Payton's  Admx.,  2  Mon.  91, 
15  Am.  Dec.  134  (eleven  years);  Mc- 
Kinneys  f.  Scott,  1  Bibb  155  (nine 
years).  And  see  Miller  v.  Anderson, 
Litt.  Sel.  Cas.  169,  where  motion  al- 
lowed after  lapse  of  seven  years.  Miss, 
Kerningham  v.  Scanland,  6  How.  540, 
lapse  of  several  terms.  N,  Y. — Bank 
of  Genesee  v.  Spencer,  18  N.  Y.  150; 
Winobrener  r.  Johnson,  7  Abb.  Pr.  (N. 
S.)  202;  Bowman  r.  Tallman,  19  Abb. 
Pr.  84,  28  How.  Pr.  482,  25  N.  Y.  Super. 
632,  26  N.  Y.  Super.  633;  Aultman  & 
Tavlor  Co.  r.  Svme,  56  App.  Div.  165, 
67  N.  Y.  Supp.  "530.  N.  C— Mnrphrev 
/•.  Wood,  47  N.  C.  63.  Vt.— Hapgood 
r.  Goddard,  26  Yt.  -101.  Va.— Lowen- 
bach's  Admr.  v.  Kellev,  111  Va.  439, 
69  S.  E.  352;  Bcalo 's "  Admr.  r.  Bote- 
tourt Justices,   10   Gratt.    (51   Va.^    278. 

fa]  A  motion  to  quash  a  summary 
execution  issued  upon  a  forfeited  re- 
plevy bond  mav  be  acted  on  at  any 
time  when  the  court  is  in  session,  with- 
out regard  to  the  term  of  the  court  at 
^\hich  the  judgment  in  the  original 
suit  was  rendered.  Harrison  r.  Ham- 
ner,  99  Ala.  603,  12  So.  917;  Lamboglia 
r.  School  Board,  1"  Porto  Rico  299.  302. 

fb]  Where  no  prejudice  has  resulted 
to  the  judgment  creditor  by  reason  of 
laclies,  a  motion  to  quash  a   void  exe- 
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made  at  the  term  to  M-hieh  the  writ  is  returnable.^-  In  some  jurisdic 
tions,  a  motion  to  qnash  an  execution  for  a  merely  formal  defect  can. 
not  be  tiled  after  the  writ  has  performed  its  function  and  been  re. 
turned  :^^  while  in  other  jurisdictions,  such  motion  may  be  made  al'tei 
the  return  day  has  passed,  if  the  writ  may  still  be  the  foundation  ol 
furtlier  proceedincrs.''*  Such  motion  may  properly  l)e  made,  though 
at  the  time  an  action  to  annul  the  judgment  upon  which  the  execution 
issued, ^^  or  a  motion  for  new  trial, ^'^  is  pending.  The  motion  should 
be  made  in  the  court  whence  the  writ  issues.®'^  The  statute  sometimes 
authorizes  the  institution  of  the  proceedings  before  the  clerk.^^ 
f.    Notice. — (I.)   In  General.  — Reasonable    notice^^    of   the    motion 


cution  will  not  be  barred  merely  be- 
cause of  such  delay.  Lowenbaeh's 
Admr.  v.  Kelley,  111  Va.  439,  69  S.  E. 
352. 

[e]  Statute  of  Limitations  Not  Ap- 
plicable to  Motion  To  Quash. — "It 
seems  to  be  true  that  in  our  practice 
the  motion  to  quash  is  a  summary  rem- 
edy in  use  in  all  cases  where  by  the 
ancient  practice  the  party  would  be  en- 
titled to  a  writ  of  audita  querela.  Steele 
V.  Boyd,  6  Leigh  547,  552-.3,  29  Am. 
Dec.  218.  But  it  also  seems  that  where 
that  ancient  writ  is  in  use  the  statute 
of  limitations  does  not  apply  unless  it 
is  expressly  named.  The  reason  given 
is,  that  since  the  party  injured  may 
neither  know  of  a  judgment  or  execu- 
tion in  the  former  proceeding  or  the 
manner  of  procuring  the  same  until  some 
time  after  the  rendition  of  the  judg- 
ment or  the  issue  of  the  execution,  he 
is  not  limited  to  a  specific  time  witliiu 
which  he  must  sue  out  his  writ."  Low- 
enbaeh's Admr.  v.  Kelley,  111  Va.  439, 
69  S.  E.  3.32. 

82.  Linthecum  v.  Jones,  4  Cranch  C. 
C.  .572,  1-5  Fed.  Cas.  No.  8,376  (holding 
that  the  court  has  no  jurisdiction  to 
quash  a  writ  before  the  term  at  which 
the  writ  is  returnable) ;  Norman  r. 
Eastburn,  230  Mo.   168,  130  S.  W.  276. 

83.  Me,— Sturgis  r.  I?eed,  2  Greenl. 
109.  N.  Y. — Pinckney  v.  liegeman,  53 
N.  Y.  31.  See  also  Brown  v.  Ferguson, 
2  How.  Pr.  178,  holding  a  motion  to 
quash  will  not  lie  after  a  withdrawal 
of  the  writ  by  the  plaintiff.  Tex. 
Meader  Co.  r.  Aringdale,  58  Tex.  447; 
Cook  r.  Si)arks,  47  Tex.  28;  Martin  r. 
Rice,  16  Tex.  157;  Scott  v.  Allen,  1 
Tex.  508.  Wis.— Chouteau  v.  Hooe,  1 
Pin.  663,  where  writ   is  functus  ofiQcio. 

84.  Page  v.  Coleman,  9  Port.  (Ala.) 
275;    Isaacs    r.    Judge,    5    Stew,    &    P. 
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(Ala.)    402;   Eeinhard,  Meyer  &  Co.  v. 
Baker,  13  W.  Va.  805. 

85.  Piernas  v.  Milliet,  10  La.  Ann, 
286. 

86.  Barnett  r.  Bohannan,  27  Okla. 
368,  112  Pac.  987. 

87.  See  supra,  IV,  A,  2,  b. 

88.  Williams  v.  Dunn,  158  N.  C.  399, 
74  S.  E.  99;  Aldridge  r.  Loftin,  104  N 
C.    122,   10  S.   E.   210. 

[a]  After  a  return  made,  the  bet 
ter  practice  is  to  make  the  motion  be 
fore  the  judge  in  term.  Williams  v 
Dunn,  158  N.  C.  399,  74  S.  E.  99,  es- 
]ieeially  where  there  are  equitable 
claims  to  be  adjusted. 

89.  U.  S.— Freeman  v.  Dawson,  110 
TJ.  S.  264,  4  Sup.  Ct.  94,  28  L.  ed.  141. 
Ala.— Atkins  V.  Siddons,  66  Ala.  453. 
A.rk. — State  Bank  t.  Marsh,  10  Ark. 
129;  Bcntly  v.  Cummins,  8  Ark.  490. 
111.— Dazev  V.  Orr,  2  111.  535.  Ind. 
Lasselle  v.  Moore,  1  Blackf.  226;  Clino 
r.  Green,  1  Blackf.  53.  Ky. — Payne  v. 
Payne's  Exr.,  8  B.  Mon.  391;  Downing 
r.  Brown,  Hard.  181.  Miss. — Kramer  v. 
Holster,  55  Miss.  243.  Mo.— Rev.  St., 
1909,  §12244.  N.  Y.— Harrison  v.  Wil- 
kin, 78  N.  y.  390.  N.  C— Faison  v. 
Mcllwaine,  72  N.  C.  312.  Pa.— Na- 
tional Furniture  Co.  v.  McClintock,  162 
Pa.  141,  29  Atl.  348;  Irons  r.  McQue- 
wan,  27  Pa.  196.  S.  C— Duncan,  Mal- 
ony  &  Co.  V.  Browa,  15  S.  C.  414,  per- 
sonal service  upon  plaintiff  in  execu- 
tion necessary.  Utah. — State  ex  rel. 
Newell  V.  Third  District  Court,  37  Utah 
4! 8,  108  Pac.  1121.  Va.— Ballard  v,. 
Whitlock,  18  Gratt.  (59  Va.)  235. 
V/.  Va. — Rousev  r.  Stilwagon,  70  W. 
Va.  570,  74  S.  E.  732,  Ann.  Cas.  1914A, 
1084;  Reinhard,  Meyer  &  Co.  V.  Baker, 
13  W.  Va.  805. 

[a]  Without  such  notice  (1)  a  court 
is    iivt    bound   to    set    aside   •execution. 
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should  first  he  sorvfcl  upon  tho  advprso  party,  his  attorney  of  record 
or  agent.®" 

(II.)  Requisites. —  The  notice  should  state  the  grounds  of  irregularity 
upon  which  the  application  to  quash  is  based. ®^ 

Signature.  • —  Where  motion  to  vacate  or  quash  a  writ  of  execution  is 
a  new  and  original  proceeding,®^  it  may  properly  be  signed,  without 
the  necessity  of  a  substitution,  by  attorneys  other  than  those  who  ap- 
peared in  the  original  action.®'^ 

g.  Form  and  SujJicieAicy.  —  The  grounds  for  quashing  the  writ 
must  be  specified  in  the  motion,®*  which  must  set  forth  facts  and  not 
mere  conclusions  of  law." 

h.  Hearing  and  Determination.  — (I-)  In  General.  — The  question  to 
be  decided  on  a  motion  to  quash  a  writ  is  merely  whether  or  not  under 
the  judgment  rendered,  and  the  attendant  facts,  the  writ  issued  there- 


Harrison  V.  Wilkin,  78  N.  Y.  390.  (2) 
The  action  of  the  judge  in  directing  the 
recall  of  the  executions  in  vacation, 
out  of  court,  without  notice  to  the  judg- 
ment creditor,  is  irregular  and  unau- 
thorized, and  of  no  legal  validity.  Free- 
man V.  Dawson,  110  U.  S.  264,  4  Sup. 
Ct.  94,  2S  L.  ed.  141. 

fb]  Waiver  of  Notice. — Where  a 
party  appears  generally  and  resists  a 
motion  to  quash  an  execution  without 
objection  for  want  of  notice  of  the 
motion,  he  thereby  waives  the  notice 
thereof.  Sterringer  r.  Mackie  &  Co., 
57  W.  Wa.  63,  49  S.  E.  942.  See  gen- 
erally 2  Stakdakd  Proc.  536,  et  seq. 

[e]  The  sheriff  need  not  be  given 
notice  of  the  motion.  Buflfandeau  V, 
Edmondson,  17  Cal.  436,  79  Am.  Dec. 
139. 

90.  Mo.  Eev.  St.,  1909,  §2244.  See 
generally   the  title   "Notice." 

[a]  A  service  upon  the  attorney 
who  represeutod  the  execution  plaintiff 
in  the  triai  is  not  suflBcient  in  those 
jurisdictions  holding  the  motion  to 
r,nash  to  be  a  new  and  original  proceed- 
ing. Duncan,  Malony  &  Co.  r.  Brown, 
15  S.  C.  414.  As  to  whether  motion  is 
new,  and  original  procceiling,  see  su- 
pra.  lY,    A,    2    a. 

91.  Ala.— Atkins  r.  Siddons,  66  Ala. 
453.  Cal.— Bucll  7-.  Buell,  92  Cal.  393, 
28  Par-.  443.  Ky.— Pavne  r.  Pavne's 
Exr..  S  B.  Mon.  391.  N.  Y.— Montrait 
r.  Hutchins,  49  How.  Pr.   105. 

See  generally  the  titles  "Motions;" 
"Notice." 

[al  No  grounds  can  he  relied  upon 
(1^  but  such  as  are  specified  in  th,^  no- 
tice. P.^vne  r.  I\nne's  Exr.,  8  B.  Mon. 
(Ky.)    391;    Montrait    r.    Hutchins,   49 


How.  Pr.  (N.  Y.)  105.  (2)  But  where 
reasons  assigned  for  the  motion  to 
quash  are  changed  to  others  very  sim- 
ilar to  those  withdrawn,  the  subject- 
matter  and  the  spirit  being  the  same, 
though  somewhat  varied  in  the  mannei 
of  setting  out,  no  new  points  being 
presented  requiring  a  different  form  of 
reasoning,  other  authorities  or  proof, 
no  new  notice  of  motion  need  be  given. 
Watts  V.  Santa  Fe  County,  1  N.  M, 
286. 

[b]  When  Not  Necessary  To  State 
Grounds. — The  issuing  of  an  execution 
in  violation  of  a  stay  of  proceedings  is 
a  substantial  grievance,  and  not  a  mere 
irregularity,  within  the  rule  that  a  no- 
tice of  motion  founded  on  an  irregular- 
ity must  specify  it.  Jackson  r.  Smith, 
16  Abb.  Pr.  (N.  Y.)  201,  25  How.  Pr 
476. 

[c]  Sufficient  Notice. — A  notice  stat- 
ing that  the  party  would  move  the 
court,  at  a  time  named,  to  vacate  the 
writ,  "for  the  reason  that  the  said 
execution  was  wrongfully  and  unlaw- 
fully and  improperly  issued"  and  that 
such  motion  would  be  made  on  the  ree 
ord  and  y)apers  on  file,  is  sunicient. 
Buell  c.  Buell,  92  Cal.  393,  28  Pac. 
443. 

92.  See  ■■^■upra,  TV,  A,  2,  a. 

93.  Buell  r.  Buell,  92  Cal.  393,  2? 
Pac.  443. 

94.  Buzzard  r.  Robertson,  107  Mo. 
App.  557,  81  S.  W.  914.  See  generally 
the  title  "Motions." 

Stating  grounds  in  notice  of  motion, 
see  supra,  IV,  A,  2,  f,  (IT). 

95.  Wilson  v.  Auld,  7  .\la.  302.  Sso 
generally  the  title  "Conclusions  of 
Law." 
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for  and  its  enforcement  was  warranted  by  law.^^  The  court  obviously 
cannot  consider  those  matters  which  would  not  be  grounds  for  quash- 
ing  the  writ.'-*'  On  a  motion  to  quash  an  execution  issued  upon  a  tran- 
script of  a  justice  of  the  peace,  the  court  may  inquire  into  the  justice's 
jurisdiction.^^  Generally,  unless  the  writ  was  issued  without  jurisdic- 
tion, its  quashal  upon  tlie  summary  proceedings  on  motion,  is  a  matter 
of  sound  discretion.^''  The  court  should  look  into  all  the  circumstances, 
and  if  it  be  found  that  the  party  complaining  is  in  any  wise  in  fault, 
the  court  should  refuse  the  motion.^ 

(II.)   Issues  to  Jury.2  —  Questions  of  fact  arising  on  a  motion  to  quash 


96.  Lamboglia  v.  The  School  Board, 
15  Porto  Eieo  299.  See  Vanhouten  v. 
Eeily,  tj  Smed.  &  M.  (Miss.)  440;  Buck- 
ingham &  Co.  f.  Granville  Alexandria 
Soc,  2  Ohio  360. 

[a]  On  a  motion  to  quash  a  writ 
under  "wMch  realty  has  been  seized,  it 
is  not  necessary  to  determine  whether 
the  judgment  is  a  lien  upon  the  prop- 
erty. Flagg  V.  Cooper,  11  N.  Y.  Civ. 
Proc.  421. 

97.  As  to  the  grounds  for  quashing 
writ,  see  sv.pra,  IV,  A,  1. 

[a]  Qufcstions  (1)  of  irregularities 
occurring  in  taking  and  forfeiting  a 
bond  gi^en  for  an  appearance  in  court 
cannot  be  tried  on  motion  to  quash  an 
■execution  issued  thereon.  Schultze  v. 
State,  43  Md.  295.  (2)  The  remedy 
for  relief  in  such  case  is  for  the  party 
aft'ected  to  make  proper  and  timely  mo- 
tion in  the  recognizance  case.  Schultze 
V.  State,  43  Md.  29Ti. 

[b]  The  regularity  of  a  previously 
quashed  execution  and  l)ond  will  not  be 
inquired  into.  Jett  V.  Walker,  1  Eand. 
(22   Va.)    211. 

[e]  Upon  a  motion  made  by  the 
grantee  of  the  judgment  debtor,  the 
court  will  not  determine  whether  or 
not  the  conveyance  was  m^ade  with  the 
intent  to  defraud  the  creditors  of  the 
judgment  debtor.  Duryee  V.  Botsford, 
24  Hun    (N.   Y.)    317. 

[d]  The  validity  of  the  levy  is  not 
in  issue  upon  a  motion  to  quash  the 
writ.  Catron  v.  Lafavette,  125  Mo.  67, 
28  S.  W.  331  ;  Buzzard  r.  Eobertson,  107 
Mo.  App.  557,  81  S.  W.  914;  Cope  v. 
Snider,  99  Mo.  App.  496,  74  S.  W.  10. 
As  to  offect  of  quashal  of  writ  on  the 
levy,  see  infra,  IV,   A,  2,  i,   (II). 

98.  Eowe  V.  Peckham,  30  App.  Div. 
173,  51  N.  Y.  Supp.  889;  Eousey  r. 
Stilwagon,  70  W.  Va.  570,  74  S.  E. 
732;  Ann.   Cas.   1914A,   1084. 

99.  U.  S.— McCargo  v.  Chapman,  20 
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How.  555,  15  L.  ed.  1021;  Boyle  v. 
Zacharie,  6  Pet.  648,  8  L.  ed.  532.  N.  Y. 
Bank  of  Genesee  r.  Spencer,  18  N.  Y. 
150;  Frean  v.  Garret,  24  Hun  161.  Okla. 
Trudgeon  v.  Gallamore,  38  Okla.  536, 
134  Pac.  664;  Barnett  v.  Bohannon,  27 
Okla.  368,  112  Pac.  987. 

[a]  Where  the  judgment  is  valid 
and  has  never  been  satisfied  and  it  ap- 
pears that  the  facts  wlould  require 
leave  to  have  been  given  if  formally 
asked  for,  it  is  discretionary  with  the 
court  to  refuse  to  quash  a  writ  issu- 
ing thereon  more  than  five  years  after 
the  recovery  of  the  judgment  for  the 
first  time  without  obtaining  leave  of 
court.  Bank  of  Genesee  v.  Spencer,  18 
N.  Y.  150;  Frean  v.  Garrett,  24  Hun 
(N.   Y.)    161. 

[b]  Upon  a  refusal  to  grant  the 
motion,  the  party  is  put  to  his  writ 
of  error  or  writ  of  audita  querela, 
Boyle  V.  Zacharie,  6  Pet.  (U.  S.)  648, 
8  L.  ed.  532;  Brooks  v.  Hunt,  17 
Johns.  (N.  Y.)  484.  As  to  review  of 
ruling,   see   infra,  IV,  A,  2,  j. 

1.  Pepper  v.  Carter,  11  Mo.  540; 
Bank  of  Genesee  v.  Spencer,  18  N.  Y. 
150;  Winebrcner  r.  Johnson,  7  Abb. 
Pr.  N.  S.   (N.  Y.)    202. 

[a]  Waiver  of  Irregularity. — A  mo- 
tion to  quash  based  upon  the  ground 
that  the  writ  was  prematurely  issued 
will  be  denied  where  it  appears  that 
the  defendant  waived  the  irregularity 
in  tho  issuance.  Bell  v.  B?ll,  1  How. 
Pr.    (N.    Y.)    71. 

[b]  Previous  Satisfaction. — Upon  a 
motion  to  quash  a  writ  upon  the  ground 
that  the  judgment  has  been  previously 
satisfied,  the  court  may  investigate 
whether  the  release  or  satisfaction  is 
void  by  reason  of  having  been  obtained 
bv  fraud  and  misrepresentation.  Bogle 
V.  Bloom,  36  Kan.  512,  13  Pac.  793. 

2.  See  generally  the  title  "Issues 
in  Pleading  and  Practice." 
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an  execution,  should  be  tried  by  the  court,  and  not  by  a  jury.^ 

(III.)  Presumptions. —  Presumptions  in  aid  of  the  regularity  of  the 
issuance  of  a  writ  will  be  induljj^ed  in  on  a  motion  to  quash  a  writ,  in 
the  absence  of  an  averment  to  the  contrary.'' 

i.  Effect  of  Adjudication.^ — (I.)  As  Res  Adjudicata.  ^  Where  a  de- 
nial of  the  motion  is  a  final  and  appealable  order,'^  it  operates  as  a 
res  judicata  of  the  questions  determined  or  which  might  have  been 
determined  and  prevents  a  second  motion,''  But  where  such  an  order 
is  not  final  and  appealable,^  it  does  not  prevent  a  subsequent  motion 
upon  the  same  or  different  grounds.^ 

(Tl.)  As  a  Bar  to  Further  ProceedingB  on  the  Writ.  —  On  the  final  de- 
termination of  the  question  of  irregularity,  an  absolute  order  quash- 
ing  the  writ  operates  as  a  permanent  bar  to  any  further  proceedings 
under  such  writ,^°  but  it  docs  not  bar  the  judgment  creditor  from 
issuing  another  writ  upon  the  judgment.^^ 


3.  Woolum  V.  Kelton,  52  Ark.  445, 
13  S.  W.  78;  Loomis  V.  Lane,  29  Pa. 
242. 

[a]  "The  court  on  a  motion  to  set 
aside  an  execution  may  direct  an  issue 
to  ascertain  facts,  but  this  is  for  its 
own  satisfaction.  The  pajtics  have 
no  right  to  demand  it."  Loomis  v. 
Lane,  29  Pa.  242. 

fb]  "Where  the  evidence  is  contra- 
dictory, or  where  it  may  authorize  con- 
flicting inferences  and  either  of  the 
parties  are  desirous  of  referring  it  to 
tliat  forum,  submitting  the  issues  to  a 
,iurv  is  particukirly  proper.  Smoclt  V, 
Dade,  5  Rand.  (26  Va.)  639,  16  Am, 
Dec.  780. 

[c]  A  feigned  issue  will  not  be 
awarded  to  try  the  fact  of  payment  of 
a  iudgment,  where  the  amount  in  con- 
troversy does  not  justifv  the  expense. 
Brower  r.  Feeter,  1  Werid.   (N.  Y.)   18. 

4.  McDaniel  v.  Johnston,  110  Ala. 
526.  19  So.  35. 

As  to  the  presumption  of  regularity 
attending  .iudicial  proceedings,  soe  9 
Knoy.  of  l.v.  927,  et  seq.;  and  also  15 
Standard  Proc.  46S. 

fa]  On  a  motion  to  quash  an  execu- 
tion, iss'ied  within  ton  years  after  the 
rendition  of  its  judgment,  when  the 
niotion  contains  no  reference  to  tha 
issuance  of  the  previous  execution 
within  a  year  from  the  rendition  of  the 
judgment,  and  no  denial  thereof,  it  will 
be  presumed  that  the  execution  was  is- 
sued within  a  year  after  the  rendition 
of  judgment.  McDnniel  r.  Johnston, 
no  Ala,  526,  19  So.  r>5. 

5.  As  to  affect  of  adjudications  gen- 


[erally    see    the    titles    "Judgments;" 

i  "Ees  Judicata." 

j      6.     Se^  infra,  IV,  A,  2,  j. 

7.  Parker  v.  Obenchain,  140  Ind.  211, 
'39  N.  E.  869;  Johnson  v.  Latta,  84 
JMo.  139.  See  generally  15  Standard 
JProc.  485,  et  seq. 

8.  See  infra,  IV,  A,  2,  j. 

9.  Rockwell  v.  District  Court,  17 
Colo,  lis,  29  Pac.  454. 

ID.  Buffandeau  v.  Edmondson,  17 
Cal.  436,  79  Am.  Dec.  139;  Foard  v. 
Alexander,  64  N.  C.  69. 

[a]     A  writ  which  has  been  quashed 

I  by    a    court    of    competent    jurisdiction 

I  must  be  consid-ered  as  if  it  never  had 
existence.      Pinckney    v.    Hegeman,    53 

'  N.  T.  31;   Claiborne  v.  Gross,  7  Leigh 

I  (34  Va.)  331. 

I  [b]  Effect  on  Levy. — When  a  writ 
is  quashed,  a  lew  nmde  thercundci 
falls.  Wellington  r.  Sedgwick,  12  Cal. 
469.  See  15  Standard  Proc.  901,  et 
seq. 

I     11.    U.  S.— :McCargo  v.  Chapman,  20 

,  How.  555,  15  L.  ed.  1021.  Ky.— Davie 
V.  Long's  Admx.,  4  Bush  574.  Miss 
Kramer  r.  Holster,  55  !Miss.  243. 
See  supra,  IV,  A,  1,  a,  (II),  (A). 
["a]  But  where  an  execution  if 
quashed  on  the  ground  of  the  defend- 
ant's discharge  in  bankruptcy,  although 
the  court  refuses  to  order  satisfaction 
or  discharge  of  the  original  judgment 
to  be  entered,  or  a  perpetual  stay  of 
execution,  the  order  of  quashal  relates 
back  to  the  original  judgment,  and  its 
■effect,  so  far  as  respects  the  rights  of 
the  parties  to  that  judgment,  is  tff 
^acate  all  process  issued  for  its  satis- 
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(ni.)  On  Original  Judgment.  — The  original  judgrnient  is  not  de- 
stroyed or  disturbed  by  an  adjudication  quashing  a  writ  issued  to 
enforce  it.^" 

(IV.)  On  Sale. —  The  quashing  of  a  writ  will  not  defeat  a  sale  pre- 
viously made  in  pursuance  of  it,  to  the  prejudice  of  an  innocent  pur- 
chaser, in  the  absence  of  a  statute  making  such  sales  void.^^  But  the 
execution  creditor,  not  being  ignorant,  nor  innocent  of  the  irregulari- 
ties, a  quashal  of  the  execution  results  in  a  vacation  of  a  sale  to  him.^'^ 

j.  Rcviciv.  —  In  some  jurisdictions,  the  order  made  granting  or 
denying  the  motion  to  quash  the  execution  is  not  regarded  as  a  final 
order  or  judgment  from  Avhich  an  appeal  may  be  taken. ^^  But  under 
the  statutes  in  other  jurisdictions,  the  granting  or  refusal  of  an  order 
to  quash  an  execution  is  considered  an  order  which  finally  disposes 
of  a  cause  and  is  appealable.^*'  Thus,  the  right  to  appeal  from  such 
an  order  has  been  held  to  be  expressly  granted  under  statutes  de- 
fining a  final  order  to  be  one  made  "upon  a  summary  application  in 


faction.     Ewing  v.   Peek,  26   Ala.  413, 
But  see  suino,,  IV,  A,  1,  a,   (II),   (A). 

12.  Smith,  Stewart  &  Co.  v.  Dean, 
1G6  Ala.  116,  52  So.  335;  Lamboglia  r. 
School  Board  of  Guayama,  15  Porto 
Pico  299.  But  sec  Ewing  r.  Feck,  26 
A]a.  413,  and  statement  of  facts  in  pre 
ceding  note. 

13.  Ala. — Chambers  v.  Stone,  9  Ala 
260;  Bunipass  v.  Webb,  3  Ala.  109,  112 
Ark. — Adamsoa  v.  Cummins,  10  Ark 
541.  Cal.— Bryan  v.  Berry,  8  Cal.  130 
Ky. — Cox  V.  Nelson,  1  Mon.  94,  15  Am, 
Dee.  89;  Schobee  v.  Dedman,  2  Litt. 
116.  Miss. — Van  Campen  v.  Snyder,  ? 
How.  an,  32   Am.  Dec.  311. 

As  to  right  to  quash  as  against  in- 
nocent purchaser,  see  supra,  IV,  A,  2. 
h,  (I). 

[a]  It  will  not  be  presumed  that 
the  purchaser  who  appears  upon  the 
record  as  a  stranger  to  the  judgment, 
was  privy  to  the  irregularity.  Cham- 
bers f.  Stone,  9  Ala.  260;  Adamson  V. 
Cummins,  10  Ark.  541. 

14.  Bryan  v.  Berry,  8  Cal.  130;  San 
dor's  Heirs  v.  Puddle,  2  Mon.  (Ky.) 
139,  15  Arn.  Dec.  148. 

15.  tr.  S.— TTnitpd  States  v.  Abatoir 
Place,  106  TI.  S.  160,  1  Sup.  Ct.  169. 
27  L.  ed.  128;  Barton  v.  Forsyth,  5 
Wall.  190,  18  L.  ed.  545;  McCargo  r, 
Chapman,  20  How.  555,  15  L.  ed.  1021 
(Mississippi);  Boyle  r.  Zacharie,  6  Pet. 
648,  8  L.  ed.  532.  Colo.— Pockwell  i'- 
District  Court,  17  Colo.  118.  29  Pac. 
454;  (?ood  v.  Martin,  2  Colo.  292.  Conn. 
Pupsell  Lumber  Co.  v.  Smith  &  Co.,  82 
Conn.  517,  74,Atl.  949.    N.  Y.— Bank  of 

yoi.  tvx 


Genesee    r.    Spencer,     18    N.    Y..    150; 
Brooks  V.  Hunt,  17  Johns.  484. 

[a]  Discretiona,ry  Orders  Not  Re- 
viewable.— "If  the  execution  is  void- 
able merely,  whether  it  ought  to  be 
set  aside  or  not  is  a  question  necessar- 
ily to  be  addressed  to  the  discretion  of 
the  coiirt  below.  Neglect  on  the  part  of 
the  defendant  to  make  his  motion  with 
due  diligence  would  constitute  a  sufli- 
cient  reason  for  denying  the  motion  in 
such  case.  And  whether  due  diligence 
had  been  used,  or  whether  any  appar- 
ent laches  had  been  sufficiently  excused, 
must,  from  the  nature  of  things,  be 
deemed  merely  matters  of  practice  in 
that  court.  This  court  cannot  review 
the  discretion  vested  in  that  court  in 
such  matters."  Bank  of  Genesee  V. 
Spencer,  18  N.  Y.   150. 

[b]  The  appellate  court  can,  upon 
an  appeal  from  the  final  judgment,  con- 
sider rulings  made  in  the  lower  court 
upon  incidental  matters  subsequent  to 
final  judgment,  such  as  a  motion  to 
quash  the  writ.  Pockwell  r.  District 
Court,   17   Colo,   lis,   29   Pac.   454. 

16.  Ala. — Phillips  &  Hudson  V.  Bra- 
zeal,  14  Ala.  746:  Page  r.  Coleman,  9 
Port.  275.  111.— Sloo  r.  State  Bank,  2 
111.  428.  Ind.— McAllister  r.  State,  81 
Tnd.  256;  "Wright  r.  Pogers.  26  Tnd. 
218.  Mo. — Fr  parte  .Tames,  59  Mo.  280; 
.Tohnson  r.  Greve,  60  Mo.  App.  170, 
holdinfr  also  that  a  motion  for  new 
trial  after  an  order  on  the  motion  to 
quash  is  not  essential  as  a  prerequisite 
to  the  right  of  appeal  therefrom.  S.  D. 
Cable  V.  Magpie  Gold  Min.  Co.;  22  S, 
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an  action  after  judgment.""  The  appeal  may  be  taken  by  a  person 
\Yith  sufficient  interest,  pursuant  to  the  general  rules  elsewhere 
treated.^** 

A  ground  for  a  motion  to  quash  cannot  be  set  up  for  the  first  time 
in  the  a[)pellnte  court.'''  Where  a  motion  to  quash  is  properly  denied, 
the  fact  that  the  coui't  placed  its  denial  on  the  wrong  ground  will 
not  require  a  reversal.^"  On  affirmanee  of  the  order  of  a  justice  of 
the  peace  refusing  to  quash  an  execution  the  judgment  should  be 
merely  for  costs  and  not  for  the  amount  of  the  judgment  upon  which 
execution  issued. ^^ 

B.  By  Afp^idavit  op  Illegality.  —  1.  In  General.  —  An  affidavit 
of  illegality  is  the  proper  remedy  in  some  jurisdictions,  where  an 
execution  against  the  property  issues  illegally,--  or  is  proceeding 
illegally;^'  this  remedy  is  substituted  for  the  \\Tit  of  audita  querela.-* 


D.  566,  119  N.  W.  174.  Tex.— Scott  v. 
Allen,  1  Tex.  508.  W.  Va.— Lowth?r 
V.  Davis,  33   W.  Va.  132,  10  S.  E.  20. 

[a]  Such  motion  must  be  preserved 
ill  a  bill  of  exceptions  to  be  consitleied. 
Force  v.  Van  Patton,  149  Mo.  446,  50 
S.  W.  906;  Corby  v.  Tracy,  62  Mo. 
511.  See  generally  4  Standard  Fhoc. 
302,  et  seq. 

[b]  Exceptions  reserved  to  a  ruling 
on  a  raotiou  based  on  several  grounds, 
need  not  be  several  as  to  each  of  the 
grounds.  Harrison  r.  Hamner,  99  Ala. 
603,   12   So.   917. 

17.  Cal. — Oilman  v.  Contra  Costa,  S 
Cal.  52,  OS  Am.  Dec.  290.  Ind.  Ter. 
Little  V.  Atchison,  T.  &  S.  F.  Ry.  Co., 
2  Ind.  Ter.  551,  53  S.  W.  331.  Mont. 
Orr  V.  Haskell,  2  ]\Iont.  350.  Okla. 
Barnett  v.  Bohannon,  27  Okla.  368,  112 
Pac.  987.  But  compare  Buckliolts  r. 
Fnrrcll,  3»  Okla.  713,  136  Pac.  745, 
liolding  no  appeal  lies  from  an  order 
of  the  justices  court  disposing  of  such 
niotion.  Wis. — Ernst  v.  The  "Brook- 
lyn," 24  Wis.  616. 

fa]  Unless  abuse  of  discretion  is 
shown  an  order  quashing  an  execution 
will  not  be  reversed.  Barnett  r.  Bo- 
hannon, 27  Okla.  368,  112  Pae.  987. 

[bl  ?3"o  appeal  lies  from  an  order  of 
the  justices  court  (T)  disi^osing  of  a 
niotion  to  quash  an  execution  issuing 
from  su.^h  court,  such  order  not  being: 
a  .indgnicnt  within  the  meaning  of  the 
statutory  proAisioiis  providing  for  ap- 
peals from  the  iustico's  court.  Buck- 
holts  V.  Farroll,  39  Okla.  713,  136  Pac. 
745.  (2)  See  also  Pi?rson  r.  Dalv 
(Mont.\  143  Pac.  r;57,  holding  that  a 
.indgment  of  a  justice  of  the  peace 
docketed  to  the  district  court  not  be- 


ing a  judgment  of  the  district  court, 
an  order  ouashing  the  writ  issued  upon 
the  transcript  is  not  an  appealable 
order  within  the  meaning  of  the  sec- 
tion authurizing  appeals  to  be  taken 
from  the  district  court  from  any  "spe- 
cial order  made  after  final  judgment." 

18.  See  2  Standard  Frog.  194,  et 
seq. 

[a]  Sheriff. — Having  no  interest  in 
a  niotion  to  quash  the  exeeutiou,  the 
sheriff  cannot  appeal  from  a  judgment 
of  quashal.  Demint  v.  Thompson,  80 
Ky.   255. 

[b]  Purchaser  at  Sale. — Where  an 
execution  has  been  quashed  upon  a 
niotion  made  by  the  execution  defend- 
ant simply  for  the  purpose  of  defeat- 
ing an  action  brought  by  a  purchaser 
to  recover  possession  of  the  property, 
the  purchaser  has  such  an  interest  in 
the  judgment  as  gives  him  the  right  to 
appeal  from  the  order  setting  such  exe- 
cution aside.  3Iurphrey  v.  Wood,  47 
X.  C.  63. 

19.  Sappington  v.  Lenz,  53  Mo.  App. 
44. 

20.  State  ex  rel.  Jernigan  r.  Ham, 
13  Ala.  App.  648,  69  So.  253.  See  gen- 
crallv  2  Standard  Proc.  413. 

'      21.     Wonlum   r.   Kelton,  52  Ark.  445, 
13  S.  W    78,  costs  of  both  courts. 

j      22.     IMcGec   r.   Anerum,  33   Fla.  499, 

115  So.  231;  Harris  r.  Woodard,  133  Ga. 

I  104,  65  S.  E.  250. 

I      23.     Harris  )•.  Woodard,  133  Ga.  104, 

j  65  S.  E.  250;  Robison  v.  Banks,  17  Ga. 

I  211. 

24.  Manning  ti.  Phillips,  65  Ga.  548; 
Hill  r.  De  Launay,  34  Ga.  427;  Robison 
r.  Banks,  17  Ga.  211;  Higgs  V.  Huson, 
8   Ga.  317. 
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The  remedy  afforded  by  the  filing  of  an  affidavit  of  illegality  is 
purely  statutory.-^ 

2.  Who  May  Make  and  File.  —  Only  those  persons  who  are  enum- 
erated in  the  statute  are  entitled  to  the  relief  afforded  by  an  affidavit 
of  illegality.^''  The  remedy  is  g(>nerally  open  only  to  one  who  is  a 
defendant  in  the  execution  levied,-'  and  not  then  unless  the  property 
le'vitd  on  is  seized  as  his  property.^^  But  such  an  affidavit  may  be 
made  and  filed  by  an  attorney  in  fact,^^  or  an  executor,  administrator, 
or  other  trustee.^" 

3.  Time  for  Filing.  —  The  execution  mtist  have  been  levied  upon 
his  property  before  the  defendant  may  file  his  affidavit.^^ 

4.  Grounds  of  Affidavit.  —  a.  In  General.  —  An  execution  issued 
without  a  judgment  to  support  it  is  issued  illegally,  and  is  subject  to 


As  to  writ  of  audita  querela,  see  3 
Standard  Proc.  875. 

25.  Haves  v.  Frohock,  56  F.'a.  794, 
47  So.  343;  Clinton  v.  Colclough,  54 
Fla.  520,  44  So.  878;  City  of  Atlanta 
V.  Seaboard  Air-Line  Ky.,  137  Ga.  805, 
74  S.  E.  268;  Harris  f.  Woodard,  133 
Ga.  104,  65  S.  E.  250;  State  v.  Sal- 
lade,  111  Ga.  700,  36  S.  E.  922;  Man- 
ning V.  Phillips,  65  Ga.  548;  Emory  v. 
Smith,  51  Ga.  323. 

26.  City  of  Atlanta  v.  Seaboard  Air- 
Line  Ey.,  137  Ga.  805,  74  S.  E.  268. 

27.  Fla.  Comp.  Laws,  1914,  §1624; 
Georgia  Rv.  &  Elec.  Co.  v.  Atlanta,  144 
Ga.  722,  87  S.  E.  1058;  City  of  Atlanta 
r.  Seaboard  Air-Line  Ey.,  137  Ga.  805, 
74  S.  E.  268;  Walker  v.  Equitable  Mort- 
gage Co.,  112  Ga.  64.5,  37  S.  E.  862; 
State  V.  Sallade,  111  Ga.  700,  36  S.  E. 
922;  Waetor  v.  Marshall,  102  Ga.  746, 
29  S.  E.  703;  Artope  v.  Barker,  72  Ga. 
186;  Clinch  v.  Ferril,  48  Ga.  365;  Pad- 
gett v.  Waters,  4  Ga.  App.  306,  61  S. 
E.  293. 

[a]  An  affidavit  is  properly  filed  by 
a  person  owning  the  property  levied 
upon,  although  the  execution  is  issued 
against  him  as  "A.  W.  S.,  Exec,"  foi 
the  term  "Exec."  following  his  name 
is  merely  descriptio  personae  and  the 
execution  must  be  regarded  as  ono 
against  him  personallv.  Stephens  v. 
Atlanta,  119  Ga.  666,  46  S.  E.  872. 

As  to  descrijjtion  of  person  in  writ 
in  represrmtativc  capacity,  see  15 
Standard  Proc.   795. 

[b]  Partners. — If  the  execution  is 
levied  upon  the  individual  property  of 
a  partner,  he  alone  may  contest  the  11- 
legalitv  of  the  proceeding.  Smith  V, 
Bryan,'  60  Ga.  628,  630. 
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[e]  Where  a  stockholder  of  a  cor- 
poration is  made  individually  liable 
upon  an  execution  issuing  against  the 
corporation,  he  is  entitled  to  tlie  remedy 
of  illegality.  Force  Bros.  &  Co.  v. 
Dahlonega  Tan.  &  Leather  Co.,  22  Ga 
86. 

[d]  Statutory  claim,  and  not  illeg- 
ality, is  the  remedy  where  property  be- 
longing to  some  person  other  than  the 
defendant  in  fieri  facias  has  been  levied 
on,  or  where  property  belonging  to  a 
person  indivirlually  has  been  levied 
upon  under  a  fieri  facias  against  that 
person  in  his  representative  capacity. 
Padgett  r.  Waters,  4  Ga.  App.  306,  61 
S.  E.  293.  But  see  Horn  v.  Bird,  45 
Ga.  610.  As  to  who  may  interpose  afli- 
davit  or  claim,  see  supra,  II,  B,  6,  d, 
(V). 

28.  Citv  of  Atlanta  v.  Seaboard  Air- 
Line  Ey.,']37  Ga.  805,  74  S.  E.  268; 
Walker  v.  Equitable  Mortgage  Co..  112 
Ga.  645,  37  S.  E.  862;  State  v.  Sallade, 
111  Ga.  700,  36  S.  E.  922;  Waetor  v. 
Marshall,  102  Ga.  746,  29  S.  E.  703; 
Van  Dyke  v.  Besser,  34  Ga.  268. 

29.  Fla.  Comp.  Laws,  1914,  §1624; 
Lewis  r.  Beck  &  Gregg  Hdw.  Co.,  137 
Ga.  515,  73  S.  E.  739;  Cook  v.  Buch- 
anan, 86  Ga.  760,  13  S.  E.  83;  Van 
Dyke  r.  Besser,  34  Ga.  268. 

As  to  form  and  sufficiency  of  an  affi- 
davit made  by  an  attorney  in  fact, 
see  infra,  IV,  B,  5,  a. 

SO.     Ga.  Code,   1910,  §5310. 

31.  Ben  Hill  Countv  r.  Massachu- 
setts Bond.  &  Ins.  Co., 'l44  Ga.  325,  87 
S.  E.  15;  State  r.  Sallade,  111  Ga.  700, 
36  S.  E.  922;  Waetor  v.  Marshall,  102 
Ga.  746,  29  S.  E.  703.  See  also  the  cases 
cited  supra,  note  22. 
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attack  by  affidavit  of  illef^ality,^^  as  is  one  signed  by  a  person  without 
authority.^^  This  is  also  a  proper  method  of  attacking  a  levy  made 
upon  property  other  than  that  specified  in  an  execution  against 
specific  property;"*^  or  in  conflict  with  an  agreement  between  the 
parties.^^  But  the  dismissal  of  a  levy  on  the  lands  of  the  principal 
is  no  ground  for  an  affidavit  on  the  part  of  a  surety.^"  Nor  is  such 
an  affidavit  a  proper  method  of  preventing  an  erroneous  advertise- 
ment of  a  sale  on  which  execution  has  been  levied.''^ 

b.  Going  Behind  Judgment. —Where  a  defendant  has  had  his  day 
in  court,  he  cannot,  by  affidavit  of  illegality,  go  behind  the  judg- 
ment :^«  an  affidavit  setting  up  such  grounds  is  without  merit.^"  Thus 
affidavits  have  been  held  insufficient  as  upon  grounds  going_  behind 
the  judgment,  where  the  judgment  was  attacked  as  not  in  con- 
fonnity  to  the  verdict,^^  or  as  rendered  without  sufficient  evidence,"^ 
or  as  irregular,*'  or  where  the  ground  of  the  affidavit  was  that  the 
verdict  was  not  authorizi^l  by  the  pleadings,"^  or  that  service  of  process 
was  not   properly   or  timely  made,**   or  errors  of  law  taking  place 


32.  Lenoard  r.  Collier,  53  Ga.  387. 

33.  Williams  v.  McArthur,  111  Ga. 
28,  36  S.   E.   301. 

S4.  James  v.  Cooledge  &  Bro.,  129 
Ga.  860,  60  S.  E.  182. 

[a]  If  tlie  fieri  facias  is  found  to  lie 
general  as  well  as  special,  the  illegality 
will  be  dismissed.  James  v.  Cooledge  & 
Bro.,  129  Ga.  860,  60  S.  E.  182. 

35.  Monroe  v.  Security  Mutual  L. 
Ins.  Co.,  127  Ga.  549,  56  S.  E.  764. 

36.  Steele  r.  Atlanta  Land  Imp.  Co., 
91  Ga.  64,  16  S.  E.  257. 

37.  Treadwell  v.  Beauchamp,  82  Ga. 
736,  9  S.  E.  lOiO;  Jeflfries  v.  Bartlett, 
75  Ga.  230;  Fitzgerald,  etc.  Co.  v.  Al- 
pha, etc.  Cement  Co.,  15  Ga.  App.  174, 
82  S.  E.   774. 

38.  Miller  v.  Watson  &  Co.,  135  Ga. 
408,  69  S.  E.  555;  Monroe  r.  Security 
Mutual  Life  Ins.  Co.,  127  Ga.  549,  56 
S.  E.  764;  Brown  v.  Webb,  121  Ga. 
281,  48  S.  E.  917;  Levadas  v.  Beach, 
119  Ga.  613,  46  S.  E.  864;  Bard  f.  Burg- 
steiner,  108  Ga.  654,  34  S.  E.  183;  Rav 
r.  Hixnn,  107  Ga.  768,  33  S.  E.  692; 
Cuunard  v.  Childs,  10  Ga.  App.  175,  73 
S.  E.  20;  Arnold-Forrest  Horse  &  Mule 
Co.  V.  Fleenmn,  9  Ga.  App.  483,  71  S. 
E.  766;  Taylor  r.  Futch,  9  Ga.  App. 
292,  70  S.  E.  1119;  Continental  Fertil- 
izer Co.  r.  Pass,  7  Ga.  App.  721,  67  S. 
E.    1052. 

[a]  Fraud,  Accident  or  Mistake. — If 
a  judgment  is  rendered,  after  due  serv- 
ice of  process,  against  a  defendant  by 
fraud,  accident  or  mistake,  or  the  act 
of    the    adverse    party,    unmixed    with 


negligence  on  his  own  part,  his  remedy 
is  Ijy  motion  to  vacate  the  judgment, 
or  bill  in  equity  for  relief,  and  not  by 
affidavit  of  illegality.  Tumlin  v.  O 'Bry- 
an &  Bros.,  68  Ga.  65;  Fitzgerald  G.  Co. 
V.  Alpha,  etc.  Cement  Co.,  15  Ga.  App. 
174,  82  S.  E.  774;  Duvall  r.  Barron,  14 
Ga.  App.  304.  80  S.  E.  701.  See  15 
Standard  Proc.  151,  et  seq. 

fb]  Affidavit  cannot  be  used  as  sub- 
stitute for  certiorari  or  other  appellate 
procedure.  Arnold-Forrest  H.  &  ^1.  Co. 
■V.  Fleeman,  9  Ga.  App.  483,  71  S.  E. 
766. 

Collateral  attack  on  judgment,  see 
generally  the  title  "Judgments." 

39.  Bird  r.  Burgsteiner,  108  Ga.  654, 
34  S.  E.  183;  Rav  v.  Hixon,  107  Ga. 
768,  33  S.  E.  692;  Continental  Fertil- 
izer Co.  V.  Pass,  7  Ga.  App.  721,  67  S. 
E.   1052. 

40.  Brewer  v.  Settle,  144  Ga.  180, 
!86  S.  E.  545;  Weaver  v.  Tuten,  144  Ga. 

8,  85  S.  E.  1048;  Bird  r.  Burgsteiner, 
1108  Ga.  654,  34  S.  E.  183;  Saulsbury, 
Respess  &  Co.  v.  Blandys,  65  Ga.  45; 
Elliott  r.  Wilks,  16  Ga.  App.  466,  85 
S.   E.  679. 

41.  Brown  V.  Webb,  121  Ga.  281.  48 
S.  E.  917. 

42.  Hill  r.  Mott,  54  Ga.  494. 

43.  Bird  r.  Burgsteiner,  108  Ga.  654. 
34  S.  E.  183;  Elliott  v.  Wilks,  16  Ga. 
App.  466,  85  S.  E.  679. 

I      44.    Reynolds  r.   Atlanta  Nat.  B.   & 
\  L.  Assn.,  104  Ga.  703,  30  S.  E.  942. 
1     Wliere  defendant  was  not  served  and 
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upon  the  trial,^^  or  the  disahility  of  the  judere  to  try  the  eause.^"  So 
also  tlie  defendant  cannot  set  up  as  a  ground  of  illegality,  any  mat- 
ter of  defense  which  should  have  been  availed  of  on  the  trial  of  the 
case,*"  nor  may  he  properly  set  up  as  a  ground  of  illegality  any  mat- 
ter which  has  become  res  adjudicata  between  the  parties.*^ 

Where  a  mortgage  fieri  facias  is  levied  on  the  mortgaged  property, 
the  defendant  may  tile  an  affidavit  of  illegality,  in  which  he  may  avail 
himself  of  any  defense  that  he  could  have  set  up  in  an  ordinary  suit 
upon  the  demand  secured  by  the  mortgage,  and  show  that  he  is  not 
justly  indebted  to  the  plaintiff  in  the  sum,  claimed  in  his  affidavit  of 
foreclosure.*^ 

e.  Lack  of  Jurisdiction.  —  The  fact  that  the  judgment  upon  which 
the  execution  was  issued  and  levied  was  rendered  by  the  court  at  a 
time  and  place  not  authorized  by  law  renders  it  subject  to  attack 
upon  affidavit  of  illegality,^*^  So  also  where  the  judgment  is  void  be- 
cause the  court  was  without  jurisdiction  over  the  person^^  of  the  de- 


did  not  appear,  see  infra,  following  sec- 
tion. 

45.  Arnoia-Forrest  H.  &  M.  Co.  v. 
Fleeman,  9  Ga.  App.  483,  71  S.  E.  766. 

46.  McMillan   v.  Nichols,  62  Ga.  36. 

47.  Ray  v.  Hixon,  107  Ga.  76S,  33 
S.  E.  692;'  Crayton  v.  Fox,  106  Ga.  853, 
33  S.  E.  42;  Harbig  v.  Freund  &  Co.,  69 
Ga.  ISO;  Chancy  v.  Carrigan,  53  Ga. 
84;  Mnrphrey  v.  Smith,  16  Ga.  App. 
472,  85  S.  E.  791. 

[a]  Such  as  (1)  an  attack  on  the 
genuineness  of  the  note  upon  which 
judgment  was  rendered  (Continental 
Fertilizer  Co.  v.  Pass,  7  Ga.  App.  721, 
67  S.  E.  1052),  (2)  or  the  discharge  of 
a  surety,  who  is  affiant,  from  liability 
on  his  bond  before  the  judgment  (Mil- 
ler V.  Watson  &  Co.,  135  Ga.  408,  69 
S.  E.  555;  Cunnard  v.  Childs,  10  Ga. 
App.  175,  73  S.  E.  20),  (3)  or  that  the 
suit  was  prematurely  brought  (Cooper 
V.  Ricketson,  14  Ga.  App.  63,  80  S.  E. 
217),  (4)  or  that  no  attachment  would 
lie  as  against  the  property  attached. 
Craig  V.  Herring,  80"  Ga.  709,  6  S.  E. 
283. 

48.  Dix  V.  Dix,  132  Ga.  630,  64  S.  E. 
790;  Wells  v.  Hawkins,  130  Ga.  524,  61 
S.  E.  121;  Brock  v.  Brock,  104  Ga.  10, 
30  S.  E.  424;  Crusselle  v.  Reinhardt,  68 
Ga.  619;  Saulsbury,  Respass  &  Co.  v. 
Blandys,  65  Ga.  45;  Seogin  v.  Beall,  54 
Ga.  499. 

[a]  Adjudication  of  Claim. — That  a 
claim  hns  been  filed  to  personalty  lev- 
ied on  under  a  mortgage  fieri  facias, 
and  the  pro])crty  found  subject,  does 
not  prevent  the  claimant's  filing  an  aflQ.- 
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davit  of  illegality  to  the  execution, 
presenting  issues  other  than  those 
passed  upon  in  the  claim  case,  claim- 
ant being  also  defendant  in  fieri  facias. 
Harper  v.  Grambling,  Spalding  &  Co., 
66    Ga.   236. 

49.  TMathews  v.  Gelders,  129  Ga.  103, 
58  S.  E.  649;  Arnold  r.  Carter,  125  Ga. 
319,  54  S.  E.  177;  Berry  v.  Robinson, 
122  Ga.  575,  50  S.  E.  378;  Stevens  v. 
Stembridge,  104  Ga.  619,  31  S.  E.  413; 
Garner  v.  Cohan,  99  Ga.  78,  24  S.  E. 
851;  Mell  r.  Mooney,  30  Ga.  413;  Mc- 
Cook  V.  Laughlin,  9  Ga.  App.  550,  71  S. 
E.  917. 

[a]  Recoupment  (1)  may  be  availed 
of  bv  the  mortgagor.  Arnold  v.  Car- 
ter, i25  Ga.  319,  54  S.  E.  177;  Mell  v. 
Mooney,  30  Ga.  413.  (2)  Matters  of 
set-off,  however,  cannot  be  so  pleaded. 
Arnold  v.  Carter,  125  Ga.  319,  54  S.  E. 
177;  Mell  i:  Mooney,  30  Ga.  413.  See 
generally  the  title,'  "Set-off,  Counter- 
claim and  Recoupment." 

50.  Williams  v.  Hinson,  143  Ga.  740, 
85  S.  E.  868;  McDonald  v.  Farmers  Sup- 
ply Co..  143  Ga.  552,  85  S.  E.  861;  Har- 
re'll  V.  Davis  Wagon  Co.,  140  Ga.  127,  7S 
S.  E.  713;  Lott  v.  Wood  &  Bro.,  135 
Ga.  821,  70  S.  E.  661;  Hilson  v.  Kslley, 
111   Ga.  866,  36  S.  E.  966. 

51.  Orr  V.  Chattooga  County  Bank, 
145  Ga.  248,  88  S.  E.  978;  Lott  v.  Wood 
&  Bro.,  135  Ga.  821,  70  S.  E.  661; 
Kuhnen  v.  Burt.  108  Ga.  471,  34  S.  E. 
125;  Smith  V.  Brown,  96  Ga.  274,  2.1 
S.  E.  849;  Rounsaville  v.  McGinnis,  93 
Ga.  579,  21  S.  E.  123;  Planters'  Bank 
V.    Berry,    91    Ga.    264,    18    S.    E.    137; 
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fendant,  or  of  the  siilijeot-matter,^-  the  affidavit  if5  the  proper  remedy 
to  roach  an  execution  issuinfj  upon  such  jud^nnent. 

d.  Satisfaction  or  Discharge.  —  So  an  affidavit  of  illegality  is  the 
proper  method  of  attack  where  the  execution  is  issued  after  a  full  pay- 
ment or  satisfaction,"  or  other  discharge  of  the  judgment.'^* 

Partial  Payment.  —  An  affidavit  of  illegality  may  be  made  to  an 
execution  issuing  upon  a  judgment  which  has  been  partially  jjaid,'^^ 
but  in  such  case,  the  defendant  at  the  time  of  making  such  affidavit, 
must  pay  the  amount  he  admits  to  be  due,  or  the  sheriff  shall  pro- 
ceed to  raise  that  amount  and  accept  the  affidavit  for  the  balance.^'* 

e.  Dormancy  and  Prematureness.  —  An  execution  issued  after  the 
judgment  has  become  dormant,^^  or  one  issued  prematurely,^^  is  subject 
to  attack  by  affidavit  of  illegality. 

5.     Form  and  Sufficiency.  —  a.     In  General.  —  The  affidavit  must 


Meeks  v.  Johnson,  75  Ga.  629;  Cobb  v. 
Pitman,  49  Ga.  578;  Parker  v.  Jen- 
nings, 26  Ga.  140;  Fitzgerald  Granitoid 
Co.  V.  Alpha,  etc.  Cement  Co.,  15  Ga. 
App.  174,  82  S.  E.  774;  Continental 
Fertilizer  Co.  v.  Pass,  7  Ga.  App.  721, 
67  S.  E.  10."^2. 

fa]  Judgment  Against  Partnership. 
Where  a  petition  prays  process  against 
an  individual  and  also  against  a  part- 
nership, but  the  individual  alone  is 
served,  and  there  is  no  appearance  or 
waiver  by  the  partnership,  an  execu- 
tion issuing  upon  a  judgment  by  de- 
fault against  both  the  individual  and 
the  partnership  and  levied  upon  the 
property  of  the  partnership  is  subject 
to  an  affidavit  of  illegality.  Holland 
Gold  Pen  Co.  v.  Williams  &  Co.,  7  Ga. 
App.  17.1,  66  S.  E.  540. 

52.  Bates  v.  Bigby,  123  Ga.  727,  51 
S.  E.  717;  Echols  v.  Almou,  77  Ga.  330, 
1  S.  E.  269;  Morris  r.  Morris,  76  Ga. 
733;  Williams  r.  Suiter,  76  Ga.  355; 
Continental  Fertilizer  Co.  v.  Pass,  7 
Ga.  App.  721,  67  S.  E.  1052. 

53.  Mathews  v.  Hillyer,  17  Fla.  498; 
Equitable  Mortg.  Co.  v.  Montfort,  121 
Ga.  696,  49  S.  E.  715;  Conlev  v.  Mahor, 
93  Ga.  781,  20  S.  E.  647;  Thompson  r. 
Mitchell,  74  Ga.  797;  Greene  r.  Oli- 
phant,  64  Ga.  565;  Lowrv  r.  Richards, 
62  Ga.  370;  Flournov  r.  Silnian,  59  Ga. 
195;  Shorter  r.  Moore,  Trimble  &  Co.,, 
41  Ga.  691;  Brvan  r.  Meaders  Bros.,! 
9  Ga.  App.  326,"  71  S.  E.  491. 

fa]  Allegations  of  affidavit  insuffi- 
cient to  show  dolivoiy  of  personalty  in 
satisfaction  of  .iudgment.  Leavel  v. 
Frey,  133  Ga.  723,  66  S.  E.  916. 

54.  Mathews  v.  Hillyer,  17  Fla.  498; 
Smith   V.   Murpbey,   140   Ga.   SO,   78   S. 


E  423  (discharge  of  judgment  debtor 
in  bankru[itcv; ;  Wimberly  v.  Adams,  51 
Ga.  423;  Murphey  v.  Smith,  16  Ga. 
App.  472,  85  S.  E.  791,  discharge  of 
judgment  debtor  in  bankruptcy. 

[a]  Agreement  Not  To  Enforce 
Against  Surety. — Where  a  surety  dis- 
missed his  a[ipeal  from  a  judgment 
against  his  principal  and  himself  upon 
the  plaintiff's  agraement  that  the  judg- 
ment would  be  enforced  only  as  against 
the  principal,  he  could,  upon  a  levy  of 
an  execution  against  his  property  upon 
the  original  judgment  set  up  these  facts 
as  a  ground  that  the  execution  was 
I'roceeding  illegally.  Wimberly  v. 
Adams,  51  Ga.  423. 

55.  Ga.  Code,  1910,  §6287;  Hardwiek 
r.  Dalton,  140  Ga.  633,  79  S.  E.  553; 
Equitable  Mortg.  Co.  v.  Montfert,  121 
Ga.  696,  49  S.  E.  715;  Levadas  V. 
Beach,  119  Ga.  613,  40  S.  E.  864;  Robi- 
son  r.  Banks,  17  Ga.  211. 

.56.  See  cases  cited  in  preceding 
note. 

[al  An  affidavit  alleging  that  "the 
amount  of  the  execution  is  excessive" 
iniplies  that  some  ."amount  is  due,  and 
tlic  failure  of  llie  defendant  to  pay  the 
amount  he  admits  to  be  due  sultjects  the 
affidavit  to  a  general  demurrer.  Hard- 
wick  V.  Dalton,  140  Ga.  033,  79  S.  E. 
553. 

57.  Smith,  Barry  &  Co.  v.  Bearden, 
117  Ga.  822,  45  S.  E.  59;  Greene  r. 
Oliphant.  64  Ga.  565;  Vandcrberg,  Bou- 
nctt  &  Co.  r.  Threldkeld,  61  Ga.  16; 
Benton  &  Bros.  v.  Fish,  1  Ga.  App. 
656,  57  S.  E.  1079. 

58.  Shcppard  v.  Roberson,  106  Ga. 
757,  32  S.  E.  665. 
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slicw  that  the  execution  'vras  levied  on' or  was  proceeding  against  the 
defendant's  property.^^  It  must  clearly  state  the  ground  of  the 
illegality/*^'  as  well  as  all  the  existing  reasons  relied  upon  to  show 
that  it  issued  or  is  proceeding  illegally.'^^ 

Attorney  in  Fact. —  Where  the  affidavit  is  made  by  an  attorney  in 
fact  of  the  person  entitled  to  make  the  same,  no  writing  showing  his 
authority  to  so  act  need  be  exhibited  or  attached  to  the  affidavit.'^^ 

b.  Yerijication.  —  The  affidavit  must  be  positively  verified  on  the 
oath  of  the  person  making  it.*^^ 


59.  Wactor  v.  Marshall,  102  Ga. 
746,  29  S.  E.  703, 

[a]  Reference  to  Levy. — Such  fact 
may  be  shown  by  the  endorsement  of 
levy  made  on  the  writ  of  execution. 
Wactor  V.  Marshall,  102  Ga.  746,  29 
S.  E.  703. 

60.  Mitchell  v.  Duncan,  7  Fla.  13; 
Eucker  v.  Tabor,  126  Ga.  132,  54  S. 
E.  959;  Brinson  v.  Birge,  102  Ga.  802, 
SO  S.  E.  261;  Lewis  v.  Wall,  70  Ga. 
646;  Green  v.  Eogers,  62  Ga,  166;  Sharp 
f.  Kennedy,  50  Ga.  208. 

[a]  General  statements  will  be  dis- 
regarded. Lewis  V.  Wall,  70  Ga.  646; 
McGhee  v.  Way,  46  Ga.  282. 

[b]  Mere  conclusions  of  the  pleader 
are  insuffi^cient.  Armistead  v.  Weaver, 
140  Ga.  740,  79  S.  E.  783;  Baker  v. 
Akerman,  77   Ga.   89. 

[c]  Merely  alleging  that  the  court 
had  no  jurisdiction  because  the  defend- 
ant does  not  reside  in  the  county  is 
insufficient.  All  grounds  of  jurisdic- 
tions and  all  methods  of  service  or 
notice  must  be  distinctly  negatived. 
Warwick  Gin  &  Cotton  Co.  V.  Conti- 
nental Gin  Co.,  143  Ga.  508,  85  S.  E. 
700;  .Jordan  v.  Carter,  66  Ga.  254;  Cobb 
V.  Pitman,  49  Ga.  578;  Georgia  North- 
ern Ev.  Co.  V.  Home  Mercantile  Co.,  17 
Ga.  App.  755,  88  S.  E.  413. 

fd]  By  alleging  that  he  has  never 
had  any  notice  of  the  pendency  of  the 
Buit  upon  which  the  judgment  was 
founded,  until  execution  issued  against 
him,  the  defendant  negatives  the  fact 
of  service,  the  acknowledgment  of  serv- 
ice, or  of  his  appearance  in  court  to 
defend  the  suit.  Duke  v.  Eandolph,  52 
Ga.  .523. 

fe]  Where  it  is  alleged  that  the 
judgment  was  rendered  at  a  place  where 
the  court  had  no  jurisdiction  to  sit, 
the  affidavit  is  good  without  alleging 
at  what  particular  place  the  court 
should  have  held  its  sessions.  Hilsou 
V.  Kelley,  111  Ga.  866,  36  S.  E.  966. 
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[f]  Payment  is  not  sufficiently  al- 
leged unless  the  affidavit  distinctly  and 
unequivocally  avers  that  the  execution 
has  been  fully  paid  off  and  satisfied 
Merely  setting  forth  that  various  speci- 
fied sums  have  been  paid  on  the  exe- 
cution is  not  sufficient  unless  it  be  fur- 
ther specifically  alleged  that  they  in 
amount  are  sufficient  to  fully  satisfy 
the  same.  Brinson  v.  Birge,  102  Ga. 
S02,  30  S.  E.  261. 

[g]  An  allegation  that  an  execution 
has  been  fully  paid  off  and  satisfied 
since  the  rendition  of  the  judgment,  is 
good  in  substance  and  should  not  be 
stricken  on  general  demurrer.  But  the 
failure  to  state  to  whom  the  payment 
was  made,  subjects  the  affidavit  to  a 
special  demurrer.  Griffin  v.  Frick,  97 
Ga.  219,  23  S.  E.  833. 

[h]  A  copy  or  abstract  of  the  rec- 
ord in  a  court  of  bankruptcy  need  noli 
be  attached  or  made  a  part  of  an  affi- 
davit of  illegality  based  upon  the 
ground  that  the  judgment  debt  has 
been  discharged  by  an  adjudication  of 
bankruptcy.  Murphey  V.  Smith,  16 
Ga.  App.  472,  85  S.  E.  791. 

fi]  A  statement  that  affiant  is  ad- 
vised and  believes  that  the  execution 
is  proceeding  illegally  does  not  maka 
defective  an  affidavit  which  otherwise 
shows  sufficient  grounds.  Inman  v.  Mil- 
ler,  71    Ga.   293. 

61.  Lamb  v.  Dart,  108  Ga.  602,  34 
S.  B.  160;  Sigman  V.  Treadwell,  102 
Ga.  766,  29  S.  E.  761;  Craig  v.  Eraser, 
73  Ga.  246;  Hambrick  v.  Crawford,  55 
Ga.  335;   Hurt  r.  Mason,  2  Ga.  367. 

62.  Lewis  v.  Beck  &  Gregg  Hdw. 
Co.,  137  Ga.  515,  73  S.  E.  739;  Cook  i). 
Buchanan,  86  Ga.  760,  13  S.  E.  83. 

63.  Ga.  Code,  1910,  §5305;  Howland 
r.  Donehoo,  141  Ga.  687,  82  S.  E.  32; 
Cook  V.  Buchanan,  86  Ga.  760,  13  S.  E. 
S3;  Sprinz  v.  Vanuucki,  80  Ga.  774,  6 
S.  E.  816;  Craig  v.  Eraser,  73  Ga.  246; 
Staneel  t>.  Puryear,  58  Ga.  445. 
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6.  Objections  to  Sufficiency.  —  The  affidavit  of  illegality  may  be 
demurred  to  if  it  is  vauuc,  indrfinite  or  uncertain."*  A  motion  to  dis- 
miss an  affidavit  of  ille^^ality  will  lie  where  no  ground  set  forth  there- 
in presents  a  legal  defense  against  the  further  progress  of  the  writ."' 

7.  Construction  of  Affidavit.  —  Affidavits  of  illegality  are  strictly 
construed  against  the  affiant. "" 

8.  Amendment  and  Second  Affidavit.  —  Affidavits  of  illegality  are, 
upon  motion  and  leave  of  court,  amendable  instanter  by  the  insertion 
of  new  and  independent  grounds;"'^  but  the  defendant  must  swear 
that  he  did  not  know^  of  such  grounds  when  the  original  affidavit  was 
filed, ''^  unless  the  amendment  merely  amplifies  or  alters  a  pre-existing 
ground  already  stated."^  An  amendment  cannot  contradict  or  qualify 
the  original  affidavit  of  illegality,"  nor  may  it  change  the  party 
davit.'" 

A  second  affidavit  cannot  be  maintained  for  causes  which  existed  and 
were  known,  or  in  the  exercise  of  reasonable  diligence  might  have 
been  known  at  the  time  of  filing  the  first."  Where  a  second  affidavit 
is  made,  the  defendant  should  state  fully  and  specifically  the  reasons 


[a]  An  oath  qualified  by  the  words 
"to  the  best  of  deponent's  knowledge 
and  belief;  and  that  this  affidavit  is 
based  upon  the  testimony  of  reliable 
witnesses"  is  insufficient.  Sprinz  v. 
Vannucld,  80  Ga.  774,  6  S.  E.  816j 
Craig  !•.  Fraser,  73  Ga.  246. 

Who  may  make  affidavit,  see  supra, 
IV,  B,  2. 

64.  Riicker  r.  Tabor,  126  Ga  132. 
54  S.  E.  959;  McLaren  v.  Beall,  50  Ga 
632. 

[a]  Defect  in  Jurat. — The  jurat  be- 
ing no  part  of  the  affidavit,  a  general 
deinurrf^r  to  the  sufficiency  of  the  affi- 
davit will  not  reach  a  defect  in  the 
jurat,  such  as  failure  to  add  to  the 
name  of  the  person  who  administered 
the  oath  his  oflicial  designation.  Smith 
f.  Walker,  93  Ga.  252,  18  S.  E.  830. 

65.  American  Mortgage  Co.  v.  Ten- 
Kille,  87  Ga.  28,  33,  13  S.  E.  158,  12 
I..  R.   A.  529. 

66.  Wactor  v.  Marshall,  102  Ga.  746, 
29  S.  E.  703;  Mt.  Airv  Hotel  Co.  r. 
Mitchell  Furn.  Co.,  73  Ga.  94. 

67.  Inman  r.  Miller,  71  Ga.  293; 
Lee  r.  Walden,  68  Ga.  664;  Ansley  r. 
Wilson,  47  Ga.  280;  Adams  v.  Fitz- 
gerald, 14  Ga.  36;  Higgs  v.  Husou,  8 
Ga.  317. 

68.  Mosley  v.  Fryer  &  Son,  102  Ga. 
564,  27  S.  E.  667  ^amendment  right- 
fully refused  where  defendant  fails  to 
80  swear);  Miller  r.  Blitch,  74  Ga.  360; 
Lee   f.  Walden,   68   Ga.   664;   Higgs    v. 


Huson,  8  Ga.  317;  Georgia  Northern 
Ry.  Co.  V.  Cone,  17  Ga.  App.  786,  88 
S.  E.  701;  Georgia  Northern  Ry.  Co. 
V.  Home  Mercantile  Co.,  17  Ga.  App. 
755,  88  S.  E.  413. 

69.  Inman  T.  Miller,  71  Ga.  293; 
Cooper  Co.  v.  Lanier,  17  Ga.  App.  688, 
87  S.  E.  1092;  McCook  r.  Laughlin,  9 
Ga.  App.  550,  71  S.  E.  917. 

70.  Higgs  T.   Huson,   8   Ga.  317. 

71.  Van  Dvke  v.  Besser,  84  Gz. 
268. 

72.  Cone  Erport  &  Com.  Co.  r.  Mc- 
Calla,  113  Ga.  17,  38  S.  E.  336;  Binder 
V.  Ragsdale,  100  Ga.  400,  28  S.  E, 
165;  Baker  r.  Smith,  91  Ga.  142,  16 
S.  E.  967;  Burnett  r.  Fouche,  77  Ga. 
550;  Lenoard  r.  Collier,  53  Ga.  387; 
Field  r.  Price,  50  Ga.  135;  Bell  r.  At- 
lanta Tel.  &  Tel.  Co.,  15  Ga.  App.  680, 
84  S.  E.  175. 

[a]  Negligence  or  ignorance  of 
counsel  in  not  informing  affiant  of  his 
legal  rights  is  not  sufficient  to  allow 
him  to  file  a  second  affidavit  upon 
grounds  known  to  exist  at  the  time  of 
filing  the  first.  Baker  r.  Smith,  91  Ga. 
142,  16  S.  E.  967;  Hambrick  v.  Craw- 
ford, 55  Ga.  335. 

[])]  The  fact  that  the  first  affidavit 
was  dismissed,  without  a  trial  of  the 
issues  raised  by  it,  does  not  make  an 
exception  to  the  rule.  Bell  v.  Atlanta 
Tel.  &  Tel.  Co.,  15  Ga.  App.  680,  84 
S.  E.  175. 
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why  the  grounds  contained  in  his  second  affidavit  could  not  have  been 
known  to  him  at  tlie  time  of  filing  the  first/^ 

9.  Bond  Accompanying  Affidavit.  —  A  forthcoming  bond,  with 
sufficient  sureties,  must  be  given  where  the  affiant  wishes  to  take 
possession  of  the  property.^*  The  bond  should  be  made  payable  to 
the  execution  plaintiff,^^  and  be  conditioned  for  the  delivery  of  the 
propert}^  levied  upon  at  the  time  and  place  of  sale,  in  the  event  that 
such  illegality  is  dismissed  or  withdrawn/^ 

10.  Filing  and  Subsequent  Proceedings.  —  a.  Generally.  —  The 
affidavit  and  bond,  if  any,  are  delivered  to  the  sheriff  or  other  executing 
officer,  who  must  accept  them,  if  the  allegations  contained  in  the  affi- 
davit on  their  face  show  that  the  execution  either  issued  or  is  proceed- 
ing illegally J'^  He  must  then  return  them  with  the  writ  of  execution 
to  the  next  term  of  the  court  from  which  the  execution  issued,'^*  which 
court  is  the  proper  tribunal  to  determine  the  issues  raised  by  the  affi- 
davit '» 

Mandamus  will  lie  to  compel  a  sheriff  to  accept  and  return  into  court 
an  affidavit,  the  allegations  of  which  show  on  their  face  that  the 
execution  either  issued  or  is  proceeding  illegally.^" 


73.  Binder  v.  Eagsdale,  100  Ga.  400, 
28  S.  E.  165;  Burnett  r.  Fouche,  77 
Ga.  550  (properly  dismissed  on  demur- 
rer where  affidavit  fails  to  state  rea- 
sons) ;  Hunter  v.  Davidson,  59  Ga.  260. 

74.  MuUis  r.  Kennedy,  143  Ga.  618, 
85  S.  E.  845;  Crayton  v.  Fox,  100  Ga. 
781,  28  S.  E.  510;  Tarver  v.  Tarver,  53 
Ga.  43.  See  Fla.  Comp.  Laws,  1914, 
§1624;  Griffin  V.  Lacourse,  31  Fla.  125, 
12   So.    665. 

[a]  Where  levy  made  upon  realty, 
no  forthcoming  bond  is  required.  Mur- 
phy V.  Smith,  16  Ga.  App.  472,  85  S,  E. 
791. 

75.  Fla.  Comp.  Laws,  1914,  §1624; 
Kinnev  v.  Avery  &  Co.,  14  Ga,  App. 
180,  80  S.  E.  663. 

[a]  A  bond  payable  to  sheriff  is 
insufficient  as  a  statutory  bond.  Kin- 
ney V.  Avery  &  Co.,  14  Ga.  App.  180, 
80  S.  E.  663. 

76.  Brantley  v.  Baker,  75  Ga.  676; 
Kinnev  v.  Averv  &  Co.,  14  Ga.  App. 
180,  80   S.  E.  663. 

[a]  Bond  Must  Be  Conditioned  Sub- 
stantially as  Required  by  Statute. 
Brantlev  r.  Baker,  75  Ga.  076. 

77.  Williams  r.  McArthur,  111  Ga. 
28,  36  S.  E.  301  ;  McCandless  v.  Mc- 
Kibben,  99  Ga.  129,  24  S.  E.  872;  Mose- 
ly  V.  Sanders,  76  Ga.  293;  Spring  v. 
Morgan,  73  Ga.  805.  Compare,  Tread- 
well  v.  Beauchamp,  82  Ga.  736,  9  S.  E. 
T040;  Tucker  v.  Respass,  28  Ga.  613; 
Sullivan   r.  Hearnden,  11   Ga.  294. 
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[a]  The  sherlflF  is  not  to  inctuire 
into  the  truth  of  the  allegations.  "Wil- 
liams v.  McArthur,  111  Ga.  28,  36  S. 
E.   301. 

[b]  Acceptance  of  unsworn  affi- 
davit, no  protection  to  officer  for  fail- 
ure to  collect  the  writ.  Reeves  v. 
Parish,  80  Ga.  222,  4  S.  E.  768. 

78.  Houstoun  v.  Bradford,  35  Fla. 
490,  17  So.  664;  McGee  v.  Ancrum, 
33  Fla.  499,  15  So.  231;  Miller  v.  Per- 
kerson,  128  Ga.  465,  57  S.  E.  787; 
Berry  v.  .Jordan,  121  Ga.  537,  49  S.  E. 
607;  Williams  v.  McArthur,  111  Ga. 
28,  36  S.  E.  301;  Beall  v.  Bailey,  45 
Ga.  300;  Padgett  r.  Waters,  4  Ga.  App. 
306,   61   S.   E.   293. 

[a]  It  wiU  be  presumed  that  the 
officer  acted  in  good  faith  in  receiving 
and  returning  tlie  affidavit  into  court. 
Turner  v.  Winn,  83  Ga.  761,  10  S,  E. 
368. 

79.  Berry  v.  Jordan,  121  Ga.  537,  49 
S.  E.  607;  Moore  v.  O'Barr,  87  Ga. 
205,  13  S.  E.  464;  Manning  v.  Phillips, 
65  Ga.  548;  Padgett  v.  Waters,  4  Ga. 
App.  306,  61  S.  E.  293. 

80.  Williams  v.  McArthur,  111  Ga. 
28,  36  S.  E.  301. 

[a]  The  plaintiff  in  execution  is 
not  a  party  to  the  proceedings  by  man- 
damus. Williams  r.  McArthur,  111  Ga. 
28,  36  S.  E.  301. 

[bl  No  investigation  into  the  truth 
of  the  recitals  of  fact  contained  in 
the  affidavit  can  be  made  in  the  man- 
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Effect  of  Filing.  —  Upon  the  delivery  of  the  affidavit  of  illegality  and 
bond  to  the  executing  officer,  all  further  proceedings  on  the  execution 
must  he  suspended.**^  Other  executions  against  the  defendant  are  not 
stayed,  however,**- 

h  Notice. — The  plaintiff  in  execution  should  be  given  notice  that 
an  affidavit  has  been  filed/^  But  no  notice  of  the  time  or  place  of 
the  hearing  upon  the  affidavit  need  be  given  the  parties  where  such 
time  or  place  is  fixed  by  law.^* 

c.  Hearing  and  Determination.  — (I.)  Precedence  of  Motions.  —  A  mo- 
tion by  the  plaintiff  in  execution  to  dismiss  the  illegality  takes 
precedence  of  a  motion  by  the  defendant  to  quash  the  writ.®° 

(11^)  Pleadings,  Issues  and  Trial.  —  The  execution  w'ith  the  entry  of 
\Qvy  and  the  affidavit  perforin  the  functions  of  pleadings.®**  The  plain- 
tiff in  execution  or  his  attorney  may  controvert  the  facts  contained 
in  the  affidavit,*^^  in  which  event  his    written    traverse    becomes    a 


damus    proceedings,      Williams    v.    Mc- 
Arthur,   HI    Ga.   28,   36   S.   E.   301, 

81,  Williams  r.  Mc- Arthur,  111  Ga. 
28,  36  S.  E.  301;  Greene  v.  Oliphant, 
64  Ga.  565;  Green  v.  Rogers,  62  Ga, 
166. 

[a]  Partial  Payment, — Where  the 
affidavit  is  upon  the  ground  that  the 
execution  has  been  partially  paid,  the 
execution  is  not  stayed  until  the 
amount  admitted  to  be  due  has  been 
paid.  Equitable  Mortg.  Co,  v.  Mont- 
fort,  121   Ga.  696,  49  S.  E.  715. 

[b]  The  giving  of  a  bond  is  an  es- 
sential prerequisite  to  the  right  to  sus- 
pend the  execution.  Griffin  v.  Lacourse, 
31  Fla.   125,  12   So.  665, 

82,  Carr  r.  Morris,  17  Ga,  App,  45, 
8G  S.  E.  94, 

[a]  If  the  property  be  sold  on  other 
executions  enough  of  the  proceeds 
should  be  set  aside  to  satisfy  tlie  first 
execution,  and  the  forthcoming  bond 
given  with  the  affidavit  must  be  re- 
leased,    Ga,  Code,  1910,  §5309. 

83,  Berry  v.  Jordan,  121  Ga.  537, 
49  S.  E.  607.  But  see  Higgs  v.  Huson, 
8  Ga.  317,  "no  service  or  notice  of 
illegalitv,  is  required." 

84,  Berry  r.  Jordan,  121  Ga,  537, 
49  S.  E.  607;  Beall  r.  Bailey,  45  Ga, 
300. 

[a]  Irregular  Terms. — Where  the 
court  is  one  which  does  not  hold  its 
sessions  at  stated  times  or  terms,  the 
time  and  place  of  hearing  should  be 
fixed  by  the  judge  and  ten  days'  notice 
given  thereof  to  both  parties.  Berry 
V.  Jordan.  121   Ga.  537,  49  S.  E.  607. 

85,  Sims  f.  Hatcher,  77  Ga.  389,  3 
S.  E.  92, 


86,  Thompson  v.  Fain,  139  Ga.  310, 
77  S,  E.  166;  James  r.  Cooledge  &  Bro., 
129  Ga.  860,  60  S.  E.  182;  Miller  V. 
Porkerson,  128  Ga.  465,  57  S.  E.  787. 

[a]  Character  of  Writ, — If,  on  the 
trial  of  the  issue  raised  by  these 
pleadings,  the  fieri  facias  be  intro- 
duced as  evidence,  it  does  not  lose  its 
cliaraeter  as  pleading.  Miller  v.  Perk- 
orsou,   12S   Ga.   465,  57  S.   E.   787. 

87,  Thompson  v.  Fain,  139  Ga.  310, 
77  S.  E.  166;  Miller  v.  Perkerson,  128 
Ga.  465,  57  S.  E.  787. 

[a]  Written  Traverse  of  Defend- 
ant's Affidavit. — (1)  The  traverse  of 
the  facts  contained  in  defendant's  af- 
fidavit must  be  in  writing,  and  an 
oral  statement,  merely,  of  the  execu- 
tion plaintiff's  counsel  that  he  joins 
issue  thereto  is  insufficient.  And 
where  counsel  for  the  defendant  raises 
the  point  that  there  has  been  no 
traverse  of  the  grounds  and  no  issues 
joined,  and  that  the  only  question  be- 
fore the  court  for  determination  is  as 
to  the  sufficiency  of  such  grounds,  it 
is  error  to  compel  him  to  proceed  to 
a  jury  trial  without  any  joinder  of 
issue,  Thompson  r.  Fain,'  139  Ga.  310, 
77  S.  E.  166;  McLeod  r.  Bird,  14  Ga, 
App.  77,  SO  S.  E.  207.  (2)  If,  how- 
ever, the  afliant  goes  to  trial  before 
a  jury  without  distinctly  objecting  on 
the  ground  that  no  such  traverse  or 
joinder  of  issue  has  been  filed,  he  will 
be  estopped  from  thereafter  raising  the 
objection.  TMcLeod  v.  Bird,  14  Ga.  App. 
77.  80  S.  E.  207. 

|"bl  The  question  of  title  to  the 
property  levied  upon  is  not  an  issue 
involved  in  an  illegality  case  and  can- 
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ploading.^^  Whore  the  illegality  alleged  consists  in  the  want  of  service, 
and  there  is  a  return  of  service  made  by  the  officer,  the  verity  of  such 
return  must  be  traversed  at  the  first  term  after  notice  of  the  re- 
turn,*^ and  the  sheriff  be  made  a  party  thereto.^*^  The  issues  raised 
by  a  traverse  of  the  affidavit  are  tried  by  a  jury.^^  When  there  is  nj 
evidence  other  than  the  record  itself,^-  or  the  affidavit  is  not  con- 
troverted,^^ the  court  passes  upon  and  determines  the  questions  raised, 
from  an  inspection  of  the  execution  and  affidavit  of  illegality.  The 
fact  of  a  \G\y  cannot  be  denied  by  the  defendant  at  the  trial  of  his 
affidavit.*^^ 

(III.)  Affidavit  Interposed  for  Delay.  —  Wliere  the  affidavit  of  illegality 
is  dismissed  for  insufficiency  or  informality,^^  or  is  withdrawn,^*^  the 
plaintiff  in  execution  may  proceed  with  the  case  to  have  determined 
the  question  of  whether  the  affidavit  was  interposed  for  delay,  and 
thp  damages  therefor. 

(IV.)  Verdict  and  Judgment.  —  Where  the  affiant  fails  to  appear  at 
the  hearing,  the  affidavit  is  dismissed  without  adjudicating  the  merits.^' 


not  be  made  so.  Harris  v.  Woodard, 
133  Ga.  104,  65  S.  E.  250.  See  Moore 
V.  O'Barr,  87  Ga.  205,  13  S.  E.  464. 

88.  Thompson  V.  Fain,  139  Ga.  310, 
77    S.    E.    166. 

89.  OiT  V.  Chattooga  County  Bank, 
145  Ga.  248,  88  S.  E.  978;  O 'Bryan  & 
Bros.  V.  Calhoun,  68  Ga.  215;  Cozier  v. 
Lamb,  59  Ga.  461;  Eawlings  v.  Brown, 
15  Ga.  App.  162,  82  S.  E.  803. 

[a]  "If  it  appears  from  the  il- 
legality that  there  is  an  entry  of 
service  by  the  proper  officer,  it  must 
be  duly  attacked,  or  the  affidavit  of 
illegality  will  be  dismissed."  Orr  V. 
Chattooga  Countv  Bank,  145  Ga.  248, 
88  S.  E.  978;  Field  v.  Queen  City,  etc. 
Co.,  143  Ga.  129,  84  S.  E.  553. 

[b]  The  traverse  of  the  truth  of  the 
return  may  be  Included  in  the  affidavit 
of  illegality.  Orr  v.  Chattooga  County 
Bank,  145  Ga.  248,  88  S.  E.  978; 
O 'Bryan  &  Bros.  v.  Calhoun,  68  Ga. 
215. 

[c]  A  mere  denial  of  service  in  the 
affidavit  of  illegality  is  not  a  traverse 
of  the  official  return.  Eawlings  V. 
Brown,  15  Ga.  App.  16^,  82  S.  E. 
803. 

90.  Orr  v.  Chattooga  County  Bank, 
145  Ga.  248,  88  S.  E.  978;  O 'Bryan  & 
Bros.  V.  Calhoun,  68  Ga.  215;  Eawlings 
v.  Brown,  15  Ga.  App.  162,  82  S.  E. 
803. 

[a]  Deputy  Sheriff. — "If  the  return 
of  service  Ije  made  by  a  deputy  sheriff, 
both  he  and  the  sheriff  are  necessary 
parties  to  the  traverse."     Eawlings  v. 
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Brown,  15  Ga.  App.  162,  82  S.  E.  803. 

91.  Thompson  r.  Fain,  139  Ga.  310, 
77  S.  E.  166;  Miller  v.  Perkerson,  128 
Ga.  465,  57  S.  E.  787. 

[a]  Right  To  Close.— The  burden  of 
proof  resting  with  the  plaintiff  in  exe- 
cution, he  is  entitled  to  the  right  to 
conclude.  Bertody  v.  Ison,  69  Ga.  317; 
James  r.  Edward  Thompson  Co.,  17  Ga, 
App.  578,  87  S.  E.  842, 

92.  Sprinz  v.  Frank,  81  Ga.  162,  7 
S.  E.   177, 

93.  Thompson  v.  Fain,  139  Ga.  310, 
77  S.  E.  166;  Miller  v.  Perkerson,  128 
Ga.  465,  57  S.  E.  787.  See  Fla.  Comp. 
Laws,  1914,  §1624;  Mathews  v.  Hillyer, 
17  Fla.   498. 

94.  Smith  v.  Camp,  84  Ga.  117,  10 
S.  E.  539. 

95.  Burnett  V.  Fouche,  77  Ga.  550; 
Baker  v.  Akerman,  77  Ga.  89;  Jor- 
dan V.  Farmers  &  Merchants  Bank,  5 
Ga.  App.  244,  62  S.  E.  1024. 

[a]  Jury  authorized  to  infer  from 
such  dismissal,  that  the  affidavit  was 
filed  for  delay  only.  Jordan  v.  Farm- 
ers' &  Merchants  Bank,  5  Ga.  App. 
244,   62   S.   E,   1024. 

96.  Thomas  &  Co.  v.  Parker,  69  Ga. 
283. 

97.  Morris  v.  Murphey  &  Co.,  95  Ga. 
307,  22  S.  E.  635,  51  Am.  St.  Eep. 
81;  Wade  V.  Wisenant,  86  Ga.  482,  12 
S.  E.   645, 

As   to   the   effect   of  the   judgment, 
see  infra,  this  section. 
As   to   dismissal    generally,   see   the 
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A  vordict  may  bo  diroctcd  by  the  oonrt  in  accordance  \\nth  the  j?en- 
er;il  nilf-s  (^Isowliere  treated.^''  Where  the  f^rounds  as  statfd  in  an 
affidavit,  have  been  determined  by  the  court  to  be  insufficient,  the 
ju(lfj:inent  shoukl  be  to  set  aside  the  affidavit  and  direct  the  issuance 
of  an  execution  against  the  person  making  it.®^  A  verdict  cannot 
be  rendered  in  favor  of  the  defendant  upon  a  second  affidavit  where 
it  appeared  that  the  grounils  set  up  therein  were  known  to  him  at  the 
time  of  filing  the  first. ^  If  tlie  jury  finds  that  an  execution  has  been 
partially  paid,  its  verdict  shall  be  that  the  execution  proeoed  for  the 
balance  shown  to  be  really  due  thereon.-  "WIutc  it  is  found  by  the 
jury  that  the  affidavit  was  interposed  for  delay  only,  it  may  asse.ss 
damages  therefor.^ 

Conclusiveness  and  Effect,  —  A  judgment  of  di.smissal  of  an  affidavit 
of  illegality  terminates  the  jurisdiction  of  the  court  over  it,*  and 
operates  as  a  res  ad  judicata  and  bar,  if  based  upon  an  inquiry  into 
the  merits,^  but  not  if  based  on  a  failure  to  prosecute,*'  or  upon  the 
insufficiency  of  the  allegations  of  the  affidavit. '^ 

11.  Review.  —  The  proceedings  upon  affidavit  of  illegality  may  be 
reviewed  by  writ  of  error.^ 

C.  Reijef  From  Inform ai-  or  Invalid  Levies.  —  1.  Remedies 
Generally.'-'  —  In  a  proper  case,  relief  from  a  defective,  or  informal 

title    "Dismissal,    Discontinuance    and  i  Am.  St.  Eep.  SI;  Bowden  v.  Taylor,  81 


Nonsuit. 

98.     Sec   the   title   "Verdict." 
[a]     Where   the   sole    groimd   set   up 
is  that  the  defendants  were  not  served, 
(1)    the    court    may,    upon    the    uncon- 
tradicted  evidence  that   one   defendant 


Ga.  204,  6  S.  E.  280,  it  is  a  judgment 
that  the  execution  did  not  issue  or  pro- 
ceed illegally. 

[a]  Is  a  bar  to  a  further  litigation 
upon  the  same  grounds.  Craig  r.  Cos- 
by,  81    Ga.   G.50,   8   S.   E.   185;   Field   r. 


was    served    and    the    other    was     not,  ;Sisson,  40  Ga.  G7. 

direct  a  verdict  that  the  writ  proceed  }      Judgment  as  merger  or  bar,  see  the 

as   against    the    defendant    served    andjtitle   "Judgments." 

dismissed  as  to  the  other.     Crayton  V.  \      Judgment    as    res    judicata,    see    the 

Fox,   106    Ga.    85.3,    3.3    S.    E.   42.       (2)    title  "Res  Judicata." 

Where  the  defendant's  evidence  shows        6.     Kinney    v.    Averj'    &   Co.,    14    Ga. 

that    no    service    was    made    upon    him    App.  ISO,  SO  S.  E.  60.'?. 

but  fails  to  negative  that  he  appeared        [a]     But  a   final  judgment  rendered 

and  pleaded   a   verdict   is   properly    di-  I  in   such    case   is   not  void,    but    merely 

rected   against    him.     Lemaster   v.   Orr,  !  irregular,  and   becomes  binding,  if  not 

101  Ga.  762,  29  S.  E.  .32.  ;  excepted  to.     Morris  v.  Murphey  &  Co., 


99.  Houstoun  r.  Bradford,  35  Fla. 
490,  17  So.  fi64. 

1.  Cone  Export  &  Com.  Co.  f.  Mc- 
Calla.  113  Ga.  17,  3S  S.  E.  33f5. 


95   Ga.   307,   22   S.   E.   635,   51   Am.  St. 
Eep.  81. 

7.  Peters   r.  Baker,  54   Ga.   339. 

8.  Haves    r.    Frohock,    56    Fla.    794, 


2.  Equitable  Mortg.  Co.  r.  Montfort,  :  47    So.    343;    Clinton    v.    Colclough,    54 
121   Ga.  696,  49  S.  E.  715.  Fla.  520,  44  So.  87S. 

3.  Ga.  Code,  1910,  §5308.  9.     As  to   dismissal   of   a   levy  in   a 

4.  Howell   r.   Allen,   106   Ga.   16,   31  third   party   claim   case,   see    infra,   II, 
S.  E.  759.  B,  6. 

As   to    effect    of   judgment     of     dls-  As  to  remedy  by  affidavit  of  illegal- 
missal  generally,  see  7  Standard  Proc.  ity,  see  futpra,  TV,  B. 
683.  Injunction     against     execution,     see 

5.  Stevens    r.    Stembridge,    104    Ga.  infra.  TV,  D. 

619,  31   S.  E.  413;   Morris  f.  Murphey  Actions  to  set  aside  sales,  see  supra, 

&  Co.,   95   Ga.   307,   22   S.   E.   635,   51  II,  B,  7. 
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levy  may  be  hnd  by  audita  qiierela,^^  by  petition,"  by  statutory 
remedies,^-  or  by  motion  to  set  aside,  vacate  or  dismiss,^^  but  not  by 
bill  in  equity.^* 

2.  Remedy  by  Motion.  —  a.  Generally.  —  The  remedy  most  gen- 
erally adopted  is  that  by  motion  to  vacate,  dismiss  or  set  aside  the 
leyy',^^  accompanied  by  the  proper  affidavits  and  notice.^^  The  remedy 
by  motion  is  proper  when  it  is  not  necessary  to  make  third  persons 
parties  or  to  bring  in  extrinsic  facts.^^ 

b.  Grounds.-^  (I.)  Unauthorized  or  Defective  Writ.  —  If  the  judg- 
ment is  such  that  an  execution  cannot  be  lawfully  issued  thereon,  a 
levy  made  by  virtue  of  the  unauthorized  execution  will  be  quashed. J® 
So  also  it  is  ground  for  quashing  a  levy  that  the  writ  on  its  face  is 
not  sufficient  to  warrant  the  levy,^^  or  that  it  is  issued  oppressively."" 


10.  East  Greenwich  Inst.  v.  Allen, 
22  E.  I.  337,  47  Atl.  885;  Hopkins  v. 
Hay  ward,  34  Vt.  474;  Hurlbut  r.  Mayo, 
1  D.  Chipm.   (Vt.)   387. 

As  to  audita  querela  generally,  see 
3  Standard  Proc.  875. 

11.  Tudor   V.    Taylor,    26   Vt.   444. 

12.  Parker  v.  Parker,  54  Vt.  341; 
Phelps  V.  Laird,  51  Vt.  285;  Hopkins 
r.  Havward,  34  Vt.  474;  Hyde  v.  Tay- 
lor, 19  Vt.  599;  Bell  •;;.  Eoberts,  13  Vt. 
582;  Koyce's  Admr.  v.  Strong,  11  "Vt, 
248. 

[a]  In  Vermont,  (1)  the  statute  in- 
cludes all  matters  of  form  (Hopkins  V. 
Hayward,  34  Vt.  474;  Bell  v.  Roberts, 
13  Vt.  582),  (2)  but  it  does  not  apply 
to  levies  which  are  void.  Parker  v. 
Parker,  54  Vt.  341;  Hopkins  v.  Hay- 
ward,  34  Vt.  474;  Bell  v.  Eoberts,  13 
Vt.  582.  (3)  It  is  immaterial  whether 
the  defects  rendering  the  title  under 
the  levy  doubttul  appear  on  the  face 
of  the  "levy  or  not.  Parker  v.  Parker, 
54  Vt.  341;  Briggs  r.  Green,  33  Vt. 
565;  Hvde  v.  Taylor,  19  Vt.  599. 

13.  See  infra,  IV,  C,  2. 

14.  Campau  V.  Godfrey,  18  Mich. 
27,  100  Am.  Dec.  133.  But  see  Nelson 
f.  Brown,  23  Mo.  13,  where  relief  is 
sought   after   the   term. 

15.  Ind. — Stockwell  v.  Walker,  3 
Tnd.  384.  Mich. — Campau  V.  Godfrey, 
18  Mich.  27,  100  Am.  Dec.  133.  Mo. 
Blandon  r.  Martin,  50  Mo.  App.  114. 
R,  I. — East  Greenwich  Inst.  V.  Allen, 
22  E.  T.  337,  47  Atl.  885.  Tex.— Cook 
v.  Sparks,  47  Tex.  28.  Vt.— Hopkins 
V.  Havward,  34  Vt.  474;  Tudor  v.  Tay- 
lor, 26  Vt.  444;  Ilurlbut  v.  Mayo,  1 
D.   Chip.   387. 

[a]  Distinction  Between  Quashing 
Execution     and     Levy. — A     motion     to 

Vol.  XVI 


quash  an  execution  and  a  motion  to 
quash  a  levy  are  distinct  motions  hav- 
ing different  purposes.  Fink  v.  Alder- 
son,  20  Mo.  App.  364;  Scott  v.  Allen, 
1  Tex.  508.  As  to  motion  to  quash 
execution,  see  supra,  IV,  A. 

16.  De  Witt  r.  Monroe,  20  Tex, 
289;    Tudor  v.   Taylor,   26   Vt.   444. 

[a]  An  objection  that  no  notice  of 
motion  was  given  comes  too  late  when 
made  on  the  hearing.  Schiffer  v.  Fort, 
1    Posey   Unrep.   Cas.    (Tex.)    198. 

17.  Eitter   v.   Henshaw,    7    Iowa   97. 

18.  Osborne  V.  Rice,  107  Ga,  281, 
33  S.  E.  54;  Scott  v.  Allen,  1  Tex. 
508. 

As  to  the  issuance  of  the  writ,  see  15 
Standard  Proc.  721. 

As  to  quashing  writ  for  unauthor- 
ized issuance,  see  supra,  IV,  A,  1,  a 
and   c. 

19.  Scott  V.  Allen,  1  Tex.  508,  513. 
See  Young  r.  Germania  Sav.  Bank,  132 
Ga.  490,   64  S.   E.   552. 

As  to  quashing  the  writ  for  defects 
in  it,  see  supra,  IV,  A,  1,  d. 

[a]  That  the  writ  is  not  subscribed 
by  the  party  issuing  it  or  by  his  at- 
torney authorizes  setting  aside  the 
levy.  Bonesteel  r.  Orvis,  23  Wis.  506, 
99  Am.  Dec.  201. 

[b]  Where  the  writ  is  improperly 
made  returnable  on  a  particular  day, 
it  is  competent  for  the  defendant  to 
move,  before  sale,  to  set  aside  tho 
levy.  Philadelphia  Loan  Co.  v.  Amies, 
2  Miles   (Pa.)   292. 

20.  Hower  v.  Tlrich,  156  Pa.  410, 
27  Atl.  37,  where  the  fieri  facias  was 
issued  while  there  was  an  outstanding 
attachment  and  the  debtor  was  in  no 
default. 
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(II.)  Defective  or  Unauthorized  Levy. —  (A.)  Generally.  — Defectr,  and 
irregularities  in  the  levy  itst'U'  may  l)e  sufficient  to  justify  quasliing 
or  vacating  it,-^  as  where  it  is  improperly  made  on  property  wiiich  is 
in  custody  of  the  law,-^  or  which  is  exempt,"  or  where  the  levy  is 
excessive,^*  or  is  made  in  bad  faith,^^  or  where  it  is  accomplished  by 
fraudulent  tricks  and  devices,^"  So  also  a  levy  may  be  set  aside  or 
dismissed  on  the  ground  of  the  disability  of  the  officer  to  levy  the 
execution,-'  or  insufficiency  of  the  description  in  the  entry  of  levy,-^ 
or  on  the  ground  that  the  levy  is  made  after  return  day,^**  or  after 
the  death  of  the  defendant,  in  sojue  states,^"  or  ou  the  ground  that 


21.  Ala. — McLemore  v.  Benbow,  19 
Ala.  76.  Ga.— State  v.  Jeter,  60  Ga. 
489;  Hill  r.  De  Lauiiav,  34  Ga.  427. 
111.— Hughes  V.  Streeter,  24  111.  647,  7() 
Am.  Dec  777;  Warner  c.  Helm,  6  111. 
220.  la. — Ritter  r.  Henshaw,  7  Iowa 
97.  Ky. — Sanders  r.  Hamilton,  3  Dana 
550.  Mich. — Campau  v.  Godfrey,  18 
Mich.  27,  100  Am.  Dec.  133.  Minn. 
Osborne  &  Co.  r.  Wilson,  37  Minn.  8, 
32  N.  W.  786.  Mo.— Shaeklett  r. 
Scott,  23  Mo.  App.  322;  Fink  r.  Alder- 
son,  22  Mo.  App.  364.  N.  Y.- Adams 
r.  Smith,  5  Cow.  2S0;  Gouvcrneur  v. 
Warner,  2  Sandf.  624;  Jones  v.  McCarl, 
7  Abb.  Pr.  418.  Ohio.— Bliss  r.  Enslow, 
3  Ohio  269.  Pa. — Robinson  r.  Atlantic 
&  G.  W.  -R.  Co.,  66  Pa.  160.  S.  D. 
Cable  r.  Magpie  Gold  Min.  Co.,  22  S. 
D.  566,  119  N.  W.  174.  Tex.— Seott 
r.  Allen,  1  Tex.  508,  518;  Yett  v.  Iron 
Citv  Nat.  Bank  (Tex.  Civ.  App.),  45 
S.  W.  1033;  Schiffer  r.  Fort,  1  Posey 
Unrop.  Cas.  19S,  invalidity  of  levy. 
Vt.— Tudor  V.  Taylor,  26  A't.  444. 

[a]  Wliere  Defendant  Deprived  of 
Right  of  Designation. — An  objection 
to  a  levy  on  the  ground  the  defend- 
ant was  not  given  an  opportunity  to 
point  out  property,  can  prevail  only 
when  it  is  shown  that  he  had  other 
property  subject  to  levy  which  he  de- 
sired first  sold.  Yett  V.  Iron  City  Nat. 
Bank  (Tex.  Civ.  App.).  45  S.  w"  1033. 

[b]  A  levy  upon  property  pointed 
out  by  the  creditor  when  he  had  no 
right  to  do  so,  will  })e  quashed.  Scott 
V.  Allen,  1  Tex.  508,  519;  Yett  r.  Iron 
City  Nat.  Bank  (Tex.  Civ.  App.),  45 
8.  W.  1033.  When  a  plaintiflf  may 
point  out  property,  see  15  Standard 
PROC.   925. 

[c]  Irregularity  in  levying  upon 
special  property  of  the  <lefendant  pre- 
maturely is  ground  for  motion  to  cjuash 


the    levy.      Fink    v.    Alderson,    20    Mo. 
App.    ;!64. 

[d]  A  levy  in  disregard  of  the  right 
to  select  a  homestead  will  be  quashed. 
Shaeklett  r.  Seott,  23  Mo.  App.  322. 
As  to  selection  of  homestead,  see  11 
Standard  Proc.  326. 

22.  McLemore  v.  Benbow,  19  Ala. 
76;  Robinson  v.  Atlantic  &  G.  W.  R, 
Co.,  66  Pa.  160.  See  also  Gouverneur 
r.  Warner,  2  Sandf.   (N.  Y.)   624. 

23.  Bliss  V.  Enslow,  3  Ohio  269. 

24.  Campau  v.  Godfrey,  18  Mich.  27, 
100  Am.  Dec.  133;  Sehiffcr  v.  Fort,  1 
Posey   Unrep.   Cas.    (Tex.)    198. 

25.  Jones  v.  McCarl,  7  Abb.  Pr.  (N. 
Y.)    418. 

[a]  Where  Made  Notwithstanding 
Stay  Bond. — Where  after  an  appeal 
has  been  perfected,  and  after  a  copy 
of  the  undertaking  has  been  served 
ii])on  the  creilitor,  but  before  service 
thereof  on  the  officer,  the  creditor  di- 
rects a  levy  to  be  made,  the  levy^  is 
made  in  bad  faith  and  will  be  set 
aside.  .Jones  v.  McCarl,  7  Abb.  Pr 
(N.  Y.)   418. 

26.  Williams  -v.  Steenrod,  11  Pa. 
Dist.    22. 

27.  State  v.  Jeter,  60  Ga.  489,  where 
the  sheriff  was  a  co-defendant. 

28.  Hughes  v.  Streeter,  24  HI.  647. 
76  Am.  Dec.  777. 

fa]  Where  the  defendant  has  given 
a  forthcoming  bond,  the  court  may  re- 
fuse to  dismiss  a  levy  on  the  grouuil 
the  description  in  the  entry  of  levy 
is  insufficient.  Booker  r.  Bass,  127  Ga 
133,  56  S.  E.  283. 

29.  Hill  f.  De  Launay,  34  Ga.  427. 
As  to  levy  after  return  day,  see   15 

Standard  Proc.  918. 

30.  Davis  r.  Oswalt,  IS  Ark.  414,  6S 
Am.  Dec.  182. 

As  to  levies  after  death  of  parties, 

see  15  Standard  Proc.  920. 
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the  levy  is  not  made  in  aeeordanee  with  the  statutes.^^ 

(B.)  Lkvy  Upon  Property  of  Stranger.  — A  stranger  to  the  proceed- 
ings cannot  move  to  set  aside  a  levy  on  the  ground  that  the  property 
levied  on  belongs  to  him.^^  Nor  can  the  defendant  move  to  set  aside 
the  levy  on  thfs  ground,^^  but  a  creditor  who  has  been  required  to 
surrender  the  property  on  the  ground  it  was  owned  by  a  stranger, 
m.ay  move  to  vacate  the  levy  and  sale  and  the  record  of  satisfaction 
of  the  judoment.^* 

c.  Prerequisites.  —  As  a  levy  is  a  foundation  for  the  proceeding 
for  relief  therefrom,  it  is  an  essential  prerequisite  that  a  levy  shall 
have  been  made.^^ 

d.  Effect  of  Existence  of  Other  Remedies.  —  The  existence  of 
cumulative  statutory  remedies  does  not  preclude  obtaining  the  dis- 
missal of  a  levy  by  motion.-""^ 

e.  Yenue  and  Jurisdiction.  —  A  motion  to  quash  a  levy  of  an  execu- 
tion must  be  made  in  the  court  issuing  the  writ.^'' 

f.  Parties.  —  The  motion  should  be  made  by  the  judgment  debtor,^^ 
and  the  sheriff  is  not  a  necessary  party  to  the  proceeding.^^ 

g.  The  Motion.  —  A  motion  must  be  made  in  the  ordinary  way,"*" 


31.  Osborne  &  Co.  v.  Hugbey,  14 
Gkla.  32,  76  Pae.  146. 

[a]  A  failure  to  levy  in  the  ordei 
directed  by  statute  may  be  sufficient 
to  authorize  setting  it  aside.  Pearson 
V.  Flanagan,  52  Tex.  266,  280. 

32.  Ala. — Cawthorne  v.  Knight,  11 
Ala.  268.  lU.— Canty  v.  Kelley,  154, 
111.  App.  283.  N.  Y.— Hewson  v.  Dey- 
gert,  8  Johns.  333.  Pa.— Harrison  v. 
Wain,  9  Serg.  &  E.  318,  leaving  the 
jarty  to  his   action  of  ejectment. 

As  to  remedy  of  stranger  whose 
property  has  been  levied  on,  see  supra, 
II,  B,  6. 

33.  Mitchell  v.  Skinner,  17  Kan. 
563;  Seitzinger  v.  Fisher,  1  Watts  & 
S.  (Pa.)  293;  Insurance  Co.  v.  Ketland, 
1  Binn.   (Pa.)   499. 

[a]  But  a  levy  by  an  execution 
plaintiff  who  filed  a  creditor's  bill  and 
obtained  a  receiver  for  the  defend 
ant's  property  will  be  set  aside,  on 
the  application  of  the  defendant,  un- 
less the  plaintiff  waives  his  receiver- 
ship and  dismisses  his  creditor's  suit. 
Gouverneur  v.  Warner,  2  Sandf.  (N. 
Y.)    624. 

34.  m.— Warner  v.  Helm,  6  111.  220 
la. — Eitter  v.  Henshaw,  7  Iowa  97 
Ky. — Sanders  ^•.  Hamilton,  3  Dana  550. 
Minn. — Osborne  &  Co.  r.  Wilson,  37 
Minn.  8,  32  N.  W.  786.  N.  Y.— Adams 
V.  Smith,  5  Cow.  280.  But  see  Lan- 
sing V.   Quackenbush,  5   Cow.   38,  hold- 
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ing  remedy  to  be  in  equity.  Vt. 
Tudor  V.  Taylor,  26  Vt.  444. 

[a]  The  remedy  by  motion  to  set 
aside  a  levy  and  sale  applies  where 
the  defendant  never  had  title  to  the 
land,  and  also  where  his  title  has  been 
wholly  taken  away,  as  under  a  prior 
mortgage.  Eitter  v.  Henshaw,  7  Iowa 
97. 

Obtaining  new  writ  by  scire  facias 
when  levy  is  made  on  property  of 
stranger,  see  supra,  II,  B,  9. 

35.  Blandon  v.  Martin,  50  Mo.  App. 
114. 

36.  Hill  r.  De  Launay,  34  Ga.  427. 

37.  Campau  v.  Godfrey,  18  Mich.  27, 
100  Am.  Dec.  133;  Mellier  v.  Bartlett, 
89   Mo.   134,   1   S.   W.   220. 

[a]  The  fact  that  the  land  levied 
on  is  not  situate  in  the  county  in 
which  the  writ  of  execution  issued  does 
not  change  the  rule  of  the  text.  Mel- 
lier V.  Bartlett,  89  Mo.  134,  1  S.  W. 
220. 

38.  Cable  v.  Magpie  Gold  Min.  Co., 
22  S.  D.  566,  119  N.  W.  174.  See 
supra,  II,  B,  4,  a. 

39.  Demint  v.  Thompson,  80  Ky. 
255. 

40.  Ealston  V.  Field,  32  Ga.  453. 
See  generally  the  title   "Motions." 

[a]  Improper  Entitling  of  Motion. 
Although  the  motion  is  designated  a 
motion  to  quash  the  execution,  it  will 
be   treated   as  a   motion   to   quash  the 
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setting  forth  the  grounds  upon  which  it  is  made.** 

h.  When  Made.  —  A  motion  to  set  aside  a  levy  should  he  made  in 
apt  time,*-  before  the  rights  of  third  persons  interv^ene,'*^ 

i.  Hearing.  —  A  motion  to  set  aside  a  levy  is  addressed  to  the 
sound  discretion  of  the  trial  court,''*  which  may  inquire  into  the 
execution  and  the  circumstances  under  which  it  was  issued,'*'  the 
judgment  on  which  it  is  based,*^  and  the  extraneous  facts  affecting 
their  validity,*'^  as  well  as  the  levy  itself.*^  A  payment  of  fees  may 
be  required  as  a  condition  to  the  granting  of  the  motion.*^ 

j.  Appeal.  —  Appeals  from  judgments  on  motions  to  set  aside 
levies  are  generally  allowed,*"  but  the  appellate  court  will  not  con- 
trol the  discretion  of  the  trial  court  in  acting  upon  a  motion  to  set 
aside  a  levy.^^ 

k.  Effect  of  Quashing  Levy.  —  Wlien  a  levy  is  quashed,  all  further 
proceedings  thereunder  are  prevented,^^  and  the  parties  stand  in  the 
same  situation  as  if  no  levy  had  been  made,^^  and  ordinarily  another 
levy  may  be  made.^*     The  special  property  acquired  by  the  officer 


levy  and  vacate  the  return,  and  relief 
thereon  will  be  granted  where  the 
facts  recited  indicate  this  to  be  the 
true  office  of  the  motion.  Fink  v.  Al- 
derson,  20  Mo.  App.  364. 

41.  Young  r.  Germania  Sav.  Bank, 
132  Ga.  490,  64  S.  E.  552. 

42.  Gardner  v.  Eberhart,  82  111. 
316. 

[a]  Before  Sale. — A  motion  to  set 
aside  an  excessive  levy  should  be  made 
before  sale.  Campau  r.  Godfrey,  18 
Mich.  27,  100  Am.  Dec.   133. 

[b]  The  motion  should  be  made 
during  the  return  term,  as  after  the 
term  the  power  of  the  court  is  at 
an  end.  The  proper  course  then  is  by 
a  bill  in  the  nature  of  a  suit  in  equity 
wherein  all  parties  interested  are 
brought  before  the  court.  Nelson  v. 
Brown,  23  Mo.   13. 

[c]  Although  a  return  has  been 
made  a  lew  niav  bo  quashed.  Scott 
V.   Allen,   1    Tex.   508. 

43.  Gardner  v.  Eberhart,  82  111.  316. 

44.  Bliss  v.  Enslow,  3  Ohio  269. 

45.  Cook  f.  Sparks,  47  Tex.  28; 
Scott  V.  Allen,  1  Tex.  508. 

46.  Cook  r.  Sparks,  47  Tex.  28, 
Scott  V.  Allen,  1  Tex.  508. 

47.  Cook  V.  Sparks,  47  Tex.  28; 
Scott  V.  Allen,   1   Tex.  508. 

48.  See  supra,   TV,   C.   2,   b,    (II). 

49.  Wall  St.  Exch.  Bldg.  Assn.  r. 
New  York  &  W.  Consol.  Oil  Co.,  107 
N.   Y.   Supp.    884. 

[a]     Where  notice  of  appeal  and  un- 


dertaking were  not  filed  until  the  time 
had  expired  within  which  an  execution 
might  issue  without  leave,  payment  of 
the  sheriff's  and  keeper's  fees  will  be 
required  before  granting  motion.  Wall 
St.  Exch.  Bldg.  Assn.  v.  New  York 
&  W.  Consol.  Oil  Co.,  107  N.  Y.  Supp. 
884. 

50.  Cook  v.  Sparks,  47  Tex.  28. 

[a]  As  a  sheriff  has  no  direct  in- 
terest in  the  result  of  a  motion  to 
quash  his  levy,  he  cannot  appeal  from 
a  judgment  sustaining  the  motion. 
Demint  v.  Thompson,  80  Ky.  255. 

[b]  A  senior  judgment  creditor, 
who  made  no  application  to  intervene 
in  proceedings  by  motion  of  the  judg- 
ment debtor  to  quash  a  levy  under 
an  execution  issued  under  a  junior 
judgment,  and  who  was  not  authorized 
by  order  of  the  court  to  intervene, 
and  who  merely  attempted  to  unite 
with  the  judgment  debtor  in  a  renewal 
of  the  application  to  quash,  designating 
himself  as  intervenor,  was  not  a  party 
to  the  proceedings,  but  was  a  stranger 
to  the  record,  and  couM  not  appeal 
from  the  order  refusing  to  quash. 
Cable  r.  Magpie  Gold  Min.  Co.,  22  S.  D. 
566,   119   N.   W.   174. 

51.  Bliss  r.  Enslow,  3  Ohio  269. 

52.  Demint    v.    Thompson,     80     Ky. 


255. 
53 
54 


Patton   V.  Sheriff,  2  Ohio   395. 

Collins  r.  Hudson,  69  Ga.  684; 
Sfhiffer  r.  Fort,  1  Posey  Unrep.  Cas. 
(Tex.)  198. 
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ceases,^'^  and  property  taken  from  the  defendant  must  be  restored  to 
hira.'^*' 

D.  Setting  Aside  Sax,e.  —  This  subject  is  fully  treated  elsewhere 
in  this  article.® 

E.  By  Injunction  Against  Execution.i<>  —  1.  Nature  of  Suit. 
A  sait  in  equity  to  enjoin  an  execution  is  an  original  action,  and  it 
is  not  entitled  as  in  the  action  at  law  from  which  the  execution  sought 
to  be  enjoined  was  issued."  Sometimes  the  suit  is  brought  as  an- 
cillary to  a  proceeding  at  law  to  suspend  proceedings  until  the  ques- 
tions can  be  determined  at  law.^^  j^j^^  though  frequently  brought  to 
en-ioin  sales  that  would  create  a  cloud  on  title  if  made,  it  is  quite 
different  from  the  statutory  action  to  quiet  title  and  must  not  be 
confounded  with  it.^^ 

2.  Effect  of  Existence  of  Remedy  at  Law.  — As  a  general  rule 
where  the  complainant  has  a  full,  complete  and  adequate  remedy  at 
law,  equity  will  net  enjoin  the  execution  of  a  judgment.^*    If  a  party 


55.  Walpole  v.  Smith,  4  Blacif. 
(Ind.)    304. 

As  to  title  acquired  by  levy,  see 
lo  Standard  Proc.  995. 

56.  Patton  v.  Sheriflf,  2  Ohio  395. 

9.  See  supra,  II,  B,  7,  k. 

10.  As  to  relief  from  writs  of  as- 
sistance, see  3  Standard  Proc.  157. 

As  to  enjoining  the  enforcement  of 
judgments,  see  the  title  "Judgments." 

As  to  right  to  enjoin  sale  of  exempt 
property,  see  11  Standard  Proc.  540. 

As  to  right  of  assignee  for  benefit 
of  creditors  to  enjoin  the  prosecution 
of  a  levy,  see  3  Standard  Proc.  73. 

As  to  injunctions  to  protect  land- 
lord's liens,  see  the  title  "Landlord 
and  Tenant." 

As  to  injunction  to  protect  mechan- 
ic's liens,  see  the  title  "Mechanics' 
Liens." 

As  to  injunction  against  sale  of  at- 
tached property  under  execution,  see  3 
Standard  Proc.  746. 

11.  Foard  v.  Alexander,  64  N.  C. 
69. 

[a]  Treating  Bill  as  a  Motion.— Be- 
cause the  suit  is  a  new  action,  the 
bill,  when  improperly  filed  in  the  orig- 
inal cause  in  a  case  where  a  motion 
is  a  proper  remedy,  cannot  be  treated 
99  a  motion  in  the  cause.  Foard  v. 
Al-van'^er.  fi4  N.  C.  69. 

12.  Schiffer  v.  Fort,  1  Posey  Unrep. 
Ca-..  (Tex.^   198. 

13.  Bell  r.  Murray,  13  Colo.  App. 
217.  57  Pac.  488. 

14.  U.  S.— La  Mothe  v.  Fink.  8 
BisB.    493,    14    Fed.    Caa.     Nou     8,033? 
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Featherman    v.    Louisiana    State    Sem- 
inary,   2    Woods    71,    8    Fed.    Cas.    No. 
4,713.     Ala. — Henderson  v.  Holman,  193 
Ala.    262,    69    So.   424;    Troy   Fertilizer 
Co.  V.  Prestwood,  116  Ala.  119,  22  So. 
262;    Triest   &   Co.  v.   Enslen,   106   Ala, 
180,    17    So.    356;    Marriott    v.    Givens, 
8   Ala.    694;    Fryer   v.   Austill,   2    Stew. 
119.      Ark. — Haycock     v.     Tarver,     107 
Ark.   458,   155   S.   W.   918;    Arkadelphia 
Lumb.   Co.  V.   Asman,   79   Ark.   284,   95 
S.   W.   134;   Johnson  v.   Gillenwater,   75 
Ark.  114,  87  S.  W.  439;  Driggs  &  Co.'s 
Bank  v.  Norwood,  49  Ark.  136,  4  S.  W. 
448,  4   Am.   St.   Eep.   30;    Jacks   &   Co. 
V.  Bigham,  36  Ark.  481;   King  v.  Clay, 
34    Ark.    291;    Anthony    &     Brodie     v. 
Shannon,  8  Ark.  52.     Cal.— Moulton  v. 
Knapp,  85   Cal.   385,  24  Pac.   803;    Ro- 
man   Catholic    Archbishop   v.    Shipman, 
69   Cal.   586,  11   Pac.   343;   Richards  f. 
Kirkpatrick,    53    Cal.     433;     Mayo     v. 
Bryte,  47   Cal.   626;    Ketchum   v.   Crip- 
pen,    37    Cal.    223;    Tevis    v.    Ellis,    25 
Cal.    515.      Colo.— Irwin    v.    Beggs,    24 
Colo.   App.   158,    132   Pac.    385.     Conn. 
Johnson  v.  Connecticut  Bank,  21  Conn, 
148.    Fla.— McCall  v.  Matheson,  66  Fla 
157,   63   So.   701;    Garcia  v.  Pardo,   63 
Fla.  429,  57  So.  974;   Florida  Packing 
&  Ice  Co.  V.   Carney,   49   Fla.   293,   38 
So.    602;    Davidson    v.    Seegar,    15    Fla. 
671;  Robinson  v.  Yon,  8  Fla.  350.     Ga. 
Smith  V.  Murphey,  140  Ga.  80,  78  S.  E. 
423;  Williams  v.  Kennedy,  134  Ga.  339, 
67   S.   E.   821;   Parker-Hensel  Ensfineer- 
ing    Co.    V.    Sohuler,    133    Ga.    696,    66 
S.    E.    800:    Hitchcock    v.    Culver,    107 
Ga!.   l»ij  "m   On   E.  cfSj   iWiAuiflBiviU^  t^ 
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neglects  to  avail  himself  of  his  legal  remedies,  equity  will  refuse  him 


McGinnis,  93  Ga.  579,  21  S.  E.  123; 
Jones  V.  Crawley,  68  Ga.  175.  III. 
Hernandez  v.  Drake,  81  111.  35;  Hay 
V.  Baugh,  77  111.  500;  McDaniel  i;. 
Fox,  77  111.  343;  Chittenden  v.  Rogers, 
42  111.  95;  Farrell  v.  MeKee,  36  111. 
225;  Coughron  i'.  Swift,  18  111.  414; 
Grossman  v.  Davis,  117  111.  App.  354. 
Ind. — Boone  i'.  Van  Gorder,  164  Ind. 
499,  74  N.  E.  4,  108  Am.  St.  Rep. 
314;  Allen  v.  Winstandly,  135  Ind.  105, 

34  N.  E.  699;  Warnick  v.  Connelly,  8 
Blackf.  75;  Henderson  v.  Bates,  3 
Blackf.  460.  la. — Henderson  v.  Rain- 
bow, 76  Iowa  320,  41  N.  W.  29.  Kan. 
Cameron  v.  Griesa,  74  Kan.  560,  87 
Pac.  679  (by  objection  to  confirmation 
of  sale);  Supreme  Lodge  v.  Carey,  57 
Kan.  655,  47  Pae.  621  (by  mandamus) ; 
Mitchell  v.  Skinner,  17  Kan.  563; 
Treat  r.  Wilson,  4  Kan.  App.  586,  46 
Pac.  322.  Ky.— Simrall  v.  Grant,  79 
Ky.  435,  3  Ky.  L.  Rep.  208;  Young's 
Exr.  r.  Young,  9  B.  Mon.  66;  Poston 
r.  Southern,  7  B.  Mon.  289;  Boyce  v. 
Waller,  9  Dana  478;  Hall  v.  Davis,  5 
J.  J.  Marsh.   290;    Kcndrick  f.   Arnold, 

4  Bibb  235.  La.— Citv  of  New  Or- 
leans r.  Bilgery,  108  La.  191,  32  So. 
429.  Md. — McCormick  v.  McCormick, 
104  Md.  325,  65  Atl.  54;  Welde  v.  Scot- 
ten,  59  Md.  72;  Frazier  v.  White,  49 
Md.  1;  Wilson  c.  Miller,  30  Md.  82, 
96  Am.  Dee.  568.  Mass.— Boston  & 
M.  R.  R.  V.  D 'Almeida,  221  Mass.  380, 
108  N.  E.  1065.  Mich.— City  Bank  .S: 
Trust  Co.  V.  Hurd,  179  Mich.  454,  146 
N.  W.  299.  Miss.— Ricks  v.  Richard- 
son, 70  Miss.  424,  11  So.  935;  Am- 
mons  V.  Whitehead,  31  Miss.  99;  Thom- 
as V.  Tappan,  Freem.  Ch.  472.  Mo. 
Cantwell  v.  Johnson,  236  Mo.  575,  139 

5  W.  365;  Donham  v.  Hoover,  135  Mo. 
210,  36  S.  W.  627;  Stockton  v.  Ran- 
som, 60  Mo.  535;  Ostmann  v.  Frev, 
148  Mo.  App.  284,  128  S.  W.  257: 
Stroeh  r.  Doggett  Dry  Goods  Co.,  65 
Mo.  .\pp.  103;  Good  f.  Merkowitz  Bros., 

35  Mo.  App.  658.  Mont. — Eisenhauer 
f.  Quinn,  36  Mont.  368,  93  Pac.  38, 
]22  Am.  St.  Rep.  370,  14  L.  R.  A. 
(N.  S.)  435;  Donovan  v.  MoDevitt,  36 
Mont.  61,  92  Pac.  49:  Beck  r.  Frnn- 
sham,  21  Mont.  117,  53  Pac.  96.  Neb. 
Rickards  r.  Coon.  13  Neb.  420,  14  N. 
W.  163.  N.  J.— Murphv  v.  Borden,  49 
N.  J.  T;.  527,  13  Atl.  42;  Margate  & 
Co.  V,  H*ad  ^N,  J,  E(j.),  08  Atl>  319, 


Palladino  v.  Hilpert,  72  N.  J.  Eq.  270, 
ij^i  Atl.  721;  White  V.  Smith  (N.  J. 
Eq.),  58  Atl.  817;  Swayze  v.  Hacketts- 
town  Nat.  Bank,  44  N.  J,  Eq.  9,  13 
Atl.  670,  45  N.  J.  Eq.  368,  19  Atl. 
621;  Freeman  v.  Elmendorf,  7  N.  J. 
Eq.  475.  N.  Y. — Lansing  v.  Eddy,  1 
Johns.  Ch.  49;  Chittenden  v.  Davidson, 
20  Jones  &  S.  421;  Newcombe  v.  Irv- 
ing Nat.  Bank,  51  Hun  220,  4  N.  Y. 
Supp.  37,  affirmed,  51  Hun  639,  4  N.  Y. 
Supp.  39.  But  see  Bufifum  v.  Forster, 
77  Hun  27,  28  N.  Y.  Supp.  285,  59 
N.  Y.  St.  833,  holding  although  the 
party  has  a  remedy  by  motion  to  set 
aside  the  levy  and  enjoin  the  creditor 
from  proceeding  against  exempt  prop- 
erty he  may  resort  to  an  action  in 
equity.  N.  C— Bostic  V.  Young,  116 
N.  C.  766,  21  S.  E.  552;  Browning  v. 
Lavender,  104  N.  C.  69,  10  S.  E.  77; 
Bristol  V.  Hallyburton,  93  N.  C.  384; 
Fox  V.  Kline,  85  N.  C.  173;  Walker 
v.  Gurley,  83  N.  C.  429;  Perkins  v. 
Bullinger,  2  N.  C.  367.  Okla.— Harris 
r.  Smiley,  36  Okla.  89,  128  Pac.  276; 
Crist  V.  Cosby,  11  Okla.  635,  69  Pac. 
885.  Ore.— Marks  v.  Stephens,  38  Ore, 
65,  63  Pac.  824,  84  Am.  St.  Rep.  750; 
Parsons  v.  Hartman,  25  Ore.  547,  37 
Pac.  61,  42  Am.  St.  Rep.  803,  30  L.  R. 
A.  98.  Pa.— Buckley  v.  Kilker,  218  Pa. 
176,  67  Atl.  55;  Nelson  v.  Guffey,  131 
Pa.  273,  18  Atl.  1073;  Mantz  v.  Kist- 
ler,  34  Pa.  Co.  Ct.  367;  Erie  Canal 
Co.  f.  Lowrie,  5  Clark  464;  Eckfelt  r. 
Starr,  5  Phila.  497.  E.  I.— McCudden 
V.  Wheeler  &  Wilson  Mfg.  Co.,  23  R.  I. 
528,  51  Atl.  48.  S.  O.— McTeer  r. 
Moorer,  Bailey  Eq.  62.  Tenn.— Ham- 
mond t".  St.  John,  4  Yerg.  107;  Loftin 
V.  Espy,  4  Yerg.  84.  Tex. — Mann  v. 
Wallis,'  75  Tex.  611,  12  S.  W.  1123; 
Purinton  v.  Davis,  66  Tex.  455,  1  S.  W. 
343;  Latham  Co.  v.  Shelton,  57  Tex. 
Civ.  App.  122,  122  S.  W.  941;  Hahn 
V.  Willis  &  Bro..  31  Tex.  Civ.  App. 
643,  73  S.  W.  1084;  Wingfield  v.  Hock- 
ney,  30  Tex.  Civ.  App.  39,  69  S.  W. 
446;  Lrodisef-  v.  National  Bank,  23 
Tex.  Civ.  App.  589,  56  S.  W.  1007; 
Demmitt  V.  Garnier,  2  Posev  Unrep. 
Cas.  333.  Va.— Beckley  v.  Palmer.  11 
Gratt.  (52  Va.)  625;  Shackelford  f. 
Apperson,  6  Gratt.  (47  Va.)  451:  Ran- 
dolph r.  Randolph,  6  Rand.  (27  Va.) 
194;  Bowver  r.  Creigh,  3  Rnnd.  (24 
Ye.)  26,    W.  Va,— HcMell  i\  Thomaeon, 
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relief/^  The  rule  seems  to  have  been  relaxed  somewhat  in  those 
jurisdictions  where  law  and  equity  is  administered  by  the  same  court/^ 
and  by  virtue  of  special  statutes.^^ 

Equity   will   generally   deny   the   plaintiff   relief  where   he   has   a 
remedy  by  motion/^  as  by  motion  to  stay/^  to  quash,^°  vacate  or  set 


34  W.  Ya.  794,  12  S.  E.  1088;  Rollins 
V.  Hess,  27  W.  Va.  570;  Hall  &  Pat- 
ton  V.  Taylor,  18  W.  Va.  544;  Kuhn 
V.  Mack,  4  W.  Va,  186.  Wye— Ward 
V.  Eees,  11  Wj'o.  459,  72  Pae.  581. 
Eng. — Garstin  v.  Asplin,  1  Madd.  150, 
56  Eng.  Eeprint  57. 

See  generally  the  title  "Legal 
Eemedy.". 

[a]  "Plain  and  adequate  remedy  at 
law  does  not  mean  an  ability  to  resort 
to  every  remedy  which  the  forms  of 
legal  procedure  give."  If  anj-  form 
of  action  at  law  will  give  a  complete 
and  adequate  remedy,  the  plaintiff  is 
within  the  rule  and  cannot  obtain  re- 
lief in  equity.  La  Mothe  v.  Fink,  8 
Biss.  (U.  S.)  493,  14  Fed.  Cas.  No. 
8,032. 

15.  Cal. — Moulton  v.  Knapp,  85  Cal. 
385,  24  Pae.  803;  Ketchum  v.  Crippen, 
37  Cal.  223.  lU.— Commercial  Nat. 
Bank  v.  Stoddard,  70  111.  App.  79. 
Tenn.— Lafferty  v.  Conn,  3  Sneed  221. 
Wyo.— Ward  v.  Eees,  11  Wyo.  459,  72 
Pae.  581. 

[a]  But  ■where  an  execution  is 
levied  on  a  school  house,  the  sale  will 
be  enjoined  although  the  party  may 
have  a  remedy  at  law,  for  the  property 
is  not  vendible  under  the  execution 
and  equity  will  interfere  to  prevent  a 
cloud  being  cast  on  the  title  by  a 
void  sale  and  to  prevent  a  multiplicity 
of  suits.  State  v.  Tiedemann,  69  Mo. 
306,  33  Am.  Eep.  498. 

[b]  The  defendant  may  waive  the 
rule  by  failing  to  avail  himself  of  it 
iu  apt  time.  U.  S. — Amis  v.  Myers,  16 
How.  492,  14  L.  ed.  1029.  Ohio.— Mil- 
ler V.  Longacre,  26  Ohio  St.  291.  Tex. 
Eogers  v.  Driscoll  (Tex.  Civ.  App.), 
125  S.  W.  599. 

16.  Colo.— Bell  r.  Murray,  13  Colo. 
App.  217,  57  Pae.  488.  Ind.— First  Nat. 
Bank  v.  Savin,  47  Ind.  App.  266,  94 
N.  E.  347.  Compare,  Allen  v.  Winstand- 
ly,  135  Ind.  105,  34  N.  E.  699.  Tex. 
Sumner  v.  Crawford,  91  Tex.  129,  41 
S.  W.  994. 

17.  See    generally    the    statutes. 

[a]  Under  a  statute  providing  that 
an  injunction  may  issue  where  it  ap- 
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pears  that  the  applicant  is  entitled  to 
the  relief  demanded  and  such  relief 
requires  the  restraint  of  some  act 
prejudicial  to  the  defendant,  an  in- 
junction may  issue  although  the  peti- 
tioner has  an  adequate  remedy  at  law. 
Sumner  v.  Crawford,  91  Tex.  129,  4] 
S.  W.  994;  Chamberlain  v.  Baker,  28 
Tex.   Civ.   App.   499,  67   S.  W.  532. 

18.  Ark. — Anthony  v.  Shannon,  8 
Ark.  52,  motion  to  have  execution 
superseded,  Cal, — Mayo  v.  Bryte,  47 
Cal,  626,  N.  C— Walker  v.  Gurley,  83 
N,  C,  429;  Faison  v.  Mcllwaine,  72 
N,  C.  312.  Wis.— Pleshek  v.  McDon- 
nell, 130   Wis.  445,  110  N.  W,  269. 

But  see  Buflfum  v.  Forster,  77  Hud 
27,  28  N.  Y.  Supp.  285,  59  N.  Y.  St. 
833. 

[a]  Motion  by  Owner  Inadequate. 
But  the  privilege  of  one  whose  real 
property'  is  levied  upon  under  an  exe- 
cution against  another,  to  make  a  mo- 
tion in  the  case  in  which  the  execu- 
tion was  issued  to  release  the  property 
from  such  levy,  does  not  afford  him 
such  an  adequate  remedy  at  law  as 
to  cut  off  any  right  he  would  otherwise 
have  to  maintain  injunction  against 
the  sale  of  the  property.  Gale  Mfg. 
Co.  V.  Sleeper,  70  Kan.  806,  79  Pae. 
648. 

19.  Ark,^ — Driggs'  Bank  v.  Norwood, 
49  Ark.  136,  4  S.  W.  448,  4  Am.  St. 
Eep,  30.  Colo. — Irwin  V.  Beggs,  24 
Colo.  App.  158,  132  Pae.  385.  Fla. 
Barnett  v.  Hickson,  52  Fla.  457,  41 
So.  606.  IU.— Fahs  v.  Eoberts,  54  HI. 
]92;  Farrell  v.  McKee,  36  HI.  225. 
Kan, — Treat  v.  Wilson,  4  Kan.  App. 
586,  46   Pae.   322. 

20.  Ala. — Henderson  v.  Holman,  193 
Ala.  262,  69  So.  424.  Ark.— Jacks  & 
Co.  V.  Bigham,  36  Ark.  481;  King  v. 
Clav,  34  Ark.  291.  Cal.— Moulton  v. 
Knapp,  88  Cal.  446,  26  Pae.  210,  85 
Cal.  385,  24  Pae.  803.  Colo.— Irwin  v. 
Beggs,  24  Colo.  App.  158,  132  Pae. 
385.  Fla.— Barnett  v.  Hickson,  52  Fla, 
457,  41  So.  606.  IU.— Palmer  v.  Gar- 
diner, 77  HI.  143.  Ind.— Cline  v.  Lowe, 
3  Ind.  527;  Lasselle  v.  Moore,  1  Blackf. 
226.     Saa.— Shelden   v.   Hotter    (Kan. 
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aside  the  execution,  or  motion  for  an  order  of  distribution,-^  or  to 
set  aside  the  sale,^^  or  where  he  has  a  remedy  by  affidavit  of  illegality,'-^ 
by  interpleader,-*  by  audita  querela,"  by  writ  of  error,^®  appeal,-^ 
supersedeas,^^  by  a  trial  of  the  right  of  property,^®  by  an  action"^  at 


App.),  53  Pac.  89.  Ky.— Poston  v. 
Southern,  7  B.  Mon.  289.  Mass.— Bos- 
ton &  M.  R.  R.  r.  D 'Almeida,  221  Mass. 
380,  108  N.  E.  1065.  Miss.— Ammous 
V.  Whitehead,  31  Miss.  99.  Mo.— Stock- 
ton r.  Ransom,  60  Mo.  535.  Ohio. 
Sample  v.  Ross'  Admr.,  16  Ohio  419; 
Wittstein  v.  Huntsman,  20  Ohio  Cir. 
Ct.  (N.  S.)  404.  Ore.— Marks  v.  Ste- 
phens, 38  Ore.  65,  68  Pac.  824,  84  Am. 
St.  Rep.  750.  Pa.— Nelson  v.  Guffey, 
131   Pa.   273,   18   Atl.   1073. 

Remedy  by  Motion  To  Quash. — Seo 
supra,  IV,  A. 

21.  Chittenden  r.  Rogers,  42  111.  95. 

22.  Wilson  V.  Miller,  30  Md.  82,  96 
Am.  Dec.  568. 

Setting  aside  sale,  see  infra,  IV, 
D. 

23.  Wadley  r.  Oertel,  140  Ga.  326, 
78  S.  E.  912;  Smith  v.  Murphey,  140 
Ga.  80,  78  S.  E.  423;  Williams  v.  Ken- 
nedy, 134  Ga.  339,  67  S.  E.  821; 
Mathews  f.  Gelders,  129  Ga.  103,  58 
S.  E.  649;  Ronev  r.  MeCall,  128  Ga. 
249,  57  S.  E.  503;  Park  r.  Callawav, 
128  Ga.  119,  57  S.  E.  229;  Hitchcock 
r.  Culver,  107  Ga.  184,  33  S.  E.  35; 
Rounsaville  r.  McGinnis,  93  Ga.  579, 
21  S.  E.  123;  Morris  v.  Morris,  76 
Ga.  733;  Mitchell  v.  Cooper,  73  Ga. 
796;  Lockridge  r.  Lvon,  68  Ga.  137; 
Gunn  V.  Woolfolk,  66  Ga.  682;  Flour- 
noy  r.  Silman,  59  Ga.  195;  Hambrick 
V.  Crawford,  55  Ga.  335. 

As  to  affidavit  of  illegality  generally, 
see  supra,  IV,  B. 

24.  Eekfelt  v.  Starr,  5  Phila.  (Pa.) 
497.  See  generally  the  title  "Inter* 
pleader." 

25.  Parker  v.  Jones,  58  N.  C.  276, 
75  Am.  Dec.  441;  McRae  v.  Davis,  58 
N.  C.  140.  See  generally  the  titlo 
"Audita  Querela." 

26.  Ammons  v.  Whitehead,  31  Miss. 
99  (by  writ  of  error  coram  nobis  with 
supersedeas);  Perkins  r.  BuUinger,  2 
N.  C.  367. 

27.  Beck  v.  Fransham,  21  Mont.  117, 
53  Pac.  96.  See  generally  the  title 
"Appeals." 

28.  Ricks  V.  Richardson,  70  Miss. 
424,  11  So.  935;  Ammons  c.  Whitehead, 
31  Miss.  99;  Forbes,  Brooks  &  Co.  v. 
Hill,   Dall.   Dig.    (Tex.)    486. 


29.  La. — Gleises  v.  McHatton,  14 
La.  Ann.  560;  Wallis  r.  Bourg,  14  La. 
Ann.  104.  N.  C. — Baxter  r.  Baxter,  7 
N^.  C.  118.  Tex. — Ferguson  r.  Herring, 
49  Tex.  126;  Williams  v.  Farmers  Nat. 
Bank,  22  Tex.  Civ.  App.  581,  56  S.  W. 
261;  George  r.  Dyer,  1  White  &  W. 
Civ.    Cas.,    §780. 

As  to  third  party  claims,  seo  supra, 
ir,  B,  6. 

[a]  The  withdrawal  of  a  claim  in- 
terposed by  the  jdaiiitiff  to  the  l>rop- 
erty  does  not  affect  his  right  to  file 
a  bill  for  an  injunction.  Cox  v.  Mayor, 
17   Ga.  249. 

30.  Ark. — Jacks  &  Co.  v.  Bigham, 
36  Ark.  481.  Fla.— Davidson  v.  Floyd, 
15  Fla.  667.  N,  Y. — Xewcombe  v. 
Irving  Nat.  Bank,  51  Hun  220,  4  N.  Y. 
Supp.  37,  affirmed  in  51  Hun  639,  4 
N.  Y.  Supp.  39. 

[a]  Action  of  Trespass. — ^U.  S. — La 
Mothe  r.  Fink,  8  Biss.  493,  502,  14 
Fed.  Cas.  No.  8,032.  Conn.— Johnson 
r.  Connecticut  Bank,  21  Conn.  148. 
Fla.— Davidson  r.  Floyd,  15  Fla.  667. 
Ky.^Kendrick   r.   Arnold,   4   Bibb    235. 

[b]  Action  of  Trespass  To  Try 
Title.— Ilahn  v.  Willis,  31  Tex.  Civ. 
App.  643,   73  S.  W.   1084. 

[c]  Action  of  Trover  or  Conversion. 
U.  S.— La  Mothe  v.  Fink,  S  Biss.  493, 
14  Fed.  Cas.  No.  8,032.  Ark.— Jacks 
&  Co.  v.  Bigham,  36  Ark.  481.  Conn 
.Johnson  r.  Connecticut  Bank,  21  Conn. 
148.  Fla.— Davidson  r.  Floyd,  15  Fla. 
667.  Ky. — Bovce  r.  Waller,  9  Dana 
478;  Kendrick'v.  Arnold,  4  Bibb  235; 
Nesmith  r.  Bowler,  3  Bibb  4S7. 

[d]  Action  of  Replevin.  —  Ark. 
Johnson  r.  Gillenwater,  75  Ark.  114,  87 
S.  W.  439;  Jacks  &  Co.  r.  Bigham,  36 
Ark.  481.  Ind.— Allen  v.  Winstandlv, 
135  Ind.  105,  34  N.  E.  699.  la.— Key 
City  Gaslight  Co.  r.  Munsell,  19  Iowa 
305.  Ky. — Young's  Exr.  v.  Young,  9 
B.  Mon.  66.  Mo. — Ostmann  r.  Frev, 
148   Mo.   App.   284,   128   S.   W.   257. 

[el  Action  of  Claim  and  Delivery. 
Richards   r.  Kirk])atrick,  53   Cal.  433. 

\f]  Action  of  Detinue.— Bissell  & 
Carville  i:  Lindsav,  9  Ala.  162;  Ken- 
drick  r.  Arnold,  4  Bibb  (Kv.)  2.35; 
Nesmith   r.   Bowler,   3   Bibb    (Ky.)   487. 

[g]     Action      for      Damages.  —  Ark. 
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law,  or  liy  «:tntntory  proceedinirs  which  furnish  an  adequate  remedy.^* 
Where  Remedy  at  Law  Is  Inadequate.  —  If  the  plaintiff  has  no  legal 
remedy,  or  if  the  remedy  is  not  as  adequate  and  efficient  as  the 
equitable,^-  or  if  it  is  embarrassed,^-''  equity  will  entertain  jurisdic- 
tion. If  the  plaintiff  has  already  exhausted  his  legal  remedy,^*  or  if 
the  sheriff  refuses  to  accept  a  proper  affidavit  of  illegality,'^^  equity  may 
entertain  the  bilh 

3.  Relief  Where  Property  Taken  Is  Personalty.  —  It  is  a  well 
established  general  principle  as  to  personal  property  that  a  bill  in 
equity  Avill  not  ordinarily  lie  to  prevent  a  wrongful  sale  thereof  under 
execution,  since  by  a  suit  at  law,  a  full  compensation  in  damages  may 
be  obtained.^®    "Where,  however,  the  character  of  the  chattels  is  such 


Sanders  v.  Sanders,  20  Ark.  610.  Ind. 
Allen  V.  Winstandly,  135  Ind.  105,  34 
N.  E.  699.  N.  J. — Freeman  v.  Free- 
man, 17  N.  J.  Eq.  44. 

31.  Smith   V.   Murphey,   140   Ga.   80, 

78  S.  E.  423. 

32.  U.  S. — "Watson  v.  Sutherland,  5 
Wall.  74,  18  L.  ed.  580.  Ala.— Hunting- 
ton r.  Bell,  2  Port.  51;  Fryer  v. 
Austin,  2  Stew.  119.  Ark.— Haycock 
f.  Tarver,  107  Ark.  458,  155  S.  W. 
918.  Fla.— Guerra  f.  Nistal,  66  Fla. 
579,  64  So.  236;  Davidson  r.  Floyd,  15 
Fla.  667.  Ga.— Ben  Hill  County  v. 
Massachusetts  Bond.  &  Ins.  Co.,  144 
Ga.  325,  87  S.  E.  15;  Sanders  r.  Fos- 
ter, 66  Ga.  292;  Hall  v.  Lyon,  37  Ga. 
636.  Idaho, — Kester  v.  Schuldt,  11 
Idaho  663,  85  Pac.  974.  111.— Wende 
v.  Zimmer,  189  111.  App.  490;  Jenney 
V.  Jackson,  6  111.  App.  32.  Ind.— First 
Nat.  Bank  i:  Savin,  47  Ind.  App.  266, 
94   N.   E.   347.     Ky.— Simrall  v.   Grant, 

79  Ky.  435,  3  Ky.  L.  Eep.  208.  Md. 
McCreery  v.  Sutherland,  23  Md.  471, 
481,  87  Am.  Dec.  578.  Miss.— Cooper 
V.  Newell,  36  Miss.  316,  319.  Mo. 
Anderson  v.  Biddls,  10  Mo.  23.  N.  J. 
Margate  Co.  v.  Hand  (N.  J.  Eq.;,  9S 
Atl.  313.  N.  Y.— Chittenden  v.  David- 
son, 20  .Tones  &  S.  421 ;  Newcomb  r. 
Irving  Nat.  Bank,  51  Hun  220,  4  N. 
Y.  Supp.  37,  affirmed  in  51  Hun  639, 
4  N.  Y.  Supp.  39.  Va.— Snavely  v. 
Harkrader,  30  Gratt.  (71  Va.)  487; 
Bowver  v.  Creigh,  3  Eand.  (24  Va.) 
25;  Wilson  v.  Butler,  3  Munf.  (17  Va.) 
559.  Wash.— Cline  Piano  Co.  v.  Sher- 
wood, 57  Wash.  239,  106  Pac.  742; 
Phelan  r.  Smith,  22  Wash.  397,  61  Pac. 
31.  W.  Va.— Williamson  v.  Eussell,  18 
W.  Va.  612;  Walker  v.  Hunt,  2  W. 
Va.  491,  98  Am.  Dec.  779. 

33.  Irwin  r.  Beggs,  24  Colo.  App. 
158,  132  Pac.  385. 
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34.  Eppinger  v.  Scott,  130  Cal.  275, 
62  Pac.  460. 

[a]  Where  no  independent  equity  ia 
shown,  a  court  of  equity  will  not  en- 
join a  sale  under  an  execution  that 
has  been  adjudged  to  be  valid  in  a 
proceeding  at  law  taken  for  that  pur- 
pose. Hayes  v.  Frohock,  56  Fla.  794, 
47  So.  343;  Hollinshead  v.  Woodard, 
128  Ga.  7,  57  S.  E.  79. 

[b]  After  Claim.— Equity  will  not 
enjoin  a  sale  of  the  plaintiff's  property, 
where  he  interposed  a  claim  and  the 
land  was  found  subject.  Welchel  v. 
Gordon,  63  Ga.  610. 

35.  Webb  v.  Newsom,  138  Ga.  342, 
75  S.  E.  106  (where  the  judge  denied 
a  writ  of  mandamus  compelling  the 
sheriff  to  accept  the  affidavit) ;  Wil- 
liams V.  Kennedy,  134  Ga.  339,  67 
S.  E.  821;  McCandless  V.  McKibben, 
99  Ga.  129,  24  S.  E.  872  (where  the 
affidavit  was  insuffi,cient) ;  Newton 
Mfg.  Co.  V.  White,  47  Ga.  400.  See 
]\riller  v.  Baxter,  108  Ga.  600,  34  S. 
E.  169. 

[a]  Where  Sheriff  Violates  Agree- 
ment To  Postpone  Sale. — Where  the 
affidavit  is  insuffic'lent  and  the  sheriff 
refuses  to  accept  it  but  agrees  with 
counsel  to  postpone  the  sale  until  a 
legal  affidfi.^-it  can  be-  tendered  and 
then  violates  such  agreement,  an  in- 
junction against  delivering  a  deed  is 
proper.  Manning  f.'Lacey,  97  Ga.  384, 
23   S.  E.  845. 

[b]  Equity  will  not  dissolve  the  in- 
junction because  the  sheriff  later  ac- 
cepts the  affidavit.  Newton  Mfg.  Co, 
r.  White,  47  Ga.  400. 

36.  Ark. — Haycock  v.  Tarver,  107 
Ark.  458,  155  S."W.  918;  Driggs'  Bank 
r.  Norwood,  49  Ark.  136,  4  S.  W.  448, 
4  Am.  St.  Rep.  30;  Jacks  &  Co.  v.  Big- 
ham,   36   Ark.   481;   Stillwell  v.   Oliver, 
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that  in  the  case  of  a  sale,  removal,  destruction,  or  damage,  an  in- 
jury would  result  to,  the  owner  tor  which  the  remedy  at  law  would 
not  be  full,  complete  and  adiujuate,  equity  will  grant  relief  in  a  proper 
casp.^^  And  notwithstanding  the  property  may  not  possess  this 
special  value,  equity  will  grant  relief  where  both  the  plaintiff  and 
sheriff  are  insolvent.^^ 

4.  Grounds  of  Relief.  —  a.  Defects  and  Irregularities.^^ — (I.)  In 
the  Writ  of  Execution. —  A  court  of  equity  will  not  enjoin  an  execution 
because  of  mere  defects  or  irregularities  in  he  writ,  as  the  party  has 
an  adequate  remedy  at  law."**^  And  generally  equity  will  not  enjoin 
a  sale  under  a  void  execution,  since  the  party  has  an  adequate  remedy 
at  law,  and  since  the  sale  under  an  execution  void  on  its  face,  will 
not  create  a  cloud  on  the  title,*^  though  there  is  authority  to  the  con- 


35  Ark.  184.  Fla.— Guerra  v.  Nistal, 
66  Fla.  579,  64  So.  236.  Ky.— Simrall 
V.  Grant,  79  Ky.  435,  3  Ky.  L.  Rep. 
208.  Mich.— City  Bank  v.  Kurd,  179 
Mich.  454,  146  N.  W.  299,  301.  Okla. 
Payne  v.  Ramsey,  30  Okla.  356,  120 
Pae.  595.  Tenn. — Hammond  v.  St. 
John,  4  Yerg.  107. 

Where  stranger's  personalty  is  levied 
on,  see  infra,  IV,  E,  4,  a,   (111;,   (B), 

(2). 

37.  Ark. — Driggs'  Bank  v.  Norwood, 
49  Ark.  136,  4  S.  W.  448,  4  Am.  St. 
Rop.  30;  Stillwell  v.  Oliver,  35  Ark. 
184.  ria.— Davidson  r.  Floyd,  15  Fla. 
6G7.  Tenn. — Hammond  v.  St.  John,  4 
Yerg.   107. 

38.  Bristol  V.  Hallyburton,  93  N.  C. 
384. 

39.  Defects  in  the  judgment  or  pro- 
ceedings leading  up  thereto  as  a  ground 
for  injunction  against  enforcement  of 
the  judgment,  see  15  Standard  Prog. 
298,  et  seq. 

40.  Ala. — Henderson  r.  Holman,  193 
Ala.  262,  69  So.  424;  Triest  &  Co.  v. 
Enslen,  106  Ala.  180,  17  So.  356.  Del. 
Hastings  v.  Cropper,  3  Del.  Ch.  165. 
ria.— Wordehoff  r.  Evers,  18  Fla.  339; 
Robinson  v.  Yon,  8  Fla.  350.  Ga. 
Wadley  r.  Oertel,  140  Ga.  326,  78  S. 
E.  912.  111. — Robinson  v.  Chesseldine, 
5  HI.  332;  Beaird  v.  Foreman,  1  HI. 
385,  12  Am.  Dec.  197.  Kan.— Kansas 
Farmers'  Mut.  F.  Ins.  Co.  r.  Amick, 
45  Kan.  74,  25  Pac.  211.  La.— Rooks 
V.  Williams,  13  La.  Ann.  374,  where 
writ  issued  in  name  of  deceased  cred- 
itor. Minn. — La  Crosse  &  Minn.  Pack- 
et Co.  r.  Reynolds,  12  Minn.  213.  Miss. 
Amnions  r.  Whitehead,  31  Miss.  99, 
where  the  writ  issued  in  the  name  of 
the    administrator    without    revival    by 


scire  facias.  N.  C. — Foard  v.  Alex- 
ander, 64  N.  C.  69.  Ohio. — Dunn  & 
Co.  V.  Springmeier,  7  Ohio  Dec.  (Re- 
print) 339,  2  W.  L.  Bui.  127.  Okla, 
Harris  v.  Smiley,  36  Okla.  89,  128  Pac, 
276.  Ore. — Marks  f.  Stephens,  38  Ore, 
65,  63  Pac.  824,  84  Am.  St.  Rep.  750. 
Tenn. — Williams  v.  Wright,  9  Humph. 
493,  502.  Tex.— Dunson  v.  Spradlev 
(Tex,  Civ,  App.),  40  S,  W,  327. 

[a]  But  see  Elson  v.  O'Dowd,  40 
i  Ind.  300,  where  the  court  says  by  way 
of  dictum  that  the  fact  that  the  exe- 
cution is  not  directed  against  all  the 
judgment  debtors  constitutes  a  valiil 
reason  for  enjoining  a  levy  upon  the 
property  of  the  replevin  bail. 

[li]  The  absence  of  internal  revenue 
stamps  from  the  assignment  of  a  judg- 
ment does  not  affect  the  validity  of 
execution  issued  on  the  judgment,  and 
affords  no  ground  for  restraining  their 
enforcement.  Campbell  v.  Johnston,  3 
Del.  Ch.  94. 

41.  Ala. — Henderson  r.  Holman,  193 
Ala.  262,  69  So.  424;  Martin  v.  Atkin- 
son, 108  Ala.  314,  18  So.  888.  Cal. 
Gates  V.  Lane,  49  Cal.  266;  Sanchez 
V.  Carriaga,  31  Cal.  170.  Fla.— Worde- 
hoff V.  Evers,  18  Fla.  339;  Davidson  v. 
Secgar,  15  Fla.  671.  111.— Beaird  r. 
Foreman,  1  111.  385,  12  Am.  Dec.  197. 
Minn. — Hanson  v.  Johnson,  20  Minn. 
194;  La  Crosse  &  Minn.  Packet  Co. 
V.  Revnolds.  12  Minn.  213.  Mo.— St. 
Louis,"  etc.  R.  Co.  r.  Lowder,  138  Mo. 
533,  39  S.  W.  799;  St.  Louis,  etc.  R. 
Co.  V.  Lowder,  38  S.  W.  550;  Russell 
V.  Inter-State  Lumb.  Co.,  112  Mo.  40, 
20  S.  W.  26;  Howlett  r.  Turner.  93 
]\[o.  App.  20.  Okla. — Harris  r.  Smiley, 
36  Okla.  89,  128  Pac.  276.  Ore.— Far- 
ris  V.  Hayes,  9  Ore.  81.     S.  C— Attor- 
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trary.^-  It  has  been  held  that  an  injunction  vn]!  not  be  granted  on 
the  ground  that  execution  does  not  conform  to  the  judgment,*^  that 
it  misdescribes  the  judgment/*  or  that  it  issues  for  an  amount  exceed- 
ing the  amount  of  the  judgment  or  for  more  than  is  due.*^ 

(II.)  lu  the  Issuance  of  the  Writ,  —  (A.)  In  General.  —  Generally 
equity  will  not  enjoin  an  execution  that  has  been  irregularly  or  im- 
providently  issued  as  the  party  has  a  remedy  at  law.**^    Accordingly 


ney  General  v.  Baker,  9  Rich.  Eq.  521. 
Tenn. — Williams  v.  Wright,  9  Humph. 
493,  502. 

[a]  An  execution  apparently  reg- 
ular on  its  face  will  not  be  adjudged 
void,  at  least  until  an  effort  for  relief 
has  been  made  in  the  tribunal  from 
which  it  issued.  Beaird  v.  Foreman,  1 
111.  385,  12  Am.  Dec.  197. 

[b]  Adequate  IiCgal  Remedy. — An 
irregular  or  void  execution,  or  an  exe- 
cution issued  on  a  void  judgment,  is 
always  open  to  direct  attack  by  the 
judgment  debtor  upon  affidavit  of  il- 
legality or  motion  to  discharge  the 
property  seized  thereunder,  or  to  quash 
or  set  aside,  and  hence  injunction  will 
not  lie.  Harris  v.  Smiley,  36  Okla. 
89,  128  Pac.  276. 

42.  Ind. — Vincennes  Nat.  Bank  v, 
Hargrove,  80  Ind.  364;  Vincennes  Nat. 
Bank  v.  Cockrum,  80  Ind.  355,  holding 
an  execution  upon  an  invalid  recog- 
nizance is  void  and  will  be  enjoined, 
la.— McConkie  f.  Landt,  126  Iowa  317, 
101  N.  W.  1121  (holding  injunction  is 
proper  remedy  where  the  court  makes 
an  order  in  vacation  without  notice 
directing  the  clerk  to  issue  execution) ; 
Meek  v.  Bunker,  33  Iowa  169,  where 
execution  issued  in  name  of  dead  plain- 
tiff. Kan. — Kansas  Farmers'  Mut.  F. 
Ins.  Co.  V.  Amick,  45  Kan.  74,  25  Pac. 
211.  Tex.— Dailey  v.  Wynn,  33  Tex, 
614  (where  creditor  died  before  writ 
issued) ;  Trammell  V.  Watson,  25  Tex. 
Supp.  210. 

43.  Ind.— Martin  v.  Pifer,  96  Ind. 
245.  Ohio. — Dunn  &  Co.  v.  Spring- 
meier,  7  Ohio  Dec.  (Reprint)  339,  2 
W.  L.  Bui.  127.  Tex. — Dunson  v. 
Spradley  (Tex.  Civ.  App.),  40  S.  W. 
327. 

44.  Dunson  v.  Spradley  (Tex.  Civ. 
App.),  40  S.  W.  327. 

45.  Henderson  v.  Holman,  193  Ala. 
262,  69  So.  424;  Triest  &  Co.  v.  Enslen, 
106  Ala.  180,  17  So.  356  (where  exe- 
cution exceeded  the  penalty  of  a  for- 
feited claim  bond);  Sample  v.  Ross' 
Adnar.,    16    OhiQ    419,    where    an    exe- 
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eution  was  issued  against  a  successor 
of  the  attorney  's  rights  at  the  instance 
of  a  divorcee,  for  a  certain  proportion 
of  the  alimony  which  under  contract 
was  to  be  paid  to  the  attorney  for 
his  fee.  Contra,  Guillory  v.  Latour, 
138  La.  142,  70  So.  66;  Harper  v.  Terry, 
16  La.  Ann.  216.  But  the  issuance 
of  a  fieri  facias  for  too  large  a  sum 
due  to  an  error  in  the  calculation  of 
interest  on  a  judgment  is  not  ground 
for  an  injunction.  Walker  v.  Villa- 
vaso,  26  La.  Ann.  42. 

[a]  Where  credits  (1)  are  not  en- 
tered on  a  fieri  facias  no  relief  by  in- 
junction will  be  granted  generally. 
Ga.— Brown  v.  Wilson,  56  6a.  534.  Ind. 
Cline  V.  Lowe,  3  Ind.  527.  Md. — Gor- 
such  V.  Thomas,  57  Md.  334.  Tex. 
Compare,  Williams  v.  Bradbury,  9  Tex. 
487,  holding  petition  suffi|Cient.  (2) 
But  a  subsequent  execution  creditor 
may  obtain  an  injunction  until  the 
payments  are  ascertained  and  the  cred- 
itor gives  credit  for  them.  Peshine  v. 
Binns,  11  N.  J.  Eq.  101.  (3)  And 
where  a  sheriff  levied  an  execution 
against  the  principal  and  falsely  re- 
turned "no  money  made,"  the  surety 
may  enjoin  an  alias  to  the  extent  of 
the  amount  made  on  the  first  writ. 
Fryer  v.  Austill,  2  Stew.  (Ala.)  119. 
Payment  of  judgment  as  a  ground  of 
relief,  see  the  title  "Judgments." 

46.  Ark. — Anthony  &  Brodie  V. 
Shannon,  8  Ark.  52.  Colo. — Irwin  V. 
Beggs,  24  Colo.  App.  158,  132  Pac. 
385.  Del. — Hastings  v.  Cropper,  3  Del. 
Ch.  165.  111. — Greenup  v.  Brown,  1  HI. 
252.  Ind. — Berry  v.  Nichols,  96  Ind. 
287  (absence  of  praecipe) ;  Cline  v, 
Lowe,  3  Ind|'.  527^  where  after  re- 
covering judgment  on  a  delivery  bond 
and  collecting  but  not  crediting  a  part 
thereof,  another  execution  issued  on 
the  original  judgment.  Miss. — Thomas 
V.  Tappan,  Freem.  472.  Mo. — Ostmann 
V.  Frey,  148  Mo.  App.  284,  128  S.  W. 
257.  Ore. — Marks  v.  Stephens,  .S8  Ore. 
65,  63  Pac.  824,  84  Am.  St.  Rep.  750, 
Pa.— Nelson  v.  Guffey,  131  Pa.  273,  291, 
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an  injunction  will  not  lie  on  the  ground  of  a  premature  issuance  of 
the  wril/^  an  improper  issuance  of  a  second  execution/*'  or  the  issuance 
and  levy  in  violation  of  an  agreement  to  stay  execution.^^  But  where 
the  legal  remedy  is  inadequate,'^"  where  complicated  questions  of  law 
or  fact  are  involved  which  can  be  properly  presented  only  upon  ap- 
propriate pleadings,^^  or  where,  it  has  been  held,  an  execution  issued 
in  violation  of  a  statute  prohibiting  it^-  equitable  relief  by  injunction 
may  be  had. 

(B.)    Wi^ERE  Writ  Issued  Without  a  Judgment.  —  Some  courts  of  equity 
will  not  enjoin  an  execution  issued  without  a  judgment  or  bond," 


18  Atl.  1073.     Eng.— Garstin  v.  Asplin, 
1  Madd.  150,  56  Eng.  Reprint  57. 

[a]  But  see  Jacobs  v.  Jacobs,  23 
Ky.  L.  Rep.  186,  62  S.  W.  263,  in 
which  an  injunction  was  granted  where 
the  judgment  was  too  indefinite  to 
authorize  the   clerk   to   issue  execution. 

[b]  Issuance  at  Instance  of  Stran- 
ger.— Where  the  person  seeking  to  have 
execution  issued  is  not  the  owner  of 
the  judgment^  an  injunction  against 
issuing  execution  will  be  awarded. 
Kruegel  v.  Jones  (Tex.  Civ.  App.),  143 
S.  W.  989;  Kruegel  V.  Murphv  (Tex. 
Civ.  App.),  126  S.  W.  680;  Kruegel  v. 
Rawlins  (Tex.  Civ.  App.),  121  S.  W. 
216. 

47.  Williams  v.  Douglass,  47  La. 
Ann.  1277,  17  So.  805;  Isler  v.  Willis, 
1  Pat.  &  H.  (Va.)  43.  But  see  Greene 
V.  Johnson,  21  La.  Ann.  464;  Girard  v. 
Hirsch,  6  La.  Ann.  651,  holding  an  in- 
junction to  be  a  proper  remedy  where 
execution  issued  before  the  expiration 
of  a  stav  thereof. 

[a]  Since  Creditor  Can  Immediately 
Take  Out  Another  Execution. — Dayton 
r.   Commercial   Bank,   6  Rob.    (La.)'  17, 

fb]  A  defendant  who  fails  to  ap- 
peal cannot  enjoin  an  execution  on  the 
ground  it  issued  before  the  judgment 
of  the  appellate  court  affirming  tho 
judgment  was  filed,  as  the  plaintiff 
could  abandon  his  appeal  at  any  time. 
Savoie    v.   Thibodaux,   29   La.   Ann.   51. 

48.  Gregory  v.  Ford,  14  Cal.  138,  73 
Am.  Dec.  639.  But  see  Lasselle  v. 
Moore,  1  Blackf.  (Ind.)  220;  Wagner 
r    Pegues,  10  S.  C.  259. 

fa]  But  if  two  executions  issue  sim- 
ultaneously on  the  same  judgment,  and 
one  of  them  be  acted  on,  the  other  may 
bo  enjoined  if  attempted  to  be  enforced 
also.  Hudson  v.  Dangerfield,  2  La.  63, 
20   Am.  Dec.  297. 

[b]  Where  the  creditor  maintains 
two  esecutions  on  a  judgment  at  tho 


same  time,  but  in  different  states, 
equity  will  enjoin  one  until  it  is  shown 
that  the  judgment  is  satisfied  or  the 
creditor  has  exhausted  his  remedy  on 
the  other  execution.  Newell  v.  Mor- 
ton, 3  Rob.  (La.)  102. 

49.  Ark.— Fowler  v.  Williams,  20 
Ark.  641.  Cal. — Moulton  r.  Knapp,  85 
Cal.  385,  24  Pac.  803.  la.— Anamosa 
r.  Wurzbacher,  37  Iowa  25,  holding 
plaintiff  had  no  standing  in  court  as 
he   had   made   no   offer   of  performance. 

But  see  Thomas'  Trustees  v.  Brash- 
ear,  4  Mon.  (Kv.)  65;  Crook  v.  Lips- 
comb, 30  Tex.  Civ.  App.  567,  70  S.  W, 
993,  where  a  levy  was  made  in  viola- 
tion of  an  agreement  not  to  levy.  And 
compare  Thurman  v.  Burt,  53  111.  129, 
specifically  enforcing  an  agreement  as 
to  a  stay  of  execution. 

Violation  of  agreement  as  to  order 
of  levy  as  ground  for  injunction,  see 
infra,  IV,  E,  4,  c. 

50.  Suavely  v.  Harkrader,  30  Gratt, 
(71  Va.)  487  (where  the  remedy  by 
motion  to  quash  is  not  speedy  enough) ; 
Shackelford  v.  Apperson,  6  Gratt.  (47 
Va.)  451  (where  relief  is  sought  in 
vacation);  Grant  v.  Cole,  23  Wash.  542, 
63  Pac.  263. 

51.  Irwin  v.  Beggs,  24  Colo.  App, 
158,  132  Pac.  385. 

52.  New  Orleans  V.  Ruleff,  23  La. 
Ann.  708;  Bramel  r.  Ratliff,  54  Wash. 
581,  103  Pac.  817,  where  an  execution 
issued  from  a  county  other  than  that 
in    whicli    the    judgment   was    rendered. 

[a]  A  fieri  facias  issued  against  a 
municipality  in  violation  of  a  statute 
piohiliiting  it  and  providing  otlier 
methods  of  satisfying  judgments,  will 
be  enjoined.  New  Orleans  v.  Ruleff, 
23   La.   Ann.   708. 

53.  Ark. — Scanland  v.  Mixer,  34 
Ark.  354,  issuance  after  the  taking  of 
an  appeal.  Fla. — Davidson  c.  Seesrar, 
15  Fla.  671;  Davidson  v.  Floyd,  15  Fla. 
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placed  by  law  on  the  footing  of  a  juclgmcnt,  but  others  hold  to  the 
contrary.^* 

(C.)  \Yhere  Jitdgmext  Is  Dormant.  —  According  to  some  authorities 
a  suit  in  equity  will  not  lie  to  enjoin  an  execution  upon  a  dormant 
judgment  for  the  reason  that  the  party  has  an  adequate  remedy  at 
lav,%  or  that  the  sale  under  such  an  execution  would  not  east  a  cloud 
on  the  plaintiff's  land.^^  But  others  hold  that  a  suit  in  equity  will 
lie,^''  notwithstanding  the  remedy  in  the  original  action." 

(III.)  In  the  Levy.  —  (A.)  In  General.  —  Irregularities  in  the  levy  are 
not  ground  for  injunctive  relief.^^    But  an  injunction  will  lie  where 


667.  Ky. — Ewell  v.  Jackson,  33  Ky. 
L.  Eep.  673,  110  S.  W.  860,  where 
judgment  is  unsigned.  But  see 
Schneider  v.  Artsman,  16  Ky.  L.  Eep. 
350,  holding  proceeding  not  barred  by 
an  order  overruling  a  motion  to  quash. 
Mo.— Farris  v.  Smithpeter,  180  Mo. 
App.  466,  166  S.  W.  655;  Ostmann  r. 
Frey,  148  Mo.  App.  284,  128  S.  W.  257, 
■where  judgment  was  superseded  by  an 
appeal. 

54.  Ga.— Hall  v.  Lyon,  37  Ga.  636. 
Ind.— Sare  v.  Butcher,  141  Ind.  146,  40 
N.  E.  749.  Cojrvpare  Lasselle  v.  Moore, 
1  Blackf.  226.  Kan. — Olson  v.  Nun- 
nally,  47  Kan.  391,  28  Pac.  149,  27 
Am.  St.  Eep.  296.  Tex.— Alsup  &  Co. 
V.  Allen,  43  Tex.  598;  Trammell  v.  Wat- 
son, 25  Tex.  Supp.  210;  Hubbart  v. 
Willis  State  Bank  (Tex.  Civ.  App.), 
152  S.  W.  458;  Western  Union  Tel.  Co. 
V.  McK?e  Bros.  (Tex.  Civ.  App.),  135 
S.  W.  658. 

[a]  Where  an  appeal  is  properly 
perfected  so  that  there  will  be  a  trial 
de  novo,  the  judgment  is  vacated.  _A 
dismissal  of  the  appeal  does  not  rein- 
state the  judgment  and  an  execution 
issued  thereon  is  unauthorized  and 
will  be  enjoined.  Western  Union  Tel. 
Co.  V.  McKee  Bros.  (Tex.  Civ.  App.), 
135  S.  W.  658. 

[b]  Wliere  the  record  of  the  judg- 
ment has  been  destroyed  and  had  not 
been  substituted  when  execution'  is- 
sued, an  injunction  is  properly  issued. 
Cyrus  r.  Hicks,  20  Tex.  483. 

fc]  "WTiere  the  defendant  fails  to 
raise  the  defense  of  the  existence  of  a 
remedy  at  law,  equity  will  relieve  from 
an  execution  issued  on  a  judgment  on 
the  first  trial  which  was  vacated  by  a 
second  trial.  Miller  v.  Longacre,  26 
Ohio  St.  291. 

55.  Cal.— Mayo  v.  Bryts,  47  Cal. 
626.  But  pee  Stout  v.  Macy,  22  Cal. 
647.      Minn-— Hanson    ^•.    Johnson,    20 
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Minn.  194.  N.  C. — Foard  t.  Alexander, 
64  N.  C.  69;  Perkins  v.  Bullinger,  2  N. 
C  367.  Ohio.— Wittstein  v.  Huntsman, 
20  Ohio  Cir.  Ct.  (N.  S.)  404,  distinguish- 
ing Krinke  v.  Parish,  6  Ohio  Cir.  Dec. 
30,  9  Ohio  Cir.  Ct.  141,  on  the  ground 
that  the  relief  there  was  sought  three 
days  before  the  sale  was  to  take  place 
and  the  remedy  by  motion  was  inade- 
quate. 

[a]  In  Texas  if  it  appears  that  the 
judgment  has  not  been  paid,  the  in- 
junction will  be  denied.  Seymour  v. 
Hill,  67  Tex.  385,  3  S.  W.  313  {dis- 
tinguishing North  V.  Swing,  24  Tex. 
193,  and  Watson  v.  Newsham,  17  Tex. 
437,  in  which  injunctions  were  granted 
Restraining  executions  upon  dormant 
judgments,  on  the  ground  that  in 
neither  was  any  inquiry  made  whether 
the  judgments  were  unpaid  and  that 
no  relief  based  on  them  was  asked); 
Spiller  V.  Hollinger  (Tex.  Civ.  App.), 
148  S.  W.  338.  See  also  Buie  v.  Crouch, 
37  Tex.  53.  Compare  Snow  v.  Nash,  50 
Tex.  216,  granting  an   injunction. 

56.  Ind. — See  Shanklin  v.  Sims,  110 
Ind.  143,  11  N.  E.  32.  Kan.— Sparks 
V.  Martin,  96  Kan.  282,  150  Pac.  532; 
Updegrafe  v.  Lucas,  76  Kan.  456,  93 
Pac.  630,  13  Ann.  Cas.  860.  Neb. 
Predohl  v.  O 'Sullivan,  59  Neb.  311,  80 
N.  W.  903.  See  Eickards  V.  Coon,  13 
1  Neb.   419,    14   N.   W.    162. 

[a]  But  one  ■who  enjoins  a  judg- 
ment until  its  lien  is  barred  by  lapse 
of  time  cannot  obtain  a  perpetual  in- 
junction against  the  enforcement  of 
ihe  judgment  on  this  ground.  Work  v. 
Harper,  31  Miss.  107,  66  Am.  Dec.  549. 
See  also  Sugg  v.  Thrasher,  30  Miss. 
135.  But  see  Kilpatrick  v.  Byrne,  25 
Miss.  571. 

57.  Updegraff  v.  Lucas,  76  Kan. 
456,  93  Pac.  630,  94  Pac.  121,  13  Ann. 
Cas.  860,  note. 

58.  Ga. — Boggess  v.  Lowrey,  78  Ga. 
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the  legal  remedy  is  not  speedy  and  adequate.^^  And  where  a  levy  is 
made  in  violation  of  an  express  statute,**"  or  where  because  of  some 
omission,  subsequent  proceedings  will  be  void;**^  or  where  the  judg- 
ment has  been  wholly  or  partially  satisfied,"-  an  injunction  is  some- 
times allowed. 

Generally  equity  will  not  enjoin  an  execution  on  the  ground  that 
the  sheriff  levied  on  property  not  subject  to  the  execution,**^  that  he 


539,  3  S.  E.  771,  6  Am.  St.  Rep.  279. 
La. — Gusman  v.  De  Poret,  33  La.  Ann. 
333;  Deville  v.  Hayes,  23  La.  Ann.  .550; 
Dabbs  V.  Hemken,  3  Rob.  123,  omis- 
sion in  notice  of  seizure  to  mention 
onet  of  the  three  executions  in  the 
Bheriflf's  hands.  Ore. — Marks  v.  Ste- 
phens, 38  Ore.  65,  63  Pac.  824,  84  Am. 
St.  Rep.  750.  Tenn.— Laflferty  v.  Conn, 
S  Sneed  221.  Tex,— Forbes,  Brooks  & 
Co.  V.  Hill,  Dall.  Dig.  486.  But  see 
Wills  Point  Bank  i-.  Bates,  76  Tex. 
329,  13  S.  W.  309,  holding  an  injunc- 
tion to  be  an  appropriate  remedy 
against  errors  occurring  subsequent  to 
judgment  with  regard  to  the  levy  and 
the   collection    of    the   final   process. 

[a]  A  levy  under  a  dormant  exe- 
cution will  not  be  enjoined  in  the  ab- 
sence of  a  showing  of  insolvency  of  ths 
defendants.  Green  v.  Bank  of  George- 
town,  10   Rich.   Eq.    (S.   C.)    27. 

Wliere  execution  issues  on  a  dormant 
judgment,  ses  supra,  IV,  E,  4,  a,  (II), 
(C). 

59.  Grant  v.  Cole,  23  Wash.  542,  63 
Pac.  263. 

60.  Titus  V.  Ginheimer,  27  111.  462, 
holding  that  where  a  constable  levies 
on  real  property,  he  acts  in  excess  of 
his  authority  and  may  be  enjoined. 
See  Appeal  of  Boyd,  2  Monag.  (Pa.; 
399,   15   Atl.   736. 

[a]  Under  a  statute  expressly  for- 
bidding a  levy  upon  the  separate  prop- 
erty of  a  wife  for  the  dcl)ts  of  the  hus- 
band. But  if  the  creditor  alleges  the 
property  to  belong  to  the  husband  an 
injunction  will  not  be  granted.  Hunt- 
er's Appeal,  40  Pa.  194;  Dver  v.  Peo- 
ple's Bank,  9  Phila.  (Pa.)  159,  31  Leg. 
Int.  28.  And  see  infra  IV,  E,  4,  a, 
(III),  (B),  and  11  Standard  Proc.  810. 

fb]  An  execution  against  a  quasi- 
public  corporation,  such  as  a  fire  insur- 
ance patrol,  cannot  be  levied  on  prop- 
eity  necessary  to  its  existence  apart 
from  its  franchises,  and  a  levy  thus 
made  will  be  enjoined.  Appeal  of 
Boyd,  2  Monag.  (Pa.)  :^99,  15  .\tl.  736. 

[c]    Levy  by  Seizure  Instead  of  by 


Notice. — Where  the  sheriff  levying  an 
execution  against  a  partner  seized  and 
removed  part  of  the  stock  of  goods  of 
the  partnership  in  possession  of  a  trus- 
tee instead  of  levying  by  notice  as  re- 
quired by  statute,  the  trustee  upon  a 
showing  that  by  the  seizure  the  re- 
mainder of  the  stock  was  greatly  de- 
preciated and  the  trust  estate  damaged 
may  by  injunction  compel  the  restora- 
tion of  the  goods.  Sumner  v.  Crawford, 
91  Tex.  129,  41  S.  W.  994. 

61.  Lopene  v.  MeCan,  28  La.  Ann. 
749;  Galbraith  v.  Snyder,  2  La.  Ann. 
492,  where  copies  of  notes  were  §eized. 

62.  See    15   Standard   Proc.   341. 

63.  Hitchcock  v.  Culver,  107  Ga. 
184,  33  S.  E.  35.  But  see  Lanier  t. 
Adams,  Thorne  &  Co.,  72  Ga.  145, 
granting  a  temporary  injunction  pend- 
ing the  hearing  and  determination  of 
the  question  whether  goods  were  sub- 
ject to  levy. 

[a]  Property  of  Legislator. — A 
member  of  the  assembly  cannot  obtain 
an  injunction  against  an  execution  at 
law  against  his  property  on  the  ground 
of  his  privilege.  Botts  v.  Tabb,  10 
Leigh    (37    Va.)    616. 

[b]  But  a  mortgagee  or  trustee  in 
a  deed  of  trust  may  obtain  an  injunc- 
tion against  a  sale  of  land  under  a 
judgment  and  execution  to  which  it  is 
not  subject.  Whitfield  v.  Clark,  48 
Ala.  555. 

[c]  The  sale  of  property  necessary 
to  the  enj03rment  of  a  franchise  which 
is  of  little  value  apart  from  the  fran- 
chise will  be  enjoined  as  it  would  bo 
unjust  to  other  creditors  of  the  cor- 
]>oration  to  take  this  property  and 
thereby  destroy  the  value  of  the  prop- 
crtv  owned  bv  the  companv.  Gue  c. 
Tide  Water  Canal  Co.,  24  How.  (U.  S.) 
257,  16  L.  ed.  635. 

[d]  Property  of  a  public  corpora- 
tion mortgaged  to  the  state  for  money 
loaned  by  tlie  state  and  necessary  to 
the  operation  of  the  corporation  is  not 
subjc'-t  to  execution  and  a  seizure 
thereof  by   a  general  creditor  will  be 
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did  not  mal<e  the  requisite  seizure,*'*  that  he  is  incompetent  to  act,"^ 
or  that  the  levy  is  excessive.*^^  Injunction  is  not  a  proper  remedy 
to  restrain  oppressive  or  illegal  acts  of  the  officer  making  a  levy.«^ 
But  injunction  has  been  held  proper  to  restrain  proceedings  en 
execution  where  the  property  levied  on  is  in  custodia  legis,*'^  or  where 
no  notice  of  seizure  was  given,*^^  or  where  ihe  officer  is  attempting  to 
execute  the  writ  beyond  his  jurisdiction.^^ 

(B.)  Le\'Y  on  Property  op  Strangers. ti  —  (1.)  Where  Levy  Is  Threatened. 
It  has  been  held  that  one  who  is  not  a  party  to  the  proceedings  in 
which  a  judgment  is  rendered  may  enjoin  a  threatened  levy  of  an 
execution  upon  his  property." 


enjoined.  Brown  v.  State,  114  U.  S. 
598,  5  Sup.  Ct.  1065,  29  L.  ed.  233; 
Bradv  v.  Johnson,  75  Md.  445,  26  Atl. 
49,  27  L.  E.  A.  737.  See  also  Brady  v. 
State,  26  Md.  290;  Boyd  v.  Chesa- 
peake &  Ohio  Canal  Co.,  17  Md.  195, 
79  Am.  Dee.  546. 

64.  Calderwood  V.  Prevost,  9  Eob. 
(La.)  182,  the  plaintiff  will  not  sus- 
tain injury  and  he  can  cure  the  ir- 
regularity by  delivering  the  personalty 
to  the  officer. 

65.  Turner  v.  Hill,  21  La.  Ann.  543. 

66.  Ga. — See  Miller  v.  Baxter,  108 
Ga.  600,  34  S.  E.  169  (levy  held  not 
excessive);  Saffold  v.  Foster,  75  Ga. 
233,  holding  levy  not  excessive.  111. 
Palmer  v.  Gardener,  77  111.  143.  La. 
Lambeth  v.  Sentell,  38  La.  Ann.  691; 
Gusman  V.  De  Poret,  33  La.  Ann.  333; 
Hefner  v.  Hesse,  29  La.  Ann.  149; 
Dabbs  V.  Hemken,  3  Eob.  123.  Mo, 
Cantwell  v.  Johnson,  236  Mo.  575,  139 
S.  W.  365,  376. 

[a]  All  excessive  levy  on  realty  is 
not  ground  for  an  injunction,  especially 
where  it  is  not  shown  that  the  defend- 
ant offered  and  is  ready  to  place  per- 
sonal property  in  the  hands  of  the  offi- 
cer sufficient  to  satisfy  the  execution. 
Cook  V.  De  la  Garza,  13  Tex.  431. 

67.  Beaird  v.  Foreman,  1  111.  385, 
12  Am.  Dec.  197.  See  Miller  V.  Bax- 
ter, 108  Ga.  600,  34  S.  E.  169. 

68.  Ind.— Stout  v.  La  Follette,  64 
Ind.  365.  Kan. — Eyan  v.  Parris,  4S 
Kan.  765,  30  Pac.  172.  Mont.— Gard- 
iner V.  Caldwell,  41  Cent.  L.  J.  133, 
where  proj^erty  is  in  the  hands  of  a 
receiver.  Pa. — Thompson  v.  McCleary, 
159  Pa.  189,  28  Atl.  254,  where  suit 
was  brought  by  receiver. 

Contra,  Endres  v.  Lloyd,  56  Ga.  547; 
Boyce  v.  Waller,  9  Dana   (Ky.)   478. 

fa]  Where  goods  levied  on  are 
seized  on  another  execution,  a  sale  un- 
der the  latter  will  not  be  enjoined  as 
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the  party  has  a  complete  remedy  at 
law.  Endres  v.  Lloyd,  56  Ga.  547; 
Boyce  v.  Waller,  9  Dana   (Ky.)   478. 

[b]  Goods  retained  by  a  sheriff  on 
giving  bond  in  a  replevin  suit  are  in 
custodia  legis  and  a  sale  thereof  by 
the  sheriff  on  a  subsequent  execution 
will  be  enjoined.  Eyan  v.  Parris,  48 
Kan.  765,  30  Pac.   172. 

[c]  Levy  on  Property  in  Hands  of 
Federal  Olficer. — Where  property  lev- 
ied on  under  a  federal  execution  is 
subsequently  levied  on  by  the  sheriff 
under  a  state  execution,  the  levy  of 
the  sheriff  will  be  enjoined.  Hall  v. 
Boyd,  52  Ga.  456. 

[d]  Where  Land  Is  in  Sister  State. 
But  a  court  of  equity  which  has  ap- 
pointed a  receiver  of  lands  in  a  for- 
eign state  cannot  enjoin  a  citizen  of 
that  state  who  is  not  a  party  to  the 
suit  in  which  the  receiver  was  ap- 
pointed from  causing  a  levy  to  be  made 
on  the  propertv.  Schindelholz  v.  Cul- 
lum,  55  Fed.  885,  5  C.  C.  A.  293,  12 
L'.  S.  App.  242. 

69.  Lapene  v.  McCan,  28  La.  Ann. 
749;  O'Hara  V.  Folwell,  26  La.  Ann. 
370. 

70.  Needles  v.  Frost,  2  Okla.  19,  35 
Pac.  574. 

fa]  Execution  Beyond  Jurisdiction. 
Wherever  an  attempt  is  made  to  exe- 
cute a  writ  without  reference  to  the 
place  where  the  judgment  was  rend- 
eied  or  where  the  plaintiff  resides,  an 
injunction  may  be  sued  out.  Todd  v. 
Ei'chmond,  Man.  Unrep.  Cas.   (La.)  268. 

71.  Injunction  against  levy  upon 
partnership  property  for  individual 
debt,  and  vice  versa,  see  the  title 
"Partnership." 

Where    property   of   wife    or   of   the 

husband    and    wife    is   levied   on   under 

an   execution   against   the   husband,  see 

n   Standard  Proc.  812. 

I     72.    Tierney  v.  Evans,  92  Neb.  330, 
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(2.)  Where  Property  Is  Personal. —  Althoug^h  it  has  apparontlv  been 
held  to  the  contrary,"  as  a  general  rule  an  owner  of  personal  property, 
not  shown  to  be  of  such  character  that  its  loss  cannot  be  fully  com- 
pensated in  damages,  cannot  enjoin  a  levy  and  sale  of  it  under  an 
execution  against  another  person^*  as  he  is  deemed  to  have  an  ade- 


138  N.  W.  140.    See  Elson  v.  O'Dowd, 
40  Ind.  300. 

73.  Colo.— Weber  v.  Bullock,  19 
Colo.  214,  35  Pac.  183,  granting  relief 
to  the  owner  of  shares  of  stock  which 
■were  not  transferred  on  the  books  of 
the  company  because  of  the  fault  of 
the  officers  and  which  are  levied  on  as 
the  property  of  the  assignor,  although 
he  has  a  remedy  by  action  against  the 
company  to  recover  the  statutory  pen- 
alty and  damages.  La. — Poincy  i". 
Burke,  28  La.  Ann.  673;  Gay  &  Co.  v. 
Nicol,  28  La.  Ann.  227;  Barron  v.  Sol- 
libellos,  26  La.  Ann.  289;  Deville  v. 
Hayes,  23  La.  Ann.  550;  Lewis  v.  Dan- 
iels, 23  La.  Ann.  170;  Gogreve  v.  Wind- 
horst, 21  La.  Ann.  296;  Twitty  r. 
Clarke,  14  La.  Ann.  503.  Tenn.— Grant 
V.  Chester,  58  S.  W.  485.  But  see 
Loftin   r.   Espy,  4  Yerg.   84. 

S«e  Van  Norden  r.  Morton,  99  U.  S. 
378,  25  L.  ed.  453,  holding  the  code 
of  Louisiana  authorizing  an  injunction 
when  the  sheriff  has  seized  property  not 
belonging  to  the  defendant  obviously 
refers  to  the  control  of  the  court  over 
its  own  officer.  The  remedy  needs  no 
formal  chancery  proceedings  but  a  peti- 
tion or  motion  with  notice  to  the  sher- 
iff only. 

74.  U.  S. — Van  Norden  v.  Morton, 
99  U.  S.  378,  25  L.  ed.  453;  Chaffee  r. 
Coggshall,  6  Leg.  Gaz.  342,  5  Fed.  Cas. 
No.  2,571a.  Ala. — Baldridge  r.  Eason, 
99  Ala.  516,  13  So.  74;  Bissell  v.  Lind- 
say, 9  Ala.  162;  Marriott  r.  Givens,  8 
Ala.  694;  Gunn  r.  Harrison,  7  Ala.  585. 
Ark.— Sanders  r.  Sanders,  20  Ark.  610. 
Conn. — Johnson  r.  Connecticut  Bank, 
21  Conn.  14S.  Compare  Worthington  v. 
Broom,  1  Root  279.  111. — Greenberg  r. 
Holmes,  100  111.  App.  186.  Ind.— Boone 
V.  A''an  Gorder,  164  Ind.  499,  74  N.  E. 
4,  108  Am.  St.  T?op.  314  (corporate 
stock);  Allen  r.  Winstandlv,  135  Ind. 
105.  34  N.  E.  699;  Henderson  r.  Bates, 
3  Blackf.  460.  Ky.— Young's  Exr.  r. 
Yon n ST,  9  B.  Mon.  66;  Bovce  v.  Waller, 
9  Dana  478;  Hall  v.  Davis,  5  J.  J. 
Marsh.  290;  Payne  r.  Owings,  4  Mon. 
80  ("elnve  property);  Watkins  r.  Logan. 
3  Mon.  20j  Kendrick  r.  Arnold,  4  Bibb 


235;  Nesmieth  v.  Bowler,  3  Bibb  487. 
Compare  Brummel  r.'  Hurt,  3  J.  J. 
Marsh.  709.  Md. — Frazier  r.  White,  49 
Md.  1;  Chappell  v.  Cox,  18  Md.  513; 
Freeland  v.  Reynolds,  16  Md.  416; 
Lewis  V.  Levy,  16  Md.  85.  See  Wen- 
zel  r.  Milbury,  93  Md.  427,  49  Atl. 
618,  denying  an  injunction  as  plain- 
tiff's bill  does  not  allege  that  his  title 
is  prior  to  the  judgment.  Mich. 
Hinkle  v.  Baldwin,  93  Mich.  422,  53 
N.  W.  534,  denying  relief  on  the  ground 
that  the  claimant  did  not  notify  the 
officer  of  his  claim  to  the  property. 
Miss. — Beatty  v.  Smith,  2  Smed.  &  M. 
567;  Sevier  v.  Ross  &  Co.,  Freem.  Ch. 
519.  Nev. — Marshon  v.  Toohev,  38 
Nev.  248,  148  Pac.  357.  N.  J.— Free- 
man V.  Freeman,  17  Ts^.  .1.  Eq.  44.  N.  Y. 
Chittenden  r.  Davidson,  20  Jones  &  S. 
421.  N.  C— Baxter  v.  Baxter,  7  N.  C, 
118.  Okla.— Pavne  v.  Ramsey,  30  Okla. 
356,  120  Pac.  595.  Ore.— Marks  r.  Ste- 
phens, 38  Ore.  65,  63  Pac.  824,  84  Am. 
St.  Rep.  750.  Tex. — Perrin  r.  Stevens 
(Tex.  Civ.  App.),  29  S.  W.  927;  George 
V.  Dyer,  1  White  &  W.  Civ.  Cas.  §780. 
Under  statute,  see  infra  this  section. 
Va.— Allen  V.  Freeland,  3  Rand.  (24 
Va.)  170;  Bowyer  r.  Creigh,  3  Rand. 
(24  Va.)  25.  W,  Va.— Zanhizer  c.  Hef- 
ner, 47  W.  Va.  418,  35  S.  E.  4;  Dunn 
V.  Baxter,  .30  W.  Va.  672,  5  S.  E.  214; 
Rollins  r.  Hess,  27  W.  Va.  570;  Baker 
V.  Rinehard,  Maver  &  Co.,  11  W.  Va. 
238;  Walker  v.  Hunt,  2  W.  Va.  491,  98 
Am.  Dee.   779. 

Relief  where  property  seized  is  per- 
sonalty generally,   see   supra,  IV,   E,   3. 

[a]  That  the  claimant  is  a  trustee 
does  not  alter  the  case,  for  in  contests 
with  strangers,  trustees  have  the  right 
to  the  same  legal  remedies  as  other 
plaintiffs.  Watkins  v.  Logan,  3  Mon. 
(Ky.)    20. 

fb]  A  trustee  of  a  mortgage  can- 
not enjoin  a  levy  on  the  property  on 
the  ground  the  property  belongs  to 
him,  as  he  has  a  remedv  bv  interpleader. 
Eckfelt  r.  Starr,  5  Phila.  (Pa.)  497, 
21   Leg.   Int.   389. 

[c]  Crops. — But  where  the  mort- 
gagor remains  in  possession  and  plants 
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qiiatp  remedy  at  law,"^  by  an  action  of  trespass,''*'  trover,""  replevin,'^^ 
detinue,'^  claim  and  delivery,^"  or  for  damages,®^  or  by  statutory  pro- 
ceedings for  the  trial  of  the  right  to  property.^-  This  is  so  even 
where  the  plaintiff  claims  title  from  the  judgment  debtor. ^^ 

If  the  plaintiff  has  no  adequate  legal  remedy,^*  as  where  the  prop- 


crops  after  a  decree  directing  the  mar- 
shal to  sell  the  premises  if  the  debt  is 
not  paid  in  six  months,  the  vendee  at 
the  sale  is  entitled  to  the  crops  and 
may  enjoin  creditors  of  the  mortgagor 
from  taking  and  selling  them.  Crews 
V.  Mountcastle,  1  Leigh  (28  Va.)  297. 
[d]  Where  statute  provides  that 
personal  property  loaned  for  a  certain 
period  shall  he  liable  to  satisfy  the 
creditors  of  the  borrower,  the  owner 
cannot  enjoin  a  sale  by  the  creditors 
of  the  borrower  of  property  so  loaned 
though  he  resumes  possession  after  the 
expiration  of  the  statutory  period. 
Beale  v.  Digges,  6  Gratt.  (47  Va.)  582. 

75.  Ind.— Henderson  i\  Bates,  3 
Blackf.  460.  Ky.— Hall  v.  Davis,  5  J. 
J.  Marsh.  290;  Bouldin  v.  Alexander,  7 
Mon.  424;  Nesmieth  v.  Bowler,  3  Bibb 
487,  by  trying  light  of  property  by 
jurv  before  sale.  Md. — Freeland  v. 
Eevnolds,  16  Md.  416.  Miss.— Beatty 
V.  Smith,  2  Smed.  &  M.  567;  Sevier  r. 
Eoss  &  Co.,  Freem.  Ch.  519.  Okla. 
Pavne  v.  Eamsey,  30  Okla.  356,  120 
Pac.  595.  W.  Va. — Zanhizer  v.  Hefner, 
47  W.  Va.  418,  35  S.  E.  4. 

As  to  effect  of  remedy  at  law,  see 
supra,   IV,    E,    2. 

76.  Ala. — Marriott  v.  Givens,  8  Ala. 
fi74;  Gunn  V.  Harrison,  7  Ala.  585. 
Conn. — Johnson  v.  Connecticut  Bank, 
21  Conn.  148.  111. — Greenberg  v. 
Holmes,  100  HI.  App.  186.  Ky.— Ken- 
drick  V.  Arnold,  4  Bibb  235.  W.  Va. 
Zanhizer  f.  Hefner,  47  W.  Va.  418,  35 
S.  E.  4. 

77.  Johnson  v.  Connecticut  Bank,  21 
Conn.  148;  Boj^ce  f.  Wallsr,  9  Dana 
(Ky.)  478;  Kendrick  v.  Arnold,  4  Bibb 
(Kv.)  235;  Nesmieth  v.  Bowler,  3  Bibb 
(Ey.)  487. 

78.  111. — Greenberg  v.  Holmes,  100 
HI.  App.  186.  Ind.— Allen  v.  Win- 
standly,  135  Ind.  105,  34  N.  E.  699. 
la.— Key  City  Gaslight  Co.  v.  Munsell, 
19  Iowa  305.  Ky. — Young's  Exr.  v. 
Young,  9  B.  Mon.  66;  Bouldin  v.  Alex- 
ander. 7  Mon.  424.  Md. — Frazier  V. 
V/hitc,  49  Md.  1.  Miss.- Beatty  v. 
Smith,  2  Smcd.  &  M.  567. 

7&.    AlR. — Bissell  Vi  LiudBay,  9  Ala* 
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162.  Ky.— Kendrick  v.  Arnold,  4  Bibb 
235;  Nesmieth  v.  Bowler,  3  Bibb  487. 
W.  Va.— Zanhizer  v.  Hefner,  47  W.  Va. 
418,  35  S.  E.  4. 

80.  Chittenden  v.  Davidson,  20 
Jones   &   S.    (N.   Y.)    421. 

81.  Ark. — Sanders  v.  Sanders,  20 
Ark.  610.  Ind.— Allen  v.  Winstandly, 
135  Ind.  105,  34  N.  E.  699;  Henderson 
V.  Bates,  3  Blackf.  460.  Md.— Frazier 
r.  White,  49  Md.  1;  Lewis  r.  Levy,  16 
Md.  85.  Nev.— Marshon  v.  Toohey,  38 
Nev.  248,  148  Pac.  357.  N.  Y.— Chit- 
tenden r.  Davidson,  20  Jones  &  S.  421. 

82.  Marriott  v.  Givens,  8  Ala.  694; 
Gunn  V.  Harrison,  7  Ala.  585;  George 
i:  Dyer,  1  White  &  W.  Civ.  Cas.  (Tex.) 
§781.  But  see  Wende  v.  Zimmer,  189 
111.  App.  490,  holding  the  statutory 
proceeding  for  the  trial  of  the  right  of 
property  does  not  oust  equity  of  juris- 
diction. 

fa]  Where  a  number  of  executions 
with  various  indemnitors  has  been  lev- 
ied on  the  property  of  a  debtor,  an  as- 
signee for  benefit  of  creditors  may 
maintain  an  action  to  enjoin  a  judg- 
ment creditor  of  his  assignor  from  en- 
forcing the  execution  against  the  as- 
signed estate  as  his  remedy  at  law  is 
inadequate  he  having  no  means  of  as- 
certaining for  what  property  each  in- 
demnitor is  liable  in  an  action  of  tres- 
pass. Newcombe  v.  Irvin  Nat.  Bank, 
51  Hun  220,  4  N.  Y.  Supp.  37,  afflnned 
in  51  Hun  639,  4  N.  Y.  Supp.  39. 

83.  Moore  v.  Ord,  15  Cal.  204  (where 
plaintiff  did  not  show  irreparable  in- 
jury) ;  Freeland  v.  Eeynolds,  16  Md. 
416;  Lewis  v.  Levy,  16  Md.  85. 

84.  Conn. — Worthington  v.  Broom,  1 
Boot  279,  where  a  recovery  by  an  action 
at  law  is  doubtful.  Ga. — Sims  v.  Good- 
wyn,  31  Ga.  267.  Idaho.— Kester  v. 
Schuldt,  11  Idaho  663,  85  Pac.  974.  Ind. 
Allen  V.  Winstandly,  135  Ind.  105,  34 
N.  E.  699;  Henderson  v.  Bates,  3 
Blackf.  460.  Ky. — Bouldin  v.  Alex- 
ander, 7  Mon.  424;  Kendrick  r.  Arnold, 
4  Bibb  235.  Md.— Martin  v.  Jewell,  37 
Md.  530,  where  a  landlord  who  is  en- 
titled to  one-half  a  <  r-^p  of  wheat  by 
way'  of  reirt  aaid  whb  hati  a  mbrbgaigfe 
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erty  has  a  peculiar  value  to  the  owner,"  or  where  the  creditor  and 
sheriff  are  insolvent,^*^  equity  will  grant  relief.  And  the  same  is  true 
where  the  plaintiff's  property  consists  of  stock  in  trade  and  mer- 
cluiiidise,  since  a  seizure  and  sale  would  utterly  destroy  the  trade, 
credit  and   business  of  the  plaintiff  as  a  merchant.**^     If  the  owner 


on  the  other  half  eujoined  a  sale  of 
lh(;  wheat  on  fieri  facias.  N.  Y. — Funk 
I".  Brooldyu  Glass  &  M.  Co.,  25  Misc. 
91,  53  M.  Y.  Supp.  108G;  Sickels  t. 
Combs,  10  Misc.  551,  :52  N.  Y.  Supp. 
181.  S.  D,— Halley  v.  Ingersol,  14  S. 
D.  7,  84  N.  W.  201.  Tex.— Southwest- 
em  Tel.  &  Tel.  Co.  v.  Howard,  3  Tex. 
Civ.  App.  335,  22  S.  W.  524.  W.  Va. 
Walker  V.  Hunt,  2  W.  Va.  491,  98  Am. 
Dec.   779. 

[a]  Where  pending  a  third  party 
claim,  other  executions  are  levied, 
equity  may  restrain  the  latter.  Hunt- 
ington V.  B3ll,  2  Port.   (Ala.)   51. 

[b]  Where  Property  Seized  Is  Tele- 
phone Apparatus. — Where  on  an  execu- 
tion against  one  telephone  company, 
some  property  of  the  plaintiff  company 
consisting  of  poles,  wires  and  electrical 
apparatus  is  seized  and  sold,  and  where 
the  purchaser  threatens  to  take  forcible 
possession  of  such  property  and  pre- 
vent plaintiff  from  using  and  operat 
ing  his  line,  an  injunction  will  be 
granted.  Southwestern  Tel.  &  Tel.  Co. 
f.  Howard,  3  Tex.  Civ.  App.  335,  22  S. 
W.   524. 

[e]  Where  Tools  Seized  Are  in  Use. 
If  a  party  is  actually  engaged  in  bor- 
ing an  oil  well  and  the  tools  in  use  are 
levied  on  as  another's,  and  great  con- 
sequential damages  would  result  from 
sale,  equity  will  undoubtedly  grant  re- 
lief. Zanhizer  v.  Hefner,  47  W.  Va. 
418,  35  S.  E.  4. 

[d]  Fraud. — Where  the  judgment, 
levy  and  sale  are  fraudulent,  equity 
■will  entertain  jurisdiction.  Hardy  r 
Broaddus,  35  Tex.  668,  681;  McFar- 
land  V.  Dilly,  5  W.  Va.  135. 

[e]  To  Avoid  Multiplicity  of  Suits. 
(1)  Where  on  an  execution  against  a 
mortgagor  of  chattels,  the  sheriff  seizes 
and  proposes  to  sell  not  only  the  equity 
of  redemption  but  the  interest  of  the 
rncrtgagee  as  well,  the  latter  may  en- 
,ioin  the  sale  as  the  sale  would  involve 
him  in  litigation  with  every  purchaser 
of  the  goods.  -Stratton  i-.  Packer  (X. 
J.  Eq.),  14  Atl.  587.  (2)  But  the  fact 
that  the  levy  was  made  at  the  instance 
of  four  individual  creditors  does  not 
tjugtlfy     takinjj     juxiedictioa     ou     the 


ground  of  prevention  of  multiplicity  of 
suits.  Zanhizer  v.  Hefner,  47  W.  Va. 
418,    35   S.    E.   4. 

85.  U.  S. — Amis  v.  Myers,  16  How. 
492,  14  L.  ed.  1029.  Ark.— Bell  v. 
Greenwood,  21  Ark.  249;  Sanders  v. 
Sanders,  20  Ark.  610  (slave  property); 
overruling  Lovette  v.  Longmire,  14  Ark. 
339.  Conn. — Johnson  v.  Connecticut 
Bank,  21  Conn.  148.  Ind. — Boone  v. 
Van  Gorder,  164  Ind.  499,  74  N.  E, 
4,  108  Am.  St.  Eep.  314;  Allen  v.  Win- 
standly,  135  Ind.  105,  34  N.  E.  699. 
Md.— Lewis  v.  Levy,  16  Md.  85.  Miss. 
Cooper  V.  Newell,  36  Miss.  316  (slave 
property);  Beatty  v.  Smith,  2  Smed.  & 
M.  567;  Sevier  v.  Ross  &  Co.,  Freem. 
Ch.  519,  slave  property.  Tenn. — Will- 
iams V.  Wright,  9  Humph.  493,  502; 
Caperton  v.  Huddleston,  7  Humph.  452; 
Henderson  v.  Vaulx,  10  Yerg.  30  (slave 
property) ;  Prewet  v.  Loony,  8  Yerg. 
63;  Loftin  v.  Espy,  4  Yerg.  84,  slave. 
Va.— Beale  v.  Digges,  6  Gratt.  (47  Va.) 
582  (slave);  Kelly  v.  Scott,  5  Gratt. 
(46  Va.)  479;  "Whitton's  Admr.  r. 
Terry,  6  Leigh  (33  Va.)  189  (slave); 
Sims  V.  Harrison,  4  Leigh  (31  Va.)  346 
(slave) ;  Randolph  v.  Randolph,  6  Rand, 
(27  Va.)  194;  Allen  v.  Freeland,  3 
Rand.  (24  Va.)  170;  Bowver  r.  Creigh, 
3  Rand.  (24  Va.)  25;  Wilson  v.  But- 
ler, 3  Munf.  (17  Va.)  559;  Randolph 
V.  Randolph,  3  Munf.  (17  Va.)^  99. 
W.  Va. — Zanhizer  v.  Hefner,  47  W. 
Va.  418,  35  S.  E.  4;  Dunn  r.  Baxter, 
30  W.  Va.  672,  5  S.  E.  214;  Rollins  v. 
Hess,  27  W.  Va.  570;  Baker  r.  Rine- 
hard,  Maver  &  Co.,  11  W.  Va.  238; 
Walker  v."  Hunt,  2  W.  Va,  491,  98  Am. 
Dec.  779. 

[a]  Copyrighted  Reference  Books. 
Equity  will  enjoin  a  threatened  levy 
on  the  property  of  the  plaintiff  where 
such  property  consists  of  copyrighted 
reference  books  confidential  in  char- 
acter and  where  the  sheriff  was  threat- 
ening to  disclose  the  contents  to  per- 
sons paving  a  small  sum  therefor.  Sin- 
sahaugh  v.  Dun,  214  111.  70,  73  N.  E. 
390. 

86.  Bristol  v.  Hallyburton,  93  X.  C. 
384,  dictum. 

87.  U.  S*— Watson  v.  Sutherlata,,  a 
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is  not  entitled  to  immediate  possession,^^  or  if  his  interest  or  title  in 
the  property  is  equitable  only,^»  his  legal  remedies  are  not  adequate, 
and  equity  Will  entertain  his  bill.  Statutes  sometimes  allow  the  cwner 
to    obtain    injunctive    relief,    even    though   he  has  a   legal   remedy.^" 

But  where  the  plaintiff's  rights  in  the  property  originated  in  fraud, 
equity  will  not  relieve  him.^^ 

(3.)  Where  Property  Is  Beal. —  There  is  a  conflict  in  the  authorities 
as  to  whether  equity  will  enjoin  a  judgment  about  to  be  enforced 
against  the  land  of  an  owner  in  possession  not  a  party  to  the  execu- 
tion. In  some  jurisdictions,  equity  will  at  the  suit  of  the  owner  of 
land  enjoin  its  sale  on  an  execution  as  the  property  of  another.^^ 


Wall.  74,  18  L.  ed.  580,  followed  in 
North  V.  Peters,  138  U.  S.  271,  11  Sup. 
Ct.  346,  34  L.  ed.  936,  and  quoted  in 
La  Mothe  v.  Fink,  8  Biss.  493,  14  Fsd. 
Cas.  No.  8,032;  Daly  r.  Sheriff,  1  Woods 
C.  C.  175,  6  Fed.  Cas.  No.  3,553,  hold- 
ing an  action  ou  an  indemnity  bond 
not  an  adequate  remedy.  Ala. — See 
Daniel  v.  Owens  &  Co.,  70  Ala.  297, 
auerv.  Ark. — Haycock  v.  Tarver,  107 
Ark.'  458,  155  S.  W.  918,  goods  of  wife 
about  to  be  seized  on  execution  against 
husband.  111. — Weude  v.  Zimmer,  189 
111.  App.  490.  Md. — McCreery  f.  Suth- 
erland, 23  Md.  471,  481,  87  Am.  Dec. 
578,  on  the  authority  of  Hyde  v.  Ellery, 
1»  Md.  496.  Nev. — Marshon  V.  Toohey, 
38  Nev.  248,  148  Pac.  357.  N.  Y. 
Funk  t:  Brooklyn  Glass  &  M.  Co.,  25 
Misc.  91,  53  N.  Y.  Supp.  1086;  Sickels 
V.  Combs,  10  Misc.  551,  32  N.  Y.  Supp. 
181.  W.  Va.— Walker  v.  Hunt,  2  W. 
Va.  491,  98  Am.  Dec.  779. 

88.  Ford  r.  Rigby,  10   Cal.  449. 

89.  Ind. — Hollingsworth  v.  T  r  u  e- 
blood,  59  Ind.  542,  48  Ind.  537,  action 
brought  by  purchaser  of  cestui 's  in- 
terest in  leasehold.  Ky. — Orr  v.  Pick- 
?tt,  3  J.  J.  Marsh.  269.  Mo.— Ander- 
son V.  Biddle,  10  Mo.  23.  N.  C— Smith 
V.  Bank  of  Wadesborough,  57  N.  C.  303. 
See  Beam  v.  Blanton,  38  N.  C.  59, 
where  the  defendant  in  execution  pur- 
chased the  property  levied  on  in  his 
own  name  as  agent  of  the  plaintiff. 

[a]  Where  personal  property  of  a 
cestui  que  trust  is  levied  on  as  the 
property  of  the  trustee,  equity  will  en- 
tertain jurisdiction  of  a  petition  by  the 
cestui  to  enjoin  a  sale  of  the  property. 
Simrall  r.  Grant,  79  Ky.  435,  3  Ky. 
L.  Rep.  208;  Anderson  v.  Biddle,  10 
Mo.  23. 

90.  See  the  statutes. 

[a]  Under  a  statute  providing  that 
an  injunction  shall  issue  where  it  ap- 
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pears  that  the  applicant  is  entitled  to 
the  relief  demanded  and  such  relief 
requires  the  restraint  of  some  act  pre- 
judicial to  him,  the  owner  of  person- 
alty seized  on  an  execution  against  an- 
other may  enjoin  the  sale  and  the  ob- 
jection that  he  has  a  remedy  by  resort 
to  statutory  proceeding  does  not  pre- 
vent relief.  Allen  r.  Carpenter  (Tex. 
Civ.  App.),  182  S.  W.  432. 

91.  La. — Mora  v.  Avery,  22  La.  Ann. 
417.  Nev. — Marshon  v.  Toohey,  38 
Nev.  248,  148  Pac.  357.  Tenn.— Taylor 
V.  Harwell,  5  Humph.  331;  Bryan  v. 
Earthman,  6  Yerg.  24.  Va.— Snoddy 
V.  Haskins,  12  Gratt.  (53  Va.)  363.  See 
Whitton's  Admr.  v.  Terry,  6  Leigh  (33 
Va.)    189. 

92.  U.  S.— Walker  v.  Colby  Wringer 
Co.,  14  Fed.  517.  See  Hill  r.  Gordon, 
45  Fed.  276,  holding  plaintiff  has  not 
established  title  to  the  property.  Colo. 
Bell  V.  Murray,  13  Colo.  App.  217,  57 
Pac.  488.  Ind. — Royal  v.  Aultman  & 
Taylor  Co.,  116  Ind.  "424.  19  N.  E.  202, 
2  L.  R.  A.  526;  Scobe.>  v.  Walker,  114 
Ind.  254,  15  N.  E.  674;  Shanklin  v. 
Sims,  110  Ind.  143,  11  N.  E.  32;  Petry 
r.  Ambrosher,  100  Ind.  510;  Bishop  f. 
Moorman,  98  Ind.  1,  49  Am.  Rep.  731; 
Davis  V.  Clark,  26  Ind.  424,  89  Am. 
Dec.  471;  First  Nat.  Bank  r.  Savin,  47 
Ind.  App.  266,  94  N.  E.  347.  la.— Bahn- 
sen  V.  Qualley,  142  Iowa  282,  120  N. 
W.  625;  Ilickey  v.  Davidson,  129  Iowa 
:'.S4,  105  N.  W.  678;  Eherke  v.  Hecht, 
96  Iowa  96,  64  N.  W.  652;  Knudson  v. 
Litchfield,  87  Iowa  111,  54  N.  W.  199; 
Weed  i\  Bowman,  82  Iowa  762,  48  N. 
W.  808;  Austin  v.  Bowman,  81  Iowa 
277,  46  N.  W.  1111.  Kan.— Leslie  v. 
Harrison  Nat.  Bank,  97  Kan.  22,  154 
Pac.  209;  Yount  v.  Hoover,  95  Knn. 
752,  149  Pac.  408,  L.  R.  A.  1915F,  1120; 
Gale  Mfg.  Co.  v.  Sleeper.  70  Kan.  806, 
79  Pac.  648 J  Dean  v.  McAdams,  22  Kan. 
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THe  fact  that  the  owner's  title  is  in  dispute  does  not  preclude  him 
from  obtaining  relief  in  equity.''^  In  other  jurisdictions,  equity  will 
deny  the  landowner  an  injunction,  in  the  absence  of  other  circum- 
stances entitling  him  to  equitable  relief,®*  for  as  to  him  the  judgment 


644.  Ky.— Robinson  v.  Carlton,  29  Ky. 
L.  Rep.  876,  96  S.  W.  549;  Brummel  v. 
Hurt,  3  J.  J.  Marsh.  709.  But  see 
Hall  V.  Davis,  5  J.  J.  Marsh.  290.  La. 
Hurst  V.  Thompson  &  Co.,  118  La.  57. 
42  So.  645,  where  realty  of  debtor's 
wife  and  children  was  seized;  Dauchite 
'  Lumb.  Co.  V.  Lane  &  Bodley  Co.,  52 
La.  Ann.  1937.  28  So,  232;  Hoy  r.  Peter- 
man,  28  La.  Ann.  289;  McEnery  v. 
Letchford,  23  La.  Ann.  617;  Lyons  v. 
Cenas,  22  La.  Ann.  113;  Estate  of  Mail- 
lou  V.  Lynch  &  Co.,  15  La.  Ann.  547; 
Eagan  v.  Bell,  13  La.  Ann.  508.  Neb. 
Predohl  v.  O 'Sullivan,  59  Neb.  311,  80 
N.  W.  903  (where  plaintiff  purchased 
the  property  after  the  lien  of  the  judg- 
ment had  lapsed  and  satisfaction  en- 
tered, and  where  subsequently  Ihe  en- 
try of  satisfaction  was  set  aside  and 
the  judgment  was  about  to  be  enforced 
against  jdaintiff's  land);  Dierl^s  r.  Mar- 
tin, 16  Neb.  120,  19  N.  W.  598.  Ohio. 
Scheferling  v.  Huffman,  4  Ohio  St.  24], 
62  Am.  Dec.  281,  bill  of  wife.  Ore. 
Lieblin  r.  Brevman  Leather  Co.,  160 
Pae.  1167.  R*  I.— Linnell  v.  Battey, 
17  R.  I.  241,  21  Atl.  606;  Kenyon  v. 
Clarke,  2  R.  I.  67.  S.  D.— Rilev  'v.  Jor- 
genson,  35  S.  D.  91,  150  N.  ^V.  771, 
where  plaintiff  is  a  married  woman. 

[a]  A  sale  of  plaintiff's  realty  con- 
1^1      fusedly  with  another's  will  be  enjoined. 

Mullins   V.  Hauueman,  123  La.  643,  49 
So.  271. 

[b]  A  purchaser  of  property  on  a 
subsequent  execution  cannot  enjoin  a 
sale  under   a   former   execution.    Henry 

IV.  Tricou,  36  La.  Ann.  519. 
Levy  on  Wife's  Property  as  That  of 
Husband. — See   generally    11    Standard 
Proc.  810. 

93.  First  Nat.  Bank  v.  Savin,  47 
lud.  App.  266,  94  N.  E.  347. 

[a]  In  Pennsylvania,  (1)  where  it 
clearly  appears  that  the  execution  de- 
fendant has  no  interest  in  the  property, 
injunction  will  be  granted  (Barrel)  i\ 
Adams,  26  Pa.  Super.  635),  (2)  but 
where  the  creditor  alleges  that  the 
debtor  has  an  interest  in  the  property 
levied  on,  an  injunction  will  not  be 
granted.  Mantz  r.  Kistler,  221  Pa. 
142,  70  Atl.  545;  Kreamer  v.  Fleming, 
200  Pa.  414,  50  Atl.  233;  Natalie  An- 
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thracite  Coal  Co.  v.  Ryon,  188  Pa.  138, 
41  Atl.  462,  43  W.  N.  C.  265;  Small's 
Appeal,  9  Atl.  337;  Walker's  Appeal, 
112  Pa.  579,  4  Atl.  13;  Taylor's  Ap- 
peal, 93  Pa.  21;  Reeser  v.  Johnson,  76 
Pa.  313;  Winch's  Appeal,  61  Pa.  424. 
94.  Ala.-— Troy  Fertilizer  Co.  r. 
Prestwood,  116  Ala.  119,  22  So.  262. 
Cal.— Brum  v.  Ivins,  154  Cal.  17,  96  Pac, 
876,  129  Am.  St.  Rep.  137;  Roman  Cath- 
olic Archbishop  v.  Shipman,  69  Cal. 
586,  11  Pac.  343;  Tevis  v.  Ellis,  25  Cal. 
515.  Fla. — Barnes  v.  Mayo,  19  Fla. 
542;  Shalley  v.  Spillman,  19  Fla.  500. 
But  see  Budd  v.  Long,  13  Fla.  288.  Ga. 
Racine  Iron  Co.  r.  McCommons,  111  Ga. 
536,  36  S.  E.  866,  51  L.  R.  A.  134; 
Stone  r.  Franklin,  89  Ga.  195,  15  S.  E. 
47.  Minu.^— Pelican  River  Milling  Co. 
r.  Maurin,  67  Minn.  418,  69  N.  W.  1149. 
Mo.— Wilcox  V.  Walker,  94  Mo.  88,  7 
S.  W.  115;  Kuhn  v.  McNeil,  47  Mo. 
389;  Drake  v.  Jones,  27  Mo.  428;  Tay- 
lor r.  Swearingen,  161  Mo.  App.  467, 
144  S.  W.  160;  Witthaus  v.  Washing- 
ton Sav.  Bank,  18  Mo.  App.  181.  Mont. 
McCormiek  v.  Ri.^lle,  10  Mont.  467,  26 
Pac.  202.  But  see  McQueeney  v.  Too- 
mev,  36  Mont.  282,  92  Pac.  561,  122 
Am.  St.  Rep.  358,  13  Ann.  Cas.  316, 
where  a  transferee  of  the  interest  re- 
maining in  a  judgment  debtor  after  exe- 
cution sale  redeemed  the  property  and 
enjoined  an  execution  against  the  prop- 
erty for  the  deficiency  remaining  after 
the  sale.  N.  J.— Smith  v.  Collins,  81  N. 
J.  Eq.  348,  86  Atl.  957;  Alpern  V.  Beh- 
renburg,  76  N.  J.  Eq.  373,  77  Atl.  803, 
(litntiiiff  West  Jersey  &  S.  R.  Co.  f. 
Smith)  69  N.  J.  Eq.  429,  60  Atl.  757; 
White  t\  Smith  (N.  J.  Eq.),  58  All. 
817;  Swavze  v.  Hackettstown  Nat, 
Bank,  44  "N.  J.  Eq.  9,  13  Atl.  670; 
American  Dock  &  Imp.  Co.  V.  Trustees 
of  Public  Schools,  35  N.  J.  Eq.  181; 
Dawes  v.  Taylor,  35  N.  J.  Eq.  40;  Free- 
man r.  Freeman,  17  N.  J.  Eq.  44.  N.  C. 
Bostic  r.  Young,  116  N.  C.  766,  21  S. 
E.  552,  distinguishing  British  &  Am. 
Mortgage  Co.  r.  Long,  113  N.  C.  123, 
18  S.  E.  165;  Gatewood  v.  Burns,  99 
N.  C.  357,  6  S.  E.  635;  Bri.stol  r.  Hally- 
burton,  93  N.  C.  384.  Tex.— Mann  r. 
Wallis,  Landes  &  Co.,  75  Tex.  611,  12 
S.  W.  1123;  Purinton  v.  Davis,  66  Tex. 
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and  all  proceedings  nnder  it  are  void  and  cannot  change  his  rights 
in  the  land  or  create  a  cloud  upon  his  title,^^  and  in  such  case  he 
has  an  adequate  remedy  at  law,^''  and  furthermore  the  granting  of 


455,  ]  S.  W.  343;  Spencer  r.  Eosenthall, 
58  Tex.  4;  Whitman  v.  Willis,  51  Tex. 
429;  Carlin  i'.  Hudson,  12  Tex.  202,  02 
Am.  Dee.  521;  Henderson  v.  Morrill, 
12  Tex.  1;  Latham  Co.  v.  Shelton,  57 
Tex.  Civ.  App.  122,  122  S.  W.  941; 
Brown  v.  Ikard,  33  Tex.  Civ.  App.  661, 
77  S.  W.  967;  Chamberlain  V.  Baker, 
2S  Tsx.  Civ.  App.  499,  67  S.  W.  532; 
Cook  V.  Texas  &  Pae.  E.  Co.,  3  Tex. 
Civ.  App.  145,  22  S.  W.  58. 

[a]     The  mere  fact  of  ownership  of 

property  to  be  sold  on  execution  against 
another  is  insufficient.  Plaintiff  must 
show  that  his  right  will  be  injuriously 
affected  or  that  some  irreparable  in- 
jury will  follow  if  the  sale  is  made. 
H-?  must  show  that  he  has  not  a  clear 
and  adequate  remedy  at  law.  Mann  v. 
Wallis,  Landes  &  Co.,  75  Tex.  611,  12 
S.   W.    1123. 

fb]  The  apprehension  of  a  multi- 
plicity of  suits  will  not  authorize  re- 
lief. PurintoD  v.  Davis,  66  Tex.  455,  1 
S.  W.  343;  Cook  v.  Texas  &  Pac.  E.  Co., 
3  Tex.  Civ.  App.  145,  22  S.  W.  58. 

fc]  As  Depending  on  Notice  of 
Plaintiff's  Title.— (1)  Where  plaintiff 
is  the  legal  and  equitable  owner  by  Ji 
conveyance  of  which  the  defendant  has 
full  notice  by  record  or  otherwise,  an 
injunction  will  not  lie  to  restrain  th(3 
■enforcement  against  plaintiff's  prop- 
erty of  an  execution  issued  against  an- 
other person  in  an  action  to  which  tho 
plaintiff  is  not  a  party.  Latham  Co.  v. 
Shelton,  57  Tex.  Civ.  App.  122,  122  S. 
W.  941;  Magoffin  v.  San  Antonio  Brew. 
Assn.  (Tex.  Civ.  App.),  84  S.  W.  843. 
(2)  But  where  the  title  or  right  of  thu 
petitioner  rested  in  part  in  parol  or 
was  not  of  record  at  the  time  of  thi3 
levy  of  the  execution  against  a  third 
party,  an  injunction  will  be  upheld. 
Mann  v.  Wallis,  Landes  &  Co.,  75  Tex. 
611,  12  S.  W.  1123;  Latham  Co.  v.  Shel- 
ton, 57  Tex.  Civ.  App.  122,  122  S.  W, 
941;  Texas  Brew.  Co.  v.  Bisso,  50  Tex. 
Civ.  App.  119,  100  S.  W.  270;  Broww 
V.  Tkard,  33  Tex.  Civ.  App.  661,  77  S. 
W.  967  (an  injunction  will  be  granted 
only  where  the  threatened  sale  will 
cast  a  cloud  on  a  title  but  for  paro] 
proof) ;  Eodriguez  v.  Buckley  (Tex. 
Civ.  App.),  30  S.  W.  1123.    Where  levy 
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will  create   a  cloud,   see  infra,  IV,  E,, 
4,  b. 

[d]  Although  the  plaintiff  may 
have  the  same  name  as  the  defendant, 
he  cannot  enjoin  a  sale  of  his  land  on 
the  execution.  This  is  a  question  to  bo 
determined  by  a  jury  in  ejectment  by 
the  purchaser.  Mantz  v.  Kistler,  22L 
Pa.   142,  70  Atl.   545. 

[e]  The  fact  that  insurance  has 
been  canceled  because  of  a  levy  and 
other  insurance  will  be  speedily  can- 
celed unless  the  relief  is  granted,  ia 
not  ground  for  an  injunction  against  a 
sale  on  an  execution  against  a  third 
person  of  premises  owned  by  the  plain- 
tiff, on  which  is  a  mortgage  providinj* 
that  if  the  premises  are  not  kept  iu' 
sured  the  mortgagee  may  foreclose  at 
once.  Pelican  Eiver  Milling  Co.  V. 
Maurin,  67   Minn.  418,  69   N.   W.   1149. 

[f]  A  lessee  of  real  estate  cannot 
enjoin  a  sale  of  the  property  on  exe- 
cutory process  as  he  can  set  up  his 
claim  when  possession  is  demanded. 
Carroll  r.  Chaffee,  35  La.  Ann.  83. 

95.  Cal.— Brum  v.  Ivins,  154  Cal.  17, 
96  Pae.  876,  129  Am.  St.  Eep.  137; 
Eoman  Catholic  Archbishop  v.  Shipman, 
69  Cal.  586,  11  Pac.  343.  Fla.— Barnej 
V.  Mayo,  19  Fla.  542;  Shalley  v.  Spill- 
man,  19  Fla.  500.  Mo.— Carrel  v.  Meek, 
155  Mo.  App.  337,  137  S.  W.  19.  N.  J, 
American  Dock  &  Imp.  Co.  V,  Trustees 
of  Public  Schools,  35  N.  J.  Eq.  181. 
N.  C— Bristol  v.  Hallyburton.  93  N.  C, 
384.  Tex.— Purinton  v.  Davis,  66  Tex. 
455,  1  S.  W.  313;  Spencer  v.  Eosenthall, 
58  Tex.  4;  Carlin  t\  Hudson,  12  Tex. 
202,  62  Am.  Dec.  521;  Latham  Co.  v. 
Shelton,  57  Tex.  Civ.  App.  122,  122  S. 
W.  941;  Cook  v.  Texas  &  P.  E.  Co.,  '^ 
Tex.   Civ.   App.   145,   22   8.   W.  58, 

96.  Mo. — Wilcox  V.  Walker,  94  Mo. 
88,  7  S.  W.  115.  N.  J.— Dawes  ■;;.  Tay- 
lor, 35  N.  J.  Eq.  40;  Freeman  v.  Free- 
man, 17  N.  J.  Eq.  44.  Tex. — Spencer 
V.  Eosenthall,  58  Tex.  4;  Cailin  v.  Hud- 
son, 12  Tex.  202,  62  Am.  Dee.  521; 
Latham  Co.  v.  Shelton,  57  Tex.  Civ. 
App.   122,   122   S.   W.   941. 

[a]  "If  as  a  result  of  the  sale 
sought  to  be  enjoined,  any  attempt 
should  be  made  under  the  proceedings 
to  dispossess  the  plaintiff,  the  law  af- 
fords ample  and  complste  remedies  for 
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relief  would  involve  the  determination  of  the  lejjal  question  of  the 
title  to  real  estate."" 

If,  however,  the  petitioner  shows  that  he  is  in  danger  of  suffering 
injury  for  wliich  tiie  ordinary  legal  remedies  are  not  adequate,""  as 
where  he  will  be  deprived  of  the  use  and  enjoyment  of  the  property,"^ 
or  where  the  levy  and  sale  would  cloud  his  title,^  equity  will  enjoin 
the  enforcement  of  the  judgment.  And  where  some  equitable  ground 
such  as  fraud,  gross  injustice  or  irremediable  injury  appears,  equity 
will  entertain  jurisdiction. - 

Where  Plaintiff's  Title  Is  Equitable. —  If  the  title  of  the  plaintiff  be 
equitable   only   and   au   injunction   is  necessary   to   protect   his   title, 


prevention  or  redress  in  the  court  that 
issued  the  process  for  the  enforcement 
of  the  decree,  by  refusing  a  writ  of 
habere  facias  possessionem,  or  supersed- 
ing it  if  it  should  be  issued  (Tevis  r.  El- 
lis, 25  Cal.  515;  Long  v.  Neville,  36  Cal. 
455),  or  by  an  original  action  in  that 
or  any  other  court  of  equity  to  enjoin 
its  execution  for  matters  subsequent 
to  judgment  (Goodnough  r.  Sheppard, 
28  111.  191),  or  to  have  determined 
any  adverse  claim  to  the  land  predi- 
cated upon  the  sheriff's  deed  (Code 
Civ.  Proc,  sec.  738)."  Roman  Catholic 
Archbishop  i.  Shipman,  69  Cal.  586,  11 
Pac.  343.  Compare  Gale  Mfg.  Co.  v. 
Sleeper,  70  Kan.  806,  79  Pac.  648,  hold- 
ing the  remedy  by  motion  to  release  the 
property  from  the  levy  is  not  such  an 
adequate  remedy  as  precludes  resort 
to  equity. 

97.  Bostic  f.  Young,  116  N.  C.  766, 

21  S.  E.  552. 

98.  Paddock  v.  Jackson,  16  Tex.  Civ. 
App.  655,  41  S.  W.  700. 

99.  Cal.— Moulton  r.  McBermott,  93 
Cal.  660,  29  Pac.  259;  Roman  Catholic 
Archbishop  r.  Shipman,  69  Cal.  586,  11 
Pac.  343.  But  see  Tevis  r.  Ellis,  25 
Cal.  515.     HI. — Goodnough   r.  Sheppard, 

22  111.  81;  New  Music  Hall  Co.  v.  Or- 
phoon  Music  Hall  Co.,  100  111.  App. 
278;  Greenberg  v.  Holmes,  100  111.  App. 
]S(!.  N.  C— Banks  r.  Parker,  80  N.  C. 
157.  Tenn. — See  Moore  r.  Hallum,  1 
Lea  511.  Tex.— Woflford  r.  Booker,  10 
Tex.  Civ.  App.  171,  30  S.  W.  67;  Texas 
Land  &  M.  Co.  v.  Worsham,  5  Tex. 
Civ.  App.  245,  23  S.  W.  938.  W.  Va. 
Bushong  r.  Rector,  32  W.  Va.  311,  9 
S.  E.  225,  25  Am.  St.  Rep.  817;  Will- 
iamson  r.  Russell,   IS  W.  Ya.  612. 

[i]  An  order  of  sale  under  a  judg- 
ment of  foreclosure,  under  statute,  has 
the  force  of  a  writ  of  possession,  and 


where  it  is  attempted  to  enforce  such 
an  order  against  the  property  of  the 
petitioner,  who  was  not  a  party  to 
the  suit,  an  injunction  will  lie.  Wof- 
ford  V.  Booker,  10  Tex.  Civ.  App.  171, 
30   S.   W.   67. 

[b]  The  remedies  by  ejectment  and 
damages  are  not  adequate.  Williamson 
V.  Russell,  18  W.  Va.  612. 

1.  See    infra,    IV,    E,   4,    b. 

2.  Cal. — Roman  Catholic  Archbishop 
r.  Shipman,  69  Cal.  586,  11  Pac.  343. 
N.  J. — American  Dock  &  Imp.  Co.  v. 
Trustees  of  Public  Schools,  35  N.  J. 
Eq.  181;  Dawes  f.  Taylor,  35  N.  J.  Eq. 
40.  Tex.— Hardy  v.  Broaddus,  35  Tex. 
668. 

[a]  "In  the  absence  of  fraud,  gross 
injustice,  irremedial  injury  or  other 
ground  of  equitable  jurisdiction,  a  court 
of  chancery  will  not  restrain  a  threat- 
ened sale  under  execution  against  one 
person  of  propertv  claimed  bv  another 
person."  Smith  "r.  Collins,  '81  N.  J. 
Eq.  348,  86  Atl.  957;  Alpern  V.  Beh- 
renburg,  77  N.  J.  Eq.  373,  77  Atl.  803, 
quoting  West  Jersev  &  S.  R.  Co.  v. 
Smith,  69  N.  J.  Eq'.  429,  60  Atl.  757. 
This  principle  applies  with  equal  force 
to  those  cases  where  it  is  sought  to 
restrain  an  execution  against  a  former 
owner  as  judgment  debtor  and  those  in 
which  the  complainant  is  the  judgment 
debtor,  and  the  ground  of  the  relief 
sought  is  that  complainant's  sole  es- 
tate in  the  property  sold  is  an  estate 
which  cannot  be  reached  bv  process  of 
law.  Smith  r.  Collins,  81  N.  J.  Eq. 
:?48,  86  Atl.  957.  Compare  infra,  IV, 
E,   4,   b. 

[b]  That  the  creditor  stood  by  and 
saw  money  being  expended  on  the  prop- 
erty without  executing  his  judgment  is 
not  a  fraud  warranting  relief.  West 
Jersev  &  S.  R.  Co.  r.  Smith,  69  N.  J. 
Eq.  429,  60  Atl.   757. 
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equity  will  grant  relief.^     Thus  equity   will   enjoin  a  sale  of  trust 
property  upon  an  execution  against  the  trustee.* 

Injunction  at  Instance  of  Judgment  Defendant. —  A  judgment  defendant 
cannot  champion  the  rights  of  a  stranger  to  the  action  and  enjoin 
an  execution  on  the  ground  that  the  property  seized  does  not  belong 
to  himself.^  Nor  can  a  vendor  who  has  sold  property  under  a  war- 
ranty, enjoin  the  sale  of  the  property  under  an  execution  against  him- 
self or  a  third  person,  on  the  ground  that  he  may  thereby  be  made 
liable  on  his  warranty.*^ 


3.  U.  S. — Lane  v.  Ludlow,  2  Paine 
591,  14  Fed.  Cas.  No.  8,052.  Ky.— Phil- 
lips V.  Winslow,  18  B.  Mon.  431,  68 
Am.  Dee.  729.  Me. — See  Knight  f. 
Mayberry,  48  Me.  158.  Md. — Hamp- 
son  V.  Edelen,  2  Har.  &  J.  64,  3  Am. 
Dec.  530.  Mo. — Parks  v.  People's  Bank, 
97  Mo.  130,  11  S.  W.  41,  10  Am.  St. 
Kep.  295,  31  Mo.  App.  12;  Pawley  f. 
Togel,  42  Mo.  291,  303.  Tex.— Brown 
f.  Ikard,  33  Tex.  Civ.  App.  661,  77  S. 
W.  967;  Hawkins  v.  Willard  (Tex.  Civ. 
App.),  38  S..  W.  365;  Eodriguez  'O. 
Buckley  (Tex.  Civ.  App.),  30  S.  W. 
1123. 

[a]  Purchaser  Who  Has  Not  Paid 
Purchase  Price. — A  purchaser  of  realty 
raay  enjoin  enforcement  against  the 
propertj'  of  a  judgment  recovered  after 
the  sale  before  delivery  of  the  deed 
and  payment  of  the  purchase  money. 
McSorlay  v.  Ludlow,  2  Paine  600,  16 
Fed.  Cas.  No.  8,927;  Lane  v.  Ludlow, 
2  Paine  591,  14  Fed.  Cas.  No.  8,052; 
Hampson  v.  Edelen,  2  Har.  &  J.  (Md.) 
64,  3  Am.  Dec.  530. 

[b]  But  where  the  decision  of  the 
case  involves  the  determination  of  the 
legal  question  that  the  plaintiff  has  no 
legal  estate,  relief  will  be  denied. 
Smith  V.  Collins,  81  N.  J.  Eq.  348,  86 
Atl.  957. 

[c]  An  assignee  for  benefit  of  credi- 
tors may  enjoin  the  enforcement 
against  the  assigned  property  of  a 
judgment  obtained  by  a  non-resident 
creditor  against  the  assignor'  subse- 
quent to  the  assignment.  Howard  v. 
Cannon,  11  Eich.  Eq.  (S.  C.)  23,  75  Am. 
Dec.  736. 

4.  Ga. — Simma  v.  Phillips,  51  Ga. 
4r:3;  Clinch  v.  Ferril,  48  Ga.  365.  Ind. 
Anderson  v.  Crist,  113  Ind.  65,  15  N. 
E.  9.  Mo. — South  Presbyterian  Church 
f.  Hintz9,  72  Mo.  363.  Tex.— Hawkins 
V.  Willard  i^Tcx.  Civ.  App.),  38  S.  W. 
365. 

[a]     But  in  Brown  v.  Ikard,  33  Tex. 
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Civ.  App.  661,  77  S.  W.  967,  the  legal 
and  paper  title  to  the  property  in  ques- 
tion was  in  M.  I.  who  held  it  in  trust 
for  the  plaintiffs,  and  the  property  was 
in  possession  of  W.  I.  their  father, 
who  is  the  execution  defendant.  In- 
junctive relief  was  denied  as  it  was  not 
necessary  to  protect  the  equitable  title, 
they  being  in  no  worse  position  as  to 
the  threatened  execution  sale  than  if 
their  title  were  legal. 

5.  Ga. — Tompkins  v.  Tumlin,  49  Ga. 
460.  La.— Gusman  v.  De  Poret,  33  La. 
Ann.  333;  Howard  v.  Walsh,  28  La. 
Ann.  847;  Mitchell  v.  Lay,  3  La.  Ann, 
593;  Dubreuil  v.  Soulie,  4  Mart.  (N, 
S.)  91,  16  Am.  Dec.  165.  Tex.— Corder 
V.  Steiner  (Tex.  Civ.  App.),  54  S.  W. 
277;  Davis  r.  Beall,  21  Tex.  Civ.  App. 
183,  50  S.  W.  1086. 

[a]  An  insolvent  corporation  can- 
not enjoin  a  threatened  levy  upon  prop- 
erty it  has  already  conveyed.  Miller 
v.  Waldoborough  Packing  Co.,  88  Me. 
605,  34  Atl.  527. 

[b]  Where  defendant  holds  the 
property  as  agent,  he  may,  as  agent, 
have  instituted  proceedings  in  the 
name  of  his  principal  for  the  latter 's 
protection.  Mitchell  v.  Lay,  3  La.  Ann. 
593,   dictum. 

6.  Small  V.  Somerville,  58  Iowa  362, 
12  N.  W.  315;  Kelly  v.  Wiseman,  14 
La.  Ann.  661,  as  his  liabilty  on  his 
warranty  exists  as  to  causes  anterior 
to  the   Fale   only. 

Contra,  Bach  t?.  Goodrich,  9  Eob. 
(La.)  391;  San  Bernardo  Townsite  Co. 
r.  Hocker  (Tex.  Civ.  App.),  176  S.  W. 
644  (holding  one  who  sells  land  with 
covenants  of  warranty  may  enjoin  a 
sale  thereof  on  excution  under  a  void 
judgment  when  such  sale  will  create 
a  cloud  on  his  vendee's  title);  McCall 
Co.  V.  Page  (Tex.  Civ.  App.),  155  S.  W, 
655,  where  the  vendor  with  warranty 
claimed  the  land  sold  by  him  and  seized 
by  the  sheriff  was  hia  homestead  prop- 
erty, 
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(C.)  Levy  on  Exempt  and  TTomestead  Property.  — The  right  to  enjoin 
an  execution  on  the  ground  that  the  property  levied  on  is  homestead 
or  exempt  property  is  treated  elsewhere. ^ 

(IV.)  In  the  Sale.s  —  It  is  no  ground  for  an  injunction  that  a  sale 
is  about  to  be  made  in  an  irregular  manner,^  or  that  there  Avere 
irregularities  in  the  conduct  of  the  sale.^**  An  injunction  will  not 
issue  because  of  a  mere  defect  in,"  or,  it  has  been  held,  a  want  of,'- 
noticc  of  the  sale.  Nor  is  it  a  ground  of  relief,  that  the  officer  is 
about  to  sell  the  property  levied  on  without  first  having  it  appraised." 
Although  improper  conduct  of  a  judgment  creditor  at  a  sale  tend- 
ing to  prejudice  the  defendant  may  be  ground  for  an  injunction,^* 


7.  Injunction  where  property  taken 
is  exempt,  see   11    Standard  I'roc.  540. 

As  to  protection  of  homestead  prop- 
erty by  injunction,  see  11  Standard 
PROC.  410.  ' 

8.  As  to  opening  and  vacating  an 
execution  sale  by  bill  in  equity,  see 
supra,  TT,  B,  7;   K,  3. 

9.  Robinson  v.  Yon,  8  Fla.  .350  (sale 
on  an  unauthorized  day) ;  Thomasseu  v. 
De  Goey,  133  Iowa  278,  110  N.  W. 
581,  119  Am.  St.  Rep.  605. 

[a]  A  mortgagee  cannot  enjoin  a 
sale  on  the  ground  the  officer  is  pro- 
ceeding irregularly.  James  v.  Breaux, 
26  La.   Ann.   245.  ' 

fb]  An  assumption  that  the  sheriff 
and  district  court  will  subsequently 
misinterpret  the  law  applicable  to  the 
sale  or  violate  its  provisions  will  not 
warrant  enjoining  a  sale  under  a  judg- 
ment of  foreclosure.  Gordeu  v.  Bodwell, 
55  Kan.  131,  39  Pac.  1044. 

[e]  Where  in  violation  of  a  replevin 
bond  given  by  a  sheriff  on  restoration 
of  property  taken  from  him  by  writ 
of  replevin,  the  sheriff  proceeds  to  sell 
the  property  under  an  execution  in  his 
hands,  the  sale  will  be  enjoined  as  such 
sale  would  tend  to  render  a  judgment 
in  the  replevin  suit  in  favor  of  the 
plaintiff  therein  ineffectual.  Uphaus  v. 
Roof,   68   Ohio   St.   401,   67   N.  E.   717. 

10.  La. — Dubreuil  r.  Soulie,  4  Mart. 
N,  S.  93,  that  the  deed  is  not  in  tho 
statutorv  form.  Md. — Wilson  r.  Miller, 
30  Md.'82,  90  Am.  Dec.  568.  N.  J. 
Skillman   r.  Holcomb,  12  N.  J.  Eq.  131. 

[a]  That  the  sheriff  refused  to  ad- 
journ the  sale  is  not  ground  for  an  in- 
junction. Skillman  r.  Holcomb,  12  N. 
J.  Eq.  131. 

[b]  Sale  in  Bulk. — But  where  a  levy 
on  realty  is  excessive  and  the  sale  is 
made  in  bulk  for  a  grossly  inadequate 
sum,  au  injunctiou  will  lie.     Forbes  i". 


Hall,  102  Ga.  47,  28  S.  E.  915,  66  Am. 
St.  Rep.  152,  recommending  to  the  legis- 
lature a  statute  requiring  confirmance 
of  sales. 

11.  Ark.— Walker  r.  Files,  94  Ark. 
453,  127  S.  W.  739.  la.— Thomassen  v. 
De  Goey,  133  Iowa  278,  110  N.  W. 
581,  119  Am.  St.  Rep.  605.  Kan.— Cam- 
eron V.  Griesa,  74  Kan.  560,  87  Pac. 
679,  defective  description.  La. — Hend- 
erson V.  Hoy,  26  La.  Ann.  156,  insuffi- 
cient description;  Dabbs  v.  Hemken,  3 
Rob.  129,  slight  variance  between  do- 
scription  in  advertisement  and  in  no- 
tice of  seizure.  N.  J. — Margate  Co.  i". 
Hand  (N.  J.  Eq.),  98  AtL  313,  de- 
fective description. 

But  see  Johnson  v.  Hanye,  103  Ga. 
542,  29  S.  E.  914. 

[a]  A  discrepancy  of  twenty  cents 
between  the  amount  of  the  execution 
itself  and  the  amount  as  stated  in  the 
advertisemnt  of  sale  is  not  ground  for 
an  injunction.  Lee  r.  Broocks,  54  Tex. 
Civ.  App.   220,   118   S.   W.   164. 

[b]  Omission  of  Interest. — The  fail- 
ure of  the  advertisement  of  sale  to 
state  that  the  execution  provided  for 
the  collection  of  interest,  is  not  ground 
for  an  injunction.  Lee  r.  Broocks,  54 
Tex.  Civ.  App.  220,  118  S.  W.  164. 

12.  Lafferty  r.  Conn,  3  Sneed 
(Tenn.)   221. 

[a]  But  where  the  notice  of  sale  is 
published  in  a  Sunday  paper  in  viola- 
tion of  statute,  the  notice  is  void,  and 
oc|uity  by  injunction  will  prevent  the 
sale  upon  the  execution.  Shaw  v.  Will- 
iams, 87  Ind.  158,  44  Am.  Rep.  756. 

13.  Robinson  r.  Chesseldine,  5  HI. 
.?32;  Martin  v.  Pifer,  96  Ind.  245, 
€nntra.  Drouet  r.  Lacroix,  28  La.  Ann. 
126;  Robertson  r.  Travis,  4  La.  Ann. 
151;   Robinson   v.  Perry,  4  Tex.  273. 

14.  Bradv  r.  Carteret  Realtv  Co.,  67 
N.    J.    Eq.    641,    60    Atl.   938,  "llO    Am. 
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a  strong  case  of  fraud,  mistake,  surprise  or  accident  is  required  to 
induce  a  court  of  equity  to  interfere  with  the  completion  of  a  sale  upon 
an  execution  at  law.^' 

b.  To  Prevent  a  Cloud  on  Title.  —  Consonant  with  the  jurisdiction 
of  a  court  of  equity  to  remove  a  cloud  upon  the  title  of  an  owner 
of  land,^^  a  court  of  equity  w'ill  enjoin  proceedings  upon  an  execution 
where  they  will  cast  a  cloud  on  the  title  of  an  owner  of  land  who  is 
not  a  party  to  the  judgment,  although  no  title  would  pass  thereby. 
The  objection  that  the  party  has  an  adequate  remedy  at  law  is  not 
tenable.^^     Accordingly  equity  will  enjoin  a  sale  of  land  under  an 


St.  Eep.  502,  3  Ann.  Cas.  421,  66  N.  J. 
Eq.  243,  54  Atl.  814. 

[a]  Where  a  judgment  creditor  col- 
lecting his  debt  starts  a  question  of 
title  at  the  sale  to  cheapen  the  prop- 
erty to  be  sold,  equity  will  enjoin  the 
sale  until  the  question  of  title  is  set- 
tled. Brady  v.  Carteret  Realty  Co.,  67 
N.  J.  Eq.  641,  60  Atl.  938,  110  Am. 
St.  Eep.  502,  3  Ann.  Cas.  421,  66  N.  J. 
Eq.   24.3,   54   Atl.   814. 

15.  Skillman  v.  Holcomb,  12  N.  J. 
Eq.  131. 

[a]  Equity  may  grant  an  injunction 
restraining  the  sheriff  from  delivering 
a  deed  to  a  third  person  who  bid  it 
off  for  about  one  per  cent,  of  its  value, 
where  there  was  evidence  of  confusion 
in  the  sale  relative  to  the  rights  of 
the  execution  plaintiff  and  that  the  sale 
was  not  fairly  conducted.  Curran  v. 
Georgia  Loan  &  Tr.  Co.,  104  Ga.  682, 
30  S.  E.  886. 

16.  See  the  title   "Quieting  Title." 

17.  U.  S.— Allen  v.  Hanks,  136  U.  S. 
300,  10  Sup.  Ct.  961,  34  L.  ed.  414. 
Ala.— Eufaula  Nat.  Bank  v.  Pruett,  128 
Ala.  470,  30  So.  731;  Robinson  v.  Jop- 
lin,  54  Ala.  70;  Alabama  L.  Ins.  & 
Tr.  Co.  V.  Pettway,  24  Ala.  544;  Burt 
V.  Cassety,  12  Ala.  734.  Ark.— Talie- 
ferro  v.  Barnett,  37  Ark.  511;  King 
V.  Clay,  34  Ark.  291,  299.  Cal.— Ein- 
stein V.  Bank  of  California,  137  Cal. 
47,  69  Pac.  616;  Wilhoit  V.  Cunning- 
ham, 87  Cal  453,  25  Pac.  675;  Roth 
V.  Insley,  86  Cal.  134,  24  Pac.  853; 
Roman  Catholic  Archbishop  f.  Ship- 
man,  69  Cal.  586,  11  Pac.  343;  Por- 
ter v.  Pico,  55  Cal.  165;  Marriner  v. 
Smith,  27  Cal.  649;  Englund  v.  Lewis, 
25  Cal.  337;  Pixley  v.  Huggins,  15  Cal. 
127;  Shattuek  v.  Carson,  2  Cal.  588. 
Colo, — Union  Iron  Wks.  v.  Bassick 
Mfg.  Co.,  10  Colo.  24,  43,  14  Pac.  54; 
Bell  V.  Murray,  13  Colo.  App.  217,  57 
Pac.  488;    Crawford  v.  Lamar,  9   Colo. 
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App.  83,  47  Pac.  665.  Del.— Sharpe  v. 
Tatnall,  5  Del.  Ch.  302.  Fla.— Benner 
V.  Kendall,  21  Fla.  584;  Barnes  v.  Mayo, 
19  Fla.  542;  Shalley  r.  Spillman,  19 
Fla.  500;  Davidson  'r.  Seegar,  15  Fla. 
671;  Budd  v.  Long,  13  Fla.  288,  309. 
See  Wilson  v.  Matheson,  17  Fla.  630. 
Ga.— Sanders  v.  Foster,  66  Ga.  292. 
Ida. — Young  v.  First  Nat.  Bank,  4 
Idaho  323,  39  Pac.  557.  111.— Groves 
V.  Webber,  72  111.  606;  Groves  v.  Mag- 
hee,  64  111.  180;  Bennett  v.  McFadden, 
61  111.  334;  Christie  v.  Hale,  46  111. 
117;  Fitts  V.  Davis,  42  HI.  391.  Ind. 
Zimmerman  V.  Makepeace,  152  Ind.  199, 
52  N.  E.  992;  Thomas  v.  Simmons,  103 
Ind.  538,  2  N.  E.  203,  3  N.  E.  381; 
Bishop  r.  Moorman,  98  Ind.  1,  49  Am. 
Rep.  731;  First  Nat.  Bank  v.  Deiteh, 
83  Ind.  131;  Davis  r.  Clark,  26  Ind.  424, 
89  Am.  Dec.  471;  First  Nat.  Bank  v. 
Savin,  47  Ind.  App.  266,  94  N.  E.  347, 
la. — Wildner  r.  Thompson,  66  Iowa  283, 
23  N.  W.  670;  Key  City  Gas  Light  Co, 
V.  Munsell,  19  Iowa  305.  K.y. — Bean  v. 
Everett,  21  Ky.  L.  Rep.  1790,  56  S. 
W.  403.  Mass. — Stevens  v.  Mulligan, 
167  Mass.  84,  44  N.  E.  1086.  Minn. 
Hamilton  v.  Wood,  55  Minn.  482,  57  N. 
W.  208;  Conkey  r.  Dike,  17  Minn.  457. 
Mo.— Rev.  St.,  1909,  §2534;  Parks  t?. 
People's  Bank,  97  Mo.  130,  11  S.  W. 
41,  10  Am.  St.  Rep.  295;  South  Pres- 
bvterian  Church  v.  Hintze,  72  Mo.  363; 
Slate  V.  Tiedemann,  69  Mo.  306,  33  Am, 
Rep,  498;  Vogler  v.  Montgomery,  54 
Mo.  577;  Taylor  v.  Swearingen,  161 
Mo.  App.  467,  144  S.  W.  160;  Neeley 
V.  Bank  of  Independence,  114  Mo.  App. 
467,  89  S.  W.  907.  Neb.— Uhl  v.  May, 
5  Neb.  157.  N,  H.— Tucker  v.  Kennis- 
ton,  47  N.  11.  207,  93  Am.  Dec.  425. 
N.  Y.— Lehman  r.  Roberts,  86  N.  Y. 
232;  Buffum  r.  Forster,  77  Hun  27,  28 
N.  Y.  Supp.  285,  59  N.  Y.  St.  833; 
Pettit  V.  Shepherd,  5  Paige  493,  28 
Am.    Dec.    437  j    Shaw    v.   Dwight,    16 
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execution  upon  a  money  judgment  recovered  against  the  person  from 


Barb.  536,  N.  C. — Harris  r,  Carolina 
Dist.  Co.,  89  S.  E.  78it.  Ohio.— Norton 
f.  Beaver,  5  Ohio  178;  Bauk  of  Uuited 
Slates  V.  Schultz,  2  Ohio  471,  495. 
Ore. — Townsend  v.  Chamberlain,  158 
Pac.  664;  Wilhelm  v.  Woodcock,  11  Ore. 
518,  5  Pac.  202;  Coolidge  r.  Forward, 
11  Ore.  118,  2  Pac.  292;  Cox  v.  Smith, 
10  Ore.  418.  Pa. — Natalie  Anthracite 
Coal  Co.  V.  Eyan,  188  Pa.  318,  41  Atl. 
462;  Gay  v.  Chambers,  37  Pa.  Super. 
41;  Barrell  t.  Adams,  26  Pa.  Super. 
635.  Tex.— Vein,  Sayles'  Tex.  Civ.  St., 
1914,  art.  4643;  Ward  f.  Caples  (Tex. 
Civ.  App.),  170  S.  W.  816;  S.  K.  Mc- 
Call  Co.  1-.  Page  (Tex.  Civ.  App.),  155 
S.  W.  655;  Texas  Brew.  Co.  v.  Bisso, 
50  Tex.  Civ.  App.  119,  109  S.  W.  270; 
Brown  v.  Ikard,  33  Tex.  Civ,  App.  661, 
77  S.  W.  967;  Eodriguez  r.  Buckley 
(Tex.  Civ.  App.),  30  S.  W.  1123;  Texas 
Land  &  M.  Co.  v.  Worsham,  5  Tex. 
Civ.  App.  245,  23  S.  W.  938.  Wis. 
Moore  v.  Cord,  14  Wis.  213. 

fa]  "To  constitute  a  cloud  upon 
title  such  as  warrants  the  interference 
of  a  court  of  equity,  it  is  necessary  to 
show,  by  proof  of  extrinsic  facts,  the 
invalidity  of  proceedings  apparently 
valid  on  their  face.  (Scribner  v.  Allen, 
12  Minn.  148.)  Thus,  if  in  an  action 
of  ejectment  founded  upon  a  judgment, 
execution  sale,  and  sheriff's  deed,  it 
would  devolve  upon  the  owner  in  pos- 
session of  the  land  sought  to  be  recov- 
ered to  prove  the  invalidity  of  the 
proceedings  resulting  in  the  deed,  or 
to  show  a  superior  title  in  himself 
from  the  same  source  of  title,  the  pro- 
ceedings would  be  held  to  cast  a  cloud 
upon  the  title.  But  it  is  only  where 
such  proof  is  necessary  that  a  cloud 
would  exist.  Where  such  proof  is  un- 
necessary no  shade  would  be  cast  by 
the  proceedings  (Pixley  r.  Huggins,  15 
Cal.  127;  Hickman  r. 'O'Neal,  10  Cal 
293;  Cohen  v.  Sharp,  44  Cal.  29);  and 
a  court  of  equity  will  not  interfere  to 
enjoin  them.  (City  and  County  of 
San  Francisco  v.  Beidcman,  17  Cal. 
444;  Hollister  v.  Sherman,  63  Cal.  38; 
Taylor  v.  Underhill,  40  Cal.  471; 
Schuvler  r.  Broughton,  65  Cal.  252.)" 
Roman  Catholic  Archbishop  v.  Ship- 
man,  69  Cal.  586,  11  Pac.  343.  To 
same  effect,  see  the  following  cases: 
Ark.— Talieforro  v.  Barnett,  37  Ark. 
511.     Cal.— Koth  V.  Insley,  86  Cal.  134, 


24  Pac,  853;  Tibbetts  v.  Fore,  70  Cal. 
242,  11  Pac.  64«;  Fulton  v.  Hanlow,  20 
Cal.  450,  484.  Fla.— Beuner  v.  Ken- 
dall, 21  Fla.  584;  Barnes  v.  Mayo,  19 
Fla.  542;  Shalley  v.  Spillman,  19  Fla. 
.3UU;  Davidson  v.  Seegar,  15  Fla.  671, 
Mo,— Taylor  v.  Swearingen,  IGl  Mo. 
App.  467,  144  S.  W.  160.  N,  Y.— Leh- 
man V.  Roberts,  86  N,  Y,  232;  Schroc- 
der  V.  Guruey,  73  N,  Y,  430;  Fonda  v. 
Sage,  48  N.  Y,  173,  Tex,— Brown  v. 
Ikard,  33  Tex,  Civ,  App,  661,  77  S.  W. 
967;  Rodriguez  v.  Buckley  (Tex,  Civ. 
App,),  30  S,  W,  1123;  Texas  Land  & 
Mort,  Co,  V.  Worsham,  5  Tex,  Civ,  App 
245,  23  S,  W,  938;  Ryburn  v.  Getzen- 
daner,  1  Posey  Unrep,  Cas,  349,  Wis. 
Moore  v.  Cord,  14  Wis,  213. 

[b]  A  sale  under  an  execution 
against  A  of  land  belonging  to  B  will 
not  be  enjoined  unless  B  at  some  time 
had  a  title,  for  otherwise  the  sale 
would  not  create  any  cloud  on  B'a 
title,  Barnes  v.  Mayo,  19  Fla.  542; 
Shallsy   v.   Spillman,   i9  Fla.  500, 

As  to  cloud  cast  by  a  sale  on  an  exe- 
cution void  on  its  face,  see  supra,  IV, 
E,  4,  a,    (I), 

Sale  under  execution  against  stranger 
as  creating  a  cloud,  see  aitpra,  IV,  E, 
4,   a,    (III),    (B),    (3). 

[c]  Where  there  is  no  question  as 
to  the  plaintiff's  title,  an  injunction 
may  be  granted  to  restrain  a  sale  under 
execution  which  would  operate  to  cast 
a  cloud  upon  that  title,  but  where  there 
are  serious  doubts  as  to  such  title  au 
injunction  should  be  denied,  Crawford 
V.  Lamar,  9  Colo.  App.  S3,  47  Pac,  665, 

[d]  An  administrator  who  sets  up 
no  title  in  himself,  save,  at  most,  a 
right  in  the  administration  to  sell  the 
lands  for  purposes  of  administration, 
or  for  distribution  cannot  enjoin  an 
execution  sale  of  an  heir's  interest  on 
the  ground  it  would  create  a  cloud  on 
the  title,  Robinson  r.  Joplin.  54  Ala 
70. 

fo]  The  real  estate  of  a  pensioner 
purchased  with  pension  money  is  ex- 
empt from  execution,  and  the  owner 
may  enjoin  the  enforcement  of  an  exe- 
cution against  the  property  as  the 
ground  of  exemption  can  be  established 
only  by  extrinsic  evidence  and  the  levy 
find  sale  will  constitute  an  apparent 
cloud  on  his  title,     Buffum   r.  Forster, 
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whom  the  present  owner  derived  title  before  tlie  recovery  of  the  judg- 
ment.^^  The  rule  has  been  extended  in  some  jurisdictions  and  execution 
sales  have  been  enjoined  where  they  would  east  doubt  on  the  title  and 


77  Huu  27,  2S  N.  T,  Supp.  285,  59  N. 
Y.  St.  833. 

[f  ]  Where  Judgment  Is  Not  a  Lien. 
"Where  an  execution  is  levied  upon 
real  property  upon  which  the  judgment 
is  not  a  lien,  th^e  court  will  enjoin  the 
sale  to  prevent  a  cloud  from  being  cast 
upon  the  title.  It  is  no  hardship  upon 
the  execution  creditor  in  such  case,  be- 
cause he  is  not  entitled  to  sell  the 
property  at  all.  Key  City  Gas  Light 
Co.  V.  Munsell,  19  Iowa  305."  Wiedner 
V.  Thompson,  66  Iowa  283,  23  N.  W. 
670. 

[g]  A  purchaser  at  a  foreclosure 
sale  may  enjoin  a  sale  of  the  premises 
on  a  judgment  for  a  prior  mechanic 's 
lien  where  by  statute  a  sale  of  execu- 
tion discharges  the  property  from  prior 
liens,  as  the  sale  would  cloud  plaintiff's 
title.  Sharpe  v.  Tatnall,  5  Del.  Ch. 
302. 

18.  Ala. — Martin  v.  Hewitt,  44  Ala, 
418,  436;  Downing  v.  Mann,  43  Ala. 
266;  Burt  V.  Cassety,  12  Ala.  734.  Cal. 
Einstein  v.  Bank  of  California,  137  Cal. 
47,  69  Pac.  616;  Porter  v.  Jennings,  89 
Cal.  440,  26  Pac.  965;  Eoman  Catholic 
Archbishop  v.  Shipman,  69  Cal.  586,  11 
Pac.  343;  Englund  v.  Lewis,  25  Cal. 
337;  Pixley  v.  Huggins,  15  Cal.  127; 
Shattuck  V.  Carson,  2  Cal.  588;  Aus- 
tin V.  Union  Pav.  &  Con.  Co.,  4  Cal. 
App.  610,  88  Pac.  731.  See  Fitzgib- 
Lon  V.  Laumeister,  119  Cal.  svii, 
51  Pac.  1078.  Fla. — Barnes  v.  Mayo, 
19  ria.  542;  Budd  v.  Long,  13  Fla. 
288,  309.  Ga.— Cox  v.  Mayor,  17  Ga. 
249,  action  by  city  to  prevent  levy  on 
land  dedicated  to  city  by  debtor  com- 
pany. See  Kendall  v.  Dow,  46  Ga.  607, 
614,  where  the  property  claimed  was 
released  from  the  lien  of  the  execution 
by  contract.  lU. — Groves  v.  Webber, 
72  111.  606.  la.— Key  City  Gaslight  Co. 
V.  Munsell,  19  Iowa  305;  Jones  v.  .Jones, 
13  Iowa  276.  Kan. — Yount  v.  Hoover, 
95  Kan.  752,  149  Pac.  408,  L.  R.  A. 
1915F,  1120.  Ky.— Bean  v.  Everett,  21 
Ky.  L.  Eep.  1790,  56  S.  W.  403.  La. 
Thompson  &  Co.  v.  Herring,  45  La.  Ann. 
S91,  13  So.  393;  Theurer  v.  McGibbon, 
28  La.  Ann.  29;  Doherty  v.  Leake,  24 
La.  Ann.  224.  Md.— Hollida  v.  Shoop, 
4  Md.  465,  59  Am.  Dec.  88.  Mich. 
Corey  v.  Smalley,  106  Mich.  257,  64  N. 
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Niles  V.  Davis,  60  Miss.  750,  enjoining 
a  sale  on  execution  against  plaintiff's 
vendor,  plaintiff  having  obtained  the 
land  by  adverse  possession  against  the 
creditor  with  a  parol  contract  of  sale 
as  color  of  title.  Mo. — Carrel  v.  Meek, 
155  Mo.  App.  337,  137  S.  W.  19.  Ohio. 
Olin  f.  Hungerford,  10  Ohio  268.  Ore. 
Wilhelm  v.  Woodcock,  11  Ore.  518,  525, 
5  Pac.  202;  Coolidge  v.  Forward,  11 
Ore.  118,  2  Pac,  292.  Pa.— Barrell  v. 
Adams,  26  Pa.  Super.  635.  Tenn. 
Merriman  v.  Polk,  5  Heisk.  717,  Wis. 
Goodell  V.  Blumer,  41  Wis.  436, 

Contra.  Minn, — Pelican  River  Milling 
Co,  V.  Maurin,  67  Minn.  418,  69  N.  W. 
1149,  denying  relief  as  the  plaintiff's 
title  appeared  of  record.  N.  J. — Shel- 
don V.  Stokes,  34  N,  J.  Eq.  87.  N.  C. 
Southerland  v.  Harper,  83  N,  C.  200. 
Tex. — Paddock  v.  Jackson,  16  Tex.  Civ. 
App.  655,  41  S.  W.  700,  holding,  how- 
ever, that  equity  would  entertain  the 
bill  where  the  property  in  question 
consisted  of  330  different  parcels  and 
v-^as  levied  on  as  the  property  of  the 
plaintiff's  grantor,  and  the  petition  for 
an  injunction  showed  that  the  property 
was  held  for  sale,  and  that  the  levy 
injured  the  plaintiff  in  that  it  hindered 
and  obstructed  the  sale,  and  that  the 
sale  would  cast  a  cloud  on  his  title, 
deter  persons  from  buying  the  same, 
and  cause  the  market  value  to  be  great- 
ly   depreciated. 

[a]  Specific  Performance  of  Con- 
tract To  Convey  and  Injimction. — A 
plaintiff  may  obtain  a  decree  directing 
specific  performance  of  an  oral  con- 
tract to  convey  certain  realty  and  an 
injunction  against  the  levying  of  an 
execution  against  the  promisor  by  his 
creditors.  Brown  v.  Prescott,  63  N.  H. 
61. 

[b]  Where  the  plaintiff's  deed  is 
found  to  be  a  mortgage,  his  bill  will 
be  dismissed  as  his  rights  after  the 
sale  will  be  on  the  same  footing  as 
they  were  before.  Purdy  v.  Irwin,  18 
Cal.  350. 

[e]  Where  Plaintiff  Has  Possessory 
Eight  Only. — But  a  plaintiff  who  pur- 
chases land  and  takes  a  bond  for  title 
when  the  purchase  money  shall  be  paid 
cannot  enjoin  a  threatened  sale  of  the 
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hinder  the  full  power  of  disposal,  even  though  they  would  not,  slrletly 
speaking,  cloud  the  owner's  title.'"  A  bona  fide  purchaser  of  real 
property  may  enjoin  the  enforcement  upon  tlu;  property  of  a  judijrment 
against  the  vendor  where  the  judgment  is  not  a  lien  upon  the  prop- 
erty,-" but  it  is  otherwise  where  the  lien  has  attached.^^  It  has  been 
held  that  a  purchaser  at  an  execution  sale  who  has  not  complied  with 
the  terms  of  his  bid  cannot  enjoin  a  sale  of  the  property."  A  sale 
and  deed  of  a  wife's  separate  property  under  an  execution  against  the 
husband  is  generally  held  to  constitute  a  cloud  upon  the  wife's  prop- 
erty which  equity  will  prevent  by  injunction. ^'^ 

Where  Conveyance  Is  Fraudulent — If  the  creditor  in  good  faith  be- 
lieves the  conveyance  of  the  debtor  to  the  plaintiff  to  be  fraudulent 
and  seeks  to  obtain  satisfaction  for  his  debt  out  of  the  property  con- 
veyed, equity  will  not  grant  relief;-*  but  it  is  otherwise  if  the  charge 
of  fraud  is  colorable  and  groundless,  and  not  made  in  good  faith.^' 

e.  Compelling  Exhaustion  of  Certain  Property  First.  —  Although 
generally  a  judgment  creditor  will  not  by  the  use  of  an  injunction  be 
required'  to  proceed  against  one  piece  of  property  in  preference  to  an- 
other,^^  he  may  be  required  to  do  so  where  third  persons  acquire  rights 


property  on  an  execution  against  the 
venilor;  he  has  a  possessory  right  at 
most  and  the  sale  will  not  disturb  his 
possession.  Moore  v.  Hallum,  1  Lea 
(Tenn.)  511.  Contra,  Money  v.  Dorsey, 
7  Smed.  &  M.   (Miss.)    15. 

19.  Injunction  of  sale  of  plaintiff's 
lands  on  execution  against  another,  see 
supra  IV,   E,  4,  a,   (III),   (B),   (3). 

Enjoining  sale  on  void  execution,  see 
supra,  IV,  E,  4,  a,   (I). 

20.  Eiggin  v.  Mulligan,  9  111.  50, 
See  Scott  v.  Bennett,  6  111.  646. 

[aj  Estoppel.  —  Where  judgment 
creditors  assent  to  a  deed  of  trust  made 
by  their  debtors  and  induce  third  part- 
ies to  purchase  the  estate  and  by  their 
conduct  cause  the  purchasers  to  believe 
they  will  look  to  the  trustees  and  not 
their  liens  for  their  claim,  the  pur- 
chasers may  enjoin  an  enforcement  of 
the  judgment  against  the  property. 
Doub   V.  Barnes,  4  Gill   (Md.)    1.  19. 

21.  Tavlor  v.  Morgan,  86  Ind.  295; 
Hollida  V.  Shoop,  4  Md.  465,  59  Am. 
Dee.   88. 

22.  Losee  r.  Sauton,  24  La.  Ann.  .S70. 

23.  Where  wife's  separate  property 
is  levied  on  for  a  debt  of  her  husband, 
see   ]1    Staxd.vrd   Proc.   810. 

24.  Md.— Welde  v.  Scotten,  59  Md. 
72.  N.  H.— Tucker  c.  Kensington,  47 
N.  H.  267,  93  Am.  Dec.  425.  N.  J. 
Freeman  r.  Elmendorf,  7  N.  J.  Eq.  475. 
N.  C— Southerland  r.  Harper,  S3  N.  C. 
200.    Ore.— Ooolidge  v.  Forward,  11  Ore. 


118,  2  Pac.  292,  Pa. — Winch's  Appeal, 
61  Pa.  424.  Tex. — See  Paddock  v. 
Jackson,  16  Tex.  Civ.  App.  655,  41  S. 
W.    700. 

[a]  Where  Purchaser  Alleges  That 
Creditor  Charges  Fraud. — A  purchaser 
of  land  pending  an  action  against  the 
vendor  cannot  enjoin  a  levy  and  sale 
under  an  execution  against  the  vendor 
on  the  ground  that  the  creditor  charges 
his  purchase  with  fraud  and  that  this 
will  be  a  cloud  on  his  title.  Welde  v. 
Scotten,    59    Md.    72. 

[b]  In  Louisiana,  a  judgment  cred- 
itor cannot  disregard  an  actual  though 
fraudulent  sale  aud  seize  property  held 
under  such  title.  He  can  do  so  only 
where  the  deeds  are  purely  fictitious 
having  only  a  semblance  of  title.  And 
a  creditor  will  be  enjoined  from  sell- 
ing the  property  on  •execution  against 
the  vendor  although  the  sale  is  alleged 
to  be  fraudulent.  Ford  v.  Douglas,  5 
How.  (U.  S.)  143,  167,  12  L.  ed.  891; 
Theurer  v.  MoGibbon,  28  La.  Ann.  29; 
Lewis  V.  Dinkgrave,  24  La.  Ann.  4S9; 
Dewey  r.  Bird,  22  La,  Ann.  lOS;  Hob- 
good   r.  Brown,  2  La.  Ann.   323. 

25.  Tucker  v.  Kensington,  47  N,  H. 
267,  93   Am,  Dec.  425. 

26.  Frey  v.  McGaw,  127  Md.  23,  95 
Atl.  960. 

[a]  That  sheriff  did  not  levy  on 
property  he  was  required  to  exhaust 
first  is  not  ground  for  an  injunction, 
Farrell   v.   McKee,   36   111.   225;    Beaird 
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in  the  property,  since  the  rules  as  to  marshaling  of  assets  are  ap- 
plicable,-^ unless  the  rights  of  the  creditor  would  be  thereby 
prejudiced. -*  Under  this  rule  a  purchaser  of  some  of  the  property 
of  the  de1:itor  may  enjoin  the  sheriff  from  selling  it  before  exhausting 
property  remaining  in  the  hands  of  the  debtor,^''  or  subsequently  sold 


V.  Foreman,  1  111.  385,  12  Am.  Dec.  197. 
But  see  McClellan  r.  Marshall,  19  Iowa 
561,  87  Am.  Dec.  454;  Andsrson  v.  Old 
ham,  82  Tex.  228,  18  S.  W.  557;  Den- 
son  V.  Taylor  (Tex.  Civ.  App.),  132  S. 
W.  811. 

fb]  But  the  wife  of  the  debtor  may 
enjoin  a  levy  upon  the  homestead  be- 
fore levying  on  the  debtor's  personal 
property,  notwithstanding  the  debtor's 
designation  of  the  homestead  for  levy, 
as  he  could  not  direct  a  levy  on  his 
realty  before  his  personalty  when  it 
would  prejudice  the  rights  of  other 
persons.  Bartholomew  v.  Hook,  23  Cal. 
277. 

[c]  WTiere  the  debtor  has  lawfully 
selected  the  property  to  be  levied  on, 
he  may  enjoin  an  execution  in  disre- 
gard of  his  choice.  See  Pierson  v. 
Connellee  (Tsx.  Civ.  App.),  145  S.  W, 
1039,  and  15  Standard  Proc,  929,  note. 
12. 

27.  TJ.  S. — Findlay's  Exrs.  v.  Bank 
of  the  United  States,  2  McLean  44,  9 
Fed.  Cas.  No.  4,791.  Ga.— Compton  & 
Sons  V.  Pitman,  49  Ga.  612.  Miss, 
Baine  v.  Williams,  10  Smed.  &  M.  113. 
N.  J.— Peshine  v.  Binns,  11  N.  J.  Eq. 
101,  suit  by  subsequent  execution  cred- 
itor. N.  Y. — Jngahs  v.  Morgan,  10  N. 
Y.  178,  186;  Welch  v.  James,  22  How. 
Pr.  474.  S.  C— Bollman  v.  Warner,  38 
S.  C.  464,  17  S.  E.  223.  Tenn,— Hunt 
t;.  Ewing,  12  Lea  519. 

See  generally  the  title  "Marshaling 
Assets." 

[a]  If  the  creditor  wltli  knowledge 
of  the  facts  voluntarily  incapacitates 
himself  from  resorting  to  the  fund  to 
which  he  alone  has  access,  he  may  be 
enjoined  thereafter  from  resorting  to 
the  common  fund.  Ingalls  v.  Morgan, 
10   N.   Y.    178. 

28.  N.  Y.— Evertson  v.  Booth,  19 
Johns.  486.  N,  C. — Francis  v.  Herren, 
101  N.  C.  497,  508,  8  S.  E.  353;  .Jack- 
son V.  Sloan,  76  N.  C.  306.  Ohio. 
Bank  of  United  States  v.  Schultz,  3 
Ohio   61. 

[a]  A  purchaser  of  property  cannot 
compel  a  creditor  to  resort  to  other 
property    which    has    been    so    disposed 
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of  that  it  cannot  be  subjected  to  the 
judgment.  Bank  of  United  States  r. 
Schultz,  3   Ohio   61. 

29.  IE.— Hurd  v.  Eaton,  28  111.  122, 
Ind. — Boos  V.  Morgan,  130  Ind.  305,  3u 
N.  E.  141,  30  Am.  St.  Eep.  237;  Sid- 
en  er  V.  White,  46  Ind.  588;  Dyer  V. 
Armstrong,  5  Ind.  437;  Kussell  v.  Hous- 
ton, 5  Ind.  180,  where  a  purchaser  of 
the  property  under  a  junior  judgment 
enjoined  the  sale  of  the  land  on  an 
execution  issued  on  a  prior  judgment 
until  other  property  of  the  debtor 
which  has  been  levied  on  has  been  ex- 
hausted. Miss.— Eollins  v.  Thompson, 
13  Smed.  &  M.  522;  Baine  v.  Williams, 
10  Smed.  &  M.  113;  Agricultural  Bank 
V.  Fallen,  8  Smed.  &  M.  357,  47  Am. 
Dec.  92;  Fallen  t".  Agricultural  Bank, 
Freem.  Ch.  419.  N.  Y. — Ingalls  v.  Mor- 
gan, 10  N.  Y.  178,  186;  James  v.  Hub- 
bard, 1  Paige  228;  Clowes  v.  Dicken- 
son, 5  Johns.  Ch.  235,  9  Cow.  403; 
Evertson  v.  Booth,  19  Johns.  486;  Welch 
'(•.  James,  22  How.  Pr.  474.  N.  C, 
Francis  r.  Herren,  101  N.  C.  497,  507, 
8  S.  E.  353;  Jackson  r  Sloan,  76  N.  C. 
306.  Tenn. — Jones  r.  Maney,  7  Lea  341. 

Contra,  Jones  v.  McCrady,  48  S.  C. 
533,  26  S.  E.  802;  Latimer  v.  Ballew, 
41  S.  C.  517,  19  S.  E.  792,  44  Am.  St. 
Rep.  748;  Wagner  v.  Pegues,  10  S.  C. 
2.19;  McAliley  v.  Barber,  4  S.  C.  45; 
Moore  v.  Wright,  14  Rich.  Eq.  132. 

fa]  Where  the  judgment  creditor 
expressly  waives  the  lien  of  his  judg- 
ment on  certain  property  of  the  defend- 
ant and  permits  its  sale  he  will  be  en- 
joined from  enforcing  his  judgment 
against  the  property  sold.  Wagner  r. 
Pegues,  10  S.  C.  259,  explaining  Hurd  v. 
Eaton,  28  111.  122. 

fb"!  Laches  of  the  creditor  in  en- 
forcing his  judgment  against  the  debt- 
or's property  until  the  debtor's  estate 
is  insolvent  will  not  authorize  a  pur- 
chaser of  lands  of  the  debtor  to  en- 
join the  enforcement  of  the  execution 
against  the  property  purchased  by  the 
plaintiff.  Wagner  v.  Pegues,  10  S.  C. 
259. 

[c]  A  purchaser  of  property  from 
a  surety  on  a  joint  and  several  bond 
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to  other  purchasers.^*^  So  also  a  replevin  bail  maj'  enjoin  a  threatened 
levy  and  sale  oi"  his  property  before  exhausting  the  property  of  the 
debtor.^^ 

An  injunction  is  a  proper  remedy  to  enforce  an  agreement  among 
the  parties  as  to  the  order  in  which  the  property  of  the  defendants 
shall  be  taken  to  satisfy  the  execution.''- 

d.  To  Protect  Creditors.  —  VVliile  equity  will  not  at  the  instance 
of  simple  contract''^  or  attaching^"*  creditors,  who  have  not  reduced 
their  claims  to  judgment,  enjoin  the  enforcement  of  a  judgment  in 
favor  of  other  creditors  alleged  to  have  been  obtained  fraudulently, 
in  violation  of  plaintiff's  rights,  it  will  sometimes  interfere  to  pre- 
vent a  sale  about  to  be  made  in  such  a  manner  as  will  injure  their 
rights.^^  A  receiver  cannot  enjoin  the  enforcement  of  a  prior  judg- 
ment lien,^*^  unless  the   lien  is  preserved   by   the   injunction   order." 

The  debtor  cannot  enjoin  a  sale  of  property  on  the  ground  that  the 
property  is  covered  by  mortgages.^^     But  he  may  enjoin  the  enforce- 


cannot  enjoin  enforcement  of  a  writ 
against  his  property  when  there  is  other 
property  subject  to  the  lien  of  the  judg- 
ment, even  though  the  attorney  for 
the  creditor  is  also  attorney  for  the 
owners  of  other  property  subject  to 
the  lien  and  he  directs  the  execution 
against  the  plaintiff  to  save  his  clients. 
Buckley  v.  Kilker,  218  Pa.  176,  G7  Atl. 
55. 

30.  Moore  c.  Trimmier,  32  S.  C.  511, 
11  S.  E.  54S,  552. 

31.  Elson  V.  O'Dowd,  40  Ind.  300. 
But  see  Waynick  v.  Connelly,  8  Blackf. 
(lud.)   75. 

32.  Gibson  v.  McClay,  47  Neb.  900, 
66  x\.  W.  851. 

[a]  A  creditor  not  a  party  to  the 
agreement  cannot  be  enjoined  from  en- 
forcing his  execution.  Boyce  v.  Woods, 
37   Tex.   245. 

33.  Wiggins  r.  Armstrong,  2  Johns. 
Ch.  (N.  y.)  144;  Artman  v.  Giles,  155 
Pa.  409,  26  Atl.  668,  32  W.  N.  C.  361 
(where  the  debtor  confessed  judgment 
as  to  certain  creditors) ;  Meyersi  V, 
Ranch,  4  Pa.  Dist.  331.  See  Dodd  v. 
Solomons,  93  Ga.  314.  20  S.  E.  320, 
where  plaintiff  asked  an  injunction  and 
receiver  but  did  not  allege  anything 
against  the  bona  fides  of  tlio-  judgment. 

[n]  The  holder  of  a  note  secured  by 
a  mortgage  cannot  enjoin  a  sale  of  the 
mortgaged  property  at  the  instance  of 
the  holders  of  other  notes  secured  by 
the  same  mortgage.  Citv  Bank  r.  Mc- 
Intyre,  8   Rob.    (La.)    467. 

S4.  Martin  r.  Michael,  23  Mo.  50, 
66  Am.  Dec.  656;  Artman  v.  Giles,  155 


Pa.  409,  26  Atl.  668,  32  W.  N.  C.  361. 
Contra,  Heyneman  v.  Dannenberg,  6 
Cal.  376,  65  Am.  Dec.  519. 

[a]  Exceptional  cases  may  arise  in 
v.'hich  creditors  having  a  lien,  even 
though  only  by  attachment  maj-  obtain 
relief  in  equity  but  the  presumption  is 
against  them.  Artman  v.  Giles,  155  Pa. 
409,  26  Atl.  668,  32  W.  N.  C.  361. 

35.  Reynolds  &  Hamby  Est.  Mortg, 
Co.  Ltd.  V.  Kingsberry,  118  Ga.  254,  45 
S.  E.  235. 

[a]  Sale  in  Bulk. — Where  it  appears 
that  the  sheriff  levied  on  land  consist- 
ing of  different  lots  and  groups  of  lots 
which  had  been  laid  off  long  prior  to 
the  date  of  the  judgment,  and  a<lver- 
tised  it  for  sale  in  bulk,  and  where  it 
appears  such  a  sale  would  be  detri- 
mental to  the  unsecured  creditors  while 
a  t^als  in  parcels  would  not  lessen  the 
security  of  the  execution  plaintiff, 
equitv  will  enjoin  the  sheriff  from  sell- 
ing as  he  proposes.  Reynolds  &  Hamby 
Est.  Mortg.  Co.  Ltd.  r.  Kingsberry,  118 
Ga.  254,  45  S.  E.  235,  distingmshutg 
Reeves  v.  Bolles,  95  Ga.  402,  22  S.  E. 
626. 

36.  Cherry  r.  Western  Wash.  I. 
Expo.   Co.,   11  Wash.  586,  40   Pac.   136. 

37.  State  r.  Superior  Court,  11 
Wash.   63,  39   Pac.  244. 

38.  Bovd  r.  Chesapeake  &  O.  Canal 
Co.,  17  Md.  195,  211,  79  Am.  Dee.  646, 
the  mortgagee  himself  must  claim  what 
ever  protection   he   may   be   entitled   to. 

fa]  Where  Defendiant  Has  Equit- 
able Mortgage. — Defendant  in  eject- 
ment, against  whom  judgment  has  been 
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ment  of  an  attorney's  lien  on  the  judgment  after  the  lien  has  been 
extinguished  by  the  assignment  of  the  judgment.^'' 

As  Between  Junior  and  Senior  Lieuhoiders.  —  An  incumbrancer  who  has 
a  lien  prior  to  the  lien  of  a  judgment  cannot,  as  a  general  rule,  en- 
join the  enforcement  of  the  judgment,*"  as  the  sale  under  executions 


rendered,  may  maintain  a  bill  to  re- 
strain the  sale  of  the  land  under  an 
execution  issued  on  the  judgment,  where 
he  has,  as  the  equitable  owner  of  a 
mortgage  on  the  land,  a  lien  thereon, 
a  court  of  equity  being  the  only  forum 
having  a  jurisdiction  to  determine  his 
rights.  Taylor  v.  Koniger,  147  Mich. 
99,  110  N.  W.  503, 

39.  Humptulips  Driving  Co.  V. 
Cross,  65  Wash.  636,  118  Pac.  827. 

40.  Ark. — Johnson  v.  Gillenwater, 
75  Ark.  114,  87  8.  W.  439.  Fla.— Amer- 
ican Freehold  L.  &  M.  Co.  V.  Maxwell, 
39  Fla.  489,  22  So.  751,  prior  mortgagor. 
Ga. — Sanders  v.  Foster,  66  Ga.  292, 
prior  execution  plaintiff.  111. — Chit- 
tenden V.  Rogers,  42  111.  95.  Ind. 
Messmore  v.  Stephens,  S3  Ind.  524. 
Compare  Shanklin  v.  Sims,  110  Ind.  143, 
11  N,  E.  32  (holding  a  mortgagee  of 
land,  levied  on  under  a  judgment  which 
is  not  a  lisn  on  it,  may  maintain  a  suit 
for  injunction);  Mouticello  Hydraulic 
Co.  V.  Loughry,  72  Ind.  562.  la. — Eams- 
dell  V.  Tama  Water-Power  Co.,  84  Iowa 
484,  51  N.  W.  245  (explaining  Euthven 
Bros.  r.  Mast  &  Co.,  55  Iowa  715,  8  N. 
W.  659) ;  Wiedner  v.  Thompson,  66 
Iowa  283,  23  N.  W.  670.  La.— Van 
Loan  r.  Hcffner,  30  La.  Ann.  1213; 
Smith  &  Co.  V.  Hoey,  28  La.  Ann.  95; 
Chaffraix  v.  Edwards,  26  La.  Ann.  22; 
Gleises  r.  McHatton,  14  La.  Ann.  560 
(a  pledgee  has  a  remedy  by  third  op- 
position); Wallis  V.  Bourg,  14  La.  Ann. 
104;  Ashford  V.  Tibbitts,  11  La.  Ann. 
167;  Gil  V.  Gil,  10  Rob.  28;  Bludworth 
V.  Lambeth,  9  Rob.  256.  But  see  Robb 
V.  "Wagner,  5  La.  Ann.  Ill,  wliere  the 
plaintiff  was  a  landlord  with  a  lien  on 
the  property.  Md. — Tome  v.  Merchants 
&  M.  B.  &  L.  Co.,  34  Md.  12;  Union 
Bank  v.  Poultney,  8  Gill  &  J.  324.  S.  C. 
McTeer  v.  Moorer,  Bailey  Eq.  62,  the 
mortgagee  has  an  adequate  remedy  at 
law.  Tex. — Wilkerson  v.  Stasnv  (Tex. 
Civ.  App.),  183  S.  W.  1191;  Williams 
V.  Farmers  Nat.  Bank,  22  Tex.  Civ. 
App.  r,S^,  56  S.  W.  261;  Ivory  v.  Kemp- 
ner,  2  Tex.  Civ.  App.  474,  21  S.  W. 
1006;  George  •«;.  Dyer,  1  White  &  W. 
Civ.  Cas.  §780.    But  in  Click  v.  Stewart, 
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36  Tex.  280,  a  landlord  enjoined  an  exe- 
cution sale  of  certain  property  upon 
which  he  claimed  a  landlord's  lien  but 
which  was  levied  on  under  •executions 
before  the  issuing  of  distress  warrants, 
Va. — Miller  c.  Crews,  2  Leigh  (29  Va.) 
576;  Bowyer  v.  Creigh,  3  Rand.  (24 
Va.)  25.  W.  Va.— Rollins  v.  Hess,  27 
W.  Va.  570;  Walker  v.  Hunt,  2  W.  Va, 
491,  98  Am.  Dec.  779. 

Contra,  Parker  v.  Kelly,  10  Smed.  & 
M,  (Miss.)  184  (holder  of  vendor's 
lien) ;  Byrne  v.  Anderson,  10  Smed.  & 
M,  81  (allowing  an  injunction  as  no 
demurrer  was  interposed  although 
doubting  the  court's  jurisdiction);  Par- 
rish  V.  Saunders,  3  Humph,  (^Tenn.) 
431. 

[a]  A  mortgagee  in  possession  of 
chajttels  under  the  mortgage  cajinot 
enjoin  a  sale  thereof  as  he  has  an  ade- 
quate remedy  at  law.  La  Mothe  t'. 
Fink,  8  Biss.  493,  14  Fed,  Cas,  No. 
8,032. 

[b]  A  pledgee  of  a  fractional  part 
of  a  chose  in  action  cannot  enjoin  a 
sale  of  the  remainder  at  the  instance 
of  other  creditors.  Van  Norden  V. 
Leeds  &  Co.,  Man.  Unrep.  Cas.  (La.) 
198. 

[c]  The  assertion  in  public  by  a 
plaintiff  in  execution  that  a  mortgage 
is  fraudulent  and  void,  and  that  the 
lieu  of  his  judgment  is  superior  there- 
to, will  not  entitle  the  mortgagee  un- 
der said  mortgage  to  an  injunction  re- 
straining the  sale  of  said  real  estate 
under  execution  by  said  judgment  cred- 
itor. Ramsdell  v.  Tama  Water  Power 
Co.,  84  Iowa  484,  51  N.  W.  245. 

[d]  Poverty  of  the  senior  execution 
plaintiff  disabling  him  from  bidding 
in  the  land  does  not  strengthen  his  right 
to  equitable  relief,  Sanders  v.  Foster, 
6C)    Ga.    292. 

[e]  That  the  purchaser  at  the  sal© 
might  remove  the  property  from  the 
county  does  not  affect  the  rule  denying 
the  senior  lienholder  relief.  Wilkerson 
V.  Stasnv  (Tex.  Civ.  App.),  183  S.  W. 
1191. 

|f  1     The  fact   that   the    senior  lien 
{ stands  canceled  of  record  by  a  mistake 
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subsequent  to  the  lien  will  not  impair  the  licn/^  and  he  has  a  com- 
plete remedy  at  la'w.*^  If,  however,  the  circumstances  are  such  that 
adequate  relief  cannot  be  had  at  law,  equity  will  entertain  the  bill,^^ 
as  where  the  record  does  not  show  the  priority  of  the  lien,"**  or  where 


to  which  the  junior  licnholder  was  not 
a  party  and  for  which  he  was  in  no 
way  responsible  does  not  entitle  the 
senior  lienholder  to  an  injunction  re- 
straining the  junior  lienholder  from 
selling  the  property  under  his  execu- 
tion. Wiedner  r.  Thompson,  66  Iowa 
283,  23  N.  W.  670. 

[g]  But  a  mortgagee  in  trust  for 
certain  bondholders  of  a  railroad  com- 
pany may  enjoin  the  enforcement  of  a 
judgment  by  one  of  the  bondholders 
andcr  a  second  mortgage  where  the 
property  of  the  railroad  company  is  not 
eufficient  to  pay  the  first  mortgage,  as 
the  enforcement  of  the  second  mort- 
gage consistent  with  the  first  mortgage 
%v1ould  work  only  inconvenience  and 
harm  to  the  first  without  any  benefit  to 
the  second.  In  addition  thereto  the 
proceeding  by  one  only  of  the  bond- 
holilers  on  the  second  mortgage  would 
disturb  the  pro  rata  distribution  in  the 
event  of  a  deficiency.  Pennock  v.  Coe, 
2.?  How.  (IT.  S.)  117,  131,  16  L.  ed.  436; 
Riiggles  r.  Simonton,  3  Biss.  325.  20 
Fed.  Cas.  No.  12,120;  Ludlow  r.  Hurd, 
1  Disn.    (Ohio)    552,   12   Ohio   Dec.   791. 

[h]  To  Prevent  Multiplicity  of  Suits 
and  Eemove  Cloud. — A  trustee  of  a 
deed  of  trust  who  is  also  the  largest 
beneficiary  may  enjoin  levies  and  sales 
by  other  creditors,  some  having  para- 
mount liens  and  some  having  liens  sub- 
ordinate to  that  of  the  trustee,  on  the 
ground  of  preventing  a  multiplicity  of 
suits,  removing  a  cloud,  and  on"  the 
ground  that  a  mortgagee  although  he 
has  a  power  of  sale  may  come  into 
chancery  to  foreclose.  Alabama  Life 
Ins.  &  Tr.  Co.  v.  Pettway,  24  Ala.  544, 
562. 

\\]  A  creditor  who  serves  a  foreign 
attachment  on  a  garnishee  of  a  person 
having  property  of  an  absent  debtor 
may  enjoin  a  sale  of  the  property  by 
other  creditors  who  subsequently  at- 
tached the  property.  Moore  r.  Holt, 
10  Oratt.  (51  Va.)  284,  on  the  author- 
ity of  Erskine  v.  Staley,  12  Leigh  (39 
Va.)  406.  ^ 

[jl  Pending  a  suit  to  determine 
priority  of  liens  an  attaching  creditor 
may  enjoin  levy  and  sale  of  property 
in  the  hands  of  garnishee,  by  execution 


creditor.  Northfield  Knife  Co.  r.  Sbap- 
leigh,  24  Neb.  635,  39  N.  W.  788,  8 
Am.   St.   Eep.   224. 

[k]  Substituting  Sureties  of  Pur- 
chaser to  Vendor's  Rights. — The  sure- 
ties of  a  purchaser  of  property  on 
which  a  lien  was  retained  for  the  pur- 
chase money,  may  enjoin  a  sale  of  the 

1  roperty  on  execution  in  favor  of  other 
creditors  although  the  purchase  monej 
has  not  been  j)aid,  as  they  have  a  right 
to  be  substituted  to  the  rights  of  the 
vendor  before  they  have  discharged 
the  debt.  Henry  v.  Compton,  2  Head 
(Tenn.)    549. 

41.  Fla. — American  Freehold  L.  & 
M.  Co.  r.  Maxwell,  39  Fla.  489,  22  So. 
751.  Ind. — Messmore  v.  Stephens,  83 
Ind.  524.  La. — Bludworth  r.  Lambeth, 
0.  Rob.  256;  Vanhille  r.  Her  Husband, 
5  Rob.  496;  Casson  v.  Louisiana  State 
Bank,  7  Mart.  N.  S.  277;  Hebert 'a 
Heirs  v.  Babin,  6  Mart.  N.  S.  614.  Md. 
Union  Bank  r.  Poultnev,  8  Gill  &  J. 
324.  Tex,— Wilkerson  v.  Stasny  (Tex. 
Civ.  App.),  183  S.  W.  1191.  W.  Va. 
Rollins  r.  Hess,  27  W.  Va.  570. 

42.  111.— Chittenden  v.  Rogers,  42 
Til.  95.  La. — Gleises  v.  McHatton,  14 
La.  Ann.  560.  S.  C. — McTeer  r.  Moorer, 
Bailey   Eq.   62.     Va.— Miller    v.   Crews, 

2  Leigh  (29  Va.)  576;  Bowj-er  v.  Creigh, 

3  Rand.    (24   Va.)    25. 

43.  Martin   r.  Jewell,  37  Md.  530. 
[a]     A   landlord  who   is   entitled   to 

one-half  a  crop  of  wheat  by  way  of 
rent  and  who  has  a  mortgage  on  the 
other  half  and  on  the  farming  imple- 
ments necessary  to  caring  for  the  crop, 
may  enjoin  a  sale  of  the  property  on 
fieri  facias  as  there  could  be  no  ade- 
quate compensation  at  law.  Martin  v. 
Jcwoll,    37    IVld.    530. 

fb]  One  who  files  a  bill  in  a  federal 
court  claiming  a  specific  lien  on  an  es- 
tate, mav  by  bill  in  equity  enjoin  the 
sheriflp  from  paving  over  money  recov- 
ered on  sale  of  the  estate  under  exe- 
cutions of  individual  creditors.  Read 
r.  Dews.  R.  M.  Charlt.    (Ga.)    355. 

44.  Kan.— Plumb  r.  Bay,  18  Kan. 
415,  for  the  sale  without  reference  to 
the  prior  lien  will  pass  title  to  an  in- 
nocent purchaser  free  of  the  lien.  And 
see    Bowling    i-.    Garrett,    49    Kan.    504, 

Vol.  XVI 


478    JrDG:iIEXTS  AND  DECREES,  ENFORCEMENT   OF 


the  snle  will  eloiid  the  creditor 'f?  title.^"^  Where  the  senior  lien  holder 
acquires  title  to  the  property,  equity  will  sometimes  preserve  the  lien 
when  it  would  be  merged  at  law,  and  will  enjoin  an  execution  sale  by 
a  junior  judgment  creditor  in  defiance  of  the  lien.**' 

On  the  other  hand,  a  junior  lien  holder  cannot,  as  a  general  rule, 
enjoin  a  prior  lien  holder  from  enforcing  a  judgment  obtained  on 
his  lien,*"  but,  in  a  proper  case,  a  junior  lien  holder  may  compel  a 
senior  lien  holder  w^hose  lien  is  secured  by  two  or  more  parcels  of 
land  to  enforce  his  lien  out  of  the  parcels  which  the  former  cannot 
reach/® 

Enjoining  Sale  of  Equity  of  Redemption. — A  court  of  equity  will  en- 
join a  sale  of  an  equity  of  redemption  when  the  exercise  of  the  right 
w^ould  of  necessity  greatly  impair,  if  not  destroy,  the  rights  of  the 
mortgagee.*^ 

e.  To  Prevent  Sacrifice  at  Sale.  —  It  is  not  ground  for  an  injunc- 
tion that  because  of  the  unsettled  state  of  finances  in  the  country,^" 


523,  31  Pae.  135,  33  Am.  St,  Eep. 
377.  Miss. — Walton  v.  Hargroves,  42 
Miss.  IS,  97  Am.  Dec.  429  (enjoining 
execution  at  the  instance  of  a  vendor 
who  executed  a  deed  although  the  pur- 
chase money  was  not  paid);  Kelly  v. 
Mills,  41  Miss.  267,  where  the  deed  of 
the  vendor  was  not  recorded.  Tex. 
Ivory  V.  Kempner,  2  Tex.  Civ.  App. 
474,    21    S.    W.    1006. 

45.  Ivory  V.  Kempner,  2  Tex,  Civ. 
App.   474,  21    S.   W.   1006. 

As  to  injunction  where  sale  will 
cloud  title,  see  supra,  IV,  E,  4,  b. 

46.  Eichardson  v.  Hockenhull,  85 
111.   124. 

[a]  The  holder  of  a  mechanic's  lien 
who  has  acquired  title  in  such  a  man- 
ner that  the  lien  is  not  merged  in  the 
title  and  whose  lien  is  prior  to  a  judg- 
ment lien  against  his  grantor  may  en- 
join an  execution  sale  about  to  be  made 
without  reference  to  his  lien,  as  an  in- 
nocent purchaser  would  obtain  title 
free  of  the  lien,  there  being  no  record 
at  that  time  showing  conclusively  that 
the  lien  had  any  legal  'existence  for 
anv  amount.  Bowling  v.  Garrett,  49 
Kan,  504,  523,  31  Pac.  135,  33  Am.  St. 
Eep.  377. 

47.  U.  S. — Searles  v.  Jacksonville, 
P.  &  M.  E.  Co.,  2  Woods  621,  21  Fed. 
Cas.  No.  12,586.  Cal.— Ketchum  v. 
Ciippen,  37  Cal.  223;  Domec  v.  Stearns, 
30  Cal.  114,  junior  attaching  creditor. 
Ga. — Winn  v'.  Henderson,  63  Ga.  365. 
Ind.— Wood  V.  Eice,  68  Ind.  320,  junior 
judgment  creditor.  La. — See  Henry  v. 
Tricou,  36  La.  Ann.  519,  where  plaintiff 
is  purchaser  on  junior  execution. 
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[a]  Where  Judgment  Is  Paid.— The 

holder  of  a  junior  lien,  not  reduced  to 
judgment,  may  enjoin  the  execution  of 
a  prior  judgment  as  against  property 
subject  to  the  lien  where  the  judgment 
has  been  paid  and  the  sale  would  im- 
pair the  security.  Brigham  v.  White, 
44  Iowa  677. 

[b]  A  trustee  in  a  deed  who  is  also 
principal  beneficiary  may  come  into 
equity  to  prevent  a  sale  of  the  prop- 
erty under  executions  at  law.  Alabama 
Life  Ins.  &  Tr.  Co.  v.  Pettway,  24  Ala. 
544,  See  also  Whitfield  v.  Clark,  48 
Ala,  555. 

48.  See  supra,  IV,  E,  4,  c,  and  the 
title  "Marshaling  Assets." 

49.  Van  Mater  v.  Conover,  18  N.  J. 
Eq.  38;  Smithurst  v.  Edmunds,  14  N. 
J,  Eq,  408;  Severns  v.  Woolston 's  Exrs., 
4   N,   J.   Eq.   220. 

50.  Winn  v.  Henderson,  63  Ga.  365; 
Poullain  v.  English,  57  Ga.  492;  Mc- 
Gown  V.  Sandford,  9  Paige  (N.  Y.)  290. 

[a]  That  the  property  will  not  bring 
its  full  value  from  the  condition  of 
the  times,  is  no  ground  for  an  injunc- 
tion against  a  sale  under  a  prior  lien 
bv  the  holder  of  a  junior.  Winn  V. 
Henderson,  63  Ga.  365. 

fb]  During  Pestilence  or  Invasion. 
Where  a  master  is  proceeding  to  sell 
property  under  a  decree  of  chancery  at 
an  improper  time,  when  such  sale  must 
necessarily  sacrifice  the  property,  as 
during  the  raging  of  a  pestilence,^  or 
while  there  is  a  threatened  invasion, 
which  will  destroy  all  chance  of  fair 
competition  by  deterring  bidders  from 
attending  the  sale,  it  will  be  the  duty 
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or  the  absence  of  a  market  for  the  particular  property  to  be  sold," 
the  property  will  not  bring  its  full  value  at  the  sale.  Nor  will  a 
sale  of  the  property  of  an  insolvent  be  enjoined  because  the  inter- 
position of  certain  claims  will  cause  it  to  sell  at  a  reduced  price  to 
the  injury  of  other  creditors,^^  or  because  a  sale  can  be  conducted 
more  advantageously  by  a  receiver."  But  equity  may  decree  a  sale 
of  land  in  parcels  when  its  sale  as  a  whole  would  result  in  gross 
injustice.^* 

f.  Where  Writ  Is  Used  Oppressively.  —  An  injunction  ^vill  lie 
where  the  execution  is  used  to  harass  or  annoy  another.*^^ 

g.  Proceeding  in  Violnfion  of  Stay  of  Execution.  —  It  seems  that 
as  a  general  rule,  an  injunction  will  not  be  granted  to  restrain  a 
sheriff  from  proceeding  under  the  writ  on  the  ground  it  has  been 
stayed.^'' 

h.  Nonresidence  of  Parties.  —  Nonresidence  of  the  execution  de- 
fendant is  not  ground  for  enjoining  an  execution  sale,  where  no  super- 
sedeas is  filed. ^^ 

i.  Against  Removal  of  Fixtures.  —  Equity  will  in  a  proper  case 
enjoin  a  sheriff  from  wrongfully  removing  and  selling  fixtures,  where 
such  removal  will  occasion  unusual  damage.^^  But  where  the  removal 
will  not  occasion  such  damage,  equity  will  leave  the  party  to  his 
remedy  at  law,^^  unless  the  judgment  creditor  by  his  conduct  fraud- 


of  a  court  of  chancery  to  interfere. 
But  the  court  has  no  legal  right  to  in- 
terfere for  the  relief  of  an  individual 
by  arbitrarily  suspending  the  ordinary 
operation  of  the  laws  for  the  collec- 
tion of  debts  to  meet  his  particular 
case.  McGown  v.  Sandford,  9  Paige 
(N.  Y.)    290. 

51.  Trust  Co.  V.  Weaver,  102  Tenn. 
66,  50  S.  W.  763. 

[a]  That  a  valuable  painting  about 
to  be  sold  on  execution  cannot  be  sold 
in  the  forum  except  at  a  great  sacri- 
fice does  not  warrant  equitable  relief. 
Trust  Co.  V.  Weaver,  102  Tenn.  66,  50 
S.  W.  763. 

52.  Robinson  v.  Thompson  &  Co., 
30  Ga.  933. 

53.  Lowry  r.  Phila.  Optical  &  Watch 
Co.,  161  Pa.  123,  28  Atl.  1004;  Pairpoint 
Mfg.  Co.  V.  Phila.  Optical  &  Watch  Co., 
161  Pa.  17,  28  Atl.  1003,  34  W.  N.  C. 
216. 

54.  Reeves  v.  Bolles,  95  Ga.  402,  22 
S.   E.   626. 

Fa]  But  where  land,  is  pledged  for 
debt  in  its  entirety,  equity  will  not  en- 
join the  creditor  from  selling  it  and 
cause  the  land  to  be  surveyed  and 
platted  so  that  it  may  be  sold  iu  par- 


cels.    Reeves  v.  Bolles,  95  Ga.  402,  22 
S.  E.  626. 

55.  Colt  r.  Cornwell,  2  Root  (Conn.) 
109;  Barrel!  v.  Adams,  26  Pa.  Super. 
635. 

56.  See  Jaedicke  v.  Patrie,  15  Kan. 
287. 

[a]  The  better  practice  is  to  file  a 
motion  in  the  cause  for  an  order  on  the 
oflQcer  to  return  the  writ.  Jaedicke  v. 
Patrie,   15    Kan.   287. 

57.  Parker-Hensel  Engineering  Co. 
V.  Schuler,  133  Ga.  696,  66  S.  E.  800. 

58.  Harrell  r.  Americus  Refrigerat- 
ing Co.,  92  Ga.  443,  17  S.  E.  623;  Pat- 
ton  Malon^  &  Co.  v.  Moore,  16  W.  Va. 
428,  37  Am.  Rep.  789. 

[a]  A  trustee  of  a  deed  of  trust,  in 
possession  of  the  property  of  a  cor- 
poration may  enjoin  a  sheriff  from  re- 
moving fixtures  under  execution  against 
the  company,  where  the  removal  would 
occasion  unusual  damages.  Jenney  r. 
Jackson,  6  111.   App.  32. 

[b]  A  sale  of  fixtures  as  personalty 
mav  bo  enjoined.  Laudell  c.  Harrison, 
16 'phila.  (Pa.)  So,  40  Leg.  Int.  4,  on 
the  authority  of  Morris'  Appeal,  88 
Pa.   368. 

59.  Beattv  v.  Smith,  14  S.  D.  24, 
84  N.  W.  208. 
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ulentlj''  encourages  the  erection  of  improvements  by  a  purchaser."" 
A  mortgagee  of  a  railroad  may,  however,  enjoin  a  levy  and  sale  of 
rolling  stock  as  personalty,*^^  but  the  company  which  is  able  but  un- 
willing to  pay  the  judgment  cannot  maintain  such  a  suit.®^  A  levy 
on  fixtures  fraudulently  removed  from  the  realty  may  be  enjoined.^^ 
j.  Enjoining  Executions  Against  Executors,  Administrators  and 
Heirs.  —  In  a  proper  case  equity  will  enjoin  an  execution  against  an 
executor  or  administrator."*  Thus  an  executor  will  be  relieved  in 
equity  from  an  enforcement  of  a  judgment  against  himself  personally, 
where  after  the  rendition  of  judgments  de  bonis  testatoris,  or  after 
an  execution  de  bonis  intestatis  is  returned  "no  property,"  the  value 
of  the  property  unexpectedly  depreciates  or  the  estate  becomes  in- 
solvent through  circumstances  beyond  the  control  of  the  executor."^ 
An  executor  may  in  a  proper  case  enjoin  a  seizure  and  sale  of  a 
portion  of  the  estate  by  creditors  of  the  heirs  and  legatees,""  and  the 
legatees,  on  the  other  hand,  may  obtain  an  injunction  to  restrain  a 
sale  of  property  allotted  to  them,  on  a  proper  showing."' 


60.  Dellett  v.  Kemble,  23  N.  J.  Eq. 
58. 

61.  m.— Titus  V.  Ginheimer,  27  111. 
462;  Titus  v.  Mabee,  25  111.  257.  Ind. 
Midland  E.  Co.  v.  Stevenson,  130  Ind. 
97,  29  N.  E.  385.  Minn.— Central  Trust 
Co.  f.  Moran,  56  Minn.  188,  57  N.  W. 
471,  29  L.  K.  A.  212. 

62.  Midland  R.  Co.  v.  Stevenson,  130 
Ind.  97,  29  N.  E.  385. 

63.  Witmer's  Appeal,  45  Pa.  455,  84 
Am.  Dec.  505. 

64.  U.  S.— Williams  v.  Benedict,  S 
How.  107,  12  L.  ed.  1007.  Ark.— Brice 
V.  Tavlor,  51  Ark.  75,  9  S.  W.  854.  111. 
Cohen  v.  Menard,  136  111.  130,  24  N.  E. 
604.  Miss. — Neibert's  Admr.  v.  With- 
ers, Smed.  &  M.  Ch.  599. 

[a]  A  creditor  who  has  no  priority 
over  other  craditors  ■will  be  enjoined 
from  enforcing  a  judgment  against  an 
insolvent  estate  beyond  his  pro  rata 
share.  Crenshaw  v.  Delgado,  1  N.  M. 
376. 

65.  Ala. — Balkum  v.  Harper 's  Admr., 
50  Ala.  429;  Lambert  v.  Mallett,  50 
Ala.  73.  Ga. — Gause  v.  Walker,  55  Ga. 
129;  Hendricks  v.  Mitchell,  37  Ga.  230. 
Ore. — Brenner  v.  Alexander,  16  Ore. 
£49,  19  Pac.  9,  8  Am.  St.  Rep.  301.  Va. 
Miller's  Exrs.  v.  Rice,  1  Rand.  (22 
Va.)  438.  See  RoyalPs  Admr.  v.  John- 
eon,   1  Rand.   (22   Va.)    421. 

[a]  Eut  if  upon  a  miscalculation  of 
the  amount  of  assets  in  his  hands,  the 
executor  confesses  judgment  for  a  debt 
of  the  testator,  and  it  afterwards  ap- 
pears the  assets  are  insuffi.cient,  equity 
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will  not  grant  relief.  Brenner  v.  Alex- 
ander, 16  Ore.  349,  19  Pac.  9,  8  Am.  St. 
Rep.  301;  Freelands  v.  Royall,  2  Hen. 
&  M.  (12  Va.)  575. 

[b]  Ignorance  of  insufficiency  of  as- 
sets is  no  ground  for  relief  from  a 
judgment  at  law.  Page  v.  Haines,  56 
Ga.  263. 

[c]  A  bill  filed  six  years  after  ad- 
ministration granted,  to  enjoin  certain 
judgments  on  the  ground  of  insolvency 
of  the  estate  comes  too  late  as  he  was 
bound  to  know  the  condition  of  the  es- 
tate long  before.  Hamilton  v.  New- 
man, 10  Humph.  (Tenn.)  557. 

[d]  By  statute,  an  administrator 
may,  at  any  time  before  his  personal 
liability  is  fixed  by  judgment  against 
him  individually,  enjoin  all  judgments 
against  him  as  administrator  and  have 
a  pro  rata  distribution  of  the  assets  of 
the  estate  if  it  is  insolvent.  Mosier  V. 
Zimmerman,   5   Humph.    (Tenn.)    62. 

[e]  Decree. — An  injunction  in  favor 
of  an  executor  on  the  ground  of  de- 
ficiency of  assets  should  be  only  until 
assets  come  into  his  hands  to  satisfy 
the  judgment  or  any  part  thereof.  Hay- 
don  V.  Goode,  4  Hen.  &  M.  (14  Va.) 
460. 

66.  See  Turner's  Estate,  7  Kulp 
(Pa.)   481. 

67.  Scott  V.  Halliday,  5  Munf.  (19 
Va.)  103;  Chapman  v.  Washington,  4 
Call    (7   Va.)    327. 

fal  Where  Sale  Unnecessary. 
Whore  an  order  by  a  court  of  ordinary 
authorizing  the  sale  of  certain  real  es- 
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A  purchaser  of  land  from  tho  lioirs  may  enjoin  a  sale  thereof  to 
pay  debts  of  the  estate  where  the  representative  reeeived  suffieient 
personal  assets  for  that  purpose  and  wasted  them."^  But  a  creditor 
as  such  cannot  enjoin  other  creditors  from  enforcinj]r  their  judcrments 
against  the  estate  although  the  heirs  may  have  renounced  their  in- 
heritance.^* 

k.  Until  Relief  Can  Be  Had  at  Law.  —  Sometimes  an  injunction 
will  be  granted  when  necessary  to  stay  proceedings  on  tlie  exer-ution 
imtil  relief  can  be  had  at  law,  or  the  proceeding  for  relief  de- 
termined/" But  it  seems  that  this  relief  will  not  be  granted  if  it 
would  prejudice  the  rights  of  the  creditor." 

5.     Proceeding's  for  Relief .  —  a.    Jurisdiction  and  Yenue. — (i.)   in 
General.  —  A   court  of   equitable  jurisdiction   obviously  has  authority 


tale  is  made  and  where  in  a  bill  for  a 
settlement,  distribution  and  injunction, 
it  is  shown  no  sale  is  necessary  and 
that  the  estate  is  ready  for  distribu- 
tion, equity  will  enjoin  the  adminis- 
trator from  selling  the  real  property. 
McCook  r.  Pond,  72  Ga.  150. 

68.  Banks  v.  Speers,  103  Ala.  436,  16 
So.    25. 

[a]  The  necessary  parties  defendant 
to  the  bill  arc  the  administrator  de 
bonis  non,  the  widow  nod  heirs  of  the 
deceased  from  whom  the  land  was  pur- 
chased and  the  plaintiffs  in  the  judg- 
ment. Banks  V.  Speers,  103  Ala.  436, 
16  So.  2o. 

69.  Vienne  V.  Boissier,  10  Mart.  O. 
S.    (La.)    359. 

70.  U.  S.— State  of  Georgia  r.  Brails- 
ford,  2  Ball.  402,  1  L.  ed.  433,  stav- 
ing money  in  a  marshal's  hands  until 
the  title  of  the  state  thereto  could  be 
determined  at  law.  Ind. — Martin  v. 
Pifer,  96  Ind.  245;  Lassells  r.  Moore,  1 
Blackf.  226.  La.— Wiley  i.  Woodman, 
IQ  La.  Ann.  210;  Wiley  r.  Woodman, 
19  La.  Ann.  188.  Me. — Yermeule  V. 
York  Water  Co.,  112  Me.  437,  92  Atl. 
513.  Miss. — Cooper  v.  Newell,  36  Miss. 
316,  310;  Henderson  v.  Garrett,  35 
Miss.  554;  Preston  r.  Harris,  24  Miss. 
247.  Neb.— Northfield  Knife  Co.  V. 
Shapleigh,  24  Neb.  635,  39  N.  W.  788, 
8  Am.  St.  Rep.  224.  pending  suit  to 
determine  priority  of  liens. 

fal  Where  Defendant  Has  Not 
Sufficient  Time.— (1)  Should  an  execu- 
tion, improvidently  issued,  press  the  de- 
fendant so  closely,  that  he  cannot  give 
the  required  notice  and  have  it  set 
aside  on  motion  in  a  court  at  law,  he 
may,  by  application  to  the  chancellor, 
have   an    iiijuut'tiou    or    order    to    stay 


proceedings  until  he  can  be  heard. 
Lasselle  v.  Moore,  1  Blackf.  (Ind.) 
226.  (2)  But  Drigg's  Bank  r.  Norwood, 
49  Ark.  136,  4  S.  W.  448,  4  Am.  St. 
Rep.  30,  holds  equity  will  not  grant  an 
injunction  against  an  execution  upon, 
exempt  property  where  the  party  is 
not  apprised  of  the  levy  until  too  late 
to  give  the  statutory  notice,  as  he  has 
a  remedy  by  application  for  a  stay  of 
proceedings  until  the  claim  of  exemp- 
tion can  be  made  and  determined. 

[b]  Pendfng  Garnishment  Proceed- 
ing.— (l)  A  judgment  debtor  who  has 
been  garnished  by  a  judgment  credi- 
tor of  his  judgment  creditor  may  have 
the  enforcement  of  an  execution  sued 
out  by  his  judgment  creditor  enjoined 
until  the  right  to  the  fund  is  ssttled. 
Preston  v.  Harris,  24  Miss.  247;  Barcus 
V.  O'Brien  (Tex.  Civ.  App.),  171  S.  W. 
492.  (2)  But  in  Texas,  under  this 
statement  of  facts  the  county  court 
cannot  enjoin  the  issuance  and  levy 
of  the  execution  of  the  garnishee's 
creditor  based  upon  the  judgment  of 
the  district  court.  Barcus  v.  O'Brien 
(Tex.  Civ.  App.),  171  S.  W.  492. 

Injunction  by  Infant  until  he  can 
show  error  in  judgment,  see  12  Stand- 
ard Proc.    792. 

71.  See  Hart  v.  Marshall,  4  Minn. 
294. 

[n]  Where  the  interference  by  in- 
junction would  result  in  delaying  the 
sale  until  the  time  limited  therefor 
had  expired,  a  temporary  injunction 
will  be  denied  a  purchaser  of  property 
pendente  lite  who  claims  the  judgment 
is  not  a  lien  thereon  and  who  has 
brought  an  arction  to  set  it  aside.  Hart 
V.  Marshall,  4  Minn.  294. 
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in  a  proper  case  to  enjoin  the  execution  of  a  judgment/^  and  independ- 
ent of  statute."  Jurisdiction  and  venue  in  this  class  of  cases  is  fre- 
quently regulated  by  statute.'^*  Some  statutes  provide  that  injunc- 
tions to  stay  proceedings  on  judgments  or  to  stay  execution  of  a  judg- 
ment shall  be  granted  only  in  the  court  which  rendered  the  judg- 
ment.'^   This  statute  does  not  apply  to  a  suit  to  restrain  the  enforce- 


72  U.  S. — Freeland  v.  Williams,  131 
U.  S.  405,  9  Sup.  Ct.  763,  33  L.  ed. 
193.  Colo.— Bell  r.  Murray,  13  Colo. 
App.  217.  57  Pae.  488.  Tenn.— Ander- 
son f.  Mullenix,  5  Lea  287.  Wash. 
Phelan  v.  Smith,  22  Wash.  397,  61 
Pac.  31. 

Jurisdiction  of  equity  to  enjoin  a 
judgment  for  matters  connected  with 
its  obtainment,  see  the  title  "Judg- 
ments. ' ' 

[a]  Equity  May  Enjoin  Execution 
on  Its  Own  Decrees. — Maun  f.  Flower, 
26  Minn.  479,  5  N.  W.  365;  Montgom- 
ery V.  Whitworth,  1  Teuu.  Ch.  174. 

[b]  A  court  of  one  county  may  en- 
join an  illegal  exercise  of  power  under 
an  unquestioned  execution  of  another 
county.  Zimmerman  v.  Makepeace,  152 
Ind.  199,  52  N.  E.  992;  Corbett  V. 
Provident  Nat.  Bank,  23  Tex.  Civ. 
App.  602,  57  S.  W.  61. 

fc]  A  district  court  of  one  county 
has  jurisdiction  to  restrain  a  sheriff  in 
that  county  from  acting  under  an  exe- 
cution from  a  court  of  coordinate  jur- 
isdiction in  another  county.  But  the 
defendant  is  entitled  to  a  change  of 
venue  if  he  asks  for  it.  Ohio  Colorado 
Min.  &  Mill.  Co.  V.  Wiley,  18  Colo.  App. 
311,  71  Pae.  1001. 

fd]  A  writ  sent  to  another  parish 
mav  be  there  enjoined.  Morgan  v.  Lid- 
dell,  Man.  Unrep.  Cas.   (La.)   278. 

73.  Bell  f.  Murray,  13  Colo.  App. 
217,  57  Pac.  488. 

74.  See    generally   the   statutes. 

fa]  Levy  as  "Pending  Proceed- 
ing.''— A  levy  of  an  execution  and  the 
acts  to  effect  a  sale  are  not  a  pending 
proceeding  within  the  meaning  of  a 
statue  providing  that  bills  for  injunc- 
tion to  stay  pending  proceedings  may 
be  filed  in  the  county  where  the  pro- 
ceedings are  pending.  Eounsaville  v. 
McGinnis,  93  Ga.  579,  21  S.  E.  123. 

[b]  A  court  which  has  no  authority 
to  try  title  to  real  estate  cannot  en- 
join a  sale  of  a  homestead  where  it  is 
necessary  to  try  the  question  of  the 
homestead  and  its  titlov     &.  K,  MqCall 
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Co.   r.  Page    (Tex.   Civ.   App.),   155  S. 
W.  655. 

75.  la. — Hawkeye  Ins.  Co.  v.  Hous- 
ton, 115  Iowa  621,  89  N.  W.  29;  Ben- 
nett V.  Hanchett,  49  Iowa  71;  Ander- 
son 1-.  Hall,  48  Iowa  346;  Lockwood  v. 
Kitteringham,  42  Iowa  257.  Ky.— G. 
O.  &  S.  W.  R.  Co.  V.  Reasor,  84  Ky.  369, 
1  S.  W.  599;  Mallory  v.  Dauber,  83 
Ky.  239;  McConnell  v.  Raive,  8  Ky. 
L.  Rep.  343,  1  S.  W.  582.  Tex.— Hsn- 
(Irick  V.  Cannon,  2  Tex.  259;  Brown  V. 
Fleming  (Tex.  Civ.  App.),  178  S.  W. 
9C.4;  Texas  &  P.  R.  Co.  v.  Butler,  52 
Tex.  Civ.  App.  327,  135  S.  W.  1064; 
Capps  r.  Leachman  (Tex.  Civ.  App.), 
35  S.  W.  397;  Hugo  v.  Dignowitty,  1 
White  &  W.  Civ.  Cas.  §158;  Wheeler 
&  Wilson  Mfg.  Co.  v.  Collins,  1  White 
&  W.  Civ.  Cas.  §132. 

[a]  This  statute  is  imperative. 
Van  Ratcliff  f.  Call,  72  Tex.  491,  10 
S.  W.  578;  Capps  v.  Leachman  (Tex. 
Civ.  App.),  35  S.  W.  397;  Hugo  v. 
Dignowitty,  1  White ''  &  W.  Civ.  Cas. 
(Tex.)    §158. 

|b]  Statute  Construed. — The  ex- 
pressions used  in  Van  Ratcliff  V.  Call, 
72  Tex.  491,  10  S.  W.  578,  "which 
would  make  the  expression,  'to  stay 
proceedings  in  an  execution  on  a  judg- 
ment,' mean  to  attack  ths  judgment 
or  question  its  validity,  were  not  called 
for  in  the  decision  of  the  case,  and  not 
justified  by  the  language  of  the  stat' 
ute.  It  is  the  validity  of  the  process, 
.and  not  necessarily  that  of  the  judg- 
ment, that  must  be  attacked,  to  call 
for  the  return  of  injunction  proceed- 
ings to  the  court  from  which  the  exe- 
cution was  issued.  .  .  .  There  are  in- 
stances, of  course,  where  the  invalidity 
of  the  judgment  causes  the  invalidity 
of  the  process  issued  under  it;  but, 
under  the  statute,  it  would  still  be  an 
attack  on  the  process."  Capps  o. 
Leachman  (Tex.  Civ.  App.),  35  S.  W. 
397. 

fc]  The  statute  applies  only  when 
the  suit  is  to  restrain  the  execution  of 
a  judgment  because  of  some  infirmity 
(in  the  judgment  or  the  writ  or  Of  aama 
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ment  of  a  general  execution  against  the  property  of  a  person  who  was 
nol  a  party  to  the  judgment,'''  to  enjoin  the  enforcement  of  the  judg- 
ment in  favor  of  one  not  entitled  to  have  it  enforced,"  or  to  a  suit  by 
a  debtor  to  restrain  the  sale  of  his  homestead,^^  or  of  exempt  property.^" 
A  suit  to  enjoin  the  sale  of  property  levied  upon  under  a  special 
execution  is  within  the  provisions  of  the  statute,  however.**^  A  person 
whose  property  has  been  taken  on  execution  against  another  is  not, 
in  the  absence  of  statute  to  the  contrary,  required  to  seek  relief  in 
the  court  which  rendered  the  judgment.**^  He  may  seek  relief  in 
the  court  of  his  domicil,*^  or,  if  the  property  is  land,  in  the  county 


equity  which  has  arisen  since  the  rendi- 
tion of  the  judgment  which  should 
prevent  its  enforcement.  Seligson  & 
Co.  V.  Collins,  64  Tex.  314;  Parsons  v. 
McKinney  (Tex.  Civ.  App.),  133  S.  W. 
1084;  Capps  v.  Leachman  (Tex.  Civ. 
App.),  35  S.  AV.  397. 

[d]  Although  another  court  may 
grant  an  interlocutory  injunction,  it 
cannot  finally  dispose  of  the  case. 
Capps  V.  Leachman  (Tex.  Civ.  App.), 
35  S.  W.  397;  George  r.  Dyer,  1  White 
&  W.  Civ.  Cas.  (Tex.)  §780.  See  El 
Paso  &  S.  W.  Ry.  Co.  v.  Goff  (Tex 
Civ.  App.),  146  S"!  W.  573;  Lincoln  r, 
Anderson  (Tex.  Civ.  App.),  51  S.  W. 
278;  Bell  v.  York  (Tex.  Civ.  App.),  43 
S.  W.  68. 

[e]  V^Tiere  the  writ  of  possession  is 
void  because  not  returned  within  ninetj' 
days,  a  suit  to  enjoin  the  enforcement 
of  the  writ  by  putting  the  creditor  in 
possession  of  property  claimed  by  the 
jlaintiffa  under  a  superior  title,  is  not 
a  suit  enjoining  the  execution  of  a  .I'udg- 
nieut  bui  a  suit  to  restrain  the  officer 
from  comhiitting  a  trespass,  and  tho 
writ  need  not  be  returned  to  the  court 
from  which  the  writ  issued.  Reagan  v. 
Evans,  2  Tex.  Civ.  App.  35,  21  S.  W. 
427. 

ff]  Execution  From  Supreme  Court. 
(1)  The  district  court  of  a  county  in 
which  an  execution  from  the  supreme 
court  is  sought  to  be  levied  may  on  a 
proper  .'•howiug  enjoin  such  levy.  Mas- 
sie  V.  Mann,  17  Iowa  131;  Davis  v. 
Bonar,  15  Iowa  17L  (2)  While  a 
Kentucky  circuit  court  has  no  jurisdic- 
tion to  enjoin  an  execution  for  costs 
issued  on  a  judgment  of  the  court  of 
appeals,  it  has  jurisdiction  over  a  fee 
bill.  Shackelford  v.  Phillips,  112  Kv. 
563,  66  S.  W\  419,  68  S.  W.  441. 

76.  _Ia.— Bennett  v.  Hanchett,  49 
Iowa  71;  Lockwood  r.  Kitteringham,  42 
Iowa  257.  Ky. — Robinson  v.  Carlton, 
20  Kyv  Ia  Eep,  878,  0Q  S.  W;  m  ^oliar- 


acterizing  a  contrary  statement  in  Mal- 
lory  V.  Dauber,  83  Ky.  239  as  dictum); 
Bean  v.  Everett,  21  Ky.  L.  Rep.  1790, 
56  S.  W.  403.  Tex.— W^innie  v.  Gray- 
son, 3  Tex.  429;  Ferguson  v.  Fain  (Tex. 
Civ.  App.),  142  S.  W.  1184;  Brown  & 
Co.  V.  Young,  1  White  &  W.  Civ.  Cas. 
§1240. 

77.  Kruegel  v.  Rawlins  (Tex.  Civ. 
App.),  121   S.  W.  216. 

78.  See  11  Staxuard  Proc.  412. 

79.  Ferguson  v.  Fain  (Tex.  Civ. 
App.),  142  S.  W.  1184;  Parsons  v.  Mc- 
Kinney (Tex.  Civ.  App.),  133  S.  W, 
]084;  Anderson  v.  Larremore,  1  White 
&  W.  Civ.  Cas.   §947. 

[a]  The  suit  may  be  brought  in  any 
court  of  the  county  having  jurisdiction 
of  the  subject-matter,  in  which  any  of 
the  defendants  reside  or  in  which  tho 
property,  if  real  estate,  is  situated. 
Ferguson  r.  Fain  (Tex.  Civ.  App.),  142 
S.  W.  1184;  Parsons  v.  McKinnev  (Tex. 
Civ.  App.),  133  S.  W.  1084;  Aiiderson 
V.  Larremore,  1  White  &  W.  Civ.  Cas. 
§947. 

80.  Anderson  r.  Hall,  48  Iowa  346; 
Lockwond  t.  Kitteringham,  42  Iowa 
257;  Brown  v.  Fleming  (Tex.  Civ. 
App.),  178  S.  W.  964. 

81.  Zimmerman  r.  Makepeace,  152 
Tnd.  199,  52  N.  E.  992;  Davis  t.  Clark, 
26  Ind.  424,  89  Am.  Dec.  471;  Corbett 
V.  Provident  Nat.  Bank,  23  Tex.  Civ. 
App.  602,  57  S.  W.  61.  See  Hensell  v. 
Warden.  17  Leg.  Int.  (Pa.)  332,  hold- 
ing that  a  court  of  common  pleas  may 
restrain  the  issuance  of  an  execution 
from  the  district  court. 

fa]  A  court  of  general  jurisdiction 
may  enjoin  the  sale  of  the  lands  of  a 
stranger  on  an  execution  issued  by  a 
court  of  inferior  jurisdiction.  Davis  v. 
Clark,  26  Ind.  424,  89  Am.  Dec.  471, 
distJnouishing  Indiana  &  111.  R.  R.  Co. 
V.   Williams,   22   Ind.    198. 

82.  Winnie  r.  Grayson,  3  Tex.  429; 
Huggias   -i/.   White,   7   Tex.   Civ.   Aptf. 
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where  the  land  lies.^^  Some  statutes  require  the  application  by  any 
person  against  whose  property  an  execution  shall  be  issued  to  apply 
for  relief  to  the  court  issuing  the  judgment.^* 

(II.)  state  and  Federal  Courts.  —  The  jurisdiction  of  state  court  to 
enjoin  enforcement  of  an  execution  from  a  federal  court,  and  vice 
versa,  is  treated  elsewhere  in  this  work.^^ 

(III.)  Matter  in  Dispute.sc  ■ — Generally  in  a  suit  by  a  defendant  to 
enjoin  the  enforcement  of  a  judgment,  the  amount  in  dispute  and 
the  test  of  jurisdiction  is  the  amount  of  the  judgment.^^  But  where 
a  homesteader  seeks  to  enjoin  an  execution  against  the  homestead,  the 
value  of  the  property  is  the  amount  in  dispute.^^  This  is  the  test  of 
jurisdiction  also  where  a  third  person  sues  to  enjoin  enforcement 
against  his  property  of  an  execution  to  which  he  is  not  a  party.^^ 


563,    27    S.    W.    1066;   Brown    &    Co.    v. 
Young,  1   White  &  W.  Civ.  Cas.  §1240. 

83.  Van  Eatcliff  v.  Call,  72  Tex, 
4ei,  10  S.  AV.  578;  Brown  v.  Fleming 
(Tex.  Civ.  App.),  178  S.  W.  964;  Hor- 
vets  v.  Dunman,  46  Tex.  Civ.  App.  177, 
102  S.  W.  462;  Huggins  v.  White,  7 
Tex.  Civ.  App.  563,  27  S.  W.  1066. 

84.  Donnell  V.  Parrott,  13  La.  Ann, 
251;  Oger  v.  Daunoy,  7  Mart.  N.  S, 
(La.)  656,  followed  in  Borne  r.  Porter, 
4  Eob.  (La.)  57;  Mo.  Kev.  St.,  1909, 
§2244;  Noble  v.  Cates,  230  Mo.  189,  130 
S.  W.  302;  Scrutchfield  v.  Sauter,  119 
Mo.  615,  24  S.  W.  137;  Mellier  v.  Bart- 
lett,  89  Mo.  134,  1  S.  W.  220;  Pettus  v. 
Elgin,  11  Mo.  411;  Farris  v.  Smith- 
peter,  180  Mo.  App.  466,  166  S.  W, 
655. 

[a]  -An  injunction  to  restrain  a  sale 
under  execution  has  the  effect  of  stay- 
ing the  execution  within  the  meaning 
of  the  statute.  Scrutchfield  v.  Sauter, 
119  Mo.  615,  24  S.  W.  137. 

[b]  Where  Injunctive  Feature  Is 
Eliminated. — In  a  suit  to  vest  title  in 
plaintiff  and  enjoin  a  sale  on  execution 
against  the  holder  of  the  legal  title, 
the  court  of  the  county  where  the  land 
is  situated  has  jurisdiction  although 
the  execution  issued  from  the  court  of 
another  county  where  this  feature  is 
eliminated  by  refusal  of  the  injunc- 
tion. Scrutchfield  v.  Sauter,  119  Mo, 
615,  24  S.  W.  137. 

[c]  Where  Execution  Is  Levied  in 
Distant  Parish. — Where  the  parish  in 
which  the  execution  is  sought  to  be  en- 
forced is  distant  from  that  in  which 
judgment  is  rendered,  the  owner  of  the 
property  seized  may  bring  his  action 
in  the  county  where  it  is  sought  to  en- 
force the  writ.  Arenstein  v.  Weber,  21 
La.  Ann.  109 ;  Ildb'good  v.  BWwn,  2  La. 
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Ann.  323;  Lawes  v.  Chinn,  4  Mart.  N. 
S.   (La.)   388,  personal  property. 

[d]  Where  Property  Exceeds 
Court's  Jurisdiction. — Where  the  value 
of  the  property  seized  on  execution 
from  a  parish  court  exceeds  the  jur- 
isdiction of  such'  court,  the  district 
court  has  jurisdiction  of  a  suit  by  fhe 
owner  to  enjoin  the  execution.  Mc- 
Donogh  V.  Doyle,  9  Eob.    (La.)   302. 

85.  See  the  title  "Jurisdiction." 

86.  See  generally  the  title  "Juris- 
diction." 

87.  Speyrer  v.  Miller,  108  La.  204, 
32  So.  524,  61  L.  E.  A.  781  {overruling 
McGinty  v.  Eichmond,  27  La.  Ann. 
606);  Cushiug  v.  Sambcla,  30  La.  Ann. 
426;  Bruueau  f.  Haughton,  16  La.  Ann. 
47. 

88.  Spevrer  v.  Miller,  108  La.  204, 
32  So.  524,  61  L.  E.  A.  781,  note; 
Grangell  v.  Taylor,  105  La.  324,  29  So, 
885,  where  notary  claimed  his  fees  as 
exempt. 

[a]  Where  a  homestead  is  seized 
and  the  seizure  is  enjoined,  the  matter 
iu  dispute  in  the  injunction  suit  is  the 
homestead,  and  not  the  amount  of  the 
judgment  sought  to  be  executed;  and 
the  injunction  suit  must  be  filed  in  an- 
other court  than  that  of  the  seizure  if 
the  latter  court  has  not  jurisdiction 
ratione  materiae.  Speyrer  v.  Miller, 
108  La.  204,  32  So.  524,  61  L.  E.  A.  781, 
note. 

89.  La. — Speyrer  v.  Miller,  108  La. 
204,  32  So.  524,  61  L.  E.  A.  781; 
Ehodes  v.  Black,  34  La.  Ann.  406; 
Meyer,  Weiss  &  Co.  v.  Logan,  33  La. 
Ann.  1055;  Thompson  v.  Lemelle,  32 
La.  Ann.  932;  Testart  v.  Belot,  32  La. 
Ann.  603;  State  v.  Judge,  12  La.  Ann, 
4g;  ^troud  v.  Humble,  1  La.  Ann.  310; 
Cha^p'^lie  t».  iMmsca^,  12  Kbtr.  519;  Mat- 
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In  a  suit  l)y  a  creditor  having:  a  lion  on  property  l)y  a  levy  or  nt'ier- 
wise  to  enjoin  a  seizure  and  sale  of  tliat  property  i)y  another  cpfd- 
itor,  the  test  of  jurisdiction  is  the  amount  of  the  judgment  sought  to 
be  enjoined.^"  If  the  value  of  the  property  is  less  than  the  juris- 
dictional amount,  it  is  not  permissible  to  add  thereto  the  amount  of 
damages  claimed  by  the  defendant  in  the  event  of  dissolution  of  the 
injunction.^^ 

b.  Bond  or  Deposit^-  —  In  certain  cases  an  injunction  may  issue 
without  a  bond,®^  but  it  is  generally  required  as  a  prerequisite  to  the 
issuance  of  a  preliminary  injunction  that  a  good  and  sufficient  bond 
be  filed  or  a  certain  sum  of  money  be  deposited  in  court. ^*     A  bond 


sou<let  V.  Clancy,  Man.  Unrep.  Cas.  38. 
Tex. — Brown  &  Co.  v.  Young,  1  White  & 
W.  Civ.  Cas.,  §1240.  Va.— Snoddy  v.  Has- 
kins,  12  Gratt.  (53  Va.)  363,  query,  as 
the  court,  being  equally  divided  on  the 
question,  settled  the  law  as  to  this 
case  only. 

[a]  in  an  action  hy  tenants  by  en- 
tirety to  enjoin  a  levy  on  lands  of  the 
entirety,  on  an  execution  against  one 
of  the  tenants,  the  amount  involved  is 
the  value  of  the  property  taken.  "Wight 
f.  Roethlisberger,  116  Mich.  241,  74  N, 
W.  474. 

[b]  Where  the  plaintiff  asks  an  in- 
junction and  damages,  the  controversy 
involves  the  sum  laid  as  damages  and 
the  ownership  and  possession  of  the 
property.  Bouligny  v.  M.  White  &  Co., 
5  La.  Ann.  31. 

90.  Eoss  V.  Prentiss,  3  How.  (U.  S.) 
771,  11  L.  ed.  824;  State  ex  rcl.  Mac- 
Kenzie  v.  Judges,  etc.,  39  La.  Ann.  508, 
2  So.  68. 

[a]  Upon  eight  judgments  in  favor 
of  plaintiff  against  a  defendant,  each 
less  than  $100,  plaintiff  seized  a  piece 
of  property  worth  several  hundred  dol- 
lars. Subsequently  another  creditor 
seized  the  same  property  on  a  judg- 
ment against  the  defendant  for  less 
than  $100.  A  suit  by  the  first  creditor 
to  enjoin  th3  second  was  dismissed  by 
the  court  in  which  it  was  brought  on 
the  ground  that  it  had  no  jurisdiction, 
its  lower  limit  being  $100  and  the 
amount  in  dispute  being  the  amount  of 
the  judgments  sought  to  be  enjoined, 
which  is  less  than  $100.  State  ex  rel. 
MacKenzie  v.  Judges,  ■etc.,  39  La.  Ann. 
50S,  2  So.  68. 

91.  Thompson  v.  Lemelle,  32  La. 
Ann.  932;  Poree  v.  Valische,  15  La.  Ann. 
292. 

92.  As  to  necessity  for  bond  gener- 
ally, see  13  Standaed  Peoc.  159. 


93.  Cape  Sable  Co 's.  Case,  3  Bland 
(Md.)    606,    615. 

[a]  Injunction  will  lie  to  prevent 
the  sale  of  plaintiff's  land  on  a  ju<lg- 
nient  against  the  legal  holder  of  the 
estate  without  requiring  bond.  Cross 
r.  Mullikin,  3  Bland  (Md.)  616  note; 
Stewart  v.  Yates,  3  Bland  (Md.)  615 
rote;  Hampson  v.  Edelen,  2  Har.  &  J. 
(Md.)   64,  3  Am.  Dec.  530. 

[b]  Only  the  defendant  in  executory 
process  can  enjoin  a  sale  without  bond 
in  Louisiana.  An  intervener  in  a  fore- 
closure proceeding  cannot.  O'Reilly  v. 
Pietri,   135   La.   1,   64   So.  922. 

94,  Ala. — Halsey  v.  Murrav,  112  Aln. 
185,  196,  20  So.  575;  Ex  parte  Foch- 
heimer,  103  Ala.  154,  15  So.  647.  111. 
Greenberg  r.  Holmes,  100  HI.  App.  186. 
Ind.— State  Bank  v.  Macv,  4  Ind.  362. 
la.— Hardin  r.  White,  63  Iowa  633.  16 
N.  W.  580,  19  N.  W.  822.  Ky.— Pell 
V.  Lander,  8  B.  Mon.  554.  La.— Spey- 
rer  r.  Miller,  108  La.  204,  32  So.  524, 
61  L.  R.  A.  781.  Mich.— Hinkle  v. 
Baldwin,  93  Mich.  422,  53  N.  W.  534. 
N.  J.— Marlatt  v.  Perrine,  17  N.  J.  Eq. 
49.  N.  y.— Cook  r.  Dickerson,  2  Sandf. 
691,  3  Code  Rep.  207.  N.  C— Jackson 
/.  Sloan,  76  N.  C.  306.  Tenn.— Bridges 
1.  Robinson,  3  Tenn.  Ch.  352,  Tex. 
Sanders  r.  Bledsoe  (Tex.  Civ.  App."),  173 
!s.  W.  539;  Pierson  v.  Connellee  (Tex. 
Civ.  App.),  145  S.  W.  1039.  Wash. 
Cherrv  r.  Western  Wash.  Ind.  Expo. 
Co.,  I'l   Wash.  5S6,  40  Pac.  1.36. 

[al  That  the  defendant  is  not  the 
judgment  creditor  does  not  obviate  the 
necessity  of  a  bond  as  a  prerequisite 
for  a  temporary  injunction.  Hinkle  r. 
Baldwin,   93   M'ich.   422,   53   N.  W.   534. 

[b]  A  judgment  by  confession  upon 
bond  with  warrant  of  attorney  is  a 
judgment  in  a  personal  action  and  a 
bond  is  necessary  under  a  statute  re- 
quiring a  bond  before  the  issuance  of 
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may  l)e  required  independently  of  statute,  however.^"     The  requisites 
of  the  injunction  bond  is  frequently  regulated  by  statutes.®^ 

c.  Supporting  Affidavits.  —  Supporting  affidavits  are  sometimes 
required.®^ 

d.  Party  Must  Do  Equity.  —  Where  it  appears  that  the  execution 
is  in  part  lawful,  the  debtor  must  offer  to  satisfy  it  to  that  extent, 
before  relief  will  be  granted  as  to  any  illegality  or  excess  in  it.''^ 

e.  Parties.  —  dO  In  General.  —  The  general  rules  in  equity  as  to 
proper  parties  plaintiff  and  defendant  apply  to  this  proceeding.^^ 
All  persons  interested  should  be  made  parties.^ 


an  injunction  to  stay  proceedings  at 
law  in  any  personal  action  after  ver- 
dict or  judgment.  Marlatt  v.  Perrine, 
17   N.  J.   Eq.   49. 

[c]  Where  Bill  Is  by  Owner  Not  a 
Party  to  Judgment. — (1)  A  bill  to  en- 
join the  enforcement  of  an  execution 
against  the  property  of  the  plaintiff, 
a  stranger  to  the  action,  is  not  within 
the  statute  requiring  a  deposit  or  se- 
curity in  an  injunction  suit  to  stay 
proceedings  in  an  action  at  law  (Hege- 
man  v.  Wilson,  8  Paige  (N.  Y.)  29), 
(2)  or  a  suit  "to  stay  proceedings  after 
judgment."  Halsey  v.  Murray,  112 
Ala.  185,  20  So.  575. 

95.  Hegeman  v.  Wilson,  8  Paige  (N. 
y.)  29,  where  the  property  levied  on  is 
a  leasehold  premises,  a  planing  mill 
and   machinery   situated  thereon. 

96.  See  generally  the  statutes,  and 
State  Bank  v.  Macy,  4  Ind.  362. 

[a]  Under  a  statute  requiring  that 
a  bond  given  in  order  to  obtain  an  in- 
junction ' '  to  stay  proceedings  after 
judgment"  should  be  conditioned  to 
pay  the  amount  of  the  judgment  in  the 
event  of  the  dissolution  of  the  judg- 
ment, applies  only  where  an  injunction 
is  sought  by  a  defendant  in  a  judg- 
ment and  does  not  apply  to  strangers 
seeking  to  prevent  the  collection  of  the 
judgment  out  of  their  property.  They 
should  execute  the  bond  required  by  a 
statute  providing  for  bonds  in  cases 
ether  than  injunctions  against  judg- 
ments conditioned  for  payment  of  dam- 
ages in  case  of  dissolution  of  the  in- 
junction. Halsey  v.  Murray,  112  Ala. 
185,  20  So.  575.  To  similar  effect,  see 
Hardin  v.  WTiite,  63  Iowa  633,  16  N. 
W.  580,  19  N.  W.  822. 

97.  See  13  Standard  Proc.    154. 

fa]  An  affidavit  stating  that  "this 
affiant  further  says  that  he  expects 
and  fears  momentarily  that  the  sheriff 
of  C.  county  will  act  under  the  writ  of 
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restitution  described  in  said  bill  of 
complaint"  is  sufficiently  certain.  New 
Music  Hall  Co.  v.  Orpheon  Music  Hall 
Co.,   100   111.   App.   278. 

[b]  An  affidavit  that  the  sheriff 
seized  the  individual  property  of  the 
plaintiff,  without  describing  the  prop- 
erty or  stating  its  value  is  too  vague 
to  authorize  an  injunction.  McRae  v. 
Brown,   12   La.   Ann.    181. 

[c]  Affidavit  should  be  positive  and 
not  upon  information  and  belief. 
American  Nat.  Bank  v.  Strong  (Tex. 
Civ.  App.),   188   S.   W.   1014. 

[d]  Demurrer  as  Remedy  for  Omis- 
sion.— That  an  amended  complaint,  filed 
by  leave  of  court  after  granting  a  re- 
straining order  upon  a  properly  verified 
complaint,  is  not  supported  by  affidavit 
cannot  be  raised  by  demurrer.  Hall 
V.  Hough,  24  Ind.  273. 

98.  Ga. — Wilkinson  v.  Holton,  119 
Ga.  557,  46  S.  E.  620.  Ind.— Eaton  v. 
Markley,  126  Ind.  123,  25  N.  E.  150; 
Eussell  V.  Cleary,  105  Ind.  502,  5  N. 
E.  414;  Baragree  v.  Cronkhite,  33  Ind. 
192.  la. — Anamosa  v.  Wurzbacher,  37 
Iowa   25. 

[a]  Notwithstanding  an  agree- 
ment allowing  the  debtor  a  certain  time 
in  which  to  pay  the  judgment,  the  judg- 
ment creditor,  in  Anamosa  v.  Wurz- 
bacher, 37  Iowa  25,  caused  execution  to 
issue.  After  the  time  for  payment  had 
expired,  the  debtor  sought  to  enjoin 
the  proceedings.  It  was  held  that  he 
had  no  standing  in  court  as  he  had 
made  no  offer  of  performance. 

99.  Titus  V.  Bennet,  8  N.  J.  Eq.  267. 
See  generally  the  titles  "Injunctions;" 
"Parties." 

1.  Scott  V.  Bennett,  6  111.  646.  See 
Pittsmont  Copper  Co.  v.  O'Eourke,  49 
Mont.   281,    141    Pac.   849. 

[a]  A  judgment  debtor  'who  has  lost 
his  right  to  redeem  is  not  a  necessary 
party  in   a   suit    to    enjoin    the    sheriff 
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(II.)  Plaintiff. —  The  party  whose  interests  are  to  be  protected  should 
bring  the  action.^  In  an  action  to  restrain  a  sale  of  certain  property 
of  a  judgment  debtor  on  an  execution  against  several  debtors,  his  co- 
debtor?  need  not  be  joined.^  And  where  property  is  owned  by  several 
different  parties  in  severalty  and  not  in  common  the  owners  cannot 
unite  in  a  bill  to  enjoin  its  sale.''  In  a  suit  to  enjoin  an  execution  sale 
of  the  trust  estate,  the  trustee  is  the  proper  plaintiff,^  but  if  he  neg- 
lects, refuses  to  act,°  or  has  resigned^  the  cestui  que  trust  may  bring 
tlie  suit. 

(in.)  Defendant.  —  In  suits  in  equity  to  restrain  the  enforcement 
of  executions  upon  judgments  at  law,  the  plaintiffs  in  execution  are 
generally  held  to  be  necessary  parties  defendant.^     Where  the  prop- 


from  re-selling  the  property;  nor  need 
a  person  who  has  loaned  the  purchaser 
the  money  to  buy  in  the  property  a 
necessary  party.  Burnham  v.  Roth,  244 
111.  344,  91  N.  E.  472. 

[b]  The  creditors  of  a  deceased 
married  woman,  the  owner  of  a  stock 
of  merchandise  seized  on  execution 
against  her  husband  were  allowed,  in 
Weakley  v.  Woodard,  2  Tenn.  Ch.  App. 
586,  to'  enjoin  the  execution.  It  was 
held  to  be  no  objection  that  all  the 
creditors  were  not  joined. 

[c]  In  an  action  by  owners  in  en- 
tirety of  land  to  enjoin  a  levy  made 
tliereon  under  an  execution  against  the 
h;isl)and,  the  wife  is  a  proper  party. 
Wight  V.  Roethlisberger,  116  Mich.  241, 
74  N.  W.  474. 

[d]  Mortgagees. — In  an  action  by  a 
debtor  for  injunction  against  a  judg- 
ment creditor  about  to  sell  under  exe- 
cution property,  upon  which  there  are 
mortgages  which  the  judgment  creditor" 
claims  to  be  fraudulent,  the  mortgagees 
should  be  made  parties  in  order  that 
the  rights  of  all  concerned  may  be  de- 
termined in  one  action.  Gaster  f. 
Hardie,  75  N.  C.  460. 

fo]  The  judgment  debtor  is  a  neces- 
sary party  where  it  is  claimed  the  exe- 
cution issued  for  more  than  is  due. 
Warner  v.  Paine,  3  Barb.  Ch.  (N.  Y.) 
C30. 

2.  Marsoudet  v.  Clancy,  Man.  Un- 
rep.  Cas.  (La.)'  38;  F.  &  C.  Turnpike 
Co.  V.  Young,  8  Humph.  (Tenn.)  103, 
state  interested  in  a  turnpike  com- 
pany. 

[a]  The  party  bringing  action  must 
have  an  interest  entitling  him  to  sue. 
Bover  v.  Cannon,  4G  La.  Ann.  767,  15 
So.  86;   Gothard   v.  Rciley,   14   Tex.  461. 

Lb]    A  person  in  his  representative 


capacity  (1)  cannot  enjoin  a  sale  of 
liis  individual  property.  Marsoudet  i'. 
Clancy,  Man.  Unrep.  Cas.  (La.)  38.  (2) 
But  where  a  party  obtains  an  injunction 
against  an  execution  against  him  as  an 
executor  and  individually,  it  will  be 
presumed  he  obtained  it  in  both  capac- 
ities.    Davis   V.   Hoopes,   33   Miss.   173. 

3.  Merriman  v.  Walton,  105  Cal. 
403,  38  Pac.  1108,  45  Am.  St.  Rep.  50, 
30  L.  R.  A.  786;  McGill  v.  Sutton,  67 
Kan.  234,  72  Pac.  853.  See  Williams 
V.   Bradbury,   9   Tex.   487. 

4.  Baker  v.  Rinehard,  Mayer  &  Co., 
11   W.  Va.  238. 

5.  Zimmerman  v.  Makepeace,  152 
Ind.  199,  52  N.  E.  992.  See  generally 
the  title,  "Trusts  and  Trustees." 

6.  Zimmerman  v.  Makepeace,  152 
Ind.  199,  52  N.  E.  992. 

7.  Zimmerman  v.  Makepeace,  152 
Ind.  199.  52  N.  E.  992. 

8.  .Ark.— King  v.  Clay,  34  Ark.  291. 
Fla.— Mast  v.  Baker,  69  Fla.  585,  68 
So.  769.  111.— Howell  v.  Foster,  122  111. 
276,  13  N.  E.  527.  Ind.— See  Bishop  v. 
Moorman,  98  Ind.  1,  49  Am.  Rep.  731, 
tliev  are  proper,  if  not  necessary  part- 
ies." N.  C— Beam  t:.  Blauton,  38  N.  C. 
59.  Ohio.— Schubert  v.  Taylor,  10  Ohio 
D?e.  585;  Wittstein  f.  Huntsman,  20 
Ohio  Cir.  Ct.  (N.  S.)  404.  Pa.— Art- 
man  V.  Giles,  155  Pa.  409,  26  Atl.  668, 
3i;  W.  N.  C.  361.  Tenn.— Blanton  v. 
Hall,  2  Heisk.  4^3.  Tex;— Allen  r. 
Carpenter  (Tex.  Civ.  App.),  182  S.  W. 
4. SO;  Ryburn  v.  Getzendaner,  1  Posey 
L'nrep.    Cas.   349. 

[a]  The  judgment  creditor  is  a 
proper  but  not  a  necessary  party  in  an 
action  to  enjoin  a  sheriff  from  selling 
the  property  of  a  third  person  under 
an  execution  in  a  case  to  which  he  was 
I  not    a    party.      The    sheriff    may    make 
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ertv  of  the  plaintiff  is  levied  upon  under  several  executions  issued 
on  ^distinct  judgments  against  another  person,  the  plaintiff  may  join 
the  creditors  on  the  different  judgments  as  defendants  m  a  suit  to 
restrain  the  sale  of  his  property.^  But  the  joinder  of  execution  cred- 
itors on  distinct  executions  is  not  a  practice  to  be  encouraged.^" 

The  clerk  of  the  court  is  a  mere  minister  of  the  law  and  should  not  be 
made  a  party.^^ 

Sheriff.— The  courts  are  in  conflict  as  to  the  necessity  of  making 
the  sheriff  a  party  defendant  in  an  action  to  enjoin  an  execution. 
In  some  states  he  is  the  real  party  defendant.^=^  In  others  he  is  a 
proper  party  and  it  is  usual  to  join  him.^^^  Some  states  hold  that  the 
sheriff  is  not  a  necessary,"  and  some  that  he  is  not  even  a  proper^^ 


all  defenses  which  he  and  the  judg- 
ment creditor  could  make,  either  jomt^ 
Iv  or  severally.  Yount  v.  Hoover,  9o 
Kan.  752,  149  Pac.  408,  L.  E.  A.  1915F, 
1120;  Barnett  v.  Sehad,  73  Kan.  414,  8o 
Pac.  411,  91  Pac.  539. 

[b]  Absence  of  Creditor.— The  fact 
that  one  of  the  execution  creditors  is 
in  a  sister  state  does  not  necessitate 
the  plaintiff  bringing  separate  suits. 
Clegg  V.  Varnell,  18  Tex.  294. 

9      Clegg  V.  Varnell,   18   Tex.   294. 

[a]  Joining  Creditor  Not  Seeking 
To  Enforce  His  Judgment.— A  person 
who  has  a  judgment  against  the  plain- 
tiff's grantor  and  who  has  made  no 
attempt  to  enforce  his  judgment  on 
plaintiff's  land  is  not  a  proper  party 
defendant  to  a  bill  to  enjoin  an  exe- 
ention  sale  on  the  ground  that  it  will 
cloud  plaintiff's  title.  Burt  V.  Cas- 
setv,  12  Ala.  734. 

10.  Oliphint  V.  Mansfield  &  Co.,  36 
Ark.  191;  Speyrer  v.  Miller,  108  La. 
204,  32  So.  524,  61  L.  R.  A.  781. 

[a]  It  can  be  sanctioned  only  in  ex- 
ceptional cases  where  no  inconvenience 
to  the  defendants  can  be  occasioned 
and  no  complications  can  possibly  arise. 
Speyrer  v.  Miller,  108  La.  204,  32  So. 
524,  61  L.  E.  A.  781. 

11.  Ncwlin  V.  Murray,  63  N.  C.  566; 
Edney  v.  King,  39  N.  C.  465;  Olin  v. 
Ilungerford,  10  Ohio  268;  Wittstein  V. 
Huntsman,  20  Ohio  Cir.  Ct.  (N.  S.) 
404. 

12.  Kan.— See  Yount  v.  Hoover,  95 
Kan.  752,  149  Pac.  408,  L.  E.  A.  1915F, 
1120.  Mich. — See  Hinkle  v.  Baldwin, 
93  Mich.  422,  53  N.  W.  534,  where  the 
suit  was  against  the  sheriff  and  his 
deputy  only.  R.  I.— Nye  t;.  Nightingale, 
6  R.  I.  439,  holding  he  is  no  formal  or 
unnecessary   party. 
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13.  Ga. — Thomas  v.  Wilkinson,  65 
Ga.  405.  N.  J.— Brooks  v.  Lewis,  13  N. 
J.  Eq.  214.  Ore. — Pursel  v.  Deal,  16 
Ore.  295,  18  Pac.  461,  Tenn.— Weak- 
ley V.  Woodard,  2  Tenn.  Ch.  App.  5b6. 

[a]  An  allegation  of  a  levy  as 
sheriff  sufficiently  shows  the  suit  is 
against  the  defendant  in  his  official 
capacitv.  Wight  v.  Roethlisberger,  116 
Mich.  241,  74  N.  W.  474. 

14.  Cal.— Buffandeau  v.  Edmond- 
son,  17  Cal.  436,  79  Am.  Dec.  139,  query. 
Fla.— Mast  v.  Baker,  69  Fla.  585,  68 
So.  769.  Mo. — Holthaus  v.  Hornbostle, 
60  Mo.  439.  N.  J.— Smalky  v.  Line,  28 
N.  J.  Eq.  348,  Pa.— Natalie  Anthra- 
cite Coal  Co.  V.  Eyon,  188  Pa,  138,  41 
Atl.  462  (holding  sheriff  improperly 
joined);  Artman  t\  Giles,  155  Pa.  409, 
26  Atl.  668,  32  W,  N.  C.  361.  Tenn. 
Bloomstein  v.  Brien,  2  Tenn.  Ch.  778 
(proceeding  to  enjoin  writ  issued  on 
order  of  court  confirming  tax  collector's 
report);  Montgomery  v.  Whitworth,  1 
Tenn.  Ch.  174.  See  Weakley  v.  Wood- 
ard, 2  Tenn.  Ch.  App.  586,  holding  the 
sheriff  to  be  a  proper  party. 

[a]  A  decree  against  the  plaintiff  in 
execution  as  sole  defendant  is  as  ef- 
fectual as  though  the  officer  having  the 
process  had  been  made  a  party  and 
included  in  the  decree.  Holthaus  f. 
Hornbostle,  60  Mo.  439. 

[b]  He  Is  at  Most  a  Mere  Formal 
Party. — Buffandeau  v.  Edmondson,  17 
Cal.  436,  79  Am.  Dec.  139;  Eyburn  v. 
Getzendaner,  1  Posey  Unrep.  Cas. 
(Tex.)    349. 

[c]  After  Sale.— See  Luft  v.  Goss- 
rau,   31    111.   App.   530, 

15.  Fla.— Mast  v.  Baker,  69  Fla, 
585,  68  So,  769,  it  is  doubtful  if  he  is 
a   proper  party.     N.   C— Stout   v.  Mc- 
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partj'  defendant.  Statutes  somotimfs  allow  a  joinder  of  the  sheriff.^" 
f.  Bill  or  Complaint.  —  (I.)  In  General.  —  Tlie  general  rules  pr-r- 
taining  to  bills  or  complaints  in  equity  apply  in  a  .suit  to  enjoin  an 
execution  or  the  proceedings  thereunder.^^  The  bill  or  complaint  must 
state  sufficient  facts  to  warrant  equitable  relief/®  with  directness, 
certainty  and  particularity.^® 

(II.)    General  Allegations.  —  (A.)    Allegation'  of  Judgment  and  Execution. 
In  a  suit  to  enjoin  a  threatened  sale  on  execution,  the  plaintiff  must 


Neill,  98  N.  C.  1,  3  S.  E.  915;  Newlin 
V.  Murray,  63  N.  C.  566;  Lackay  f. 
Curtis,  4i  N.  C.  199;  Edney  v.  King, 
39  N.  C.  465;  Beam  v.  Blanton,  38  N. 
C.  59.  Ohio. — Olin  r.  Hungerford,  10 
Ohio  268;  Adams  r.  Boynton,  4  Ohio 
Dec.  (Reprint)  348.  For  present  law 
in  Ohio,  see  5  Page  &  Adams  Ann. 
Gen.  Code  §11264.  Pa.— Natalie  An- 
thracite Coal  Co.  V.  Hvon,  188  Pa.  138, 
41  Atl.  462,  43  W.  N.  C.  265;  Meyers 
V.  Eaueh,  4  Pa.  Dist.  331;  Ashton  v. 
Parkinson,  8  Phila.  338,  28  Leg.  Int.  5. 
Coynpare  Landell  r.  Harrison,  16  Phila. 
85,  40  Leg.  Int.  4,  holding  a  sheriff 
can   be   enjoined. 

[a]  But  if  there  is  a  fraudulent 
combination  between  the  sheriff  and 
the  judgment  creditor,  it  may  be  proper 
to  join  the  sheriff.  Olin  V.  Hungerford, 
10   Ohio    208. 

16.  See  generally  the  statutes,  and 
Ohio  Gen.  Code,  §11264. 

17.  Hall  r.  Theisen,  61  Cal.  524. 
See  generally  the  title  "Bills  and  An- 
swers."  See  also  the  title  "Declara- 
tion and  Complaint." 

[a]  Filing  of  Bill. — After  the  in- 
dorsement of  an  order  for  an  injunc- 
tion to  issue  upon  the  filing  of  the  bill, 
the  bill  should  be  filed  whether  the 
injunction  is  made  use  of  or  not.  If 
not  filed  for  four  months,  it  will  be 
dismissed  with  costs.  Stimson  V.  Bacon, 
9  N.   J.   Eq.   144. 

18.  See  the  following:  Cal.— Hall 
r.  Theisen,  61  Cal.  524.  Colo.— Wyom- 
ing National  Bank  v.  Shippey,  23  Colo, 
App.  225,  130  Pac.  1021.  Ind.— Gold- 
thait  r.  Walker,  134  Ind.  527,  34  N.  E, 
378  (complaint  held  sufficient);  First 
Nat.  Bank  c.  Deitch,  83  Ind.  131;  First 
Nat.  Bank  r.  Savin,  47  Ind.  App.  26fi, 
94  N.  E.  347.  Mich. — Manistique  Lum- 
bering Co.  r.  Lovejov,  55  Mich.  189,  20 
N.  W.  899.  Neb.— Rickards  v.  Coon, 
13  Neb.  420,  14  N.  W.  163.  N.  J. 
Dawes  r.  Tavlor,  35  N.  J.  Eq.  40.  N.  C. 
Dupre  V.  Williams,  58  N.  C.  96.  Okla. 
Harris  v.  Smiley,  36  Okla.  89,  128  Pac. 


276.  Tex. — Williams  v.  Bradbury,  9 
Tex.  487;  Coca  Cola  Co.  v.  Allison,  52 
Tex.  Civ.  App.  54,  113  S.  W.  308;  Dem- 
niitt  V.  Gamier,  2  Pos.  Unrcp.  Cas.  333. 

[a]  Threatened  levy  must  be  al- 
leged. Ke-tuc-e-mun-guah  r.  McClure, 
122  Ind.  541,  23  N.  E.  1080,  7  L.  R.  A. 
782;  Elson  v.  O'Dowd,  40  Ind.  300; 
Taylor  &  Co.  v.  Clark,  11  La.  Ann.  560, 
568. 

[b]  Violation  of  Agreement  Not  To 
Levy. — A  bill  for  an  injunction  for 
\iolation  of  an  agreement  not  to  levy 
on  plaintiff's  property  must  show  that 
a  levy  has  been  made  or  is  threatened. 
Crook  V.  Lipscomb,  30  Tex.  Civ.  App. 
567,  70  S.  W.  993. 

[c]  Defects  in  the  proceedings  re- 
lied on  must  be  pointed  out.  Manis- 
tique Lumbering  Co.  v.  Lovejoy,  55 
Mich.  1S9,  20  N.  W.  899. 

Offering  equity  where  judgment  is 
dormant,  see  infra,  IV,  B,  5,  g,  (III), 
(A).  . 

[d]  Alleging  Violation  of  Previous 
Injunction. — Dunn  v.  Bank  of  Mobile, 
2    Ala.    152. 

[e]  Interest  of  Plaintiff  in  Property. 
A  petition  to  enjoin  the  sale  of  prop- 
erty seized  as  the  property  of  the  peti- 
tioner and  his  coKlefendant  on  the 
ground  that  the  latter  is  dead  and  a 
sale  without  administration  and  a  re- 
vival of  judgment  is  improper  is  in- 
sufficient where  there  is  no  averment 
that  the  petitioner  has  any  right  or 
interest  in  the  property.  Gotur.rd  V. 
Reiley,    14    Tex.    461. 

[f]  Execution  Issued  Without  Judg- 
ment.— In  a  com]daint  to  enjoin  an 
execution  based  upon  a  mere  finding, 
it  need  not  be  aHeged  that  plaintiff 
does  not  owe  the  debt  sued  on;  for  an 
execution  does  not  issue  upon  a  debt 
due,  but  upon  a  judgment  rendered. 
Sare  r.  Butcher,  141  Ind.  146,  40  N. 
E.    749. 

19.  Ashton  r.  Parkinson,  8  Phila. 
(Pa.)  338,  2S  Leg.  Int.  5;  Shannon  v. 
Hay   (Tex.  Civ.  App.),  153  S.  W.  360. 
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allege  the  jnde:nient  and  execution,-"  but  they  need  not  be  made 
exliibits.-^ 

(B.)  As  TO  Lkgal  Rfmedt.22 — The  bill  must  show  that  the  plaintiff 
pursued  and  exhausted  all  the  legal  remedies  he  has,^^  or  give  a  good 
reason  why  he  did  not  resort  thereto,-*  as  that  they  are  inadequate 
to  give  the  plain  and  speedy  relief  to  which  he  is  entitled.^^ 

Insolvency  of  Defendant.  —  Although  it  is  proper  to  allege  the  in- 
solvency of  the  defendant  in  a  bill  to  enjoin  a  sale  of  plaintitf's 
property  under  an  execution  against  a  third  person, ^^  its  absence  is 
not  ground  for  demurrer  where  the  bill  states  other  facts  showing 
the  inadequacj^  of  the  legal  remedy.^^ 

(C.)  As  TO  Irreparable  Injury.  —  The  general  rule  pertaining  to  peti- 
tions for  injunctions,  that  the  plaintiff  must  show  irreparable  injury 
will  be  suffered  if  the  injunction  is  not  granted  applies  to  bills  for 
equitable  relief  against  executions.^®     In  alleging  irreparable  injury, 


20.  Trueblood  v.  Hollingsworth,  48 
Ind.  537.  See  also  Schuyler  v.  Brough- 
ton,  65  Cal.  252,  3  Pac.  870. 

[a]  Particularity  R  e  q  u  i  r  6  d. — (1) 
Wiiile  the  plaintiff  need  not  set  forth 
the  judgment  and  execution,  under 
which  the  sale  is  about  to  be  made,  with 
as  much  particularity  as  if  he  claimed 
under  them,  yet  it  is  necessary  to  show 
them  with  sufficient  particularity  to 
give  a  color  of  right  in  the  sheriff  to 
make  the  levy  and  sale.  Trueblood  v. 
Hollingsworth,  48  Ind.  537.  (2)  The 
time  of  rendition  of  judgment  should 
be  alleged.  First  Nat.  Bank  v.  Deitch, 
83  Ind.   131. 

21.  Trueblood  V.  Hollingsworth,  iS 
Ind.   537;    Hall  v.  Hough,  24   Ind.   273. 

22.  See  generally  the  title  "Legal 
Eemedy. '  * 

23.  Jones  v.  Crowley,  68  Ga.  175; 
Harris  v.  Smiley,  36  Okla.  89,  128  Pac, 
276. 

[a]  Exhausting  Legal  Remedy. 
Where  a  part}^  has  a  remedy  by  offer- 
ing the  sheriff  a  proper  claim  with 
good  security,  it  must  appear  that 
such  a  one  was  offered  and  that  the 
sheriff  without  any  reason  refused  to 
accept  it.  Jones  v.  Crawley,  68  Ga. 
175. 

24.  Ferguson  v.  Herring,  49  Tex. 
126. 

25.  Mont. — Eisenhauer  v.  Quinn,  36 
Mont.  368,  93  Pac.  38.  Okla.— Harris 
V.  Smiley,  36  Okla.  89,  128  Pac.  276. 
Tex. — Mann  v.  Wallis,  Landes  &  Co.,  75 
Tex.  611,  12  S.  W.  1123. 

[a]  Facts  from  which  the  conclu- 
sion can  be  drawn  that  there  is  no  ade- 
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quate  remedy  at  law  must  be  alleged. 
Eisenhauer  v.  Quinn,  36  Mont.  368,  93 
Pac.   38. 

26.  First  Nat.  Bank  v.  Savin,  47 
Ind.  App.  266,  94  N.  E.  347,  based  on 
Wabash  R.  Co.  t:  Engleman,  160  Ind. 
329,  66  N.  E.  892. 

Injunction  against  levy  on  property 
of  stranger  to  the  judgment  or  writ, 
see  supra,  IV,  E,  5,  a,  (III),  (B). 

27.  First  Nat.  Bank  v.  Savin,  47  Ind, 
App.  266,  94  N.  E.  347.  But  Payne  v. 
Eamsev.  30  Okla.  356,  120  Pac.  595,  and 
Eeatty  v.  Smith,  14  S.  D.  24,  84  N.  W. 
208,  hold  the  complaint  insufficient 
without  an  allegation  of  the  insolv- 
ency of  the  defendant,  for  otherwise 
there  is  no  showing  that  plaintiff  can- 
not obtain  compensation  in  damages  for 
the  sale   of   his   property. 

[a]  In  Kentucky,  an  allegation  of 
insolvency  or  of  other  facts  showing 
that  a  judgment  at  law  would  not  af- 
ford adequate  relief  is  not  necessary 
in  a  petition  to  enjoin  a  sale  of  plain- 
tiff's land  under  an  execution  against  a 
stranger.  Robinson  v.  Carlton,  123  Ky. 
419,  96  S.  W.  549. 

28.  Mo. — Bailey  v.  Wade,  24  Mo, 
App.  186.  Okla. — Payne  v.  Ramsey,  30 
Okla.  356,  120  Pac.  595.  Tex.— Gothard 
V.  Reiley,  14  Tex.  461  (the  plaintiff 
must  suffer  injury) ;  Shannon  v.  Hay 
(Tex.  Civ.  App.), "153  S.  W.  360. 

[a]  In  a  bill  to  prevent  a  sale  of 
one's  personal  property  on  an  exeeu 
tinn  against  another  there  must  be  an 
allegation  of  irreparable  injury.  Du- 
pre  V.  Williams,  58  N.  C.  96. 
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tho  party  must  allege  facts,  showing  that  the  acts  stated  will  result 
in  such  injury.-" 

(III.)  Particular  Allegations.  —  (A.)  Where  Execution  Issued  on  Dormant 
Judgment.^" — Where  an  injunction  is  sought  on  the  ground  of  dor- 
mancy of  the  judgment,  the  petitioner  must  allege  facts  showing  the 
issuance  of  the  execution  was  improper.^^ 

(B.)  Property  Levied  on  in  Wrong  Order.  —  A  complaint  to  enjoin  a 
levy  and  sale  because  other  property  should  have  been  taken  first, 
must  show  the  existence  of  such  other  property,^-  must  identify  it,'^^ 
and  show  that  it  is  in  the  county  where  the  judgment  was  rendered 
or  otherwise  available  for  levy.^*  In  addition  thereto  the  plaintiff 
must  allege  facts  making  it  the  duty  of  the  sheriff  to  take  that  prop- 
erty fii-st.^^    If  the  petitioner  is  the  judgment  debtor  claiming  his  per- 


29.  McCormick  v.  Riddle,  10  Mont. 
467,  26  Pac.  202;  Payne  r.  Ramsey,  30 
Okla.    356,    120    Pac.    595. 

[a]  Irreparable  Injury  a  Conclu- 
sion.— The  mere  statement  that  the  acts 
stated  will  result  in  irreparable  loss  is 
a  statement  of  a  conclusion  and  is  in- 
sufficient. Payne  v.  Ramsey,  30  Okla. 
356,  120  Pac.  595. 

[b]  In  Indiana  by  virtue  of  the 
code  only  facts  showing  great  injury 
need  be  alleged.  First  Nat.  Bank  v. 
Savin,  47  Ind.  App.  266,  94  N.  E.  347. 
See  also  Covert  v.  Bray,  26  Ind.  App. 
671,  60  N.   E.  709. 

30.  Execution  on  dormant  judgment 
as  a  ground  for  injunction,  see  supra, 
IV,E,  5,  a,  (II),  (C). 

31.  See  Pursel  v.  Deal,  16  Ore.  295, 
18  Pac.  461;  Jordan  v.  Corley,  42  Tex, 
284. 

[al  Negativing  Previous  Execu- 
tions.— A  petition  alleging  that  the  ex- 
ecution issued  more  than  twelve 
months  after  rendition  of  judgment 
without  showing  that  it  had  not  besn 
preceded  by  the  issuance  of  other  exe- 
cutions is  insufficient.  Jordan  v.  Cor- 
ley, 42   Tex.   284. 

[b]  Defective  Revivor. — A  petition 
in  a  suit  to  enjoin  an  execution  because 
the  judgment  is  dormant  and  that  the 
statute  regulating  the  manner  of  re- 
vivor was  not  complied  with  is  insuffi- 
cient which  alleges  that  personal  serv- 
ice was  not  had,  but  service  by  pub- 
lication was  had  and  that  the  motion 
and  affidavit  for  publication  of  sum- 
mons failed  to  assert  that  the  original 
judgment  was  a  lien  on  any  particular 
estate.  The  petition  fails  to  show  that 
the  debtor  did  not  appear  by  himself 
or  attorney  at  the  hearing  of  the  mo- 
tion, or  that  said  proceeding  was  had 


without  notice,  or  show  whether  or  not 
he  was  at  the  time  a  lesident  of  the 
state  or  what  was  the  particular  reason 
for  ordering  pul»]ication  of  summons. 
Pursel  V.  Deal,  16  Ore.  295,  18  Pac. 
461. 

32.  Agricultural  Bank  v.  Pallen,  8 
Smed.  &  M.  (Miss.)  357,  47  Am.  Dee. 
92. 

33.  Gibson  v.  Hughes,  6  How. 
(Miss.)    315. 

[a]  The  property  must  be  identified 
in  such  a  way  as  to  enable  the  creditor 
or  sheriff  to  make  the  lew.  Gibson  V. 
Hughes,  6  How.   (Miss.)   315. 

34.  Elson  V.  O'Dowd,  40  Ind.  300; 
Anderson  v.  Oldham,  82  Tex.  228,  18 
S.  W.  557;  Smith  v.  Frederick,  32  Tex. 
256;  Denson  v.  Tavlor  (Tex.  Civ.  App  ) 
132  S.  W.  811,  bill  by  surety  whose 
property   was  first   taken. 

[a]  A  petition  to  enjoin  a  sale  of 
land  purchased  from  a  testator  on  the 
ground  that  the  testator  has  other  as- 
sets, if  allowable,  must  specifically 
mention  and  point  out  such  assets  and 
show  that  they  are  equally  available 
for  the  pavment  of  the  judgment.  Lati- 
mer V.  Ballew,  41  S.  C.  517,  19  S.  E. 
792,  44  Am.  St.   Rep.   748. 

[b]  Sufficient  Allegation. — In  a 
complaint  to  enjoin  a  sale  of  the  re- 
plevin bail  "s  property  before  exhaust- 
ing the  personal  property  of  the  prin- 
cipal debtor,  an  averment  that  such 
personal  property  is  subject  to  levy 
and  sale  on  the  execution  is  a  sufficient 
averment  that  it  is  in  the  county.  El- 
son  V.  O'Dowd,  40  Ind.  300. 

35.  Denson  v.  Taylor  (Tex.  Civ. 
App.),  132  S.  W.  811." 

[a]  Fact  of  Suretyship. — A  petition 
to  enjoin  a  sale  of  a  suretv's  property 
on  the  ground  that  it  was  taken  before 
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sonal  property  should  have  been  first  taken,  he  must  allege  that  he 
offered  it  or  designated  it  for  levy^*'  or  circumstances  rendering  a 
designation  unnecessary,^''  and  that  he  had  the  personalty  at  the  time 
the  levy  was  made.^** 

If  the  petitioner  complains  that  the  levy  was  made  in  disregard 
of  his  designation,  his  petition  should  show  that  the  property  desig- 
nated is  clear  of  incumbrances  and  not  a  homestead,''^  and  belonged 
to  him.^° 

(C.)  Levy  on  Stranger's  Property.  —  The  complaint  of  one  seeking  to 
enjoin  the  seizure  or  sale  of  his  property  on  execution  against  another, 
must  show  that  the  property  is  not  subject  to  the  debt  represented 
by  the  judgment  and  execution.^^    It  must  show  either  an  actual  or 


that  of  the  principal,  must  show  that 
the  fact  of  suretyship  appears  on  the 
face  of  the  execution  or  the  indorse- 
ment bv  the  clerk.  Denson  v.  Taylor 
(Tex.  Civ.  App.),  132  S.  W.  811. 

fb]  A  petition  of  a  surety  is  not 
sufficient  where  it  is  not  shown  that 
he  signed  the  obligation  as  security, 
or  that  he  ever  served  the  creditor  no- 
tic-e,  either  written  or  verbal,  demand- 
ing that  he  proceed  against  the  prin- 
cipal.    Dailey  v.  Wynn,  33  Tex.  614. 

36.  Texas  Mexican  Ey.  Co.  v. 
Wright,  88  Tex.  346,  31  S.  W.  613,  31 
L  E.  A.  200;  Anderson  v.  Oldham,  82 
Tex.  228,  18  S.  W.  557;  Stone  v.  Til- 
ley  (Tex.  Civ.  App.),  95  S.  W.  718,  100 
Tex.  487,  101  S.  W.  201,  10  L.  R.  A. 
(N.  S.)  678;  Ellis  V.  Harrison,  24  Tex. 
Civ.  App.  13,  56  S.  W.  592,  57  S.  W. 
984;  Alexander  v.  Banner,  10  Tex.  Civ. 
App.  Ill,  30  S.  W.  563.  See  Cook  v. 
De  la  Garza,  13  Tex.  431. 

fa]  A  petition  which  does  not  al- 
lege that  any  effort  had  been  made  to 
prevent  a  sale  of  any  of  the  property 
levied  on  by  a  tender  to  the  sheriff  of 
other  property  subject  to  execution  or 
that  other  steps  had  been  taken  to  ob- 
tain relief  before  applying  for  an  in- 
junction, is  insufficient.  Alexander  f. 
Banner,  10  Tex.  Civ.  App.  Ill,  30  S.  W. 
563. 

37.     See  Smith  v.  Frederick,  32  Tex. 


256. 


[a] 


Knowledge  of  Sheriff. — A  peti- 
tion stating  that  the  petitioner  did  not 
point  out  any  property  to  be  levied  on 
but  tiiat  the  sheriff  knew  that  plaintiff 
had  other  property,  is  insufficient  where 
it  is  not  alleged  that  the  sheriff  knew 
the  location  of  the  other  property  and 
that  he  could  levy  upon  it,  and  where 
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no  property  to  be  levied  on  is  pointed 
out  in  the  petition.  Smith  v.  Frederick, 
32   Tex.  256. 

38.  Anderson  V.  Oldham,  82  Tex, 
228,   18   S.   W.   .557. 

[a]  An  allegation  that  petitioner 
"has  personal  property  subject  to  exe- 
cution," is  evasive.  Anderson  v.  Old- 
ham,  82   Tex.   228,  18   S.   W.   557, 

39,  Pierson  v.  Connellee  (Tex.  Civ. 
App.),   145   S.   W.   1039. 

40.  Alexander  v.  MuUin,  42  Ind.  398; 
Forbes,  Brooks  &  Co.  v.  Hill,  Ball.  Dig, 
(Tex.)'  486. 

41,  First  Nat.  Bank  v.  Deitch,  83 
Ind.  131. 

fa]  An  allegation  that  plaintiff  is 
in  no  way  liable  for  the  debt  is  not 
equivalent  to  saying  the  land  is  in  no 
way  subject  to  the  debt,  that  the  judg- 
ment is  not  a  lien  on  the  land,  or  that 
the  execution  defendant  had  no  inter- 
est in  the  land  at  the  date  of  the  judg- 
ment or  since.  First  Nat.  Bank  v. 
Deitch,    83    Ind.    131. 

fb]  Showing  Color  of  Title  in 
Former  Trustee. — A  bill  to  enjoin  a 
sale  of  plaintiff's  property  on  execu- 
tion against  a  former  trustee  of  the 
property  should  sufficiently  allege  the 
trust  to  give  it  color  of  right  in  the 
trustee,  otherwise  there  is  nothing  to 
enjoin.  Trueblood  V.  Hollingsworth,  48 
Ind.  537. 

fc]  Negativing  Plaintiff's  Liability 
for  Debt. — In  an  action  to  enjoin  a  sale 
of  plaintiff's  land  under  an  execution 
against  another,  the  plaintiff  need  not 
allege  that  he  was  not  at  the  time  of 
the  rendition  of  the  judgment  in- 
debted to  the  defendant  on  the  demand 
represented  thereby.  Eobinson  V.  Carl- 
ton, 123  Ky.  419,  96  S.  W.  513, 
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thr'^atened  pei;^iirc,'*-  nnd  lip  must  clonrly  alloi^o  his  titlo,'*''  and  show 
when  he  acquired  title  to  the  property.''*  The  phiintiff  is  sometimes 
required  to  aHejre  that  he  is  a  bona  fide  purchaser.*^  If  the  property 
taken  is  personalty,  he  must  g:enerally  show  that  the  property  is  of 
such  a  character  or  possesses  such  peculiar  value  to  the  owner  that  he 
cannot  be  adequately  compensated  therefor  at  law.*^ 

(D.)  WirERE  Levy  and  Sale  Will  Cloud  Title. —  A  petition  to  enjoin 
an  execution  sale  on  the  ground  that  the  sale  will  cast  a  cloud  on 
petitioner's  title  must  alleere  facts  showing?  that  the  threatened  sale 
will  cast  a  cloud  on  his  title.*^     The  plaintiff  must  show  a  perfect 


42.  Taylor  &  Co.  v.  Clark,  11  La. 
Ann.  5G0. 

43.  Ala.— Tlarton  r.  Enslen,  182  Ala. 
408,  62  So.  fiOG;  Robinson  V.  Jop- 
lin,  54  Ala.  70.  Fla. — Benner  v.  Ken- 
dall, 21  Fla.  584.  Md.— Warniek  v. 
Michael,  11  Gill  &  J.  15:i.  Miss.— Gray- 
Bon  V.  Wilson,  27  Miss.  55.3.  N.  J. 
Johnson  r.  A^ail,  14  N.  J.  Eq.  423. 
Term. — Bryan  r.  Earthman,  6  Yerg.  24; 
Loftin  r.  Espy,  4  Yerg.  84.  Tex.— Hen- 
derson  r.  Morrill,  12  Tex.  1. 

But  see  Cooper  v.  Newell,  36  Miss. 
316.  319. 

As  to  allegations  of  title  or  owner- 
ship see  the  title   "Title." 

[a]  Character  of  Title  Necessary. 
An  owner  in  possession  seeking  to  re- 
strain defendants  having  no  title  from 
enforcing  their  execution  against  hig 
real  property  need  show  only  a  pre- 
sumptive title, — that  is,  facts  from 
which  title  may  fairly  be  inferred. 
Moore  r.  Kleppish,  104'  Iowa  319,  73 
N.    W.    S30. 

\h]  Where  the  owner  claims  under 
a  tax  sale,  he  must  allege  that  the 
statutorv  steps  have  been  taken.  Hall 
r.    Theisen,    61    Cal.    524. 

fc]  When  plaintiff  is  a  married 
woman,  a  bill  containing  an  express 
sverment  that  the  title  is  in  her,  and 
that  the  purchase  money  was  paid  out 
of  her  separate  estate  is  not  wanting 
in  equity  because  it  does  not  show  with 
1-epal  precision  how  the  land  originally 
became  her  separate  property.  John- 
Fon   V.  Vail,  14   X.  J.   Eq.  423. 

44.  First  Nat.  Bank  r.  Deitch,  S3 
Ind.  131;  Wenzel  v.  Milburv,  93  Md. 
427,  49  Atl.  618,  denying  '  relief  as 
plaintiff  did  not  show  his  title  to  the 
goods  was  prior  to  the  judgment. 

45.  Petry  r.  Ambrosher,  109  Ind.  510. 
[a]     An   indorser   paid    a    judgment 

against  the  maker  and  himself  and  as- 
signed the  3\idgiueut  and  the  assigueie 


levied  on  property  of  the  plaintiff. 
The  property,  originally  owned  by  the 
maker,  was  purchased  after  an  examina- 
tion of  the  record  by  the  plaintiff  who 
found  the  judgment  indorsed  "settled 
in  full."  A  bill  by  the  purchaser  foi 
an  injunction  must  allege  that  the 
plaintiff  or  those  through  whom  he 
claims  is  an  innocent  purchaser  for 
value.  Yeates  v.  Mead,  65  Miss.  89,  3 
So.  651. 

[b]  An  owner  who  alleges  himself 
to  be  the  holder  of  a  legal  title  may 
enjoin  a  sale  of  the  property  on  execu- 
tion against  his  grantor  without  alleg- 
ing himself  to  be  a  bona  tide  purchaser. 
Austin  V.  LTnion  Paving  &  Con.  Co.,  4 
Cal.  App.  610,  88  Pac.  731. 

46.  Lewis  v.  Levy,  16  Md.  85.  And 
see  fitipra,  IV,  E,  3,  5,  a,  (III),  (B),  (2). 

47.  Purington  r.  Davis,  66  Tex.  455, 
1  S.  W.  343;  Alexander  v.  Banner,  10 
Tex.  Civ.  App.  Ill,  30  S.  W.  56:?  (hold- 
ing insufficient  a  petition  which  did 
not  show  in  whose  names  the  record 
titles  to  the  homesteads  stood  or  how 
the  sale  would  cloud  the  title) ;  Cook 
r.  Texas,  etc.  R.  Co.,  3  Tex.  Civ.  App. 
145,  22  S.  W.  58. 

See  generally  the  title  "Quieting 
Title." 

[a]  Lack  of  Interest  in  Execution 
Defendant. — Under  a  statute  allowing 
an  injunction  where  a  clou<l  would  be 
put  on  the  title  of  real  estate  being 
sold  under  execution  against  a  person 
having  no  interest  in  the  property,  a 
bill  must  show  that  such  person  had 
no  interest  in  the  real  estate.  S.  K. 
McCall  Co.  V.  Page  (Tex.  Civ.  App.), 
155  S.  W.  655. 

[b]  Legal  Conclusion. — The  allega- 
tion that  the  deed  if  executed  will  be 
a  cloud  upon  plaintiff's  title  is  merely 
the  allegation  of  a  legal  conclusion. 
Schuvler  v.  Broughton,  65  Cal.  252,  3 
Pac>  87lO. 
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legal  or  equitable  title  in  himself,^*  but  he  need  not  aver  that  he  is  in 
possession  of  tlie  premises.*^ 

(IV.)    Multifariousness.  —  The  bill  should  not  be  multif arious.^° 

(V.)  Prayer.51  —  A  prayer  for  more  relief  than  the  party  is  en- 
titled to  does  not  render  his  petition  demurrable."^^  Where  the  officer 
is  not  a  necessary  party  no  relief  or  decree  need  be  prayed  against 
him.'" 

(VI.,)  Verification. —  Generally  a  bill  praying  a  temporary  injunc- 
tion must  be  verified.^* 

g.  Demurrer.  —  A  demurrer  will  lie  to  the  bill  or  petition,  under 
proper  circumstances.®' 

h.  Answer.  —  The  necessity  for  and  contents  of  an  answer  are 
governed  by  general  rules  elsewhere  treated.'*' 

i.  Cross-Bill,  Cross-Complaint  and  Counterclaim.  —  The  general 
rules  as  to  cross-bill,  cross-complaint  and  counterclaim  apply.'^  Fraud 
in  the  acquirement  by  the  plaintiff  of  the  title  on  which  he  relies  may 
be  made  the  subject  by  defendant  of  a  cross-bill,  cross-complaint,'^  or 


48.  Duncan  v.  Eobertson,  57  Miss. 
820;   Byrd  v.  Clarke,  52  Miss.  623. 

49.  East  Marshfield  Land  Co.  v. 
Werley,   67   Ore.   57,   135   Pac.   315. 

50.  Clary  v.  Haines,  61  Ga.  520; 
Baker  v.  Rinehard  Mayer  &  Co.,  11 
W.    Va.    238,    holding   bill     not     multi- 


55.  See  8f  Standard  Prog.  480;  13 
Standard  Prog.  110. 

[a]  For  Insufficient  Notice  to  Sher- 
iff of  Plaintiff's  Ownership. — Gray  v, 
Carroll,   144   Iowa   68,   120   N.   W.   1035, 

56.  See  generally  the  title  "Billa 
and  Answers;"  and  also  the  title  "An- 


farious.     See  generally  the  title  " Mul- ,  swers. " 
tifariousness."  [a]     The  sheriff  (1)  may  answer  and 

[a]  A  petition  filed  by  a  husband  '  in  some  cases  it  is  proper  that  he  do 
and  wife  to  enjoin  the  sale  of  property  |  so,  but  it  is  not  necessary  nor  usually 
levied  on  under  several  executions  upon  i  expedient.  Brooks  V.  Lewis,  13  N.  J. 
several  judgments  against  the  husband,  |  Eq.  214.  (2)  A  default  judgment  will 
on  the  ground  that  the  property  seized  not  be  rendered  on  the  failure  of  the 
is  the  separate  property  of  the  wife  j  sheriff  to  answer  in  a  suit  against  the 
and  upon  the  ground  that  one  of  the  i  creditor  and  sheriff.  James  McCord  Co. 
executions  issued  upon  a  dormant  judg- k;  Rea  (Tex.  Civ.  App.),  178  S.  W. 
ment  is  not  multifarious.  Clegg  v.  \  649. 
Yarnell,   18   Tex.   294,  305.  |      [b]     Where  the  ground  of  relief  re- 

51.  See  generally  the  title  "Prayer."   lates  solely  to  the  manner  of  the  levy, 

52.  Updegraff  f.  Lucas,  76  Kan.  execution  plaintiffs  who  are  strangers 
456,  93  Pac.  630,  94  Pac.  121,  13  Ann.  to  the  acts  of  the  officer  levying  tho 
Cas.   860.  execution   are   not    required    to   answer 

[a]  Surplusage. — Tn  a  petition  to  if  the  officer  does.  Beaird  v.  Foreman, 
enjoin  execution  upon  a  dormant  judg-  1  111.  385,  12  Am.  Dec.  197. 
ment,  a  prayer  for  quieting  plaintiff's  57.  Pittsmont  Copper  Co.  f.  O'Rourke, 
title  and  for  damages  is  surplusage.  49  Mont.  281,  141  Pac.  849.  See  6 
Updegraff  v.  Lucas,  76  Kan.  456,  93  Standard  Proc.  258,  294;  8  Standard 
Pac.  630,  94  Pac.  121,  13  Ann.  Cas.  Prog.  486;  and  the  title  "Set-Off, 
860.  Counterclaim  and  Recoupment." 

53.  Brooks  v.  Lewis,  13  N.  J.  Eq.  58.  See  Ford  v.  Douglas,  5  How 
214.  (U.  S.)   14.3,  167,  12  L.  ed.  89. 

When  sheriff  is  necessary  party,  see  [a]  Cross-BiU.— In  a  suit  by  an  al- 
supra,  IV,  E,  5,  f,   (III).  leged    owner   of  land   to   enjoin   a   sale 

54.  Manistique  Lumbering  Co.  v.  of  the  property  on  execution  against 
Lovejov,  55  Mich.  189,  20  N.  W,  899.  another,  the  defendant  may  by  cross- 
See  13'  Standard  Paoc.  89.  :  bill  ask  that  plaintiff  \Jq  ^npi^a^  frtfm 
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counterclaim.^"  In  a  suit  to  enjoin  an  execution  issued  on  a  dormant 
judgment  the  defendant  may  ask  that  the  judgment  be  revived.^" 

j.  Notice  and  Citation.  —  The  requisite  notices  and  citations  must 
be  given,^^  but  a  want  of  notice  may  be  cured  by  an  appearance  with- 
out objection.*^- 

k.  Prelimimry  or  Conditional  Relief.  —  A  temporary  injunction 
may  issue  in  a  proper  case."-"  Upon  the  dissolution  of  a  temporary 
injunction,  conditions  may  be  imposed/"*  or  in  some  jurisdictions,  a 
bond  is  required  pending  a  trial  on  the  merits.''^  An  order  restoring 
the  claimant  to  possession  of  the  seized  property  pending  the  trial, 
may  be  made  in  some  states.^" 

1.  Hearing  and  Determination.  —  The  court  having  obtained  juris- 
diction of  the  cause  by  the  application  for  the  injunction  has  the 
authority  to  determine  all  the  issues  between  the  parties  and  grant 
complete  relief.'^^ 

Court's  Discretion. —  The  granting  or  dissolving  an  injunction  against 
the   enforcement   of   a  judgment   is   within  the   court's   discretion.^^ 


asserting   his   title   because   fraudulent. 
Valentine  v.  McGrath,  52  Miss.  112. 

59.  Pittsmont  Copper  Co.  v.  O  'Rourke, 
49  Mont.  281,  141   Pac.  849. 

60.  Trevino  r.  Stillman,  48  Tex.  561; 
Clegg  V.  V,arneU,  18  Tex.  294,  305. 

61.  See  Hardy  v.  Donellan,  33  Ind. 
501;  Bouligny  V.  M.  White  &  Co.,  5 
La.  Ann.  31. 

[a]  To  Plaintiff  in  Execution.— In  s 
suit  to  •enjoin  a  sale  of  plaintiff's  prop- 
erty on  execution  against  another,  the 
plaintiff  in  execution  must  be  cited. 
Bouligny  v.  M.  White  «fc  Co.,  5  La.  Ann 
31. 

62.  Hardy  r.  Donellan,  33  Ind.  501. 

63.  Idaho. — McMahon  v.  Cooper,  23 
Idaho  413,  130  Pac.  456.  N.  J.— Va» 
Mater  v.  Holmes,  6  N.  J.  Eq.  575,  593 
Pa. — Natalie  Anthracite  Coal  Co.  v. 
Ryon,  188  Pa.  138,  41   Atl.  4G2. 

[a]  Where  Injury  Can  Be  Avoided 
by  Ijs  Pendens. — Where  the  only  in 
jury  that  plaintiff  can  suffer  by  a  sale 
en  the  execution,  that  of  having  a 
cloud  cast  on  his  title,  can  be  avoided 
by  filing  a  lis  pendens,  a  preliminary 
injunction  will  not  issue.  Osborn  v. 
Taylor,  5   Paige    (N.  Y.)    515. 

[b]  The  amount  of  the  bond  must 
be  fixed  bv  the  order.  Sanders  v.  Bled 
806  (Tex. 'Civ.  App.),  173  S.  W.  539. 

[c]  The  filing  of  an  answer  deny- 
ing the  equities  of  the  complaint  doe? 
not  require  the  dissolution  of  a  re 
straining  order  as  a  matter  of  course. 
Cbace  Vm  JwiniJigs,  3  Cal.  Unxep.  Cas* 


474,   28   Pac.   681;    Porter  v.  Jennings^ 
89  Cal.  440,  26  Pac.  965. 

64.  Runyon  f.  Brokaw,  5  N.  J.  Eq. 
340. 

65.  Foster  v.  Shephard,  33  Tex.  687. 

66.  Moore  f.  Diament,  41  N.  J.  Eq. 
612,  7  Atl.  509.  But  see  State  v. 
Judge,  6  La.  Ann.  548,  holding  tho 
court  has  no  authority  pending  suit, 
to  order  the  property  to  be  restored 
to   the   claimant. 

67.  First  Nat.  Bank  v.  Savin,  47 
Ind.  App.  266,  94  N.  E.  347;  Spiller  v. 
Hollinger  (Tex.  Civ.  App.),  148  S.  W. 
338.  See  generally  6  Standard  Pkoc, 
773. 

[a]  Ownership. — In  a  suit  to  re- 
strain a  sale  on  the  ground  that  the 
property  seized  belongs  to  the  plaintiff 
instead  of  the  judgment  debtor,  the 
only  issue  that  can  be  made  is  that 
of  ownership.  Basso  v.  Benke''  33  La. 
Ann.  432;  Lyons  v.  Cenas,  22  -^>>.  Ann. 
113;  McRae  v.  Brown,  12  La.  Ann 
181. 

[b]  Jury  trial  demandable  under  the 
statute.  Edwards  v.  Applegate,  70  Ind. 
325.  See  generally  the  title  "Juriep 
and  Jurors." 

68.  Cal. — Porter  i'.  Jennings,  89  Cal. 
440,  26  Pac.  965.  Colo.— Crawford  v. 
Lamar,  9  Colo.  App.  83,  47  Pac.  665, 
bill  to  prevent  casting  of  a  cloud  op 
plaintiff ';«  title.  Qa. — Kendall  r.  Dow, 
46  Ga.  607.  Md.— McCreerv  r.  Suther- 
land. 23  Md.  471,  87  Am.  Dec.  57S. 

fn]  Where  the  plaintiff  consentet? 
to  tlie  sale,  au  injunction  against  seU- 
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In  nctin£r  on  a  bill  to  enjoin  execution,  equity  acts  cautiously ,^^  and 
regards  the  rights  of  other  parties  in  the  controversy.'"  Actual  injury 
must  be  impending  before  the  court  will  grant  an  injunction."  1  f  it 
appear^  that  the  plaintiff  will  not  sustain  substantial  injury  if  the 
injunction  is  not  granted,"  or  if  the  plaintiff  is  in  default,"  relief 
will  be  denied.  And  if  an  injunction  will  prevent  a  creditor  from 
obtaining  satisfaction  of  a  judgment  to  which  he  is  legally  and 
equitably  entitled,  it  will  not  be  granted.'* 

m.  Decree. (I.)  In  General.  —  The  relief  granted  should  be  con- 
sistent with  the  prayer  of  relief,'^  and  should  be  confined  to  the  issues 

made."' 

(II.)  Decree  for  Plaintiffs.  —  Where  the  object  of  a  bill  will  be  an- 
SAVured  by  restraining  the  proceeds  of  a  sheriff's  sale  in  his  hands, 
the  sale  ought  not  to  be  enjoined."    The  relief  granted  should  be  con- 


ing will  not  be  continued  to  restrain 
a  removal  of  the  goods  sold  or  a  pay- 
ment over  of  the  proceeds.  Freemap 
V.  Freeman,  17  N.  J.  Eq.  44. 

69.  Saflfold  V.  Foster,   75  Ga.  233. 

70.  Hastings  v.  Cropper,  3  Del.  Ch, 
165,  where  equity  gave  leave  to  amend 
the  bill  so  as  to  make  it  a  bill  of 
interpleader. 

71.  Elson  f.  O'Dowd,  40  Ind.  300; 
Hinkle  v.  Baldwin,  93  Mich.  422,  5? 
N.  W.  534. 

[a]  Threatened  Illegal  Levy.— (1) 
It  is  not  sufficient  to  prove  that  the 
execution  is  in  the  hands  of  the  oflS- 
cer,  but  there  must  be  proof  that  he 
is  about  to  levy,  or  threatens  to  levy, 
illegally.  Elson  v.  O'Dowd,  40  Ind, 
300.  (2)  An  injunction  to  restrain 
the  sale  of  personal  property  on  execu- 
tion is  properly  refused  where  it  ap- 
pears that  the  complainant  gave  no 
notice  to  the  officer  of  his  claim  to  the 
property  before  filing  his  bill,  and  that 
since  receiving  such  notice  the  officer 
has  taken  no  steps  under  the  'execution, 
and  on  the  hearing,  disclaims  all  nght 
to  the  property  or  intention  to  inter- 
fere with  it  in  any  way.  Hinkle  v. 
Baldwin,  93  Mich.  422,  53  N.  W.  534. 

[1j]  Where  the  property  has  been 
returned  to  the  plaintiff  and  disposed 
of  by  him,  the  injunction  will  be  dis- 
solved as  it  can  no  longer  subserve  any 
useful  purpose.  Logan  v.  Yoes,  30  Okla. 
65,  118  Pac.  353. 

72.  Boone  v.  Van  Gorder,  164  Ind. 
499,  74  N.  E.  4;  Covert  v.  Bray,  26 
led.  App.  671,  60  N.  E.  709;  Morgan 
r.  Whitesides'  Curator,  14  La.  277; 
Hudson  V.  Dangerfield,  2  La.  63,  20  Am. 
Zzz.  297. 


73.  Jones  v.  Gough  (Tex.  Civ.  App.), 
175  S.  W.  1107. 

74.  Union  Iron  Wks.  v.  Bassick  M. 
Co.,  10  Colo.  24,  44,  14  Pac.  54. 

75.  Luft  V.  Gossrau,  31  111.  App. 
530;  Kempner  v.  Ivory  (Tex.  Civ. 
App.),  29  S.  W.  538. 

[a]  Under  a  prayer  for  injunction 
and  general  relief  (1)  it  is  proper  to 
decree  a  sale,  subsequent  to  the  filing 
of  the  bill,  void  and  confirm  title  in 
the  plaintiff  (Luft  v.  Gossrau,  31  111. 
App.  530),  (2)  or  to  permit  a  sale 
but  require  that  it  be  made  in  sub- 
ordination to  plaintiff's  lien.  Kempner 
V.  Ivory  (Tex.  Civ.  App.),  29  S.  W. 
538. 

76.  Ford  v.  Douglas,  5  How.  (U.  S.) 
143,  167,  12  L.  ed.  89;  Gibson  v.  Mc- 
Clay,  47  Neb.  900,  66  N.  W.  851. 

[a]  In  an  action  to  enjoin  the  vio- 
lation of  an  agreement  requiring  the 
creditor  to  levy  on  and  exhaust  the 
property  of  a  designated  defendant  be- 
fore resorting  to  that  of  the  others,  a 
decree  restraining  any  levy  against  the 
latter 's  property  until  such  time  as  all 
of  the  other's  property  is  exhausted 
is  too  broad.  It  should  be  confined 
to  the  matters  in  the  present  case  and 
more  particularly  stop  the  sale  uudcr 
the  existing  execution  and  levy.  Gib- 
son V.  McClay,  47  Neb.  900,  66  N.  W, 
851. 

77.  Morris  Canal,  etc.  Co.  v.  B:ddle, 
4  N.  J.  Eq.  222. 

[a]  If  the  property  levied  on  is 
perishable,  the  injunction  order  will  re- 
quire the  sheriff  to  sell  it  and  deposit 
the  proceeds  in  court.  Heath  v.  Haud, 
_1  Pdig©  (N.  Y;)  329» 
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fined  to  the  interests  or  rights  of  the  plaintiff/**  Wliere  the  execution 
is  excessive,  the  injunction  should  be  confined  to  the  excess.^" 

(Ill )  Decree  for  Defendants.  —  A  decree  for  the  defendant  in  a  suit 
by  a  person  not  a  party  to  the  execution  to  prevent  the  sale  of  prop- 
erty  alleged  to  be  his,  should  simply  dissolve  the  injunction  and  dis- 
miss the  bill.^" 

No  decree  for  the  debt  of  the  creditor  can  be  rendered  against  a 
complainant  on  dissolving  an  injunction  to  stay  the  sale  of  specific 
property  which  docs  not  interfere  with  the  enforcement  of  the  judg- 
ment as  against  other  property  of  the  debtor.**^ 

Statutes  sometimes  provide  that  on  the  dissolution  of  the  injunc- 
tion the  court  shall  assess  damages,^^  which  must  be  stated  in  the 


78.  Ford  v.  Douglas,  5  How.  (U.  S.) 
143,  167,  12  L.  ed.  89;  Young  r.  First 
Nat.  Bank,  4  Idaho  323,  39  Pac.  5.". 

[a]  Where  Plaintiff  Has  Limited 
Interest  in  Premises. — Where  certain 
proporty  belonging  to  the  community 
between  a  surviving  widow  and  her 
deceased  husband  is  seized  on  execu- 
tion against  her,  one  of  the  heirs  of 
the  deceased  can  enjoin  the  sale  only 
as  to  his  interest  in  the  property. 
Offutt   V.  Duson,  35  La.  Ann.  986. 

[b]  Where  Debtor  Is  Life  Tenant 
Only. — Where  a  levy  is  made  on  realty 
a.3  that  of  a  defendant  who  Is  only  a 
life  tenant,  the  injunction  should  re- 
strain the  sale  of  the  remainder  only, 
Jones   r.   Crawley,   68   Ga.    175. 

79.  Guillory  v.  Latour,  138  La.  142, 
70  So.  66;  Barrow  v.  Robichaux,  14  La. 
Ann.  207;  Rowly  v.  Kemp,  2  La.  Ann, 
360. 

80.  Lovette  v.  Longmire,  14  Ark. 
339. 

[a]  It  is  erroneous  (1)  to  decree  a 
sale  of  the  property  taken  in  execution 
(Lovette  v.  Longmire,  14  Ark.  339, 
See  Valentine  r.  McGrath,  52  Miss.  112, 
118),  (2)  or  render  judgment  for  the 
amount  of  the  judgment  at  law.  Ham- 
mond V.  St.  John,  4  Yerg.  (Tenn.) 
107;  Carlin  r.  Hudson,  12  Tex.  202,  62 
Am.  Dec.  521. 

81.  Hammond  r.  St.  John,  4  Yerg. 
(Tenn.)    107. 

82.  Ark.— Stanley  v.  Bonham,  52 
Ark.  354,  12  S.  W.  706;  Fowler  r.  Wil- 
liams, 20  Ark.  641,  647.  111. — Moriartv 
f.  Gait.  125  111.  417,  17  N.  E.  714, 
Ky,— Civ.  Code,  §295;  Mason,  Gooch  & 
Hoge  Co.  r.  Mechanics'  Lien  &  Trust 
Co.,  118  Kv.  707,  82  S.  W.  290;  Kil- 
patrick  c.  Tunstall,  5  J.  J.  Marsh.  80; 
MulhoUand   v.    Troutman's     Admr.,     10 


Ky.  L.  Rep.  263.  La,^ — Rivet  v.  George 
M.  Murrell  P.  &  M.  Co.,  121  La.  201, 
46  So.  210,  126  Am.  St.  Rep.  320; 
Borron  v.  Sollibellos,  28  La.  Ann.  355; 
Rowly  r.  Kemp,  2  La.  Ann.  300;  Lan- 
dry r.  L'Eglise,  3  La.  219.  Tex.— Vern. 
Savles'  Tex.  Civ.  St.,  1914,  art.  4067; 
Fall  V.  Ratliff,  10  Tex.  291;  Perrin  v. 
Stevens  (Tex.  Civ.  App.),  29  S.  W, 
927;  Citizens  Nat.  Bank  v.  Interior  L, 
&  I.  Co.,  14  Tex.  Civ.  App.  301,  37 
S.  W.  447. 

[a]  Damages  for  Delay. — (1)  A  stat- 
ute allowing  damages  on  the  dissolu- 
tion of  an  injunction  for  purposes  of 
delay  where  the  collection  of  money 
has  been  enjoined  has  reference  to  in- 
junctions to  restrain  the  collection  of 
money,  obtained  by  the  judgment  debt- 
or or  some  one  who  is  a  party  to  the 
proceeding.  The  rendition  of  a  judg- 
ment for  the  amount  of  the  juilgment 
at  law  against  an  owner  of  property 
and  his  sureties  seeking  to  enjoin  a 
sale  under  execution  against  another 
is  erroneous.  Carlin  v.  Hudson,  12  Tex, 
202,  62  Am.  Dec.  521,  affirmed  in  Grif- 
fin v.  Chadwick,  44  Tex.  409,  overriding 
Gault  r.  Goldthwaite,  34  Tex.  104, 
(2)  But  in  Perrin  v.  Stevens  (Tex.  Civ. 
App.),  29  S.  W.  927,  it  was  held  proper 
to  award  the  statutory  ten  per  cent, 
damages  against  the  sureties  on  an  in-- 
junction  bond  on  dissolving  an  injunc- 
tion against  selling  the  wife's  personal 
property  on  an  execution  against  the 
husband. 

[b]  A  suit  for  an  injunction  to  re- 
strain the  sale  of  certain  property  until 
all  property  of  an  inferior  degree  has 
been  exhausted  is  a  suit  to  restrain 
the  collection  of  money.  Kendrick  r. 
Rice,  16  Tex.  254. 

[e]     Damages  cannot  be  assessed  for 
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decree,^^  and  in  some  states,  under  certain  circumstances  a  decree  may 
be  rendered  for  the  amount  of  the  judgment.^* 

n.  Ajjpcal.  —  The  general  rules  applicable  to  appeals  from  de- 
crees are  applicable  to  this  proceeding.^^  Where  an  injunction  against 
property  seized  under  the  writ  is  perpetuated  in  part  only,  the  cred- 
itor does  not  deprive  himself  from  appealing  therefrom  by  proceeding 
against  the  property  as  to  which  the  injunction  is  dissolved.^''  When 
the  sheriff  is  merely  a  formal  party  to  the  suit,  he  need  not  be  made 
a  party  to  the  appeal." 

0.     Costs.  —  Costs  are  subject  to  the  discretion  of  the  court.^^ 


the  prevention  of  the  sal©  of  particular 
property,  under  a  statute  authorizing 
assessment  of  damages  for  the  staying 
of  proceedings  on  the  judp^ment.  Stan- 
ley v.  Bonham,  52  Ark.  3^4,  12  S.  W, 
706. 

[d]  In  Ohio  the  statute  provides 
for  a  decree  for  the  full  amount  of 
the  judgment  only  where  it  has  been 
temporarily  completely  enjoined;  if  thg 
dissolved  injunction  prohibited  the  en- 
forcement against  specific  property 
only,  the  decree  should  be  for  the  value 
of  the  property  not  exceeding  the 
amount  of  the  judgment,  unless  de- 
fendant has  satisfied  his  judgment  out 
of  other  property.  Teaff  v.  Hewitt,  1 
Ohio  St.  511,  544,  59  Am.  Dec.  634. 
See  Hillyer  v.  Eichards,  13  Ohio  135; 
Portsmouth  &  Columbus  Tp.  Co.  v.  By- 
ington,   12   Ohio   114. 

[e]  Where  the  creditor  has  not  been 
delayed  an  instant,  a  judgment  for 
damages  should  not  be  awarded.  Kil- 
patrick  V.  Tunstall,  5  J.  J.  Marsh.  (Ky.) 
80. 

[f]  This  remedy  is  exclusive  of  all 
other  remedies.  Mason,  Gooch  &  Hoge 
Co.  V.  Mechanics'  Lien  &  Trust  Co., 
118  Ky.  707,  82  S.  W.  290;  Hay  den  v. 
Phillips,  89  Ky.  1,  11  S.  W.  951;  Craw- 
ford V.  Woodworth,  9  Bush   (Ky.)   745. 

83.  Clarkson  v.  White,  4  J.  J.  Marsh. 
(Ky.)  529,  20  Am.  Dec.  229,  where  the 
decree  did  not  ascertain  the  amount  of 
the  ten  per  cent. 

84.  See  Teaff  v.  Hewitt,  1  Ohio  St. 
511,  544,  59  Am.  Dec.  634. 

[a]  Where  Injunction  against  an 
execution  upon  a  dormant  judgment  is 
sought,  the  court  may  on  dissolution 
of  the  injunction  award  a  judgment 
for  the  amount  of  the  unpaid  dormant 
judgment.  Seymour  v.  Hill,  67  Tex. 
385,  3  S.  W.  313;  Spiller  v.  Hollinger 
(Tex.  Civ.  App.),  148  S.  W.  338j  War- 
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ren  v.  Kohr,  26  Tex.  Civ.  App.  331,  64 
S.  W.  62. 

85.  See  generally  the  title  "Ap- 
peals. ' ' 

[a]  Jurisdiction  of  an  appeal  from 
an  order  enjoining  a  levy  upon  plain- 
tiff's real  estate  is  in  the  supreme 
(ourt  in  Indiana.  Wood  V.  Hughes 
(Ind.  App.),  32  N.  E.   594. 

[b]  A  judgment  restraining  the  col- 
lection of  a  fee-bill  is  not  a  judgment 
for  the  recovery  of  money  or  property 
and  an  appeal  lies  although  the  value 
in  controversy  be  less  than  $200. 
Shackelford  v.  Phillips,  112  Ky.  563,  66 
S.  W.  419,  68  S.  W.  441. 

[e]  Title  to  Land. — A  judgment  en- 
joining the  sale  of  land  under  -execu- 
tion involves  the  title  to  land,  and  an 
appeal  lies  regardless  of  the  amount  of 
the  execution.  Park  v.  McEeynolds, 
111   Ky.  651,  64  S.  W.  517. 

[d]  Final  Judgment. — A  judgment 
perpetually  enjoining  a  particular  exe- 
cution but  granting  leave  to  sue  out 
another,  is  final  and  may  be  appealed 
from.  Forbes,  Brooks  &  Co.  v.  Hill, 
Dall.  Dig.    (Tex.)   486. 

[e]  An  order  of  appeal  in  general 
terms  granted  on  motion  of  the  defend- 
ant embraces  the  plaintiff  in  the  cause 
and  the  sureties  on  the  injunction  bond. 
Mitchell  V.  Lay,  4  La.  Ann.^  514,  the 
sureties  are  parties  plaintiff  in  the  in- 
junction by  fiction  of  law. 

86.  Mitchell  T.  Lay,  3  La.  Ann. 
593. 

87.  Eschert  v.  Harrison,  Man.  Unrep. 
Cas.   (La.)    186. 

88.  Schiffer  v.  Fort,  1  Posey  Unrep. 
Cas.  (Tex.)  198.  See  generally  5 
Standaed  Proc.  910. 

[a]  After  Quashal  of  Execution, 
Where  a  plaintiff  seeks  an  injunction 
and  damages,  and  the  defendant  moves 
to  quash  the  execution,  and  the  exe- 
cution   is    quashed    and    the    injunction 
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p.  AhandomrwMt  or  Waiver.  —  A  party  may  abandon  or  waive  his 
injunction. ^° 

q.  Effect  of  Injicnctiov.  —  An  injunction  against  an  execution  oper- 
ates, so  long  as  it  remains  in  force,  as  a  supersedeas  to  the  execution.^" 
It  is  generally  held  to  release  the  levy  made  thereunder,  if  one  has 
been  made,"^  discharge  the  lien  created  thereby,''^  and  authorize  the 
sheriff  to  return  the  goods  to  the  debtor,°^  and  this,  it  has  been  held, 
notwithstanding  the  injunction  has  been  adjudged  to  be  wrongfully 
sued  out.'-**  Some  courts  hold  otherwise,  however,  as  to  a  temporary 
injunction.^^ 


dissolved,  costs  should  not  be  awarded 
pgainst  the  plaintifif.  Dearborn  v. 
Phillips,   21    Tex.   449. 

[b]  The  costs  of  a  suit  to  enjoin 
execution  on  a  dormant  judgment  will 
he  taxed  against  the  jiidKment  cred- 
itor, although  it  appears  that  the  judg- 
ment was  not  paid  and  a  judgment  was 
rendered  against  the  debtor  for  its 
amount.  Spiller  v.  Hollinger  (Tex.  Civ. 
App.),  148  S.  W.  .338. 

89.  Beard  v.  Gresham,  5  La.  Ann. 
160;  Duckett  v.  Dalrymple,  1  Rich.  L. 
(S.  C.)    143. 

[a]  By  Giving  Forthcoming  Bond. 
Where  a  party  obtains  an  injunction 
because  of  a  clerical  error  in  the  ad- 
vertisement and  the  sheriff  readver- 
tises  the  property  properly  and  the 
[■arty  executes  a  forthcoming  bond  for 
the  property,  he  thereby  abandons  his 
injunction.  Beard  v.  Gresham,  5  La. 
Ann.  160. 

90.  Buffandoau  v.  Edmondson,  17 
Cal.  4;?6,  79  Am.  Dec.  139;  Lockbridge 
f.  Biggerstaff,  2  Duv.  (Ky.)-  281,  87 
Am.  Dec.  498;  Keith  r.  Wilson,  3  Mete. 
(Ky.)  201.  But  see  Bovle  r.  Zacharie. 
6   Pet.    (U.   S.)    G4S,   6.-38,    8   L.   ed.   432. 

fa]  An  injunction  against  an  order 
of  sale  of  specific  property  suspends  the 
operation  of  the  j)roioss  until  the  de- 
termination of  the  injunction  suit. 
Seligson   &   Co.  r.  Collins,  64  Tex.   314. 

fb]  A  forthcoming  bond  is  not  for- 
feited for  failure  to  deliver  the  prop- 
el ty  on  the  day  named  if  the  execution 
is  enjoined  at  that  time.  Hull  v.  Bloss, 
27  W.  Ya.  654. 

[c]  Writs  of  venditioni  exponas  is- 
suing during  the  pendency  of  an  in- 
junction against  the  collection  of  the 
execution  are  without  effect.  Newlin 
r.  :Murray,  63   N.   C.   566. 

91.  Ky. — Lockridge  r.  Biggerstaff,  2 
Pnv.  281,  87  Am.  Dec.  498;  Keith  V. 
Wilson,  3  Mete.  201;  Eldridge  v.  Cham- 


bers, 8  B.  Mon.  411.  S.  C— Mitchell 
V.  Anderson,  1  Hill  69,  26  Am.  Dec. 
1.58.  Tenn. — Telford  r.  Cox,  15  Lea 
298;  Overton  r.  Perkins,  Mart.  &  Yerg. 
367.  Tex.— Turley  v.  Brewster,  33  Tex. 
188. 

[a]  This  is  true  whether  the  injunc- 
tion is  sued  out  by  the  debtor  or  by 
a  third  person.  Telford  v.  Cox,  15  Lea 
(Tenn.)    298. 

[b]  When  an  officer  returns  an  exe- 
cution levied  and  stopped  by  injunc- 
tion, the  return  of  itself  imports  a 
cessation  of  the  levy  and  a  release  of 
the  propertv.  Keith  v.  Wilson,  3  Mete. 
(Kv.)  201; "Eldridge  v.  Chambers,  8  B. 
Mon.  (Ky.)  411;  Ela  v.  Welch,  9  Wis. 
395. 

92.  Ky. — Lockridge  v.  Biggerstaff,  2 
Pnv.  281,  87  Am.  Dec.  498;  Keith  V. 
Wilson,  3  Mete.  201;  Eldridge  r.  Cham- 
bers, 8  B.  Mon.  411;  Mason  r.  Holmes, 
4  Bibb  263.  Tenn. — Rocco  r.  Parczyk, 
9  Lea  328;  Overton  r.  Perkins,  Mart. 
&  Yerg.  367.  See  Conway  r.  .Tett,  3 
Yerg.  481,  24  Am.  Dec.  590,  holding 
the  release  of  the  lien  depends  upon 
the  security  for  the  debt.  If  none  is 
given  the  principle  of  the  text  does 
not  applv.  Tex. — Snow  r.  Nash,  50  Tex. 
216. 

93.  Ohio. — Bisbee's  Lessee  v.  Hall,  3 
Ohio  449.  Tenn. — Rocco  r.  Parczyk,  9 
Lea  328.  Tex. — Turle-v  v.  Brewster,  33 
Tex.   188. 

[a]  The  reason  is  that  it  would  ruin 
both  the  debtor  and  creditor  if  the 
sheriff  should  be  required  to  hold  the 
goods  until  the  termination  of  the  yuil 
in  chancerv.  Telford  v.  Cox,  15  Lea 
(Tenn.)    298. 

94.  Lockridge  r.  Biggerstaff,  2  Duv. 
(Kv.)  281,  87  Am.  Dec.  498;  Keith  r. 
Wilson,  3   Mete.   (Ky.)    201. 

95.  La. — Lamorere  r.  Succession  of 
Cox,  32  La.  Ann.  246.  Md.— See  An- 
derson V.  Tydings,  8  Md.  427,  443,  63 
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An  injiinelion  preventing  the  sale  of  a  particular  piece  of  prop- 
erty does  not  prevent  the  execution  of  the  judgment  against  other 
property.^''  The  enforcement  of  an  execution  upon  a  forfeited  forth- 
coming bond  is  not  inhibited  by  an  injunction  against  an  execution 
upon  a  judgment  at  law.^'^  And  an  injunction  restraining  a  particular 
execution  does  not  prevent  suing  out  an  alias  and  enforcing  it.^^^ 

The  sheriff  has  no  more  authority  or  justification  for  proceeding  in 
violation  of  the  injunction  than  if  he  acts  after  the  execution  has 
been  quashed.®^  But  it  has  been  held  that  a  sale  in  violation  of  a 
preliminary  injunction  restraining  the  enforcement  of  a  judgment  is 
not  void.^  A  judgment  at  law  is  not  merged  in  an  injunction  bond 
given  in  an  injunction  suit  against  enforcing  an  execution  issued 
thereon.- 

On  the  dissolution  of  the  injunction  the  rights  of  the  plaintiff  stand 


Am.    Dsc.    708.      Minn. — Knox   v.   Ean- 
dall,  24  Minn.  479. 

fa]  It  is  the  duty  of  a  sheriff,  on 
service  of  a  temporary  injunction  on 
him,  "to  note  that  fact  on  the  exe- 
cution, and  desist  from  all  further 
proceedings  under  it,  retaining,  how- 
ever, his  levy;  and  if,  at  the  end  of 
sixty  days  from  the  receipt  of  the  exe- 
cution by  him,  no  notice  of  the  dis- 
solution of  the  injunction  reached  him, 
then  he  should  have  returned  the  same, 
detailing  the  facts  in  his  return;  but 
if,  during  the  life  of  the  execution, 
it  had  been  relieved  from  the  injunc- 
tion, then  the  sheriff  should  have  ad- 
vertised the  property  again  under  his 
original  levy,  and  have  proceeded  to 
sell  in  the  ordinary  way."  An  ad- 
journment of  the  sale  pending  the  in- 
junction is  irregular  although  by  chance 
it  was  to  a  day  which  accorded  with 
the  vacation  of  the  injunction.  Pet- 
tingill  V.  Moss,  3  Minn.  222,  74  Am. 
Dec.  747.  To  similar  effect,  Cochrane 
V.  Bank  of  United  States,  11  Rob.  (La.) 
64. 

[b]  No  further  notice  of  seizur©  is 
necessary  on  the  dissolution  where  the 
property  was  under  valid  seizure  when 
the  execution  was  enjoined.  McMicken 
f.  Morgan,  9  La.  Ann.  208. 

[c]  Where  the  return  day  expires 
pending  the  injunction,  a  levy  cannot 
be  made  thereafter  on  dissolution  of 
the  injunction.  Dugat  v.  Babin,  8  Mart. 
N.  S.    (La.)    391. 

96.  Ala. — Halsey  v.  Murray,  112 
Ala.  185,  196,  20  So.  575.  Ark.— Stan- 
ley V.  Bonham,  52  Ark.  354,  12  S.  W. 
706.     Ind. — Shanklin  v.  Sims,  110  Ind. 
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143,  11  N.  E.  32;  State  Bank  v.  Macy, 
4  Ind.  362.  la.— Hardin  v.  White,  63 
Iowa  633,  16  N.  W.  580,  19  N.  W.  822; 
Lockwood  V.  Kitteringham,  42  Iowa 
257.  Tex. — Seligson  &  Co.  v.  Collins, 
64  Tex.  314;  Fannin  County  Bank  v. 
Lowenstein  (Tex.  Civ.  App.),  54  S.  W. 
316. 

97.  Davis  f.  Dixon 's  Admr.,  1  How. 
(Miss.)  64,  26  Am.  Dec.  695. 

98.  Byrne,  Vance  &  Co.  v.  Mithoff, 
24  La.  Ann.  297. 

[a]  But  a  new  seizure  is  necessary. 
Cochrane  v.  Bank  of  United  States,  H 
Eob.  (La.)    64. 

99.  Buffandeau  v.  Edmondson,  17 
Cal.  436,  79  Am.  Dec.  139;  Citizens' 
Bank  v.  Webre,  44  La.  Ann.  1081,  11 
So.   706. 

[a]  Violation  of  Spirit  of  Injunc- 
tion.— Where  three  days  before  the  ex- 
piration of  an  execution,  a  party 
brought  suit  to  enjoin  the  enforcement 
of  a  fraudulent  judgment,  praying  an 
injunction  against  proceeding  furthei 
in  the  collection  of  the  execution  issued 
on  the  said  judgment,  a  decree  ren- 
dered in  conformity  with  the  prayer, 
disregarding  its  strict  letter,  enjoins 
the  enforcement  of  the  judgment  and 
any  act  of  the  sheriff  in  enforcing  the 
judgment  is  a  violation  of  the  spirit 
of  the  injunction.  Campbell  v.  Tar- 
tell,  55  "Vt.  455. 

[b]  Sheriff  Is  Mere  Trespasser. 
Buffandeau  v.  Edmondson,  17  Cal.  436, 
79  Am.  Dec.  139;  Turner  v.  Gatewood, 
8  B.  Mon.   (Ky.)   613. 

1.  Bagley  v.  Ward,  37  Cal.  121,  138, 
99  Am.  Dec.  256. 

2.  Austin  V.  Townes,   10   Tex.  24. 
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upon  the  same  grounds  they  tlid  at  the  granting  thereof."' 

F.  Equitable  Relief  Against  Judgment.  —  Relief  in  equity 
against  the  judgment  itself  is  fully  treated  elsewhere  in  this  work.^ 

G.  Audita  Querela.  —  The  use  of  audita  querela  as  a  method  of 
obtaining  relief  against  an  execution  will  be  found  treated  in  another 
article."* 

H.  Bill  To  Quiet  Title. — Under  some  circumstances  relief 
against  an  execution  may  be  secured  by  means  of  a  bill  to  quiet  title." 

I.  Trespass  To  Try  Title.  —  Relief  against  execution  in  actions 
in  the  nature  of  trespass  to  try  title  will  be  treated  elsewhere  in  the 
work.^ 


3.  Duckett  r.  Dalrymple,  1  Rich.  L. 
(S.  C.)  143;  Gibbes  r.  Mitchell,  2  Bay 
(S.  C.)  120;  Overton  r.  Perkins,  Mart. 
&  Yerg.  (Tenn.)  367.  But  see  Launtz 
r.  Gross,  16  111.  App.  329. 

[a]  Dissolution  After  Sale  Under 
Junior  Execution. —  (1)  When  an  in- 
junction against  a  senior  execution  is 
dissolved  before  sale  under  a  junior 
execution,  the  senior  execution  is  en- 
titled to  be  first  paid  out  of  the  pro- 
ceeds of  the  sale.  Duckett  v.  Dalrymple, 
1  Rich.  L.  (S.  C.)  143.  (2)  But  if  the 
sale  is  made  while  the  senior  execution 
is  enjoined,  the  proceeds  must  be  ap- 
plied to  the  junior  execution.  Mitchell 
r.  Anderson,  1  Hill  (S.  C.)  69,  26  Am. 
Dec.  158.  But  see  Lynn  v.  Gridley, 
Walk.  (Miss.)  548,  12  Am.  Dec.  591 
holding  (3)  a  sale  under  a  junior  exe- 
cution while  a  senior  execution  is  en- 
joined does  not  affect  the  lien  acquired 
by  the  senior  execution,  and  when  the 
injunction  is  dissolved,  the  property  is 
liable  to  a  levy  under  the  senior  exe- 
cution. 


fb]  The  subsequent  reinstatement 
of  the  injunction  does  not  relate  back 
and  render  an  execution  issued  in  fho 
interim  irregular.  Young  v.  Davis,  1 
Mon.    (Ky.)    152. 

4.  See  15  Standard  Proc.  256,  et 
seq. 

5.  See  the  title   "Audita  Querela." 

6.  See  generally  the  title,  "Quiet- 
ing Title,"  and  Rucker  v.  Doolev,  49 
Hi.  377;  Stout  r.  Cook,  37  111.  28.3'.  But 
see  Wells  v.  Bower,  126  Ind.  115,  25  N. 
E.  603. 

[a]  A  bill  to  remove  a  cloud  on  title 
does  not  operate  to  put  a  complainant 
in  possession  of  property;  hence  a  bill 
seeking  to  set  aside  an  execution  sale 
will  not,  on  demurrer,  be  allowed  to 
stand  as  a  bill  to  remove  a  cloud,  since 
an  action  of  ejectment  would  still  be 
necessary,  and  two  suits  cannot  be  al- 
lowed where  one  would  suffice.  McCud- 
den  V.  Wheeler  &  Wilson  Mfg.  Co.,  23 
R.   I.   528,  51   Atl.   48. 

7.  See  the  title  "Trespass  To  Try 
Title." 
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7.  Judgment,  522 

8.  Quashal  of  Wril,  522 

9.  Alias  and  Pluriei  Writs,  522 

VII.  JUDGMENTS  OF  REVIVAL,  523 

A.  Generally,  523 

B.  By  Default  or  Confession,  524 

VIII.  OPERATION  AND  EFFECT  OF  REVIVAL,  525 
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CROSS-REFERENCES : 

Judgments ;  Revivor ; 

Judgments  and  Decrees,  Scire  Facias. 

Enforcement  of; 

For  forms,  see  9  Standard  Proc.  747,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  NECESSITY  FOR.  —  Where  a  judgment  has  become  dormant 
through  the  failure  of  the  owner  thereof  to  take  out  execution  thereon 
within  the  period  limited  for  issuing  the  same  as  of  course,  the  same 
must  be  revived  before  an  execution  will  issue  thereon  ;^  but  a  dor- 
mant judgment  being  evidence  of  the  validity,  character  and  amount 
of  the  creditor's  claim,  and  res  judicata  as  to  all  these  matters,  an 
action  may  be  maintained  thereon,  where  no  lien  is  sought  to  be  en- 
forced thereby,  without  the  necessity  of  revival.-  In  many  jurisdic- 
tions no  execution  can  issue  upon  a  judgment  after  the  death  of  the 
plaintiff  therein  until  the  judgment  has  been  revived  in  favor  of  the 

1.  See  the  following:  U.  S.— John- :  North  r.  Swing,  24  Tex.  193.  Wash, 
son  V.   Glover,   2   Cranch   C.   C.  678,   13    Ilewitt  r.  Root,  31   Wash.  312,  71  Pac 


Fed.  Cas.  No.  7,385;  Jackson  v.  Bank 
of  United  States,  2  Cranch  C.  C.  1, 
13  Fed.  Cas.  No.  7,131.  Ala.— McCall  r. 
Rickarbv,  85  Ala.  152,  4  So.  414;  Jew- 
ett    r.    Hoogland,    30    Ala.     716;     Van 


1021;  Hardin  v.  Day,  29  Wash.  664,  70 
Pac.    118. 

See  also  15  Standard  Proc.  752,  et 
seq. 

Effect  of  supersedeas  or  stay,  see  15 


Cleave  v.  Haworth,  5  Ala.  188.  Ark.  Standard  Proc:  756,  et  seq. 
Hanley  v.  Carneal,  14  Ark.  524;  Brack-  j  2.  Ga. — Lockwood  v.  Barefield,  7 
en  V.  Wood,  12  Ark.  605.  111.— Mell-  '  Ga.  393.  Me.— Noble  r.  Merrill.  4S  Me. 
wain  r.  Karstens,  152  111.  135,  38  N.  j  ]40.  N.  J.— State  r.  Hami-lton,  1(5  N. 
E.  555;  Weis  r.  Tiernan,  91  111.  27.  !  .T.  L.  153.  Ohio.— Goodin  r.  MiArthur, 
la.— Denegre  v.  Haun,  13  Iowa  240.  '  7  Ohio  Dee.  611,  4  Wkly.  L.  Biil.  215. 
Miss. — Bacon  v.  Red,  27  Miss.  469.  N.  J.  R.  I. — Arkansas  City  First  Nat.  Bank 
Scely  v.  Norris,  3  N.  J.  L.  624.     Tex.  I  r    Hazie,  56  Atl.  1032.     S.  C— Lawtou 
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leffal  representatives  of  the  deceased,^'  though  in  other  states  the  rigor 
of  the  common-law  rule  has  been  relaxed.*  So  also,  the  death  of  the 
judgment  debtor  prior  to  the  issuance  of  execution  suspends  the  right 
to  issue  the  same  until  the  judgment  is  revived  against  the  personal 
representatives  or  the  heirs  or  devisees  of  the  debtor,^  though,  in  the 
absence  of  a  statute  to  the  contrary,  if  the  execution  is  in  the  hands 
of  the  sheriff  prior  to  the  debtor's  death,  the  levy  and  sale  may  be 
completed  without  a  revival  of  the  judgment.*^  Upon  the  death  of  a 
part  only  of  the  defendants,  execution  may  nevertheless  issue  without 
a  revivor,  though  it  can  be  enforced  only  against  the  survivors;^  it 


V.  Perry,  40  S.  C.  255,  18  S.  E.  861. 

3.  See  the  following:  Ala. — Cot- 
tingham  V.  Smith,  152  Ala.  664,  44  So. 
864.  Kan. — Emrich  v.  Heilbrun,  74 
Kan.  282,  86  Pac.  145;  Mawhinney  f. 
Doane,  40  Kan.  681,  20  Pac.  488.  N.  J. 
Harwood  r.  Murphy,  13  N,  J.  L.  193. 
N.  D.— Daisy  Eoller  Mills  v.  Ward,  6 
N  D.  317,  70  N.  W.  271.  Tenn.— Ehodes 
V.  Crutehfield,  7  Lea  518;  Gregory  v. 
Chadwell,  3   Coldw.   390. 

See  also  15  Standard  Proc.  764,  et 
seq. 

4.  See  the  following:  Cal.— Sherwm 
V.  Southern  Pac.  Co.,  168  Cal.  722,  145 
Pac.  92.  Ga. — Hatcher  v.  Lord,  115  Ga. 
619,  41  S.  E.  1007,  61  L.  E.  A.  353 
Miss. — Hughes  v.  Wilkinson's  Lessee, 
37  Miss.  482;  Ammons  v.  Whitehead, 
31  Miss.  99.  Mo. — Gaston  r.  White, 
46  Mo.  486;  Simmons  v.  Heman,  17  Mo. 
App.  444.  Pa. — Berryhill  v.  Wells,  5 
Binn.  56. 

See  also  15  Standard  Proc.  765,  et 
seq. 

5.  See  the  following:  Ala. — Collier 
V.  Windham,  27  Ala.  291,  62  Am.  Deo. 
767.  Ark. — Cunningham  r.  Burk,  45 
Ark.  267,  111. — Meyer  v.  Mintonye,  106 
HI.  414;  Coran  &  Co.  v.  Pittenger,  92  111. 
241;  Scammon  V.  Swartwout,  35  111.  326, 
Turney  f.  Young,  22  111.  253.  Ind. 
State  v.  Michaels,  8  Blackf.  436.  Ky. 
Partin  v.  American  Assn.,  156  Ky.  323, 
160  S.  W.  1057;  Huston  v.  Duncan,  1 
Bush  205;  Calloway  v.  Eubank,  4  J.  J. 
Marsh.  280.  Md.— Polk  r.  Pendleton, 
31  Md.  118.  Miss. — Andrews  v.  Ander- 
son, 16  So.  346;  Faison  ■?-.  .Johnson,  70 
Miss.  214,  12  So.  152;  Smith  r.  Win- 
ston, 2  How.  601;  Hubert  v.  Williams, 
Walk.  175;  Wilson  f.  Kirkland,  Walk. 
155;  Hicks  V.  Murphy,  Walk.  66.  Mo. 
Finley  r.  Caldwell,  1  Mo.  512.  N.  Y. 
TJllnian-Einstein  Co.  r.  Crimmins,  16H 
App.  Div.  731,  152  N.  Y.  Supp.  251. 
N.  C— Barfield  v.   Barfield,    113   N.   C. 
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230,  18  S.  E.  505;  Ayeock  v.  Harrison, 
71  N.  C.  432;  Jordan  v.  Pool,  28  N.  C. 
288;  Wood  r.  Harrison,  18  N.  C.  356; 
Den  V.  McCullough,  4  N.  C.  684.  Ohio. 
Cartney's  Lessee  v.  Eeed,  5  Ohio  221. 
Pa. — McMurray's  Admr.  v.  Hopper,  43 
Pa.  468;  Colborn  V.  Trimpey,  36  Pa. 
463;  Bomberger  V.  Eaymond,  12  Pa. 
Co.  Ct.  460;  Davey's  Estate.,  9  Pa. 
Co.  Ct.  125.  Tenn. — Dunham  v.  Har- 
vey, 111  Tenn.  620,  69  S.  W.  772; 
liarman  v.  Hann,  6  Baxt.  90;  Ashworth 
v.  Dernier,  1  Baxt.  323;  Overton  v. 
Perkins,  10  Yerg.  328;  Gwin  v.  Latimer, 
4  Yerg.  22.  Tex. — Cain  v.  Woodward, 
74  Tex.  549,  12  S.  W.  319.  W.  Va. 
Maxwell  v.  Leeson,  50  W.  Va.  361,  40 
S.  E.  420,  88  Am.   St.  Eep.  875. 

See  also  15  Standard  Proc.  767,  et 
seq. 

6.  See  the  following:  Ind. — Blumen- 
thal  V.  Tibbits,  160  Ind.  70,  66  N.  E. 
159.  Md. — Hanson  v.  Barnes'  Lessee, 
3  Gill  &  J.  359,  22  Am.  Dec.  322.  Mass. 
Grovenor  v.  Gold,  9  Mass.  209,  214.  Miss. 
Thompson  v.  Eoss,  26  Miss.  198.  N.  J. 
Wait's  Exr.  v.  Savage  (N.  J.  Eq.),  15 
Atl.  225,  13  Cent.  Eep.  348.  N.  C 
Parish  v.  Turner,  27  N.  C.  279;  Mc- 
Carson's  Admrs.  v.  Eichardson,  18  N. 
C.  561.  Pa.— Deering  v.  Wisler,  21  Pa. 
Co.  Ct.  156;  Davev's  Estate,  9  Pa. 
Co.  Ct.  125.  Va.— Trevillian's  Exrs.  i'. 
Guerrant,  31  Gratt.  (72  Va.)  525.  Eng. 
T^orton  r.  Euesby,  Comb.  33,  90  Eng. 
Peprint  326;  Parkes  r.  Mosse,  Cro.  Eliz, 
181,  78  Eng.  Eeprint  437;  Vincent  V. 
Dale,  1  Dyer  76b,  73  Eng.  Eeprint 
163. 

See  also  15  Standard  Proc.  770,  et 
eeq. 

7.  See  the  following:  U.  S.— Erwu 
r.  Dundas,  4  How.  58,  11  L.  ed.  875. 
Ala. — Thompson  v.  Bondurant,  15  Ala. 
346,  50  Am.  Dec.  136.  Ga.— Brown  /'. 
Barnes,  99  Ga.  1,  26  S.  E.  86.  InJ. 
Carnahan  v.  Brown,  6  Blackf.  93.     Ky. 
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must  be  revived  l)efore  it  ean  be  enforced  against  tbe  estate  of  the 
deceased.^  Where  a  judgment  is  recovered  by  several,  and  one  or 
more  of  thein  dies,  execution  may  be  issued  in  favor  of  the  survivors 
without  a  revivor.^ 

Where  an  execution  has  issued  but  was  not  productive  of  full  satis- 
faction of  the  judgment,  the  jadg)neut  may  be  revived." 

II.  WHAT  JUDGMENTS  MAY  BE  REVIVED.  —  A  void  judg- 
ment will  not  be  revived.^^  But  if  tlie  judgment  or  decree  be  a  sub- 
sisting and  valid  one,^^  which  was  originally  enforcible  by  an  execu- 


Peoplo's  Bank  of  Kentucky's  Assignee 
V.  Barbour,  124  Ky.  539,  99  S.  W.  G08; 
Fleece  v.  Goodrum,  1  Duv.  306;  Daviess 
«.  Womaek,  8  B.  Mon.  383;  Mitchell's 
Heirs  v.  Smith's  Heirs,  1  Litt.  243; 
Johnston  v.  Lynch,  3  Bibb  334.  Miss. 
Bowen  r.  Bonner,  45  Miss.  10;  Wade 
V.  Watt,  41  Miss.  248;  Davis  v.  Helm, 
3  Smed.  &  M.  17.  Mo. — Hardin  V.  Mc- 
Canse,  53  Mo.  255.  N.  Y.— Day  v.  Eice, 
19  Wend.  644;  Lucas  v.  Johnson,  6 
How.  Pr.  121.  Tenn.— Cheatham  v. 
Brien,  3  Head  552;  Cabiness  v.  Gar- 
rett, 1  Yerg.  491.  Tex.— Chandler  v. 
Hudson,  11  Tex.  32.  W.  Va.— Holt  v. 
Lynch,  18  W.  Va.  567. 
See  also   15   Standard  Prog.   774. 

8.  See  the  following:  N.  Y.— Wood- 
cock V.  Bennot,  1  Cow.  711,  13  Am. 
Dec.  568.  Pa. — Com.  v.  Vandersliee,  8 
Serg.  &  R.  452.  Tenn. — Reams  v.  Me- 
Nail,  9  Humph.  542;  Overton  V.  Per- 
kins, 10  Yerg.  328.  Eng.— Trethewy  V. 
Ackland,  2  Wms.  Saund.  48,  51,  note 
4,  85  Eng.  Reprint  649;  Smarte  v.  Ed- 
sun,  1   Lev.  30,  83  Eng.  Reprint  282. 

See  also  15  Standard  Proc.  774. 

fa]  The  surviving  defendant  can- 
not complain  of  the  procedure  to  revive 
a  judgment  rendered  necessary  by  the 
death  of  a  joint  defendant.  Crawford 
V.  Eastman,  150  111.  App.  241. 

9.  See   15   Standard  Proc.   707. 

10.  Stille  r.  Wood,  1  N.  J.  L.  118; 
Stewart  t'.  Peterson,  63  Pa.  230. 

11.  Ala. — Cottingham  v.  Smith,  152 
Ala.  664,  44  So.  864.  Ga.— Bell  r.  Ver- 
del,  140  Ga.  768,  79  S.  E.  849;  Cheek 
t\  Taylor,  22  Ga.  127,  lU.— Butler  r. 
Nohe,  98  111.  App.  624.  La.— /;i  re 
Fourth  Drainage  District,  37  La.  Ann. 
916;  Concry  r.  Rotchford,  34  La.  Ann. 
Si'O;  Laurent  V.  Beelman,  30  La.  Ann. 
363.  Mo.— Phelps  r.  Hawkins,  6  Mo. 
197.  Neb.— Minnesota  Thresher  Mfg. 
Co.  V.  L'Hcureux,  82  Neb.  692,  IIS 
N.  W.  565  (it  is  impossible  to  impart 
any  vitality  to  a  void  judgment  by  re- 


vivor proceedings);  Enewold  v.  Olsen, 
39  Neb.  59,  57  N.  W.  7G5,  42  Am.  St. 
Rep.  557,  22  L.  R.  A.  573.  Pa.— Hartle 
r.  Long,   5   Pa.   491. 

[a]  A  judgment  which  has  been  re- 
versed cannot  be  revived.  Mills  v. 
Conner,  1  Blackf.   (Ind.)   7. 

[b]  Where  no  entry  appears  of  rec- 
ord attesting  the  rendition  of  a  judg- 
ment, in  a  summary  proceeding,  there 
is  no  basis  upon  which  proceedings  for 
revival  can  be  predicated.  Brown  V. 
Coward,  3  Hill   (S.  C.)   4. 

12.  U.  S.— Davis  v.  Davis,  174  Fed. 
786,  98  C.  C.  A.  494;  Lafayette  v.  Won- 
derly,  92  Fed.  313,  34  C.  C.  A.  360; 
Wonderly  v.  Lafayette  Countv,  74  Fed. 
702.  Ark. — Trapnall  f.  Richardson,  13 
Ark.  543,  58  Am.  Dec.  338;  Fowler 
V.  Thurmond,  13  Ark.  259;  Hubbard 
V.  Bolls,  7  Ark.  442.  Cal.— Doehla  v. 
Phillips,  151  Cal.  488,  91  Pac.  3.30. 
Ga.— Hagins  r.  Bliteh,  6  Ga.  App.  839, 
65  S.  E.  1082.  Md.— Lambson  i:  Mof- 
fett,  61  Md.  426.  Neb.— Young  r.  City 
of  Brocken  Bow,  94  Xeb.  470,  143  N. 
W.  742.  N.  J.— Stille  v.  Wood,  1  N. 
J.  L.  118.  N.  Y.— Harmon  r.  Dedrick, 
8  Barb.  192.  Pa. — Stewart  v.  Peterson, 
63  Pa.  230;  Masser  v.  Dewart,  46  Pa. 
5.34;  Boyer  v.  Rees,  4  Watts  (Pa.)  201. 
Tenn. — Rogers  v.  Holliugsworth,  95 
Tenn.  357,  32  S.  W.  197.  Va.— Series 
r.  Cromer,  88  Va.  426,  13  S.  E.  859; 
Richardson's  Admr.  v.  Prince  George 
Justices,  11   Gratt.   (52  Va.)    190. 

[a]  A  judgment  which  has  been 
paid  or  satisfied  cannot  be  revived. 
Henry  &  Coatsworth  Co.  v.  Halter,  58 
Neb.  685,  79  X.  W.  616. 

[b]  A  judgment  for  alimony  may 
be  revived  after  tlic  death  of  tiio  plain- 
tiff. Chumos  r.  Chumos,  93  Kan.  33, 
143  Pac.  420. 

[(•]  A  judgment  for  slander  is  still 
a  subsisting  obligation  after  the  de- 
fendant has  been  discharged  in  bank- 
ruptcy,  and  may    be    revived.      Parker 
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tion,''''  or  is  suhjcct  to  rcAnvnl  under  tlio  statute,^*  it  may  bo  revived.^' 

III.  GROUNDS  FOR.  REVIVAL.  —  Where  property  is  sold  which 
was  not  subject  to  the  execution,"  or  where  a  purchaser  of  property 
under  an  execution  sale  fails  to  recover  possession  because  of  ir- 
regularities in  the  sale,"  or  where  the  creditor  gets  nothing  by  a  sale 
under  his  execution,  on  account  of  the  failure  of  the  debtor's  title,^^ 
or  where  the  judgment  has  become  dormant,^^  or  has  lost  its  lien,  or 
is  about  to  lose  it,-"  or  has  been  satisfied  by  an  unauthorized  set-off,^^ 
it  is  sufficient  ground  for  the  revival  of  the  judgment. 

IV.  JURISDICTION  OP  PROCEEDINGS  TO  REVIVE.  — Gen- 
erally a  judgment  can  be  revived  only  in  the  court  in  which  it  was 
rendered.^^ 


V.  Bratton,  120  Md.  428,  87  Atl.  756. 

13.  Ala. — Turner  v.  Dupree,  19  Ala. 
198.  Ga.— Horton  v.  Clark,  40  Ga.  412. 
Me. — Kennebec  Purchase  v.  Davis,  1 
Greenl.   309. 

14.  Lafayette  v.  Wonderly,  92  Fed. 
313,  34  C.  C.  A.  360. 

15.  Ala.— Sharp  v.  Herrin,  32  Ala. 
502.  Ark. — Cunningham  v.  Burk,  45 
Ark.  267;  Eddins  v.  Graddy,  28  Ark. 
500.  111.— Albin  v.  People,  46  111.  372. 
Ky. — Hughes  v.  Shreve,  3  Mete.  547. 
Miss. — Torrence  v.  Kerr,  27  Miss.  786; 
McCoy  V.  Nichols,  4  How.  31.  S.  0. 
State" Bank  r.  McRae,  2  Speers  639. 

16.  Merguire  v.  O'Donnell,  139  Cal. 
6,  72  Pac.  337,  96  Am.  St.  Eep.  91; 
Cross  V.  Zane,  47  Cal.  602;  Utah  Na- 
tional Bank  of  Ogden  v.  Beardsley,  10 
Utah  404,  37  Pac.  586. 

17.  Eitter  v.  Henshaw,  7  Iowa  97; 
Utah  National  Bank  of  Ogden  v. 
Beardsley,  10  Utah  404,  37  Pac.  586. 
Compare  Cunningham  v.  Doran,  18  111. 
385. 

18.  Cantwell  v.  McPherson,  3  Idaho 
321,  29  Pac.  102;  Edde  V.  Cowan,  1 
Sneed    (Tenn.)    290. 

19.  Masterson  v.  Cundiff,  58  Tex. 
472;   Dewitt  v.  .lones,  17  Tex.  620. 

20.  Masterson  v.  Cundiff,  58  Tex. 
472. 

21.  McRoberts  v.  Lyon,  79  Mich.  25, 
44   N.   W.    160. 

22.  Ala.— Griffin  v.  Spence,  69  Ala. 
393;  Barron  v.  Pagles,  6  Ala.  422.  Ark, 
Blackwell  v.  State,  3  Ark.  320.  Conn. 
.Jarvis  v.  Rathburn,  Kirby  220.  Ga. 
Funderburk  v.  Smith,  74  Ga.  515;  Dick- 
inson V.  Allison,  10  Ga.  557.  Ill, 
Challenor  v.  Niles,  78  111.  78.  Ind. 
Thompson  v.  Parker,  83  Ind.  96;  Con- 
ner i;.  Neff,  2  Ind.  Anp.  364,  27  N.  E. 
G45.      la. — Carnes   v.   Grandall,   4  Iowa 
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151.  Kan.— Berkley  v.  Tootle,  62  Kan. 
701,  64  Pac.  620.  La.— Chapman  r.  Nel- 
son, 31  La.  Ann.  341;  New  Orleans 
Canal  &  Bkg.  Co.  v.  Pike,  28  La.  Ann. 
896;  Watt  &  Co.  v.  Hendry,  23  La. 
Ann.  594.  Me.— State  v.  Brown,  41  Me. 
535;  Vallance  r.  Sawyer,  4  Me.  62; 
Mitchell  V.  Osgood,  4  Greenl.  124.  Mass. 
Osgood  V.  Thurston,  23  Pick.  110.  Mich. 
McRoberts  v.  Lyon,  79  Mich.  25,  44  N. 
W.  160.  Mo.— Wolz  V.  Venard,  253 
Mo.  67,  161  S.  W.  760;  Wilson  v.  Tier- 
nan,  3  Mo.  577.  Neb.— J.  I.  Case 
Thresh.  Mach.  Co.  v.  Edmisten,  85  Neb. 
272,  122  N.  W.  891;  Moline,  Milburn 
&  Stoddard  Co.  v.  Van  Boskirk,  78 
Neb.  728,  111  N.  W.  605;  Hunter  v. 
Leahy,  18  Neb.  80,  24  N.  W.  680. 
N.  H.— State  v.  Kinne,  39  N.  H.  129. 
N,  J.— Tindall  v.  Carson,  16  N.  J.  L. 
94;  Bovlan  t\  Anderson,  3  N.  J.  L. 
529.  N.  Y.— Me  Gill  v.  Perrigo,  9 
.Johns.  259.  N.  C— Griffis  V.  McNeill, 
61  N.  C.  175.  Ohio. — Taylor  v.  Bonte, 
5  Ohio  Dee.  137,  3  Am.  L.  Rec.  220. 
Pa. — McMurray's  Admr.  v.  Hopper,  43 
Pa.  468;  Iw  re  Dougherty's  Est.,  9 
Watts  &  S.  189,  42  Am.  Dee.  326.  S.  C 
Grimke's  Exrs.  v.  Mayrant,  2  Brev. 
202.  Tenn. — Mcintosh  v.  Paul,  6  Lea 
45.  Tex.— Schmidtke  v.  Miller,  71  Tex. 
103,  8  S.  W.  638;  Masterson  v.  Cun- 
diff, 58  Tex.  472;  Perkins  v.  Hume,  10 
Tex.  50;  Carothers  r.  Lange  (Tex.  Civ. 
App.),  55  S.  W.  580;  City  Nat.  Bank 
r.  Swink  (Tex.  Civ.  App.),  49  S.  W. 
130.  Vt.— Gibson  v.  Davis,  22  Vt.  374; 
Carlton  v.  Young,  1  Aik.  332. 

[al  A  writ  of  scire  facias  (1)  to 
revive  a  judgment  must  issue  from  the 
court  wherein  the  judgment  was  ren- 
dered (Ark. — Fowler  v.  Thurmond,  13 
Ark.  259.  111. — Challenor  f.  Niles,  78 
111.  78.     la.— Mudgo  V.  Livermore,  148 
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Judgments  of  Inferior  Courts.  —  Judgments  of  justices  of  the  peace 
and  otlier  inrerioi-  courts  may  be  revived  by  superior  courts  to  which 
they  are  transferred  by  transeript.^^  even  where  they  have  become 
dormant  before  transfer.^^ 

V.  PARTIES  TO  PROCEEDINGS  TO  REVIVE.  —  A.  In  Whose 
Favor  Judgment  Revived.  —  The  judgment  phiintiff,-^  or  his  attorney 
of  record,-"  or  trustee  in  bankruptcy,^^  or  administrator  or  personal 
representative,  in  case  of  his  death,-^  may  maintain  proceedings  for 
the  revival  of  a  judgment,  as  may  a  surety,^'-*  or  joint  defendant,^" 
who  has  paid  the  judgment. 

In  the  absence  of  a  statute  authorizing  the  assignee  of  a  judgment 
to  bring  proceedings  for  its  revival  in  his  own  name,'*^  such  pro- 
ceedings must  be  brought  in  the  name  of  the  judgment  plaintiff."'' 


Iowa  472,  123  N.  W.  199.  N.  Y.— Ham- 
mond r.  Harris,  2  How.  Pr.  115.  N.  C. 
Lee  r.  Eure,  82  N.  -C.  428.  Pa.— White 
V.  Guthrie,  2  Pa.  Co.  Ct.  7),  (2)  unless 
transferred  from  an  inferior  to  a  high- 
er court.  Lubker  (;.  Grand  Detour  Plow- 
Co.,  53  Neb.  Ill,  73  N.  W.  457;  Miller 
17.  Fees,  3  Pa.  L.  J.  243,  2   Clark  27. 

[b]  Where  a  county  court  is  abol- 
ished, and  seven  years  later  another 
court  is  created  by  special  act  of  the 
legislature,  without  provision  for  suc- 
cession to  the  former,  a  judgment  of 
the  former  cannot  be  revived  by  the 
latter.  Kinard  v.  Mangham,  135  Ga. 
25,  68  S.  E.  788. 

23.  D.  C— Green  v.  Mann,  19  App. 
Cas.  243.  Ga. — Kinard  r.  Mangham, 
135  Ga.  25,  68  S.  E.  788.  Neb.— Gar- 
rison V.  Aultman,  20  Neb.  311,  30  N. 
W.  61;  Dennis  r.  Omaha  Nat.  Bank, 
19  Neb.  675,  28  N.  W.  512.  Pa.— Smith 
f.  Wehrly,  157  Pa.  407,  27  Atl.  700; 
Bran  nan  v.  Kelley,  8  Serg.  &  E.  479; 
Eeichenbauch  r.  Arnold,  4  Pa.  L.  J. 
325,  2  Clark  527.  Tex.— Ende  v.  Spen- 
cer, 38  Tex.  114. 

24.  Furer  v.  Holmes,  73  Neb.  393, 
102  N.   W.   764. 

25.  Copes  r.  Fultz,  1  Smed.  &  M. 
(Miss.)  623;  Kincade  v.  Cunningham, 
118  Pa.  501,  12  Atl.  410. 

[al     A  public  officer,  in  whose  name 
a    judgment    has    been    rendered,    must 
prosecute    proceedings    for    its    revival,  i 
and    not    the    municipality,      Calais    V.  j 
Bradford,  51  Me.  414. 

26.  Martinez  v.  Vives,  32  La.  Ann. 
305,  having  a  lien  on  the  judgment  for 
his  services  in   procuring  the   same.         i 

27.  Brown  r.  Wvgant,  163  U.  S.  618, 
16  Sup.  rt.  1159,  41   L.  od.  284. 

28.  Ala.— Baker  v.  IngcrsoU,  37  Ala. 


503.  111.— Challenor  t\  Niles,  78  HI. 
78;  Durham  v.  Heaton,  28  111.  264,  81 
Am.  Dec.  275.  Kan, — Chumos  r.  Chu- 
mos,  93  Kan.  33,  143  Pac.  420.  N.  D. 
Daisv  Roller  Mills  r.  Ward,  6  N.  D, 
317,  "70  N.  W.  271.  Pa.— McKinney  v. 
Mehaffey,  7  Watts  &  S.  276. 

[a]  Proceeding  to  revive  cannot  be 
brought  in  the  name  of  the  judgment 
creditor  after  his  death.  Goreth  r. 
Shipherd,  92  App.  Div.  611,  86  N.  Y. 
Supp.  849. 

29.  Peters  v.  McWilHams,  36  Ohio 
St,  155;  Baily  v.  Brownfield,  20  Pa. 
41. 

30.  Huckaby    v.   Sasscr,   69   Ga.   603. 
[a]     A    surviving   partner    (1)    may, 

in  his  own  name,  revive  a  judgment 
rendered  in  favor  of  the  partnership. 
Linn  v.  Downing,  216  111.  64,  74  N.  E. 
729,  afjxrminfi  116  111.  App.  454.  (2)  It 
is  otherwise,  however,  where  his  name 
does  not  appear  in  the  action  or  judg- 
ment record  as  a  partner  or  party  to 
the  suit.  Bovd  v.  Platuer,  5  Mont. '226, 
2  Pac.  346. 

31.  la. — Wright  r.  Parks,  10  Towa 
342.  Mo.— Revburn  r.  Handlan.  165 
Mo.  App.  412,'  147  S.  W.  846.  Mont. 
Ilaupt  V.  Burton,  21  Mont.  572,  55  Pac. 
110.  69  Am.  St.  Rep.  698.  Neb.— Brunke 
r.  Gruben,  84  Neb.  14,  120  N.  W.  435. 
Pa.— 7/1  re  Ernst,  164  Pa.  87,  30  Atl. 
371. 

32.  Ark.— Brearly  r.  Peay,  23  Ark. 
172.  Ga.  —  :Macon  r.  Bibb  County 
Academv,  7  Ga.  204.  Ind.— Forbes  r. 
Tiffany,"  4  Ind.  204.  La.— :Marburv  r. 
Face.  30  La.  Ann.  1330;  Watt  &"  Co. 
r.  Hendry,  23  La.  Ann.  594.  Mich. 
McRoberts  v.  Lvon,  79  Mich.  25.  44 
N.  W.  100.  Mo.— Goddard  r.  Delanev, 
181  Mo.  564,  SO  S.  W.  886;  Bick  v.  Tan- 

Vol.  XVI 


508 


JUDGMENTS  AND  DECREES,  REVIVAL  OF 


Revival  may  be  had  in  the  name  of  the  real  party  in  interest,  however, 
if  the  judgment  creditor  is  dead.=*^ 

B.  Against  Whom  Revived.  — 1.  Generally. —  It  is  necessary 
that'  all  parties  against  whom  a  judgment  was  rendered  shall  be 
named  as  parties  in  a  proceeding  for  its  revival.^*  And  if  a  party 
is  dead,  his  personal  representatives  should  be  made  parties  defend- 
ant ^^  as  should  also  heirs  or  devisees  taking  realty  sought  to  be 
bound  by  the  judgment.^"  It  is  otherwise,  however,  where  there  is 
personal 'estate  to  satisfy  the  judgment  debt." 

It  is  not  necessary  to  make  a  naked  trustee  a  party  to  such  pro- 
ceedings.^* ^.  .  .    ^  ^  .         e 

Terre-Teiiants.— In  a  proceeding  to  revive  a  judgment  so  as  to  enforce 
its  lien  against  land  held  by  a  terre-tenant,  he  should  be  made  a 
party  thereto.^^ 


zev,  181  Mo.  515,  80  S.  W.  902; 
Strother  V.  Hilliker,  120  Mo.  App.  16o, 
90  S.  W.  482.  Ohio. — Welsh  v.  Ohilds, 
17  Ohio  St.  319.  Tex.— Bludworth^. 
Poole,  21  Tex.  Civ.  App.  551,  53  S.  W. 
717.  W.  Va.— Wells  v.  Graham,  39  W. 
Va.'  605,  20  S.  E.  576. 

33.  Moline,  Milburn  &  Stoddard  Co. 
V.  Van  Boskirk,  78  Neb.  728,  111  N.  W. 
605.  ^        .    ^ 

[a]  The  equitable  owner  of  a  judg- 
ment may  bring  proceedings  for  its 
revival.     Clark  v.  Digges,  5  Gill  (Md.) 

109-  ,•      io 

34.  U.  S.— Grantland  v.  Memphis,  12 
Fed.  287.  Cal.— Osborn  r.  Wainwright, 
52  Cal.  312.  Ga. — Funderburk  V.  Smith, 
74  Ga.  515.  Pa. — Messmore  r.  Wil- 
liamson, 189  Pa.  73,  41  Atl.  1110,  69 
Am.  St.  Rep.  791;  Conyngham'iJ.  Walter, 
95  Pa.  85;  Callahan  v.  Fahey,  10  Pa. 
Co.  Ct.  488;  Heller  v.  Jones'  Lessee, 
4  Bin  61.  Tenn. — Wessell  v.  Gross 
(Tenn.   Ch.   App.),   57   S.   W.   372. 

35.  See  the  following:  U.  S.— United 
States  V.  Houston,  48  Fed.  207.  Ala. 
Fitzpatrick  v.  Edgar,  5  Ala.  499.  Ark. 
Powell  V.  Macon,  40  Ark.  541.  Del. 
Wilson  V.  Furey,  3  Penne.  278,  51  Atl. 
875.  Ga. — Wright  v.  Harris,  24  Ga, 
415.  111.— Cunningham  v.  Doran,  18  HI. 
385.  Ind. — Graves  v.  Skeels,  6  Tnd.  107. 
Kan.— Halsev  v.  Van  Vliet,  27  Kan. 
474.  Md.— tiers  v.  Codd,  87  Md.  447, 
39  Atl.  1044.  Pa. — Messmore  r.  Wil- 
liamson, 189  Pa.  73,  41  Atl.  1110,  69 
Am.  St.  Rep.  791;  Grover  v.  Boon,  124 
Pa.  399,  16  Atl.  885;  Middleton's  Exrs. 
r.  Middleton,  106  Pa.  252;  McMillan  v. 
Red,  4  Watts  &  S.  237;  Specht  V.  Sipe, 
15  Pa.  Super.  207;  Brown  v.  Webb, 
1  Watts  411;  Righter  v.  Rittenhouse, 
3   Rawle   273.     S.   C— Cheraw,   etc.  E. 
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Co.  V.  Marshall,  40  S.  C.  59,  18  S.  E. 
247;  Leitner  v.  Metz,  32  S.  C.  383,  10 
S.  E.  1082.  Can.— Robinson  v.  Chis- 
holm,   27   Nova   Scotia   74. 

See  also  infra,  V,  B,  3,  note  44. 

[a]  A  judgment  may  be  revived 
against  the  personal  representative 
alone,  for  purpose  of  lien  and  execu- 
tion. Middleton's  Exrs.  f.  Middleton, 
106   Pa.   252. 

36.  U.  S.— Walden  V.  Craig,  14  Pet. 
147,  10  L.  ed.  393.  Ala.— Ogden  v. 
Smith,  14  Ala.  428;  Fitzpatrick  t-.  Edgar, 
5  Ala.  499.  Del. — Wilson  r.  Furey,  3 
Penne.  278,  51  Atl.  875.  111.— Reynolds 
V.  Henderson,  7  111.  110.  Ind.— Graves 
t:  Skeels,  6  Ind.  107.  Md.— Tessier  V. 
Wyse,  3  Bland  28.  Miss.— Langston  v. 
Abney,  43  Miss.  161.  Mo. — Stewart  v. 
Gibson,  71  Mo.  App.  232;  Clifton  V. 
Anderson,  40  Mo.  App.  616.  Ohio. 
Douglas  V.  Waddle,  8  Ohio  209;  Miami 
Exporting  Co.  r-.  Halley's  Heirs,  7 
Ohio  (pt.  1)  11.  Pa.— Collins  v.  Phil- 
lips, 236  Pa.  386,  84  Atl.  854;  Mess- 
more 'V.  Williamson,  189  Pa.  73,  41  Atl. 
mo,  69  Am.  St.  Rep.  791;  Appeal  of 
Williamson,  1  Monag.  241,  17  Atl.  8; 
McMurray's  Admr.  v.  Hopper,  43  Pa. 
468;  Kessler's  Appeal,  32  Pa.  390; 
Hauek  v.  Gundaker,  21  Pa.  Co.  Ct.  12; 
Gray's   Estate,   3   Del.   Co.   325. 

[a]  Where  the  judgment  became  a 
lien  on  the  lands  of  the  defendant  be- 
fore his  death,  it  is  not  necessary  to 
bring  in  the  heirs.  Colenburg  v.  Ven- 
ter, 173  Pa.   113,  33  Atl.  1046. 

37.  Strong  v.  Lee,  44  How.  Pr.  (N. 
Y.)   60. 

38.  Bowers  v.  Harner,  3  Phila.  (Pa.) 
146. 

39.  Del.— Wilson  r.  Furey,  3  Penne. 
278,  51  Atl.  875.    Ind.— Hill  v.  Sutton, 
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2.  Executors  and  Administrators.  —  In  the  event  the  original 
judgment  debtor  is  dead,  tlie  j'etion  or  proceedings  for  the  revival  of 
the  judgment  should  l)e  brought  against  his  personal  representatives,'"' 
unless  the  subjeet-nuitter  of  the  judgment  is  land  over  which  the 
executor  or  administrator  has  no  control.'*^ 

3.  Joint  Defendants.  —  In  a  proceeding  to  revive  a  judgment 
recovered  against  joint  defendants,  all  of  such  defendants  must  be 
made  parties  thereto,^-  unless  there  is  statutory  authority  to  the  con- 
trary." In  the  event  one  of  the  joint  defendants  is  dead,  it  is  proper 
to  make   his  personal   representatives,^'*   or   heirs   at   law   and   terre- 


47  Ind.  592.  la.— Von  Puhl  v.  Eucker, 
6  Iowa  187.  Md. — Wright  v.  Ryland, 
92  Md.  645,  48  Atl.  163,  49  All.'  1009, 
53  L.  R.  A.  702;  Tiers  v.  Codd,  87  Md. 
447,  39  Atl.  1044.  See  Murpliy's  Les- 
see r.  Cord,  12  Gill  &  J.  182.  N.  Y. 
Campbell  v.  Rawdon,  18  N.  Y.  412; 
Morton's  Exrs.  v.  Croghan's  Torre- 
Tenants,  20  .Johns.  106.  Pa. — Uhler  r. 
Moses,  200  Pa.  498,  50  All.  231  (re 
versing  10  Pa.  Super.  194);  Landon  v. 
Brown,  160  Pa.  538,  28  Atl.  921;  Long 
f.  McConnell,  158  Pa.  573,  28  Atl.  233; 
Meinweiser  v.  Hains,  110  Pa.  468,  2 
Atl.  431;  Kindt's  Appeal,  102  Pa. 
441;  Porter  v.  Hitchcock,  98  Pa.  625; 
MeCray  r.  Clark,  82  Pa.  457;  Nyman's 
Appeal,  71  Pa.  447;  Sames'  Appeal, 
26  Pa.  184;  Nicholas  r.  Phelps,  15  Pa. 
3G;  Geiger  v.  Hill,  1  Pa.  509;  Roberts 
r.  Williams,  5  Whart.  170,  34  Am.  Doc. 
549;  Lusk  v.  Davidson,  3  Penr.  &  W. 
220;  Baum  v.  Custer,  10  Sad.  199,  13 
Atl.  771;  Stevenson  v.  Black,  1  Sad. 
117,  1  Atl.  312;  Barren  r.  Adams,  26 
Pa.  Super.  635;  Suter  r.  Findley,  5  Pa. 
Super.  163;  Com.  r.  Rogers,  4  Clark 
208;  Duncan  v.  Flvnn,  9  Pa.  Co.  Ct. 
321;  Day  r.  Willy,  3  Brewst.  43.  Tex. 
Robertson   v.  Coates,  65  Tex.  37. 

Contra.  —  U.  S.  —  Jackson  V.  Bank 
of  United  States,  5  Cranch  C.  C. 
1.  13  Fed.  Cas.  Na.  7,131.  Ky. 
Williams  r.  Fowler,  3  Mon.  316;  Luns- 
ford  !-.  Turner,  5  .T.  J.  Marsh.  104,  20 
Am.  Dec.  248;  Thompson  /•.  Doughertv, 
3  J.  J.  Marsh.  564.  W.  Va.— Maxwell 
f.  Leeson,  50  W.  Va.  361,  40  S.  E, 
420,  88  Am.   St.  Rep.  875. 

fa]  Not  necessary  to  join  terre- 
tenants  unless  the  original  defendant 
is  dead.  Jackson  v.  ShafTer,  11  Johns. 
(X.   Y.)   513. 

40.  Ark.— Powell  v.  Macon,  40  Ark. 
^•■i^.  Ga.— Wright  v.  Harris,  24  Ga. 
415.  Kan.— Halsev  v.  Van  Vliet,  27 
Kan.  474.  Pa.— Brown  t.  Webb,  1  Watta 


411;  Righter  v.  Rittenhouse,  3  Rawle 
273.  S.  C— Cheraw,  etc.  R.  Co.  v.  Mar- 
shall, 40  S.  C.  59,  18  S.  E.  247;  Leit- 
ner  v.  Metz,  32  S.  C.  383,  10  S.  E. 
1082. 

41.  Walden  i:  Craig,  14  Pet.  (U.  S.) 
147,  10  L.  ed.  393;  Tessier  r.  Wyse, 
3  Bland  (Md.)  28.  Compare  Stewart  v. 
Gibson,   71    Mo.   App.   232. 

42.  U.  S.— Walden  v.  Craig,  14  Pet. 
147,  10  L.  ed.  393.  Ajk. — Bolinger  v. 
Fowler,  14  Ark.  27.  D.  C. — Simpson 
V.  Minnix,  30  App.  Cas.  582.  Ky.— Mur- 
ray's  Admr.  r.  Baker,  5  B.  Mon.  172. 
Miss.— McAfee  v.  Patterson,  2  Snied.  & 
M.  593.  Neb.— Fox  v.  Abbott,  12  Neb. 
328,  11  N.  W.  303.  Pa.— Grenell  V. 
Sharp,  4  Whart.  344.  Tex. — Carson  v. 
Moore,  23  Tex.  450;  Rowland  v.  Har- 
ris (Tex.  Civ.  App.)  34  S.  W.  295. 
Eng. — Sainsburv  v.  Pringle,  10  B.  &  C. 
751,  21  E.  C.  L.  317;  Panton  r.  Hall, 
2  Salk.  598,  91  Eng.  Reprint  507. 

Contra,  Vredenburgh  v.  Snyder,  6 
Towa  39. 

[a]  Plaintiff  is  confined  to  the  rec- 
ord, unless  the  loss  of  a  part  thereof 
is  shown,  in  showing  who  were  de- 
fendants. Lvle  V.  Bradford,  7  Mon. 
(Ky.)    111. 

43.  Greer  v.  State  Bank,  10  Ark. 
455;  Richardson  r.  Painter,  80  Kan. 
574,  102  Pac.  1099,  133  Am.  St.  Rep. 
224.  But  see  Hanson  v.  Jacks,  22  Ala. 
549. 

44.  U.  S.— United  States  r.  Houston, 
48  Fed.  207.  Kan.— Richardson  r. 
Painter,  80  Kan.  574,  102  Pac.  1099. 
Ky. — Gray's  Admrs.  c.  McDowell,  5  T. 
B.  Mon.  .501;  Murrav's  Admr.  r.  Baker, 
5  B.  Mon.  172;  Mitchell's  Heirs  r. 
Smith's  Heirs,  1  Litt.  243.  Ohio. 
Zanesville  Canal  &  Mfg.  Co.  v.  Admr. 
of  Granger,  7  Ohio  165.  Pa. — Dowling 
r.  McGregor,  91  Pa.  410;  Com.  r. 
Mateer,  16  Serg.  &  R.  416;  Callahan  v. 
Fahey,  10  Pa.  Co.  Ct.  488.    Tex.— Hcu- 
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tenants.^^  parties  defendant  with  the  surviving  defendants,  or  the 
creditor  mav  elect  to  proceed  against  the  estate  of  the  decedent 
alone,**'  or  only  against  the  surviving  joint  defendants.*'^  If  the  judg- 
ment is  both  joint  and  several,  it  may  be  revived  against  one  only.*^ 

VI.  ACTIONS  OR  PROCEEDINGS  FOR  REVIVAL.  —  A.  Gen- 
erally. —  The  common  law  right  to  bring  an  action  of  debt  on  a  judg- 
ment may  usually  be  exercised  independently  of  any  other  remedy 
for  the  revival  of  judgments.*^  Various  remedies  are  provided  by 
the  statutes  for  the  revival  of  judgments,^"  such  as  a  separate^^  action 


derson  v.  Vanhook,  24  Tex.  358;  Eow- 
land  r.  Harris  (Tex.  Civ.  App.),  34  S. 
W.  295. 

Contra,  Stoner  v.  Stroman,  9  Watts 
&  S.  (Pa.)  85. 

45.  Ark. — Bolinger  V.  Fowler,  14 
Ark.  27.  Del. — Hallowell  v.  Brown,  8 
Houst.  500,  32  Atl.  392.  111.— Eastman 
V.  Crawford,  126  111.  App.  320.  Ky. 
Calloway's  Heirs  v.  Eubank,  4  J.  J. 
Marsh.  280;  Griffith's  Heirs  v.  "Wilson, 
1  J.  J.  Marsh.  209. 

46.  Ark.— Finn  v.  Crabtree,  12  Ark. 
597.  Del. — Burton  v.  Eodney,  5  Harr. 
441.  Ga.— Wright  r.  Harris,  24  Ga. 
415.  W.  Va. — Greathouse  v.  Morrison, 
68  W.  Va.  714,  70  S.  E.  710. 

47.  U.  S. — United  States  v.  Houston, 
48  Fed.  207.  Ark.— Hubbard  v.  Bolls,  7 
Ark.  442.  Cal.— Doehla  r.  Phillips,  151 
Cal.  488,  91  Pae.  330.  Kan.— Riohard- 
son  V.  Painter,  80  Kan.  574,  102  Pac. 
1099.  Ky. — Huey's  Admr.  v.  Eedden's 
Heirs,  3  Dana  488.  La. — Hammett  v. 
Sprowl,  31  La.  Ann.  325.  Mo.— Glid- 
den-Felt  Mfg.  Co.  v.  Robinson,  163  Mo. 
App.  488,  143  S.  W.  1111.  W.  Va. 
Greathouse  v.  Morrison,  68  W.  Va.  714, 
70  S.  E.  710. 

48.  Patterson  v.  Walton,  119  N.  C. 
500,  26  S.  E.  43. 

49.  Idaho.— Bashor  v.  Beloit,  20 
Idaho  592,  119  Pae.  55.  la.— Mc- 
Glassen  r.  Wright,  10  Iowa  591;  Carnes 
r.  Crandall,  10  Iowa  377;  Haven  V. 
Baldwin,  5  Iowa  503.  Kan. — Baker  v. 
Hummer,  31  Kan.  325,  2  Pae.  808.  La. 
Fillet  V.  Edgar,  4  Rob.  724.  Mo.— Bick 
V.  Vaughn,  140  Mo.  App.  595,  120  S. 
W.  618.  Mont.— Haupt  v.  Burton,  21 
Mont.  572,  55  Pac.  110,  69  Am.  St. 
Rep.  698.  Neb.— Young  v.  Citv  of 
Broekon  Bow,  94  Neb.  470,  143  N.  W. 
742.  N.  D.— Union  Nat.  Bank  r.  Ryan, 
23  N.  D.  482,  137  N.  W.  449,  Ann. 
Cas.  1914D,  741.  Tex.— Tarlton  v.  Weir, 
1   White  &  W.  Civ.  Cas.,   §142. 

[a]     Such   is   proper   remedy    where 
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judgment  is  against  one  or  more  of 
several  defendants.  Ky. — Coleman  v. 
Edwards,  2  Bibb  595.  Tex. — Carson  V. 
Moore,  23  Tex.  450.  Va.— Preston  V. 
National  Exch.  Bank,  97  Va.  222,  33 
S.  E.   -546. 

Scire  facias  as  concurrent  remedy, 
see   infra,   VI,   B,   1. 

50.  See    generally    the    statute! 

51.  See  generally  the  statutes,  and 
the  following:  U.  S. — Shainwald  v. 
Lewis,  46  Fed.  839;  Mitchell  &  Ram- 
melsburg  Furniture  Co.  i'.  Sampson,  45 
Fed.  111.  Ala.— Reynolds  v.  Crook,  95 
Ala.  570,  11  So.  412.  Colo.— La  Fitte 
V.  Salisbury,  43  Colo.  248,  95  Pac.  1065. 
Ga.— Code,  1911,  §5973;  Hagins  v. 
Blitch,  6  Ga.  App.  839,  65  S.  E.  1082. 
Idaho.— Bashor  v.  Beloit,  20  Idaho  592, 
119  Pac.  55.  Ind. — Bruce  v.  Osgood, 
154  Ind.  375,  56  N.  E.  25;  Cox  v.  Stout, 
85  Ind.  422;  Faulkner  v.  Larrabee,  76 
Ind.  154;  Wyant  V.  Wyant,  38  Ind. 
48;  riynn  V.  Northam,  44  Ind.  App. 
.''-33,  89  N.  E.  326.  Kan.— Reeves  v. 
Long,  63  Kan.  700,  66  Pac.  1030.  La. 
Bertron  v.  Stewart,  43  La.  Ann.  1171, 
10  So.  295;  Burbridge  V.  Chinn,  34  La. 
Ann.  681 ;  Levy  v.  Calhoun,  34  La.  Ann, 
413;  Patrick's  Succession,  30  La.  Ann. 
1071;  Smith  v.  Palfrey,  28  La.  Ann. 
615;  Drogre  V.  Moreau,  21  La.  Ann. 
639;  Reynolds  v.  Horn,  4  La.  Ann 
187;  Weiller  v.  Blanks,  1  McGloin  296; 
-Toyee  v.  Kearney,  McGloin  243.  Me. 
Piscataquis  v.  Kingsburv,  73  Me.  326. 
Mont.— Haupt  v.  Burton',  21  Mont.  572, 
55  Pac.  110,  69  Am.  St.  Rep.  698.  Neb. 
Young  V.  City  of  Brocken  Bow,  94 
Neb.  470,  143  N.  W.  742;  Clark  r.  Com- 
mercial Nat.  Bank,  68  Neb.  764,  94 
N.  W.  958.  N.  Y.— Wallace  v.  Swinton, 
64  N.  Y.  188;  Strang  r.  Lee,  2  Tliomp. 
&  C.  441;  Goreth  v.  Shipherd,  92  App. 
Biv.  611,  86  N.  Y.  Supp.  849.  N.  C. 
.TefiPreys  v.  Yarborough,  16  N.  C.  506, 
N.  D.^-Merchants'  Nat.  Bank  v.  Braith- 
waite,  7  N.  D.  358,  75  N.  W.  244,  66 
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for  that  purpose,  a  bill  of  revivor  or  f?npplcmental  petition,"  a 
motion  to  revive,  made  upon  proper  notice  to  the  adverse  party," 
an  affidavit,^*  a  sugfgestion,**"'  a  summons  to  show  cause  why  the  judg- 
ment should  not  be  revived  or  enforced,^"  a  writ  of  scire  facias,''^  or 
some  other  proceeding  invoking  judicial  action,  whereby  the  adverse 
party  is  put  upon  notice  and  given  an  opportunity  to  resist  the 
application,'" 

In  a  court  of  chancery,  a  decree  may,  in  the  absence  of  statute  to  the 
contrary,  be  revived  by  a  bill  of  revivor.^^ 


Am.  St.  Eep.  653.  Okla.— Wilson  v. 
McCornaok,  10  Okla.  180,  61  Pac.  1068. 
Tex. — Bridge  v.  Samuelson,  73  Tex.  522, 
11  S.  W.  539;  Carson  v.  Moore,  23.  Tex. 
450;  Huston  v.  Deen,  19  Tex.  236. 
Utah.— Davidson  r.  Hunter,  22  Utah 
117,  61  Pac.  556.  Wash. — Meikle  v. 
Cloquet,  44  Wash.  513,  87  Pac.  841; 
Sears  v.  Kilbourne,  28  Wash.  194,  68 
Pac.  450.  Wis. — Ingrahamj  v.  Cham- 
pion, 84  Wis.  23.5,  54  N.  W.  398.  Can. 
Caspar  r.  Koachie,  41  U.  C.  Q.  B.  599. 
[a]  Action  necessary  in  the  case  ot 
a  foreign  judgment,  or  where  the  judg- 
ment debtor  is  dead.  Beckham's  Suc- 
cession, 16  La.  Ann.  352. 

52.  See  generally  the  statutes,  and 
the  following:  Cal.— Doehla  v.  Phillips, 
151  Cal.  488,  91  Pac.  330.  Idaho. 
Bashor  v.  Beloit,  20  Idaho  592,  119 
Pac.  55.  Neb. — Moline,  Milburn  & 
Stoddard  Co.  r.  Van  Boskirk,  78  N'eb. 
728,  111  N.  W.  605;  Keith  v.  Brudcr, 
77  Neb.  215,  109  N.  W.  172.  Okla. 
Noyes  v.  French,  20  Okla.  515,  94  Pac. 
546. 

53.  See  generally  the  statutes,  and 
the  following:  Cal.— Doehla  r.  Phillips, 
151  Cal.  488,  91  Pac.  330;  Hitchcock 
r.  Caruthers,  100  Cal.  100,  34  Pac  627; 
Cortez  r.  San  Francisco  Superior  Ct., 
86  Cal.  274,  24  Pac.  1011,  21  Am.  St. 
Kep.  37.  Idaho.— Bashor  r.  Beloit,  20 
Idaho  592,  119  Pac.  55.  Kan.— Schultz  r. 
American  Clock  Co.,  39  Kan.  334,  IS  Pac. 
221;  Gruble  r.  Wood,  27  Kan.  535;  Al- 
ford  r.  Hoag,  8  Kan.  App.  141,  54  Pac. 
1105;  Solders  r.  Boyle,  5  Kan.  App. 
451.  49  Pac.  320.  Miss. — Chew  r.  Pcale, 
12  Smed.  &  M.  700.  Neb.— St.  Paul 
Harvester  Co.  r.  ]\Inhs,  82  Neb.  336, 
117  N.  W.  702.  N.  C— J.  S.  Martin  & 
Co.  r.  Briscoe,  143  N.  C.  353,  55  S.  E. 
782,  motion  upon  aflRdavit  and  notice. 
Ohio. — Neracher  r.  Geier,  12  Ohio  Cir. 
Ct.  259,  4  Ohio  Cir.  Dec.  .559. 

54.  See  generallv  the  statutes  and 
Uaion   Nat.  Bank  V.   Eyan,  23   N.  D. 


482,  137  N.  W.  449,  Ann.  Cas.  1914D, 
741. 

55.  Dibble  r.  Norton,  44  Miss.   158, 
[a]     An  administrator  de  bonis  non 

may,  under  a  Mississippi  statute,  upon 
the  death,  resignation  or  removal  of 
any  executor  or  administrator,  by 
proper  suggestion  to  the  court  of  the 
death  of  his  predecessor  have  any  judg- 
ment recovered  by  such  predecessor 
revived  in  his  own  name  as  successor 
without  a  scire  facias  proceeding  there- 
for.    Dibble  v.  Norton,  44  Miss.  158, 

56.  See  generally  the  statutes,  and 
the  following:  Neb. — Garrison  r.  Ault- 
nian,  20  Neb.  311,  30  N.  W.  61.  N.  Y. 
Mills  V.  Thursby,  12  How.  Pr.  385,  2 
Abb.  Pr.  432.  S.  C.—Ex  parte  Gra- 
ham, .54  S.  C.  16.3,  32  S.  E.  67;  Wither- 
spoon  v.  Twitty,  43  S.  C.  348,  21  S.  E. 
256;  Rowland  v.  Shockley,  43  S.  C.  246, 
21  S.  E.  21;  Lawton  v.  Perry,  40  S.  C. 
255,  18  S.  E.  861;  Leitner  v.  Metz,  32 
S.  C.  383,  10  S.  E.  1082;  Adams  v. 
Richardson,  32  S.  C.  139,  10  S.  E.  931; 
]\IcDowall  V.  Reed,  28  S.  C.  466,  6  S.  E. 
300;  Cash  v.  Lyle,  2  Brev.  (S.  C.) 
183. 

57.  See  infra,  VT,  B. 

58.  U.  S. — Brockway  i\  Oswego,  40 
Fed.  612;  Devereaux  r.  Brownsville,  29 
Fed.  742.  Ga.— Welch  r.  Butler,  24  Ga. 
445.  lU.— Ludwig  r.  Huck,  45  111. 
App.  651.  Kan.— Kothman  r.  Skaggs, 
29  Kan.  5.  N.  Y.— Lvons  Nat.  Bank 
r.  Schuler,  115  App.  Div.  859,  101  N. 
Y.  Supp.  62.  Okla. — Neal  v.  Le  Breton, 
14  Okla.  538,  78  Pac.  376.  Can.— Le- 
furgey  v.  Harrington,  36  Nova  Scotia 
88. 

fal  A  decree  for  the  sale  of  lands 
will  revive  a  judgment.  Anderson  i'. 
Bnughman,  69  S.   C.   38,  48  S.  E.  38. 

59.  HI. — Cunningham  r.  Doran,  18 
HI.  385.  Ky.— Logan  r.  Clovd,  1  A.  K. 
Marsh.  201.  N.  C— .Teffreys  r.  Yar- 
borouffh,  16  N.  C.  506.  Ohio.— Curtis 
V.  liuwn,  14  Ohio  1S5. 
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Joinder.— A  proceeding  to  correct  a  judgment  may  be  joined  with 
one  to  revive  it.*^" 

B  Scire  Facias  To  Revive.^^  — 1.  Generally.  —  In  many  juris- 
dictions the  proper  method  of  reviving  a  judgment  is  by  writ  of 
scir.*^  facias  to  the  adverse  party  to  show  cause  why  the  judgment 
should  not  be  revived  and  its  lien  continued.«^  This  remedy  is  gen- 
erallv  available  for  the  revival  of  judgments  in  the  federal  courts.''^ 
Such  proceeding  is  regarded  as  a  continuation  of  the  original  action, 
rather  than  in  the  nature  of  a  new  suit.'^* 


60.  Taylor  v.  Doom,  43  Tex.  Civ. 
App.  59,  95  S.  W.  4.  See  also  infra, 
Yi,  B,  1,   note  65. 

61.  As  to  scire  facias  generally,  see 
the  title  "Scire  Facias." 


62     See   generally  the   statutes,  and 
the   following:    U.  S.— Davis   i;.   Davis, 
174   Fed.   786,   98   C    C.   A    494;  ^^^llm 
County  Nat.  Bank  v.  Hughes,  152  -bed. 
414     81    C.    C.    A.    556;     Wonderly     v. 
Lafayette  County,  74  Fed    702;  Offutt 
i:   Henderson,   2   Cranch   C.   C.   o53     18 
Fed.    Cas.     No.     10,451.       Axk-Wald^ 
stein    V.    Williams,    101    Ark.    404     142 
S    W.   834,   37   L.   E.   A.    (N.   S.)    1162. 
D    C— Collins  V.  McBlair,  29  App.  Cas. 
354       Fla.— Union     Bank     v.     Powell's 
Heirs,    3    Fla.    175,    52    Am.    Dec     367. 
Ga.— Atwood   V.   Hirsch   Bros.,   123   (ja. 
734    51   S.   E.  742;   Hagins  v.  Blitch,  6 
Ga.'App.  839,  65  S.  E.  1082.     111.— Bank 
of  Eau  Claire  v.  Eeed,  232  111.  238    83 
N    E    820.     la. — Carnes  v.  Crandall,  4 
Iowa' 151.     Me.— Kennebec  Purchase  v. 
Davis,   1    Greenl.   309.     Md.— Brooks  f. 
Preston,  106  Md.  693,  68  Atl.  294.     Mo. 
Garner   v.   Hays,    3    Mo.   436;    Glidden- 
Felt    Mfg.    Co.    V.    Robinson,    lb3    Mo. 
App.    488,    143    S.    W.    1111;    Bick    r. 
Dixon,    148    Mo.    App.    703,    129    S.   W. 
254    (only  mode   in  Missouri);   Bick  f. 
Vaughn,  140  Mo.  App.  595,  120  S.  W. 
618;    Holt    V.    Mansfield,    83    Mo.    App. 
191;   Armstrong  v.  Crooks,  83  Mo.  App. 
141.     N.   C— Kingsbury   v.   Hughes,   61 
N.    C.    328;    Lewis   r.   Fagan,    13    N.    C. 
298.      Pa. — In    re    Miller's    Estate,    243 
Pa.  328,  90  Atl.  77;  Keystone  Brewing 
Co.   V.  Sehermer,   241    Pa.   361,    88    Atl. 
657;    City   Bldg.,   etc.    Assn.   v.  Nickey, 
21    Pa.   Co.   Ct.    226.     Tenn.— Keith   v. 
Metcalf,  2  Swan  74.  Tex.— Collin  Coun- 
ty   Nat.    Bank    v.    Hughes    (Tex.    Civ. 
App.),    1.54    S.    W.     1181;     Delaune     f. 
Beaumont    Irr.    Co.    (Tex.    Civ.    App.), 
136  S.  W.  518;   Coleman  v.  Zapp   (Tex. 
Civ.    App.),    135    S.     W.     730;      Va. 
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White's  Admr.  v.  Palmer,  110  Va.  490, 
66  S.  E.  44. 

63.  Davis  v.  Davis,  174  Fed.  786,  98 
C.  C.  A.  494;  Collin  County  Nat.  Bank 
V.  Hughes,  152  Fed.  414,  81  C.  C.  A. 
556.  See  generally  the  title  "Scire 
Facias." 

64.  U.  S.— Davis  v.  Packard,  7  Pet. 
276,  8  L.  ed.  684;  Fitzhugh  v.  Blake,  2 
Cranch  C.  C.  37,  9  Fed.  Gas.  No.  4,840; 
Davis  V.  Davis,  174  Fed.  786,  98  C.  C. 

I  A.    494;    Collin    County    Nat.    Bank    v. 
Hughes,  152  Fed.  414,  81  C.  C.  A.  556; 
Lafayette  v.  Wonderly,  92  Fed.  313,  34 
C.   C.   A.  300;   Hatch  v.  Eustis,   1   Gall. 
160,   11   Fed.   Cas.   No.   6,207;    Fitzhugh 
r.    Blake,    2    Cranch    C.    C.    37,   9   Fed. 
Cas.  No.  4,840.     Ala.— Baker  v.  Inger- 
soil,   37   Ala.   503;   Hanson  V.  Jacks,  22 
Ala.  549.    Ark.— Waldstein  v.  Williams, 
101   Ark.  404,  142   S.  W.   834,  37  L.  R. 
A.   (N.  S.)   1162;  Calhoun  v.  Adams,  43 
Ark.  238;  Hanly  v.  Adams,  15  Ark.  232; 
Blackwell  v.  State,  3  Ark.  320.     Conn. 
Ensworth    V.    Davenport,   9    Conn.    390. 
Fla.— Brown  v.  Harley,  2  Fla.  159.    Ga. 
Funderburk    v.    Smith,     74     Ga.     515; 
Dickinson  v.  Allison,  10  Ga.  557;  Chap- 
man V.  Taliaferro,   1   Ga.  App.  235,  58 
S.  E.  128.    Haw. — Punilama  v.  Mele,  16 
Hawaii  48.     111. — Smith  v.  Stevens,  133 
111.    183,    24    N.    E.    511;    Challenor    V. 
Niles,  78  111.  78;  People  v.  Compher,  14 
111.    447.      Compare    Gibbons    v.    Good- 
rich, 3  111.  App.  590,  holding  that  scire 
facias  is  an  action  within  the  meaning 
of  the  statute  of  limitations.    la.— Den- 
egre  v.  Haun,  13  Iowa  240.  Me.— Adams 
r    Rowe,   11   Me.  89,  25   Am.   Dec.   266. 
Md.— Brooks   v.   Preston,   106   Md.   693, 
68  Atl.  294;  Kirkland  v.  Krebs,  34  Md. 
93-    Bridges    r.    Adams,    32    Md.    577; 
Huston    r.    Ditto,    20    Md.    305.     Mass. 
Gray  v.  Thrasher,  104  Mass.  373;   Com- 
stoc'k  V.  Holbrook,  16  Gray  111.    Miss. 
Vick    r.    Chewning's     Heirs,    31     Miss. 
201-    Douthit    V.    State,    30    Miss.    133. 
Mo.—Peak  v.   Peak,    181    S.    W.   394j 
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The  remedy  by  scire  facias  may  be  pursued  concurrently  with  other 
remedies.'^^     It  may  be  issued  while  the  right  of  execution  exists."® 

2.  How  Writ  Obtained.  —  A  writ  of  scire  facias  to  revive  a  judg- 
ment may  issue  upon  praecipe  or  motion,  which  is  not  treated  as  a 
petition,  nor  subject  to  the  rules  of  pleading  applicable  thereto,"  or 
upon  the  parol  application  of  the  judgment  creditor,  to  the  clerk 
of  the  court  having  custody  of  the  record,  in  vacation,'^'*  and  no  order 
of  the  court  is  necessary  to  authorize  its  issue,°°  except  in  a  few 
states  where,  after  a  judgment  has  reached  a  certain  age,  leave  of 
court  must  be  first  obtained  upon  an  application  supported^"  by  an 


Sutton  V.  Cole,  155  Mo.  206,  55  S.  W. 
1052  (overruling  Milsap  v.  Wildman,  5 
Mo.  425);  Ellis  v.  Jones,  51  Mo.  180; 
Humphreys  v.  Lundy,.37  Mo.  320;  State 
f.  Randolph,  22  Mo.  474;  Glidden-Felt 
Mfg.  Co.  V.  Robinson,  163  Mo.  App. 
488,  143  S.  W.  1111;  Bick  v.  Vaughn, 
140  Mo.  App.  595,  120  S.  W.  618;  Long 
f.  Thormon.l,  83  Mo.  App.  227,  231  ; 
Kratz  V.  Preston,  52  Mo.  App.  251.  Neb. 
Moline,  Milburn  &  Stoddard  Co.  v.  Van 
Boskirk,  78  Neb.  728,  111  N.  W.  605; 
Bankers  Life  Ins.  Co.  v.  Robbins,  59 
Neb.  170,  80  N.  W.  484;  Eaton  v.  Hasty, 
6  Neb.  419,  29  Am.  Rep.  365.  N.  Y. 
Dickev  v.  Craig,  5  Paige  283;  McGill 
r.  Perrigo,  9  Johns.  259.  Ohio. — Wolf 
f.  Pounsford,  4  Ohio  397.  Pa.— Eldred 
V.  Hazlett's  Heirs,  38  Pa.  16;  Trwin  r. 
Nixon's  Heirs,  11  Pa.  419,  51  Am.  Dec. 
559.  S.  C— Ingram  v.  Belk,  2  Strobh. 
207,  47  Am.  Dec.  591.  Tex.— Schmidtke 
V.  Miller,  71  Tex.  103,  8  S.  W.  638; 
Masterson  v.  Cundiff,  58  Tex.  472;  Hop- 
kins V.  Howard,  12  Tex.  7;  Perkins  v. 
Hume,  10  Tex.  50;  Collin  Cou.nty  Nat. 
Bank  r.  Hughes  (Tex.  Civ.  App'.),  154 
S.  W.  1181;  Delaume  v.  Beaumont  Irr. 
Co.  (Tex.  Civ.  App.),  136  S.  W.  518; 
Coleman  v.  Zapp  (Tex.  Civ.  App.),  135 
S.  W.  730.  Vt.— State  Treasurer  r. 
Foster,  7  Vt.  52.  Va.— White's  Admr. 
f.  Palmer,  110  Va.  490,  66  S.  E.  44; 
Lavell  V.  McCurdy's  Exrs.,  77  Va. 
763. 

Contra,  Greenwav  v.  Dare,  6  N.  J.  L. 
305;  Bilbo  r.  Alden,  4  Heisk.  (Tenn.) 
31;  Bank  of  the  State  r.  Vance's  Admr., 
9  Yerg.  (Tenn.)  471,  modifying  Carter 
t'.  Carriger's  Admr.,  3  Yerg.  (Tenn.) 
411,  24  Am.  Dec.  585.  See  generally 
the  title   "Scire  Facias." 

fa]  Scire  facias  to  revive  a  judg- 
ment may  be  regarded  as  a  suit  there- 
on, when  it  is  not  the  proper  mode 
of  revival.  Hanson  v.  Jacks,  22  Ala 
549. 


65.  U.  S.— Lafayette  v.  Wonderly,  92 
Fed.  313,  34  C.  C.  A.  360,  with  action 
of  debt.  Ark. — Brearly  v.  Peay,  23 
Ark.  172.  Mo. — Garner  v.  Hays,  3  Mo. 
436.  Tex.— Houston  r.  Emery,  76  Tex, 
282,  13  S.  W.  264. 

[a]  Notice  of  a  motion  to  amend 
the  judgment  may  be  united  with  a 
scire  facias  to  revive  the  same  judg- 
ment.    Glass  V.  Glass,  24  Ala.  468. 

66.  U.  S. — Brown  v.  Chesapeake,  etc. 
Canal  Co.,  4  Fed.  770,  4  Hughes  584. 
Ala.— Ogden  v.  Smith,  14  Ala.  428. 
Ga.— Fulcher  r.  Mandell,  83  Ga.  715,  10 
S.  E.  582.  Md.— Lambson  v.  Moffett, 
61  Md.  426.  Miss. — Vick  r.  Chewning, 
31  Miss.  201.  Mo.— Goddard  r.  De- 
laney,  181  Mo.  564,  80  S.  W.  886. 

67.  Revburn  r.  Handlan,  165  Mo. 
App.  412"  147  S.  W.  846;  Bick  V. 
Vaughn,  140  Mo.   App.  595,  120  S.  W. 

68.  Ga.— Hill  &  Co.  v.  Neal,  52  Ga. 
618. 

92.  Ky. — Edwards  r.  Coleman,  2  A.  K. 
Marsh.  249.  Pa. — Chambers  v.  Carson, 
2  Whart.  365;  Lesley  v.  Nones,  7  Serg. 

6  R.  410. 

69.  Ga.— Hill  &  Co.  r.  Neal,  52  Ga. 
92.  Ky. — Edwards  r.  Coleman,  2  A.  K. 
Marsh.  249.  Pa. — Chambers  v.  Carson, 
2   Whart.    (Pa.)    365;   Lesley  v.  Nones, 

7  Serg.   &   R.  410. 

70.  Del.— Buker  v.  Carroll,  1  Penne. 
112,  39  Atl.  784.  Mo. — Kincaid  r.  Grif- 
fith, 64  ]\ro.  App.  673.  Neb. — Purer  v. 
Holmes,  73  Neb.  393,  102  N.  W.  764. 
N.  J.— Pears  r.  Bache,  1  N.  .L  L.  206, 
N.  Y.— State  Bank  r.  Eden,  17  Johns. 
105;  Lansing  r.  Lvons,  9  .Johns.  84, 
N.  0.— Hinton  r.  Oliver,  19  N.  C.  519, 
Tenn. — Whitworth  v.  Thompson,  8  Lea 
4S0;    Keith    r.   IMetcalf.   2   Swan    74. 

[al  Where  affidavit  is  required  to 
revive  a  judgment  after  the  lapse  of 
twenty  years,  the  objection  to  revival 
without    affidavit    may     be     cured    by 
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affidavit   that   the  judgment    remains    unsatisfied,    unless    this    pro- 
cedure is  avoided  bv  agreement  of  the  parties." 

3.  Form  and  Sufficiency  of  Writ.^2_a.  Generalhj.  —  A  scire 
facias  to  revive  a  judgment,  being  a  judicial  writ,  must  pursue  the 
nature  of  the  judgment."  It  should  show  the  court  from  which  it 
issues,'^^  and  to  which  it  is  made  returnable ;"  name  the  court  wherein 
the  judgment  sought  to  be  revived  was  rendered,'^^  and  the  term 
thereof;"  describe  the  parties  to  be  charged ;^^  accurately  set  forth 
and  describe  the  judgment  upon  which  it  is  founded,'^^  as  to  amount 
and  date   of  recovery,^"   the  parties  named  therein,^^   and  state  the 


amendment.      Fogg    v.    Gibbs,    8    Baxt. 
(Tenn.)    464. 

71.  Lyon  v.  Cleveland,  170  Pa.  611, 
33  Atl.  143,  50  Am.  St.  Eep.  782,  30 
L  E.  A.  400;  Landon  v.  Brown,  160 
Pa.  538,  28  Atl.  921, 

[a]  Consent  to  the  revival  of  a 
judgment  will  operate  to  estop  the  de- 
fendant from  afterwards  objecting  to, 
or  defending  against  such  revival.  Mc- 
Lain  V.  Parker,  88  Kan.  717,  129  Pac. 
1140. 

[b]  Amicable  Scire  Pacias.  —  In 
Pennsylvania  the  practice  permits  a 
judgment  to  be  revived  by  a  written 
consent  thereto,  or  agreement,  in  the 
nature  of  a  writ  of  scire  facias  with 
confession  of  the  judgment  set  out, 
signed  by  the  person  to  be  bound  by 
the  revival,  which  must  be  docketed, 
but  requires  no  judicial  action  to  give 
it  the  force  and  effect  of  a  judgment 
of  revival  on  scire  facias  proceedings. 
Lyon  V.  Cleveland,  170  Pa.  611,  33 
AtL  143,  50  Am.  St.  P  "p.  782,  30  L. 
E.  A.  400;  Landon  v.  Brown,  160  Pa. 
538,  28  Atl.  921;  Yeager's  Appeal,  129 
Pa.  268,  18  Atl.  137;  Nyman 's  Appeal, 
71  Pa.  447;  Edwards'  Appeal,  66  Pa. 
89;  Diese  v.  Fackler,  58  Pa.  109;  In  re 
Sames'  Appeal,  26  Pa.  184;  Eeed 's  Ap- 
peal, 7  Pa.  65;  McCleary's  Appeal,  1 
Watts  &  S.  299;  Stark  v.  Overfield,  1 
C.  PI.  36;  Armstrong  v.  Barrowcliff,  1 
C.  PI.  31;  Campbell's  Appeal,  22  Pa. 
Super.  432;  Dreifus  V.  Denmark,  11 
Phila.  612;  Eailroad  Co.  v.  Mercer,  11 
Phila.  226. 

72.  See  generally  the  title  "Scire 
Facias." 

73.  Ark. — Calhoun  v.  Adams,  43 
Ark.  238.  Tex. — Carson  v.  Moore,  23 
Tex.  450.  Va. — White's  Admr.  v. 
Palmer,  110  Va.  490,  66  S.  E.  44. 

74.  Anthony  v.  Humphries,  9  Ark. 
176. 
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Jurisdiction  of  proceedings  to  revive, 

see  supra,  IV. 

75.  Anthony  v.  Humphries,  9  Ark. 
176. 

76.  Ala. — Duncan  v.  Hargrove,  18 
Ala.  77.  Ky.— Wood  v.  Coghill,  7  Mon. 
601;  Coleman  v.  Edwards,  4  Bibb  347. 
Pa.— Miller  v.  Fees,  3  Pa.  L.  J.  243,  2 
Clark  27. 

77.  Coleman  v.  Edwards,  4  Bibb 
(Ky.)  347;  Wood  v.  Coghill,  7  Mon. 
(Ky.)    601. 

78.  Pickett  V.  Pickett,  1  How. 
(Miss.)  267;  Dougherty  v.  Hurt's 
Heirs,   6  Humph.    (Tenn.)    430. 

Parties  to  proceedings  to  revive,  see 
supra,   V. 

79.  U.  S.— Green  v.  Watkins,  6 
Wheat.  (U.  S.)  260,  5  L.  ed.  256.  Ala. 
Toulmin  v.  Bennett,  3  Stew.  &  P.  220. 
Ky. — Ward  v.  Prather's  Admr.,  1  J.  J. 
Marsh.  4.  Md. — McKnew  v.  Duvall,  45 
Md.  501;  Warfield  v.  Brewer,  4  Gill 
265.  N.  C. — Barrow  v.  Arrenton,  23 
N.  C.  223.  Ohio.— Wolf  v.  Pounsford, 
4  Ohio  397.  Pa. — Landon  v.  Brown, 
160  Pa.  538,  28  Atl.  921;  Pichter  V. 
Cummings,  60  Pa.  441;  Arrison  v. 
Com.,  1  Watts  374.  S.  C— Cash  v. 
I>yle,  2  Brev.  183.  Tex. — Carson  v. 
Moore,  23  Tex.  450;  Davidson  v.  State, 
20  Tex.  649;  Delaune  v.  Beaumont  Irr. 
Co.  (Tex.  Civ.  App.),  136  S.  W.  518. 
Utah.— Davidson  v.  Hunter,  22  Utah 
117,  61    Pac.  556. 

What  judgments  may  be  revived,  see 
supra,   II. 

80.  U.  S. — Brown  v.  Chesapeake,  etc. 
Canal  Co.,  4  Fed.  770,  4  Hughes  584. 
Ala.— Barron  v.  Tart,  19  Ala.  78.  Ark. 
Bolinger  v.  Fowler,  14  Ark.  27.  Ohio. 
Wolf  V.  Pounsford,  4  Ohio  397.  Pa. 
Deitrich's  Appeal,  107  Pa.  174;  Park 
V.  Webb,  3  Phila.  32.  S.  C— Porter 
V.  Brisbane,  1  Brev.  456.  Va.— White's 
Admr.  v.  Palmer,  110  Va.  490,  66  S.  E. 
44. 

81.  Ind.— Allen  v.   Chadsey,  1  Ina. 
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demand  against  wliich  defendant  is  cited  to  show  eause,^^  -without 
substantial  variance  from  the  judgment  to  be  revived.**'' 

The  vvrit  must  state  facts  sufficient  to  show  grounds  for  its  is- 
suance,** and  show  phiintiff's  right  of  recovery  against  the  parties 
sought  to  be  charged  with  the  lien  of  the  judgment, ^^  in  the  manner 
of  a  declaration,  that  the  defendants  may  properly  plead  thereto.*® 
Where  these  are  heirs  or  terre-tenants,  the  lands  sought  to  be  sub- 
jected to  the  lien  of  the  judgment  should  be  particularly  described 
in  the  writ.*^ 

b.  Amenchnent  of  Writ.  —  A  variance  in  the  writ  of  scire  facias 
which  is  merely  formal,  or  an  irregularity  which  does  not  affect  the 


899,  1  Smith  200.  Pa.— Deitrieh 's  Ap- 
peal, 107  Pa.  174.  Va. — White's  Admr. 
r.  Palmer,  110  Va.  490,  66  S.  E.  44; 
Richardson  f.  Prince  George  Justices, 
11  Gratt.   (52  Va.)   190. 

82.  Ala.— Glass  v.  Glass,  24  Ala, 
46S.  D.  C— Starkweather  v.  West  End 
Nat.  Bank,  21  App.  Gas.  281.  Pa. 
In  re  Cake,  186  Pa.  412,  40  Atl.  568; 
Cornelius  v.  Junior,  5  Phila.  171.  Tenn. 
Frierson  v.  Harris,  5  Coldw.  146,  94 
Am.  Dec.  220. 

83.  Neb. — Lubker  v.  Grand  Detour 
Plow  Co.,  53  Neb.  Ill,  73  N.  W.  457. 
Pa.— 7«  re  Dougherty's  Est.,  0  Watts 
&  S.  189,  42  Am.  Dec.  326.  Tex.— De- 
laune  v.  Beaumont  Irr.  Co.  (Tex.  Civ. 
App.),  136  S.  W.  518. 

84.  Ala.— Miller  v.  Shackelford,  16 
Ala.  95.  Ark.- Hicks  r.  State,  3  Ark. 
313.  Fla.— Union  Bank  v.  Powell's 
Heirs,  3  Fla.  175,  52  Am.  Dec.  367; 
Brown  r.  Harlev,  2  Fla.  159.  111.— Wil- 
son v.  School  Trustees,  138  HI.  285,  27 
N.  E.  1103;  Smith  v.  Stevens,  133  HI. 
183,  24  N.  E.  511;  Albin  v.  People,  46 
III.  372.  Ind.— Davidson  r.  Alvord,  3 
Ind.  1;  Graham  r.  Smith,  1  Black.  414; 
Lasselle  v.  Godfroy,  1  Blackf.  297.  Ky. 
Wood  r.  Coghill,  "^7  Mon.  601;  Dozier 
f.  Gore,  1  Litt.  163;  Huev's  Admr.  t: 
Redden 's  Heirs,  3  Dana  488;  Griffith's 
Heirs  r.  Wilson,  1  J.  J.  Marsh.  209. 
Md.— Nesbit  v.  Manro,  11  Gill  &  J. 
261;  Warfield  r.  Brewer,  4  Gill  265. 
Mo. — Bick  r.  Vaughn,  140  Mo.  App. 
595,  120  S.  W.  618.  Ohio.— Hough 's 
Lessee  v.  Norton,  9  Ohio  45;  Weaver 
V.  Reese,  6  Ohio  418;  Union  Bank  v. 
Meigs'  Admx.,  5  Ohio  312;  Wolf  f. 
Pounsford.  4  Ohio  397;  McVickar  v. 
Ludlow's  Heirs,  2  Ohio  246.  Pa.— Hum- 
mel V.  Lilly,  188  Pa.  463,  41  Atl.  613, 
68  Am.  St.  Rep.  879.  Tex.— Waller  r. 
Huff,  9  Tex.  530;  Henry  v.  Red  Water 


Lumb.  Co.,  46  Tex.  Civ.  App.  179,  102 
S.  W.  749.  Va.— Gedney  v.  Com.,  14 
Gratt.  (55  Va.)  318;  Evans  V.  Free- 
laud,  3  Munf.  (17  Va.)  119. 

Grounds  for  revival,  see  supra,  III. 

85.  U.  S.— Wonderly  i-.  Lafayette 
Countv,  74  Fed.  702.  111.— Wilson  V 
School  Trustees,  144  111.  29,  33  N.  E, 
194;  Smith  r.  Stevens,  133  111.  183,  24 
N.  E.  511.  Ind.— Walker  v.  Hood,  5 
Black.  266;  Graham  r.  Smith,  1  Blackf. 
414.  Ky. — Huev's  Admr.  v.  Redden 'a 
Heirs,  3  Dana  488.  Md.— Warfield  V. 
Brewer,  4  Gill  265.  Pa. — McEjnney  v. 
Mehaffey,  7  Watts  &  S.  276;  Campbell's 
Estate,  22  Pa.  Super.  432.  S.  C— Whit- 
ing V.  Pritchard,  1  Rich.  L.  304.  Tenn. 
Carson  v.  Richardson,  3  Hayw.  231; 
Keith  V.  Metcalf,  2  Swan  74.  Tex. 
Henry  v.  Red  Water  Lumb.  Co.,  46 
Tex.  Civ.  App.  179,  102  S.  W.  749. 
Vt.— Gibson  r.  Davis,  22  Vt.  374.  Va. 
Rogers  v.  Denham,  2  Gratt.  (43  Va.) 
200. 

86.  U.  S.— Winder  v.  Caldwell,  14 
How.  (U.  S.)  434,  14  L.  ed.  487;  Way- 
man  V.  Southard,  10  Wheat.  1,  6  L.  ed. 
253.  Ind. — Lasselle  r.  Godfroy,  1 
Blackf.  297.  Mich.— McRoberts  v.  Ly- 
on, 79  Mich.  25,  44  N.  W.  160.  Va. 
Gedney  v.  Com.,  14  Gratt.  (55  Va.) 
318. 

[a]  It  should  be  sufficiently  certain 
to  enable  the  court  to  give  judgment. 
Pickett  V.  Pickett,  1  How.  (Miss.) 
267. 

That  writ  serves  purpose  of  declara- 
tion, see   infra,  VI,  B,  5. 

87.  Ala.— Ogden  r.  Smith,  14  Ala. 
428.  Md.— Bish  r.  Williar,  59  Md.  382. 
Ohio. — LTnion  Bank  v.  Meigs'  Admx., 
5  Ohio  312.  S.  C— Whiting  v.  Pritch- 
ard, 1  Rich.  L.  304. 

Compare  Commercial  Bank  v.  Ken- 
dall, 13  Smed.  &  M.   (Miss.)   278. 

Vol.  XVI 


516 


JUDGMENTS  AND  DECREES,  REVIVAL  OF 


jurisdiction,  ig  not  a  fatal  defect,  and  if  not  waived,  may  be  amended 
in  conformity  with  the  judgment.^'  .       .      ■       n     • 

4  Service  and  Return  of  Writ.^^  —  The  writ  of  scire  facias  must 
be  served  upon  all  persons  sought  to  be  bound  by  the  proceedings,«° 
to  make  the  judgment  rendered  therein  binding  upon  them  ;^^  a  fail- 
ure of  service  upon  the  defendant,^-  or  a  joint  defendant,^^  will  in- 
validate the  judgment  of  revival.'** 

Personal  service  must  be  had  where  the  defendant  is  within  the 
jurisdiction  ^^  as  in  the  case  of  a  summons  f^  but  constructive  service 


See  the   title   "Scire  Facias,"   m  a 
later  volume  of  this  work. 

88      U.    S. — Wonderly    v.    Lafayette 
County,   74   Fed.    702.     Axk.— Ward   v. 
Sturdivant,    96    Ark.    434,    132    S.    W. 
204;    Anthony    v.    Humphries,    11    Ark. 
663.     D.  C— Starkweather  v.  West  End 
Nat.    Bank,    21    App.    Cas.     281.       Ga. 
Shepherd    v.    Eyan,    53    Ga.    563.     Ind. 
Davidson  f.   Alvord,   3   Ind.   1,   amend- 
ment   permitted   at    any     time     before 
judgment.     Ky.— Patrick   v.   Woods,    3 
Bibb  232;  Constantino  v.  Major,  6  J.  J. 
Marsh.  621;  Thompson  v.  Dougherty,  3 
J      J.     Marsh.     564.       Md.— Garey     v. 
Sangston,    64    Md.    31,    20    Atl.    1034. 
Miss.— Locke   v.   Brady,    30    Miss.    21. 
Mo.— Eeyburn     V.     Handlan,     165     Mo. 
App.  412,  147   S.  W.  846.     N.  C— Wil- 
liams f.  Lee,  4  N.  C.  578.     Pa.— Camp- 
bell's Appeal,  118  Pa.  128,  12  Atl.  299; 
McMurrav's  Admrs.  v.  Hopper,  43  Pa. 
468;    Dickerson's    Appeal,    7     Pa.     255; 
hi  re  Dougherty's  Est.,  9  Watts  &  S. 
189,  42   Am.   Dec.  326;   Maus  v.  Maus, 
5  Watts  315.     S.  C— Smith  v.  Brisbane, 
2      Bay     557.       Tenn. — Whitworth     v. 
Thompson,  8  Lea  480;  Bryant  v.  Smith, 
7    Coldw.    113.     Tex. — Polnae   v.   State, 
46  Tex.  Crim.  70,  80  S.  W.  381;  Henry 
V.  Red  Water  Lumb.  Co.,  46  Tex.  Civ. 
App.    179,    102    S.    W.    749;     Smith     v. 
Boatman   Sav.  Bank,   1   Tex.  Civ.   App. 
115,   20   S.   W.    1119. 

[a]  The  writ  may  be  amended  as 
to  amount,  when  correct  in  every  other 
particular.  Schmidt  ;;.  Zeigler,  30  Fsu 
Super.  104. 

89.  Service  of  process  generally,  see 
the  title  "Service  of  Process  and 
Papers." 

90.  Ark. — Greer  v.  State  Bank,  10 
Ark.  455.  Ga.— Phillips  v.  Wait,  106 
Ga.  589,  32  S.  E.  842;  Donaldson  v. 
Dodd,  79  Ga.  763,  4  S.  E.  157.  Pa. 
White  V.  Harden,  154  Pa.  387,  26  Atl. 
312;  Dickerson's  Appeal,  7  Pa.  25.'5; 
In  re  Dohner,  1  Pa.  101.  Tenn.— Crutch- 
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field  t:  Stewart,  10  Yerg.  237;  Roberts 
V.  Busby,  3  Hayw.  299. 

Parties    to    proceedings    to    revive, 

see  supra,  Y. 


91.  Ga. — Donaldson  v.  Dodd,  79  Ga. 
763,  4  S.  E.  157.  Kan. — Selders  v. 
Boyle,  5  Kan.  App.  451,  49  Pac.  320; 
Gruble  v.  Wood,  27  Kan.  535.  Vt. 
Betts  V.  Johnson,  68  Vt.  549,  35  Atl. 
489;   Rice  v.  Talmadge,  20   Vt.   378. 

92.  Owens  v.  Henry,  161  U.  S.  642, 
16  Sup.  Ct.  693,  40  L.  ed.  837;  Planters' 
Bank  v.  Chester,  11  Humph.  (Tenn.) 
578;  Simmons  v.  Wood,  6  Yerg.  (Tenn.) 
518. 

93.  Ga. — Funderburk  V.  Smith,  74 
Ga.  515.  111.— Eastman  v.  Crawford, 
126  111.  App.  320.  Ky.— Case  v.  Day, 
9  B.  Mon.  47;  Lynch  v.  Sanders,  9  Dana 
59;  Williams  v.  Fowler,  3  Mon.  316. 
Va. — Early  v.  Clarkson  's  Admr.,  7  Leigh 
(34  Va.)   83. 

94.  Issuance  of  alias  and  pluriea 
writs  upon  failure  of  service,  see 
infra,  VI,  B,  9. 

95.  Ga.— Phillips  v.  Wait,  106  Ga. 
589,  32  S.  E.  842;  Dickinson  v.  Al- 
lison, 10  Ga.  557,  personal  service  by 
the  sheriff.  la.— Mudge  v.  Livermore, 
148  Iowa  472,  123  N.  W.  199.  Kan. 
Mendenhall  v.  Robinson,  56  Kan.  633, 
44  Pac.  610.  N.  Y.— Feeter  v.  Me- 
Combs,  1  Wend.  19.  Vt.— Betta  v. 
Johnson,   68    Vt.  549,   35    Atl.   489. 

[a]  Service  of  writ  by  leaving  a 
copy  at  the  most  notorious  place  of 
abode  of  the  defendant  was  held  to 
be  insufficient  in  Atwood  v.  Hirsch 
Bros.,  123   Ga.  734,  51   S.  E.  742. 

96.  Ga.— Phillips  v.  Wait,  106  Ga. 
589,  32  S.  E.  842.  Kan.— Gruble  v. 
Wood,  27  Kan.  535.  Mo.— Andrews  v. 
Buckbee,  77  Mo.  428.  Okla.— Wilson 
V.  McCornack,  10  Okla.  180,  61  Pac. 
1068.  Pa. — Buchanan  v.  Specht,  1  Phila. 
059 

"  See   generally  the  title   "Service  of 
Process  and  Papers.'^ 
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may  be  hail  upon  a  non-residont  dpfondant.^^  At  common  law,  two 
returns  of  nihil  habet  are  equivalent  to  personal  service  of  the  writ.^^ 

Return.09  -The  facts  of  tlie  service  should  be  set  out  in  the  officer's 
return  thereof  as  fully  and  accurately  as  may  be  done.^  The  return 
may  be  corrected  so  as  to  make  it  conform  to  the  truth. - 

5.  Pleadings.  —  a.  Generally.  —  In  a  proceeding  to  revive  a  judg- 
ment, the  writ  of  scire  facias  seizes  the  double  purpose  of  a  declara- 
tion and  a  summons;^  a  petition  or  declaration  to  revive  is  unneces- 
sary.* 


97.  U.  S.— Crawford  v.  Foster,  84 
Fe.l.  939,  28  C.  C.  A.  576,  56  U.  S. 
App.  231.  See  Mitchell  &  Rammels- 
burg  Furniture  Co.  V.  Sampson,  45  Fed. 
111.  Ark.— Waldstein  v.  Williams,  101 
Ark.  404,  142  S.  W.  834,  37  L.  R.  A. 
(N.  S.)  1162.  Ind. — Walker  v.  Hood, 
5  Blaekf.  266.  la.— Mudge  v.  Liver- 
more,  148  Iowa  472,  123  N.  W.  199. 
Kan.— Ow  v.  Dalhoff,  90  Kan.  329,  133 
Pac.  569;  Hartz  v.  Fitts,  89  Kan.  751, 
132  Pac.  1187.  Mass. — Comstock  v.  Hol- 
brook,  16  Gray  111.  S.  C— Treasurers 
V.  Tarrant,  1   Hill  7. 

[a]  Defendant  Removing  From  Jur- 
isdiction.— Service  by  publication  is 
good  against  a  defendant  who  waa 
personahy  served  in  the  original  action, 
•where  he  has,  during  the  interim, 
moved  from  the  jurisdiction.  Collin 
County  Nat.  Bank  v.  Hughes  (Tex. 
Civ.  App.),  154  S.  W.  1181. 

[b]  A  curator  ad  hoc  may  be  ap- 
pointed in  Louisiana  upon  wliom  serv- 
ice may  be  had,  where  defendant  re- 
sides in  another  state.  Bcrtron  v. 
Stewart,  43  La.  Ann.  1171,  10  So.  295. 

98.  U.  S.— Brown  V.  Wygant,  163 
U.  S.  618,  16  Sup.  Ct.  1159,  41  L.  ed. 
2S4;  Davis  r.  Davis,  164  Fed.  281. 
Ha.— Barrow  v.  Bailey,  5  Fla.  9.  111. 
Choate  r.  People,  19  111.  63;  Sans  r. 
People,  8  111.  327.  Mo. — Kratz  r.  Pres- 
ton, 52  Mo.  App.  251.  N.  Y. — Cum- 
ming  V.  Eden,  1  Cow.  70.  Ohio. — Dun- 
levy  V.  Eoss,  Wright  287.  Pa.— Miner 
V.  Graham,  24  Pa.  491;  Chambers  r. 
Carson,  2  Whart.  9;  Warder  r.  Tainter, 
4  Watts  270.  Eng.— Bromley  v.  Little- 
ton, Yelv.   112,  80  Eng.  Reprint   76. 

99.  See  generally  the  title  "Re- 
turns. ' ' 

1.  Ky.— Bruce  r.  Colgan,  2  Litt.  284. 
Md.— Thomas  r.  Farmers'  Bank,  46  Md. 
43.  Pa. — Chahoon  v.  Hollenback,  16 
Serg.  &  R.  425,  16  Am.  Dec.  587.  S.  C. 
Ingram  r.  Belk,  2  Strobh.  207,  47  Am. 
Deo.  591. 


2.  U.  S.— Mandeville  v.  McDonald, 
3  Cranch  C.  C.  631,  16  Fed.  Gas.  No. 
9,013.  Md.— Berry  v.  Griffith,  2  Har. 
&  G.  337,  18  Am.  Dec.  309.  Tex.— Pol- 
nac  V.  State,  46  Tex.  Crim.  70,  80  S. 
W.   381. 

3.  Ark. — Calhown  r.  Adams,  43  Ark 
238.  111.— Farris  r.  People,  58  111.  26, 
Md.— Bish  v.  Williar,  59  Md.382;  Bowie 
r.  Noale,  41  Md.  124;  Nesbit  v.  Manro, 
11  Gill  &  J.  261.  Tenn.— State  r.  Rob- 
inson, 8  Yerg.  370i  Va.— White's 
Admr.  V.  Palmer,  110  Va.  490,  66  S.  E 
44. 

Form  and  sufficiency  of  writ  of  scire 
facias,  see  supra,  VI,  B,  3. 

4.  Ark. — Calhoun  r.  Adams,  43  Ark. 
238.  Fla. — Brown  v.  Harley,  2  Fla.  159. 
Mo.— Garner  r.  Havs,  3  Mo.  436;  Bick 
)-.  Vaughn,  140  Mo.  App.  595,  120  S. 
W.  618;  Merchants'  Mut.  Ins.  Co.  v. 
Hill,  17  Mo.  App.  590.  Tex.— Hopkins 
r.  Howard,  12  Tex.  7;  Polnac  r.  State, 
46  Tex.  Crim.  70,  80  S.  W.  381,  judg- 
ment revived  on  mere  motion.  Va. 
White's  Admr.  r.  Palmer,  110  Va.  490, 
66  S.  E.  44  (writ  of  scire  facias  is  the 
only  pleading  in  the  proceeding) ;  Mc- 
Veigh r.  Bank  of  Old  Dominion,  76  Va. 
267;  Williamson  r.  Crawford,  7  Graft. 
(48  Va.)  202,  last  two  cases  hold  that 
neither  a  declaration  nor  rule  to  plead 
are  necessary.  Eng. — Blake  r.  Dode- 
mead,  2  Str."'775,  93   Eng.  Reprint  840. 

[a]  It  is  entirely  proper  that  a 
petition  should  be  filed;  but  is  not  a 
pleading  any  more  than  a  petition  for 
a  habeas  corpus  or  a  mandamus  is  a 
pleading.  It  is  like  the  petition  in 
proceedings  by  habeas  corpus,  merely 
a  suggestion  to  the  court  of  the  facta 
upon  which  the  petitioner  predicates 
his  right  to  have  the  scire  facias  issue. 
Such  a  suggestion  may  be  made  ore 
tenus.  It  is  in  no  sense  a  pleading, 
or  the  foundation  of  an  action.  Mer- 
chants' Mut.  Ins.  Co.  V.  Hill,  17  Mo. 
App.  590. 
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b.  Plea  or  xinswcr  and  Defenses  Raised  Tlierehy.  —  Wliile  a  pro- 
eeocling  by  scire  facias  to  revive  a  judgment  is,  according  to  the 
weiR-lit  of  anthority,  a  continuation  of  the  former  proceeding,^  it 
partakes  sufficiently  of  the  nature  of  an  original  action  to  entitle 
the  defendant  to  appear  and  plead  thereto.*'  Indeed,  a  defendant  is 
bound  to  plead  all  matters  of  defense  that  he  has  just  as  he  would 
in  an  ordinary  suitJ 

A  defendant  may  plead  nul  tiel  record.^    He  may  also  plead*'  pay- 


5.  See  supra,  VI,  B,  1. 

6.  See  the  following:  Axk. — Hubbard 
V.  Bolls,  7  Ark.  442.  111.— Eeed  v. 
Waterbury  Nat.  Bank,  135  111.  App. 
165.  Md.— Brooks  v.  Preston,  106  Md. 
693,  68  Atl.  294;  Gott  v.  State,  44  Md. 
319.  Mo.— Glidden-Felt  Mf^,  Co.  v. 
Eobinson,  163  Mo.  App.  488,  143  S. 
W.  1111;  Biek  -;;.  Vaughn,  140  Mo.  App. 
595,  120  S.  W.  618;  Long  v.  Thormond, 
83  Mo.  App.  227,  231;  Armstrong  v. 
Crooks,  83  Mo.  App.  141. 

[a]  The  plea  is  to  the  writ  of  scire 
facias,  and  not  to  the  petition  there- 
for. Glidden-Felt  Mfg.  Co.  r.  Eobin- 
son, 163  Mo.  App.  488,  143  S.  W.  1111. 

7.  Ward  v.  Sturdivant,  96  Ark.  434, 
132  S.  W.  204. 

8.  See  the  following:  U.  S. — Bergen 
V.  Williams,  4  McLean  125,  3  Fed.  Cas. 
No.  1,340.  D.  C. — Harper  v.  Cunning- 
ham, 8  App.  Cas.  430.  Ga. — Hagins 
r.  Blitch,  6  Ga.  App.  839,  65  S.  E. 
1082.  111.— Bank  of  Eau  Claire  v.  Eeed, 
232  III.  238,  83  N.  E.  820;  Waterbury 
Nat.  Bank  v.  Eeed,  231  111.  246,  83 
N.  E.  188;  Greene  v.  Sehwing,  187  111. 
App.  635;  Eeed  v.  Bank  of  Eau  Claire, 
136  111.  App.  378;  Eeed  V.  Waterbury 
Nat.  Bank,  135  111.  App.  165.  Md. 
Hager  r.  Cochran,  66  Md.  253,  7  Atl. 
462.  Mo. — George  v.  Middough,  62  Mo. 
549;  Jeffries  v.  Wright,  51  Mo.  215; 
Watkins  v.  State,  7  Mo.  334;  Glidden- 
Felt  Mfg.  Co.  V.  Eobinson,  163  Mo. 
App.  488,  143  S.  W.  1111.  Neb.— St. 
Paul  Harvester  Co.  v.  Mahs,  82  Neb. 
336,  117  N.  W.  702;  Enewold  v.  Olsen, 
39  Neb.  59,  57  N.  W.  765,  42  Am.  St. 
Eep.  557,  22  L.  E.  A.  573.  Ore.— Mc- 
Cracken  i\  Swartz,  5  Ore.  62.  Pa. 
Dowling  V.  McGregor,  91   Pa.  410. 

See  generally  the  title  "Nul  Tiel 
Record." 

[a]  Under  such  a  plea,  the  defend- 
ant may  show  (1)  that  the  judgment 
is  void  for  want  of  jurisdiction,  when 
apparent  from  the  record.  U.  S. — Board 
of  Comrs.  of  Hertford,  County  v.  Tome, 
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153  Fed.  81,  82  C.  C.  A.  215;  King 
r.  Davis,  137  Fed.  198.  Ark.— Anthony 
r.  Humphries,  9  Ark.  176.  Del.— Fran- 
kel  V.  Satterfield,  9  Houst.  201,  19  Atl. 
898.  D.  C. — Harper  v.  Cunningham,  8 
App.  Cas.  430.  Ga.— Bell  v.  Verdel,  140 
Ga.  768,  79  S.  E.  849;  Austell  f.  Lang- 
ston,  133  Ga.  738,  66  S.  E.  917;  Thomas 
V,  Towns,  66  Ga.  78.  111.— Eeed  v.  Bank 
of  Eau  Claire,  136  111.  App.  378.  La. 
7)1  re  Board  of  Admrs.  Fourth  Drainage 
District,  37  La.  Ann.  916.  Neb.— St. 
Paul  Harvester  Co.  v.  Mahs,  82  Neb. 
336,  117  N.  W.  702;  Wittstruck  V. 
Temple,  58  Neb.  16,  78  N.  W.  456; 
Enewold  v.  Olsen,  39  Neb.  59,  57  N. 
W.  765,  42  Am.  St.  Eep.  557,  22  L.  E. 
A.  573.  Ohio.— Meyer  v.  Zane,  3  Ohio 
305.  Pa.— Barber  v.  Chandler,  17  Pa. 
48,  55  Am.  Dec.  533.  Tex.— Ulmer  v. 
Frankland  (Tex.  Civ.  App.),  27  S.  W. 
766.  (2)  And  may  take  advantage  of 
a  fatal  variance  between  the  writ  and 
the  judgment  to  be  revived,  but  not 
of  variance  which  is  merely  formal. 
See  the  following:  Ala. — Duncan  V. 
Hargrove,  22  Ala.  150;  Barrow  V. 
Pagles,  6  Ala.  462.  Mo.— Glidden-Felt 
Mfg.  Co.  V.  Eobinson,  163  Mo.  488,  143 
S.  W.  1111.  N.  J. — Phillips  V.  Hunt, 
1  N.  J.  L.  137.  Pa. — Peterson  v.  Loth- 
rop,  34  Pa.  223;  In  re  Dougherty's 
Estate,  9  Watts  &  S.  189,  42  Am.  Dec. 
326;  Hersch  V.  Groff,  2  Watts  &  S. 
449;  Walker  v.  Pennell,  15  Serg.  &  E. 
68;  Miller  r.  Fees,  3  Pa.  L.  J.  243,  2 
Clark  27.  Tex.— Booth  v.  Pickett,  53 
Tex.  436.  (3)  That  the  judgment  was 
interlocutory  and  not  final  may  be 
sliown  under  such  plea  also.  Clark  v. 
Digges,  5  Gill  (Md.)  109.  See  also 
the  tide  "Nul  Tiel  Record." 

9.     See  the  following:  Del.— De  Ford 
r.    Green,    1    Marv.    316,   40    Atl.   1120.       , 
Fla.— Dickerson    v.    Campbell,    47    Fla.       M 
147,  35  So.  986,  110  Am.  St.  Eep.  116.       " 
lU.— Bank  of  Eau   Claire  v.  Eeed,  232 
111.    238,    83    N.     E.     820;      Greene     v. 
Sehwing,  187  111.  App.  635.    La.— Hay- 
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mcnt  of  the  judgment.  He  cannot  plead  nil  debit,  however."  But 
while  the  defendant  is  limited  to  these  two  pleas  on  the  general  issue," 
he  may  interpose  certain  special  pleas  or  defenses.^^  But  he  cannot 
plead  matters  which  were  only  appropriate  defenses  in  a  proceeding 
to  open  the  original  judgment, ^^  or  which  might  have  been  pleaded 


den  V.  Sheriff,  43  La.  Ann.  385,  8  So. 
919.  Md.— Blackburn  r.  Beall,  21  Md. 
208.  Neb.— St.  Paul  Harvester  Co.  v. 
Mahs,  82  Neb.  336,  117  N.  W.  702; 
McCormick  v.  Carey,  62  Neb.  494,  87 
N  W.  172.  N.  C— Ballard  v.  Averitt, 
1  N.  C.  147,  3  N.  C.  110.  Ohio.— Ross 
r.  Gilmore,  3  Ohio  63;  Nestlerode  v. 
I'oster,  8  Ohio  Cir.  Ct.  70,  4  Ohio  Cir. 
Pec.  385.  Ore. — McCracken  v.  Swartz, 
5  Ore.  62.  Pa.— Smith  v.  Coray,  196 
Pa.  602,  46  Atl.  855;  Phillips  v.  Beatty, 
135  Pa.  431,  19  Atl.  1020;  Dowling  v. 
McGregor,  91  Pa.  410;  Curry  v.  Mor- 
rison, 40  Pa.  Super.  301;  Philadelphia 
V.  Peyton,  25  Pa.  Super.  350.  Tenn. 
Cowan  V.  Shields,  1  Overt.  64. 
See  generally  the  title  "Payment." 
[a]  Under  this  plea  the  defendant 
may  show  (1)  any  satisfaction  or  re- 
lease of  the  judgment.  Ark. — Calvert 
r.  Stone,  10  Ark.  491.  D.  C— Stark- 
weather V.  West  End  Nat.  Bank,  21 
App.  Cas.  281.  111. — Greene  r.  Schwing, 
1.S7  111.  App.  635.  Md.— Booth  v.  Camp- 
bell, 15  Md.  569.  N.  J.— Earle's  Admr. 
V.  Earle,  20  N.  J.  L.  347.  N.  Y.— Velie 
V.  Mvers,  14  Johns.  162.  Pa.— Smith 
r.  Coray,  196  Pa.  602,  46  Atl.  855. 
See  also  11  Ency.  of  Ev.  652.  (2)  Or 
an  accord  and  satisfaction.  McCul- 
lough  V.  Franklin  Coal  Co.,  21  Md, 
256;  Steltzer  r.  Steltzer,  10  Pa.  Super. 
310.  (3)  Advantage  may  also  be  taken 
of  the  presumption  of  payment  arising 
from  lapse  of  time.  Ark. — Ringgold 
r.  Randolph,  16  Ark.  212.  Del.— Do 
Ford  f.  Green,  1  Marv.  316,  40  Atl. 
1120.  Neb.— Wittstruck  r.  Temple,  5S 
Neb.  16,  78  N.  W.  456.  Pa.— A^an  Loon 
r.  Smith,  103  Pa.  238;  Steltzer  v. 
Steltzer,  10  Pa.  Super.  310;  Green  v. 
Plattsburg,  13  Pa.  Co.  Ct.  335. 

10.  Bergen  v.  "Williams,  4  McLean 
125,  3  Fed.  Cas.  No.   1,340. 

11.  la— Bank  of  Eau  Claire  r.  Reed, 
232  111.  238,  83  N.  E.  820;  Reed  r. 
Waterbury  Nat.  Bank,  135  111.  App. 
165.  Neb.— St.  Paul  Harvester  Co.  r. 
Mahs,  82  Neb.  336,  117  N.  W.  702. 
Ore.— "NfcCracken  v.  Swartz,  5  Ore.  62. 
Pa.— Dowling  r.  McGregor,  91   Pa.  410. 

fal  Defendant  cannot  plead  general 
denial  ot  each  and  every  allegation  of 


the  writ  not  admitted  in  his  answer. 
Wonderly  v.  Lafayette  County,  77  Fed. 
665. 

12.  See  McLeod  v.  Williams,  122 
N.  C.  451,  30  S.  E.  129,  and  generally 
the  cases  infra,  this  section. 

[a]  Statute  of  Limitations. — U.  S. 
Offutt  V.  Henderson,  2  Craneh  C.  C. 
55;^,  18  Fed.  Cas.  No.  10,451. 
Md.— Jones  v.  George,  80  Md.  294,  30 
Atl.  635;  Beanes  r.  Hamilton,  3  Gill 
275.  N.  M. — Browne  r.  Chavez,  9  N. 
M.  316,  54  Pac.  234.  N.  C— Lytle  v. 
Lytle,  94  N.  C.  683;  McDonald  v.  Dick- 
son, 85   N.   C.  248. 

See  generally  the  title  "Limitation 
of  Actions." 

[b]  The  plaintiff's  incapacity  to 
maintain  the  proceeding  may  be 
pleaded.  Brown  v.  Delafield,  1  App. 
Cas.    (D.   C.)    232. 

[c]  Abatement  by  Death  of  a  De- 
fendant.— Where  the  officer's  return 
discloses  the  fact  that  one  or  more 
of  the  defendants  is  dead,  a  plea  in 
abatement  is  the  proper  method  of 
taking  advantage  of  this  fact;  and  the 
plaintiff  may  join  issue  on  this  plea 
and  have  the  facts  ascertained  by  a 
jury.  Walden  i:  Craig,  14  Pet.  (U.'S.) 
147,  10  L.  ed.  393.  As  to  pleas  of 
abatement  generally,  s-ee  1  Standard 
Proc.   25,  et   scq. 

[d]  Where  Judgment  Entered  Upon 
Power  of  Attorney  To  Confess  Same. 
In  a  proceeding  to  revive  a  judgmenr 
which  was  entered  upon  a  power  of 
attorney  to  confess  judgment,  a  plea 
is  sufficient  which  states  that  the  de- 
fendant had  never  been  served  with 
process,  had  never  authorized  anyone 
to  appear  for  him,  or  had  never  author- 
ized anyone  to  empower  anyone  else 
to  appear  for  him  and  confess  judg- 
ment, and  had  never  waived  service 
of  process  or  submitted  himself  to  the 
jurisdiction  of  the  court.  Harper  '■. 
Cunningham,  8   App.   Cas.    (D.   C.)    4"0. 

[e]  Pendency  of  an  action  of  debt 
on  the  judgment  cannot  be  set  up  as 
a  defense.  Lafayette  r.  Wonderly,  92 
Fed.  313,  34  C.  C.  A.  360. 

13.  Schmidt  v.  Zeigler,  30  Pa.  Super. 
104. 
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to  a  former  scire  facias/*  or  matters  which  he  might  have  pleaded 
in  the  original  action  in  which  the  judgment  was  obtained  ;^°  nor  can 
he  plead  an  assignment  of  the  judgment.^*^ 


14.  Wilson  V.  Hurst,  Pet.  C.  C.  441, 
30  Fed.  Cas.  No.  17,809. 

15.  See  the  following:  U.  S.— Dick- 
son V.  Wilkinson,  3  How.  57,  11  L. 
ed.  491;  United  States  v.  Thompson, 
Gilp.  614,  28  Fed.  Cas.  No,  16,487; 
Penn  v.  Klyne,  Pet.  C.  C.  446,  19  Fed. 
Cas.  No.  10,936.  Ala.— Betancourt  v. 
Eberlin,  71  Ala.  461;  Duncan  d.  Har- 
grove, 22  Ala.  150;  Miller  v.  Shackel- 
ford, 16  Ala.  95.  Conn.— Bradford  v. 
Bradford,  5  Conn.  127;  Bobbins  v. 
Bacon,  1  Boot  548;  Hubbard  v.  Man- 
ning, Kirby  256.  D.  C— Willett  v.  Ot- 
terback,  9  Mackey  324;  Loeber  v. 
Moore,  9  Mackey  1.  Ga.— Camp  v. 
Baker,  40  Ga.  148;  Weaver  v.  Webb, 
3  Ga.  App.  726,  60  S.  E.  367.  lU. 
Bank  of  Eau  Claire  v.  Keed,  232  111. 
238,  83  N.  E.  820;  Eeed  v.  Waterbury 
Nat.  Bank,  135  111.  App.  165.  la. 
Vredenburgh  v.  Snyder,  6  Iowa  39. 
Ky.— Harpending  v.  Wylie,  13  Bush 
158.  La.— McCutchen  v.  Askew,  34  La. 
Ann.  340;  McStea  V.  Eotchford,  Brown 
&  Co.,  29  La.  Ann.  69;  Carondelet 
Canal  &  Nav.  Co.  v.  De  St.  Homes, 
23  La.  Ann.  437.  Me.— Smith  v.  Eaton, 
36  Me.  298,  58  Am.  Dec.  746.  Md. 
Moore  v.  Garrettson,  6  Md.  444;  Kemp 
V.  Cook,  6  Md.  305.  Mass.— Stephens 
V  Howe,  127  Mass.  164;  Thayer  v. 
Tyler,  10  Gray  164;  Springfield  Card 
Mfg.  Co.  V.  West,  1  Cush.  388;  Sigour- 
ney  v.  Stockwell,  4  Mete.  518.  Miss. 
Roberts  v.  Weiler,  55  Miss.  249;  Pol- 
lard V.  Eckford,  50  Miss.  631;  Bowen 
V.  Bonner,  45  Miss.  10;  Langston  v. 
Abney,  43  Miss.  161;  Anderson  v.  Wil- 
liams, 24  Miss.  684;  Mathews  v.  Mosby, 
13  Smed.  &  M.  422.  Mo.— Eiley  i\  Mc- 
Cord,  24  Mo.  265;  Watkins  v.  State,  7 
Mo.  334;  Glidden-Felt  Mfg.  Co.  v. 
Robinson,  163  Mo.  App.  488,  143  S.  W. 
1111.  Neb. — American  Freehold  Land 
Mortg.  Co.  V.  Smith,  84  Neb.  237,  120 
N.  W.  1113;  St.  Paul  Harvester  Co. 
V.  Mahs,  82  Neb.  336,  117  N.  W.  702, 
Stover  V.  Stark,  61  Neb.  374,  85  N.  W. 
28G,  87  Am.  St.  Eep.  460;  Bankers 
Life  Ins.  Co.  r.  Bobbins,  59  Neb.  170, 
80  N.  W.  484;  Enewold  f.  Olsen,  39 
Neb.  59,  57  N.  W.  765,  42  Am.  St. 
Eep.  557,   22   L.  E.  A.  573;   Wright  v. 
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Sweet,  10  Neb.  190,  4  N.  W.  1043; 
Gillette  V.  Morrison,  7  Neb.  263.  N.  Y. 
McFarland  v.  Irwin,  8  Johns.  77.  N.  C. 
Ferebee  v.  Doxey,  28  N.  C.  448. 
Ohio. — Nestlerode  v.  Foster,  8  Ohio  Cir. 
Ct.  70,  4  Ohio  Cir.  Dec.  385.  Ore. 
McCracken  v.  Swartz,  5  Ore.  62,  65. 
Pa. — Keystone  Brewing  Co.  v.  Scher- 
mer,  241  Pa.  361,  88  Atl.  657;  Weber 
V.  Detwiller,  5  Sad.  555,  8  Atl.  910; 
Pittsburgh,  etc.  E.  Co.  v.  Marshall,  85 
Pa.  187;  Weaver  v.  Wible,  72  Pa.  469; 
Carr  v.  Townsend's  Exrs.,  63  Pa.  202; 
McVeagh  v.  Little,  7  Pa.  279;  David- 
son V.  Thornton,  7  Pa.  128;  Alden  v. 
Bogart,  2  Grant  Cas.  400;  Curry  v. 
Morrison,  40  Pa.  Super.  301;  Bickel 
r.  Cleaver,  13  Pa.  Co.  Ct.  314;  Car- 
desa  V.  Humes,  5  Serg.  &  E.  65;  Mul- 
ligan V.  Devlin,  12  Pa.  Co.  Ct.  465; 
Wurzberger  v.  Carroll,  8  Kulp  266; 
Johns  V.  Eeinhart,  10  Lane.  Bar  105. 
S.  0.— Koon  V.  Ivey,  8  Eich.  L.  37; 
Lynch 's  Exrs.  v.  Inglis's  Exrs.,  1  Bay 
449.  Tenn.— Bell  v.  Williams,  4  Sneed 
196;  Love  v.  Allison,  2  Tenn.  Ch,  111. 
Tex.— Baxter  v.  Dear,  24  Tex.  17,  76 
Am.  Dec.  89;  Gatesville  City  Nat. 
Bank  v.  Swink  (Tex.  Civ.  App.),  49 
S.  W.  130.  Va.— May  v.  North  Carolina 
State  Bank,  2  Eob.  56,  40  Am.  Dec 
726.  W.  Va.— Maxwell  v.  Leeson,  50 
W.  Va.  361,  40  S.  E.  420,  88  Am.  St. 
Rep.  875.  Eng. — Baylis  v.  Hayward,  4 
Ad.  &  El.  256,  1  Har.  &  W.  609,  5  L. 
J.  K.  B.  52,  5  N.  &  M.  613,  31  E. 
C.  L.  127,  111  Eng.  Eeprint  783; 
Cook  V.  Jones,  2  Cowp.  727,  98  Eng. 
Reprint  1330;  Aliens  v.  Andrews,  Cro. 
Eliz.  283,  78  Eng.  Eeprint  538;  Thomas 
V.  Williams,  3  Dowl.  P.  C.  655. 

[a]  Coverture,  or  other  disability 
of  defendant,  cannot  be  set  up  as  a 
defense.  Lauer  v.  Ketner,  162  Pa.  265, 
29  Atl.  908,  42  Am.  St.  Eep.  833;  Tay- 
lor V.  Harris,  21  Tex.  438. 

[b]  A  plea  of  false  return  of  serv- 
ice in  the  original  action,  cannot  be 
set  up  in  a  scire  facias  to  revive.  Eeed 
V.  Waterbury  Nat.  Bank,  135  111.  App. 
165. 

16.  Greene  v.  Sehwing,  187  HI.  App. 
635. 
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The  personal  representatlva  can  only  plead,  as  a  general  rule,  what 
his  testate  or  intestate  could  have  i)leaded.'^  But  an  executor  or  ad- 
ministrator may  plead  that  the  assets  have  been  fully  administered,^^ 
or  that  he  has  no  assets  belonging  to  the  defendant's  estate,^'-*  or  that 
there  are  prior  liens  against  them,-**  or  that  be  has  not  accounted," 
or  that  he  has  not  been  legally  appointed." 

An  heir  may  generally  make  any  defense  that  might  have  been  made 
by  the  executor  or  administrator."  He  may  plead  an  assignment  of 
the  obligation  sued  on  to  one  of  the  heirs,  after  death  of  the  defend- 
ant, and  the  consequent  extinction  of  the  remedy  at  law;'-*  and  he 
may  plead  that  no  lands  have  descended.^'' 

A  ten-e-tenant  may  plead  that  the  land  has  been  discharged  from  the 
lien  of  the  judgment,  or  that  it  was  never  a  lien  upon  his  land;-° 
and  that  there  are  other  terre-tenants  in  the  same  county  not  sum- 
moned.^^ 

An  affidavit  of  defense  is  required  under  the  practice  of  some  states.^^ 

c.  Replication.-^  —  Where  a  good  plea  or  answer  is  filed  by  the 
defendant,  it  is  necessary  that  a  replication  shall  be  filed  by  the 
plaintiff,  joining  issue  thereon.^" 


Right  of  assignee  to  revive  judg- 
ment, see  supra,  V,  A. 

17.  McKnight  v.  Craig's  Admr.,  6 
Craneh    (U.   S.)    183,   3   L.  ■ed.   193. 

[a]  A  plea  by  an  executor  that 
there  are  terre-tenants  will  not  oblige 
plaintiflf  to  sue  out  a  scire  facias 
against  them.  Wilson  v.  Watson,  Pet. 
C.  C.  269,  30  Fed.  Cas.  No.  17,847. 

18.  Fuleher  f.  Mandell,  83  Ga.  715, 
10  S.  E.  582;  Tanner  v.  Freeland,  1  Har. 
&  M.  34. 

19.  Fuleher  v.  Mandell,  83  Ga.  715, 
10  S.  E.  582. 

[a]  A  plea  of  puis  darrein  con- 
tinuance that  since  the  issuance  of  the 
scire  facias  the  estate  has  been  de- 
clared insolvent,  is  a  good  defense  by 
a  personal  representative.  Hatch  v. 
Eustis,  1  Gall.  160,  11  Fed.  Cas.  No. 
6,207;  Burk's  Admr.  v.  Jones,  13  Ala. 
167. 

20.  Fuleher  v.  Mandell,  83  Ga.  715, 
10   S.   E.   582. 

21.  Clark  v.  Sexton's  Exrs.,  23 
Wend.   (N.  Y.)   477. 

22.  Coflin  V.  Cottle,  9  Pick.  (Mass.) 
287. 

23.  As  to  defenses  which  personal 
representatives  may  make,  see  supra, 
this  section. 

[a]  That  the  estate  has  been  de- 
clared insolvent,  is  no  answer  to  a 
scire  facias  issued  against  an  heir  at 
law.  Commercial  Bank  t-.  Kendall,  13 
Smed.  &  M.  (Miss.)  278. 


24.  Sneed  v.  Mayfield  's  Hsirs,  Cooke 
(Tenn.)   60. 

25.  Wilkinson  r.  Allen,  11  Ala.  128; 
Reynolds  r.  Dishon,  3  111.  App.  173. 

26.  Hammond  v.  McClure,  9  Sad. 
597,  14  Atl.  412;  Colwell  r.  Easley,  83 
Pa.  31;  Silverthorn  v.  Townseud,  37 
Pa.  263. 

27.  Mandeville  v.  McDonald,  3 
Craneh  C.  C.  631,  16  Fed.  Cas.  No. 
9,013. 

28.  Loeber  f.  Moore,  9  Mackev  (D. 
C.)  1;  Oil  Citv  v.  Hartwell,  164  Pa. 
348,  30  Atl.  268;  Smith  r.  Smith,  135 
Pa.  48,  21  Atl.  168;  Hitchcock  v.  Wash- 
burn, 9  Pa.  Dist.  272;  Gamon  r.  Mc- 
Cappin,  2  Pa.  Dist.  363;  Tracy  v. 
Traev,  18  Pa.  Co.  Ct.  398;  Kinports 
V  Kinports,  1  Pa.  Co.  Ct.  610;  Rail- 
road Co.  V.  Slemmer,  6  W.  N.  C.  (Pa.) 
451. 

Affidavits  of  defense,  see  generally 
the  title  "Affidavits  of  Merits  and  De- 
fense. ' ' 

[a]  A  plea  or  affidavit  of  defense 
by  a  terre-tenant  that  he  has  never 
held,  and  docs  not  hold,  any  real  prop- 
erty which  he  derived  either  directly 
or  indirectly  from  the  defendant  is 
sufficient.  Hanhauser  v.  Pennsvlvania 
&  N.  E.  R.  Co.,  222  Pa.  244,  7l'Atl.  5. 

29.  See  genorally  the  title  "Repli- 
cation and  Reply." 

30.  Ala.— Wilkinson  r.  Allen,  11 
Ala.  12b.  Ark. — Humphries  v.  Anthony, 
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6.  Trial  of  Issue.  —  While  the  plea  of  nul  tiel  record  is  triable 
on  the  disclosures  of  the  record  itself,"^  the  issue  of  fact  raised  by 
the  plea  of  payment  is  one  for  the  jury  to  determine.^^ 

7.  Judgment.  —  The  form  and  sufficiency  of  the  judgment  to  be 
entered  in  a  proceeding  to  revive  a  judgment  is  treated  elsewhere  in 
this  title.3^ 

8.  Quashal  of  Writ.  —  A  motion  to  quash  a  writ  of  scire  facias 
will  be  sustained  for  disability  or  defect  of  parties,^*  for  failure  to 
state  a  valid  ground  for  the  writ,^^  or  for  lack  of  an  affidavit  show- 
ing that  the  judgment  remains  unpaid,  when  that  is  a  legal  requisite 
to  the  issuance  of  the  writ.^® 

9.  Alias  and  Pluries  Writs.  —  The  judgment  creditor  may  pro- 
cure an  alias  or  pluries  writ  of  scire  facias  to  be  issued  upon  a 
failure  of  service  of  the  first  writ  as  to  all,"  or  any  of  the  defend- 
ants,^«  or  where  it  is  found  necessary  to  bring  in  additional  parties,^^ 
or  where  the  plaintiff  has  suffered  a  nonsuit  on  the  first  writ.*" 
Where  the  plaintiff  sues  out  a  writ  of  scire  facias  to  revive  a  judg- 
ment, but  does  not  proceed  thereunder  within  the  required  time,  there 
must  be  a  new  writ.*^ 

Where  a  new  judgment  is  rendered  on  the  revival,  each  successive 
writ  must  be  based  upon  the  judgment  of  revival  immediately  pre- 
ceding it.*2 


12   Ark.   136.     Va.— Day  1>.  Pickett,  4 
Munf.    (18    Va.)    104. 

[a]  A  replication  which  does  not 
deny  the  plea  of  nul  tiel  record  is  bad 
on  a  general  demurrer  thereto.  Ken- 
nerly  v.  Walker,  1  McMull.  (S.  C) 
117. 

31.  Eeed  v.  Bank  of  Eau  Claire,  136 
111.  App.  378  (defendant  is  not  en- 
titled to  a  jury);  Clark  v.  Digges,  5 
Gill  (Md.)  109.'  See  generally  the  title 
•'Nul  Tiel  Record." 

32.  Hartman  v.  Alden,  34  N.  J.  L. 
518;  Slusher  v.  Washington  County,  27 
Pa.  205;  Lesley  v.  Nones,  7  Serg.  &  K. 
(Pa.)   410. 

[a]  The  verdict  of  the  jury  may  be 
set  aside  in  a  proper  case.  Wilson  v. 
Wilson,   137  Pa.   269,  20   Atl.  644. 

33.  See   infra,    VII. 

34.  Cumming  v.  Eden,  1  Cow.  (N, 
Y.)  70;  Moyer  v.  McNulty,  22  Pa.  Co. 
Ct.  153;  McCabe  v.  United  States,  4 
Watts    (Pa.)    325. 

35.  Evans  v.  Freeland,  3  Munf.  (17 
Va.)    119. 

Grounds  for  revival,   see   supra.  III. 

36.  Lansing  v.  Lyons,  9  Johns.  (N. 
Y.)    84. 

[a]  A  plea  to  the  merits  is  a  waiver 
of  objection  to  a  failure  to  file  an  affi- 
davit   that    the    debt    remains    unpaid. 
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Hinton  v.  Oliver,  19  N.  C.  519. 

37.  Cumming  v.  Eden,  1  Cow.  (N. 
Y.)  70;  Davidson  v.  Thornton,  7  Pa. 
128;  Root  V.  Frear,  11  Pa.  Co.  Ct. 
342. 

Service  and  return  of  writ,  see  supra, 
VI,  B,  4. 

Grounds  for  issuance  of  writ  gen- 
erally, see  supra,  III. 

38.  U.  S.— Baker  v.  French,  2 
Cranch  C.  C.  539,  3  Fed.  Cas.  No. 
767.  Md.— Bowie  v.  Neale,  41  Md.  124. 
Pa.— Zerns  r.  Watson,  11   Pa.   260. 

39.  Borden  r.  Thorpe,  35  N.  C.  298; 
Hughes  r.  Torrance,  111  Pa.  611,  4  Atl. 
825;  Kirby  v.  Cash,  93  Pa.  505;  Lichty 
V.  Hoehstetler,  91  Pa.  444;  Silverthorn 
V.  Townsend,  37  Pa.  263;  Little  V. 
Smyser,  10  Pa.  381;  Salmon  v.  Bach- 
man,  8  Pa.  Co.  Ct.  144;  Roberts  v. 
Williams,  5  Wbart.  (Pa.)  170,  34  Am. 
Dee.  549. 

40.  Punilama  v.  Mele,  16  Hawaii  48; 
Trice  V.   Turrentine,   35   N.   C.  212. 

41.  Dutton  V.  Parish,  34  App.  Cas. 
(D.  C.)  393;  Collins  V.  McBlair,  29 
App.  Cas.   (D.  C.)   354. 

42.  Custer  v.  Dstterer,  3  Watts  &  S. 
(Pa.)  28;  Collingwood  r.  Carson,  2 
Watts  &  S.  (Pa.)  220;  Collin  County 
Nat.  Bank  v.  Hughes  (Tex.  Civ.  App.), 
154  S.  W.  1181. 
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VII.  JUDGMENTS  OP  REVIVAL.^^  —  A.  Generally/*  —  Tlie 
proper  jiidgincnt  to  be  entered  in  a  proceeding  to  revive  a  judgment 
is  that  the  plaintiff  have  execution  for  the  judgment  mentioned  and 
costf?/^  although  the  courts  of  some  states  have  gone  to  the  extent 
of  entering  an  entirely  new  judgment  for  the  present  amount  due, 
including  both  principal  and  accrued  interest  on  the  original  judg- 
ment." A  judgment  rendered  in  such  proceeding  against  the  per- 
sonal representative  of  the  original  defendant  must  be  limited  to  the 
assets  of  the  decedent  debtor  ■*'  and  if  it  be  against  the  heirs  or  terre- 
tenants,  it  must  be  limited  to  the  lands  descended  or  held,  as  the  case 
may  be,  and  not  a  personal  judgment.^* 

The  judgment  of  revival  must  identify  with  certainty*''  the  judgment 


43.  As  to  judgments  generally,  see 
the  title   "Judgments." 

44.  For  form  of  judgment  of  re- 
vival on  scire  facias,  sec  Ward  r. 
Sturdivant,  96  Ark.  434,  132  S.  W. 
204. 

45.  U.  S.— Owens  f.  McCloskey,  161 
U.   S.   642,    16   Sup.   Ct.   693,   40   L.   ed. 
837.     Ark.— Hanly   v.   Adams,   15   Ark. 
232.      Fla.— Brown    v.    Harley,     2     Fla. 
159.       Ga.— Phillips    v.    "Wait,    105    Ga. 
848,  32  S.  E.  647.    111.— Waterbury  Nat. 
Bank    r.    Ree.l,   231    111.    246,   83   N.   E. 
188;  Keed   r.   Bank   of   Eau   Claire,  136 
111.   App.    378.     Ind.— Talbott    r.  Rudi- 
sill,  5  Ind.  240.    la.— Bertram  v.  Water- 
man,  18    Iowa    529;    Denegre   v.   Haun, 
13    Iowa    240.      Ky. — Hunter's    Admrs. 
r.  Miller's  Admr.,  6  B.  Mon.  612;  Mur- 
ray's Admr.  v.  Baker,   5   B.  Mon.   172; 
Patrick   v.   Newel,   1   Bibb   323.     Miss. 
Locke    r.    Brady,    30     Miss.     21.       Mo. 
Humphreys    f.    Lundv,     37     Mo.     320; 
Trimble    f.    Elkin,    88    Mo.    App.    229; 
Sappington    r.    Leuz,    53    Mo.   App.    44. 
Mont.— Haupt  r.  Burton,  21  Mont.  572, 
55  Pae.  110,  69  Am.  St.  Rep.  698.  N.  J. 
Tindall  v.  Carson,  16  N.  J.  L.  94.    N.  C. 
J.  S.  Martin  &  Son   i:  Briscoe,  143  N. 
C.  353,  55  S.  E.  782.     Tenn.— Rogers  v. 
Hollingsworth,  95  Tenn.   337,  32   S.  W. 
197.     Tex.— Houston  r.  Emerv,  76  Tex. 
282,   13   S.   W.    264;    Waller   v.   Hufif,   9 
Tex.    530;     Camp    v.    Gainer,     8     Tex. 
372;     Collin      County     Nat.     Bank     v. 
Hughes    (Tex.    Civ. 'App.),    154    S.    W. 
1181;    Delaune    r.    Beaumont     Irr.     Co. 
(Tex.  Civ.  App.),  136  S.  W.  518;  Tay- 
lor  r.  Doom,  43  Tex.   Civ.   App.   59,   95 
S.  W.  4;   Bludworth   v.  Poole,   21  Tex. 
Civ.    App.    551,    53    S.     W.     717.       Va. 
White's  Admr.   r.  Palmer,  110  Va.  490, 
66    S.    E.    44;    Lavell    r.    McCurdv,    77 
Va.    763;    Cosby    v.   Bell,   6    Munf.    (20 
Va.)  282. 


[a]  A  judgment  erroneously  grant- 
ing a  new  judgment  for  a  sum  of 
money  only,  and  awarding  execution 
also,  is  void  only  in  so  far  as  it 
awards  the  new  judgment  for  money. 
White's  Admr.  v.  Palmer,  110  Va.  490, 
66  S.  E.  44. 

[b]  "No  damages  are  recoverable 
in  scire  facias  for  delay  of  execu- 
tion." Vredenburgh  v.  Snyder,  6  Iowa 
39. 

46.  Pa.— Kistler  r.  Mosser,  140  Pa. 
367,  21  Atl.  357;  Fogelsville  Loan,  etc. 
Assn's.  Appeal,  89  Pa.  293;  Duff  v. 
Wynkoop,  74  Pa.  300;  Gasche  v.  Peter- 
man,  3  Watts  &  S.  351;  Berryhill  v. 
Wells,  5  Biun.  56.  S.  C— Gregory  v. 
Perry,  71  S.  C.  246,  50  S.  E.  787.  Tex. 
Coleman  v.  Zapp,  151  S.  W.  1040; 
Collin  County  Nat.  Bank  v.  Plughes 
(Tex.  Civ.  App.),  154  S.  W.  1181. 
Vt.— Slayton  r,  Smilie,  66  Vt.  197,  28 
Atl.    871. 

[a]  When  revived  by  one  owning 
a  limited  interest  therein,  the  judg- 
ment should  be  for  the  amount  only 
of  such  interest.  Peterson  v.  Lothrop, 
34  Pa.  223. 

47.  Wilmer  v.  Trumbo,  121  Md.  445, 
88  Atl.   259. 

48.  Ind. — Graves  t".  Skeels,  6  Ind. 
107.  Pa. — Kinports  v.  Kinports,  1  Pa. 
Co.  Ct.  610.  Tenn. — Buttqrworth  r. 
Brown,   7  Yerg.   467. 

49.  Ga.— Sheftall  v.  Clay,  Charlt 
227.  N.  C— Roberson  v.  Woollard,  28 
N.  C.  90;  Bonner  r.  Tier,  14  N.  C. 
533;  White  v.  Albertson,  14  N.  C.  241, 
22  Am.  Dec.  719.  Pa. — In  re  Ernst, 
164  Pa.  87,  30  Atl.  371;  In  re  Mc- 
Cleary's  Appeal,  1  Watts  &  S.  299. 
Tex.^Carson  r.  Moore,  23  Tex.  450. 
W.  Va.— Zumbro  r.  Stump,  38  W.  Va. 
325,  18  S.  E.  443. 
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thereby  revived,  and  accurately  name  the  parties  to  the  judgment.'" 
B.  By  Default  or  Confession.^^  —  Under  the  common  hiw  rule, 
two  returns  of  nihil  habet  vests  the  court  with  jurisdiction  of  the 
defendant,^-  and  judgment  by  default  may  be  entered  against  him  on 
the  scire  facias.^^ 

Effect  Where  Defendant  Removed  From  State.  — A  judgment  by  default 
on  returns  of  nihil,  reviving  a  judgment  against  a  defendant  who  has 
ceased  to  reside  in  the  state,  will  not  support  an  action  against  him 
in  another  state,  or  suspend  the  operation  of  the  statutes  of  limitation 
therein.'^*  So,  where  a  defendant,  who  has  been  duly  served,  fails 
to  appear  or  plead,  judgment  may  be  entered  on  the  scire  facias.^^ 
A  default  judgment  may  be  opened,  however,  upon  a  proper  pro- 
ceeding therefor,  showing  a  meritorious  defense.^*^ 

Judgment  by  Confession.  —  A  judgment  of  revival  in  a  scire  facias 
proceeding  may  be  entered  against  the  defendant  upon  confession 
thereof.^^ 


[a]  A  variance  in  the  judgment  of 
revivor  from  the  original  judgment  is 

binding  on  the  parties,  but  cannot  im- 
pair the  rights  of  existing  judgment 
creditors,  where  such  variance  is  not 
sufficient  to  defeat  the  lien  of  the 
judgment.  Early  V.  Zeiders,  137  Pa. 
457,  20  Atl.  805. 

50.  Ga.— Sheftall  v.  Clay,  Charlt. 
227.  Pa.— /n  re  Ernst,  164  Pa.  87,  30 
Atl.  371.  W.  Va. — Zumbro  v.  Stump, 
38  W.  Va.  325,  18  S.  E.  443. 

Parties  to  proceedings  to  revive,  see 
sitpra,  V. 

51.  As  to  judgments  by  confession, 
see  generally  14  Standard  Proc.  791, 
et  seq. 

As  to  judgments  by  default,  see  gen- 
erally  14   Standard  Proc.   854,  et   seq. 

52.  See  supra,  VI,  B,  4. 

53.  U.  S.— Brown  v.  Wygant,  163 
TJ.  S.  618,  16  Sup.  Ct.  1159,  41  L.  ed. 
284.  Fla.— Barrow  v.  Bailey,  5  Fla. 
9.  111.— Choate  v.  People,  19  111.  63; 
Sans  V.  People,  8  111.  327.  Ind.— Walk- 
er V.  Hood,  5  Blackf.  266.  Ky.— Cal- 
loway's Heirs  v.  Eubank,  4  J.  J. 
Marsh.  280.  Mo.^ — Kratz  v.  Preston, 
52  Mo.  App.  251.  N.  Y. — Cumming  v. 
Eden,  1  Cow.  70.  Ohio. — Dunlevy  v. 
Boss,  Wright  287.  Pa. — Chambers  v. 
Carson,  2  Whart.  9;  Warder  v.  Tain- 
ter,  4  Watts  270;  Compher  v.  Anawalt, 
2  Watts  490;  Miner  v.  Graham,  24 
Pa.  491.  S.  C— Ingram  v.  Belk,  2 
Strobh.  207,  47  Am.  Dec.  .591.  Eng. 
Andrews  v.  Harper,  8  Mod.  227,  88 
Eng.  Reprint  163;  Bromlev  v.  Little- 
ton,   Yelv.    112,    80    Eng.    Eeprint    76; 
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Eandal  v.  Wale,  Cro.  Jac.  59,  79  Eng. 
Reprint  50;  Barret  r.  Cleydon,  2  Dyer 
168a,  73  Eng.  ReprinT  368. 

Contra,  Bovd  v.  Armstrong's  Heirs, 
1    Yerg.    (Tenn.)    40. 

54.  U.  S.— Owens  v.  Henry,  161  U. 
S.  642,  16  Sup.  Ct.  693,  40  L.  ed.  837. 
lU.— Small  r.  Roberts,  43  111.  App.  577. 
Kan.— Rice  r.  Moore,  48  Kan.  590,  30 
Pac.  10,  30  Am.  St.  Rep.  318,  16  L. 
R.  A.  198.  Neb.— Hepler  v.  Davis,  32 
Neb.  556,  49  N.  W.  458,  29  Am.  St. 
Rep.  457,  13  L.  R.  A.  565.  Vt.— Betts 
V.   Johnson,   68   Vt.   549,   35   Atl.   489. 

55.  Ind. — Comparet  v.  Hanna,  34 
Ind.  74.  Ky.— Holder  v.  Com.,  3  A.  K. 
Marsh.  407.  N.  J.-^Forest  v.  Price,  37 
N.  .J.  L.  177.  N.  Y.— Whitney  v.  Camp, 
3  Johns.  86.  Pa. — Middleton's  Exrs. 
r.  Middleton,  106  Pa.  252;  Roberts  v. 
Williams,  5  Whart.  170,  34  Am.  Dec. 
549;  Chew  v.  Griffith,  1  Ashm.  18. 
S.  C— Lanier  v.  Smyth,  2  Bailey  359. 
Va. — Williamson  v.  Crawford,  7  Gratt. 
(48  Va.)    202. 

56.  Fla. — Barrow  v.  Bailey,  5  Fla. 
9.  Md.— .Tones  v.  George,  80^  Md.  294, 
30  Atl.  635;  Starr  r.  Heckart,  32  Md. 
267.  Mo. — Kratz  v.  Preston,  52  Mo. 
App.  251.  Pa. — Green  v.  Plattsburg,  13 
Pa.  Co.  Ct.  335;  Maitland  v.  Landis, 
1  Pa.  Co.  Ct.  144. 

Opening  and  vacating  judgments,  see 
generally  15  Standard  Proc.  151,  et 
seq. 

57.  Miller's  Estate,  136  Pa.  349,  20 
Atl.  565;  In  re  Reed's  Appeal,  7  Pa. 
65;  Dickerson  &  Haven's  Appeal,  7 
Pa.  255;  Jones  V.  Doe,  6  Munf.  (20 
Va.)   105. 
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VTII.  OPERATION  AND  EFFECT  OF  REVIVAL.  —  The  revival 
of  a  judgment  adds  nothing  to  its  validity,  and  affords  no  remedy 
for  amendment  or  correction  of  any  material  defect  therein,*^"  except 
in  a  few  states,  where  a  judgment  of  revival  is  regarded  as  a  new 
judgment  on  the  debt.^^  Nor  does  it  operate  as  a  bar  to  an  action  of 
debt  on  the  original  judgment,""  except  where  a  proceeding  to  revive 
is  a  substitute  for  an  action  of  debt  on  the  judgment."^  But  a  revival 
of  a  judgment  is  a  bar  to  all  defenses  to  the  original  judgment  which 
might  have  been  urged  against  it  prior  to  the  revival."^  It  has  the 
oiTcct  of  continuing  the  lien  of  the  original  judgment  on  real  property 
beyond   the   statutory   period   when   it   would  otherwise   expire,"^   by 


[a]  Administrator  may  confess  judg^ 
ment  against  the  estate  of  his  decedent 
in  a  scire  facias  proceeding  to  revive 
s.  judgment  obtained  in  the  lifetime 
of  decedent.  Bennett  v.  Fulmer,  49 
Pa.  155. 

[b]  A  confession  by  two  defendants 
on  diflferent  dates  is  good.  Weikel  v. 
Long,  55  Pa.  238. 

[c]  Effect  of  Consent  to  Revival. 
A  defendant  who  has  consented  to  a  re- 
vival of  a  judgment,  after  the  death 
of  the  plaintiff  cannot  object  to  the 
validity  of  the  revival  because  not 
made  in  the  name  of  the  proper  rep- 
resentative. McLain  r.  Parker,  88 
Kan.   717,  129   Pac.   1140. 

58.  Cal.— Doehla  v.  Phillips,  151  Cai. 
488,  91  Pac.  330.  Ga.— Vanderberg  v. 
Threlkeld,  61  Ga.  16.  Ind.— Flynn  v. 
Northam,  44  Ind.  App.  333,  89  N.  E. 
326.  La.— Weiller  r.  Blanks,  McGloin 
296.  N.  C— Hatcher  v.  Faison,  142  N. 
C.  364,  55  S.  E.  284.  S.  C— Arnold  v. 
House,  12  S.  C.  600.  Tenn.— Carter  v. 
Carriger's  Admr.,  3  Yerg.  411,  24  Am. 
Dec.  5S5.  Tex. — Roberts  v.  Landrum, 
20  Tex.  471;  McFadden  v.  Lockhart, 
7  Tex.  573. 

Amendment  of  judgments,  see  15 
Standard  Pkoc.  9S,  ct  seq. 

[a]  The  amount  of  the  original  judg- 
ment cannot  be  increased  by  a  judg- 
ment of  revival.  Tavlor  r.  Doom,  43 
Tex.  Civ.  App.  59,  95  *S.  W.  4. 

59.  Duff  r.  Wvnkoop,  74  Pa.  300; 
Buehler  v.  Buffington,  43  Pa.  278;  Lv 
ons  r.  Burns,  20  Phila.  (Pa.)  412;  Brier 
f.  Traders'  Nat.  Bank,  24  Wash.  695, 
64  Pac.  831. 

[a]  Where  a  new  judgment  is  en- 
tered (1)  in  a  proceeding  to  revive, 
which  is  independent  of  the  original 
judgment,  it  goes  further  than  a  mere 
reinstatement  of  the  original  judgment, 
and    cures   its    defects    (Duff    v.   Wyn- 


koop,  74  Pa.  300;  Buehler  v.  Buffing- 
ton,  43  Pa.  278;  Custer  v.  Detterer,  3 
Watts  &  S.  [Pa.]  28),  (2)  unless  such 
revival  was  procured  by  fraud  (Mon- 
roe V.  Monroe,  9  W.  N.  C.  [Pa.]  8), 
(3)  or  seeks  to  revive  a  judgment 
which  has  been  reversed.  Eldred  v. 
Hazlett's   Heirs,  38   Pa.   16. 

60.  See  the  following:  Lafay^ette  v. 
Wonderly,  92  Fed.  313,  34  C.  C.  A, 
360;  Wonderly  v.  Lafavette  Couutv,  77 
Fed.  665;  Holton  v.  Guinn,  76  Fed.  96, 
101;  Carter  v.  Colman,  34  N.  C,  274. 
See  also  supra,  VI,  A,  note  49. 

61.  Duff  V.  Wynkoop,  74  Pa.  300; 
Withers  v.  Haines,  2  Pa.  435;  Hayes 
V.   Lentz,   15   Montg.    Co.    (Pa.)    39. 

Proceeding  to  revive  as  substitute 
for  action  of  debt,  see  supra,  VI,  A. 

62.  U.  S.— Suvder  v.  Brachen,  5  Biss. 
60,  22  Fed.  Cas.  No.  13,153.  Ala.— Mar- 
tin r.  Tallv,  72  Ala.  23.  Ark.— Ward 
V.  Sturdivant,  96  Ark.  434,  132  S.  W. 
204.  Colo.— La  Fitte  r.  Salisburv,  43 
Colo.  248,  95  Pac.  1065.  Ga.— Helms 
V.  Marshall,  121  Ga.  769,  49  S.  E.  733; 
Dunn  r.  Brodgen,  68  Ga.  63;  Thomas 
r.  Towns,  66  Ga.  78;  Foster  r.  Reid,  57 
Ga.  609;  Chapman  v.  Taliaferro,  1  Ga. 
App.  235,  58  S.  E.  128.  lU.— Linn  r. 
Downing,  116  111.  App.  454.  Md. — Doub 
r.  Mason,  2  Md.  380.  Ohio.— Doe  v. 
Pendleton,  15  Ohio  735.  Pa.— Ruther- 
ford V.  Bover,  84  Pa.  347.  S.  C— Babb 
f.  Sullivan,  43  S.  C.  436,  21  S.  E.  277; 
Witherspoon  v.  Twittv,  43  S.  C.  348,  21 
S.  E.   256. 

Former  judgment  as  merger  or  bar, 
see  15  Standard  Proc.  485,  et  scq. 

63.  See  the  following:  Ark.— Wald- 
stein  V.  Williams,  101  Ark.  404,  142 
S.  W.  834,  37  L.  R.  A.  (N.  S.)  1162. 
Mo.— Schneider  r.  Manev,  242  Mo.  36, 
145  S.  W.  823.  Neb.- Ticrnev  r.  Evans, 
92  Neb.  330,  138  N.  W.  140.  Ohio. 
Eshelman    v.   Van   Nover,   89   Ohio   St. 
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reinstating  the  original  judgment  in  all  its  powers  and  conditions, 
which  the  change  of  parties,  lapse  of  time,  or  other  causes,  may  have 
rendered  inoperative,^''*  subject,  however,  to  the  rights  of  third  parties 
which  attached  or  were  acquired  during  the  interim  between  the  lapse 
of  the  lieu  and  revival  of  the  judgment.*''' 

IX.    REVIEW    OP    PROCEEDINGS    FOR.   REVIVAL.^" —  On  a 

review,  by  an  appellate  court,  of  revival  proceedings,  the  validity  of 
the  original  judgment  will  not  be  considered."^  Nor  will  the  judgment 
of  revival  be  disturbed  unless  some  error  or  abuse  of  discretion  is 
shown.^^  But  a  judgment  of  revival  rendered  on  a  writ  of  scire 
facias,  which  was  improperly  issued,  may  be  vacated,  and  the  writ 
quashed,  on  a  review  thereof  by  the  appellate  court,  upon  the  motion 
of  the  defendant.''^  Where  the  judgment  on  scire  facias  merely  re- 
vives the  original  judgment,  a  reversal  of  the  latter  annuls  the  for- 
mer.^" 


48,  105  N.  E.  70.  Pa. — Yeager's  Ap- 
peal, 129  Pa.  268,  18  Atl.  1.37;  Cope's 
Appeal,  96  Pa.  294;  Dean's  Appeal,  35 
Pa.  405:  In  re  Topley's  Appeal,  13  Pa. 
424;  In  re  Reed's  Appeal,  7  Pa.  65; 
Philadelphia  Fire,  etc.  Co. 's  Appeal,  2 
Pa.  263;  In  re  Dougherty's  Estate,  9 
Watts  &  S.  189,  42  Am.  Dec.  326; 
Westmoreland  Bank  v.  Rainey,  1  Watts 
26;  Vitrv  v.  Dauci,  3  Rawle  9;  In  re 
Ahl's  Estate,  6  Pa.  Dist.  393;  Bank  v. 
Kauffman,  2  Leg.  Rec.  33;  Harrisburg 
V.  Aughinbaugh,  2  Dauph.  Co.  Rep. 
245;  Carson  v.  Ford,  6  Pa.  Super.  17. 
W.  Va.— Maxwell  v.  Leeson,  50  W.  Va. 
361,  40  S.  E.  420,  88  Am.  St.  Rep. 
875. 

See  also  supra,  I. 

64.  Ark. — Waldstein  i?.  Williams,  101 
Ark.  404,  142  S.  W.  834,  37  L.  R.  A. 
1]62.  Kan.— Manlev  r.  Mayer,  68  Kan. 
377,  75  Pac.  550.  Md.— Huston  v.  Ditto, 
20  Md.  305.  Neb.— Eaton  v.  Hasty,  6 
Neb.   419,  29   Am.   Rep.   365. 

65.  Del.— Cohen  v.  Tuff,  4  Boyce  188, 
86  Atl.  833  (afftrminfj  3  Boyce  404,  84 
Atl.  946).  Neb.— Halmes  v.  Dovey,  64 
Neb.  122,  89  N.  W.  631,  operates  as  a 
lien  only  on  real  estate  which  judg- 
ment debtor  owned  when  judgment  is 
revived.  Wis. — McKenna  v.  Van  Blar- 
com,  109  Wis.  271,  85  N.  W.  322,  83 
Am.  St.  Rep.  895. 

[a]     A  bona  fide   purchaser,    during 
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the  lapse  of  the  lien,  is  protected  by 
statute  from  a  revival  of  the  same. 
Cohen  v.  Tuff,  4  Boyce  (Del.)  188,  86 
Atl.  833,  afftrming  3  Boyce   (Del.)   404, 

84  Atl.  946. 

[b]  A  mortgage  recorded  after  lapse 
of  the  lien  and  before  revival  of  the 
judgment  has  priority  over  the  lien  of 
the  new  judgment.  McKenna  i\  Van 
Blarcom,  109  Wis.  271,  85  N.  W.  322, 
83  Am.  St.  Rep.  895. 

[c]  Where  a  judgment  has  not  been 
entered  upon  the  lien  docket,  it  will 
not  be  continued  by  scire  facias  as 
against  subsequent  creditors  who  have 
had  no  actual  notice  thereof.  Stephen's 
Exrs.  Appeal,  38  Pa.  9. 

66.  Review  generally,  see  the  titles 
"Appeals;"  "Review;"  "Writ  of  Er- 
ror. ' ' 

67.  Schuyler  v.  McCrae,  16  N.  J.  L. 
248;  Stille  v.  Wood,  1  N.  J.  L.  224. 

68.  Knight  V.  Bunker,  7  Ohio  St. 
77;  Buchanan  v.  King's  Heirs,  22 
Gratt.  (63  Va.)  414. 

69.  D.  C. — Crumbaugh  v.  Otterback, 
8  Mackey  1.  Md. — American  Surety 
Co.  of  New  York  t?.  Spice,  119  Md.  1, 

85  Atl.  1031.  Bliss.— Locke  v.  Brady, 
30  Miss.  21. 

70.  Mills  V.  Conner,  1  Blackf.  (Ind.) 
7;  Eldred  v.  Hazlett's  Heirs,  38  Pa. 
16. 
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SAME  CAUSE  OF  ACTION,  593 
XI.     EFFECT  OF  SATISFACTION  ON  RIGHT  OF  APPEAL.  594 

CROSS-EEFERENCES: 


Judgments ; 


Justices  of  the  Peace. 


For  forms,  see  9  Standard  Proc.  748,  et  seq.,  and  the  index  to  this 
work. 

For  further  references  and  cross-references,  see  the  index  to  this 
work. 

I.    BY     PAYMENT.  —  A.    To     Whom     Made.  — 1.    Judgment 

Plaintiff.  —  Payment  of  a  judgment  in  order  to  constitute  a  satisfac- 
tion thereof  must  usually  be  made  to  the  party  for  whom  the  judgment 
was  rendered,^  or  to  his  duly  authorized  agent,"  or  to  his  attorney  of 
record.^  If  two  or  more  plaintiffs  share  in  the  judgment,  payment  to 
them  all  jointly,  or  to  either  of  them,  in  the  absence  of  notice  from 
either  of  them  to  the  contrary,  will  discharge  the  defendant  from 
liability.* 


1.  See  the  following:  U.  S.— "Wills 
V.  Chandler,  2  Fed.  273,  1  McCrary  276. 
Ala. — Henderson  v.  Planters'  &  Mer- 
chants' Bank,  178  Ala.  420,  59  So.  493; 
McGehee  v.  Gindrot,  2G  Ala.  95.  Ga. 
Roland  v.  Roland,  1.39  Ga.  825,  78 
S.  E.  249;  Georgia  R.  &  Banking  Co. 
t\  Tice,  124  Ga.  459,  52  S.  E.  916.  Ky. 
Davis  V.  Gott,  130  Ky.  486,  113  S.  W. 
826.  Pa.— Young  v.  Steim,  29  Pa. 
Super.  205. 

2.  Ala. — Henderson  t\  Planters'  & 
Merchants'  Bank,  178  Ala.  420,  59  So. 
493.  Idaho. — Vermont  Loan  &  Tr.  Co. 
V.  McGregor,  6  Idaho  134,  53  Pac.  399. 
Mich.— Kallander  v.  Neidhold,  112 
Mich.  329,  70  N.  W.  892,  4  Det.  Leg. 
N.  55.  N.  C— See  Bartlett  v,  Yates,  52 
N.  C.  615,  holding  that  a  parol  assign- 
ment of  a  judgment  constitutes  the  as- 
signee an  agent  for  plaintiff,  author- 
ized to  receive  payment  and  discharge 
the  judgment.  Pa. — Miller  r.  Preston, 
154  Pa.  63,  25  Atl.  1041,  affirming  30 
W.  N.  C.  240.  Vt.— Selinas  v.  Lee,  73 
Vt.  363,  51  Atl.  5. 

[a]  The  judgment  debtor  must  as- 
certain the  authority  of  the  agent; 
payment   to   one  without   authority  is 
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at  his  risk.  Guiles  v.  Murray,  22  Pa. 
Co.  Ct.  99;  Cowden  v.  Bechlar,  6  Pa. 
Co.  Ct.  8. 

[b]  Pasonents  made  to  a  collection 
agency  after  notice  that  it  was  not 
authorized  to  receive  such  payments  do 
not  operate  to  discharge  or  satisfy  the 
judgment.  Stults  i\  Nelson,  Cheesman 
&   Co.,  49   Ind.  App.   208,  97   N.   E.   21. 

[c]  Payment  to  the  county  treas- 
urer of  the  amount  of  a  judgment  re- 
covered by  the  county,  operates  to  sat- 
isfy the  judgment.  Shelly  v.  Lash,  14 
Minn.   498. 

3.  Payment  to  attorney  of  record  a  a 
satisfaction  of  judgment,  see  infra,  I, 
A,   2. 

4.  Ark.— Mt.  Nebo,  etc.  Coal  Co.  v. 
Martin,  86  Ark.  608,  111  S.  W.  1002, 
112  S.  W.  882.  Ga.— Georgia  R.  & 
Banking  Co.  v.  Tice,  124  Ga.  459,  52 
S.  E.  916.  Ky.— Davis  v.  Gott,  130 
Ky.  486,  113  S.  W.  826.  Neb.— Amer- 
ican F.  Ins.  Co.  V.  Landfare,  56  Neb. 
482,  76  N.  W.  1068.  N.  Y.— People 
ez  rel.  Immerman  v.  Devlin,  63  Misc. 
363,  118  N.  Y.  Supp.  478.  Tenn. — Er- 
win  V.  Rutherford,  1  Yerg.  169. 

[a j    Wlere  a  wife,  Laving  a  separate 
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Where  the  judgment  is  taken  in  the  name  of  a  nominal  plaintiff,  payment 
may  be  made  direet  to  the  bendieial  owner. '^  Payment  to  a  nominal 
plaintiff  does  not  satisfy  a  judgment  recovered  in  his  name  expressly 
for  the  use  of  another."  But  payment  to  a  nominal  plaintiff  is  suffi- 
cient where  there  is  nothing  in  the  record  to  indicate  that  such  plaintiff 
is  not  the  equitable  as  well  as  the  legal  owner.'' 

Where  the  judgment  has  heen  assigned,  and  the  defendant  has  notice 
thereof,  payment  must  be  made  to  the  assignee:^  payment  to  the  for- 
mer owner  of  the  judgment,''  or  his  attorney  of  record,^''  will  not 
operate  as  a  satisfaction  of  the  judgment.  But  in  case  of  an  assign- 
ment without  notice,  payment  to  the  original  owner  is  valid." 

2.  Attorney  of  Record.  —  By  virtue  of  a  general  retainer,  the  at- 
torney of  record  for  the  judgment  plaintiff  has  implied  authority  to 


claim,  permits  it  to  be  joined  with  that 
of  her  husband,  and  asserted  in  his 
name,  there  was  no  misjoinder  of  par- 
ties, since  her  husband's  satisfaction 
of  the  judgment  will  also  satisfy  her 
claim.  Mt.  Nebo,  etc.  Coal  Co.  v. 
Martin,  86  Ark.  608,  111  S.  W.  1002 
112  S.   W.   882. 

[b]  While  one  joint  creditor  (1) 
may  compromise  with  the  debtor  as  to 
his  own  interest  (Penn  v.  Edwards,  50 
Ala.  63),  (2)'  he  cannot  bind  his  co- 
creditors  by  any  compromise  as  to  theii 
interests.     Haggin    v.   Clark,  61   Cal.   1 

5.  m.— Triplett  v.  Scott,  12  111.  137; 
Germania  L.  Ins.  Co.  r.  Koehler,  .59  111. 
App.  .592.  la.— Matter  v.  Phillips,  52 
Iowa  232,  3  N.  W.  49.  Me.— Pratt  v. 
Dow,  56  Me.  81.  Mich. — Kallander  r. 
Neidhold,  112  Mich.  329,  70  N.  W.  892, 
4  Det.  Leg.  N.  55.  N.  Y.— McGregoi 
V.  Comstock,  28  N.  Y.  237. 

[a]  The  beneficial  owner  has  been 
held  to  be  the  "party  who  has  the 
exclusive  right  to  merge  a  claim  into 
a  judgment,  and  after  judgment  to 
make  the  money  an  execution."  Lacej 
V.  Waples,  28  La.  Ann.   158. 

fb]  To  render  such  a  payment  ef- 
fectual, however,  the  judgment  dobtoT 
must  .show  that  the  person  to  whom  the 
pjiynient  was  made  had,  at  the  time, 
the  right  to  receive  payment.  Mervina 
f.  Parker,  18  Ala.  2-il;  Seymour  v 
Smith,  114  N.  Y.  481,  21  N."  E.  1042. 
11  Am.  St.  Rep.  683;  Brewster  v 
Carnes.  103  N.  Y.  556,  9  N.  E.  323. 

6.  Triplett   r.  Scott,   12   111.   137. 

[a]     Exception. — Where    the    persop 
for  whose   uss   the   judgment   is   recov 
ered   is   a   fictitious  'pei'son,   the    debtoi 
may  treat  the  nominal  plaintiff  as   the 
real  owner,  and  proceed  to  settle  the 


demand  with  him.  McGehee  v.  Gindrot, 
20   Ala.   95. 

7.  Atkinson  v.  Cooper,  2  Humph. 
(Tenn.)   361. 

Entry  of  satisfaction  by  nominaJ 
plaintiff,  sec   fnfra,  VIII,  A. 

8.  U.  S.— Wills  V.  Chandler,  2  Fed. 
273;  The  Lulie  D.,  4  Biss.  249,  12  Fed. 
Cas.  No.  8,602.  Ala.— Steele  r.  Thomp- 
son, 62  Ala.  323.  Colo.— Stoddard  v. 
Benton,  6  Colo.  508.  IlL— Hughes  V. 
Trahern,  64  111.  48.  Mass.— Dunn  v. 
Snell,  15  IVIass.  481.  Miss.— Moore  v. 
Red,  22  So.  948.  N.  Y.— Seymour  V. 
Smith,  17  Abb.  N.  C.  387.  Pa.— Noble 
V.  Thompson  Oil  Co.,  79  Pa.  354,  21 
Am.  Rep.  66.     Tenn.— Clodfelter  v.  Cox, 

1  Sneed  330,  60  Am.  Dec.  157. 

9.  Ross  V.  Chicago,  R.  T.  &  P.  R. 
Co.,  55  Iowa  691,  8  N.  W.  644;  Guthrie 
r.  Bashline,  25  Pa.  80. 

[a]  A  receipt  for  part  payment  of 
a  judgment,  given  by  a  joint  creditor 
who  had  previously  assigned  his  entire 
interest  in  the  judgment,  and  accepted 
by  the  judgment  debtor  with  full 
knowledge  of  the  facts,  will  not  oper- 
ate as  a  credit  or  satisfaction  pro  tanto 
of    such    judgment.      Branham    v.    Rose, 

2  Ind.  26.  Partial  payment  as  satis- 
faction or  discharge  of  judgment,  ae9> 
infra,  I,  C,  2. 

10.  See  infra,  T,  A,  2. 

11.  Ala.— McGehee  v.  Gindrot,  20 
Ala.  95.  Ind. — Gamble  r.  Cummins,  2 
Blackf.  235.  la.— McCarver  v.  Nealev, 
1  G.  Gr.  360.  N.  Y.— Trustees  of  Union 
College  V.  Wheeler,  61  N.  Y.  88;  Booth 
r.  Farmers  &  Mechanics'  Nat.  Bank, 
50  N.  Y.  396.  reversing  4  Lans.  301,  65 
Barb.  457;  Bishop  v.  Garcia,  14  Abb. 
Pr.  (N.  S.)  69. 
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receive  payment   and   enter  satisfaction   of  his   client's   judgment/- 


12.  U.  S,— Bailey  v.  United  States, 
109  U.  S.  432,  3  Sup.  Ct.  272,  27  L.  ed. 
988:   Chouteau  v.  United  States,  95  U. 

5  61,  24  L.  ed.  371;  Erwin  r.  Blake, 
S'  Pet.  18,  8  L.  ed.  852;  The  Union 
Bank  of  Georgetown  v.  Geary,  5  Pet. 
99  8  L.  ed.  60;  Holker  v.  Parker,  / 
Cranch  436,  3  L.  ed.  396.  Ala.— Fraziei 
V  Parks'  Admrs.,  56  Ala.  363.  Ark. 
Conway  County  v.  Little  Eock,  etc. 
Ey.  Co.,  39  Ark.  50;  Miller  v.  Scott,  ^1 
Ark.  396.  Colo.— Black  v.  Drake,  3 
Colo.  330.  Conn.— Brackett  v.  Norton, 
4  Conn.  517,  10  Am.  Dec.  179.  Fla, 
Hendry  v.  Bsnlisa,  37  Pla.  609,  20  So. 
800    34  L.  E.  A.  283.     Ga.— Georgia  E. 

6  Banking  Co.  v.  Tice,  124  Ga.  459, 
52  S.  E.  916.  111.  — Kurd  V.  Slaten, 
43  111.  348.  Ind.  — State  v.  Ken- 
ning, 158  Ind.  196,  63  N.  E.  207;  New- 
man V.  Kiser,  128  Ind.  258,  26  N.  E. 
1006;  Holliday  v.  Thomas,  90  Ind.  398. 
la. — Shaffer  r.  McCrackin,  90  Iowa  578, 
58  N.  W.  910,  48  Am.  St.  Eep.  465; 
MeCarver  v.  Nealey,  1  G.  Gr.  360.  Kan. 
Dolan  V.  Van  Demark,  35  Kan.  304,  10 
Pac.  848.  Ky. — Davis  v.  Gott,  130  Ky. 
486,  113  S.  W.  826;  Ely,  etc.  v.  Har- 
vey, Keith  &  Co.,  6  Bush  620;  Canter- 
bei-rv  v.  Com.,  1  Dana  415.  Me.— Ducett 
V.  Cunningham,  39  Me.  386;  Patten  r. 
Enllerton,    27    Me.    58;    Gray    r.   Wass, 

1  Me.  257.  Md. — Baltimore,  etc.  E.  Co, 
V.  Fitzpatrick,  36  Md.  619.  Mass. 
Brvant  v.  Eich's  Grill,  216  Mass.  344, 
10.3  N.  E.  925,  Ann.  Cas.  1915B,  869; 
Heard  v.  Lodge,  20  Pick.  53,  32  Am. 
Dec.  197;  Lewis  v.  Gamage,  1  Pick 
347;  Langdon  f.  Potter,  13  Mass.  319. 
Miss.— Hiller  v.  Ivy,  37  Miss.  431;  But 
ler  V.  Jones,  7  How.  587,  40  Am.  Dec. 
82.  Mo. — Whelan  v.  Eeilly,  61  Mo.  565 ; 
Carroll  County  v.  Cheatham,  48  Mo. 
385;  State  v.  Hawkins,  28  Mo.  366; 
Eoberts  v.  Nelson,  22  Mo.  App.  28. 
N.  J.— Wyekoff  i\  Bergen,  1  N.  J. 
L.  214.     N.  Y. — Steward  v.  Biddleeum, 

2  N.  Y.  103;  Megary  v.  Funtis,  5  Sandf. 
376;  Tito  v.  Seabury,  18  Misc.  283,  41 
N.  Y.  Supp.  1041.  N.  C— Eogers  v.  Mc- 
Kenzie,  81  N.  C.  164.  Ohio.— Bryans 
r.  Tavlor,  Wright  245.  Pa.— Miller  v. 
Preston,  154  Pa.  63,  25  Atl.  1041,  af- 
firmiag  30  W.  N.  C.  240  (holding  that 
payment  of  a  judgment  to  the  attorney 
of  record  for  plaintiff,  who  satisfies  the 
same  on  the  record,  and  turns  the 
money  over  to  a  person  accustomed  to 
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acting  as  agent  for  plaintiff,  is  bind- 
ing on  plaintiff;  especially  when  he 
waits  three  years,  and  until  after  the 
death  of  the  attorney  to  deny  the  at- 
torney's authority);  Weist  f.  Lee,  3 
Yeates  47;  Bracken  v.  City,  27  Pittsb. 
Leg.  J.  (O.  S.)  202,  10  Pittsb.  Leg. 
J.  (N.  S.)  202;  McDonald  v.  Todd,  1 
Grant  Cas.  17.  S.  C— Mordecai  v. 
Charleston  County,  8  S.  C.  100;  Cone 
V.  Brown,  15  Eieh.  L.  262;  Commis- 
sioners V.  Eose,  1  Desaus.  Eq.  461,  469. 
Tenn. — Maxwell  v.  Owen,  7  Coldw.  630. 
Tex. — Cartwright's  Admr.  v.  Jones' 
Admr.,  13  Tex.  1,  Va. — Johnson  v. 
Gibbons,  27  Gratt.  (68  Va.)  632;  Wil- 
kinson V.  Holloway,  7  Leigh  (34  Va.) 
277;  Smock  v.  Dade,  5  Eand.  (26  Va.) 
639,  16  Am.  Dee.  780;  Wilson  v.  Stokos, 
4  Munf.  (18  Va.)  455;  Branch  v.  Burn- 
ley, 1  Call  (5  Va.)  147;  Hudson  v. 
Johnson,  1  Wash.  (1  Va.)  10.  W.  Va. 
Kent,  Paine  &  Co.  v.  Chapman,  18  W. 
Va.  485;  Wiley  v.  Mahood,  10  W.  Va. 
206;  Harper  v.  Harvey,  4  W.  Va.  539; 
Yoakum  v.  Tilden,  3  W.  Va.  167,  100 
Am.  Dec.  738.  Wis. — Flanders  v.  Sher- 
man, 18  Wis.  575;  Clark  v.  Eandall,  9 
Wis.   135,  76   Am.  Dec.  252. 

[a]  Special  Counsel.— An  attorney 
employed  for  some  specific  purpose, 
and  who  is  not  an  attorney  of  record, 
has  no  authority  to  collect  the  amount 
of  the  judgment.  Cameron  v.  Stratton, 
14   111.   App.   270. 

[b]  An  associate  attorney  may  be 
authorized  to  receive  payment  of  a 
judgment.  Eogers  v.  McKenzie,  81  N. 
C.   164. 

[c]  Payment  to  an  attorney  for  the 
state  does  not  operate  as  satisfaction 
of  a  judgment  in  favor  of  the  state 
where  a  statute  provides  for  payment 
to  the  treasurer.  Peacock  v.  Pembroke, 
8  Md.  348. 

[d]  Payments  to  an  attorney  not  of 
record,  and  who  had  never  represented 
the  judgment  creditor,  and  who  had 
never  paid  over  the  amounts  thus  paid 
to  him,  were  not  valid,  and  did  not 
bind  the  creditor.  Morrison  V.  Ham- 
mack  (Tex.  Civ.  App.),  152  S.  W.  494. 

Payment  to  attorney  for  guardian  ad 
litem  of  an  infant  as  satisfaction,  see 
infra,  I,  A,  3. 

Entry  of  satisfaction,  see  generally 
infra,  VIII.  . 
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luiks.s  liis  authority  has  been  revoked,  and  notice  thereof  given, '^  or 
his  authority  has  expired  by  limitation  of  statute,^*  or  the  death  of 
his  client,'^  or  the  judf^iiient  lias  been  assigned.'"  But  in  the  absence 
of  express  authority  from  his  client,  an  attorney  cannot  release  a 
judgment  without  actual  payment  in  full  of  the  whole  amount  due 
thereon.'^ 


13,  Ga. — Roland  r.  Roland,  139  Ga. 
825,  78  S.  E.  24i).  111.— Custer  r.  Ag- 
new,  83  111.  194.  la.— Shaffer  r.  Mc- 
Craekin,  90  Iowa  578,  5S  N.  W.  910, 
48  Am.  St.  Rep.  405.  Miss. — Butler  v. 
Jones,  7  How.  5S7,  40  Am.  Dec.  82. 
W,  Va. — IIar{)er,  Admr.  v.  Harvey,  4 
W.  Va.  539;  Yoakum  v.  Tilden,  3  W. 
Va.  167,  100  Am.  Dec  738,  767. 

[a]  Burden  of  Proof. — Where  a  judg- 
ment plaintiff  denies  the  right  of  his 
pttorney  of  record  to  receive  payment 
of  the  judgment,  the  burden  is  on  him 
to  show  that  the  attorney's  authority 
was  revoked  before  the  payment,  and 
that  defendant  had  notice  thereof. 
Yoakum  v.  Tilden,  3  W.  Va.  167,  100 
Am.  Dec.  738. 

14.  Chautauqua  County  Bank  v.  Ris- 
lev,  4  Denio    (N.  Y.)    480. 

'l5.  Turnan  v.  Temke,  84  HI.  286; 
Wood  V.  New  York,  44  App.  Div.  299, 
GO  N.  Y.  Supp.  759,  holding  that  an 
attorney  of  record  has  no  authority  to 
discharge  a  judgment  obtained  by  him 
for  his  client,  after  the  death  of  the 
latter,  unless  rs-omployed  by  his  per- 
sonal representative,  notwithstanding 
the  fact  that  the  judgment  is  not  en- 
tered until  after  the  client's  death, 
and  a  provision  of  statute  that  the  at- 
torney may  satisfy  a  judgment  at  any 
time  within  two  v?ars  after  its   entry. 

16.  lU.— Trumbull  ;;,  Nicholson,  27 
111.  149.  N.  Y. — Robinson  v.  Brennan, 
90  N.  Y.  208.  S.  C— Mordecai  r. 
Charleston   County,   8  S.   C.   100. 

Payment  where  judgment  assigned, 
see  supra,  T,  A,  1. 

17.  See  the  following:  U.  S.— Ignited 
States  V.  Beebe,  ISO  U.  S.  343,  21  Sup. 
Ct.  371,  45  L.  ed.  563;  Jeffries  r.  Mutual 
Life  Ins.  Co.,  110  U.  S.  305,  4  Sup. 
Ct.  8,  28  L.  ed.  156;  Holker  r.  Parker, 
7  Cranch  436,  3  L.  ed.  396;  Pierce  r. 
Brown,  8  Biss.  534,  19  Fed.  Cas.  No. 
n,143.  Ala. — Chapman  r.  Cowles,  41 
Ala.  103,  91  Am.  Dec.  508.  Colo.— Mc- 
Mnrray  v.  IMarsh,  12  Colo.  App.  95,  54 
Pac.  852.  Ga.— Phillips  v.  Dobbins,  56 
Ga.  617.  111.— People  r.  Cole,  84  111. 
327;  Vickery  r.  McClellni-.  01   HI.  311; 


Trumbull  r.  Nicholson,  27  111.  149; 
Nolan  r.  .lackson,  16  111.  272.  Ind. 
Union  Mutual  Life  Ins.  Co.  v.  Buchan- 
an, 100  Ind.  63;  McCormick  v.  The 
Walter  A.  Wood  M.  &  R.  Maeh.  Co., 
72  Ind.  518;  Combs  v.  Combs,  56  ind. 
App.  656,  105  N.  E.  944;  Biddlo  r. 
Pierce,  13  Ind.  App.  239,  41  N.  E. 
475;    Repp   v.    Wiles,   3    Ind.   App.    167, 

29  N.  E.  441.  la.— Tallmon  v.  Tall- 
mon,  166  Iowa  370,  147  N.  W.  746; 
McCarvor  r.  Nealey,  1  G.  Gr.  360.  Kan. 
Rounsaville  f.  Hazen,  33  Kan.  71,  5 
Pac.  422;  Marbourg  v.  Smith,  11  Kan. 
554.  La. — Garthwaite  v.  Wentz,  19  La. 
Ann.  196.  Me.— Wilson  v.  Wadloigh, 
36  Me.  496;  Jewett  f.  Wadleigh,  32 
Me.  110.  Md.— Fritchey  v.  Boslev,  56 
Md.  94;  Rohr  i'.  Anderson,  51  Md."  205; 
Maddux  r.  Bevan,  39  Md.  485;  Camp- 
bell r.  Booth,  8  ]\rd.  107;  Doub  r. 
Barnes,  1  Md.  Ch.  127.  Mass.— Lewis 
V.  Gamage,  1  Pick.  347.  Miss. — Parker 
V.  McBee,  61  Miss.  134;  Keller  r.  Scott, 
2  Smed.  &  M.  81.  Mo.— Spears  v. 
T-edergerber,  56  Mo.  465;  Roberts  r. 
Nelson,  22  IMo.  App.  28.  Neb.— Smith 
V.  Jones,  47  Neb.  108,  66  N.  W.  19, 
53  Atu.  St.  Rep.  519.  N.  H.— Beliveau 
7-.  Amoskeag  IMfg.  Co.,  68  N.  H.  225, 
40  Atl.  734,  73  Am.  St.  Rep.  577,  44 
L  R.  A.  167.  N.  J. — Faughman  r. 
Elizabeth,  58  N.  .T.  L.  309,  33  Atl.  212. 
N.  Y. — Beers  r.  Ilendricsson,  45  N.  Y. 
nfi5,  reversinfj  6  Robt.  53;  Wood  r.  New 
^'ork,  44  App.  Div.  299,  60  N.  Y. 
Supp.  759;  Lewis  i;.  Wooilruff,  15  How. 
Pr.  539;  Benedict  V.  Smith,  10  Paige 
Ch.  126;  Carstens  V.  Barnstorf,  11  Abb. 
Pr.  N.  S.  442;  Woodford  r.  Rnsbach, 
6  Civ.  Proc.  315;  Lamman  v.  Elmira, 
C.  &  N.  R.  R.  Co.,  85  Hun  188,  32 
N.  Y.  Supp.  579,  65  N.  Y.  St.  723. 
Pa.— Whitesell    v.    Peck,    165    Pa.    571, 

30  Atl.  933,  35  W.  N.  C.  540;  Chambers 
r.  :Miner,  7  Watts  63;  Philadelphia, 
etc.  R.  Co.  r.  Christman,  4  Penny.  271; 
Eby  r.  Lamb,  10  Pa.  Co.  Ct.  209.  Tex. 
Peters  r.  Lawson,  66  Tex.  336,  17  S.  W. 
734;  Price  r.  Logue  (Tex.  Civ.  App.), 
164    S.    W.    1048.       W.     Va.— Watt     v. 
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S.  Next  Friend  or  Guardian.  —  Under  statutes  in  somie  states,  the 
guardian  ad  litem  or  next  friend  of  an  infant  may,  upon  giving 
proper  bond  or  security,  receive  payment  of  a  judgment  in  favor  of 
the  infant.^*  But  in  the  absence  of  such  statutory  authority,  the  gen- 
eral rule  is  that  neither  the  guardian  ad  litem,^^  nor  the  attorney  of 


Brookover,    35    W.    Va.    323,    13    S.    E. 
1007,   29  Am.  St.  Kep.   811. 
See  3  Standard  Proc.  858. 

[a]  Payment  of  a  part  of  the 
amount  due  on  a  judgment  under  a 
fraudulent  agreement  that  the  debtor 
shall  have  a  receipt  in  full,  and  the 
attorney  shall  retain  the  money  so 
paid,  will  not  inure  to  the  benefit  of 
such  debtor  or  his  surety.  Chalfants 
V.   Martin,   25   W.   Va.   394. 

[b]  Where  the  judgment  creditor 
ratifies  an  unauthorized  compromise 
made  by  his  attorney  of  record,  where- 
by assigned  notes  of  third  persons  in 
a  less  amount  than  the  judgment  are 
accepted  as  full  payment  thereof,  it 
will  operate  as  a  satisfaction  of  the 
judgment.  Jones  v.  Eansour,  3  Ind. 
327;  Whitesell  &  Sons  v.  Peck,  165  Pa 
571,  30  Atl.  933,  35  W.  N.  C.  540. 

[e]  A  judgment  plaintiff  is  not 
"bound  by  a  discharge  of  his  debtor  from 
arrest  on  a  ca.  sa.  by  authority  of 
plaintiff's  attorney,  until  the  money 
has  been  paid.  Simonton  v.  Barrell, 
21  Wend.  (N.  Y.)  362;  Kellogg  v.  Gil- 
bert, 10  Johns.  (N.  Y.)  220,  6  Am. 
Dec.    335. 

[d]  Attorney  cannot  credit  amount 
of  his  own  indebtedness  to  judgment 
debtor  on  judgment  in  absence  of  con- 
sent of  judgment  creditor.  Keller  v. 
Scott,  2  Smed.  &  M.  (Miss.)  81; 
Wenans  v.  Lindsay,  1  How.  (Miss.) 
577. 

Partial  payment  as  satisfaction  or 
discharge  of  judgment,  see  infra,  I, 
C,  2. 

Medium,  mode  and  suiliciency  of  pay- 
ment, see  infra,  I,  C. 

18.  Ark.— Wood  v.  Claiborne,  82  Ark. 
514,  102  S.  W.  219,  118  Am.  St.  Eep. 
89,  11  L.  E.  A.  (N.  S.)  913;  Spark- 
man  V.  Eoberts,  61  Ark.  26,  31  S.  W. 
742,  Fla.— Neal  v.  Spooner,  20  Fla, 
38.  Ga.— Oxford  Knitting  Mills  V.  Sut- 
ton, 127  Ga.  162,  56  S.  E.  298.  Mich. 
Baker  r.  Pere  Marquette  E.  Co.,  142 
Mich.  497,  105  N.  W.  1116,  3  L.  E.  A. 
(N.  S.)  76.  Mo, — Henderson  v.  Kan- 
sas City,  177  Mo.  477,  76  S.  W.  1045; 
Jones    V.    Steele,    36    Mo.    324.      N.   Y. 
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Greenburg  v.  N.  Y.  C.  &  H.  E.  E.  E. 
Co.,  210  N.  Y.  505,  104  N,  E.  931 
(affirming  order  160  App.  Div.  888,  144 
N.  Y.  Supp.  1118);  In  re  Fritz,  2  Paige 
374;  Heiter  v.  Joline,  135  App.  Div, 
13,  119  N.  Y.  Supp.  819;  Wileman  v. 
Metropolitan  St.  R.  Co.,  80  App.  Div. 
53,  80  N.  Y.  Supp.  233.  Tex.— Gulf, 
C.  &  S.  F.  Ey.  Co.  V.  Younger,  19  Tex. 
Civ.  App.  242,  45  S.  W.  1030,  where 
judgment  does  not  exceed  $500, 

[a]  Attorney  of  Record.^ — Under 
such  statutes  the  attorney  of  record 
for  the  infant  may  also  receive  pay- 
ment of  the  amount  of  the  judgment 
recovered  and  enter  satisfaction  there- 
of. Greensburg  v.  New  York  C.  &  H. 
E.  E.  Co.,  210  N.  Y.  505,  104  N.  E. 
931,  affirming  order,  160  App,  Div.  888, 
144  N.  Y.  Supp.  1118. 

Eight  of  attorney  of  record  to  re- 
ceive payment  of  judgment  generally, 
see  supra,  I,  A,  2. 

[b]  A  defendant  is  bound  to  know, 
however,  whether  the  guardian  ad  litem 
has  given  bond  as  required  by  statute, 
so  as  to  authorize  him  or  his  attorney 
to  receive  payment  and  enter  satisfac- 
tion of  the  infant 's  judgment.  Heiter 
r.  Joline,  135  Ajip.  Div.  13,  119  N.  Y. 
Supp.  819. 

19.  Ala.— Collins  v.  Gillespy,  148 
Ala.  558,  41  So.  930,  121  Am.  St.  Eep. 
81;  Glass  v.  Glass,  76  Ala.  368;  Hayneg 
V.  Wheat,  9  Ala.  239;  Smith  v.  Eedus, 
9  Ala.  99,  44  Am.  Dec.  429;  Isaacs  i: 
Boyd,  5  Port.  388.  Ark.— Biggs  v.  St. 
Louis,  etc.  E.  Co.,  91  Ark.  122,  120 
S.  W.  970.  111.— Spring  Valley  Coal 
Co.  V.  Donaldson,  123  111.  App.  196. 
Ky. — Forbes'  Heirs  r.  Mitchell,  1  J.  J. 
Marsh.  440.  Me. — Bernard  r.  Merrill, 
91  Me.  358,  40  Atl.  136.  Miss.— Klaus 
f.  State,  54  Miss.  644.  N.  Y.— Leopold 
r.  Meyer,  10  Abb.  Pr.  40.  S.  C— Al- 
len V.  Eoundtree,  1  Speers  L.  80.  Tenn. 
American  Lead  Pencil  Co.  v.  Davis,  108 
Tenn.  251,  66  S.  W.  1129;  Cody  V. 
Eoane  Iron  Co.,  105  Tenn.  515,  58  S, 
W.  850;  Barbee  v.  Williams,  4  Heisk. 
522;  Benton  v.  Pope,  5  Humph.  392; 
Miles  V.  Kaigler,  10  Yerg.  10,  30  Am. 
Dec.    425.     Tex.— Galveston    Oil    Co.   v. 
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record,  who  derives  his  authority  through  such  guardian  ad  litcm,-'^ 
can  receive  payment  of  a  judgment  recoverd  by  an  infant,  hut  such 
judgment  must  he  paid  to  the  general  guardian, ^^  or,  if  no  guardian 
has  been  appointed  and  qualified,  it  may  be  paid  into  court  for  tlie 
benefit  of  the  infant."  There  are  authorities,  however,  to  the  effect 
that  even  in  the  absence  of  statute,  where  no  general  guardian  has 
been  appointed,  that  payment  may  be  made  to  the  guardian  ad  litem 
or  next  friend,-^  or  attorney  of  record  employed  by  such  guardian 
ad  litem.'*     But  when  permitted  to  receive  payment,  the  guardian  ad 


Thompson,  76  Tex.  235,  13  S.  W.  60; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Younger, 
19  Tex.  Civ.  App.  242,  45  S.  W.  lU.'SU. 
W.  Va,— Fletcher  r.  Parker,  53  W.  Va. 
422,  44  S.  E.  422,  97  Am.  St.  Rep. 
991;  Crotty  v.  Eagle's  Admr.,  35  W. 
Va.  143,  13  S.  E.  59. 

20.  Ala.— Collins  v.  Gillespy,  148 
Ala.  558,  41  So.  930,  121  Am.  St.  Rep. 
81.  Pa.— O'Donnell  v.  Broad,  149  Pa. 
24,  27  Atl.  305,  2  Pa.  Dist.  84.  Tenn. 
Cody  f.  Roane  Iron  Co.,  105  Tenn.  515, 
58  S.  W.  850;  Barbee  r.  Williams,  4 
Heisk.  522;  Benton  v.  Pope,  5  Humph. 
392;  Miles  f.  Kaigler,  10  Yerg.  10,  30 
Am.  Dee.  425.  Tex. — Galveston  Oil 
Co.  r.  Thompson,  76  Tex.  235,  13  S.  W. 
60;  Galveston  R.  Co.  v.  Hewitt,  67  Tex. 
473,  3  S.  W.  705,  60  Am.  Rep.  32. 

Compare  infra,  note   24. 
Payment  to  attorney  of  record  gen- 
erally, see  supra,  I,  A,  2. 

21.  Ala.— Collins  r.  Gillespv,  148 
Ala.  558,  41  So.  930,  121  Am.  St.  Rep. 
81 ;  Smith  r.  Redns,  9  Ala.  99,  44  Am. 
Dee.  429.  Ark.— Wood  v.  Claiborne,  82 
Ark.  514,  102  S.  W.  219,  118  Am.  St, 
Rep.  89,  11  L.  R.  A.  (N.  S.)  913.  Me. 
Bernard  r.  Merrill,  91  Me.  358,  40  Atl. 
l"fi.  Mich. — Sheahan  v.  Wayne  Circuit 
Judge,  42  Mich.  69,  3  N.  W.  259. 
N  Y. — Wuesthoff  r.  Germania  Life  Ins. 
Co.,  107  N.  Y.  580,  14  N.  E.  811.  Tenn. 
American  Lead  Pencil  Co.  v.  Davis, 
108  Tenn.  251,  66  S.  W.  1129;  Codv  r. 
Roane  Iron  Co.,  105  Tenn.  515,  58  S!  W. 
850;  Barbee  r.  Williams,  4  Heisk.  522: 
Benton  v.  Pope,  5  Humph.  392;  IMiles 
V.  Kaigler,  10  Yerg.  10,  30  Am.  Dee. 
425.  Tex.— Galveston  Oil  Co.  r.  Thomp- 
son, 76  Tex.  235,  13  S.  W.  60;  Galves- 
ton R.  Co.  r.  Hewitt,  67  Tex.  473,  3 
S  W.  705,  60  Am.  Rep.  32;  Gulf,  C. 
*.  S.  F.  Ry.  Co.  r.  Younger,  19  Tex.  Civ. 
App.  242,  45  S.  W.  1030.  W.  Va. 
Fletcher  v.  Parker,  53  W.  Va.  422,  44 
S.  E.  422,  97  Am.  St.  Rep.  991;  Law- 


son  V.  Kirchner,  50  W.  Ta.  344,  40  S.  E. 
344. 

22.  Ala.— Smith  v.  Redus,  9  Ala.  99, 
44  Am.  Dec.  429.  Miss.— Klaus  r.  State, 
54  Miss.  644.  N.  Y.— Calmbaeher  f. 
Neuman,  28  Abb.  N.  C.  155;  Leopold 
V.  Meyer,  10  Abb.  Pr.  40;  Sere  i.  Coit, 
5  Abb.  Pr.  481;  Carpenter  v.  Scher- 
merhorn,  2  Barb.  Ch.  314.  Tenn. — Cody 
V.  Roane  Iron  Co.,  105  Tenn.  515,  58 
S  W.  850;  Benton  r.  Pope,  5  Humph. 
;;92;  Miles  r.  Kaigler,  10  Yerg.  10,  30 
Am.  Dee.  425.  Tex. — Galveston  City 
If.  Co.  V.  Hewitt,  67  Tex.  473,  3  S.  W. 
705,  60  Am.  Rep.  32;  Gulf,  C.  &  S.  F. 
Ry.  Co.  r.  Stvron,  66  Tex.  421,  1  S.  W. 
161;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Younger,  19  Tex.  Civ.  App.  242,  45 
S.  W.  1030;  Austin  r.  Colgate  (Tex. 
Civ.  App.),  27  S.  W.  896.  W.  Va. 
Fletcher  r.  Parker,  53  W.  Va.  422,  44 
S.  E.  422,  97  Am.  St.  Rep.  991. 

23.  Md.— Baltimore  &  0.  R.  Co.  V. 
Fitzpatrick,  36  Md.  619.  Mass.— Tripp 
r.  Gifford,  155  Mass.  lOS,  29  N.  E. 
208,  31  Am.  St.  Rep.  530.  Pa.— O'Don- 
nell r.  Broad,  2  Pa.  Dist.  84,  6  Kulp 
460,  149  Pa.  24,  27  Atl.  305.  Wash. 
State  ex  rcl.  Lane  r.  Ballinger,  41 
Wash.  23,  82  Pac.  1018,  3  L.  R.  A. 
(X.  S.)  72.  Eng.— Morgan  v.  Thorne, 
7  Jlees.  &  W.  400;  Collins  v.  Brook,  5 
Hurlst.  &  N.  700;  Collins  v.  Brook,  4 
Hurlst.   &   N.   270. 

24.  Md.— Baltimore  &  O.  R.  Co.  r. 
Fit^pntrick.  36  IMd.  619.  Pa.— Stroyd 
r  Pittsburg  Traction  Co.,  15  Pa.  Super. 
245.  Wash.— State  ex  rd.  Lane  r.  Bal- 
linger, 41  Wash.  23,  82  Pac.  1018,  3 
L.  R.  A.  (N.  S.^  72,  holding  that  gen- 
eral statute  giving  attorney  risrht  to 
receive  money  upon  iudgment  and  upon 
payment  to  acknowledge  satisfaction 
thereof  authorizes  him  to  receive  pay- 
ment of  judgment  for  infant. 

Compare  supra,   note  20. 
Payment  of  attorney  of  record  gen- 
erally, see  supra,  I,  A,  2. 
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litem  cannot  compromise  or  settle  such  judgment,  so  as  to  bind  the 
infant,'^  except  under  an  order  of  the  court.^'' 

4,  Officers  Authorized  To  Receive. —a.  Generally.  —  Payment 
to  any  officer,  having  authority  in  his  official  capacity  to  accept  it, 
will  satisfy  the  judgment.-'  Thus  payment  to  the  sheriff  or  constable 
in  possession  of  an  execution  will  usually  satisfy  or  discharge  the 
judgment;-*  but  a  payment  to  a  sheriff*  who  is  not  thus  authorized 
to  receive  payment  will  not  discharge  the  judgment.-^ 


25.  Spring  A^alley  Coal  Co.  f.  Don- 
aldson, 123  111.  App.  196;  Fletcher  j;. 
Parker,  53  W.  Ya.  422,  44  S.  E.  422, 
97   Am.  St.  Eep.  991. 

[a]  An  acceptance  of  a  less  sum 
than  the  whole  amount  of  a  judgment 
rendered  in  favor  of  an  infant,  and 
the  entry  of  satisfaction  of  payment 
thereof  of  record,  by  the  curator  for 
his  ward,  will  not  estop  the  ward  from 
impeaching  the  acknowledgment  for 
■want  of  consideration.  Winter  V.  K.  C. 
Cable  Ky.  Co.,  73  Mo.  App.  173.  Par- 
tial payment  as  satisfaction  or  dis- 
charge of  judgment,  see  supra,  I,  C,  2. 

26.  Minn.— Eidam  f.  Finnegan,  48 
Minn.  53,  50  N.  W.  933,  16  L.  E.  A. 
507.  N.  Y. — Edsall  r.  Vandemark,  39 
Barb.  589;  Heiter  r.  Joline,  135  App. 
Div.  13,  119  N.  Y.  Supp.  819.  W.  Va. 
Crotty  V.  Eagle's  Admr.,  35  W.  Va. 
143,  13  S.  E.  59. 

27.  Ala. — Thompson  v.  Wallace,  3 
Ala.  132.  Fla.— Hendry  v.  Benlisa,  37 
Fla.  609,  20  So.  800,  34  L.  E.  A.  283. 
111. — Loughry  v.  Mail,  34  111.  App.  523. 
Ind. — Merritt  v.  Eichey,  97  Ind.  236. 
Ky— Davis  f.  Gott,  130  Ky.  486,  113 
S.  W.  826.  N.  Y. — .Jackson  v.  Weeks, 
1  N.  Y.  St.  511,  holding  that  payment 
of  an  execution  in  the  hands  of  a 
sheriff,  and  the  sheriff's  return  there- 
of satisfied,  and  an  entry  made  on  the 
docket  by  the  clerk  canceling^  the 
same,  operates  as  a  complete  satisfac- 
tion of  the  judgment,  and  the  execution 
creditor  cannot  refuse  to  accept  the 
money  from  the  sheriff,  and  proceed 
against  an  equity  of  redemption  in- 
stead. N.  C— Motz  V.  Stowe,  83  N.  C. 
4.34;  Tarkinton  v.  Guyther,  35  N.  C. 
100.  Pa. — Slusher  v.  Washington  Co., 
27   Pa.   205. 

Payment  to  justice  of  peace  as  satis- 
faction of  judgment,  see  the  title 
"Justices  of  the  Peace." 

[a]  Payment  To  Obtain  Postpone- 
ment of  Sale. — Money  turned  over  to 
the  sheriff  to  the  amount  of  the  debt, 
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for  the  purpose  of  obtainng  a  post- 
ponement of  the  sale  of  real  estate, 
will  not  operate  as  a  satisfaction  of 
the  judgment.  Strange  v.  Donohue,  4 
Ind.  327. 

28.  Ala. — Chapman  v.  Cowles,  41 
Ala.  103,  91  Am.  Dec.  508;  Bobo  v. 
Thompson,  3  Stew.  &  P.  385.  Del. 
Lofland  v.  Jefferson,  4  Harr.  303.  Ga. 
Irwin  V.  McKee,  25  Ga.  646.  Ind. 
Beard  v.  Millikan,  68  Ind.  231,  regard- 
less of  the  sheriff's  failure  to  pay  over 
the  money  to  the  plaintiff.  Ky. — Davis 
V.  Gott,  130  Ky.  486,  113  S.  W.  826. 
Miss. — Brooks  Oil  Co.  v.  Weatherford, 
91  Miss.  501,  44  So.  928.  Mo.— Nicola 
V.  American  Car  &  Foundry  Co.,  185 
Mo.  App.  285,  170  S.  W.  366.  N.  C. 
Bailey  t.  Hester,  101  N.  C.  538,  8 
S.  E.  164;  Mills  v.  Allen,  52  N.  C 
564.  Pa. — Slusher  v.  Washington  Co., 
27  Pa.  205.  Tenn. — Cain  v.  Bryant,  12 
Heisk.  45,  even  where  constable  fails 
to  pay  money  to  plaintiff.  Tex. — Har- 
ris r.  Ellis,  30  Tex.  4,  94  Am.  Dec. 
296. 

[a]  Where  an  attorney's  lien  or  as- 
signment as  to  a  part  of  the  judgment 
is  held  by  a  third  person  without  the 
knowledge  of  the  sheriff,  but  the  judg- 
ment debtor  has  notice  thereof,  pay- 
ment to  the  sheriff  does  not  effect  a 
satisfaction  of  the  judgment.  Nicola 
V.  American  Car  &  Foundry  Co.,  185 
Mo.  App.  285,  170  S.  W.  366. 

29.  Ala. — Henderson  v.  Planters'  S 
Merchants'  Bank,  178  Ala.  420,  59  So. 
493;  Chapman  r.  Cowles,  41  Ala.  103, 
91  Am.  Dec.  508;  Dean  v.  Governor, 
13  Ala.  526;  Bobo  r.  .Johnson,  3  Stew. 
&  P.  385;  Barton  V.  Lockhart,  2  Stew. 
&  P.  109.  Del. — Lofland  V.  Jefferson, 
4  Harr.  303.  Me.— Wyer  v.  Andrews, 
13  Me.  168,  29  Am.  Dec.  497.  Miss. 
Brooks  Oil  Co.  v.  Weatherford,  91  Miss. 
501,  44  So.  928,  especially  where  sheriff 
does  not  pay  money  over  and  creditor 
does  not  ratify  such  payment.  Mo. 
Trigg    V.    Harris,    49    Mo.     176.       Tex. 
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b.  Clerk  of  Court.  —  Payment  to  the  clerk  of  court  of  the  amount 
of  a  judgment  does  not  operate  as  a  satisfaction  or  discharge  thereof, 
where  the  clerk  is  not  authorized  to  receive  such  payment,-^''  and  no 
subsequent  ratification  of  payment  to  him  is  made  on  the  part  of  the 
judgment  creditor.-^  Where  by  statute  the  clerk  of  court  is  author- 
ized to  receive  payment  after  the  judgment  has  been  rendered,  pay- 
ment to  him  constitutes  a  discharge  or  satisfaction  of  the  judgment."^ 
So  a  payment  into  court,  under  an  order  therefor,  of  the  amount  of 
plaintiff's  judgment  and  costs,  will  operate  as  a  satisfaction,  when 
done  at  the  instance  of  plaintiff.^^ 


Harris  v.  Ellis,  30  Tex.  4,  94  Am.  Dec. 
296.  Va. — Chapman  v.  Harrison,  4 
Band.  (25  Va.)  336. 

[a]  Where  deputy  sheriflf  is  not 
authorized  to  receive  payment,  pay- 
ment to  him  does  not  discharge  de- 
fendant's liability.  Bailey  f.  Hester, 
101  N.  C.  538,  8  S.  E.  164. 

30.  See  the  following:  Ala. — Gover- 
nor V.  Read,  38  Ala.  252;  Blann  v. 
Crocheron,  20  Ala.  320.  Fla.— Hendry 
V.  Benlisa,  37  Fla.  609,  20  So.  800,  34 
L.  R.  A.  283.  Ga.— Chattanooga,  R.  & 
C.  R.  Co.  V.  Jackson,  86  Ga.  676,  13 
8.  E.  109;  The  Bank  of  Georgetown 
V.  Ault,  31  Ga.  359.  111.— Seymour  v. 
Haines,  104  111.  557;  Spring  Valley 
Coal  Co.  V.  Donaldson,  123  111.  App. 
196;  Lewis  f.  Cockrell,  31  111.  App. 
476.  Ind. — Blair  r.  Lanning,  61  Ind. 
499;  Hays  r.  Boyer,  59  Ind.  341,  both 
cases  prior  to  statute  authorizing  clerk 
to  receive  payment.  la. — Hawkeye 
Ins.  Co.  r.  Luckow,  76  Iowa  21,  39  iS[. 
W.  923,  payment  to  clerk  of  county  to 
■which  execution  issued  on  transcript 
of  judgment  from  county  where  judg- 
ment rendered  not  satisfaction.  Ky. 
Chinn  v.  Mitchell,  2  Mete.  92;  Durant 
V.  Gabby,  2  Mete.  91.  Mont. — Matus- 
evitz  r. 'Hughes,  26  Mont.  212,  66  Pac. 
939,  68  Pac.  467.  N.  D.— Milburn- 
Stoddard  Co.  r.  Sticknev,  14  N.  D. 
282,  103  N.  W.  752.  Pa.— Wells  v. 
Baird,  3  Pa.  351;  Tompkins  v.  Wood- 
ford, 1  Pa.  156;  Baer  r.  Kistlor,  4 
Rawle  364.  S.  C— Mazyck  r.  M'Ew^n, 
2  Bailey  L.  28.  Tex. — Texas  &  Pacific 
Ey.  Co.  r.  Walker,  93  Tex.  611,  57  S. 
W.  568;  Citv  of  Whitesboro  v.  Diamond 
(Tex.  Civ.  'App.),  75  S.  W.  540,  pay- 
ment to  clerk  not  satisfaction  unless 
clerk  made  agent  to  receive  payment. 
But  see  Roberts  r.  Pow«ll,  22  Tex.  Civ. 
App.  211,  54  S.  W.  643. 

Compare  Blake  v.  Hawkins,  19  Fed. 
204. 


[a]  Register  in  Chancery. — In  the 
absence  of  statute  or  an  order  of  the 
court,  payment  to  the  register  in  chan- 
cery of  the  amount  due  on  a  decree 
is  not  a  satisfaction  thereof,  unless 
accepted  as  such  by  the  party  entitled 
to  the  money.  Lewis  v.  Kean,  102 
Mich.  605,  61  N.  W.  63. 

31.  Hendry  r.  Benlisa,  37  Fla.  609, 
20  So.  800,  34  L.  R.  A.  283. 

[a]  Judgment  Against  One  of  Joint 
Tort-Feasors. — A  payment  to  the  clerk 
of  the  court  of  a  judgment  recovered 
against  one  of  two  joint  tort-feasors, 
sued  separately,  which  is  not  accepted 
by  the  plaintiff,  does  not  operate  to 
satisfy  the  plaintiff's  demands  against 
the  other  joint  tort-feasor,  or  bar  the 
prosecution  of  the  action  against  him. 
McDonald  v.  Nugen,  118  Iowa  512,  92 
N.  W.   675. 

[b]  Ratification  by  attorney  insuffi- 
cient unless  judgment  creditor  assents. 
Tompkins  r.  Woodford,  1  Pa.  156. 

32.  Aicordi  r.  Robbins,  41  Ala.  541, 
94  Am.  Dec.  614  (where  proper  medium 
of  payment  taken);  Governor  r.  Read, 
38  Ala.  252  (wherein  payment  was 
made  before  judgment,  but  held  by 
clerk  until  after  judgment  when  satis- 
faction was  entered);  Bynum  v.  Bare- 
foot, 75  N.  C.  576. 

As  to  medium  of  payment,  see  infra, 
I,  C. 

33.  Montgomery  v.  Dresher,  97  Neb. 
104,  149  N.  W.  311;  Henderson  v.  Moss, 
82   Tex.   69,   18   S.   W.   555. 

fa]  A  withdrawal  of  the  money  so 
paid  from  the  custody  of  the  clerk, 
operates  as  a  satisfaction  of  the  judg- 
ment, which  cannot  be  revived  by  a 
return  of  the  money  to  the  clerk. 
Portland  Construction  Co.  v.  O'Xeil,  24 
Ore.   54,   32  Pac.   764. 

[b]  But  the  court  cannot  order  its 
clerk  to  receive  the  amount  of  a  judg- 
ment rendered  in  full  payment  thereof 
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5,  Creditor  of  Plaintiff.  —  Payment  to  a  judgment  creditor  of 
the  plaintiff  under  an  order  of  court,^*  or  process  of  garnisliment,^° 
%\"ill  effect  a  discharge  or  satisfaction  of  the  judgment,  as  will  the 
payment  by  defendant  of  other  obligations  on  behalf  of  the  plaintiff 
to    an   equal  or    greater   amount    than   the   judgment   against    him.^" 

B.  By  Whom  Made.  —  1.  Joint  Debtor.  —  a.  Generally. 
While  it  is  undoubtedly  true  that  where  the  amount  due  upon  a  judg- 
ment is  paid  wholly  or  in  part  by  one  who  is  not  a  party  to  nor 
bound  by  it,  the  judgment  is  extinguished  or  not  according  to  the 
intention  of  the  parties,^^  yet  it  is  equally  true  that  where  one  of 
several  defendants  against  whom  there  is  a  joint  judgment  pays  to 
the  other  party  the  entire  sum  due,  the  judgment  becomes  thereby 
extinguished,^^  whatever  may  be  the  intention  of  the  parties  to  the 


and  to  satisfy  the  same  of  record,  over 
the  protest  of  the  plaintiff,  and  in 
violation  of  his  right  of  appeal.  Mes- 
ter  Coal  Co.  v.  Pope,  155  111.  App. 
667. 

34,  Gibson  V.  Haggerty,  37  N.  T. 
555,  558,  97  Am.  Dec.  752;  Bishop  V. 
Garcia,   14   Abb.   Pr.   N.  S.   (N.   Y.)    69. 

35,  Ala. — Hagadon  v.  Campbell,  24 
Ala.  375.  Ky. — Braudenburgh -y.  Beach, 
17  Ky.  L.  Rep.  560,  32  S.  W.  168. 
La. — brumm  v.  Sherman,  20  La.  Ann. 
90. 

36,  Medford  v.  Dorsey,  2  Wash.  C. 
C  467,  16  Fed.  Cas.  No.  9,390;  Downey 
r.  Forrester,  35  Md.  117;  Neidig  v. 
Whiteford,  29  Md.  178. 

37,  See  infra,  I,  B,  3. 

38,  Ala,— Preslar  v.  Stallworth,  37 
Ala.  402.  D.  C— Flagg  v.  Kirk,  9 
Maekey  335.  Ga. — Adams  v.  Keeler,  30 
Ga.  86.  Idaho. — Vermont  Loan  &  Tr, 
Co.  V.  McGregor,  6  Idaho  134,  53  Pac. 
399.  Ill,— Tompkins  v.  Fifth  Nat.  Bank 
of  Chicago,  53  111.  57;  Russell  r.  Hugu- 
nin,  2  111.  562,  33  Am.  Dec.  423.  Ind, 
Hubble  r.  Berry,  180  Ind.  513,  103  N. 
E,  328;  Zimmerman  r.  Gaumer,  152 
Ind.  552,  53  N.  E.  829;  Ashcraft  v 
Knoblock,  146  Ind.  169,  45  N.  E.  69; 
Calev  V.  Morgan,  114  Ind.  350,  16  N. 
E.  790;  Klippel  v.  Shields,  90  Ind.  81, 
la, — Bones  f.  Aiken,  35  Iowa  534. 
Mass. — Cote  v.  New  England  Nav.  Co., 
213  Mass.  177,  99  N.  E.  972;  National 
Security  Bank  v.  Hunnewell,  124  Mass. 
260;  Holmes  v.  Day,  108  Mass.  563; 
Brackett  v.  Winslow,  17  Mass,  153. 
Mo.— Weston  v.  Clark,  37  Mo,  568, 
Neb. — Henry  &  Coatsworth  Co.  v.  Hal- 
ter, 58  Neb.  685,  79  N.  W.  616.  N,  H. 
Edgerly  v.  Emerson,  23  N.  H.  555,  55 
Am.    Dee,    207;    Davia    v.    Stevens,    10 
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N.  II.  186.  N,  Y.— Harbeck  v.  Vander 
bilt,  20  N.  Y.  395;  Morley  V.  Stevens 
47  How.  Pr.  228;  Thomas  r.  Rumsey 
6  Johns.  26;  Bank  of  Salina  v.  Abbott, 
3  Denio  181;  Breslin  v.  Peck,  38  Hun 
623;  Booth  v.  Farmers',  etc.  Nat.  Bank 
11  Hun  258;  Gotthelf  v.  Krulewitch 
153  App.  Div.  746,  138  N.  Y.  Supp. 
756;  Storz  v.  Boyce,  34  Misc.  279,  69 
N.  Y.  Supp.  612.  N,  C— Dunn  v.  Bea 
man,  126  N.  C.  764,  36  S.  E.  174;  Hin 
ton  V.  Odenheimer,  57  N.  C.  406  (part 
ner);  Lowe  v.  Felton,  52  N.  C.  216, 
Sherwood  r.  Collier,  14  N.  C.  380,  24 
Am.  Dec.  264.  R.  I,— Sager  v.  Moy, 
15  R.  I.  528,  9  Atl.  847.  S.  C— Fowler 
V.  Wood,  31  S.  C.  398,  10  S.  E.  93 
5  L.  R.  A.  721.  Tenn. — Anderson  v 
Saylors,  3  Head  551;  Baldwin  v.  Mer 
rill,  8  Humph.  132.  Tex.— Faires  v 
Cockerell,  88  Tex.  428,  31  S.  W.  190 
639,  28  L.  R.  A.  528.  Vt.— Porter  V 
Gile,  44  Vt.  520.  Can.— McLeod  v.  For 
tune,  19  U.  C.  Q.  B.  100, 

[a]  Under  a  statute  expressly  lim- 
iting the  judgment  creditor  to  one  sat- 
isfaction of  his  debt,  a  partner  or  other 
person  liable  under  a  judgment  may 
avail  himself  of  any  payment  in  whole 
or  in  part  thereof  by  any  partner  or 
person  jointly  bound  with  him  there- 
in. Westheimer  v.  Craig,  76  Md.  399, 
25  Atl.  419;  Booth  r.  Farmers'  &  Me- 
chanics' Nat.  Bank,  74  N.  Y.  228  (hold- 
ing that  where  one  member  of  a  co- 
partnership pays  a  judgment  rendered 
on  a  firm  debt,  he  cannot  keep  the 
judgment  alive  and  enforce  it  against 
his  partners  either  in  his  own  name 
or  that  of  a  third  person  to  whom  he 
has  caused  it  to  be  assigned,  unless 
some  special  equity  exists  to  entitle 
him  to   hold  it  as  security  for  a  sum 
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transaction,3°  and  it  is  not  in  their  power  by  any  arrangement  be- 
tween them  to  'keep  the  judgment  alive  for  the  benefit  of  the  party 
making  the  payment. *°  The  operation  of  this  rule  is  not  affected, 
therefore,  by  an  assignment  of  the  judgment  to  the  defendant  by 
whom  it  is  paid,  or  to  a  third  person  for  his  use  and  benefit.*^  But 
the  payment  by  one  of  several  joint  defendants  of  a  part  only  of  a 
judgment,  upon  an  agreement  of  the  plaintiff  to  hold  him  harmless 
under  the  judgment,  will  not  operate  to  satisfy  the  judgment  as  against 
him.*^ 

Where  several  judgments  have  been  rendered  against  parties  jointly  and 
severally  liable  on  the  same  obligation,  payment  of  one  of  the  judg- 
ments  is  a  satisfaction   of   all  the  judgments,   except  as   to   costs." 

b.  On  Negotiable  Instrument.  —  Similar  to  the  rule  that  payment 
of  a  joint  judgment  by  one  of  the  defendants  thereto  operates  as  a 
satisfaction  as  to  all,^*  is  the  rule  that  satisfaction  of  a  judgment  on 
a  negotiable  instrument  upon  which  there  is  a  joint  liability  operates 


due  him  from  his  co-partners  on  an 
accounting) ;  Komain  v.  Garth,  3  Hun 
(N.  Y.)   214. 

Payment  of  joint  judgment  against 
joint  tort-feasors  as  satisfaction  of 
judgment  as  to  all,  see  infra,  I,  B, 
1,  c. 

Release  of  one  of  several  joint  debt- 
ors as  discharge  of  all,  see  infra,  Vil, 
E. 

39.  Harbeck  v.  Vanderbilt,  20  N.  Y. 
395;  Gotthelf  v.  Krulewitch,  153  App. 
Div.  746,  138  N.  Y.  Supp.  756. 

40.  Harbeck  r.  Vanderbilt,  20  N.  Y". 
395;  Gotthelf  r.  Krulewitch,  153  App 
Div.  746,  138  N.  Y.  Supp.   756. 

41.  Ind. — Frank  v.  Travlor,  130  Ind, 
145,  29  N.  E.  486,  16  L.  E.  A.  115; 
Montgomery  v.  Viekery,  110  Ind.  211, 
11  N.  E.  38;  Shields  v.  Moore,  84  Ind. 
440.  Kan. — Worden  v.  Jones,  1  Kan. 
App.  501,  40  Pac.  1071.  Mass. — Adams 
r.  Drake,  11  Cush.  504  (holding  that 
payment  of  a  judgment  rendered  on  a 
joint  note  against  several  signers 
thereof,  by  one  of  the  joint  defend- 
ants, so  far  extinguishes  the  judgment 
that  it  cannot  be  subsequently  assigned 
to  the  debtor  paying  it,  and  be  levied 
by  him  on  land  of  the  other  joint 
debtors);  Allen  r.  Holden,  9  Mass.  133, 
6  Am.  Dec.  46.  Neb.— Ebel  r.  Stringer, 
73  Neb.  249,  102  N.  W.  466;  First  Nat. 
Bank  of  Plattsmouth  v.  Gibson,  60 
Neb.  767,  84  N.  W.  259;  Henry  & 
Coatsworth  Co.  v.  Halter,  58  Neb.  685, 
79  N.  W.  616;  Potvin  v.  Mevers,  27 
Neb.  749,  44  N.  W.  25.     N.  Y.— Booth 


V.  Farmers'  &  Mechanics'  Nat.  Bank, 
74  N.  Y.  228  {affirming  11  Hun  258); 
Storz  V.  Boyce,  34  Misc.  279,  69  N.  Y, 
Supp.  612.  Tex. — Deleshaw  v.  Edelen, 
31  Tex.  Civ.  App.  416,  72  S.  W.  413, 
Smith  V.  Lang,  2  Tex.  Civ.  App.  683, 
22  S.  W.  197. 

■Contra,  Brown  r.  "White,  29  N.  J.  L. 
514,  80  Am.  Dec.  226,  reversing  29  N.  J. 
L.  307. 

[a]  Where  a  judgment  has  been 
rendered  against  a  city  and  other  de 
fendants  jointly,  the  payment  for  an 
assignment  of  such  judgment  by  the 
city  does  not  operate  to  satisfy  the 
same,  where  the  charter  provides  that 
when  a  judgment  shall  be  obtained 
against  the  city  and  other  parties  joint- 
ly liable,  it  shall  not  be  collected  of 
the  city  unless  the  other  defendants  are 
so  insolvent  that  the  same  cannot  be 
made  out  of  them,  and  in  that  ease 
the  city  shall  pay  only  so  much  of 
the  judgment  as  cannot  be  made  out 
of  the  other  defendants.  Campbell  V. 
Pope,  96  Mo.  468,  10  S.  W.  187. 

Assignment  of  judgment  as  satisfac- 
tion thereof,   see  generallv   infra,  IV. 

42.  Warthen  v.  Melton",  132  Ga.  113, 
63  S.  E.  832,  131  Am.  St.  Rep.  184; 
Powell  r.  Davis,  60  Ga.  70;  Fletchei 
V.  Wurgler,  97   Ind.  223. 

Partial  payment  as  satisfaction  or 
discharge  of  judgment,  see  generally 
infra,   T,   C,   2. 

43.  First  National  Bank  v.  Indian- 
apolis Piano  Mfg.  Co.,  45  Ind.  5.  See 
also  infra,  X. 

44.  See  supra,  I,  B,  1,  a. 
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as  a  satisfaction  as  to  all  liable  thereon,  whether  included  in  the  judg- 
ment or  not.*^  But  payment  of  a  judgment  on  a  negotiable  instru- 
ment by  one  of  the  several  defendants  does  not  operate  to  satisfy  the 
judgment,  where  such  defendants  are  severally  and  not  jointly  liable, 
and'^the  defendant  paying  takes  an  assignment  of  the  judgment."" 
c.  Joint  Tortfeasors.  —  While  a  plaintiff  may  recover  several  judg- 
ments ?.gainst  joint  tortfeasors,*^  he  can  have  but  one  satisfaction, 
and  a  satisfaction  of  one  of  such  judgments  operates  as  a  satisfaction 
of  all/®  but  satisfaction  in  part,  received  from  one  joint  tortfeasor, 


45.  See  the  following:  Ind.— Dessar 
r.  Eieh,  Wils.  372.  N.  J.— First  Nat. 
Bank  V.  Hoffman,  68  N.  J.  L.  245,  52 
Atl.  280  (payment  of  a  judgment  ren 
dered  on  a  note  by  a  prior  endorser, 
-u-ill  operate  to  satisfy  the  judgment  as 
to  a  later  endorser  of  the  note);  Wes- 
tervelt  v.  Freeh,  33  N.  J.  Eq.  451 
N.  y. — Coonley  v.  Wood,  36  Hun  559. 
Tenn. — Topp  v.  Alabama  Branch  Bank, 
2  Swan  184.  Vt.— Allen  v.  Ogden,  12 
Vt.  9. 

46.  Kelsey  v.  Bradbury,  21  Barb. 
(N.  Y.)  531  {aifirmed,  12  N.  Y.  Leg. 
Obs.  222);  Corey  v.  White,  3  Barb. 
(N.  Y.)  12  {overruling  3  Denio  181,  and 
dlmpproving  1  Hill  652);  Harger  v.  Mc- 
Cullough,  2  Denio  (N.  Y.)  119;  Bost- 
wick  v..  Scott,  40  Hun  (N.  Y.)  212; 
Marsh  v.  Benedict,  14  Hun  (N.  Y.) 
317. 

47.  See   15   Standard  Proc.   788. 

48.  See  the  following:  U.  S. — Ses- 
sions V.  Johnson,  95  U.  S.  347,  24  L. 
ed.  596;  Love  joy  v.  Murray,  3  Wall. 
1,  18  L.  ed.  129;  American  Bell  Tel. 
Co.  V.  Albright,  32  Fed.  287;  Collard 
t.  Delaware,  etc.  R.  E.  Co.,  6  Fed.  246. 
Ala. — Thom])son  v.  Lassiter,  86  Ala. 
536,  6  So.  33;  Slade  r.  Street,  77  Ala. 
576;  Du  Bose  v.  Marx,  52  Ala.  506; 
Blann  v.  Crocheron,  19  Ala.  647,  54 
Am.  Dec.  203.  Ark. — Criner  v.  Brewer, 
13  Ark.  225.  Cal. — Cole  v.  Eoebling 
Const.  Co.,  156  Cal.  443,  105  Pac.  255; 
Grundel  v.  Union  Iron  Wks.,  127  Cal. 
438,  59  Pac.  826,  78  Am.  St.  Eep.  75, 
47  L.  E.  A.  467;  Dawson  v.  Schloss, 
93  Cal.  194,  29  Pac.  31.  See  Fowden 
r.  Pacific  Coast,  etc.  Co.,  149  Cal.  151, 
157,  86  Pac.  178;  Tompkins  V.  Clay  St. 
R.  Co.,  66  Cal.  163,  166,  4  Pac.  1165. 
Conn. — Vincent  v.  McNamara,  70  Conn. 
332,  39  Atl.  444;  Ayer  v.  Ashmead,  31 
Conn.  447,  83  Am.  Dec.  154;  Sheldon 
v.  Eabbe,  3  Conn.  214,  8  Am.  Dec. 
176.  lU.— People  v.  Wilson,  260  111. 
145,  102  N.  E.  1055;  People  v.  Becker, 
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253  HI.  131,  97  N.  E.  269;  City  of 
Roodhouse  v.  Christian,  158  111.  137, 
41  N.  E.  748.  Ind. — American  Surety 
Co.  r.  State,  50  Ind.  App.  475,  98  N. 
E.  829.  Kan.— Story  v.  Long,  91  Kan. 
323,  137  Pac.  795;   Westbrook  v.  Mize, 

35  Kan.  299,  10  Pac.  881.  Ky.— City 
of  Louisville  v.  NichoHs,  158  Ky.  516, 
165  S.  W.  660;  Thomas'  Admr.  v. 
Maysville  St.  Ry.,  etc.  Co.,  136  Ky. 
446,  124  S.  W.  398;  Elliot  v.  Porter, 
5  Dana  299,  30  Am.  Dec.  689.  Me. 
Cleveland  v.  City  of  Bangor,  87  Me. 
259,  32  Atl.  892,  47  Am.  St.  Rep.  326; 
Jones  V.  Lowell,  35  Me.  538.  Mass, 
Cote  V,  New  England  Nav.  Co.,  213 
Mass.  177,  99  N.  E.  972;  Brown  v. 
Thayer,  212  Mass.  392,  99  N.  E.  237; 
Knight  V.  Nelson,  117  Mass.  458;  El- 
liott V.  Hayden,  104  Mass.  180.  Neb, 
Fitzgerald  v.  Union  Stockyards  Co.,  89 
Neb.  393,  131  N.  W.  P^2,  33  L.  R.  A, 
(N.  S.)  983.  N.  H.— Fowler  v.  Owen, 
68  N.  H.  270,  39  Atl.  329,  73  Am.  St. 
Rep.  588.  N.  Y.— Walsh  v.  New  York 
Central  &  H.  R.  R.  Co.,  204  N.  Y, 
58,  97  N.  E.  408,  37  L.  R.  A.  (N.  S.) 
1137;  Russell  V.  McCall,  141  N.  Y.  437, 

36  N.  E.  498,  38  Am.  St.  Rep.  807; 
Marsh  v.  Berry,  7  Cow.  344;  Foy  V. 
Barry,  159  App.  Div.  749,  144  N.  Y. 
Supp.  971;  Berg  v.  Bates,  153  App. 
Div.  12,  137  N.  Y.  Supp.  1032.  N.  C. 
Martin  r.  Buffaloe,  128  N.  C.  305,  3S 
S.  E.  902,  83  Am.  St.  Eep.  679.  Ohio. 
Maple  V.  Railroad  Co.,  40  Ohio  St.  313, 
48  Am.  Eep.  685;  Wright  v.  Lathrop, 
2  Ohio  33,  15  Am.  Dec.  529.  S.  C 
Smith  V.  Singleton,  2  McMull.  184,  39 
Am  Dec.  122.  S.  D.— Kennedy  V.  Gar- 
rigan,  23  S.  D.  265,  121  N.  W.  783. 
Tenn. — Knott  v.  Cunningham,  2  Sneed 
204.  Tex.— McGehee  v.  Shafer,  15  Tex. 
198.  Vt. — Sanderson  r.  Caldwell, 
Aik",  195.  W.  Va.— Griffie  v.  McClung, 
5  W.  Va.  131. 

[al     In  order  for  a  joint  judgment 
debtor  to  obtain  satisfaction  of,  or  ra^ 
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does  not  operate  to  discharGre  the  others,  since  the  plaintiff  is  entitled 
to  full  satisfaction  of  one  .indjjnient/"  Payment  by  one  joint  tort- 
feasor of  a  jiidtrincnt  rendered  ap:ainst  himself  and  several  others 
jointly,  is  a  satisfaction  of  the  judgment  as  to  all.'*° 

2.     Surety.  —  Payment  by  a  surety  of  a  judgment  rendered  against 
his  principal  and  himself  jointly  operates  as  a  satisfaction  thercof,^^ 


lease  from,  a  judgment  on  the  ground 
that  another  juiigment  for  the  samo 
tort  has  been  paitl,  he  must  show  that 
the  same  wrong  was  litigated  in  both 
actions.  Story  v.  Lang,  91  Kan.  32.'^, 
137  Pae.  795. 

49.  Ark.— Ballard  v.  Noaks,  2  Ark. 
4.i.  Cal.— Urton  r.  Price,  57  Cal.  270. 
Ind. — American  Express  Co.  v.  Patter- 
son, 7.3  Ind.  430.  la.— McVey  v.  Man- 
att,  80  Iowa  132,  45  N.  W.  548;  Metz 
V.  Soule,  etc.  Co.,  40  Iowa  236.  Kan, 
Westbrook  v.  Mize,  35  Kan.  299,  10 
Pac.  881.  Ky. — City  of  Louisville  v. 
Nicholls,  158  Ky.  516,  165  S.  W.  660; 
United  Society  of  Shakers  v.  Under- 
wood, 11  Bush  265,  21  Am.  Rep.  214. 
Neb.— Brvant  r.  Reed,  34  Neb.  720,  52 
N.  W.  694.  N.  J.— Rogers  v.  Cox,  68 
N.  J.  L.  432,  50  Atl.  143;  Spurr  v. 
North  Hudson,  etc.  R.  Co.,  56  N.  J, 
L.  346,  28  Atl.  582.  N.  Y.— Woods  v. 
Pangburn,  75  N.  Y.  495;  Livingston  r. 
Bishop,  1  Johns.  290,  3  Am.  Dec.  330; 
Foy  r.  Barry,  159  App.  Div.  749,  144 
N.'  Y.  Supp.  971;  Union  Associated 
Press  V.  Press  Pub.  Co.,  24  Misc.  610, 
54  N.  Y.  Supp.  183.  Tenn. — Brison  v. 
Dougherty,  3  Baxt.  93.  Vt.— Eastman 
v.  Grant,  34  Vt.  387.  Eng.— Thurman 
r.  Wild,  11  Ad.  &  El.  453,  113  Eng. 
Reprint  487;  Bird  r.  Randall,  3  Burr. 
1345,  97  Eng.  Reprint  866. 

[a]  Where  one  of  two  actions 
against  two  joint  wrongdoers  has  been 
prosecuted  to  judgment,  a  dismissal  of 
the  other  action  upon  payment  of  a 
sum  intended  to  be  in  settlement  of 
costs  therein  and  an  acknowledgment 
of  satisfaction,  does  not  operate  to 
sntisfv  the  judgment,  either  wholly  or 
pro  tanto.     Bell  v.  Perry,  43  Iowa '368. 

50.  U.  S.— Union  Stock  Yards  Co. 
v.  Chicago,  B.  &  Q.  R.  Co.,  196  U.  S, 
217,  25  Sup.  Ct.  226,  49  L.  ed.  453,  2 
Ann.  Cas.  525.  Ala. — Blann  r.  Crocher- 
on.  20  Ala.  320.  Conn. — Fields  r.  Low, 
2  Root  320;  Wilford  r.  Grant,  Kirby 
116.  Ga.— Central  of  Georgia  R.  Co. 
v.  Macon  Ry.  &  L.  Co.,  9  Ga.  Api>. 
628,  71  S.  E.  1076.  Ind.— Ashcraft  v. 
Knoblock,  146  Ind.  169,  45  N.  E.  69; 


Fleming  r.  McDonald,  50  Ind.  278,  19 
Am.  Rep.  711.  la. — McDonald  r.  Nugen, 
118  Iowa  512,  92  N.  W.  675,  96  Am. 
St.  Rep.  407.  Ky. — Louisville  r.  Louis- 
ville R.  Co.,  156  Ky.  141,  160  S.  W. 
771,  49  L.  R.  A.  (N.  S.)  350;  City 
of  Louisville  r.  Hart's  Admr.,  143  Ky. 
171,  136  S.  W.  212,  35  L.  R.  A.  (N.  S.) 
207;  Dupuy  v.  .Johnson,  1  Bibb  562. 
Md.— Gunthor  ;•.  Lee,  45  Md.  60,  24  Am, 
Rep.  504.  Mass.— Old  Colony  St.  R.  Co. 
V.  Brockton  &  P.  St.  R.  Co.,  218  Mass. 
84,  105  N.  E.  866;  Bryant  v.  Rich's 
Grill,  216  Mass.  .344,  103  N.  E. 
925,  Ann.  Cas.  1915B,  869;  Brown 
V.  Thayer,  212  Mass.  392,  99  N, 
E.  237;  Gray  v.  Chase,  184  Mass. 
444,  68  N.  E.  676;  Vose  r.  Grant,  15 
Mass.  505;  Campbell  v.  Phelps,  1  Pick. 
62,  11  Am.  Dec.  139.  Minn.— Hunt  v. 
Conrad,  47  Minn.  557,  50  N.  W.  614, 
14  L.  R.  A.  512.  Mo.— Doster  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Mo.  App.), 
158  S.  W.  440.  N.  Y.— Thomas  r.  Rum- 
sey,  6  .Johns.  26;  Snider  r.  Croy,  2 
.Johns.  227;  Livingston  v.  Bishop,  1 
.Johns.  290,  3  Am.  Dec.  330;  Peck  V. 
Ellis,  2  Johns.  Ch.  131;  Gross  V.  Penn- 
sylvania P.  &  B.  R.  Co.,  65  Hun  191, 
20  N.  Y.  Supp.  28,  47  N.  Y.  St.  374; 
Breslin  v.  Peck,  38  Hun  623;  IMichell 
r.  Allen,  25  Hun  543.  Pa.— Floyd  v. 
Browne,  1  Rawle  121,  18  Am.  Dec.  602. 
S.  D.— Kennedy  r.  Garrigan,  23  S.  D. 
265,  121  N.  W.  783.  Tenn. — Brown  v. 
Kencheloe,  3  Coldw.  192.  Tex.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v. 
Humphries  (Tex.  Civ.  App.),  157  S.  W. 
1174.  Va.— Thweatt  v.  Jones,  1  Rand. 
(22  Va.)  328,  10  Am.  Dec.  538. 

[a]  Where  Damages  Apportioned, 
This  is  true  though  the  amount  of  the 
recovery  is  improperly  apportioned 
against  the  defendants  separately,  where 
the  same  is  done  without  the  objection 
of  the  plaintiff.  Fov  v.  Barry,  159  App. 
Div.  749,  144  N.  Y.  Supp.  971. 

Pasrment  of  joint  judgment  by  one 
of  defendants  as  satisfaction,  see  gen- 
erally supra.  T,  B,  1,  a. 

5l!  U.  S,— McLean  r.  Lafayette 
Bank,  3  McLean  587,  16  Fed.  Cas.  No. 
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in  the  absence  of  statute,^-  or  an  agreement  of  the  parties,  to  the 
eontrary,^^  or  an  assignment  to  a  third  person,  not  a  party  to 
the  judgment,  in  trust  for  the  surety,'*  although  courts  of  equity  will 
usually  treat  such  judgment  as  subsisting  for  the  benefit  of  such 
surety  where  justice  requires  it.^^ 

3.  Stranger  to  Judgment.  —  a.  Generally.  —  "Wliether  the  pay- 
ment of  a  judgment  by  a  person  not  a  party  thereto  shall  operate 
as  a  satisfaction  thereof,  depends  upon  the  intention  and  agreement 


8,888.  Ala.— Watts  v.  Eufaula  Nat. 
Bank,  76  Ala.  474;  Preslar  v.  Stall- 
worth,  37  Ala.  402;  Lyon  v.  Boiling, 
9  Ala.  463,  44  Am.  Dee.  444.  Ark. 
Newton  v.  Field,  16  Ark.  216.  111. 
Coggeshall  r.  Euggles,  62  111.  401; 
Cleiman  r.  Murphy,  34  111.  App.  633. 
Ind.— Shields  v.  Moore,  84  Ind.  440. 
la.— Drefahl  v.  Tuttle,  42  Iowa  177; 
Bones  v.  Aiken,  35  Iowa  534.  Mo. 
Furnold  r.  Bank  of  Missouri,  44  Mo. 
336;  McDaniel  v.  Lee,  37  Mo.  204; 
Wyatt  r.  Fromme,  70  Mo.  App.  613. 
N.  y. — Tappen  v.  Van  Wagenen,  3 
Johns.  465;  Storz  v.  Boyce,  34  Misc. 
279,  69  N.  Y.  Supp.  612.  N.  C— Briles 
V.  Sugg,  21  N.  C.  366,  30  Am.  Dec. 
172;  Sherwood  v.  Collier,  14  N.  C.  380, 
24  Am.  Dec.  264.  Ohio. — Neilson  v. 
Fry,  16  Ohio  St.  552,  91  Am. 
Dec.  110.  Pa.— Cottrell's  Appeal,  23 
Pa.  294;  Fleming  v.  Beaver,  2  Rawle 
128,  19  Am.  Dec.  629.  Tenn.— Bittick 
V.  Wilkins,  7  Heisk.  307.  Tex.— Smith 
V.  Lang,  2  Tex.  Civ.  App.  683,  22  S. 
W.  197.  Wis.— Mason  v.  Pierron,  63 
Wis.  239,  23  N.  W.  119. 

52.  Ala. — Vanderveer  v.  Ware,  65 
Ala.  606.  Ga. — Cureton  v.  Cureton,  120 
Ga.  559,  48  S.  E.  162;  Ezzard  v.  Bell, 
100  Ga.  150,  28  S.  E.  28.  Ind.— Shields 
r.  Moore,  84  Ind.  440.  Kan. — Honce  v. 
Schram,  73  Kan.  308,  85  Pac.  535.  Ky. 
Alexander  V.  Lewis,  1  Mete.  407.  Miss. 
Yates  V.  Mead,  68  Miss.  787,  10  So.  75. 
Mont. — Merchants'  Nat.  Bank  r.  Opera 
House  Co.,  23  Mont.  33,  57  Pac.  445, 
7.5  Am.  St.  Rep.  499,  45  L.  R.  A.  285. 
Neb.— Nelson  v.  Webster,  72  Neb.  332, 
100  N.  W.  411,  117  Am.  St.  Rep.  799, 
68  L.  R.  A.  513.  Ohio.— Peters  v.  Mc- 
Williams,  36  Ohio  St.  155. 

53.  Del. — Fulton  v.  Harrington,  7 
Houst.  182,  30  Atl.  856;  McDowell  v. 
Bank  of  Wilmington  &  Brandywine,  1 
Har.  369,  374.  Ga.— Patterson  v.  Clark, 
96  Ga.  494,  23  S.  E.  496.  Ky.— Roberts 
V.  Bruce,  91  Ky.  379,  15  S.  W.  872. 
La. — Sprigg  V.  Beaman,  6  La.   (O.  S.) 
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59;  King  v.  Dwight,  Exr.,  3  Rob.  2. 
Me. — Morse  v.  Williams,  22  Me.  17. 
Md.— Grove  v.  Brien,  1  Md.  438.  N.  C. 
Barringer  v.  Boyden,  52  N.  C.  187. 
Ohio.— Neal  v.  Nash,  23  Ohio  St.  (Re- 
print) 483.  Wash. — Murray  v.  Meade, 
5  Wash.  693,  32  Pac.  780. 

54.  Anglo-American  Land,  etc.  Co. 
V.  Bush,  84  Iowa  272,  50  N.  W.  1063; 
Searing  v.  Berry,  58  Iowa  20,  11  N.  W. 
708;  Hodges  v.  Armstrong,  14  N.  C. 
253. 

Assignment  of  judgment  as  satisfac- 
tion thereof,   see  generally  infra,  IV. 

55.  See  the  following:  Ala. — Knigh- 
ton r.  Curry,  62  Aia.  404;  Houston  v. 
Branch  Bank,  25  Ala.  250.  Ga.— Nor- 
ris,  Admr.  v.  Ham,  R.  M.  Charlt.  267. 
111.^ — Whitbeck  v.  Estate  of  Ramsay,  74 
111.  App.  524.  Ind. — Gerber  v.  Sharp, 
72  Ind.  553.  Md.— Orem,  Exrx.  v. 
Wrightson,  51  Md.  34,  34  Am.  Rep.  286 
Miss. — Conway  v.  Strong,  24  Miss.  665 
Mo.— Bushong  v.  Taylor,  82  Mo.  660 
Bauer  v.  Gray,  18  Mo.  App.  164.  N.  J, 
McKenna  v.  Corcoran,  70  N.  J.  Eq 
627,  61  Atl.  1026.  N.  C— State  n 
Hearn,  109  N.  C.  150,  13  S.  E.  895 
Jones  V.  McKinnon,  87  N.  C.  294.  Pa, 
Ort  V.  Condon,  21  Pa.  Co.  Ct.  609 
Tenn. — Tapp  v.  Branch  Bank  of  Ala 
bama,  2  Swan  184. 

See  generally  the  title  "Subroga- 
tion." 

[a]  Where  a  union  of  the  law  and 
equity  powers  of  the  court  has  been 
effected,  the  equity  rule  has  been 
adopted.  Lewis  -v.  Palmer,  28  N.  Y. 
271;  Mathews  v.  Aikin,  1  N.  Y.  595; 
Alden  v.  Clark,  Tift  &  Bradley,  11 
How.  Pr.  (N.  Y.)  209;  Hayes  v.  Ward, 
4  Johns.  Ch.  (N.  Y.)  123,  8  Am.  Dec. 
5,54;  Waller  v.  Harris,  7  Paige  (N.  Y.) 
167;  Ontario  Bank  v.  Walker,  1  Hill 
fN.  Y.)  652;  City  Trust,  etc.  Co.  v. 
American  Brewing  Co.,  70  App.  Div. 
511,  75  N.  Y.  Supp.  140,  affirmed,  174 
N.  Y.  486,  67  N.  E.  62. 


JUDGMENTS,  SATISFACTION  OF 


543 


of  the  parties  to  the  transaction,^"  Such  a  payment  operates  as  a  satis- 
faction, if  accepted  by  the  judgment  creditor  as  such,^'  without  an 
agreement  that  it  shall  not  operate  as  a  discharge,^'*  unless  the  party 


56.  Ala.— Eastern  Bank  v.  Taylor,  41 
Ala.  93.  Del.— Curlett  r.  Eniiiious,  9 
Del.  Ch.  6li,  85  Atl.  1079;  byilam  v. 
Cannon,  1  Houst.  431.  Ga.— I'hillips 
V.  Behn,  19  Ga.  298.  111.— Alarshall  v. 
Moore,  3G  111.  321;  People  r.  Weimer, 
94  111.  App.  112.  Ind.— Owensby  v. 
Piatt,  3  ind.  459.  la. — Fretlaud  v. 
Mack,  76  Iowa  434,  41  N.  W.  G4.  La. 
Buckley  v.  McClosky,  1  Rob.  31:^.  Me. 
Noble  V.  Merrill,  48  Me.  140.  Md, 
McAleer  v.  Youug,  40  Md.  439;  Whit- 
ing, use  of  Sun  Mutual  Ins.  Co.  r. 
Independent  Mut.  Ins.  Co.,  15  Md.  297, 
Minn. — Roberts  v.  Meighen,  74  Minn. 
273,  77  N.  W,  139.  Miss.— Rollins  v. 
Thompson,  13  Smed.  &  M.  522.  Mo. 
Bender  r.  Matney,  122  Mo.  244,  2G  S. 
W  950.  N.  J. — Giveans  r.  McMurtry, 
17  N.  J.  Eq.  510.  N.  Y.— Dowling  v. 
Hastings,  211  N.  Y.  199,  105  N.  E. 
194;  Ilarbeck  v.  Vanderbilt,  20  N.  Y. 
395;  More  v.  Trumpbour,  5  Cow.  488; 
Draper  r.  Gordon,  4  Sandf.  Ch.  210; 
Sanford  v.  McLean,  3  Paige  117,  23 
Am.  Dec.  773;  Gotthelf  r.  Krulewitch, 
153  App.  Div.  746,  138  N.  Y.  Supp. 
756;  Flagler  v.  Newcombe,  13  N.  Y 
Supp.  299.  N.  C— Null  v.  Moore,  32 
N.  C.  324;  Carter  v.  Halifax,  8  N.  C. 
483.  Ohio. — Brown  v.  Merchants  Nat. 
Bank,  41  Ohio  St.  445;  Burkham  v. 
Cooper,  2  Ohio  Cir,  Ct.  77,  1  Ohio  Cir. 
Dec.  371;  Knauber  v.  Fritz,  5  Ohio 
Dec.  (Reprint)  410,  5  Am.  L.  Rec. 
432.  Pa.— Dclap  v.  Stewart,  2  Penr. 
&  W.  285.  S.  C— Potts  r.  Richardson, 
2  Bailey  15.  W,  Va,— Crumlish 's 
Admr.  r.  Cent.  Imp.  Co.,  38  W.  Va. 
390,  18  S.  E.  456,  45  Am.  St.  Rep.  872; 
Neely  v.  Jones,  16  W.  Va.  625,  37  Am. 
Rep.  794.  Wis. — Gray  r.  Herman,  75 
Wis.  453,  44  N.  W.  248,  6  L.  R.  A.  691; 
Downer  c.  Miller,  15  Wis.  612. 

[a]  See  Kimball  c.  Parker,  7  Mete. 
(^Iass.)  63,  wherein  the  debtor,  after 
all  his  lands  were  attached,  conveyed 
a  part  of  them  by  deeds  of  warranty 
and  against  incumbrances,  and  there- 
after judgment  was  rendered  against 
him  in  the  action  out  of  which  the 
attachment  had  issued.  The  grantee 
of  the  debtor  paid  the  judgment  cred- 
itor a  certain  sum  to  release  from  at- 
tJichment  the  lands  thus  conveyed  to 
him,    under    an    agreement     with     the 


creditor  that  the  money  thus  paid  need 
not  be  apiilied  towards  the  satisfaction 
of  the  judgment.  When  the  creditor 
levied  his  execution  on  the  unconveyed 
land  of  the  debtor,  and  committed  the 
debtor  to  prison  on  a  pluries  execu- 
tion, the  debtor  brought  a  writ  of 
audita  querela  against  the  creditor  for 
relief,  on  the  ground  that  the  sum 
l)aid  by  his  said  grantee  had  satislied 
the  judgment  pro  tanto.  Held  that  the 
sum  paid  by  said  grantee  was  not  a 
satisfaction  pro  tanto,  since  it  was  not 
paid  for  the  account  of  the  debtor,  and 
did  not  come  directly  or  indirectly  out 
of  his  funds. 

[b]  The  payment  of  a  judgment  by 
a  third  person,  with  the  intention  of 
holding  it  for  his  own  use,  although 
no  assignment  or  other  transfer  is 
taken,  is  not  a  payment  and  satisfac- 
tion of  the  judgment.  Campbell's  Ap- 
peal, 29  Pa.  401,  72  Am.  Dec.  641. 

57.  Cal. — Moran  v.  Abbey,  63  Cal. 
56;  Martin  r.  Quinn,  37  Cah  55.  Ind, 
Ritenour  c.  Mathews,  42  Ind.  7.  Mo, 
Bunn  V.  Lindsay,  95  Mo.  250,  7  S.  W. 
473,  6  Am.  St.  Rep.  48.  Pa.— Alle- 
gheny V.  R.  Co.  v.  Dickey,  131  Pa. 
S6,  18  Atl.  1003.  Tex.— Terry  v.  O'Neal, 
71  Tex.  592,  9  S.  W.  673.  W.  Va. 
Crumlish 's  Admr.  v.  Central  Imp.  Co., 
38  W.  Va.  390,  18  S.  E.  456,  45  Am, 
St.  Rep.  872,  23  L.  R.  A.  120. 

fa]  Reason. — Since  two  satisfactions 
will  not  be  allowed  for  the  same  debt 
or  injury.  Ala. — McLane  r.  Miller,  10 
Ala.  856;  Bartlett  &  Waring  r.  McRae, 
4  Ala.  688;  Lockhart  r.  McElrov,  4 
Ala.  572.  Ark.— Brearlv  r.  Peav,  23 
Ark.  172;  Whiting  v.  Beebe,  12"  Ark. 
421.  N,  Y, — Thomas  v.  Rumsey,  6  Johns, 
26. 

[h]  Payment  of  a  less  sum  than  the 
amount  due  on  a  judgment,  with  tlie 
understanding  that  it  shall  satisfy  the 
judgment,  is  a  valid  accord  and  satis- 
faction. Fowler  r.  Smith,  153  Pa.  639, 
25  Atl.  744.  Partial  payment  as  satis- 
faction or  discharge  of  judgment,  see 
generally  infra,  T,  C,  2. 

58.  Mass. — Kimball  r.  Parker,  7 
IMetc.  fir..  Miss. — Morris  r.  Lake,  9 
Smed.  &  "SI.  521,  48  Am.  Dec.  724, 
N.  J.— Shinn  i:  Budd,  14  N.  J.  Eq.  234, 
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payiiii?  the  judgment  takes  an  assignment  thereof. ^^  But  where  a 
stranger  pays  off  a  judgment  with  money  furnished  by  the  judgment 
debtor,  he  will  not  succeed  to  the  rights  of  the  creditor  in  the  judg- 

ment.°" 

b.  Sheriff.  —  A  voluntary  payment  by  the  sheriff  of  an  execution 
in  his  hands  operates  as  a  satisfaction  of  the  judgment  upon  which 
it  issued,  even  in  the  absence  of  any  endorsement  or  return  of  satis- 
faction on  the  writ,"  unless  he  has  the  judgment  assigned  to  him,  or 
to  a  third  person  for  his  use  and  benefit.^-  But  payment  by  a  sheriff 
of  the  amount  due  on  a  judgment,  in  order  to  exonerate  himself  from 
liability  for  failure  to  collect  the  execution  issued  thereon,  does  not 
operate  as  a  satisfaction  of  the  judgment  i*'^'  unless  the  execution  de- 
fendant avails  himself  of  such  paym.ent  to  have  the  judgment  satis- 
fied.«*  So  also  a  purchase  by  a  sheriff  of  the  property  of  the  execution 
debtor,  and  payment  of  the  execution  out  of  his  own  funds,  is  not 
a  discharge  of  the  judgment,  in  the  absence  of  the  creditor's  consent 
thereto,  where  the  sheriff  fails  to  pay  the  creditor  the  amount  of  his 
judgment.^^ 

C.  I\Iedium,  Mode  and  Sufficiency  of  Payment.  —  1.  Generally. 
A  judgment  rendered  for  an  amount  in  money,  may  be  paid  in  what- 
ever currency  may  be  a  legal  tender  at  that  time  and  place  ;'^'^  but  is 


Tex.— Terry  v.  O'Neal  &  Son,  71  Tex. 
592,  9  S.  W.  673. 

59.  Miss. — Morris  v.  Lake,  9  Smed. 
&  M.  521,  48  Am.  Dec.  724.  Mc— St. 
Francis  Mill  Co.  V.  Sugg,  83  Mo.  476. 
Pa.— Chancellor  v.  Schott,  23  Pa.  68. 

Assignment  of  judgment  as  satisfac- 
tion thereof,  see  generally  infra,  IV. 

[a]  Reason. — The  taking  of  an  as- 
signment by  the  party  paying  shows 
an  intention  not  to  satisfy  the  judg- 
ment. N.  Y. — Harbeek  v.  Vanderbilt, 
20  N.  Y.  395.  Tenn. — Hardeman  v. 
Burge,  10  Yerg.  202.  W.  Va.— Neely 
V.  Jones,  16  W.  Va.  625,  37  Am.  Eep, 
794. 

60.  Ala. — Hogan  v.  Eeynolds,  21 
Ala.  56,  56  Am.  Dec.  236.  Vt.— Shaw 
t-.  Clark,  6  Vt.  507,  27  Am.  Dec.  578. 
Wis.— Felch  v.  Lee,  15  Wis.  265. 

61.  Ala. — Baren  v.  McGehee,  6  Port. 
432,  31  Am.  Dec.  695.  Ga.— Arnett  v. 
Cloud,  2  Ga.  53.  Me.— Whittier  v. 
Hemingway,  22  Me.  238,  38  Am.  Dec. 
309.  Mo.— Garth  v.  McCampbell,  10 
Mo.  154.  N.  H. — Chester  v.  Plaistow, 
43  N.  H.  542.  N.  Y.— Bigelow  v.  Pro- 
vost, 5  Hill  566;  Sherman  V.  Boyce,  15 
Johns.  443;  Keed  V.  Pruyn,  7  Johns. 
426,  5  Am.  Dec.  287.  Tenn.— Lintz  f. 
Thompson,  1  Head  456,  73  Am.  Dec. 
182;  Harwell  f.  Worsham,  2  Humph. 
524,  37  Am.  Dec.  572.  W.  Va.— Hall 
V.  Taylor,  18  W.  Va.  544.     Can.— Mc- 
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Leod  V.   Fortune,   19   U.   C.   Q.  B.   100. 

62.  Ala. — Mooney  v.  Parker,  18  Ala. 
708.  Del. — Farmers'  Bank  v.  Grantham, 
3  Harr.  289.  Ga.— Arnett  v.  Cloud,  2 
Ga.  53.  Me. — Whittier  v.  Heminway, 
22  Me.  238,  38  Am.  Dec.  309.  Mass, 
Dunn  V.  Snell,  15  Mass.  481;  Allen 
V.  Holden,  9  Mass.  133,  6  Am.  Dec. 
46.  N.  H. — Cheever  v.  Mirrick,  2  N. 
H.  376.  N.  C— Heilig  v.  Lemly,  74 
N.  C.  250,  21  Am.  Rep.  489;  Garrow 
V.  Maxwell,  51  N.  C.  529;  Null  V. 
Moore,  32  N.  C.  324.  Tenn.— Lintz  v. 
Thompson,  1  Head  456,  73  Am,  Dec. 
182.  Va.— Rhea  v.  Preston,  75  Va, 
757.  W.  Va.— Beard  v.  Arbuckle,  13 
W.  Va.  135;  Hall  v.  Taylor,  18  W.  Va. 
544;  Neely  v.  Jones,  16  W.  Va,  625, 
37  Am.  Rep.   794. 

Assignment  of  judgment  as  satisfac- 
tion   thereof,    see    generally    infra,    IV, 

63.  Ala.— Poe  v.  Dorrah,  20  Ala.  288, 
56  Am.  Dec.  196.  Ind.— Burbank  v. 
Slinkard,  53  Ind.  493.  Mass.— Allen  v. 
Holden,  9  Mass.  133,  6  Am.  Dec.  46, 
N.  Y.— Carpenter  v.  Stilwell,  12  Barb, 
128;  Baker  V.  Martin,  3  Barb.  634. 
Tenn, — Lintz  •;;.  Thompson,  1  Head  456, 
73  Am.  Dee.  182. 

64.  Poe  V.  Dorrah,  20  Ala.  288,  56 
Am.  Dec.   196. 

65.  Hood  V.  Moore,  9  111.  99, 

66.  U.  S.— Cheney  v.  Libby,  134  U. 
S.  68,  10  Sup.   Ct.  498,  33  L.  ed.  818; 
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payable  in  legal  tender  only,  except  by  authority  of  the  owner,  pre- 
viously given, ''^  or  by  his  subsequent  ratification."^  Thus  an  officer  to 
whom  an  execution  is  directed  has  no  authority  to  receive  specific 
property,  of  any  kind,  in  payment  thereof,"'-'  or  unlawful  or  depreciated 


Glasgow  V.  Lipse,  117  U.  S.  327,  6 
Sup.  Ct.  757,  29  L.  ed.  901;  Legal 
Tcuder  Case,  110  U.  S.  421,  4  Sup.  Ct. 
122,  28  L.  ed.  204;  Thompson  v.  Butler, 

95  U.  S.  694,  24  L.  ed.  540;  Miller  v. 
Leonard,  2  Dall.  237,  1  L.  ed.  363. 
Ala.— Chambers  v.  Walker,  42  Ala.  445 
Ga.— Westbrook  v.  Davis,  48  Ga.  471; 
Dumas  v.  Robinson,  40  Ga.  349;  King 
r.  King,  37  Ga.  205.  N.  Y.— Robinson 
r.  International  Life  Assur.  Soe.,  4? 
N  Y.  54,  1  Am.  Rep.  490.  P.  I.— Ur 
bano  V.  Ramirez,  15  Phil.  Isl.  371. 
Tenn. — Burford  v.  Memphis  Bulletin 
Co.,  9  Heisk.  691.  Tex.— Rodgers  v. 
Bass,  46  Tex.  505.  Va.— Hale  r.  Wall, 
22  Gratt.  (63  Va.)  424;  Pidgeon  v. 
Williams,  21  Gratt.  (62  Va.)  251. 

[a]  Payment  in  confederate  money, 
as  satisfaction  of  juilgment,  see  the 
following:    U.    S. — Bissell    r.    Hevward, 

96  U.  S.  580,  24  L.  ed.  678;  Stewart 
r.  Salamon,  94  U.  S.  434,  24  L.  ed.  275. 
Fla.— Hendrv  r.  Benlisa,  37  Fla.  609, 
20  So.  800, '34  L.  E.  A.  283.  Tenn. 
Burford  r.  Memphis  Bulletin  Co.,  9 
Heisk.  691;  Henly  r.  Franklin,  3  Coldw, 
472,  91  Am.  Dec.  296.  Tex.— Buie  v. 
Crouch,  37  Tex.  53.  W.  Va.— Harper 
V.  Harvev,  4  W.  Va.  539. 

67.  U.  S.— Houston  &  T.  C.  R.  Co. 
r.  Texas,  177  U.  S.  66,  20  Sup.  Ct. 
545,  44  L.  ed.  673;  Legal  Tender  Case, 
110  U.  S.  421,  4  Sup.  Ct.  122,  28  L. 
ed.  204;  Cook  v.  Lillo,  103  U.  S.  792, 
26  L.  ed.  460;  The  Confederate  Noto 
Case,  19  Wall.  548,  22  L.  ed.  196; 
Ward  r.  Smith,  7  Wall.  447,  19  L.  ed. 
207;  Gwinn  v.  Buchanan,  Hagan  &  Co., 
4  How.  1,  11  L.  ed.  849;  McFarland 
i'.  Gwin,  3  How.  717,  11  L.  ed.  799; 
Griffin  r.  Thompson,  2  How.  244,  11 
L.  ed.  253;  Buclchannan  r.  Tinnin,  2 
How.  258,  11  L.  ed.  259;  Bank  of 
United  States  v.  Bank  of  Georgia,  10 
Wheat.  333,  6  L.  ed.  3.34.  Ala.— Ellis 
f.  Smith,  42  Ala.  349;  Aicardi  i.  Rob- 
bins,  41  Ala.  541,  94  Am.  Dec.  614; 
Shackleford  r.  Cunningham,  41  Ala. 
203;  West,  Oliver  &  Co.  v.  Ball,  12 
Ala.  340:  Bobo  r.  .Johnson,  3  Stew.  & 
P  385.  Ark.- Randolph  r.  Ringgold, 
10  Ark.  279,  52  Am.  Dec.  235.  Cal. 
Mitchell  r.  Hockett,  25  Cal.  r^?,S,  S5 
Am.  Dec.  151.    Fla. — Hendry  v.  Beulisa, 


37  Fla.  609,  20  So.  800,  34  L.  R.  A. 
283.  Ind.— Hooker  v.  State,  7  Blackf. 
272.  La.— Wells  v.  Gordon,  16  La.  219, 
Mich.— Kallander  v.  Neidhold,  112  Mich, 
329,   70   N.   W.   892;    Hcald    v.  Bennett, 

I  Doug.  513.  N.  J.— Coxe  v.  State 
Bank  at  Trenton,  8  N.  J.  L.  172,  14 
Am.  Dec.  417,  holding  that  a  defend- 
ant against  whom  a  bank  has  obtained 
judgment,  cannot  bring  into  court  the 
bank  notes  of  a  state  bank  in  payment 
of  such  judgment  and  have  satisfaction 
thereof  entered,  said  notes  not  being 
cash.  N.  Y. — Codwise  v.  Field,  9 
Johns.  263.  N.  C— Collier  r.  Bank  of 
Newbern,  17  N.  C.  525.  Tenn. — Draper 
V.  State,  1  Head  262;  Baldwin  v.  Mer- 
rill, 8  Humph.  132;  Crutchfield  v.  Rob- 
ins, Tingley  &  Co.,  5  Humph.  15,  42 
Am.    Dec.   417.     Tex. — Harris    v.    Ellis, 

30  Tex.  4,  94  Am.  Dec.  296;  Portia 
V.  Ennis,  27  Tex.  574. 

68.  XT.  S. — Rader's  Admr.  v.  Mad- 
dox,  150  U.  S.  128,  14  Sup.  Ct.  46,  37 
L.  ed.  1025,  when  a  plaintiff  has  ac- 
cepted the  cash  tendered  in  a  pay- 
ment of  part  cash  and  part  property, 
he  is  bound  to  accept  the  property  also, 
as  he  cannot  ratify  in  part  and  re- 
pudiate in  part.     Cal. — Musser  r.  Gray, 

31  Pac.  568.  Ind.— Philips  v.  East,  16 
Ind.  254.  la. — Lyon  v.  Northrup,  17 
Iowa  314.  La. — Woolfolk  v.  Degelos, 
24  La.  Ann.  199.  Minn.— Ives  v.  Phelps, 
16  Minn.  451.  Miss. — Planters  Bank 
c.  Calvit,  3  Smed.  &  M.  143,  41  Am. 
Dec.  616;  Newman  v.  Meek,  Smed.  & 
M.  Ch.  331.  Mo.— Bushong  v.  Taylor, 
82  Mo.  660;  Weston  r.  Clark,  37  Mo. 
568.  N.  Y.— Pond  r.  Harwood,  139  N. 
Y.  Ill,  34  N.  E.  768;  Craft  r.  Mer- 
rill, 14  N.  Y.  456;  La  Farge  r.  Herter, 

II  Barb.  159.  Pa.— Potter  r.  Hartnett, 
148  Pa.  15,  23  Atl.  1007.  Wash.— Gaff- 
nev  V.  Megrath,  23  Wash.  476,  63  Pac. 
520.  Can. — Maguire  r.  Carr,  28  Nova 
Scotia  431;  ^Morrison  r.  Rees,  1  Ont. 
Pr.  25;  Whiteford  v.  McLeod,  23  U.  C. 
Q,  B.  349. 

69.  U.  S.— McFarland  r.  Gwin,  3  How. 
717,  11  L.  ed.  799;  Griffin  r.  Thomp- 
son. 2  How.  244,  11  L.  ed.  253.  Ala. 
Bobo  r.  Thompson,  3  Stew.  &  P.  385. 
111.— Dibble   v.  Briggs,  28  111.  48.    Tex. 

Vol.  XVI 


546 


JUDGMENTS,  SATISFACTION  OF 


currency,""  unless  authorized  by  the  judgment  creditor  to  do  so/^ 
So  also,  an  attorney  has  no  right  to  accept  anything  except  money  in 
satisfaction  of  his  client's  judgment,  unless  specially  authorized"  by 


Harris  v.  Ellis,  30  Tex.  4,  94  Am.  Dec. 
296,  draft  of  third  person. 

70.  Lamar  v.  Mieou,  112  U.  S.  452, 
5  Sup.  Ct.  221,  28  L.  ed.  751;  Gwin 
V.  Breedlove,  2  How.  (U.  S.)  29,  11 
L.  ed.  167;  Henly  v.  Franklin,  3  Coldw. 
(Tenn.)   472,  91  Am.  Dec.  296. 

[a]  Remedy  of  Judgment  Creditor. 
(1)  If  he  does,  he  takes  it  at  his  peril 
(Gwin  V.  Breedlove,  2  How,  [U.  S.J 
29,  11  L.  ed.  167;  Eandolph  v.  Eing- 
gold,  10  Ark.  279,  52  Am.  Dec.  235; 
Einggold  V.  Edwards,  7  Ark.  86);  (2) 
and  the  judgment  creditor  may  elect 
to  proceed  against  the  defendant  for 
a,  satisfaction  of  the  judgment,  or 
against  the  sheriff  for  a  breach  of  oflS.- 
cial  duty.  Eandolph  r.  Einggold,  10 
Ark.  279,  52  Am.  Dec.  235. 

71.  U.  S. — Buckhannan  V.  Tinnin,  2 
How.  258,  11  L.  ed.  259,  if  the  plain- 
tiff sanctions  the  acceptance  of  bank 
notes  by  a  marshal,  he  is  bound  by 
it.  and  the  payment  is  sufficient.  Ark. 
Eandolph  v.  Einggold,  10  Ark.  279,  52 
Am.  Dec.  235;  Einggold  v.  Edwards,  7 
Ark.  86.  ria. — Hendry  V.  Benlisa,  37 
ria.  609,  20  So.  800,  34  L.  E.  A.  283. 
Ga.— Boyd  v.  Sales,  39  Ga.  72.  La. 
Harvey  V.  Walden,  23  La.  Ann.  162. 
Tenn. — Henly  v.  Franklin,  3  Coldw. 
472,  91  Am.  Dec.  296.  Tex.— Buie  v. 
Crouch,  37  Tex.  53. 

72.  U.  S. — United  States  v.  Beebe, 
180  U.  S.  343,  21  Sup.  Ct.  371,  45  L. 
ed.  563.  Ala. — Chapman  v.  Cowles,  41 
Ala,  103,  91  Am.  Dec.  508  (cannot  re- 
ceive depreciated  paper  currency  in 
payment  of  his  client's  judgment); 
West,  Oliver  &  Co.  v.  Ball,  12  Ala.  340; 
Craig  V.  Ely,  5  Stew.  &  P.  354;  Kirk 
V.  Glover,  5  Stew.  &  P.  340  (unless 
specially  authorized  an  attorney  has  no 
right  to  take  a  bond  for  the  payment 
of  his  client's  judgment);  Gullett  v. 
Lewis,  3  Stew.  23;  Cost  v.  Genette,  1 
Port.  212.  Ark. — Moore  v.  Murrell,  56 
Ark.  375,  19  S.  W.  973;  Walker  v.  Scott, 
13  Ark.  644.  Colo.— Black  v.  Drake,  2 
Colo.  330;  McMurray  v.  Marsh,  12 
Colo.  App.  95,  54  Pac.  852.  Ga.— Jeter 
V.  Haviland,  K-sese  &  Co.,  24  Ga.  252, 
cannot  take  the  note  of  a  third  per- 
son in  payment  of  his  client's  judg- 
ment. 111. — Trumbull  v.  Nicholson,  27 
111.  149;  Murray  v.  Murphy,  16  111.  275; 
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Nolan  V.  Jackson,  16  111.  272.  Ind. 
Jones  V.  Eansom,  3  Ind,  327,  la. 
Bigler  v.  Tay,  68  Iowa  687,  28  N,  W. 
17;  McCarver  v.  Nealey,  1  G,  Gr.  360. 
Kan. — Herriman  v.  Shomon,  24  Kan. 
387,  36  Am.  Eep.  261.  Ky.— Givens  v. 
Briscoe,  3  J.  J.  Marsh.  534.  La. — Davis 
r.  Lee,  20  La.  Ann.  248;  Garthwaite  v. 
Wentz,  19  La.  Ann.  196;  Eailey  v. 
Bagley,  19  La.  Ann,  172;  Phelps  v. 
Preston,  9  La.  Ann,  488;  Perkins  V. 
Grant,  2  La,  Ann.  328.  Me. — Lord  v, 
Burbank,  18  Me.  178.  Md.— Maddux  v. 
Bevan,  39  Md.  485;  Kent  v.  Eicards,  3 
Md,  Ch,  392.  Mass.— Langdon  v.  Pot- 
ter, 13  Mass.  319.  Mich.— Pitkin  v. 
Harris,  69  Mich.  133,  37  N,  W.  61; 
Hurley  v.  Watson,  68  Mich.  531,  36 
N.   W.    726.     Miss.. — Garvin   v.   Lowry, 

7  Smed,  &  M,  24;  Gasquet  v.  Warren, 
2  Smed,  &  M.  514;  Keller  v.  Scott,  2 
Smed.  &  M.  81;  Clark  v.  Kingsland,  1 
Smed.  &  M.  248  (no  authority  to  ac- 
cept an  assignment  of  another  judg- 
ment in  satisfaction  of  his  client's 
judgment) ;  Fitch  v.  Scott,  3  How.  314, 
34  Am.  Dec.  86.  Mo.— Walden  v.  Bol- 
ton, 55  Mo.  405;  Vanderline  v.  Smith, 
18  Mo.  App,  55,  Neb. — Smith  v.  Jones, 
47  Neb.  108,  66  N,  W,  19,  53  Am. 
8t,  Eep,  519,  N.  Y.— De  Mets  v.  Dag- 
ron,  53  N.  Y,  635;  Lewis  v.  Woodruff, 

15  How,  Pr,  539;    Jackson  v.  Bartlett,       ,^ 

8  Johns.  361.  N.  C— Child  v.  Dwight,  || 
21  N.  C.  171.  Ore.— Barr  v.  Eader,  31  jS 
Ore.  225,  49  Pac.  962,     Pa,— Whitesell 

V.  Peck,  165  Pa,  571,  30  Atl,  933,  35 
W,  N.  C.  540;  Stackhouse  v.  O'Hara'a 
Exrs,,  14  Pa.  88  (has  no  authority  to 
receive  real  estate  in  full  payment  and 
satisfaction  of  a  money  judgment) ; 
Ely  V.  Lamb,  10  Pa,  Co,  Ct,  209.  S,  O. 
Treasurers  i).  McDowell,  1  Hill  184,  26 
Am,  Dec.  166;  Commissioners  v.  Eose, 
1  Desaus,  Eq,  461.  Tenn, — Pendexter 
V.  Vernon,  9  Humph,  84;  Baldwin  v. 
Merrill,  8  Humph,  132;  Kenny  v.  Hazel- 
tine,  6  Humph,  64,  Tex. — Portis  v.  En- 
nis,  27  Tex,  574;  Wright  v.  Daily,  26 
Tex.  730;  Price  v.  Logue  (Tex,  Civ, 
App.),  164  S,  W.  1048,  Va.— Wilkin- 
son V.  Holloway,  7  Leigh  (34  Va.)  277; 
Smock  V.  Dade,  5  Eand.   (26  Va.)   639, 

16  Am.  Dec,  780,  no  authority  to  take 
a  bond  from  the  debtor.  Wash. — Gaff- 
ney  v.  Megrath,  23  Wash.  476,  63  Pac. 
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him  to  do  so,  except,  perhaps,  where  recovery  is  doubtful/''  But 
the  acceptance  by  the  creditor  of  a  note  in  payment  of  a  judgment 
will  operate  to  extinguish  and  satisfy  the  judgment/*     So  also,  the 


520.  W.  Va.— Kent,  Paine  &  Co,  v. 
Chapman,  18  W.  Va.  485;  Wiley  r.  Ma- 
hood,  10  W.  Va.  206;  Harper  v.  Har- 
vey, 4  W.  Va.  539,  the  payment  of 
cohfederat«  treasury  notes  to  the  at- 
torney without  the  authority  of  the 
plaintiff  to  receive  them,  was  not  a 
payment  in  money  that  would  satisfy  a 
judgment  or  decree  against  the  defend- 
ant. 

[a]  Pajmient  of  a  draft  for  the 
amount  of  the  judgment,  docs  not  oper- 
ate as  a  satisfaction  thereof,  in  the 
absence  of  express  authority  from 
plaintiff  to  his  attorney  to  accept  the 
draft.  Ky, — Harrow  v.  Farrow's  Heirs, 
7  B.  Mon.  126,  45  Am.  Dec.  60.  N.  C. 
Moye  V.  Cogdell,  69  N.  C.  93.  Tex. 
Portis  r.  Ennis,  27  Tex.  574. 

[b]  Acceptance  by  the  attorney  of 
record  of  collateral  security,  to  be  col- 
lected by  him  and  enough  of  the 
money  retained  to  pay  his  client's  judg- 
ment, is  not  a  satisfaction;  but  if  the 
attorney  collects  the  money  and  re- 
tains a  sum  sufficient  to  satisfy  the 
judgment  of  his  client,  it  will  operate 
as  a  satisfaction  of  the  judgment,  al- 
though the  attorney  fails  to  pay  over 
the  money  to  his  client.  Hollidav  '". 
Thomas,  90  Ind.  398.  See  Smith's 
Admr.  v.  Lamberts,  7  Gratt.  (48  Va.) 
138. 

73.  Jeffries  v.  Mutual  Life  Ins.  Co., 
no  U.  S.  305,  4  Sup.  Ct.  8,  28  L.  ed. 
lo6;  Benedict  v.  Smith,  10  Paige  (N. 
Y.)  126. 

74.  Ala. — Brewer  v.  Branch  Bank, 
-I  Ala.  439;  Abercrombie  r.  Conner,  10 
Ala.  293.  Cal.— Mitchell  r.  Hockett, 
25  Cal.  538,  85  Am.  Dec.  151,  by  ex- 
press agreement.  111. — White  v.  Jones, 
38  111.  159.  Ind. — Jones  v.  Eansom,  3 
Ind.  327.  Minn.— Kennedy  v.  Fidelity 
&  Casualty  Co.,  100  Minn.  1,  110  N.  W. 
97,  117  Am.  St.  Eep.  658,  9  L.  E.  A. 
(N.  S.)  478,  holding  that  the  execu- 
tion and  delivery  of  promissory  notes 
by  the  judgment  debtor  to  the  judg- 
ment creditor,  if  given  in  good  faith, 
operates  as  payment  and  satisfaction 
of  the  judgment.  Mo. — Eiggs  v.  Good- 
rich, 74  Mo.  108.  N.  y.— Guinnip  v. 
Close,   19  Wkly.  Dig.   226. 

[a]  This  is  true  (1)  regardless  of 
whether  such   payment   is   made   by   a 


party  thereto  or  a  stranger  (McLane 
r.  Miller,  10  Ala.  856;  Harrisons  V. 
Hicks,  1  Port.  [Ala.]  423,  27  Am.  Dec. 
638),  (2)  and  notwithstanding  the  fact 
that  it  is  for  a  less  amount  than  the 
judgment.  Sanders  v.  Branch  Bank,  13 
Ala.  353;  Jones  r.  Eansom,  3  Ind.  327. 
Partial  payment  as  satisfaction  or  dis- 
charge of  judgment,  see  infra,  I,  C,  2. 

[b]  An  express  agreement  that  the 
note  shall  operate  as  a  satisfaction  need 
not  be  shown.  Nor  will  the  law  pre- 
sume in  the  absence  of  such  an  agree- 
ment that  it  was  intended  only  as  ad- 
ditional security,  but  when  it  is  taken 
for  th^e  antecedent  debt  it  will  be  pre- 
sumed to  have  been  a  satisfaction  un- 
less it  is  shown  to  have  been  intended 
as  additional  security.  White  v.  Jones, 
38   111.   159. 

[c]  Question  of  Fact. — The  question 
of  whether  the  note  was  given  in  sat- 
isfaction of  a  judgment  is  one  of  fact 
and  not  of  law.  The  nature  of  the 
new  security,  the  purposes  and  ob- 
jects for  which  it  was  given,  together 
with  all  of  the  attendant  circumstances, 
are  to  be  considered  by  the  jury  in 
determining  the  question.  The  mere 
production  of  a  note  given  after  the 
recovery  of  a  judgment  is  no  evidence 
that  it  was  in  satisfaction,  or  even 
connected  with  the  judgment.  The 
giving  of  a  promissory  note  does  not, 
of  itself,  raise  a  presumption  of  a 
satisfaction  of  an  antecedent  account, 
or  settlement  of  all  accounts  between 
the  parties.  But  if  it  appeared  that 
the  note  was  given  for  the  account 
or  upon  a  settlement  of  accounts  be- 
tween the  parties,  the  presumption 
would  be  that  it  was  intended  as  a 
settlement  and  satisfaction  of  the 
antecedent  demands.  White  v.  Jones, 
38  111.  159. 

[d]  A  note  secured  by  a  deed  of 
trust  on  land,  will  operate  to  satisfy 
a  judgment,  if  given  and  accepted 
therefor.  111.— Hoag  r.  Starr,  69  111. 
365.  Mo. — Bushong  v.  Taylor,  82  Mo. 
660.  Tex. — Branch  r.  Wilkens  (Tex. 
Civ.   App.\   63   S.  W.   1083. 

[e]  Notes  as  Part  Payment. — Ah 
acceptance  of  promissory  notes,  with 
satisfactory  personal  security,  in  pay 
ni'ent  of  the  balance  due  on  the  judg- 
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acceptance  by  the  creditor  of  specific  property  in  settlemient  of  a 
judgment,  will  operate  as  a  satisfaction  of  the  judgment  upon  de- 
livery of  the  property  as  agreed  f^  but  there  must  be  an  express  agree- 
ment by  the  plaintiff  to  accept  such  payment  as  a  substitute  for  the 
regular  payment  of  the  judgment.''^ 

The  taking  of  collateral  security  for  the  payment  of  a  judgment  does 
not  in  itself  operate  to  satisfy  the  judgment;"  but  an  agreement  of 
the  plaintiff  in  execution  with  the  debtor  never  to  enforce  his  judg- 
ment thereafter  does  operate  as  a  discharge  and  satisfaction  of  the 
judgment/^ 


ment,  operates  as  a  satisfaction  there- 
of. Shields  r.  Moore,  84  Ind.  440; 
Kusler  f.  Crofoot,  78  Ind.  597;  Har- 
desty  r.  Graham,  8  Ky.  L.  Eep,  954, 
3  S.  W.  909. 

[f  ]  A  note  designed  only  to  fix  the 
time  of  payment,  and  which  is  re- 
turned to  the  maker  at  maturity  un- 
paid is  not  a  satisfaction  of  the  judg- 
ment, however,  and  an  entry  of  satis- 
faction thereof  was  properly  refused 
upon  motion  of  codefendants.  Schnei- 
der V.  Meyer,  56  Mo.  475;  Sullivan  v. 
Saunders,  66  W.  Va.  350,  66  S.  E.  497, 
19  Ann.  Cas.  480. 

75.  Neb. — Hetzell  v.  Bennett,  94 
Neb.  768,  144  N.  W.  800.  N.  Y.— Brown 
V.  Feeter,  7  Wend.  301,  payment  in 
lumber.  Tenn. — Young  v.  Fugett,  1 
Lea  447,  450. 

[a]  Since  such  acceptance  thereby 
becomes  irrevocable.  Cal. — Musser  v. 
Gray,  96  Cal.  xvii,  31  Pac.  568.  la. 
Lyon  V.  Northrup,  17  Iowa  314.  Minn. 
Ives  V.  Phelps,  16  Minn.  451.  Mo. 
Weston  V.  Clark,  37  Mo.  568.  Pa. 
Potter  f.  Hartnett,  148  Pa.  15,  23  Atl. 
1007. 

[b]  A  sale  of  lands  by  the  defend- 
ant to  the  plaintiff  in  execution  not 
fully  consummated  will  not  effect  a 
satisfaction  of  the  judgment.  Earle'a 
Admrs.  r.  Earle,  20  N.  J.  L.  347. 

[c]  Where  No  Price  for  Land 
Agreed  on. — A  conveyance  of  real  es- 
tate to  the  beneficial  plaintiff  in  a 
judgment,  to  be  applied  in  payment 
on  the  same,  or  as  collateral  security 
for  the  payment  thereof,  will  not  oper- 
ate to  satisfy  the  judgment,  if  no 
price  for  the  lot  was  agreed  on.  De 
Clerq  v.  Jackson,  103  111.  658. 

[d]  Receipt  for  Purpose  of  Sale 
and  Application  of  Proceeds. — Where  a 
judgment  creditor  receives  personal 
profjerty  from  his  debtor  on  an  agree- 
ment to   sell   the   same  and   credit   the 
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judgment  with  the  price  thereof,  a  sale 
of  the  property  operates  as  a  satisfac- 
tion pro  tanto  of  the  judgment,  re- 
gardless of  the  creditor's  failure  to 
receive  pay  for  the  property  thus  sold. 
Casey  v.  Harris,  2   Litt.    (Ky.)    172. 

[e]  Property  Incumbered. — The  con- 
veyance of  real  estate,  under  an  agree- 
ment of  the  debtor  to  clear  the  same 
of  certain  incumbrances  within  a  spe- 
cified time,  will  not  operate  to  satisfy 
the  judgment  to  be  paid  thereby, 
where  the  debtor  fails  to  perform  such 
agreement.  Terrett  v.  Brooklyn  Im- 
provement Co.,  13  Wkly.  Dig.  (N.  Y.) 
385,  reversing   18  Hun    (N.  Y.)    6. 

Effect  of  purchase  by  judgment  cred- 
itor on  execution,   see  infra,  VI,  B,  2. 

76.  Kan.— McCoy  v.  Hazlett,  14 
Kan.  430.  Mass. — Howe  v.  Mackay,  5 
Pick.  44.  Mo. — Riggs  v.  Goodrich,  74 
Mo.  108;  Schneider  V.  Meyer,  56  Mo. 
475.  W.  Va. — Sullivan  v.  Saunders,  66 
W.  Va.  350,  66  S.  E.  497,  19  Ann. 
Cas.   480. 

77.  Ga. — Chambers  v.  McDowell,  4 
Ga.  185.  Kan.— Stefllns  v.  Gurney,  61 
Kan.  292,  59  Pac.  725.  Minn.— Pres- 
ley V.  Lowry,  26  Minn.  158,  2  N.  W. 
61.  N.  Y. — Lancaster  v.  Knight,  74 
App.  Div.  255,  77  N.  Y.  Supp.  488. 
Va. — Deaton  Grocery  Co.  v.  Pepper,  98 
Va.  587,  36  S.  E.  988.  W.  Va.— See 
Sullivan  v.  Saunders,  66  W.  Va.  350, 
66  S.  E.  497,  19  Ann.  Cas.  480. 

[a]  When  a  judgment  is  held  as 
security  by  the  guarantor  of  another 
judgment,  payments  on  the  judgments 
guaranteed  will  operate  as  payments 
pro  tanto  on  the  judgment  held  by  the 
guarantor.  Wall's  Appeal,  84  Pa.  101, 
4  W.  N.  C.  344,  34  L.  I.  213. 

78.  Chambers  v.  McDowell,  4  Ga. 
185. 

[a]  A  judgment  defendant  may 
show  that  a  judgment  has  been  paid 
by    collaterals    placed    with    the    plain- 
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2.  Partial  Payment  as  Satisfaction  or  Discharge  of  Judgment.'^ 
Mpny  courts  now  hold  that  a  compromise  settlement  between  the 
parties,  and  the  acceptance  by  the  creditor  of  a  less  sum  than  is  due 
on  the  judcrment  as  full  payment  thereof,  is  binding  on  him,  and  is 
a  Grood  satisfaction.*"  It  is  true  that  some  of  the  earlier  cases  have 
held  that  an  agreement  to  discharge  a  judgment  for  a  sum  less  than 
that  for  which  it  was  rendered,  is  void  for  want  of  consideration/' 
and  tliat  the  acceptance  ])y  a  judgment  creditor  of  a  sum  less  than 
tlie  amount  of  the  debt,  A\nthout  any  additional  consideration,  benefit, 
or  advantage  to  the  creditor,   will  not  operate  to  satisfy  the  judg- 


tifl",  or  that  plaintiff  is  chargeable  with 
the  amount  of  such  collaterals  for  neg- 
lect to  collect  the  same.  Keeves  v. 
IMough,  46    In.i.   :',r,0. 

79.  Partial  pajmient  by  one  of  sev- 
eral joint  defendants,  see  supra,  I,  B, 
1,  a. 

80.  lU.— Agnew  r.  Brail,  124  III. 
312,  16  N.  E.  2:50.  Neb.— Hetzell  v. 
Bennett,  94  Neb.  76S,  144  N.  W.  800; 
Gering  r.  School  District,  76  Neb.  219, 
107  N.  W.  250.  N.  Y.— Boyd  v.  Hitch- 
cook,  20  Johns.  76,  11  Am.  Dec.  247; 
Kellogg  V.  Richards,  14  Wend.  116; 
Orleans  v.  Bowen,  4  Lans.  24.  Pa. 
Henrlrick  v.  Thomas,  106  Pa.  327,  15 
W.  N.  C.  72,  3  Kulp  81.  Tex.— The 
Singer  Mfg.  Co.  r.  Herman  Herschlerodc 
Mfg.  Co.,  1  White  &  W.  Civ.  Cas., 
§741.  Wash.— Brown  r.  Kern,  21  Wash. 
211,  57  Pac.  798. 

[a]  "Tt  is  certainly  not  in  accord- 
ance with  ethics  and  ought  not  be  in 
accord  with  the  rules  of  law,  to  allow 
a  creditor  to  enter  into  a  contract  to 
compromise  his  debt  or  judgment,  and 
by  reason  of  that  compromise  receive 
an  amount  of  money  which  he  could 
not  have  received  excey)t  through  ths 
medium  of  a  comprojnise,  and  then  al- 
low him  to  violate  his  contract  on  the 
plea  of  want  of  consideration  and  still 
retain  the  fruits  of  the  agreement 
which  he  made  to  compromise."  Brown 
r.  Kern,  21   Wash.  211,  57  Bac.   798. 

fb]  For  many  years  the  trend  of 
the  decisions  has  been  to  restrict, 
rather  than  to  extend,  the  operation 
of  the  earlier  rule,  and  to  hold  as 
binding  on  the  creditor  any  contract 
to  compromise  his  juilgment  whereby 
ho  receives  money  which  he  could  not 
have  obtained  otherwise.  San  .Tuan  r. 
St.  .John's  Gas  Co.,  195  U.  S.  510,  25 
Slip.  Ct.  108,  49  L.  ed.  299;  Chicago, 
M.  &  St.  P.  R.  Co.  r.  Clark,  178  U.  S. 
353,   20   Sup.    Ct.   924,   44   L.   ed.    1099; 


Kellogg  V.  Richards,  14  Wend.   (N.  Y.) 
116. 

[c]  A  stipulation  by  the  parties 
that  judgment  shall  be  entered  for  a 
certain  amount,  which  will  be  satis- 
fie<l  upon  payment  or  tender  of  a  cer- 
tain less  amount,  if  made  on  or  before 
a  date  named  therein,  is  valid. 
Schwiete  v.  Guerre  (Mo.  App.),  158  S. 
W.  402. 

fd]  A  receipt  (1)  in  full  for  a  debt, 
though  given  upon  payment  of  only  a 
part  of  the  entire  amount,  discharges 
the  whole  debt,  unless  impeached  for 
fraud  or  mistake.  Aborn  r.  Rathbone, 
54  Conn.  444;  Calhoun  v.  The  Mavor 
&  Council  of  Atlanta,  42  Ga.  187.  (2^ 
A  creditor  cannot  impeach,  as  fraud- 
ulent, a  receipt  in  full  given  by  him 
on  part  payment  for  the  purpose  of 
aiding  the  de])tor  to  settle  more  favor- 
ably with  other  creditors.  Aborn  v. 
Rathbone,   54    Conn.   444. 

fe]  Agreement  Must  Be  Fully  Exe- 
cuted.— An  agreement  by  a  creditor  to 
accept  a  less  sum  than  the  amount 
due  on  a  judgment  in  full  payment 
and  satisfaction  thereof,  does  not  oper- 
ate to  satisfy  the  same  unless  it  is 
fully  executed.  Keen  r.  Vaughn 's 
Exrx.,  48  Pa.  477. 

ffl  Partial  Payment  by  Insolvent 
Debtor. — The  acceptance  by  agreement 
of  the  plaintiff  with  an  insolvent  debt- 
or, of  a  less  sum  than  the  amount  of 
the  judgment,  and  the  giving  of  a 
receipt  in  full  therefor,  operates  as  a 
satisfaction  of  the  judgment.  Harper 
r.  Graham,  20  Ohio"  105;  McArthur  r. 
Dane,  61  Ala.  5.'i9,  where  no  fraud  or 
deceit  has  been  perpetrated  upon  th'j 
creditor. 

That  attorney  of  plaintiff  cannf^' 
receive  less  than  full  payment,  see 
supra,  T,  A,  2. 

81.     Deland   r.  Hiett,  27  Cal.  611,  87 
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ment,  even  when  aceepted  as  full  paTiTLent,^^  except  when  the  payment 
is  acknowledged  by  a  release  under  seal.^^ 

A  municipaUty  or  other  public  corporation  may  compromise  a  judg- 
ment rrndered  in  its  favor,  and  satisfy  the  same  for  a  sum  less  than 
its  face  value,  in  the  absence  of  fraud  or  collusion,  or  any  purpose 
of  making  a  gift  to  the  debtor;^*  but  som^e  courts  limit  this  right  to 
cases  in  which  the  solvency  of  the  debtor  is  questionable,^^  or  his 
ridit  of  appeal  has  not  expired.^'' 

D.  Evidence  and  Presumptions  of  Payment.  —  1.  Evidence  of 
Payment.  —  The  payment  of  a  judgment  may  be  proved  by  a  receipt 
en+ered  upon  the  records  of  the  court,^^  or  by  a  written  receipt  or 
other  writing  passing  between  the  parties,^^  or  by  the  return  and 
receipts  on  the  execution  i?«ued  upon  t;ie  judgment,^^  or  by  parol  evi- 


Am.  Dee.   102;    Garvey    v.    Jarvia,    54 
Barb.   (N.  Y.)    179. 

82.  Campbell  v.  Booth,  8  Md.  107; 
Daniels  v.  Hatch,  21  N.  J.  L.  391,  47 
Am.  Dec.  169. 

83.  See  infra,  VII,  D. 

84.  la.— Collins  r.  Welch,  58  Iowa 
72,  12  N.  W.  121,  43  Am.  Eep.  111. 
N.'  y. — Board  of  Supervisors  of  Or- 
leans County  V.  Bowen,  4  Lans.  24; 
Meeker  v.  Eequa,  94  App.  Div.  300, 
87  N.  Y.  Supp.  959.  N.  D.— Hagler  v. 
Kelly,  14  N.  D.  218,  103  N.  W.  629, 
county  commissioners  may  sell  and  as- 
sign a  judgment  obtained  by  the  coun- 
ty for  less  than  the  amount  due  there- 
on, if  done  in  good  faith.  S.  D.— State 
r-.  Davis,  11  S.  D.  Ill,  75  N.  W.  897, 
74  Am.  St.  Rep.  780. 

85.  N.  Y.— Standart  V.  Burtis,  46 
Hun  82.  Wash. — Farnsworth  v.  Wil- 
bur, 49  Wash.  416,  95  Pae.  642,  19  L. 
E.  A.  (N.  S.)  320.  Wis. — Washburn 
Countv  r.  Thompson,  99  Wis.  585,  75 
N.  V7.  309,  distinguishing  50  Wis.  329, 
7  N.  W.  246. 

86.  nil— Agnew  v.  Brail,  124  111. 
312,  16  N.  E.  230;  Petersburg  v.  Map- 
pin,  14  111.  193,  56  Am.  Dec.  501.  la. 
Mills  r.  Burlington  -fc  M.  E.  E.  Co., 
47  Iowa  66.  Mo.— St.  Louis,  I.  M.  & 
S.  E.  Co.  v.  Anthony,  73  Mo.  431.  Neb, 
Gering  V.  School  District,  76  Neb.  219, 
107  N.  W.  250;  Farnham  v.  City  of 
Lincoln,  75  Neb.  502,  106  N.  W.  666. 
N.  H.— Kinsley  v.  Norris,  62  N.  H. 
652.  N.  Y. — Orleans  v.  Bowen,  4  Lai:s. 
24.  Ore. — Multnomah  County  v.  De- 
kum,  51  Ore.  8.3,  93  Pac.  821.  S.  D, 
State  V.  Davis,  11  S.  D.  Ill,  75  N.  W. 
89,  74  Am.  St.  Eep.  780. 

87.  Holl^jnbeck  v.  Stanberry,  38  Iowa 
325. 


88.  Ala. — Pharia  v.  Leachman,  20 
Ala.  662.  Ga.— Merritt  v.  Gill,  68  Ga. 
209.  111. — Neal  r.  Handley,  116  111. 
418,  56  Am.  Eep.  784.  Md.— Blackburn 
V.  Beall,  21  Md.  208.  Minn.— Brisbin 
V.  Farmer,  16  Minn.  215.  Mont. — Davis 
V.  Frederick,  6  Mont.  300,  12  Pac.  664. 
S.  C. — Hunter  v.  Campbell,  1  Speers 
53. 

[a]  A  receipt  purporting  to  be  in 
full  payment  of  a  judgment  is  evidence 
of  sijch  payment,  which  can  only  be 
overcome  by  a  clear  preponderance  of 
evidence.  Neal  v.  Handley,  116  111. 
418,  6  N.  E.  45,  56  Am.  Eep.  784; 
Earle  r.  Earle,  16  N.  J.  L.  273. 

[b]  A  receipt  of  the  clerk  of  the 
court,  acknowledging  the  receipt  of 
payment  of  a  judgment  of  record,  is 
not  proper  evidence  to  establish  pay- 
ment of  such  judgment,  in  the  absence 
of  authority  to  the  clerk  to  receive 
pavment  of  judgments.  Hays  V.  Boyer, 
59'lnd.  341.  Payment  to  clerk  of  court 
as  sufficient  payment,  see  supra,  I,  A, 
4,  b.       • 

89.  Ark. — Snider  v.  Greathouse,  Iff 
Ark.  72,  03  Am.  Dec.  54.  Conn.— Pitta 
V.  Clark,  2  Eoot  221.  la.— Singer  v. 
Given,  61  Iowa  93,  15  N.  W.  8W.  Pa. 
Eamsey  r.  Johnson,  3  Pen.  &  W.  293. 

[a]  Contradictirn  of  Return.— (1) 
The  return  of  satisw'action  on  execution 
cannot  be  contradicted  by  parol  after 
a  lapse  of  nearly  eight  yesrS.  O 'Con- 
ner V.  Silver,  26  Tex.  606.  C2)_But_a 
receipt  endorsed  on  an  e:^ecution  is- 
sued thereon  mr^r  be  explained  by  oral 
testimony  showing  that  no  money  was 
paid  at  a  sale  of  property  thereunder, 
but  that  the  amount  of  the  bid  at  Vna 
void  sale  was  credited  thereon.     John- 
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denee.^"  So  also  payment  may  be  proved  by  the  exemplification  of 
a  judgment  and  execution  against  another  defendant  for  the  .same 
debt,  which  has  been  paid.^^ 

A  regularly  certified  transcript  of  the  record  of  a  judgment  of 
another  state,  containing  an  entry  of  satisfaction  of  the  judgment 
by  the  defendant,  is  prima  facie  evidence  of  payment  of  such  judg- 
ment.^2  But  an  unfiled  order  of  a  court  declaring  a  judgment  to  be 
satisfied,  is  not  admissible  as  evidence  of  satisfaction.'-'^ 

Weight  and  Sufficiency.  —  The  sufficiency  of  the  proof  of  the  discharge 
of  a  judgment  depends  upon  the  circumstances  of  each  case.^*  A  fa'ir 
preponderance  of  the  evidence  and  corroborating  circumstances  is  all 
that  is  required  to  sustain  or  defeat  the  claim  of  payment,  as  the  case 
may  be."" 


son  V.  State  ex  rel.  Slinkard,  80  Ind. 
220. 

90.  Ala. — Bruce  v.  Barnes,  20  Ala, 
2H).  Ga. — Bovd  v.  McFarlin,  bo  Ga. 
208.  111.— Loughry  v.  Mail,  34  111.  App. 
523.  Ind. — Morrison  v.  King,  4  Blackf. 
125.  la.— Shaffer  r.  McCrackin,  90  Iowa 
578,  58  N.  W.  910,  48  Am.  St.  Rep. 
465;  Hollenbeck  K.  Stanberry,  38  Iowa 
325.  La. — Vidichi  v.  Cousin,  6  La, 
Ann.  489.  Md. — Downey  v.  Forrester, 
35  Md.  117.  Mo, — Emory  v.  Joice,  70 
Mo.  537,  holding  that  parol  evidence 
is  admissible  to  explain  whether  an 
ambiguous  entry  on  the  margin  of  the 
record  is  an  assignment  or  satisfaction. 
N.  0.— Vestal  v.  Wicker,  108  N.  C.  21, 
12  S.  E.  1037.  Pa.— Fowler  v.  Smith, 
153  Pa.  639,  25  Atl.  744.  Temi.— Gates 
f.  Brinklev,  4  Lea  710.  Tex. — Peters 
r.  Lawson,  66  Tex.  336,  17  S.  W.  734; 
Imperial  Roller  Mill.  Co.  r.  First  Nat, 
Rk.,  5  Tox.  Civ.  App.  6S6,  27  S.  W. 
49.  Va.— Barrett  V.  Wilkinson,  87  Va. 
442,  12  S.  E.  885. 

[a]  Even  when  the  payment  was 
for  a  sum  less  than  the  whole  amount 
due,  if  such  sum  is  received  and  ac- 
cepted in  full  discharge  of  the  .indg- 
ment.  Tarver  r.  Rankin,  3  Ga."  210, 
214.  ^  Partial  payment  as  satisfaction 
or  discharge  of  judgment,  see  supra, 
I,  C,   2. 

[b]  But  parol  evidence  is  inadmis- 
sible to  prove  the  payment  of  a  judg- 
ment unless  it  be  first  shown  by  tho 
record  that  the  suit  in  which  the'judg- 
"■ent  alleged  to  have  been  paid  was 
rendered  embraced  the  same  subject- 
matter  as  tho  suit  at  bar.  Fountain 
f.  Anderson,  33  Ga.  372. 

[c]  To  Dispute  Payment.— Parol 
evidence    is    admissible    to    prove    that 


nothing  has  been  paid  on  a  judgment, 
I  of  which  part  satisfaction  has  been 
entered  of  record.  State  v.  Martin.  20 
Ark.   629.  ' 

j  91.  Logan  r.  Sumter,  28  Ga.  242,  73 
Am.  Dec.  755;  Napier  v.  Neal,  3  Ga. 
298.  See  also  Merritt  v.  Gill,  68  Ga. 
209,  holding  that  the  record  of  the 
pleadings,  auditor's  report,  verdict  and 
decree  of  a  suit  in  equity  is  admis- 
sible to  prove  payment  and'^satisfaction 

I  of  a  judgment. 

I  [a]  A  docket  entry  of  "settled," 
made  by  the  judge,  and  not  transferred 
to  the  minutes,  is  no  evidence  that  a 
prior  judgment  for  the  same  debt  has 
been  paid.  Tucker  v.  State,  57  Ga. 
507. 

92.  Carter  v.  Adamson,  21  Ark.  287. 

93.  Hall    V.    Sauutry,   80   Minn.    348, 
83  N.  W.  156,  384. 

94.  Bethany  v.  Ilis  Creditors,  7 
Bob.    (La.)    61. 

95.  See  the  following:  U.  S. — Amer- 
ican Bell  Tel.  Co.  r.  Albright,  32  Fed! 
287,  appeal  dismissed,  136  U.  S.  629, 
10  Sup.  Ct.  1064,  34  L.  ed.  557.  la. 
Fuller  v.  Lendrum,  58  Iowa  353,  12 
N  W.  340.  Ky.— Howard  v.  London 
Mfg.  Co.,  24  Ky.  L.  Rep.  1934,  72  S. 
W.  771.  Mo.— Mercantile  Bank  r. 
Hawe,  33  Mo.  App.  214;  Sturdevant 
Bank  r.  Peterman,  21  Mo.  App.  512. 
N.  Y.— Miller  v.  Smith's  Exrs.,  16 
Wend.  425;  Seaman  r.  Clarke,  75  App. 
Div.  345,  78  N.  Y.  Supp.  171.  Pa. 
Miller  r.  Overseers  of  Poor,  17  Pa. 
Super.  159.  Tex.— Terrv  c.  O'Neal.  71 
Tex.  592,  9  S.  W.  673'.  Va.— Barrett 
r.  Wilkinson,  87  Va.  442,  12  S.  E.  885. 
Wis.— Flanders  r.  Sherman,  19  Wis. 
178. 


Vol.  XVI 


552 


JUDGMENTS,  SATISFACTION  OF 


Burden  of  Proof.  —  If  the  judgment  debtor  pleads  payment  of  t]i^> 
judirnient  as  a  defense,  he  thereby  assumes  the  burden  of  proving  it.'"' 

2^  Presumptions.  —  a.  Generally.  —  Satisfaction  of  a  judgment 
may  be  proved  by  presumptions,   as  well  as  by  positive  evidence.''" 

b.  From  Lapse  of  Time.  — (I.)  GeneraUy.—  In  the  absence  of  a  stat- 
ute to  the  contrary,  satisfaction  of  a  judgment  will  not  be  presumed 
until  the  lapse  of  twenty  years  from  the  time  of  its  rendition  ;^^  and 

V.  Houston,  117  Mo.  App.  645,  94  S.  W. 
299;    Wencker    r.    Thompson's    Admr., 
96   Mo.   App.  59,   69  S.  W.   743;   Meyer 
f.  Mehrhoff,  19  Mo.  App.  682,  2  West. 
Eep.   417.     N.  J.— Gulick  v.   Loder,   13 
N,   J.   L.   68,   23   Am.   Dec.   711;   Mease 
V.    Stevens,    1    N.   J.   L.    433;    Pears  r. 
Bache,    1    N.   J.   L.   206;    Bird's   Admr. 
V.    Inslee's    Exr.,    23    N.    J.    Eq.    363. 
N.  Y.— Daby  r.  Ericsson,  45  N.  Y.  786; 
Miller  v.  Smith's  Exrs.,  16  Wend.  425; 
Kendrick's  Estate,  15  Abb.  N.  C.  189; 
Henderson  v.  Henderson,  3   Denio  314; 
In   re   Watson,    163    App.  Div.   41,   148 
N.  Y.  Supp.  525;  Belfer  v.  Ludlow,  69 
Misc.  486,  126  N.  Y,  Supp.  130;   Camp 
V.  Hallanan,  42  Hun  628.     Ore.— Beek- 
man   v.    Hamlin,    20    Ore.    352,   25   Pac. 
672,  19   Ore.   383,  24  Pac.   195,  20  Am. 
St.    Rep.    827,    10    L.    E.    A.    454.     Pa. 
Eoberts  v.  Powell,  210  Pa.  594,  60  Atl. 
258;  Woodward  r.  Carson,  208  Pa.  144, 
57   Atl.  342;   Hummel  v.  Lilly,  188  Pa. 
463,  41   Atl.  613,  68  Am.  St.  Eep.  879; 
Devereux's  Estate,  184  Pa.  429,  39  Atl. 
225,    6    Pa.    Dist.    195,    19    Pa.    Co.    Ct. 
267;   Smith  v.  Shoenberger,  176  Pa.  95, 
34  Atl.  954;  Wheelen  Bros.  v.  Phillips, 
140    Pa.    33,    21    Atl.    239    {affirming   20 
Phila.    306),    47    Leg.    Int.    415,    26    W. 
N.    C.    363;    Gregory   v.    Com.,    121    Pa. 
611,   15   Atl.   452,   6   Am.   St.   Eep.  804, 
22   W.   N.   C.   381;   Breneman's  Appeal, 
121   Pa.  641,  15  Atl.   650,   22  W.  N.  C. 
391;    Biddle   f.   Bank,    109   Pa.   349,   16 
W,  N.  C.  397,  42  Leg.  Int.  366;  Moore 
V.  Smith,  *81  Pa.  182,  2  W.  N.  C.  433; 
Webb    r.    Dean,    21    Pa.    29;     Cope    v. 
Humphreys,   14   Serg.   &   R.   15;    Miller 
r.  Overseers  of  Poor,  17  Pa.  Super.  159; 
Broomall  v.  Laird,  1  Del.  Co.  Eep.  161. 
S.    C— Tobin   r.   Myers,   18   S.   C.   324; 
Pratt    V.    McLure,    10    Eieh.    Eq.     301; 
Charlton   &   Co.   r.   Felder,   6   Eieh.   Eq. 
58;   Sargent  v.  Hayne,  Eiley  293;  Ken- 
nedy   r.    Denoon,    2    Treadw.    617.     Va. 
James'    Exr.    r.    Life,    92    Va.    702,    24 
S.  E.  275;  Updike's  Admr.  v.  Lane,  78 
Va.  132.     W.  Va.— Criss  v.  Criss,  28  W. 
Va.    388. 

See  also  9  Enct.  of  Ev.  711. 


96.  Ala. — Collins  v.  Boyd,  14  Ala. 
505.  Ga.— Sanders  v.  Etcherson,  36  Ga, 
404.  Neb. — Lewis  v.  Lewis,  31  Neb. 
528,  48  N.  W.  267.  Ohio.— Piatt  v.  St. 
Clair's  Heirs,  Wright  526.  Tex.— Per- 
ils V.  Ennis,  27  Tex.  574. 

97.  Abat  V.  Buisson,  9  La.  417; 
Bethany  v.  His  Creditors,  7  Eob.  (La.) 
61. 

98.  U.   S.— Gaines  r.  Miller,  111   U. 

S.   395,  4   Sup.   Ct.  426,  28   L.   ed.  466; 

Higginson    v.    Mein,    4    Cranch    415,    2 

L.    ed.    664;    Dunlop    &    Co.    r.    Ball,    2 

Cranch   180,   2   L.    ed.   246.     Ala.— Me- 

Mohan      V.     Crabtree,     30      Ala.     470; 

Rhodes'    Exr.    v.    Turner,   21    Ala.    210; 

Collins    V.    Boyd,    14    Ala.    505.      Ark. 

Woodruff  r.  Sanders,  15  Ark.  143.  Coun. 

Judson    V.    Phelps,    87    Conn.    495,    89 

Atl.    161;    Barber   v.   International   Co., 

74   Conn.   Go2,   51   Atl.   857,  92   Am.  St. 

Rep.   246;   Blakeslee  v.  Tyler,  55   Conn. 

387;   Cottle  v.  Payne,  3  Day  292.     Del. 

Parsons  r.  Cannon's  Exr.,  88  Atl.  470; 

Knowles    v.    Waller,    7    Penne.    220,    78 

Atl.  611;  .Janvier  f.  Culbreth,  5  Penne. 

505,  63  Atl.  309;  Maxwell  v.  Devalinger, 

2    Penne.    504,   47    Atl.    381;    Moore   v. 

Carey,  1  Marv.   (Del.)  401,  41  Atl.  75; 

Eobinson    v.    Milby 's    Admr.,    2    Houst. 

387;    Morrow   v.    Eobinson,   4    Del.    Ch. 

521;    Campbell   v.   Carey,   5    Harr.   427; 

Burton  i:  Cannon,  5  Harr.  13;  Farmers' 

Bank    r.    Leonard,    4    Harr.    536.      Ga. 

Willingham   r.  Long,  47  Ga.  540;  State 

V.    Virgin,   36   Ga.    3S8;    Burt   V.   Casey, 

10    Ga.    178.     111.— Howell   r.   Edmonds, 

47  111.  79.     Ind.— King  i-.  Manville,  29 

Ind.  134;   Bright 's  Admr.  v.  Sexton,  18 

Ind.  186;  Barker  v.  Adams,  4  Ind.  574; 

Eeddington  v.  .Julian,   2   Ind.   224.     la. 

Hendricks   r.  Wallis,   7   Iowa   224.    Ky. 

Chiles    V.    Monroe,    4    Mete.    72.      Me. 

Koble  r.   Merrill,  48   Me.   140;    Cony   v. 

Barrows,  46  Me.  497;  Thayer  v.  Mowry, 

36    Me.    287.      Mass. — Bass    v.    Bass,    8 

lick.    187.      Miss. — Meyer   v.   Dorrance, 

32   Miss.   263.     Mo.— McFaul  V.   Haley, 

166    Mo.    56,    65    S.    W.    995;    West    v. 

Brison,    99    Mo.    684,    13    S.     W.     95; 

Clemens  r.  Wilkinson,  10  Mo.  97;   Cobb 
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pi-csum.ption  of  satisfaction  after  tlio  lapse  of  such  period  is  prima 
facie  only.^^  But  under  a  statute  fixinj?  the  time  from  which  pay- 
ment wili  be  presumed,  such  presumption  is  conclusive  after  the  lapse 
of  the  limit  fixed  thereby,  unless  repelled  by  a  written  acknowledg- 
ment of  the  del)t,  or  part  payment  thereof,^  or  other  facts  or  circum- 
stances conclusively  overcoming'  such  presumption ;2  but  no  presump- 
tion of  payment  arises  from  the  simple  lapse  of  time  until  the  statutory 


fa]  Tennessee  rule  is  that  payment 
i3  presumed  after  sixteen  years.  See 
Yarnell  v.  Moore,  3  Coldw.  173;  Mc- 
Daniel  v.  Goodall,  2  Coldw.  391;  An- 
derson r.  Settle,  5  Sneed  202;  Leiper 
V.  Erwin,  5  Yerg.  97;  Blackburn  v. 
Squib,  Pecdc  fiO. 

[b]  The  rule  of  equity  as  to  pre- 
sumption of  payment,  where  the  period 
of  twenty  years  has  not  elapsed,  is  that 
in  addition  to  the  lapse  of  time,  some 
other  eircumstanee  must  appear  tend- 
ing to  the  conclusion,  or  raising  the 
presumption,  that  it  has  been  paid. 
Howe  V.  Robinson,  20  Fla.  352;  Buck- 
master  r.   Kelley,   15  Fla.   180,  195. 

99.     Conn. — Jndson      r.      Phelps,      87 
Conn.    495,    89    Atl.    161;    Chapman    v. 
Loomis,    36    Conn.    459.     Del.— Parsons 
r.  Cannon's  Exr.,  88  Atl.  470;  Kuowles 
r.   Waller,    7    Penne.    220,    78    Atl.   611; 
Janvier   r.    Culbreth,   5   Penne.   505,   63 
Atl.    309;    Camjibell    r.    Carey,   5    Harr. 
427;    Burton     r.    Cannon,    5    Ilarr.    13. 
Ga.— Thomas  v.  Hunnicutt,  54  Ga.  337; 
Willingham   r.  Long,  47   Ga.  540.     Ind. 
Bright 's  Admr.  r.  Sexton,  18  Ind.  186. 
Me.— Noble    v.    Merrill,    48     Me.     140; 
Jackson   v.   Nason,   38   Me.   85;    Thayer 
r.   Mowrv.   36   Me.   2S7.     Mo,— Cobb    r. 
Ilnnston,'  117   Mo.   App.   645,   94   S.   W. 
2W.  Neb.— Alberts  r.  Courtland  Wagon 
Co..  94  Neb.  313,  143  X.  W.  198;  Platte 
County    Bank    v.    Clark,    81     Neb.    255, 
115   N.   W.   787.     N.   H.— Clark,   Admr, 
r.  Clement,  33  N.  H.  503.    N.  J.— Bird's 
Admr.    r.    Inslee's    Exr.,    23    N.    J.    Eq. 
363;    Evans    c.    Huffman,    5    N.    J.    Eq. 
354.      N.   Y.— Miller    v.    Smith's    Exrs., 
16   Wend.   425;    .Jackson    r.    Sackett,   7 
Wend.   94;   Belfer  r.  Ludlow,  69   Misc. 
486,    126    N.    Y.    Supp.    130;    Jacoby    v. 
Stephenson    Silver    Min.    Co.,    3;    Silv. 
130,    6    N.    Y.    Supp.    371.      Ore.— Bow- 
man  V.   Holnian,   53    Ore.   456,    99   Pac. 
i'24.     Pa.— Hummel    r.    Lilly,     1S8     Pa. 
M]2,  41   Atl.  613,  68  Am.  St.  Rep.  879; 
Smith    r.    Shoenberger,    176    Pa.    95,   34 
Atl.  954;   Van   Loon   r.   Smith,   103   Pa. 
238;    Cope    r.    Humphreys,    14    Serg.    & 
R-  15;  Miller  r.  Overseers  of  Poor,  17 


Pa.  Super.  159;  Broomall  r.  Laird,  1 
Del.  Co.  161.  S.  C— Du  Bose  v.  Kell, 
90  S.  C.  196,  71  S.  E.  371;  Pratt  f. 
McLure,  10  Rich.  Eq.  301;  McQueen  v. 
Fletcher,  4  Rich.  Eq.  152;  Cohen  r, 
Thomson,  2  Mill  146;  Stover  v.  Duren, 
3  Strobh.  L.  448,  51  Am.  Dec.  634. 

fa]  Sometimes  a  great  lapse  of 
time  will  not  raise  the  presumption  of 
payment,  where  attending  circum- 
stances and  conditions  all  tend  to  the 
contrary.  St.  Francis  Mill  Co.  v.  Sugg, 
206  Mo".  148,  104  S.  V7.  45. 

1.  Ark. — Rector  v.  Morehouse,  17 
Ark.  131;  Woodruff  r.  Sanders,  15  Ark. 
143.  Colo. — Jones  f.  Stockgrowers' 
Nat.  Bank,  17  Colo.  App.  79,  67  Pac. 
177.  La. — Tilghman's  Succession,  7 
Rob.  387.  Mass. — Haynes  r.  Blanchard, 
194  Mass.  244,  80  N.  E.  504,  120  Am. 
St.  Rep.  551.  Mo.— McFaul  r.  Haley, 
166  Mo.  56,  65  S.  W.  995;  Clemens  V. 
Wilkinson,  10  Mo.  97;  Cobb  r.  Hous- 
ton, 117  Mo.  App.  645,  94  S.  W.  299; 
Chiles  r.  School  District  of  Buckner, 
103  Mo.  App.  240,  77  S.  W.  82;  Wenck- 
or  r.  Thonijison's  Admr.,  96  :Mo.  App. 
59,  69  S.  W.  743.  N.  Y.— :\latter  of 
Kendriek,  107  N.  Y.  104,  13  N.  E.  762; 
Matter  of  Watson,  163  App.  Div.  41, 
148  N.  Y.  Supp.  525;  Belfer  v.  Ludlow, 
143  App.  Div.  147,  127  N.  Y.  Supp. 
623;  Seaman  r.  Clarke,  60  App.  Div. 
416,  69  N.  Y.  Supp.  1002;  Raphael  v. 
•Mencke,  28  App.  Div.  91,  50  N.  Y. 
Supp.  920;  Gray  r.  Seeber,  53  Hun  611, 
6  N.  Y.  Supp."  802,  917;  Partridge  v. 
Movnihan,  59  INIisc.  234,  110  N.  Y. 
Supp.  539.  N.  C. — Herman  r.  Watts, 
107  N.  C.  646,  12  S.  E.  437.  Ore. 
Alexander  v.  Munroe,  54  Ore.  500,  101 
Pac.  903,  103  Pac.  514,  135  Am.  St. 
Rep.  840;  Bowman  v.  Holman,  53  Ore. 
456,  99  Pac.  424.  Pa.— Stout's  Admrs. 
r.  Stout's  Admr.,  44  Pa.  457.  Tenn. 
Cannon    /".   Laiuon,    7   Loa    513. 

Rebuttal   of  presumption,   see   infra, 
I,  D,  2,  c. 

2.     7n   re  Watson.  163   App.  Div.  41, 
148  N.  Y.  Supp.  525. 
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bar  attaches,^  unless  such  lapse  of  time,  taken  in  connection  with 
other  facts  and  circumstances  pointing  in  the  same  direction,  shall 
warrant  the  presumption  of  payment,^  or  the  submission  of  the 
question  of  such  fact  to  a  jury,'' 

This  presumption  is  usually  considered  as  a  rule  of  evidence,  rather 
than  a  limitation,  and  therefore  it  is  not  subject  to  the  exceptions 
and  incidents  of  a  statute  of  limitations;*^  but  'in  some  jurisdictions, 
such  statutes  are  in  fact  statutes  of  limitations,  barring  the  enforce- 
ment of  the  judgment.^ 

The  rule  as  to  presumption  of  payment  from  lapse  of  time  applies 
only  to  judgments  for  the  payment  of  money.^ 

(II.)  Computing  Time.  —  The  lapse  of  time  upon  which  a  presumption 
of  payment  arises,  does  not  begin  until  the  amount  of  the  judgment 
has  been  ascertained,  and  the  entry  of  record  completed.^ 


3.  Ga. — Thomas  v.  Hunnieutt,  54  Ga, 
337.  Ind.— Dodds  v.  Dodds,  57  Ind. 
293.  Ky. — Chiles  v.  Monroe,  4  Mete. 
72.  Miss.-^Meyer  v.  Dorranee,  32 
Miss,  263,  N.  Y, — Daby  r.  Ericsson, 
45  N.  Y.  786;  Camp  r.  Hallanan,  42 
Hun  628.  Pa. — Murphy  v.  Philadelphia 
Trust  Co.,  103  Pa.  379;  Webb  v.  Dean, 
21  Pa.  29,  Va, — James'  Exr.  v.  Life, 
92  Va.  702,  24  S.  E.  275. 

4.  U.  S. — Eenwick  v.  Wheeler,  48 
Fed.  431.  Ark. — Eeetor  v.  Morehouse, 
17  Ark.  131;  Woodruff  r.  Sanders,  15 
Ark.  143.  la.— Hendricks  v.  Wallis,  7 
Iowa  224.  Me. — Thayer  v.  Mowry,  36 
Me.  287.  Mo. — Mercantile  Bank  V. 
Hawe,  33  Mo.  App.  214.  N.  Y.— Dow- 
ling  V.  Hastings,  211  N.  Y.  199,  105 
N.  E.  194;  Imgard  v.  Ashley,  37  Misc. 
857,  76  N.  Y.  Supp.  987;  Boyd  r.  Boyd, 
9  Misc.  161,  29  N.  Y,  Supp,  7.  Pa. 
Murphv  r.  Philadelphia  Trust  Co.,  103 
Pa.  379;  Van  Loon  r.  Smith,  103  Pa. 
238;  Briggs'  Appeal,  93  Pa,  485; 
Moore  r.  Smith,  81  Pa.  182,  2  W.  N.  C, 
433;  Hughes  v.  Hughes,  54  Pa.  240; 
Webb  V.  Dean,  21  Pa.  29;  Diamond  V. 
Tobias,  12  Pa.  312,  S,  C— Kinsler  v. 
Holmes,  2  S.  C,  483;  Wherry  v.  Mc- 
Cammon,  12  Eich,  Eq.  337,  91  Am.  Dee. 
240;  Sessions  v.  Stevenson,  11  Eich, 
Eq,  282;  Cohen  v.  Thomson,  2  Mill 
146;  Barnwell  V.  Waring,  Eich.  Eq. 
Cas.  283.  Tenn. — Husky  v.  Maples,  2 
Coldw.  25,  88  Am.  Dec.  588.  Va. 
James'  Exr.  v.  Life,  92  Va.  702,  24 
S.  E.  275.  W.  Va.— Criss  v.  Criss,  28 
W.  Va.  388. 

5.  Janvier  v.  Culbreth,  5  Penne. 
(Del.)  505,  63  Atl.  309;  Leiper  v.  Er- 
win,  5  Yerg.   (Tenn.)    97. 

6.  U.  S.— Gaines  v.  Miller,  111  U.  S. 
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395,  4  Sup.  Ct,  426,  28  L.  ed,  466. 
Mo. — Cape  Girardeau  v.  Harbison,  58 
Mo.  90;  Smith's  Exr.  v.  Benton,  15  Mo. 
371;  Cobb  v.  Houston,  117  Mo.  App. 
645,  94  S.  W.  299;  Chiles  v.  School 
Dist.  of  Buckner,  103  Mo.  App.  240,  77 
S.  W.  82.  Neb.— Alberts  v.  Courtland 
Wagon  Co.,  94  Neb.  313,  143  N.  W. 
198.  Pa.-— Devereux 's  Estate,  184  Pa. 
429,  39  Atl.  225,  6  Pa.  liist.  195,  19 
Pa.  Co.  Ct.  267;  Porter  v.  Nelson's 
Exrs.,  121  Pa,  628,  15  Atl,  852,  22  W. 
N.  C,  387;  Eeed  v.  Eeed,  46  Pa.  239, 
Tex.— Beardsley  v.  Hall,  9  Tex.  119, 
Va. — Cole's  Admr.  v.  Ballard,  78  Va. 
139, 

7.  Ga, — Solomon  v.  Hinton,  50  Ga, 
163;  Akin  r.  Freeman,  49  Ga.  51;  Black 
V.  Burton,  47  Ga.  362.  N.  Y.— Matter 
of  Kendrick,  107  N.  Y.  104,  13  N.  E, 
762.  N.  C— Herman  v.  Watts,  107  N. 
C.   646,   12   S.   E.   437. 

[a]  The  effect  of  statutes  of  limita- 
tions on  judgments  is  to  deprive  the 
creditor  of  the  right  of  action  to  re- 
cover the  debt,  instead  of  extinguish- 
ing the  debt  itself.  Fanton  v.  Mid 
dlebrook,  50  Conn.  44;  Howe  v.  Eob- 
inson,   20   Fla.   352. 

8.  Ala. — Moore  r.  Williams,  129  Ala. 
329,  29  So.  795,  Mo, — Elsea  v.  Pryor, 
87  Mo,  App.  157.  N.  Y.— Sheldon  V. 
Mirick,  144  N.  Y.  498,  39  N.  E.  647; 
Barnard  r.  Onderdonk,  98  N.  Y.  158; 
Van  Eensselaer  v.  Wright,  56  Hun  39, 
8  N.  Y.  Supp.   885. 

9.  N,  Y, — De  Agreda  v.  Mantel,  1 
Abb.  Pr,  130;  Aultman  &  Taylor  Co. 
V.  Syme,  163  N,  Y,  54,  57  N.  E.  168, 
79  Am.  St.  Eep.  565;  Belfer  v.  Lud 
low,  143  App.  Div.  147,  127  N.  Y.  Supp. 
623;    Partridge    v.    Moynihan,   59   Misc. 
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(III.)  Suspension  or  Interruption  of  Running  of  Time.  — A  statute  of 
limitations  will  not  run  against  a  judgment  while  the  creditor  is 
diligently  endeavoring  to  enforce  it;'"  and  the  running  of  the  statute, 
or  common-law  period  of  twenty  years,  may  be  suspended  or  inter- 
rupted by  a  stay  of  execution,"  or  other  legal  restraint^^  or  dis- 
ability." 

c.  Eehuttal  of  Presumptions.  —  The  fact  that  a  judgment  has  not 
been  paid  may  always  be  shown,  in  the  absence  of  statute  to  the  con- 
trary;" and  there  appears  to  be  no  controlling  authority  for  requir- 
ing any  particular  kind  of  evidence  to  rebut  the  presumption'^  of  pay- 


234,  110  N.  Y.  Supp.  5?,9.  Pa.— Wills 
V.  Gibson,  7  Pa.  154.  S.  C. — Dillard  v 
Brian,  5  Eich.  501. 

See    also    supra,    I,     D,     2,     b,     (I), 
note  99. 

•  10.  Kan. — Steffins  v.  Gurney,  61 
Kan.  292,  59  Pac.  725.  Mo.— St  Fran- 
cis Mill  Co.  V.  Sugg,  206  Mo.  148,  104 
S.  W.  4';  St.  Francis  Mill  Co.  v.  Sugg, 
169  Mo.  i:30,  69  S.  W.  359.  N.  Y. 
771  re  Watson,  163  App.  Div.  41,  14.' 
N.  Y.  Supp.  525;  Palen  v.  Bushnell,  51 
Hun  423,  4  N.  Y.  Supp.  63.  Ore. 
Alexander  v.  Munroe,  54  Ore.  500,  101 
Pac.  903,  103  Paf.  514,  135  Am.  St. 
Eep.  840. 

11.  Kinslor  v.  Holmes,  2  S.  C.  4S?i. 

12.  In  re  Watson,  163  App.  Div.  41, 
148  N.  Y,  Supp.  525;  Hutsonpiller  r 
Stover,  12  Gratt.  (53  Va.)  579. 

13.  McQueen  v.  Fletcher,  4  Rich.  Eq. 
(S.  C.)    152. 

14.  U.  S. — Higginson  v.  Mein,  4 
Cranch  415,  2  L.  ed.  664;  Dunlop  & 
Co.  V.  Ball,  2  Cranch  180,  2  L.  ed. 
246.  Ark. — Rector  r.  Morehouse,  17 
Ark.  131;  Woodruflf  t.  Sanders,  15  Ark. 
143.  Conn. — Judson  r.  Phelps,  87  Conn. 
495,  89  Atl.  161;  Fanton  v.  Middle- 
brook,  50  Conn.  44;  Chapman  r.  Loomis, 
36  Conn.  459;  Boardnian  v.  De  Forest, 
5  Conn.  1.  Del. — .Janvier  r.  Culbrpth, 
5  Penne.  505,  63  Atl.  309;  Moore  v. 
Carey,  1  Marv.  401,  41  Atl.  75;  Rob 
iiison  r.  Milbv's  Adnir.,  2  lloust.  :'.S7. 
Ga.— Burt  r.  Casey,  10  Ga.  178.  Ind 
Bright 's  Admr.  r.  Sexton,  18  Ind.  186; 
Barker  r.  Adams,  4  Ind.  574;  Rcdding- 
ton  r.  Julian,  2  Ind.  224.  Me.— Knight 
t\  Macomber,  55  Me.  132;  Noble  i'. 
Merrill,  48  Me.  140;  Brewer  v.  Thomas, 
28  Me.  81.  Mass.— Havnes  v.  Blanch 
ard,  194  Mass.  244,  80 'N.  E.  504,  120 
Am.  St.  Rep.  551;  Walker  r.  Robinson, 
136  Mass.  280;  Dennv  c  Eddv,  22  Pi.  k. 
533;    Bass   r.    Bass,   8   Pick. '  187.     Mo. 


Cobb  V.  Houston,  117  Mo.  App.  645, 
94  S.  W.  299.  N.  J.— Johnson  v. 
Tuttle,  9  N.  J.  Eq.  365  (the  fact  that 
a  judgment  was  permitted  to  remain 
unpaid  for  twenty-four  years,  when 
the  creditor  had  under  execution  and 
within  his  reach,  ample  property  to  pay 
it,  is  not  conclusive  that  it  was  satis- 
fied; the  indulgence  may  be  explained); 
Wanmaker  r.  Van  Buskirk,  1  N.  J. 
Eq.  685,  23  Am.  Dec.  748.  N.  C.—In 
re  Walker,  107  N.  C.  340,  12  S.  E.  136. 
Ore. — Bowman  r.  Halman,  53  Ore.  456, 
99  Pac.  424;  Beekman  r.  Hamlin,  23 
Ore.  313,  31  Pac.  707.  Pa.— Smith  v 
Shoenbcrger,  176  Pa.  95,  34  Atl.  954; 
Brpnoman's  Appeal,  121  Pa.  641,  15 
Atl.  650,  22  W.  N.  C.  391;  Porter  v. 
Nelson,  121  Pa.  628,  15  Atl.  852,  22  W. 
N.  C.  387;  Biddle  r.  Bank,  109  Pa 
349,  16  W.  N.  C.  397,  42  Leg.  Int.  366; 
Hess  r.  Frankenfield,  106  Pa.  440,  15 
W.  N.  C.  405;  Van  Loon  v.  Smith,  103 
Pa.  238;  Horner  v.  Hower,  49  Pa.  475, 
22  Leg.  Int.  349,  7  Leg.  &  Ins.  Rep. 
333;  Wall  r.  Stone,  3  Lack.  Leg.  N. 
314.  S.  C. — Anderson  r.  Baughman,  69 
S.  C.  38,  48  S.  E.  38;  Colvin  v.  Phil- 
lips, 25  S.  C.  228.  Va.— Scott's  Admr. 
V.  Isaacs,  85  Va.  712,  8  S.  E.  678. 

15.  Conn.— .Tudson  r.  Phelps,  87 
Conn.  495,  89  Atl.  161;  Fanton  r.  Mid- 
dlebrook,  50  Conn.  44.  Del. — Janvier  v. 
Culbreth,  5  Penne.  505,  63  Atl.  309. 
Ga. — Burt  r.  Casey.  10  Ga.  178.  Ind. 
Bright 's  Admr.  r.  Sexton,  18  Ind.  186; 
Parker  v.  Adams,  4  Ind.  574;  Redding- 
ton  r.  Julian,  2  Ind.  224.  Me.— Knight 
r.  Macomber,  55  Me.  132;  Noble  v.  Mer- 
rill, 48  Mf.  140;  Brewer  r.  Thomas,  28 
Me.  81.  Mass. — Havnes  r.  Blanchard, 
194  ]\Iass.  244,  80  N.  E.  504.  120  Am. 
St.  Rep.  551 ;  Walker  r.  Robinson,  136 
■M^ass.  2'=!0:  Knapp  r.  Knapp,  134  Mass. 
353.  N.  H.— Clark  v.  Cl-ment,  33  N. 
H.  563.     N.  J.— Johnson  v.  Tuttle,  9  N. 
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mcnt,   except   whove   the   statutes  provide  how    the    presumption    of 
payment  must  bo  rebutted.^*' 

An  admission  in  writins:,  made  by  the  judgment  debtor  prior  to 
the  time  when  the  presumption  of  payment  attaches,  to  the  effect  that 
the  judgment  is  an  existing  obligation  which  he  is  bound  to  pay, 
removes  such  presumption.^^  So  also,  the  issuance  of  a  writ  of  scire 
facias  before  the  time  when  the  presumption  of  payment  arises,  with 
proper  prosecution  of  the  claim,  w'ill  rebut  the  presumption  of  pay- 
ment/* "  The  return  of  an  execution  unsatisfied  within  the  limited 
period  may  also  be  shown  to  repel  such  presumption/^  But  the  re- 
moval of  the  debtor  to  another  state,  after  the  lapse  of  several  years, 
is  not  a  circumstance  calculated  to  rebut  the  presumption  of  pay- 
ment.-°  Nor  will  the  mere  poverty  or  insolvency  of  a  judgment  debtor 
rebut  the  presumption  of  payment,  raised  by  lapse  of  time,-^  though 
in  some  jurisdictions,  proof  of  an  abiding  inability  to  pay  during  the 
entire  period,  if  shown,  will  rebut  such  presumption.-     The  question 


J.  Eq.  365.  N.  C.—In  re  Walker,  107 
N.  C.  340,  12  S.  E.  136.  Ore.— Bowman 
t.  Halman,  53  Ore.  456,  99  Pae.  424; 
Beekmaii  r.  Hamlin,  20  Ore.  352,  25 
Pac.  672.  Pa. — Van  Loon  r.  Smith,  103 
Pa.  238;  Smith's  Exrs.  v.  Wagenseller, 
21  Pa.  491.  S.  C. — Anderson  v.  Baugh- 
man,  69  S.  C.  38,  48  S.  E.  38;  Colvin 
V.    Phillips,    25    S.    C.    228. 

[a]  Partial  Payment  in  Rebuttal  of 
Presumption. — In  an  action  on  a  judg- 
ment after  the  expiration  of  twenty 
years  from  its  rendition,  a  partial  pay- 
ment made  on  the  judgment  by  a  sure- 
ty before  the  lapse  of  said  period, 
without  the  knowledge  of  the  princi- 
pal debtor,  was  held  to  be  competent 
evidence  to  rebut  the  presumption  of 
payment.  Mass. — Denny  v.  Eddy,  22 
Pick.  533.  Ohio. — Bissell  v.  Jandon,  16 
Ohio  St.  49S.  Pa. — Jenkins  f.  Ander- 
son, 8  Sadler  363,  11  Atl.  558.  Va. 
Eowe's  Admr.  V.  Hardy's  Admr.,  97 
Va.  674,  34  S.  E.  625,  75  Am.  St.  Rep. 
811. 

16.  Ark. — Rector  v.  Morehouse,  17 
Ark.  131.  Mo. — Cobb  v.  Houston,  117 
Mo.  App.  645,  94  S.  W.  299.  N.  Y. 
Fisher  r.  New   York,  67   N.  Y.   73. 

As  to  method  provided  by  statute  for 
repelling  presumption,  see  supra,  I,  I), 
2,  a. 

17.  Del. — Burton  v.  Cannon,  5  Harr. 
13.  Mo. — Chiles  v.  School  Dist.  of 
Buckner,  103  Mo.  App.  240,  77  S.  W. 
82.  N.  Y.— Waddell  v.  Elmendorf,  10 
N.  Y.  170.  Ore. — Beekman  r.  Hamlin, 
19  Ore.  383,  24  Pac.  195,  20  Am.  St. 
Rep.  827,  10  L.  R.  A.  454.  S.  C— Mc- 
Nair  v.  lugraham,  21  S.  C.  70. 
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18.  Brearly  i:  Peay,  23  Ark.  172-, 
/'/(  re  Miller's  Estate,  243  Pa.  328,  9(J 
Atl.  77;   James  v.  Jarrett,  17  Pa.  370. 

[a]  But  reasonable  diligence  in  the 
prosecution  of  a  scire  facias  is  re- 
quired of  the  judgment  plaintiff,  and 
where  he  permits  it  to  lie  dormant 
for  more  than  twenty  years,  it  will  be 
deemed  to  have  been  abandoned,  and 
cease  to  rebut  the  presumption  of  pay- 
ment. Biddle  v.  Girard  Nat.  Bank,  109 
Pa.  349,  16  W.  N.  C.  397,  42  Leg.  Int. 
366;   Van  Loon  v.  Smith,  103  Pa.  238. 

19.  Black  r.  Carpenter,  3  Baxt, 
(Tenn.)  350;  Paxton  v.  Rich,  85  Va. 
378,  7  S.  E.  531,  1  L.  E.  A.  639. 

20.  Kline  r.  Kline,  20  Pa.  503. 

[a]  Absence  of  Debtor. — Where  it 
is  sought  to  repel  the  presumption  of 
payment  on  the  ground  of  the  absence 
of'  the  debtor,  it  must  be  shown  that 
the  absence  was  continuous  and  perma- 
nent, and  not  merely  occasional.  Board- 
man  V.  De  Forest,  5  Conn.  1. 

21.  Kline  V.  Kline,  20  Pa.  503; 
Taylor    r.   Megargee,   2   Pa.   225. 

fa]  Proof  that  the  debtor  failed  in 
business  soon  after  the  judgment  was 
rendered,  will  not  raise  the  legal  in- 
ference that  his  insolvency  continued 
afterwards  so  as  to  prevent  him  from 
paying  the  judgment.  Me. — Jackson  r. 
Nason,  38  'Me.  85.  N.  C— Grant  r. 
Burgwyn,  84  N.  C.  560.  Pa.— Taylor 
V.  Megargee,  2  Pa.  225. 

22.  Me.— Knight  v.  Macomber,  55 
Me.  132;  Jackson  v.  Nason,  38  Me.  85. 
N,  Y.— Waddell  v.  Elmendorf,  10  N.  Y. 
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as  to  whether  a  given  state  of  facts  rebuts  the  presumption  of  pay- 
ment arising  from  lapse  of  time,  is  one  of  law  for  the  court.-'' 

II,  BY  TENDER  OF  PAYMENT.  — A  tender  of  payment  of  a 
judgment  does  not  in  itself  operate  to  satisfy  or  relea.se  the  judgment, 
but  the  defendant  may  upon  refusal  to  accept  the  tender  pay  the 
money  into  court  and  apply  for  an  entry  of  .satisfaction.-*  To  be 
effective  even  to  this  extent,  however,  the  tender  must  be  made  to 
the  judgment  plaintiff,  his  attorney  of  record,  or  other  person  author- 
ized to  receive  payment,"  by  a  party  having  an  interest  to  protect 
by  the  pa\niient  of  the  judgment ;-''  and  must  be  of  the  full  amount 
due  on  the  judgment,  including  interest  to  the  date  of  the  tender  and 
all  costs.-^  The  tender  must  be  made  in  money  of  good  legal  tender, 
then  and  there  present.^^ 

III.  BY  MERGER  OF  JUDGMENT  OR  LIEN  THEREOF.  —  A. 

In  General.  —  A  second  judgment  recovered  on  the  same  cause  of 
action,  although  for  a  less  amount  than  the  first,  operates  as  a  merger 
and  extinguishment  of  the  first  judgment,-^  except  where  one  is  only 
collateral  to  the  other.^*^    But  a  new  judgment  recovered  in  an  action 


170;  Henri erson  v.  Cairns,  14  Barb.  15. 
Ore.— Beekman  v.  Hamlin,  23  Ore.  313, 
;il  Pae.  707.  S.  C. — Adams  v.  Richard- 
son, 30  S.  C.  215,  9  S.  E.  95.  Tenn. 
Yarnell  v.  Moore,  3  Coldw.  173.  Va. 
Taxton  v.  Rich,  85  Va.  378,  7  S.  E. 
531.  1  L.  R.  A.  639.  Wash.— Murray 
v.  Meade,  5  Wash.  693,  32  Pac.  780. 

23.  Beale's  Esrs.  v.  Kirk's  Admr., 
84   Pa.   415. 

24.  Cal.— Ferrea  v.  Tubbs,  125  Cal. 
687,  58  Pac.  308.  lU.— Tinney  f.  Wol- 
ston,  41  111.  215,  219;  Campion  r.  Fried- 
berg;,  55  111.  App.  450.  See  Chicago  &  E. 
I.  R.  Co.  V.  Kamman,  119  111.  362,  10 
N.  E.  217,  holding  that  money  deposited 
before  judgment,  but  not  afterwards 
tendered  in  full  of  the  judgment,  when 
paid  over  operates  as  satisfaction  pro 
tanto.  Minn. — Rother  r.  Monahan,  60 
Minn.  186,  62  N.  W.  263.  N.  H.— Rog- 
ers V.  McDearmid,  7  N.  H.  506.  N.  Y. 
Law  V.  Jackson,  9  Cow.  641 ;  Jackson 
t.  Law,  5  Cow.  248,  afjfirmed  in  9  Cow. 
641;  Callanan  v.  Oilman,  23  Jones  & 
S.  511,  2  N.  Y.  Supp.  702.  Pa.— Nesbit 
r.  Martin,  4  Pa.  Co.  Ct.  95.  Tenn. 
Thompson  r.  McMillan,  89  Tenn.  110,  14 
S.  W.  439;  Bank  v.  Ewing,  12  Lea  598. 
Va.— 8humaker  r.  Nichols,  6  Gratt. 
(47  Va.)  592,  tender  nugatory  unless 
followed  by  payment  of  money  into 
court,  and  .motion  to  enter  satisfaction 
on  the  record. 


Proceedings  to  obtain  entry  of  sat- 
isfaction, see  infra,  VIII,  B,  2. 

25.  Ferrea  v.  Tnbbs,  125  Cal.  687, 
58  Pac.  308;  Roland  v.  Roland,  139  Ga. 
825,  78  S.  E.  249. 

[a]  Where  the  attorney  of  record 
has  no  authority  to  receive  payment, 
a  tender  to  him  is  not  good.  Roland 
V.  Roland,  139  Ga.  825,  78  S.  E.  249. 

To  whom  payment  made,  see  gener- 
ally supra,  I,  A. 

26.  Roberts  v.  Meighen,  74  Minn. 
273,  77  N.  W.  139. 

By  whom  payment  made,  see  gener- 
ally supra,  I,  B. 

27.  Ferrea  v.  Tubbs,  125  Cal.  687, 
58  Pac.  308;  Harper  v.  Roseuberger, 
56    Mo.    App.    388. 

28.  Roland  v.  Roland,  139  Ga.  825, 
78  S.  E.  249;  Jackson  v.  Law,  5  Cow. 
(N.    Y.)    248. 

29.  Kan.— Price  v.  First  Nat.  Bank, 
62  Kan.  735,  64  Pac.  637,  84  Am.  St. 
Rep.  419.  Neb. — .Johnson  r.  Hesser,  61 
Neb.  631.  85  N.  W.  894.  Wis.— Barth 
r.  Loeffelholtz,  108  Wis.  562,  84  N.  W. 
846. 

30.  U.  S.— Lvnch  v.  Burt,  132  Fed. 
417,  67  C.  C.  A.  305.  Conn.— Fairchild 
V.  Hollv,  10  Conn.  474.  Tex.— Cook  r. 
Sparks,  47   Tex.  2S. 

fa]  A  statutory  judgment  arising  by 
operation  of  law  on  a  delivery  bond 
given,  and  returned  forfeited,  does  not 
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on  a  former  one,  is  merely  cnmnlative,  and  as  a  rule  does  not  merge 
the  first  judgment,  so  as  to  extinguish  the  same,^^  although  there  are 
authorities  to  the  contrary.^- 

B.  On  Forfeited  Delivery  or  Forthcoming  Bond.  —  An  original 
judgment  is  merged  in  a  new  judgment  obtained  on  a  forfeited  de- 
livery bond  ;^'  and  by  statute  in  some  of  the  states,  an  original  judg- 
ment is  merged  in  a  new  statutory  judgment  arising  by  operation  of 
law  upon  the  forfeiture  of  a  delivery  bond.^* 

C.  Merger  of  Judgment  Lien,  —  Wliere  a  judgment  creditor  ac- 
quires title  to  a  parcel  of  land  subject  to  the  lien  of  his  judgment, 
the  lien  of  such  judgment  is  thereby  merged  in  the  title.^^  at  least  pro 
tanto  to  the  value  of  the  property  over  the  amount  of  his  bid,^°  unless 
otherwise  provided  by  statute,^^  or  it  is  necessary  to  keep  the  lien 
alive  to  protect  the  interest  of  the  creditor.^^     While  a  purchase  by 


satisfy  the  original  judgment,  whose 
execution  had  been  released  thereby. 
Cole  V.  Eobertson,  6  Tex.  356,  55  Am. 
Dec.   784. 

31.  U.  S. — Hay  v.  Alexandria,  etc., 
E.  Co.,  20  Fed.  15;  Griswold  v.  Hill, 
2  Paine  492,  11  Fed.  Cas.  No.  5,836. 
Cal.— I?i  re  Wiley's  Est.,  138  Cal.  301, 
71  Pac.  441.  Ind.  Ter. — Armour  Bros. 
Banking  Co.  v.  Addington,  1  Ind.  Ter. 
304,  37  S.  W.  100.  N.  H.— Weeks  v. 
Pearson,  5  N.  H.  324.  N.  Y.— Townsend 
r.  Whitney,  75  N.  Y.  425;  Mumford  V. 
Stocker,  1  Cow.  178;  Forman  v.  Law- 
rence, 6  Thomp.  &  C.  640.  N.  C. 
Springs  V.  Pharr,  131  N.  C.  191,  42  S. 
E.  590,  92  Am.  St.  Eep.  775;  McLean 
V.  McLean,  90  N.  C.  530.  S.  C— Law- 
ton  1>.  Perry,  40  S.  C.  255,  18  S.  E. 
861.  Va.— Kelly  v.  Hamblen,  98  Va. 
383,   36   S.   E.   491. 

32.  Gould  V.  Hayden,  63  Ind.  443 
(holding  that  where  a  judgment  ob- 
tained in  one  state  is  the  basis  of  an 
action  which  is  prosecuted  to  judgment 
in  another  state,  the  former  judgment 
is  thereby  merged  into  the  latter,  and 
the  lien  of  the  former  abandoned); 
Dunn  V.  Dilks,  31  Ind.  App.  673,  68 
N.  E.  1035;  Denegre  v.  Haun,  13  Iowa 
240. 

33.  Ala.— Patton  r.  Hamner,  38  Ala. 
307;  Crawford  v.  Bank  of  Mobile,  5 
Ala.  55.  Pa.— Eice  r.  Groff,  58  Pa. 
11 6,  Tex. — Cole  v.  Eobertson,  6  Tex. 
356,  55  Am.  Dec.  784.  Va. — Cooper  v. 
Daugherty,  85  Va.  343,  7  S.  E.  387; 
Ehea  r.  Preston,  75  Va.  757;  Leake 
V  Ferguson,  2  Gratt.  (43  Va.)  419; 
Eandolph  v.  Eandolph,  3  Eand.  (24  Va.) 
490. 

34.  Ark. — Lipscomb     v.     Grace,     26 
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Ark.  231,  7  Am.  Eep.  607;  Black  v. 
Nettles,  25  Ark.  606;  Eussell  r.  Shute, 
25  Ark.  469;  Douglas  v.  Twombly,  25 
Ark.  124;  Neale  v.  Jeter,  20  Ark.  98; 
Frazier  v.  McQueen,  20  Ark.  68;  Kelly 
t.  Garvin,  Carson  &  Co.,  12  Ark.  613; 
Whiting  V.  Beebe,  12  Ark.  421.  Ky. 
Chitty  V.  Glenn,  3  Mon.  424;  Harrison 
V.  Wilson,  2  A.  K.  Marsh.  547.  Miss, 
Davis  V.  Hoopes,  33  Miss.  173;  Bank 
of  United  States  v.  Patton,  5  How.  200, 
35  Am.  Dec.  428;  Witherspoon  v. 
Spring,  3  How.  60,  32  Am.  Dec.  310; 
MeComb  v.  Elliott,  8  Smed.  &  M. 
(Miss.)  505.  Tenn. — ^Young  v.  Eead, 
3  Yerg.  297. 

[a]  Bond  Given  Upon  Third  Party 
Claim. — The  original  judgment  rend- 
ered in  an  action  is  not  merged  by  one 
created  by  operation  of  law  on  a  bond 
given  for  the  trial  of  the  right  of 
property  returned  forfeited,  the  latter 
being  merely  cumulative  security  for 
the  payment  of  the  former,  and  for 
the  damages  on  a  failure  to  sustain 
the  claim  of  title  to  the  property  levied 
on.     Lewis  v.  Taylor,  17  Tex.  57, 

35.  la. — Gorman  Bank  v.  Iowa  Iron 
Works,  123  Iowa  516,  99  N.  W.  174; 
Price  V.  Eea,  92  Iowa  12,  60  N.  W.  208, 
in  both  cases  creditor  agreed  to  as- 
sume judgments.  N.  Y, — Vroom  V. 
Ditmas,  4  Paige  526.  Pa. — Koons  v. 
Hartman,  7  Watts  20.  Wis.— Mariner 
V.  Milwaukee,  etc.  E.   Co.,  26  Wis.  84. 

36.  Benton  v.  Hatch,  122  N.  Y.  322, 
25  N,   E.  486. 

37.  Van  Home  v.  McLaren,  8  Paige 
(N.  Y.)  285,  35  Am.  Dec.  685;  Emmet's 
Admrs.  r.  Bradstreet,  20  Wend.  (N.  Y.) 
50. 

38.  Colo, — Vaughn  v.  Comet  Consol. 
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the  owner  of  land  of  a  judgment  against  himself  constituting  a  lien 
thereon  usually  operates  to  satisfy  the  lien  of  such  judgment,^^  the 
rule  does  not  apply  to  a  grantee  of  the  mortgagor  or  judgment  debtor, 
unless  such  grantee  takes  a  conveyance  of  the  land  sul)ject  to  the 
judgment  and  assumes  its  payment  as  a  part  of  the  consideration.*** 

IV.  BY  ASSIGNMENT  OF  JUDGMENT."  —  The  assignment  of 
a  judgment  to  a  person  primarily  liable  therein,  as  the  principal  or 
a  joint  defendant,  operates  as  a  satisfaction  and  discharge  thereof.*- 
But  an  assignment  of  a  judgment  to  a  person  only  secondarily  liable 
for  the  debt,  as  a  surety,  or  to  one  not  a  party  thereto,  will  vest  in 
such  assignee  all  the  rights,  interests  and  remedies  of  his  assignor; 
it  does  not  operate  as  a  satisfaction  of  the  judgment.*-^ 


Min.  Co.,  21  Colo.  54,  39  Pac.  422. 
Ind.— Boas  v.  Morgan,  130  Ind.  805,  30 
N.  E.  141,  30  Am.  St.  Rep.  237;  Caley 
f.  Morgan,  114  Ind.  350,  16  N.  E.  790; 
Hancock  v.  Fleming,  103  Ind.  533,  3  N. 
E  254;  Gatling  v.  Dunn,  52  Ind.  498. 
Pa. — Kicbards  v.  Ayres,  1  Watts  &  S. 
485. 

39.  Clark  v.  Glos,  180  111.  556,  54 
N.  E.  631,  72  Am.  fcJt.  Eep.  223. 

40.  Clark  v.  Glos,  180  111.  556,  54 
N.  E.  631,  72  Am.  St.  Rep.  223;  Donk 
V.  Alexander,  117  111.  330,  7  N.  E.  672. 

41.  Effect  of  assignment  of  judg- 
ment on  right  to  set  off  same  against 
another   judgment,    see    infra,   V,    A,    4. 

42.  See  the  following:  Ala. — Pres- 
lar  c.  Stallworth,  37  Ala.  402.  D.  C. 
Flagg  r.  Kirk,  9  Mackey  (D.  C.)  33.3. 
Ga.— Adams  r.  Keeler,  30  Ga.  86.  Idaho. 
Vermont  Loan  &  Tr.  Co.  v.  McGregor, 
6  Idaho  134,  53  Pac.  399.  lU.— Tomp- 
kins V.  Fifth  Nat.  Bank  of  Chicago,  53 
111.  57;  Russell  r.  Hugunin,  2  111.  562, 
r;3  Am.  Dec.  423.  Ind.— Hubble  v. 
Berry,  180  Ind.  513,  103  N.  E.  32S; 
Zimmerman  v.  Gaumer,  152  Ind.  552,  53 
N.  E.  829;  Ashcraft  v.  Knoblock,  146 
Ind.  169,  45  N.  E.  69;  Merritt  r. 
Richey,  97  Ind.  236.  la.— Bones  v. 
Aiken,  35  Iowa  534.  Mass.— National 
Security  Bank  v.  Hunnewcll,  124  Mass. 
260;  Holmes  v.  Day,  108  Mass.  563. 
Miss.— Rollins  v.  Thompson,  13  Smed. 
&  M.  522.  Mo.— Weston  v.  Clark,  37 
Mo.  568;  Warren  Countv  Bank  v.  Kem- 
bla,  61  Mo.  App.  215.  Neb.— First  Nat. 
Bank  of  Plattsmouth  r.  Gibson,  60  Neb 
767,  84  N.  W.  259.  N.  H.— Edgerlv  v. 
Emerson,  23  N.  H.  555,  55  Am.  Dec. 
207.  N.  Y.— Ten  Eyck  r.  Craig,  62  N. 
j.  406  (aijiniurl  in  2  Hun  452,  5  Thomp. 
&  C.  65);  Harbeck  v.  Vanderbilt,  20 
^-  Y.  395;  Chicago  Varnish  Co.  t.  Har- 


good  Realty,  etc.  Co.,  78  Misc.  256,  13S 
N.  T.  Supp.  93;  Storz  v.  Boyce,  37 
Misc.  279,  69  N.  Y.  Supp.  612;  Breslin 
■V.  Peck,  38  Hun  623;  Booth  v.  Farm- 
ers, etc.,  Nat.  Bank,  11  Hun  258; 
Thompson  v.  Noble,  8  N.  Y.  Supp.  373. 
28  N.  Y.  St.  514.  N.  C— Dunn  v.  Bea- 
man,  126  N.  C.  764,  36  S.  E.  174;  Hin- 
ton  V.  Odenheimer,  57  N.  C.  406;  Towe 
f.  Felton,  52  N.  C.  216;  Sherwood  v. 
Collier,  14  N.  C.  380,  24  Am.  Dec.  264. 
^3- — Thompson  v.  Sankey,  175  Pa.  594, 
S4  Atl.  1104;  Boyer  v.  Bolender,  129 
Pa.  324,  IS  Atl.  127,  15  Am.  St.  Rep. 
723.  R.  I.— Sager  v.  Mov,  15  R.  I.  528, 
9  Atl.  847.  S.  C— Fowler  v.  Wood,  31 
S.  C.  398,  10  S.  E.  93,  5  L.  R.  A.  721. 
Tenn.— Anderson  v.  Saylors,  3  Head 
551;  Baldwin  v.  Merrill,  8  Humph.  133. 
Vt.— Porter  v.  Gile,  44  Vt.  520. 

See  .also  supra,  I,  B,  1,  a,  note  43. 
[a]  The  assignment  of  a  judgment 
to  afirm,  (1)  one  member  of  which  is 
a  joirit  defendant  therein,  operates  as 
a  satisfaction  of  the  judgment  as  to 
botli.  Morley  v.  Stevens,  47  How.  Pr. 
(N.  Y.)  228.  (2)  But  the  purchase  by 
a  firm  of  a  judgment  against  one  of  its 
members  and  other  persons,  the  assign- 
ment being  taken  in  the  name  of  a 
member  who  was  not  a  party  to  the 
judgment,  does  not  operate  as  a  satis- 
faction of  the  judgment.  Owensby  r. 
Piatt,  3  Ind.  459. 

43.  See  the  following:  Cal — Heisen 
V  Smith,  138  Cal.  216,  71  Pac.  180,  94 
Am.  St.  Rep.  39;  Brown  f.  Scott,  25 
Cal.  189.  Oolc— Barnum  v.  Green,  13 
Colo.  App.  254,  57  Pac.  757.  Conn. 
Vila  V.  Weston,  33  Conn.  42.  Fla. 
Ritch  V.  Eichelberger,  13  Fla.  169.  Ga. 
Thompson  r.  First  State  Bank,  102  Ga. 
696,  29  S.  E.  610.  HI.— Pearson 'a 
Esrs.  V.  Luecht,  199  111.  475,  65  N.  E. 
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V.  BY  SET-OFF/*  —  A.  Of  Judgment  Against  Judgment.^'  —  1. 
Generally.  —  Courts  of  law  as  well  as  courts  of  chancery  are  now  gen- 
erally authorized  by  statute  to  set  off  one  judgment  against  another  ;*« 
but  independent  of  statute,  courts  have  the  power,  under  their  general 
jurisdiction  over  their  officers  and  suitors,  and  in  the  exercise  of  their 
general  equitable  powers  under  the  common  law,  to  set  off  one  judg- 
ment against  another,*^  and  this  power  is  inherent  in  courts  of  law, 
in  the  exercise  of  their  legitimate  and  incidental  powers,  as  well  as 
in  courts  of  equity,  and  co-extensive  with  the  latter.*^ 


363.  Ind.— Perry  r.  Eoberts,  30  Ind. 
244,  95  Am.  Dee.  689;  Applegate  v. 
Mason,  13  Ind.  75;  Burson  v.  Blair,  12 
Ind.  371;  Oweusby  v.  Piatt,  3  Ind. 
459.  la. — Anglo-American  Land,  etc. 
Co.  V.  Bush,  84  Iowa  272,  50  N.  W.  1063. 
Ky. — Forwood  v.  Dehoney,  5  Bush  174. 
Mass. — Brown  v.  Maine  Bank,  11  Mass. 
153.  Miss. — Vanhouten  v.  Eeily,  6 
Smed.  &  M.  440.  Mo. — Bardon  v.  Sav- 
age, 1  Mo.  560;  Burns  v.  Bangert,  16 
Mo.  App.  22.  Neb. — Lederer  v.  Union 
Savings  Bank,  52  Neb.  133,  71  N.  W. 
954.  N.  J. — Wimpfheimer  V.  Perrine, 
61  N.  J.  Eq.  126,  47  Atl.  769.  N.  Y. 
Eolen  V.  Crosby,  49  N.  Y.  183;  Par- 
melee  V.  Dann,  23  Barb.  461;  Bishop 
r.  Garcia,  14  Abb.  Pr.  (N.  S.)  69;  Els- 
worth  V.  Caldwell,  18  Abb.  Pr.  20; 
Kretsch  v.  Denofrio,  137  App.  Div.  617, 
122  N.  Y.  Supp.  242;  Avery  v.  Ackart, 
20  Misc.  631,  46  N.  Y.  Supp.  1085; 
Pratt  V.  Wertheimer,  39  Hun  463.  Pa. 
Ekhmond  Bldg.  Assn.  v.  Eichmond 
Bldg.  Assn.,  100  Pa.  St.  191;  Shoup  v. 
Shoup,  25  Pa.  Super.  552;  Bechtel  v. 
Lauer  Brewing  Co.,  21  Pa.  Co.  Ct.  449. 
S,  c.— King  V.  Aughtry,  3  Strobh.  149. 
Tex.— Davidson  v.  Lee  (Tex.  Civ. 
App.),  162  S.  W.  414. 

See  also  supra,  I,  B,  2,  note  54;  I, 
B,  3,  note  59;  I,  B,  3,  b,  noie  62. 

44.  As  to  set-off  generally,  see  the 
title  "Set-Off,  Counterclaim  and  Re- 
coupment." 

45.  Set-off  of  judgment  against 
claim,  ?i'e  infra,  V,  B. 

Set-off  of  claim  against  judgment, 
Ece    infra,  V,  C. 

46.  See  generally  the  statutes  and 
the  following:  U.  S.— 18  St.  at.  L.  481. 
Ga.— LangGton  v.  Eoby,  68  Ga.  406; 
Meriwether  V.  Bird,  9  Ga.  594.  Ky. 
McBraver  v.  Dean,  100  Ky.  398,  38  S. 
Vv'.  508;  Bus'h  v.  Monroe,  20  Ky.  L. 
Eep.  547,  47  S.  W.  215.  Mass.— Franks 
V.  Edinberg,  185  Mass.  49,  69  N.  E. 
1058.      Mo.— State    v.    Hudson,    86    Mo. 
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App.  501;  Haseltine  v.  Thrasher,  65 
Mo.  App.  334;  Skinker  V.  Smith,  48 
Mo.    Ajjp.    91. 

[a]  The  judgment,  and  not  the  exe- 
cution issuing  thereon,  is  the  proper 
subject  matter  of  get-off.  Bryant  v. 
Hambrick,  9  Ga.  133. 

47.  See  the  following:  U.  S, 
Blount  V.  Windley,  95  U.  S.  173,  24  L. 
ed.  424;  Teller  v.  United  States,  113 
Fed.  463,  51  C.  C.  A.  297;  Eeed  v. 
Smith,  158  Fed.  889.  Ky.— Jeffries  v. 
Evans,  6  B.  Mon.  119,  43  Am.  Dec. 
158.  Me.— Collins  V.  Campbell,  97  Me. 
23,  53  Atl.  837,  94  Am.  St.  Eep.  458. 
Mass. — Perry  V.  Pye,  215  Mass.  403, 
102'  N.  E.  653.  Mich. — Eobiuson  v. 
Kunkleman,  117  Mich.  193,  75  N.  W. 
451,  5  Det.  Leg.  N.  192.  Minn.— Tem- 
ple V.  Scott,  3  Minn.  419.  N.  H. 
Chandler  v.  Drew,  6  N.  H.  469,  26  Am. 
Dec  704.  N.  J. — Brown  V.  Hen- 
drickson,  3ft  N.  J.  L.  239.  N.  M. 
Scholle  V.  Pino,  9  N.  M.  393,  54  Pac, 
335.  Pa. — Leitz  v.  Hohmr.n,  207  Pa. 
289,  56  Atl.  868,  99  Am.  St.  Eep.  791. 
S.  C— Simmons  v.  Eeid,  31  S.  C.  389, 
9  S.  E.  1058,  17  Am.  St.  Eep.  36;  Dun- 
can V.  Bloomstock,  2  McCord  318,  13 
Am.  Dee.  728.  Tex.— Dutton  v.  Mason, 
21  Tex.  Civ.  App.  389,  52  S.  W.  651. 
Vt.— Eix  V.  Nevins,  26  Vt.  384. 
W,  Va.— Zinn  V.  Dawson,  47  W.  Va.  45, 
34  S.  E.  784,  81  Am.  St.  Eep.  772. 

48.  See  the  following:  U.  S.— Loy 
V.  Alston,  172  Fed.  90,  96  C.  C.  A.  578, 
courts  of  equity  have  original  jurisdic- 
tion. Ala.— Scott  V.  Elvers,  1  Stew, 
&  P.  24,  21  Am.  Dec.  646.  Cal.— Has- 
kins  V.  Jordan,  123  Cal.  157,  55  Pac. 
786.  Colo. — Whitehead  v.  Jessup,  7 
Colo.  App.  460,  43  Pac.  1042,  jurisdic- 
tion by  court  of  law  does  not  divest 
court  of  equity  of  jurisdiction.  Ga. 
Rkrine  v.  Simmons,  36  Ga.  402,  91  Am. 
Dec.  771 ;  Colquitt  v.  Bonner,  2  Ga.  155. 
la. — Ballinger  v.  Tarbell,  16  Iowa  491, 
85    Am.    Dec.   527.     Ky.— Palmateer    v. 
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A\nioro  a  sot-off  is  not  a  matter  of  ri^ht  iindor  tlio  statutos,  it  rests 
in  the  sound  discretion  of  the  judge  to  allow  it  or  not,  and  no  ex- 
ception will  lie  to  his  refusal  to  do  so.^'-*  Whether  the  power  to  set 
off  judgments  shall  be  exercised  is  to  be  determined  in  every  case 
upon  equitable  considerations,  and  it  will  not  be  done  where  it  will 
operate  as  an  injustice,  or  infringe  upon  the  substantial  rights^"  of 


Meredith,  4  J.  J.  Marsh.  74;  Dickin- 
son r.  Chism,  4  Mon.  1;  Prior  r.  Rich- 
iird's  Adnir.,  4  Bibb  356;  Davidson  r. 
GcoghaKan,  3  Bibb  2:53.  Me.— Collins 
r.  C'ainjd)ell,  97  Mo.  23,  53  Atl.  837, 
••4  Am.  St.  Rep.  458;  New  Haven  Cop- 
per Co.  r.  Brown,  46  Me.  418.  Mass. 
Ames  r.  Bates,  119  Mass.  397;  Green  v. 
Hatch,  12  Mass.  195;  Makepeace  r. 
t'oates,  8  Mass.  451;  Goodenow  v.  But- 
trick,  7  Mass.  140;  Winslow  r.  Hatha 
wav,  1  Pick.  211.  Minn. — Temple  r. 
Scott,  3  Minn.  419.  N.  H.— Goodwin 
r.  Richardson,  44  N.  H.  125;  Brown  v. 
Warren,  43  N.  H.  430;  Wright  r.  Cob- 
Icigh,  23  N.  H.  32;  Hurd  r.  Fogg,  22 
X.  H.  98;  Hutchins  r.  Riddle,  12  N.  H. 
164;  Chandler  r.  Drew,  6  N.  H.  469,  26 
Am.  Dec.  704.  N".  X — McAdanis  r. 
Randolph,  42  N.  J.  L.  332;  Brown  r. 
Henderson,  39  X.  J.  L.  239.  N.  M, 
Schole  r.  Pino,  9  N.  M.  393,  54  Pac. 
335.  N.  Y.— Stilwell  v.  Carpenter,  2 
Abb.  N.  C.  238;  Simpson  v.  Hart,  14 
Johns.  63,  1  Johns.  Ch.  91.  Pa. 
Leitz  ?•.  Holman,  207  Pa.  289,  56  Atl. 
S6S,  99  Am.  St.  Rep.  791;  Coate's  Ap- 
penl,  7  Watts  &  S.  99;  Burns  r.  Thorn- 
burgh,  3  Watts  78;  Wellock  r.  Cowan, 
16  Serg.  &  R.  318;  Ehrhart  r.  Esben- 
Kliade,  53  Pa.  Super.  258;  Chapman  r. 
Griffith,  19  Pa.  Dist.  855;  Dry  /•.  Fil- 
bert, 2  Woodw.  Dec.  134;  jfoser  r. 
Quirk,  2  Lsg.  Rec.  1.  S.  C. — Simmons 
r.  Reid,  31  S.  C.  389,  9  S.  E.  1058,  17 
Am.  St.  Rep.  36;  Duncan  v.  Bloonistock, 
2  McCord  318,  13  Am.  Deo.  728;  Will 
iams  r.  Evans,  2  McCord  203.  Tenn, 
T>uflF  ;•.  Wells,  7  Heisk.  17.  Tex. 
Simpson  r.  Huston,  14  Tex.  476;  Dut- 
ton  r.  Mason,  21  Tex.  Civ.  App.  389, 
52  S.  W,  651.  Vt.— Ris  r.  Nevins,  26 
Vt.  384.  W.  Va.— Zinn  v.  Dawson,  47 
W.  Va.  45,  34  S.  E.  784,  81  Am.  St.  Rep. 
772. 

49.  U.  S.— Reed  r.  Smith,  158  Fed. 
^>^0.  Ala.— Scott  V.  Rivers,  1  Stew.  & 
r.  24,  21  Am.  Dec.  646.  Ga.— Col- 
quitt r.  Bonner,  2  Ga.  155.  Kan. 
Schulor  r.  Collins,  63  Kan.  372,  65  Pao. 
662.      Ky. — Davidson    r.    Geoghagan,    3 


Bibb  233.  Me.— Bnrtlott  r.  Pearson,  29 
Me.  9.  Mass. — Chipman  v.  Fowls,  130 
Mass.  .'552;  Makopiece  r.  Coates,  8 
Mass.  451.  Minn. — Lnndberg  v.  David- 
son, 68  Minn.  328,  71  N.  W.  395,  72  N. 
W.  71;  Temple  v.  Scott,  3  Minn.  419. 
Mo.— Skinker  r.  Smith,  48  Mo.  App.  91. 
N.  H.— Chandler  r.  Drew,  6  N.  H.  469, 
26  Am.  Dec.  704.  N.  J.— Brown 
V.  Hendrickson,  39  N.  .J.  L.  239;  Coxe 
r.  State  Bank  at  Trenton,  8  N.  J.  L, 
172,  14  Am.  Dec.  417.  N.  Y.— Alex- 
ander V.  Durkee,  112  IST.  Y.  655,  19  N. 
E.  514;  Baker  v.  Hoag,  6  How.  Pr. 
201;  Kretsch  v.  Denofrio,  137  App, 
Div.  617,  122  N.  Y.  Supp.  242;  Rando 
V.  National  Park  Bank,  137  App.  Div. 
190,  121  N.  Y.  Supp.  1048.  Pa. 
Thropp  r.  Susquehanna  Mut.  Fire  Ins. 
Co.,  125  Pa.  427,  17  Atl.  473,  11  Am. 
St.  Rep.  909;  Burns  r.  Thornburgh,  3 
Watts  78;  Ehrhart  V.  Esbenshade,  21 
I'a.  Dist.  658,  53  Pa.  Super.  258.  S.  C, 
Rookard  r.  Atlanta  &  C.  Air  Line  Rv. 
Co.,  89  S.  C.  371,  71  S.  E.  992;  Ex  parte 
Wolls,  43  S.  C.  477,  21  S.  E.  334;  Sim- 
mons f.  Reid,  31  S.  C.  389,  17  Am.  St. 
Rep.  36;  Meador  v.  Rhvne,  11  Rich. 
L.  631;  Low  r.  Duncan,  .3  Strobh.  195; 
Tolbert  v.  Harrison,  1  Bailev  599;  Dun- 
can r.  Bloomstock,  2  McCord  318,  13 
Am.  Dec.  728;  Williams  r.  Evans,  2  Mc- 
Cord 203.  Vt.— Rix  r.  Nevins,  26  Vt. 
.^84;  Conable  r.  Bucklin,  2  Aik.  221. 
Wis.— Gauche  v.  Milbrath,  105  Wis.  355, 
81    N.    W.    487. 

[;i]  A  statute  providing  that  an  at- 
torney's lien  on  a  judgment  shall  be 
"subordinate  to  the  rights  existing  be- 
tween the  parties  to  the  action  or  pro- 
ceeding" does  not  give  a  party  the 
right  to  a  set-off  demandable  as  of 
right.  Lundberg  v.  Davidson,  68  Minn. 
328,  71   N.  W.  395,  72  N.  W.  71. 

50.  See  the  following:  U.  S.— Reed 
r.  Smith,  158  Fed.  889.  Ind.— Beard 
r.  Puett,  105  Tnd.  68,  4  N.  E.  671.  la. 
:Nriller  v.  Rosebrook,  1.36  Iowa  158,  113 
N.  W.  771.  Kan.— Schulor  r.  Collins, 
63  Kan.  372,  65  Pac.  662;  Herman  r. 
Miller,    17    Kan.    328.      Ky.— Davidson, 
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others  honestly  acquired,  and  of  equal  grade. ^^  But  the  le^^pl  tith^ 
will  control  the  equity,  and  authorize  a  set-off  by  a  judgment  defend- 
ant against  another  judgment  in  which  a  stranger  has  acquired  an 
equitable  interest  prior  to  the  motion  to  set  off  the  judgments.^^ 

2.  Requisites  of  Judgment  To  Be  Set-off.^^  — a.  Generally.  — A 
judgment  cannot  be  set  off  unless  it  is  the  final  adjudication  of  the 
cause  upon  which  it  is  founded,^*  by  a  court  of  competent  juris- 
diction,^^ for  the  payment  of  money,^**  and  appears  of  record  as  a 
subsisting  demand."  One  judgment  cannot  be  set  off  against  another  . 
pending  an  appeal  from  either,  until  the  rights  of  the  parties  are 
finally  determined.^^ 


for  McKim  r.  Geoghagan,  3  Bibb  233; 
Mercer  v.  Henderson,  7  Ky.  Op.  448; 
McNces  V.  Owens,  15  Ky.  L.  Rep.  126. 
Mass. — Ames  v.  Bates,  119  Mass.  397; 
Makepeace  r.  Coates,  8  Mass.  451.  N.  Y. 
Kretsch  1-.  Denofrio,  137  App.  Div.  617, 
122  N.  Y.  Supp.  242.  See  Berg  v. 
Bates,  153  App.  Div.  12,  137  N.  Y.  Supp. 
1032.  Pa. — Leitz  v.  Hohman,  207  Pa. 
289,  56  Atl.  868,  99  Am.  St.  Eep.  791 
(rerersirw  22  Pa.  Super.  1);  Chapman 
f.  Griffith,  19  Pa.  Dist.  855;  Ehrhart 
r.  Esbenshade,  53  Pa.  Super.  258.  S.  C. 
Rookard  v.  Atlanta  &  C.  Air  Line  Ky. 
Co.,  89  S.  C.  371,  71  S.  E.  992.  Tex. 
McManus  v.  Cash,  101  Tex.  261,  108  S. 
W.  800;  Dutton  v.  Mason,  21  Tex.  Civ, 
App.  389,  52  S.  W.  651.  Utah.— Snow 
V.  West,  37  Utah  528,  110  Pac.  52.  Can. 
Moffat  f.  Foley,  26  U.  C.  Q.  B.  509. 

[a]  "Where  the  right  of  set-off  was 
not  asserted  for  more  than  three  years 
after  the  judgments  were  rendered,  nor 
until  other  rights  had  intervened,  and 
where  the  party  had  neglected  to  avail 
himself  of  the  special  security  decreed 
to  him  with  which  to  satisfy  his  judg- 
ment, the  court  properly  refused  the 
application  for  a  set-off.  Schuler  v. 
Collins,  63  Kan.  372,  65  Pac.  662. 
-  51.  U.  S.— Blount  V.  Windley,  95  U. 
S.  173,  24  L.  ed.  424;  Reed  v.  Smith, 
158  Fed.  889.  Ky. — Mercer  v.  Hender- 
son, 7  Ky.  Op.  448.  N.  J.— Schautz  v. 
Kearney,  47  N.  J.  L.  56;  Terney  v.  Wil- 
son, 45  N.  J.  L.  282;  Mc Adams  v. 
Randolph,  42  N.  J.  L.  332.  N.  D. 
Cleveland  v.  McCanna,  7  N.  D.  455,  75 
N.  W.  908,  66  Am.  St.  Rep.  670,  41  L. 
R.  A.  852.  Ohio.— Gisske  r.  Schrak- 
amp,  8  Ohio  610,  0  Ohio  N.  P.  299. 

52.  Williams  v.  Taylor,  69  Ind.  48; 
Brooks  r.  Harris,  41    Ind.  390. 

[a]  A  party  must  be  the  absolute 
and  beneficial  owner  of  a  judgment  be- 
fore he  can  have  it  offset  a  judgment 
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against    him.      Herman    V.    Miller,    17 
Kan.   328. 

53.  Form  and  sufficiency  of  judg- 
nients  generally,  see  15  Standard 
Proc.  22  et  seq. 

54.  Zerbe  v.  Missouri,  etc.  R.  Co.,  80 
Mo.  App.  414. 

55.  Skrine  v.  Simmons,  36  Ga.  402, 
91  Am.  Dec.  771;  Hamor  V.  Loeb,  9  Pa. 
Co.   Ct.   609. 

56.  Cal.— Hobbs  v.  Duff,  23  Gal. 
596.  Minn. — Temple  v.  Scott,  3  Minn. 
419.  N.  Y. — Gridley  V.  Garrison,  i 
Paige  647. 

57.  Ga. — Camp  v.  Pace,  40  Ga.  45. 
Mass. — Parker  v.  Rugg,  9  Gray  209. 
Neb. — Spencer  r.  Johnston,  58  Neb.  44, 
78  N.  W.  482.  N.  Y.— Smith  v.  Briggs, 
9  Barb.  252;  Utica  Ins.  Co.  v.  Power, 
3  Paige  365;  Firmenich  v.  Bovee,  1 
Hun  532.  Pa. — Rupp  v.  Swartz,  3  Lack. 
Jur.  125.  Tex. — Simpson  v.  Huston,  14 
Tex.  476.  Va. — Magarity  v.  Succop's 
Admr.,  90  Va.  561,  19  S.' E.  260. 

[a]  A  judgment  "which  has  been 
paid,  and  extinguished,  cannot  be  set 
off  against  another  judgment.  Selinas 
V.  Lee,  73  Vt.   363,   51   Atl.   5. 

58.  Minn. — Lindholm  v.  Itasca  Lum- 
ber Co.,  64  Minn.  46,  65  N.  W.  931. 
Mo. — Gemmell  r.  Hueben,  71  Mo.  App. 
291.  N.  Y.— Dc  Camp  v.  Thomson,  159 
K.  Y.  444,  54  N.  E.  11,  70  Am.  St.  Eep. 
570. 

[a]  A  motion  for  a  set-off  of  judg- 
ments made  pending  an  appeal  from 
one  of  the  judgments,  will  be  retained 
by  the  court  without  decision  thereon 
until  the  appeal  is  determined.  Trvino 
V.  Myers  &  Co.,  6  Minn.  562. 

[b]  Stay  of  Execution  for  Purpose 
of  Set-Off. — (1)  A  trial  court,  after  af- 
firmance cf  its  judgment  on  appeal, 
End  the  record  has  been  remitted,  may 
stay  the  execution  of  the  judgment, 
and  hold  it  for  the  purpose  of  setting 
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Jndprnionts  may  be  set  off  regardless  of  the  fact  that  one  may  be 
foumk'd  oil  an  action  ex  contractu  and  the  other  on  an  action  ex 
delicto,''"  or  that  one  is  founded  upon  a  claim  for  usurious  interest.''" 

A  judgment  for  costs  in  favor  of  a  defendant,  may  be  set  off  against 
the  judgment  rendered  for  plaintiff  on  a  retrial,"^  or  where  plaintiff 
appeals  from  a  judgment  in  his  favor,  and  defendant  obtains  a  judg- 
ment for  costs  on  the  appeal;"-  but  a  judgment  at  law  cannot  be 
set  off  against  the  costs  on  a  creditor's  bill."^ 

b.  Mutuality  of  Parties.  —  One  judgment  may  be  set  off  against 
another  between  mutual  debtors."*     Nor  is  it  necessary  that  all  the 


it  off  against  a  counter  judgment. 
Troxell  v.  Delaware,  L.  &  W.  R.  Co.,  205 
Fed.  S.30;  Blackburn  v.  Reilly,  48  N. 
J.  L.  82,  2  Atl.  817.  But  see  Booth  v. 
Walton,  44  U.  C.  Q.  B.  (Can.)  497. 
(2;  But  it  has  been  held  that  a  stay 
of  execution,  allowed  by  law  on  a 
judgment  upon  which  replevin  bail  has 
been  entered,  does  not  prevent  the 
owner  of  such  judgment  from  setting 
it  off  in  an  action  against  him  by  tha 
judgment  debtor.  Hayes  v.  Boyer,  5i) 
ind.   341. 

59.  U.  S.— Reed  v.  Smith,  138  Fed. 
SS9.  Ga. — Langston  v.  Roby,  68  Ga. 
400.  Ind. — Quick  r.  Durham,  115  Ind. 
:;02,  10  N.  E.  GOl;  Puett  V.  Beard,  86 
lud.  172,  44  Am.  Rep.  280;  Pickrell  v. 
Jerauld,  1  Ind.  App.  10,  27  N.  E. 
43:5,  50  Am.  St.  Rep.  102.  Minn.— Hunt 
r.  Conrad,  47  Minn.  557,  50  N.  W.  614; 
14  L.  R.  A.  512.  Pa.— Leitz  r.  Hoh- 
man,  207  Pa.  289,  56  Atl.  868,  99  Am. 
St.  Rep.  791;  Porreca  r.  IMarks,  23  Pa. 
Dist.  276;  Chapman  r.  Griffith,  19  Pa. 
Dist.  855;  Ziegenfuss  v.  Cyphers,  19  Pa. 
Dist.  854;  Ehrhart  r.  Esbenshade,  53 
Pa.  Super.  258;  Pasek  v.  Vockroth,  13 
Pa.  Co.  Ct.  593. 

60.  Lloyd  V.  First  Nat.  Bank,  5  Kan. 
App.  512,  47  Pac.  575. 

61.  U.  S.— Troxell  r.  Delaware,  L. 
&  W.  R.  Co.,  205  Fed.  8:^0.  Mc— Zerbe 
r.  Missouri,  K.  &  T.  Ry.  Co.,  80  Mo. 
App.  414.  S.  C. — Rookard  v.  Atlanta 
etc.  ,\ir  Line  Ry.  Co.,  89  S.  C.  371,  71 
S.  E.  992. 

62.  Louisville  &  N.  R.  Co.  v.  Perk- 
ins, 1  Ala.  App.  376,  56  So.  105;  Van 
Cise  r.  Peterman,  100  N.  Y.  Supp.  536. 

63.  Brisley  v.  Jones,  5  N.  J.  Eq. 
512. 

64.  U.  S.— Blount  r.  Windier,  95  U.  S. 
173,  24  L.  ed.  424;  Troxell  r.  Delaware, 
L.  &  W.  R.  Co.,  205  Fed.  830;  Sowles  r. 
Witters,  40  Fed.  413;  United  States  v. 
Griawold,    30    Fed.    604.      Ala.— Louis- 


ville &  N.  R.  Co.  r.  Perkins,  1  Ala. 
App.  376,  56  So.  105.  Ark.— Milnur 
I.  Camden  Lumber  Co..  74  Ark  "''4 
85  S.  W.  234.  Cal.— Coonan  v.  LoTw- 
enthal,  147  Cal.  218,  81  Pac.  527,  109 
Am.  St.  Rep.  128;  McBride  r.  Fallon, 
65  Cal.  301,  4  Pac.  17.  Ga.— Skrine  r. 
Simmons,  36  Ga.  402,  91  Am.  Dec.  771. 
111.— Leathe  r.  Thomas,  109  111.  App. 
i34.  Ind.— Quick  v.  Durham,  115  Ina 
302,  16  N.  E.  601.  la.— Schnitker  v. 
Schmtker,  109  Iowa  349,  80  N.  W.  403. 
Kan. — Leavcuson  v.  Lafontane,  3  Kan. 
523;  Lloyd  v.  First  Nat.  Bank,  5  Kan. 
Ai)p.  512,  47  Pac.  575.  La.— L.  Luder- 
bach  Plumbing  Co.  v.  Its  Creditors,  121 
La.  371,  46  So.  359.  Me. — Harrington 
r.  Bean,  94  Me.  208,  47  Atl.  147;  Peirce 
i.  Bent,  69  Me.  381;  New  Haven  Cop- 
per Co.  r.  Brown,  46  Me.  418.  Mass. 
Ames  V.  Bates,  119  Mass.  397;  Winslow 
r.  Hathaway,  1  Pick.  211;  Green  v. 
Hatch,  12  Mass.  195;  Makepeace  v. 
Coates,  8  Mass.  451;  Good^now  r.  But- 
trick,  7  Mass.  140.  Mich.— Robinson 
V.  Kunkleman,  117  Mich.  193,  75  N.  W. 
451,  5  Dot.  Log.  N.  192.  Minn. — Irvine 
r.  Mvers,  6  i^finn.  562;  Temple  r.  Scott, 
3  Minn.  419.  Mo.— Tice  r.  Fleming, 
173  Mo.  49,  72  S.  W.  6S9,  96  Am.  St! 
Rep.  479  (an  award  for  improvements 
may  be  set  off  against  a  judgment  for 
rents  and  profits  of  land,  in  an  eject- 
ment suit);  Johnson  r.  Hall,  84  Mo. 
210;  Fenwick  v.  Gill,  38  Mo.  510;  Wal- 
ton r.  Catron,  125  Mo.  App.  501,  102  S. 
W.  1058;  Wabash  R.  Co.  r.  Bowring, 
103  Mo.  App.  158,  77  S.  W.  106;  Hasel- 
tine  r.  Thrasher,  65  Mo.  App.  334;  Tis- 
sier  r.  Hill,  13  Mo.  App.  36.  N.  H. 
Chase  v.  Woodward,  61  N.  H.  79; 
Brown  r.  Warren,  43  N.  H.  430.  N.  J. 
Schautz  r.  Kearnev,  47  N.  J.  L.  56; 
:\rc Adams  r.  Randolph,  42  N.  J.  L.  332; 
Brown  r.  Hen.lrickson,  39  N,  J.  L. 
239;  McChesney  r.  Rogers,  8  N.  J. 
L.   272,  holding  that  a  judgment   rend- 
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parties  to  the  different  records  shall  be  the  same,  where  circum- 
stances render  it  equitable  to  allow  the  set-oflf/^  though  it  is  necessary 
that  a  substantial  mutuality  shall  exist."'' 

Insolvency. —  Where  two  parties  have  judgments  against  each  other 
and  one  of  them  is  insolvent,  the  right  of  set-off  exists"  to  protect  the 


ered  against  a  debtor  in  his  individual 
capacity  cannot  be  off-set  against  him 
as  administrator,  the  claims  being  in 
different  rights.  N.  M.— Schalle  r. 
Fine,  9  N.  M.  393,  54  Pac.  335.  N.  Y. 
Simpson  v.  Hart,  14  Johns.  63,  1  Johns. 
Ch.  91.  Pa.— Miller  r.  Klopp,  141  Pa. 
375,  21  Atl.  GOl;  Matthews  r.  Kussell, 
17  Pa.  Co.  Ct.  590.  S.  C— Rookard  r. 
Atlanta  etc.  Air  Line  R.  Co.,  89  S.  C. 
371,  71  S.  E.  992.  Tenn, — Hadley's 
Admr.  r.  Hickman,  1  Yerg.  501.  Tex. 
Kelly  Furniture,  etc.  Co.  v.  Sbelton 
(Tex.  Civ.  App.),  62  S.  W.  794;  Brin 
V.  Anderson,  25  Tex.  Civ.  App.  323,  60 
S.  W.  778.  Vt.— Rix  v.  Nevins,  26  Vt. 
384.  W.  Va. — Zinn  v.  Dawson,  47  W. 
Va.  45,  34  S.  E.  784,  81  Am.  St.  Rep. 
772.  Wis.— Hart  v.  Godkin,  122  Wis. 
646,  100  N.  W.  1057. 

65,     U.    S. — Troxell    r.    Delaware,    L. 

6  W.  R.  Co.,  205  Fed.  830.  Cal.— Hobbs 
1.  Duff,  23  Cal.  596.  Ga.— Colquitt  v. 
Bonner,  2  Ga.  155.  Ind. — Cosgrove  v. 
Cosby,  86  Ind.  511;  Carter  v.  Compton, 
79  Ind.  37.     Mass. — Sheldon  v.  Kendall, 

7  Cush.  217;  Barrett  v.  Barrett,  8  Pick. 
:'.41.  Minn. — Hunt  v.  Conrad,  47  Minn. 
557,  50  N.  W.  614,  14  L.  R.  A.  512. 
N.  Y.— Baker  v.  Hoag,  6  How.  Pr.  201. 
Chic. — Johnson  v.  Taylor,  1  Disn.  168. 
Pa.— Hibert  v.  Lang,  165  Pa.  439,  30 
Atl.  1004.  Utah.— Snow  r.  West,  37 
rtah  528,  110  Pac.  52.  Tex.— McManus 
r.  Cash,  101  Tex.  261,  108  S.  W.  800. 
Wis. — Wasbhurn  Water  Works  Co.  •;•. 
Tow^n  of  Washburn,  156  Wis.  434,  145 
N.  W.   1090. 

fa]  Thus,  (1)  a  judgment  in  favor 
of  a  principal  alone  may  be  set  off  in 
satisfaction  of  one  against  him  and  his 
Eurstv.  Johnson  V.  Hall,  84  Mo.  210; 
Skinker  v.  Smith,  48  Mo.  App.  91.  (2) 
A  judgment  in  favor  of  one  surety  on 
a  boml  may,  with  his  consent,  be  set 
off  against  a  judgment  obtained  against 
another  surety  on  the  same  bond 
(Hibert  V.  Lang,  165  Pa.  439,  30  Atl. 
1004),  (3)  or  a  judgment  in  favor  of 
a  sole  plaintiff  is  properly  set  off 
against  one  in  which  such  plaintiff  is 
a  joint  defendant  (la,. — Ballinger  V. 
Tar'bcll,  16  Iowa  491,  85  Am.  Dec.  527. 
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Kan.— Read  v.  Jeffries,  16  Kan.  534. 
Minn. — Hunt  v.  Conrad,  47  Minn.  557, 
50  N.  W.  614,  14  L.  R.  A.  512.  Mo. 
State  V.  Hudson,  86  Mo.  App.  501);  (4) 
or  a  judgment  in  favor  of  a  partnership 
may  be  offset  by  one  in  favor  of  the 
defendant  therein  and  against  one  of 
the  partners  individually  (McManus  v. 
Cash,  101  Tex.  261,  108  S.  W.  800), 
(5)  or  a  judgment  recovered  by  a  feme 
sole  may  be  set  off  against  one  rendered 
against  her  husband  and  herself  after 
marriage.  Rutherford  v.  Crabb,  5 
Yerg.   (Tsun.)  112. 

66.  U.  S. — Troxell  r.  Delaware,  L.  & 
W.  R.  Co.,  205  Fed.  830.  Ala.— Louis- 
ville &  N.  R.  Co.  V.  Perkins,  1  Ala. 
App.  376,  56  So.  105.  Cal. — Corwin  v. 
AVard,  35  Cal.  195,  95  Am.  Dec.  93. 
Conn.— Atkins  r.  Churchill,  19  Conn, 
394.  Ga.— Daniel  v.  Bush,  80  Ga.  218, 
4  S.  E.  271.  111. — Howe  Machine  Co.  r. 
Hickox,  106  111.  461;  Hughes  v.  Trahern, 
64  111.  48.  Ind. — Carter  v.  Compton,  79 
Ind.  37;  Brooks  v.  Harris,  41  Ind.  390. 
la. — Miller  v.  Rosebrook,  136  Iowa  158, 
113  N.  W.  771;  Gallaher  r.  Pendleton, 
55  Iowa  142,  7  N.  W.  512;  Bell  v.  Perry 
&  Townsend,  43  Iowa  368.  Ky.— Mer- 
cer V.  Henderson,  7  Ky.  Op.  448;  Dick- 
inson V.  Chism's  Admr.,  4  Mon.  1; 
Prior  V.  Richard's  Admr..,  4  Bibb  356. 
Minn. — Martin  County  Nat.  Bank  v. 
Bird,  92  Minn.  110,  99  N.  W.  780.  N.  Y. 
Aikin  r.  Satterlee,  1  Paige  289.  N.  D. 
Patterson  v.  Ward,  8  N.  D.  87,  76  N. 
W.  1046.  Ohio. — Holmes  t'.  Robinson, 
4  Ohio  90.  Ore. — Richmond  V.  Bloch, 
36  Ore.  590,  60  Pac.  385;  Ladd  v.  Fer- 
guson, 9  Ore.  180. 

[a]  Cestui  Que  Trust.— (1)  The  de- 
fendant in  a  suit  by  a  trustee  may  set 
off  a  debt  due  him  from  the  cestui  que 
trust.  Heavenridge  v.  Mondy,  49  Ind. 
434.  (2)  But  he  cannot  set  off  one  due 
him  by  the  trustee  personally.  Heav- 
enridge  V.   Mondy,   49   Ind.   434. 

67.  Conn. — Betts  v.  Connecticut  Life 
Ins.  Co.,  78  Conn.  442,  62  Atl.  345. 
Ky. — Jeffries  v.  Evans,  6  B.  Mon.  119, 
43  Am.  Dee.  158.  Mass.— Perry  v. 
Pve,  215  Mass.  403,  102  N.  E.  6.53. 
Minn,— Hunt  v.  Conrad,  47  Minn,  557, 
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solvf-nt  party;   and  will  be  granted   even  where    the    insolvent    has 
assigned  his  judgment.*'^ 

c.  Oiniership  M'ust  Be  SJiowv.  —  A  party  seeking  to  set  off  one 
judgment  against  another,  must  show  that  he  is  the  real  and  beneficial 
owner  of  the  judgment  which  he  seeks  to  set  off  against  his  own 
debt;^^  and  he  may  do  this  even  where  the  judgment  stands  in  the 
name  of  another  person/" 

d.  Judgments  of  Different  Courts.  —  Judgments  rendered  by  differ- 
ent courts  may  be  set  off  against  each  other/^  by  order  of  the  court 
rendering  the  judgment  sought  to  be  off-set.^- 


50  N.  W.  614,  14  L.  R.  A.  512.  Mo. 
Walton  V.  Catron,  125  Mo.  App.  501, 
102  S.  W.  1058.  N.  Y.— Simpson  r. 
Hart,  14  .Johns.  6.'?,  1  Johns.  Ch.  (N.  Y.) 
91;  Hopper  v.  Ersler,  38  N.  Y.  Supp. 
176,  1  Ann.  Cas.  192.  Tex. — Trammell 
T.  Chamberlain,  60  Tex.  Civ.  App.  238, 
128  S.  W.  429. 

68.  Plopper  r.  Ersler,  38  N.  Y.  176, 
1  Ann.  Cas.  192;  Trammell  v.  Cham- 
berlain, 60  Tex.  Civ.  App.  238,  128  S. 
W.  429. 

Effect  of  assignment  to  a  third  per- 
son on  right  to  set-off,  see  infra,  V, 
A,  4. 

69.  Ala. — Hembree  v.  Glover,  93  Ala. 
622,  8  So.  660.  Cal.— Jones  v.  Chal- 
fant,  55  Oal.  505.  Ga. — Lee  v.  Lee,  31 
Ga.  26,  76  Am.  Dec.  681.  Ky.— See 
Mercer  v.  Henderson,  7  Ky.  Op.  448. 
Mich.— McGraw  v.  Pettibone,  10  Mich. 
530.  N.  Y.— Turner  r.  Saterlee,  7  Cow. 
480;  Mason  v.  Knowlson,  1  Hill  218. 
S.  C— Meador  v.  Rhyne,  11  Rich.  L. 
631. 

70.  Md. — Norwood  r.  Norwood,  4 
Har.  &  J.  112.  N.  H.— Andrews  V. 
Varrell,  46  N.  H.  17;  Wright  v.  Cob- 
leigh,  23  N.  H.  32.  Utah.— Snow  v. 
West,  37  Utah  528,  110  Pac.  52. 

71.  U.  S.— Reed  r.  Smith,  158  Fed. 
889;  Sowles  r.  Witters,  40  Fed.  413, 
decree  in  equity  may  be  set  off  against 
a  judgment  at  law.  Ind. — Heaven- 
ridge  r.  Mondy,  49  Tnd.  434;  Brooks 
r.  Harris,  41  Tnd.  390.  Ky.— Smith  v. 
Bohon,  12  Bush  448.  Compare  Tenant's 
Heirs  v.  Marmaduke,  5  B.  Mon.  76, 
holding  that  the  consent  of  the  owner 
of  the  .iudgment  to  be  offset  is  neces- 
sary. Me.— Howe  r.  Klein,  89  Me. 
376,  36  Atl.  620.  Mich.— Robinson  v. 
Kunkleman,  117  Mich.  193,  75  N.  W. 
451,  5  Det.  Leg.  N.  192;  McEwen  V. 
Bigelow,  40  Mich.  215.  N.  J.— Phillips 
f.  Mackay,  54  N.  J.  L.  319,  23  Atl. 
941;   Schautz   v.  Kearney,  47   N.  J.  L. 


50  (holding  that  a  decree  in  admiralty 
in  favor  of  a  libelant,  on  a  libel  for 
damages  in  a  federal  court,  may  be 
set  off  in  a  state  court  against  the 
libelant,  the  parties  to  the  two  suits 
being  the  same);  Brookfield  v.  Hugh- 
son,  44  N.  J.  L.  285;  Brown 
V.  Hendrickson,  39  N.  J.  L.  239;  Coxe 
V.  State  Bank  at  Trenton,  8  N.  J.  L. 
172,  14  Am.  Dec.  417,  holding  that 
judgments  of  a  justice's  court  may  be 
set  off  against  a  judgment  of  a  circuit 
court.  N.  Y. — People  v.  New  York 
Com.  Pleas,  13  Wend.  649,  28  Am.  Dec. 
495;  Smith  v.  Lowden,  1  Sandf.  690; 
Cooke  v.  Smith,  7  Hill  186;  Kimball 
V.  Munger,  2  Hill  364;  Ewen  v.  Terry, 
8  Cow.  126;  Schermerhorn  v.  Schermer- 
horn,  3  Caines  Cas.  190;  Simpson  r. 
Hart,  14  Johns.  63,  75,  1  Johns.  Ch. 
91;  Brewerton  v.  Harris,  1  Johns.  144; 
Winterson  v.  Hitchings,  1  Ann.  Cas. 
193.  N.  C— Hogan  r.  Kirkland,  64  N. 
C.  250;  W^right  v.  Moonev,  28  N.  C. 
22;  Noble  r.  Howard,  3  N.  C.  163. 
Pa.— Best  V.  Lawson,  1  Miles  11.  S.  C. 
Duncan  r.  Bloomstock,  2  McCord  318, 
13  Am.  Dec.  728.  Tenn. — Sneed  v. 
Sneed,  14  Lea  13.  Vt.— Rix's  Admr. 
V.  Nevins,  26  Vt.  384.  Wis.— Welsher 
V.  Libby,  107  Wis.  47,  82  N.  W.  693; 
Taylor   r.   Williams,  14  Wis.   155. 

72.  Ind. — Brooks  r.  Harris,  41  Ind. 
390.  Me.— Howe  v.<  Klein,  89  Me. 
376,  36  Atl.  620.  Mich.— Robinson  v. 
Kunkleman,  117  Mich.  193,  75  N.  W. 
451,  5  Det.  Leg.  N.  192.  N.  J.— Brown 
i\  Hendrickson,  39  N.  J.  L.  239; 
Coxe  r.  State  Bank  at  Trenton,  S  N.  J. 
L.  172,  14  Am.  Dec.  417.  N.  Y.— Cooke 
V.  Smith,  7  Hill  186;  Ross  v.  Hicks, 
11  Barb.  481;  Smith  V.  Lowden,  1 
Sandf.  696;  People  v.  New  York  Com. 
Pleas,  13  Wend.  649,  28  Am.  Dec.  495; 
Ew^n  V.  Terry,  8  Cow.  126;  Brewerton 
V.  Harris,  1  Johns.  144;  Haff  v.  Spicer, 
3    Caines'   Cas.   190;    Simpson    v.   Ea-rt, 
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3.  Effect  of  Attorney's  Lien."  _  Generally,  where  the  judgments 
sought  to  be  set  off  against  each  other  were  recovered  in  different 
actions,  the  attorney's  lien  for  his  services  or  for  his  taxable  costs  is 
superior  to  the  equities  of  the  parties  seeking  the  set-off/^  There  are 
authorities,  however,  to  the  effect  that  the  right  of  set-off  is  superior 
to  the  attorney's  lien  under  such  circumstances.'^^  Where  the  judg- 
ments sought  to  be  set  off  were  recovered  in  the  same  action,'^''  the  right 


14  Johns.  63,  1  Johns.  Ch.  91.  See 
"Wycoff  V.  Williams,  136  App.  Div.  495, 
121  N.  Y.  Supp.  189.  N.  C— Hogan 
V.  Kirkland,  64  N.  C.  250;  Wright  i: 
Mooney,  28  N.  C.  22;  Noble  v.  Howard, 
3  N.  C.  163.  Pa.— Best  v.  Lawson,  1 
Miles  11.  S.  C. — Duncan  v.  Bloomstock, 
2  MeCord  318,  13  Am.  Dec.  728.  Vt. 
Eix's  Admr.  v.  Nevins,  26  Vt.  384. 
Wis.— Welsher  r.  Libby,  107  Wis.  47, 
82  N.  W.  693;  Taylor  v.  Williams,  14 
Wis.  155. 

73.  Effect  of  attorney's  lien  on  right 
to  set  off  generally,  see  the  titls 
"Set-off,  Counterclaim  and  Recoup- 
ment." 

74.  See  the  following:  U.  S.— Bucki 
&  Son  Lbr.  Co.  v.  Atlantic  Lbr.  Co., 
128  Fed.  332,  63  C.  C.  A.  62.  Fla. 
Carter  v.  Bennett,  6  Fla.  214.  111. 
Brent  V.  Brent,  24  111.  App.  448.  Ind. 
Harshman  v.  Armstrong,  119  Ind.  224, 
21  N.  E.  662;  Puett  v.  Beard,  86  Ind. 
172,  44  Am.  Eep.  280;  Adams  v.  Lee, 
82  Ind.  587;  Johnson  v.  Ballard,  44 
Ind.  270.  Kan. — Leavenson  v.  Lafon- 
tane,  3  Kan.  523.  Me.— Collins  v. 
Campbell,  97  Me.  23,  53  Atl.  837,  94 
Am.  St.  Eep.  458;  Harrington  V.  Bean, 
94  Me.  208,  47  Atl.  147;  Howe  V.  Klein, 
89  Me.  376,  36  Atl.  620;  Peirce  V.  Bent, 
69  Me.  381;  Stratton  v.  Hussey,  62 
Me.  286;  Stone  v.  Hyde,  22  Me.  318; 
Hooper  v.  Brundage,  22  Me.  460.  Minn, 
Lindholm  t\  Itasca  Lbr.  Co.,  64  Minn. 
46,  65  N.  W.  931.  JVEo.- Kansas  City 
Eapid  Motor  &  Transp.  Co.  V.  Young, 
188  Mo.  App.  289,  175  S.  W.  95;  State 
V.  U.  S.  Fidelity,  etc.  Co.,  135  Mo. 
App.  160,  115  S.  W.  1081.  Neb.— Eice 
V.  Day,  33  Neb.  204,  49  N.  W.  1128; 
Ward  V.  Watson,  27  Neb.  768,  44  N. 
W.  27;  Boyer  v.  Clark,  3  Neb.  161. 
N.  J.— Pride  v.  Smalley,  66  N.  J.  L. 
578,  52  Atl.  955;  Phillips  t\  Mackay, 
54  N.  J.  L.  319,  23  Atl.  941;  Terney 
V.  Wilson,  45  N.  ,J.  L.  282;  Brown  V. 
Hendriekson,  39  N.  J.  L.  239.  N.  Y. 
Davidson  v.  Alfaro,  80  N.  Y.  660; 
ZogT-jaum  v.  Parker,  55  N^  Y.  120; 
Perry  v.  Chester,  53  N.  Y.  240;  Dsvoy 
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v.  Boyer,  3  Johns.  247;  Dunkin  v.  Van- 
denbergh,   1   Paige   622;   Cole  v.  Grant, 

2  Caines  Cas.  105;  In  re  Steele,  165 
App.  Div.  683,  151  N.  Y.  Supp.  81; 
Webb  V.  Parker,  130  App.  Div.  92,  114 
N.  Y.  Supp.  489;  Smith  f.  Cayuga 
Lake  Cement  Co.,  107  App.  Div.  524, 
95  N.  Y.  Supp.  236;  Barry  v.  Third 
Ave.  E.  Co.,  87  App.  Div.  543,  84  N.  Y. 
Supp.  830;  Wesley  f.  Wood,  73  Misc. 
33,  132  N.  Y.  Supp.  248;  Kaufman  V. 
Keenan,  13  Civ.  Proc.  225.  Ohio. 
Dichl  f.  Friester,  37  Ohio  St.  473.  S.  D. 
Mostetter  r.  Holborn,  21  S.  D.  547,  114 
N.  W.  693;  Hroch  r.  Aultman,  etc.  Co., 

3  S.  D.  477,  54  N.  W.  269.  Tenn. 
Eoberts  V.  Mitchell,  94  Tenn.  277,  29 
S.  W.  5,  29  L.  E.  A.  705.  Tex.— Mc- 
Manus  v.  Cash,  101  Tex.  261,  108  S. 
W.  800;  Davidson  V.  Lee  (Tex.  Civ. 
App.),  162  S.  W.  414.  Wis.— Stanley 
r.  Bouck,  107  Wis.  225,  83  N.  W.  298. 
Can. — Eogers  v.  Ledden,  4  N.  Bruns. 
59. 

[a]  The  reason  is  that  the  set-off 
•will  destroy  the  judgment  to  which 
the  lien  has'  attached.  Webb  v.  Parker, 
130  App.  Div.  92,  114  N.  Y.  Supp. 
489. 

75.  Ga.— Smith  t:  Evans,  110  Ga. 
536,  35  S.  E.  633;  Langston  v.  Eoby, 
68  Ga.  406.  la.— Tiffany  v.  Stewart, 
60  Iowa  207,  14  N.  W.  241;  Hurst  v. 
Sheets,  21  Iowa  501.  Vt.— McDonald 
V.  Smith,  57  Vt.  502.  W.  Va.— Eenick 
r.  Ludington,  16  W.  Va.  378. 

[a]  The  lien  of  the  attorney  is  suh- 
ject  to  all  the  equitable  liens  of  the 
defendant  in  the  judgment,  existing 
at  the  time  of  the  rendition  of  the 
judgment  or  decree.  Eenick  v.  Lud- 
ington, 16  W.  Va.  378. 

76.  See  the  following:  la.— Watson 
r.  Smith,  63  Iowa  228,  18  N.  W.  916. 
Mass.— Little  r.  Eogers,  2  Mete.  478. 
Mo.— State  v.  United  States  Fidelity, 
etc.  Co.,  135  Mo.  App.  160,  115  S.  W. 
1081.  N.  Y. — Dunkin  v.  Vandenbergh, 
1  Paige  622;  Smith  v.  Chenoweth,  18 
Abb.  N.  C.  349,  14  Daly  166;  Hoyt  v. 
Godfrey,  11   Daly   278;   Hayes  v.   Carr, 
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to  set-off  cannot  be  defeated  by  any  lien  of  the  attorney,  though  there 
is  a  possible  exception  in  favor  of  his  taxable  costs/^ 

4.  Effect  of  Assignment  to  a  Third  Person.^®  —  A  bona  fide  as- 
signment of  one  of  the  judgments  prior  to  notice,  or  application  to 
set  off  the  same,  will  extinguish  the  right  of  set-off,"  especially  where 
the  assignment  of  the  one  judgment  is  made  before  the  rendition 
of  the  other  ;^°  but  an  assignment  after  notice  of  the  right  and  de- 
mand of  set-off  will  not  avail  to  defeat   that   right/^     Nor  will   an 


44  ITun  372;  Warden  v.  Frost,  35  ITun 
141;  Hopper  v.  Ersler,  1  N.  Y.  Aun. 
Cas.  192,  38  N.  Y.  Supp.  176;  Winter- 
son  r.  Hitchings,  1  Ann.  Cas.  193;  Van 
Cise  r.  Peterraan,  100  N.  Y.  3upp. 
536.  S.  D. — Garrigan  r.  Huntimer,  21 
S.  D.  269,  111  N.  W.  563;  Lindsay  V. 
P^ttigrew,  8  S.  D.  244,  66  N.  W.  321. 
Wis.— Bosworth  r.  Tallman,  66  Wis. 
533,  29  N.  W.  542. 

77.  Winton  v.  Winton,  18  Civ.  Proe. 
(N.  Y.)  67;  Place  v.  Hay  ward,  8  Civ. 
Proc.  (N.  Y.)  352;  Lachenmeyer  r. 
Lachenmeyer,  65  How.  Pr.  (N.  Y.)  422; 
Wellman  v.  Frost,  38  Hun  (N.  Y.) 
389;  Tunstall  r.  Winton,  31  Hun  (N. 
Y.)  219  {affirmed  in  96  N.  Y.  660;) 
Strauss    (,-.    Seamon,    18    N.   Y.    St.   942. 

78.  Effect  of  assignment  as  satisfac- 
tion   of   judgment,    see    supra,  IV. 

79.  IT.  S. — Anglo-Am.  Provision  Co. 
f.  Davis  Provision  Co.,  112  Fed.  574. 
m.— Lockhart  v.  Wolf,  82  III.  37.  Ind. 
Ault  f.  Zehering,  38  Ind.  429.  la. 
Davis  r.  Milburn,  3  Iowa  163.  Ky. 
Pfeifer  v.  Harris,  11  Bush  400.  Md. 
Levy  V.  Steinbach,  43  Md.  212.  Mass. 
Am-es  V.  Bates,  119  Mass.  397;  iMake- 
peace  v.  Coates,  8  Mass.  451.  Mich. 
Ledyard  v.  Phillips,  58  Mich.  204,  21 
N.  W.  551;  Huutoon  v.  Russell,  41 
Mich.  316,  2  N.  W.  38.  Minn.— Wyvell 
r.  Barwise,  43  Minn.  171,  45  N.  W. 
n.  Miss. — Holly  v.  Cook,  70  Miss. 
590,  13  So.  228.  Mo.— Walton  v. 
Catron,  125  Mo.  App.  501,  102  S.  W. 
1058;  Haseltine  V.  Thrasher,  65  Mo. 
App.  334.  N.  H.— Goodwin  v.  Eichard- 
son,  44  N.  H.  125.  N.  J.— McAdams 
f.  Randolph,  42  N.  J.  L.  332.  N.  Y. 
Perry  r.  Chester,  53  N.  Y.  240;  Rob- 
erts r.  Carter,  38  N.  Y.  107;  Maekey 
1-.  Maekey,  43  Barb.  58;  Hackett  i\ 
Connett,  2  Edw.  Ch.  73;  Kretsch  f, 
Denofrio,  137  App.  Div.  617,  122  N.  Y. 
f'upp.  242;  Silver  r.  Krellman,  89  App. 
Div.  363,  85  N.  Y.  Supp.  945;  Hopper 
f.  Ersler.  1  Ann.  Cas.  192.  N.  C— Sel- 
lers   V.    Bryan,    17    N.     C.     358.       Pa. 


Horton  r.  Miller,  44  Pa.  256;  Ramsev 's 
Appeal,  2  Watts  228,  27  Am.  Dee.  ;>bl; 
Marine  Saw  Mill  Co.'s  Appeal,  1  Sad- 
ler 342,  2  Atl.  866;  Matthews  v.  Rus- 
sell, 17  Pa.  Co.  Ct.  590.  S.  C.~Ex  parte 
Wells,  43  S.  C.  477,  21  S.  E.  334.  Tex. 
Mc'Manus  r.  Cash,  101  Tex.  261,  108 
S.  W.  800;  Davidson  r.  Lee  (Tex.  Civ. 
App.),  162  S.  W.  414;  Dutton  v.  Mason, 
21  Tex.  Civ.  App.  389,  52  S.  W.  651. 
Vt.— Day  V.  Abbott,  15  Vt.  632. 

80.  Mass.— Smith  v.  Brown,  151 
Mas^s.  338,  24  N.  E.  31.  Miss.— Holly 
r.  Cook,  70  Miss.  590,  13  So.  228.  N.  H. 
Goodwin  v.  Richardson,  44  N.  H.  125. 
N.  J.— Laubseh  t.  West  N.  Y.  Silk  Mill 
Co.,  57  N.  J.  L.  234,  30  Atl.  550.  N.  Y. 
McDonogh  v.  Sherman,  138  App.  Div. 
291,  122  N.  Y.  Supp.  1033.  Pa.— Hor- 
ton V.  Miller,  44  Pa.  256.  Tex. — Me- 
Manus  v.  Cash  &  Luekel,  101  Tex.  261, 
108  S.  W.  800;  Dutton  v.  Mason,  21 
Tex.  Civ.  App.  389,  52  S.  W.  651.  Vt. 
Day  t.  Abbott,  15  Yt.  632. 

81.  U.  S.— Wood  V.  Carr,  3  Story 
366,  30  Fed.  Cas.  No.  17,940.  Ala. 
Skipper  v.  Stokes,  42  Ala.  255,  94  Am. 
Dec.  646.  Cal. — Coonan  v.  Loewenthal, 
147  Cal.  218,  81  Pac.  527,  109  Am.  St. 
Rep.  128;  McBride  v.  Fallon,  65  Cal. 
301,  4  Pac.  17;  Porter  v.  Liscom,  22 
Cal.  430,  83  Am.  Dec.  76;  Russell  r. 
Conway,  11  Cal.  93.  Colo.— Whitehead 
r.  Jessup,  7  Colo.  App.  460,  43  Pac. 
1042.  Del.— ]\rorris  v.  Ilollis,  2  Harr. 
4.  Ga. — Langston  r.  Robv,  68  Ga. 
406.  Ind.— Williams  r.  Taylor,  69  Ind. 
48.  la.— Miller  r.  Rosebrook,  136  Iowa 
158,  113  N.  W.  771;  Gregorv  ?,-.  Cujipy, 
82  N.  W.  1016;  Benson  v.  Havwood,  86 
Towa  107,  53  N.  W.  85,  23  "L.  R.  A. 
335;  Hurst  r.  Sheets,  14  Iowa  322. 
Ky.— .Jeffries  r.  Evans,  6  B.  Men.  119, 
43  Am.  Dec.  158;  Merrill  v.  Souther,  6 
Dana  305.  Me. — Peirce  v.  Bent,  69 
Me.  381;  New  Haven  Copper  C.i.  f. 
Brown,  46  Me.  418;  Bartlett  r  Pear- 
son, 29  ife.  9:  Hooper  v.  Brundn^e, 
22    Me.    460.     Mass.— Franks    r.    Ediu- 
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equitable  assignment  of  a  part  of  a  judgment,  without  the  consent 
of  the  judgment  debtor,  defeat  his  right  to  set  off  his  cross-judgments 
against  the  whole  of  such  judgment.^^ 

Assignment  as  Collateral. —  While  a  judgment  is  held  by  an  assignee 
having  a  lien  thereon  as  collateral,  the  right  of  set-off  against  it  is 
suspended,  but  attaches  immediately  upon  satisfaction  of  such  lien.^^ 

5.  Effect  of  Claim  of  Exemption,  etc.  —  A  set-off  may  be  defeated 
by  a  claim  of  exemption  under  the  exemption  laws;®*  and  a  judg- 
ment recovered  for  the  value  of  exempt  personal  property,  levied 
on  and  sold  contrary  to  law,  is  likewise  exempt,  and  may  not  be  offset 
by  another  judgment.®^     But  the  right  of  exemption  is  personal  and 


berg,  185  Mass.  49,  69  N.  E.  1058; 
Green  v.  Hatch,  12  Mass.  195.  Minn. 
Irvine  t".  Myers,  6  Minn.  562.  Miss. 
Kershaw  r.  Merchants  Bank  of  New 
York,  7  How.  386,  40  Am.  Dec.  70. 
Mo. — Wabash  E.  Co.  v.  Bowring,  103 
Mo.  App.  158,  77  S.  W.  106;  Skinker 
V.  Smith,  48  Mo.  App.  91.  Mont. 
Wells  r.  Clarkson,  5  Mont.  336,  5  Pae. 
894.  N.  H. — Chase  v.  Woodward,  61 
N.  H.  79;  Hovey  v.  Morrill,  61  N.  H. 
9,  60  Am.  Eep.  315.  N.  J.— Brown  V. 
Hendrickson,  39  N.  J.  L.  239.  N.  M. 
Scholle  f.  Pino,  9  N.  M.  393,  54  Pae. 
335.  N.  Y. — Noxon  v.  Gregory,  5  How. 
Pr.  339;  Groves  v.  Woodbury,  4  Hill 
559,  40  Am.  Dec.  296;  Cormier  v.  Con- 
stantine,  5  N.  Y.  Supp.  177.  Ohio. 
Johnson  r.  Taylor,  1  Disn.  168.  Pa. 
Skinner  r.  Chase,  6  Pa.  Super.  279. 
Tex. — Davidson  v.  Lee  (Tex.  Civ.  App.), 
162  S.  W.  414.  W.  Va.— Nuzum  v. 
Morris,  25  W.  Va.  559.  Wis.— Yorton 
1-.  Milwaukee,  L.  S.  &  W.  E.  Co.,  62 
Wis.  367,  21  N.  W.  516,  23  N.  W. 
401.  Can. — Grant  v.  McAlpine,  46  U. 
C.  Q.  B.  284. 

[a]  An  assignment  by  an  insolvent 
assignor,  after  the  right  of  sc  "--off  has 
accrued  to  the  adverse  party,  will  not 
defeat  the  right  of  sst-off.  Haker  v. 
Serhant,  20   Ohio   Cir.   Ct.   (N.   S.)    446, 

82.  Bank  r.  Noonan,  88  Mo.  372; 
Loomis  r.  Eobinson,  76  Mo.  488;  Bur- 
nett r.  Crandall,  63  Mo.  410;  Love  V. 
Fairfield,  13  Mo.  300,  53  Am.  Dec. 
148;  Crecelius  V.  Bierman,  72  Mo.  App. 
355. 

83.  Stilwell  V.  Carpenter,  2  Abb.  N. 
C.  (N.  Y.)  238,  62  N.  Y.  639,  modify- 
ing 59  N.  Y.  414,  which  reversed  1 
Thomp.  &  C.  615. 

84.  Ark.— Atkinson  &  Co,  v.  Pitt- 
man,  47  Ark.  464,  2  S.  W.  114.  Ga, 
Taylor  v.  Jarrell,  104  Ga.  169,  30  S.  E. 
675;  Daniel  v.  Bush,  80  Ga.  218,  4  S.  E. 
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271;  Watkins  f.  Cason,  46  Ga.  444. 
Ind,— Puett  V.  Beard,  86  Ind.  172,  44 
Am.  Eep.  280.  Mo.— Wabash  E.  Co.  v. 
Bowring,  103  Mo.  App.  158,  77  S.  W. 
106;  Bowen  f.  Holden,  95  Mo.  App.  1, 
75  S.  W.  686;  Lewis  r.  Gill,  76  Mo. 
App,  504,  N.  D,— Cleveland  v.  Mc- 
Canna,  7  N.  D.  455,  75  N.  W.  908,  66 
Am.  St.  Eep.  670,  41  L.  E.  A.  852, 
Ohio, — Haker  v.  Serhant,  20  Ohio  Cir. 
Ct,  (N,  S.)  446.  Tenn.— Duff  v.  Wells, 
7  Heisk,  17,  Tex, — James  McCord  Co. 
r.  Eea  (Tex.  Civ.  App.),  178  S.  W. 
649;  Stagg's  Heirs  v.  Piland,  31  Tex. 
Civ.  App.  245,  71  S.  W.  762. 

[a]  For  the  reason  that  an  exemp- 
tion statute  will  not  be  annulled  by 
one  for  the  set-off  of  judgments.  Mo. 
Wabash  E.  Co.  v.  Bowring,  103  Mo, 
App,  158,  77  S.  W.  106;  Bowen  V. 
HoldeA,  95  Mo.  App.  1,  75  S.  W.  686; 
Lewis  V.  Gill,  76  Mo.  App.  504.  N,  D. 
Cleveland  v.  McCanna,  7  N.  D.  455,  75 
N.  W.  908,  66  Am.  St.  Eep.  670,  41 
L.  E.  A.  852.  Ohio. — Gieske  v.  Schra- 
kamp,  8  Ohio  Dec.  610,  6  Ohio  N.  P, 
299;  Haker  v.  Serhant,  20  Ohio  Cir,  Ct, 
(N,  S.)  446.  Tex.— James  McCord  Co, 
r.  Eea  (Tex.  Civ.  App.),  178  S.  W. 
649. 

[b]  In  equity,  the  chancellor  will 
generally  follow  the  exemption  stat- 
utes in  enforcing  the  right  of  set-off. 
Wabash  E.  Co.  t:  Bowring,  103  Mo, 
App.  158,  77  S.  W.  106. 

85.  Cal. — Beckman  v.  Manlove,  18 
Cal.  388,  Ind.— Junker  v.  Hustes,  113 
Ind.  524,  16  N.  E.  197;  Pickrell  v. 
Jerauld,  1  Ind.  App.  10,  27  N.  E.  433, 
50  Am.  St.  Eep.  192.  la.— Millington 
r.  Laurer,  89  Iowa  322,  56  N.  W.  533, 
4S  Am.  St.  Eep.  385,  and  note.  Minn, 
Wylie  V.  Grundysen,  51  Minn.  360,  53 
X.  W.  805,  38  Am.  St.  Eep.  509,  19 
L.  E.  A.  33.  N,  D. — Cleveland  r.  Mc- 
Canna, 7  N.  D.  455,  75  N,  W,  908,  66 
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cannot  be  transferred  to  the  assignee  of  a  judgment  against  'vliidi  tlie 
right  of  set-off  existed.**" 

6.     Procedure  To  Obtain."  — a.     Bij  Motion  or  Riilc.^" —d.)   in 
General. —  (.'ourts    have    general    jurisdiction    over    their    judgments, 
processes  and  suitors, **'•*  and  may  proceed  upon  motion,°°  or  under  a 
rule  of  court,*^  to  set  off  one  judgment  against  another  pro  tanto  be- 
tween the  same  parties. 

(II.)  Jurisdiction. —  A  motion  to  set  off  a  judgment  obtained  in  one 
court  against  a  judgment  in  another  court  should  be  made  in  that 
court  where  the  judgment  against  the  mover  was  rendered.^- 


Am.  St.  Rep.  670,  41  L.  R.  A.  852. 
Tenn.— Collier  r.  Murphy,  90  Tenn.  300, 
16  S.  W.  465,  25  Am.  St.  Rep.  698. 
Tex.— Cullers  r.  May,  81  Tex.  110,  16 
S.  W.  813;  Howard  v.  Tandy,  79  Tex. 
450,  15  S.  W.  578.  Wis.— Below  r. 
Bobbins,  76  Wis.  600,  45  N.  W.  416, 
20  Am.   St.  Rep.  89,  8  L.  R.  A.  467. 

But  see  Temple  r.  Scott,  3  Minn. 
419. 

[a]  A  judgment  recovered  for  the 
value  of  a  building  wrongfully  sev- 
ered from  the  homestead  by  a  tres- 
passer, will  be  treated  as  a  judgment 
for  exempt  personal  property.  Wylie 
f.  Grundysen,  51  Minn.  360,  "53  N.'W. 
805,  38  Am.  St.  Rep.  509,  19  L.  R. 
A.   33. 

86.  Lane  v.  Richardson,  104  N.  C. 
642,  10  S.  E.  189;  Ilaker  v.  Serhant,  20 
Ohio  Cir.  Ct.   (N.  S.)   446. 

Effect  of  assignment  to  a  third  per- 
son on  right  to  set-off  judgment,  see 
supra,  V,  A,  4. 

87.  Procedure  in  connection  with 
set-off  generally,  see  the  title  "Set-off, 
Counterclaim  and  Recoupment.' 

88.  See  generally  the  title  "Mo- 
tions." 

89.  See  generally  the  title  "Juris- 
diction." 

90.  Cal. — Coonan  r.  Loewenthal,  147 
Cal.  218,  81  Pac.  527,  109  Am.  St. 
Rep.  128;  Haskins  r.  Jordan,  123  Cal. 
157,  55  Pac.  786;  Jones  v.  Chalfant,  55 
Cal.  505;  Porter  r.  Liscom,  22  Cal.  430, 
83  Am.  Dec.  76.  Ga. — Langston  v. 
Roby,  68  Ga.  406.  Ind.— Hill  v.  Brink- 
ley,  10  Tnd.  102.  Ky.— Bush  r.  :Mon- 
roe,  20  Ky.  L.  Rep.  547,  47  S.  W.  215. 
Compare,  Tenant's  Heirs  r.  Marma- 
duke,  5  Mon.  76,  as  to  consent  of  hold- 
er of  the  judgment  to  be  offset.  Mass. 
Green  c.  Hatch,  12  Mass.  195.  Minn. 
Hunt  V.  Conrad,  47  Minn.  557,  50  N. 
W.  614,  14  L.  R.  A.  512;  Irvine  V. 
Myers,   6   Minn.   562,  holding   tliat    mo- 


tion is  a  very  familiar  practice  in  the 
courts  to  set  off  judgments.  N.  J. 
Coxe  r.  State  Bank  at  Trenton,  8  N. 
J.  L.  172,  14  Am.  Dec.  417.  N.  Y. 
Kretsch  r.  Denofrio,  137  App.  Div. 
617,  122  N.  Y.  Supp.  242.  Pa.— Ilorton 
V.  Miller,  44  Pa.  256.  S.  C— Rookard 
V.  Atlanta,  etc.  Air  Line  Rv.  Co.,  89 
S.  C.  371,  71  S.  E.  992;  Duncan  f. 
Bloomstock,  2  McCord  318,  13  Am.  Dec. 
728;  "Williams  v.  Evans,  2  McCord 
203.  Tenn.— Rutherford  r.  Crabb,  5 
Yerg.  112;  Hadley's  Admr.  v.  Hick- 
man, 1  Yerg.  501.  W.  Va. — Zinn  v. 
Dawson,  47  W.  Va.  45,  34  S.  E.  784, 
81  Am.  St.  Rep.  772,  upon  proper 
notice. 

[a]  A  motion  to  satisfy  judgments 
by  setting  them  off  one  against  an- 
other doss  not  require  a  complaint  or 
pleadings,  as  all  defenses  can  be  in- 
troduced on  the  hearing  of  the  motion. 
Brooks  V.  Harris,  41  Ind.  390;  Hill  v. 
Brinklev,  10  Ind.  102. 

91.  Troxell  v.  L.  &  W.  R.  Co.,  205 
Fed.  830;  Ehrhart  V.  Esbenshade,  53 
Pa.  Super.  258. 

92.  Ind. — Brooks  r.  Harris,  41  Ind. 
.190.  Me.— Howe  r.  Klein,  89  Me.  376, 
36  Atl.  620.  Mich.— Robinson  r.  Kun- 
kleman,  117  Mit-h.  193,  75  N.  W.  451, 
5  Det.  Leg.  N.  192.  Minn. — Irvine  v. 
Myers,  6  Minn.  562.  N.  J.— Brook- 
field  V.  Hughson,  44  N.  J.  L.  285; 
Brown  r.  Hendrickson,  39  N.  J.  L.  239; 
Coxe  v.  State  Bank  at  Trenton,  8  N. 
J.  L.  172,  14  Am.  Dec.  417.  N.  Y. 
People  r.  Xew  York  Com.  Pleas,  13 
Wend.  649,  28  Am.  Dec.  495;  Smith 
V.  Lowden,  1  Sanilf.  696;  Brewortou 
V.  Harris,  1  Johns.  144.  N.  C. — Hogan 
r.  Kirkland,  64  X.  C.  250;  Wright  v. 
:\rooney,  28  N.  C.  22.  Pa.— Best  r. 
Lawson,  1  Miles  11.  S.  C. — Duncan  V. 
Bloomstock,  2  McCord  318,  13  Am.  Dec. 
728.  Vt.— Rix  r.  Nevins,  26  Yt.  384. 
W.    Va.— Zinn    r.    Dawson,    47    W.    Va. 
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h.  Action  at  Law.  —  An  action  at  law  may  be  maintained  to  have 
one  judgment  set  off  against  another.^^ 

c.  Sicif  in  Equity.  —  Wlien  there  is  no  adequate  remedy  at  law, 
or  when  there  has  been  an  obstacle  to  the  party's  proceeding  at  law, 
such  as  insolvency  or  non-residence,  a  court  of  equity  will,  upon  bill 
filed,  compel  an  equitable  set-off  of  mutual  judgments  between 
parties:^*  and  when  necessary,  will  enjoin  the  enforcement  of  a  judg- 
ment to  that  end,  even  where  defense  might  have  been  made  against 
such  judgment  in  the  action  at  law.^* 

B.  Of  Judgment  Against  Claim.^*'  —  A  judgment  may  be  pleaded 
as  a  set-off  in  an  action  on  an  open  account,  or  demand  for  money, -'^ 
or  in  assumpsit  for  money  collected,^^  or  against  a  note  held  by  one 
who  is  insolvent,  even  where  the  note  is  not  due.^^  A  judgment  may 
also  be  pleaded  as  a  set-off  in  an  action  founded  upon  a  contract, 


45,  34  S.  E.  784,  81  Am.  St.  Eep.  772. 
Wis,— Welsher  v.  Libby,  107  Wis,  47, 
82  N,  W.  693, 

93.  Kan. — Lloyd  v.  First  Nat.  Bank, 
5  Kan.  App.  512,  47  Pac.  575.  Mass, 
Franks  v.  Edinberg,  185  Mass.  49,  69 
N.  E,  1058,  by  statute.  Minn. — Mor- 
ton V.  Urquhart,  79  Minn.  390,  82  N,  W. 
653. 

See  generally  swpra,  V,  A,  1, 
[a]     Such  action  may  be  tried  upon 
an    agreed    statement    of   facts,     Lloyd 
V.  First   Nat,  Bank,  5  Kan.   App,  512, 
47  Pac,  575, 

94,  See  the  following:  U,  S.— Loy  v. 
Alston,  172  Fed,  90,  96  C.  C.  A.  578; 
Eeed  v.  Smith,  158  Fed.  889.  Cal, 
Coonan  v.  Loewenthal,  147  Cal,  218,  81 
Pac.  527,  109  Am,  St.  Rep.  128;  Rus- 
sell V.  Conway,  11  Cal.  93.  Ga. — Liv- 
ingston V.  Marshall,  82  Ga.  281,  11  S. 
E.  542.  m.— Hughes  v.  Trahern,  64 
111.  48;  Buekmaster  V.  Grundy,  8  HI. 
626.  Ind. — Cosgrove  v.  Cosby,  86  Tnd. 
511.  la. — Davis  ;;.  Milburn,  3  Iowa  163. 
Ky.— Prior  r.  Richards'  Admr.,  4  Bibb 
.^56.  Mo. — Walton  v.  Catron,  125  Mo. 
App.  501,  102  S.  W,  1058;  Gemmell 
T.  Hueben,  71  Mo.  App.  291.  N,  Y. 
Kretsch  v.  Denofrio,  137  App.  Div. 
617,  122  N.  Y.  Supp.  242.  Tenn.— Ed- 
minson  r.  Baxter,  4  Hayw.  112,  9  Am. 
Dee.  751.  Vt. — Damner  "i;,  Dana,  17  Vt. 
518, 

See  also  supra,  V,  A,  1;  and  15 
Standard  Proc.  345,  et  seq, 

[a]  Equity  will  entertain  a  bill  for 
the  purpose  of  setting  off  a  debt  due 
on  a  dormant  judgment,  when  a  scire 
facias  is  pending  to  revive  it,  against 
a  judgment  which  is  not  dormant,  when 
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the  defendant  in  the  former  and  plain- 
tiff in  the  latter  is  insolvent.  Camp  v. 
Pace,  42  Ga.  161;  Tommey  v.  Ellis,  41 
Ga.   260. 

[b]  Where  no  other  special  equities 
intervene,  a  court  of  equity  will  not 
refuse  to  allow  a  set-off  on  the  ground 
that  the  claims  of  the  party  sought 
to  be  set  off  have  not  been  settled 
and  liquidated  at  law,  or  are  uncer- 
tain, but  will  allow  the  amount  to  be 
ascertained,  and  then  order  the  set-off 
against  the  judgment  of  the  opposing 
insolvent  or  non-resident  party.  Davis 
V.  Milburn,  3  Iowa  163. 

95.  See  15  Standard  Proc.  347. 

96.  Set-off  of  one  judgment  against 
another,   see  supra,  V,  A. 

Set-off  of  claim  against  judgment, 
see  infra,  V,  C. 

97.  U.  S.— Mendenhall  v.  Hall,  134 
tl.  S.  559,  10  Sup.  Ct.  616,  33  L.  ed. 
1012.  Ala.— McMahan  v.  Crabtree,  30 
Ala.  470.  Ky. — Carlisle  v.  Long,  1  A, 
K.  Marsh.  486.  Me, — Harrington  v. 
Bean,  94  Me.  208,  47  Atl.  147.  N.  Y. 
Wells  V.  Henshaw,  3  Bosw.  625;  Cor- 
nell r.  Donovan,  3  N.  Y.  St.  261.  N.  C 
Wright  V.  Mooney,  28  N.  C.  22.  Pa. 
Metzgar  r.  Metzgar,  1  Rawle  227;  Ben- 
jamin r.  Phelps,  2  L.  T.  N.  S.  140.  Tex. 
Sheldon  v.  Martin,  65  Tex.  409,  Vt. 
Hassam  v.  Hassam,  22  Vt.  516, 

98.  Turner  v.  Tapscott,  30  Ark. 
312;  Moffat  V.  Foley,  26  U,  C.  Q,  B. 
509. 

99.  Ind.— Keightley  v.  Walls,  27 
Tnd.  384;  King  v.  Conn,  25  Ind.  425. 
Ky. — Dickinson  v.  Chism's  Admr,,  4 
Mon.  1.  Mo,— Barber  v.  Baker,  70  Mo. 
App.   680. 
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even  ■where  tlio  action  is  for  unliquidated  damages  thereunder,^  or 
for  wronjiful  attachment  of  a  stock  of  merchandise.^ 

A  stockholder  may  set  off  a  judgment  against  the  company  against 
a  suit  in  equity  by  the  company  to  make  him  individually  liable  in 
proportion  to  his  stock. ^ 

C.  Op  Claim  Against  Judgment.'*  —  Any  legal  claim  may  be 
pleaded  as  a  set-off  in  an  action  or  proceeding  for  the  collection  of 
a  judgment  of  which  the  defendant  is  possessed  at  the  commencement 
of  the  suit,  upon  which  an  action  could  be  maintained  i*^  and  the  fact 
that  such  claim  existed  prior  to  the  rendition  of  the  judgment  sought 
to  be  enforced,  does  not  preclude  the  defendant  from  interposing  it 
as  a  defense,"  although  some  courts  refuse  to  set  off  a  claim  which 
could  have  been  pleaded  in  defense  of  the  action  in  which  the  judg- 
ment was  recovered  ;^  but  a  claim  for  damages  cannot  be  set  oft"  in 
an  action  on  a  judgment,  unless  the  damages  have  been  liquidated,  or 
spring  from  the  same  transaction  as  that  upon  which  the  judgment 
rests.** 

VI.  BY  PROCEEDINGS  UNDER  EXECUTION.^  —  A.  Levy  op 
ExECUTiON,^*^  —  1.  On  Personal  Property.^!  —  a.  Generally.  —  The 
levy  of  an  execution  on  personal  property  of  the  judgment   debtor 


1.  Read  V.  Jeffries,  16  Kan.  534; 
Brady-Neely  Grocer  Co.  v.  De  Foe  (Tex. 
Civ.  App.),  169  S.  W.   1135. 

2.  Brady-Neely  Grocery  Co.  v.  De 
Foe   (Tex.   Civ.   App.),   169  S.  W.   1135. 

3.  Boyd   V.  Hall,  56   Ga.  563. 

4.  Set-oflf  of  one  judgment  against 
another,   soo   supra,  V,   A. 

Set-oflf  of  judgment  against  claim, 
see  supra,  V,  B. 

5.  U.  S.— Nashville  &  C.  R.  Co.  v. 
United  States,  101  U.  S.  639,  25  L.  ed. 
1074;  Central  Appalachian  Co.  v.  Buch- 
anan, 90  Fed.  454,  33  C.  C.  A.  598. 
Ala.— Weaver  v.  Brown,  87  Ala.  533, 
6  So.  354.  D.  C. — Fedarwisch  v.  Alsop, 
IS  Abb.  Cas.  318.  Ind.— Bannister  r. 
Jett,  83  Ind.  129.  Ky.— Bishop's  Admr. 
r.  Bishop,  162  Ky.  769,  173  S.  W.  130; 
Rowzee  v.  Gregg,  Litt.  Sel.  Cas.  487. 
La.  —  Gilmore's  Succession,  12  La. 
Ann.  562.  Mass. — Fiske  v.  Steele,  152 
Mass.  260,  25  N.  E.  291;  Sheldon  r. 
Kendall,  7  Cush.  217.  Miss.— Lock- 
voofi  r.  Rainev,  19  So.  294.  N.  H. 
Malony  r.  Waddle,  55  N.  H.  227.  N.  C. 
Mann  v.  Blount,  65  N.  C.  99.  R.  I. 
Cole  V.  Shanahan,  24  R.  I.  427,  53  Atl. 
273. 

But  see  McKee  v.  Verner,  239  Pa. 
69,_^  86  Atl.  646,  44  L.  R.  A.  (N.  S.) 
727,  holding  that  a  debt  not  in  judg- 
ment cannot  be  set  off  against  a  judg- 
ment, whether  the  judgment  is  entered 


bj'  confession   or   obtained  by  adverse 
process. 

6.  Ind. — Bannister  r.  Jett,  83  Ind. 
129.  Ky. — Bishop's  Admr.  v.  Bishop, 
162  Ky.  769,  173  S.  W.  130.  Mass. 
Fiske  v.  Steele,  152  Mass.  260,  25  N. 
E.  291;  Hunt  v.  Brown,  146  Mass.  253, 
15  N.  E.  587.  N.  Y.— Cobb  v.  Curtiss, 
8   Johns.   470. 

7.  la. — Corbin  r.  Minchen,  81  Iowa 
682,  47  N.  W.  879.  Mich.— McGraw  v. 
Pettibone,  10  Mich.  530.  Pa.— McKee 
V.  Verner,  239  Pa.  69,  86  Atl.  646,  44 
L.  R.  A.  (N.  S.)  727;  Thorp  r.  Wege- 
farth,  56  Pa.  82,  93  Am.  Dec.  789. 

8.  U.  S. — Lee  r.  Munroe,  7  Cranch 
366,  3  L.  ed.  373;  Olyphant  f.  St. 
Louis  Ore,  etc.  Co.,  39  Fed.  308.  111. 
Ravniond  r.  Varnum,  185  111.  App.  289. 
Ind.— Patten  r.  Stewart,  24  Ind.  332. 
La. — Hereford  r.  Babin,  14  La.  Ann. 
333.  Md.— Smith  r.  Washington  Gas 
Light  Co.,  31  Md.  12,  100  Am.  Dec. 
49.  Pa. — Kennedy  r.  Kennedy,  41  Pa. 
T'S;  Anderson's  Appeal,  2  Walk.  491. 
Tex. — Howard  r.  Randolph,  73  Tex. 
454,  11  S.  W.  495. 

9.  Execution  to  enforce  judgments, 
see  generally  the  title  "Judgments  and 
Decrees,   Enforcement   of." 

10.  As  to  levy  of  execution  gen- 
erally, see  the  title  "Judgments  and 
Decrees,  Enforcement  of." 

11.  Levy  on  real  property  as  satis- 
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sufficient  in  value  to  pay  the  judgment,  operates  as  a  satisfaction, 
prima  facie,  as  between  the  parties,  so  long  as  the  levy  remains  in 
force,^-  if  the  property  be  taken  from  the  possession  of  the  defendant 


faction  of  judgment,  see  infra,  A^I,  A, 
2. 

12.     U,  S.— United  States  r.  Dashiel, 
3   Wall.    688,    18    L.    ed.   268;    Smith   v. 
Bank  of  Columbia,  4  Craneh  C.  C.  143, 
22   Fed.    Cas.   No.    13,011;    Campbell   v. 
Pope,    Hempst.    271,    4    Fed.    Cas.    No. 
2,365a.     Ala.— Cobb  r.  Cage,  7  Ala.  619; 
Campbell  c.  Spence,  4  Ala.  543,  39  Am. 
Dec.   301.     Ark.— Whiting  r.  Beebe,   12 
Ark.    421,    540;    Cummins    r.    Webb,    4 
Ark.    229.      Cal. — Barber    v.    Eeyuolds, 
44    Cal.    519;    Mulford    r.    Estudillo,    23 
Cal.  94;   People  r.  Chisholm,  8   Cal.  29. 
Del. — Fiddeman   v.  Bid<lle,  1  Harr.  500. 
Ga.— Code,  1910,  §§6047,  6048;   Chisolm 
r.  Chittenden   &   Co.,   45   Ga.   213;   Fos- 
ter   V.    Eutherford,    20    Ga.    676;    Ham- 
mond  r.   Myriek,    14    Ga.    77;    Marshall 
r.  Morris,  13   Ga.  185;   Lynch  v.  Press- 
ley,     8     Ga.     327.       111.— Robinson     v. 
Brown,   82  111.   279;   Martin  v.   Charter, 
27    111.    294;    Smith    v.    Hughes,    24    111. 
270;    Montgomery     v.     Wayne,     14     111. 
373;    Ambrose    r.    Weed,    11    111.    488; 
Pearl    V.    Wellman,    8    111.     311.       Ind. 
Burr  V.  Mendenhall,  80  Ind.  49;  Frank 
r.    Braskst,    44    Ind.    92;     Freeman     v. 
Smith,  7  Ind.  582;  Barret  v.  Thompson, 
5   Ind.   457;    Stewart   v.   Nunemaker,   2 
Ind.   47;    Mcintosh   v.   Chew,   1   Blackf. 
289.  la. — Williams  r.  Gartrell,  4  Greene 
287.     Mass.— Wood  r.  Mann,  125  Mass. 
319;  Ladd  v.  Blunt,  4  Mass.  403.    Minn. 
Bennett    V.    McGrade,    15    Minn.    132; 
First    Nat.   Bank    v.    Rogers,    15    Minn. 
381;    First   Nat.    Bank    of    Hastings    r. 
Rogers,  13  Minn.  407,  97  Am.  Dec.  239. 
Miss.— Peale   v.    Bolton,    24    Miss.    630; 
Heizer  v.  Fisher,   13   Smed.   &   M.   672; 
Banks    v.    Evans,    10    Smed.    &    M.    35, 
48    Am.    Dec.    734;     Kershaw    r>.    Mer- 
chants'   Bank    of    New    York,    7    How. 
386,    40    Am.    Dec.     70;     Bingaman     v. 
Hyatt,  Smed.  &  M.  Ch.  437.  Mo.— State 
r.  Six,   80  Mo.   61;   Lower  v.  Buchanan 
Bank,   78   Mo.  67;    Trigg  v.   Harris,   49 
Mo.  176;   Blair  v.  Caldwell,  3  Mo.  353; 
City    of    Warrensburg    v.    Simpson,    22 
Mo.  App.  695.     Nev.— Sweeney  v.  Haw- 
thorne, 6  Nev.  129.     N.  J.— Hanness  r. 
Bonnell,  23  N.  J.  L.  159;  Carr  v.  Weld, 
19  N.  .1.  Eq.  319;  Banta  v.  McClennan, 
14  N.  .L  Eq.  120;   .Johnson  v.  Tuttle,  9 
N.    J.    Eq.    365.       N.     Y.— Shepard     v. 
Rowe,  14  Wend.  260;  Mickles  v.  Haskin, 
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11  Wend.  125;  Wood  r.  Torrey,  6  Wend. 
561;  Ontario  Bank  v.  Hallett,  8  Cow. 
192;  Cornell  V.  Cook,  7  Cow.  310; 
Jackson  v.  Bowen,  7  Cow.  13;  Ex  parte 
Lawrence,  4  Cow.  417,  15  Am.  Dec. 
386;  Troup  r.  Wood,  4  Johns.  Ch.  228. 
N.  C— Seawell  v.  Bank  of  Cape  Fear, 
14  N.  C.  279,  22  Am,  Dec.  722;  San- 
derson V.  Rogers,  14  N.  C.  38.  Ohio. 
Reynolds  r.  Rogers'  Exrs.,  5  Ohio  169; 
Ford  r.  Skinner,  4  Ohio  378;  Cass  f. 
Adams,  3  Ohio  223.  Pa.— Cathc art's 
Appeal,  13  Pa.  416;  Hamner  v.  Griffith, 
1  Grant  Cas.  193;  Lytle  v.  Mchaflfy, 
8  Watts  267;  Hunt  V.  Breading,  12 
Serg.  &  R.  37,  14  Am.  Dec.  665; 
Monongahela  Nav,  Co.  v.  Ledlie,  3  Pa. 
L.  J.  179,  1  Clarke  498;  Coleman  v. 
Mansfield,  1  Miles  56.  S.  C— McElwee 
r.  JeflPreys,  7  S.  C.  228;  Collins  v.  Mont- 
gomery, 2  Nott  &  McC.  392;  Lewis  v. 
Spann,  1  Rich.  L.  429.  Tenn.— Fry  V. 
IVlanlove,  1  Baxt.  256,  25  Am.  Rep. 
775;  Clark  v.  Bell,  8  Humph.  26;  Car- 
roll r.  Fields,  6  Yerg.  305;  Camp  V. 
Laird,  6  Yerg.  246;  Young  v.  Read,  3 
Yerg.  297.  Tex. — Garner  v.  Cutler,  28 
Tex.  175;  Cornelius  v.  Burford,  28  Tex. 
202,  91  Am.  Dec.  309;  White  V. 
Graves,  15  Tex,  183.  Eng.— Clerk  v. 
Withers,  1  Salk.  322,  91  Eng.  Reprint 
286;  Slie  r.  Finch,  2  RoUe  57,  81  Eng. 
Reprint  657;  Speake  v.  Richards,  Hob. 
206,  80  Eng.  Reprint  353. 

[a]  An  execution  is  constructive 
discharge  of  a  debt  where  the  sheriff 
takes  sufficient  to  pay  it  and  will  not 
dispose  of  it.  E.r  parte  King,  13  N.  C. 
341,  21  Am.  Dec.  335. 

[b]  "The  reason  of  the  rule  is,  that 
the  moment  the  levy  is  made  the  title 
is  divested  out  of  the  defendant  and 
vested  in  the  officer.  The  officer  then 
is  lawfully  in  possession  of  property 
sufficient  to  discharge  the  debt,  and 
he  and  his  official  sureties  are  sub- 
stituted as  the  plaintiff's  debtors  in- 
stead of  the  original  defendants."  Fry 
V.  Manlove,  1  Baxt.  (Tenn.)  256,  25 
Am.  Rep.  775.  To  same  effect,  see 
White  r.  Graves,  15  Tex.  183. 

[(•]  The  presumption  of  satisfaction 
does  not  arise  from  a  mere  levy,  Init 
from  a  sufficient  levy.  Lindley  V.  Kel- 
ley,  42  Ind.  294,  308. 

[d]    Value   of   property    levied    on 
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in  pxccution,"  and  is  a  siiffioiont  satisfaction  to  disohariofe  third  per- 
sons who  are  liahh>  colhitcrally,  such  as  sureties  thereon.^*  It  is 
deemed  a  payment  in  those  cases,  where,  if  it  were  not,  the  defendant 
would  be  twice  deprived  of  his  property  on  the  same  judgment;  in 
all  other  instances  it  is  no  payment.'^  The  levy  operates  as  a  tem- 
porary satisfaction,^"  which  becomes  permanent  only  when  the  de- 
fendant's title  is  permanently  divested  although  the  creditor  may  not 
have  been  paid." 

According  to  some  authorities,  the  term  suspension  is  more  ap- 
plicable to  the  effect  of  such  a  levy  than  the  term  satisfaction;"^ 
or,  as  stated  in  some  decisions,  the  levy  is  a  satisfaction  sub  modo 
only.^'' 

b.  Where  Levy  Is  Unproductive.  —  If  the  levy  is  unproductive,^" 
because  it  is  overreached  by  a  prior  lien,^^  or  because  it  is  abandoned 


must  be  shown  to  raise  presumption. 
Fuller  V.  Watkins,  11  Heisk.  (Tenn.) 
489. 

fe]  Levy  Upon  Both  Real  and  Per- 
sonal Property. — Tf  th?  execution  is 
levied  upon  personal  property  and  upon 
land  at  the  same  time,  and  only  the 
land  is  sold,  the  execution  is  not, 
prima  facie,  satisfied  by  such  a  levy 
on  personal  property.  Dowdell  v.  Neal, 
10  Ga.  148.  Levy  upon  real  property 
as  satisfaction  of  judgment,  see  infra, 
VI,  A,  2. 

13.  Ga. — Marshall  v.  Morris,  13  Ga. 
185,  querv.  Miss. — Parker  r.  Dean,  45 
Miss.  408,'  419.  N.  Y.— Peck  v.  Tiffany, 
2  N.  Y.  4.51.  Tenn. — Murphy  r.  Par- 
tee,  7  Baxt.  .373;  Frv  r.  INIanlove,  1 
Baxt.  2.56,  2.5  Am.  Rep.  775.  Tex. 
Cornelius  r.  Burford,  28  Tex.  202,  91 
Am.  Dec.  309;  Garner  v.  Cutler,  28 
Tex.  175. 

See  also,  infra,  VT,  A,  1,  b,  note  24. 

14.  Mulford  r.  Estudillo,  23  Cal.  94; 
Lynch  v.  Pressley,  8  Ga.  327;  New- 
some  V.  McLendo'n,  6  Ga.  392. 

15.  Parker  v.  Dean,  45  Miss.  408; 
Banks  v.  Evans,  10  Smed.  &  M.  (Miss.) 
35,  57,  48  Am.  Dec.  734;  Ex  -parte 
King,   13  N.   C.   341,   21    Am.   Dec.   335. 

16.  Montgomery  v.  Wavne,  14  111. 
373;  Fry  r.  Manlbve,  1  Baxt.  (Tenn.) 
256,  25  Am.  Rep.  775. 

17.  United  States  v.  Dashiel,  3  Wall. 
(U.  S.)  688,  L8  L.  ed.  268;  Fry  V. 
Manlove,  1  Baxt.  (Tenn.)  256,  25  Am. 
Rep.  775. 

18.  Colburn  v.  Barton,  17  111.  App. 
391. 

fal  "A  mere  levy  upon  sufficient 
personal  property,  without  anything 
More,  never  amounts  to  a  satisfaction 


of  the  judgment.  So  long  as  the  prop- 
erty remains  in  legal  custody,  the  other 
remedies  of  the  creditor  will  be  sus- 
pended." People  V.  Hopson,  1  Denio 
(N.  Y.)  574.  To  same  effect:  Ark. 
Black  V.  Nettles,  25  Ark.  606;  Whit- 
ing V.  Beebe,  12  Ark.  421,  539.  Ind. 
Lindley  v.  Kelley,  42  Ind.  294,  307. 
Ky. — Morrow  r.  Hart,  1  A.  K.  Marsh. 
291. 

19.  Ga. — Lynch  r.  Pressley,  8  Ga. 
327.  111. — Everingham  v.  National  City 
Bank,  124  111.  527,  17  N.  E.  26;  Logs- 
don  r.  Spivey,  54  111.  104.  Ind.— Lind- 
ley f.  Kelley,  42  Tnd.  294,  307.  N.  Y. 
Green   r.  Biirke,  23  Wend.  490. 

20.  See  Newsom  r.  McLendon,  6 
Ga.  392,  and  cases  cited  infra,  this 
section. 

[a]  A  levy  is  a  satisfaction  so  far 
as  to  throw  upon  the  plaintiff  the  bur- 
den of  proving,  either  that  it  was  in- 
sufficient, or  that  its  proceeds  were  ap- 
plied to  the  extinguishment  of  prior 
liens,  or  that  it  was  otherwise  unpro- 
ductive, and  made  so  without  fault  in 
the  plaintiff,  or  the  levying  officer. 
Newsom  r.  McLendon,  6  Ga.  392. 

21.  Tnited  States  r.  Dashiel,  3  Wall. 
(U.  S.)  6SS,  18  L.  ed.  268;  Newsom 
V.  McLendon,  6  Ga.  392. 

[a]  The  presumption  that  the  levy 
has  satisfied  the  judgment  is  not  re- 
butted by  a  showing  that  the  property 
was  sold  and  the  proceeds  applieil  to 
the  payment  of  debts  of  higher  lien, 
without  the  further  showing  that  the 
property,  at  its  full  value,  was  insuffi- 
cient to  pay  the  debts  of  higher  lien 
and  the  fieri  facias  levied.  Horn  r. 
Ross,  20  Ga.  210,  65  Am.  Dec.  621. 
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or  released"  at  the  instance  of  the  debtor,  or  to  his  benefit,^^  or  be- 
cause it  is  defeated  by  his  misconduct,-*  it  does  not  amount  to  a  satis- 
faction of  the  judgment.  Nor  is  the  judgment  deemed  satisfied  if  the 
title  reverts  or  the  possession  is  restored  to  the  defendant, ^"^  or  if  the 
property  seized  does  not  belong  to  the  defendant.^"  If  on  the  sale 
the  property  does  not  produce  a  sufficient  amount  to  pay  the  execution 
in  full,  the  levy  ceases  to  be  a  satisfaction,  except  pro  tanto  and  a 
new  execution  will  issue.^^ 
c.    Effect  of  Failure  of  Officer  To  Make  Due  Beturn.^^  —  A  levy 


22.  U.  S.— United  States  v.  Dashiel, 
3  Wall.  688,  18  L.  ed.  268.  Ala.— Sum- 
merhill  v.  Trapp,  48  Ala.  363.  Ark. 
Trapnall  v.  Richardson,  13  Ark.  543, 
58  Am.  Dec.  338;  Kelly  v.  Garvin,  Car- 
son &  Co.,  12  Ark.  6i3,  617;  Whiting 
V.  Beebe,  12  Ark.  421.  Cal.— Mulford 
V.  Estudillo,  32  Cal.  131.  lU.— Chand- 
ler V.  Higgins,  109  111.  602.  Minn. 
Willis  v.  Jelineck,  27  Minn.  18.  Tenn. 
Williams  v.  Bowdon,  1  Swan  282;  Pigg 
V.  Sparrow,  3  Hayw.  144. 

[a]  Where  the  plaintiff,  at  the  in- 
stance of  the  defendant,  authorizes  the 
sheriff  to  release  the  goods,  the  defend- 
ant cannot  avail  himself  of  the  doc- 
trine. Coleman  r.  Mansfield,  1  Miles 
(Pa.)  56;  Cornelius  v.  Burford,  28  Tex. 
202,  91   Am.  Dec.  309. 

23.  U.  S.— United  States  v.  Dashiel, 
3  Wall.  688,  18  L.  ed.  268.  Ga.— Eaw- 
son  V.  Davis,  36  Ga.  511.  Mo.— Thom- 
as' Exr.  f.  Cleveland,  33  Mo.  126,  82 
Am.  Dec.  155;  Williams  r.  Boyce,  11 
Mo.  537.  N.  Y.— Benedict  v.  Smith,  10 
Paige  126.  Ohio. — ^Pord  r.  Skinner,  4 
Ohio  378.  Pa.— Peak's  Appeal,  81*  Pa. 
76. 

24.  Cornelius  v.  Burford,  28  Tex. 
202,  91  Am.  Dec.  309. 

[a]  If  the  property  seized  is  fraud- 
ulently withdrawn  by  the  defendant, 
or  by  his  procurement  or  agency,  from 
the  custody  of  the  officer,  the  levy  is 
not  a  satisfaction  of  the  judgment. 
Ark. — Biscoe  v.  Sandefur,  14  Ark.  568; 
Walker  r.  Bradley,  2  Ark.  578.  111. 
Chandler  v.  Higgins,  109  111.  602.  Mich. 
Lustfield  V.  Ball,  103  Mich.  17,  61  N. 
W.   339. 

\h]  If  the  fruits  of  the  levy  are 
destroyed  by  some  act  of  the  debtor, 
the  levy  is  not  a  satisfaction.  Mont- 
gomery V.  Wayne,  14  111.  373;  Garner 
V.  Cutler,  28  Tex.  175. 

25.  Ark. — Trapnall  v.  Eichardson,  13 
Ark.  543,  58  Am.  Dec.  338;  Caudle  v. 
Dare,  7  Ark.  46.     HI. — Howard  v.  Ben- 
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nett,  72  111.  297;  Montgomery  v. 
Wayne,  14  111.  373.  Ky. — Morrow  v. 
Hart,  1  A.  K.  Marsh.  291.  Miss. 
Parker  v.  Dean,  45  Miss.  408,  419. 
Mo. — City  of  Warrensburg  v.  Simpson, 
22  Mo.  App.  695.  N.  Y.— Peck  v.  Tif- 
fany, 2  N.  Y.  451.  Ore.— Wright  v. 
Young,  6  Ore.  87. 

[a]  If  the  levy  is  annulled  by  man- 
date of  law,  it  is  no  satisfaction.  Fry 
f.  Manlove,  1  Baxt.  (Tenn.)  256,  25 
Am.  Rep.   775. 

[b]  On  Giving  a  Stay  or  Delivery 
Bond. — Ark. — Trapnall  V.  Richardson, 
13  Ark.  543,  58  Am.  Dec.  338;  Whiting 
V.  Beebe,  12  Ark.  421,  548;  Walker  v. 
Bradley,  2  Ark.  578.  Minn.— First  Nat. 
Bank  of  Hastings  v.  Rogers,  15  Minn. 
381;  Bennett  v.  McGrade,  15  Minn. 
132.  Miss.— McNutt  v.  Wilcox,  3  How. 
419.  Mo. — Blackburn  v.  Jackson,  26 
Mo.  308;  Blair  v.  Caldwell,  3  Mo.  .353. 
Tenn. — Fry  r.  Manlove,  1  Baxt.  256,  25 
Am.  Rep.  775;  Camp  v.  Laird,  6  Yerg. 
246;  Carroll  r.  Fields,  6  Yerg.  305; 
Young  V.  Read,  3  Yerg.  297. 

26.  Biscoe  v.  Sandefur,  14  Ark.  568. 
[a]     But    a    defendant    who    denies 

that  he  is  the  owner  of  the  property 
levied  on  is  estopped  from  invoking 
the  rule.  Ontario  Bank  v.  Hallett,  8 
Cow.  (N.  Y.)'  192;  Coleman  v.  Mans- 
field, 1  Miles  (Pa.)  56. 

27.  U.  S.— Smith  v.  Bank  of  Colum- 
bia, 4  Cranch  C.  C.  143,  22  Fed.  Cas. 
No.  13,011;  Corning  r.  Burdick,  4  Mc- 
Lean 133,  6  Fed.  Cas.  No.  3,246.  Ark. 
Trapnall  V.  Richardson,  Waterman  & 
Co.,  13  Ark.  543,  550,  58  Am.  Dec.  338. 
111. — Montgomery  v.  Wayne,  14  111.  373. 
Miss. — Moody  v.  Harper,  28  Miss.  615; 
Bibb  V.  Jones,  7  How.  397;  McNutt 
V.  Wilcox,  Freem.  Ch.  116. 

As  to  issuance  of  alias  and  plurles 
writ,  see  generally  the  title  "Judg- 
ments and   Decrees,   Enforcement  of." 

28.  Effect  of  failure  of  officer  to 
make  return  of  writ  of  execution  gen- 
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upon  sufficient  property  to  satisfy  the  writ  operates  as  a  satisfaction 
even  though  the  officer  fails  to  ujake  return  on  his  execution.-'-' 

2.     On   Real   Property. ■">  — The   mere   levy   of  an   execution   upon 
real  estate  is  not  prima  facie  a  satisfaction  thereof^^  though  it  will 


erally,  see   the   title   "Judgments   and 
Decrees,  Enforcement  of." 

29.  U.  S.— Uniteil  States  v.  Dashiel, 
3  Wall.  688,  18  L.  ed.  268.  Ala.— Hous- 
ton r.  Crutchfield 's  Adinr.,  22  Ala.  76; 
Campbell  v.  Spence,  4  Ala.  543,  39  Am. 
Dec.  301.  Ark.— Whiting  v.  Beebe,  12 
Ark.  421,  548.  Ga.— Oliver  v.  State,  64 
Ga.  480.  111.— Harris  r.  Evans,  81  111. 
419.  Mass.— Ladd  r.  Blunt,  4  Mass, 
402.  Minn.— First  Nat.  Bank  of  Hast- 
ings r.  Rogers,  13  Minn.  407,  97  Am, 
Dec.  239.  Miss. — Parker  v.  Dean,  45 
Miss.  408,  41 9 J  Kershaw  t:  The  Mer- 
chants' Bank  of  New  York,  7  How. 
386,  40  Am.  Dec.  70.  N.  Y.— Peck  v. 
Tiffany,  2  N.  Y.  451;  People  v.  Hop- 
eon,  1  Denio  574.  Tenn. — Fry  v.  Man- 
love,  1  Baxt.  256,  25  Am.  Rep.  775; 
Sewell  r.  Morgan,  2  Heisk.  672;  Evans 
r.  Barnes,  2  Swan  292;  Williams  v. 
Bowdon,  1  Swan  282;  Hogshead  v.  Car- 
ruth,  5  Yerg.  227;  Pigg  v.  Sparrow, 
3  Hayw.  144.     Can. — Massey-Harris  Co, 

V.  MoUond,  15  Man.  364. 

Compare,  infra,  YI,  C. 

[a]  A  sheriff's  receipt  for  a  county- 
warrant  taken  in  satisfaction  of  an 
execution,  operates  to  discharge  the 
judgment  upon  which  the  execution 
issued,  although  the  sheriff  failed  to 
pay  the  money  to  the  judgment  cred- 
itor.    Trigg  V.  Harris,  49  Mo.   176. 

30.  Le-vy  on  personal  property  as 
satisfaction     of    judgment,     see     supra, 

VI,  A,   1. 

31.  U.  S.— United  States  v.  Dashiel, 
3  Wall.  68S,  18  L.  ed.  268.  Ala.— Frv 
t-.  Branch  Bank  of  Mobile,  16  Ala.  2S2. 
Ark.— Trapnall  r.  Richardson,  13  Ark. 
543,  58  Am.  Dec.  338;  Whiting  r.  Beebe, 
12  Ark.  421,  541.  Colo.— New  Zealand 
Ins.  Co.  v.  Maaz,  13  Colo.  App.  493, 
59  Pac.  213.  Conn.— Clarkson  r.  Beard- 
sjey,  45  Conn.  196.  Del.— Farmers ' 
Bank  r.  Leonard,  4  Harr.  536.  Ga. 
Overby  c.  Hart,  68  Ga.  49v^;  Foster 
f.  Rutherford,  20  Ga.  676;  Hammond 
f.  Myrick,  14  Ga.  77;  Deloach  r.  Mv- 
nck,  6  Ga.  410.  iu._Scott  v.  Aultman 
Co.,  211  111.  612,  71  N.  E.  1112,  103 
Am.  St.  Rep.  215;  Everingham  v.  Na- 
tional City  Bank,  124  111.  527,  17  N. 
E.  26;  Robinson  v.  Brown,  82  111.  279; 


Gold   V.   Johnson,   59    III.   62;    Gregory 
r.    Stark,   4    111.    611;    Cassell    v.    Mor- 
rison,   8    111.    App.    175.      Ind.— Doe    v. 
Dutton,   2   Ind.   309,  52   Am.   Dec.   510. 
But    see    Mcintosh    v.   Chew,   1    Blackf. 
289.     Me.— Parlin   v.   Churchill,   ;jO   Me. 
187;  Ware  v.  Pike,  12  Me.  303;  Chand- 
ler V.  Furbish,  8  Me.  408.     Md.— Sass- 
cer  V.  Walker,  5  Gill  &  J.  102,  25  Am. 
I>ec.  272.    Mass.— M 'Lellan  v.  Whitney, 
15    Mass.    137;    Gooch    v.     Atkins,     ii 
Mass.  378;    Tate   v.   Anderson,   9   Mass. 
92;  Ladd  V.  Blunt,  4  Mass.  4U2.    Mich. 
Ackerman  v.  Pfent,  145  Mich.  710.  108 
N.  W.  1084,  13  Det.  Leg.  N.  647;  Spaf- 
ford    r.    Beach,    2    Doug.     149.       Minn. 
Davidson    v.    Gaston,     16     Minn       '^SO. 
Miss.— Peale   v.    Bolton,    24    Miss.    630; 
Beazley    v.    Prentiss,    13    Smed.    &    M, 
97;   Pickens   v.  Marlow,   2   Smed.   &   M. 
428.      Mo.— Schneider    v.    Johnson,    164 
Mo.   App.    639,    147   S.   W.  .538.     N.   H. 
Sullivan  r.  M'Kean,  1  N.  H.  371.    N.  Y, 
Taylor  v.  Ranney,  4  Hill  619;   Shepard 
V.    Rowe,    14    Wend.    260.      N.    C— Sea- 
well    V.   Bank   of  Cape   Fear,    14   N    C 
279    22  Am.  Dec.  722.     Ohio.— Revnolds 
r.    Rogers'    Exrs.,    5    Ohio     169.'      Pa, 
Gro    V.    Huntington    Bank,    1    Penr.    & 
W.   425;    Patterson   v.  Swan,  9  Serg.   & 
R.    16;    Lyons    v.    Ott,    6     Whart.     163, 
S.  D.— Wood  V.  Conrad,  2  S.  D.  405,  50 
N.    W.    903.     Tenn.— Bovd    v.   Mann,   9 
Baxt.  349;  Hogshead  v.  Carruth,  5  Yerg. 
~-7.     Tex. — Cavanaugh   i-.   Peterson,   47 
Tex.    197;    Cundiflf    r.   Teague,    46    Tex 
475;    Townsend    v.   Smith,   2a  Tex    465, 
70  Am.  Dec.  400;   White  v.  Graves,  15 
Tex.   183.     Vt.— Tarbell  v.  Downer,   29 
Vt.  339. 

[a]  The  reason  for  the  distinction 
as  to  land  is  that  the  debtor  sustains 
no  loss  by  a  mere  levy  upon  his  land 
and  the  creditor  gains  nothing  bevond 
what  he  already  had  by  the  lien  of 
his  judgment.  The  land  remains  in 
the  possession  of  the  defendant  and  he 
continues  to  receive  and  enjov  the  rents 
and  profits  thereof.  United  States  v. 
Dashiel,  3  Wall.  (U.  S.)  688,  18  L.  ed. 
268. 

rb]  Exempt  Land.— The  levy  of  an 
execution,  by  mistake,  upon  land  that 
is    exempt    from     levy,     where     return 
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operate  as  a  satisfaction  of  the  judgnient  where  the  creditor  takes  and 
holds  possession  of  the  land,^^  qj.  secures  a  writ  of  elegit  for  rents 
and  profits  arising  therefrom  ;33  and  it  wiU  cast  upon  the  judgment 
creditor  the  onus  of  showing  that  the  levy  was  not  productive  of  a 
complete  satisfaction,  before  he  can  take  other  proceedings  on  his 
judgment."* 

3.  Levy  on  Property  of  Joint  Debtor.^^  — A  levy  of  execution 
on  the  property  of  one  of  two  joint  debtors  is  prima  facie  a  satis- 
faction of  the  judgment  ;=^''  but  this  may  be  overcome  by  a  showing 
that  the  property  was  restored  to  the  debtor  or  that  the  levy  was 
otherwise  unproductive,"  unless  the  other  debtor  is  in  the  position 
of  a  surety,  rather  than  one  primarily  bound.^*^ 

B.  Sale  on  Execution.^^  —  1.  Generally.  — A  sale  of  the  debt- 
or's property  upon  execution,  which  is  not  set  aside,  operates  to  satisfy 
the  judgment  to  the  extent  of  the  net  amount  realized  by  such  sale,*'' 
if  the  money  is  collected  by  the  officer  making  the  sale,"  whether  he 


thereof  is  withheld,  does  not  operate 
to  satisfy  the  judgment  upon  which 
such  execution  issued.  Gooch  D.  At- 
kins, 14  Mass.  378. 

32.  Eames  v.  Wheeler,  19  Pick. 
(Mass.)  442;  Lawrence  v.  Pond,  17 
Mass.  433;  M'Lellan  v.  Whitney,  15 
Mass.  137;  Moore  v.  McMillan,  54  Vt. 
27. 

33.  Hinesly  v.  Hunn  's  Admr.,  5  Harr. 
(Del.)  236;  Thomas  v.  Platts,  43  N.  H. 
629. 

34.  McCabe  v.  Goodwine,  65  Ind. 
288;  Lindley  v.  Kelley,  42  Ind,  294, 
306;  Miller  v.  Ashton,  7  Blackf.  (Ind.) 
29;  First  Nat.  Bank  of  Hastings  V. 
Rogers,  13  Minn.  407,  97  Am.  Dec. 
239. 

35.  Payment  by  joint  debtor  as  sat- 
isfaction   of    judgment,    see     supra,     I, 

B,  1. 

36.  Ala. — Johnson  v.  Motlow,  13/ 
Ala.  405,  47  So.  568.  Mich.— Boardman 
V.  Acer,  13  Mich.  77,  87  Am.  Dec.  736. 
Miss. — Kershaw  v.  Merchants'  Bank,  7 
How.  386,  40  Am.  Dee.  70.  Pa.— Bow- 
ser's Appeal,  101  Pa.  466.  S.  C. 
Davis  V.   Barkley,   1   Bailey    140, 

37.  Slater's  Appeal,  28  Pa.  169; 
Hvde  V.  Eogers,  59  Wis.  154,  17  N.  W. 
127. 

38.  Cal.— Mulford  V.  Estudillo,  23 
Cal.  94.  N.  Y.— La  Farge  v.  Herter,  4 
Barb.  346.  Pa. — Bank  v.  Fordyce,  9 
Pa.  275,  49  Am.  Dec.  561 ;  Mortland  V. 
Himes,  8  Pa.  265.  Tenn.— Finley  v. 
King,  1  Head  123;  Brown  V.  McDon- 
ald, 8  Yerg.  158,  29  Am.  Dec.  112. 

39.  Sale  on  execution  generally,  see 
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the  title  "Judgments  and  Decrees,  En- 
forcement of." 

Payment  of  execution  as  satisfaction 
of  judgment,  see  supra,  I,  A,  4. 

40.  U.  S. — United  States  v.  Dashiel, 
3  Wall.  688,  18  L.  ed.  268.  AJa. 
Niolin  r.  Hamner,  22  Ala.  578.  Ark. 
See  Sturdivant  v.  Ward,  90  Ark.  321, 
119  S.  W.  247,  134  Am.  St.  Rep.  32, 
D.  C. — Davis  v.  Sanders,  25  App.  Cas. 
26.  Ind.— Ray  v.  Ferrell,  127  Ind.  570, 
27  N.  E.  159.  N.  Y.— Hamlin  v. 
Boughton,  4  Cow.  65.  Can. — Massey- 
Harris  Co.  v.  Mollond,  15  Man.  364. 

[a]  Sale  for  Less  Than  Appraised 
Value. — Where  real  estate  upon  which 
appraisement  has  not  been  waived  is 
sold  for  less  than  the  required  two- 
thirds  of  its  appraised  value,  it  will 
operate  as  a  satisfaction  of  the  judg- 
ment up  to  two-thirds  of  the  appraised 
value  thereof,  where,  under  subsequent 
proceedings  of  the  case,  title  to  the 
property  passes  from  the  judgment 
debtor  to  the  purchaser  thereof.  De 
Jarnette  v.  Verner,  40  Kan.  224,  19 
Pac.  666. 

41.  Ind.— State  ex  rel.  Wilber  v.  Sal- 
yers,  19  Ind.  432.  La.— Daboval  v. 
Escurix,  8  La.  (O.  S.)  96.  Pa.— Mc- 
Devitt's  Appeal,  70  Pa.  373. 

Effect  of  failure  to  make  return  on 
execution  generally,  see  infra,  VI,  C. 

Levy  on  personal  property  as  satis- 
faction whether  return  made  or  not, 
see   supra,   VT,   A,   1,  b. 

Payment  to  officer  as  satisfaction 
whether  proper  return  made  or  not,  see 
supra,  I,  A,  4,  a. 
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ninkos  proper  return   thoreof  or  not,  or  if  the  money  be  paid  into 
eor.rt.''- 

2.  Effect  of  Purchase  by  Creditor.  —  A  purchase  by  the  judgment 
crc'diior  at  his  execution  sale  is  a  satisfaction  of  his  judfjinent  to  the 
amount  of  his  bid."'''  This  is  true  notwithstanding  any  defect  in  or 
fuihire  of  the  debtor's  title  thereto,  in  the  absence  of  fraud,  imposition 
or  surprise  perpetrated  upon  the  plaintiff,^*  and  notwithstanding  the 
failure  of  the  creditor  to  realize  the  amount  of  his  judgment  frora 
the  property  purchased,^^  unless  the  sale  is  afterwards  canceled  and 
set  aside   by  judgment   of   th^   court   in  another  action,^"   or  upon 


42.  N.  J.— Jones  r.  Schmidt,  55  N. 
J.  L.  504,  27  Atl.  902.  Pa.— Cake  v. 
Biril,  15  Atl.  774.  Tex. — Ilamburp^er 
r.  Kosminsky  (Tex.  Civ.  App.),  61  S. 
W.   95S. 

Payment  to  clerk  of  court  as  satis- 
faction of  judgment,  see  supra,  I,  A, 
4,  b. 

43.  U,  S.— Walker  r.  Powers,  104 
U.  S.  245,  26  L.  eel.  729.  Ala.— Womack 
f.  Sanford,  37  Ala.  445.  Ga. — Simmons 
r.  Cates,  56  Ga.  609.  111.— Graham  v. 
Hollo wav,  44  111.  385.  Ind.— Boos  v. 
Morp;an,'  130  Ind.  305,  30  N.  E.  141, 
30  Am.  St.  Rep.  237;  Johnston  r.  Wat- 
son, 7  Blackf,  174.  la. — Miller  v. 
Felkncr,  42  Iowa  458.  Ky. — Covington, 
etc.  Bridge  Co.  v.  Walker,  2  Duv.  150. 
La. — Bank  Commissioners  r.  Hodge,  8 
Roh.  450;  Zacharie  r.  Winter,  17  La. 
(0.  S.)  76.  Me.— Keene  r.  Lord,  45 
Me.  613.  Nev. — Tonopah  Banking 
Corp.  r.  McKane  Min.  Co.,  31  Nev. 
295,  103  Pae.  230.  N.  Y.— Kleinhenz 
f.  Phelps,  6  Hun  568.  Ore. — A^aughn 
f.  Canbv  Canal  Co.,  68  Ore.  566,  137 
Pac.  784.  Pa.— Sahl  r.  Wright,  6  Pa. 
433.  Tenn.— Gonce  v.  McCov,  101  Tenn. 
587,  49  S.  W.  754,  70  Am.  St.  Rep. 
714.  Wash. — Hanna  r.  Savage,  21 
Wash.  555,  58  Pac.  1069. 

fal  The  purchase  or  acceptance  by 
the  creditor  of  the  debtor's  goods  and 
chattels  at  execution  sale  in  lieu  and 
in  full  of  the  purchase  money  bid 
therefor,  will  operate  to  satisfy  the 
.iudgment.  Jones  r.  Schmidt,  55  N.  J 
L.   504,   27   Atl.   902. 

[b]  But  where  the  officer  resells  the 
property  because  the  creditor  refused 
to  pay  therefor,  a  purchase  of  the 
debtor's  property  under  execution  sale 
will  not  operate  as  a  satisfaction  of 
the  judgment.  Sweeney  v.  Hawthorne 
6  Nev.  129. 

[c]  Purchase  by  Creditor's  Attor 
ney. — A  purchase  of  the  debtor's  prop- 


erty at  execution  sale  by  the  creditor's 
attorney  for  the  amount  of  the  judg 
ment  is  a  satisfaction  thereof,  notwith- 
standing a  denial  of  the  attorney's 
authority  by  his  client  to  bid  in  th'S 
l)roperty  for  him,  where  such  denial  is 
made  nearly  two  years  after  such  pur- 
chase. Duvall  V.  Waggener,  2  Mon. 
(Ky.)    183. 

44.  See  the  following:  Ala. — Thomas 
r.  Glazener,  90  Ala.  537,  8  So.  153,  24 
Am.  St.  Rep.  830;  Goodbar  v.  Daniel, 
88  Ala.  583,  7  So.  254,  16  Am.  St.  Rep. 
76;  Burns  v.  Hamilton's  Admr.,  33  Ala. 
210,  70  Am.  Dec.  570;  McCartney  v 
King,  25  Ala.  681;  Worthington  r.  Mc- 
Roberts,  9  Ala.  297.  N.  Y. — Lansing 
r.  Quackenbush,  5  Cow.  38.  Ohio. — Hoi- 
lister  r.  Dillon,  4  Ohio  St.  197;  Beall 
/•.  Price,  13  Ohio  368,  42  Am.  Dec.  204; 
Vattier  t:  Lytle's  Exrs.,  6  Ohio  478. 
Pa.— Freeman  v.  Caldwell,  10  Watts  9. 

Effect  of  unproductive  or  void  sale 
generally,  see  infra,  Yl,  B,  3. 

45.  Covington  &  Cincinnati  Bridge 
Co.  r.  Walker,  2  Duv.  (Ky.)  150; 
Tonopah  Banking  Corp.  r.  McKan-9 
Min.    Co.,    31    Nev.    295,   103    Pac.   230. 

fa]  But  where  the  judgment  cred- 
itor merely  bids  in  the  land  at  exe- 
cution sale,  and  transfers  his  bid  to 
another,  who  takes  the  title  direct  from 
the  sheriff,  the  judgment  is  not  there- 
by satisfied,  when  the  judgment  cred- 
itor collects  nothing.  Chaonia  State 
Bank  r.  Sollars,  190  Mo.  App.  284,  176 
S.    W.    263. 

46.  Ala.— Boykin  r.  Cook,  61-  Ala. 
472;  ]\lcClellan  r.  Lipscomb,  56  Ala. 
255.  Ariz. — Brandt  r.  Meade,  17  Ariz. 
34,  148  Pac.  297.  Ark.- Sturdivant  v. 
Ward,  90  Ark.  321,  119  S.  W.  247,  134 
Am.  St.  Rep.  32;  Jones,  McDowell  & 
Co.  V.  Arkansas  Mech.  &  Agl.  Co.,  38 
Ark.  17.  Colo. — Copeland  v.  Colorado 
State  Bank,  13  Colo.  App.  489,  59  Pae. 
70.      Ind. — Johnson     v.    State     ex    rel. 
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motion,^^  or  the  judgment  is  revived  ;^^  but  a  court  of  equity  may 
grant  relief  where  an  execution  has  been  returned  satisfied  by  a  sale 
under  which  the  plaintiff  gained  nothing  because  the  defendant  had 
no  title  to  the  property  sold.^^ 

3.  Effect  of  Unproductive  or  Void  Sale,  —  An  unproductive  sale 
of  real  estate  under  an  execution,  or  one  void  because  of  defective 
proceedings,  does  not  operate  as  a  satisfaction  in  equity  of  the  judg- 
ment.^" 

C.  Return  of  Execution.  —  The  return  of  an  execution  as  satis- 
fied is  prima  facie  evidence  of  its  satisfaction,^^  if  not  indeed,  con- 
clusive evidence  thereof,^^  unless  the  recital  of  some  unauthorized  or 
irregular  act  on  the  part  of  the  officer  shows  the  contrary  to  be  true." 

Failure  To  Make  Return  of  Execution.  —  The  mere  absence  of  an  exe- 
cution unaccounted  for  is  no  evidence  of  the  satisfaction  of  the  judg- 
ment upon  which  it  issued^*  A  failure  by  the  officer  to  make  return 
of  the  execution  will  not  defeat  the  discharge  of  the  judgment,  how- 
ever, if  the  officer  receives  full  payment  thereof.^^ 


Slinkard,  80  Ind.  220;  Kercheval  v. 
Lamar,  68  Ind.  442.  Tex. — Townsend 
V.  Smith,  20  Tex.  465,  70  Am.  Dec.  400. 
Wash. — Calhoun  r.  Quinlan,  86  Wash. 
547,   150   Pac.   1132. 

[a]  Where  the  property  is  covered, 
at  the  time  of  the  sale,  by  a  mortgage 
which  is  subsequently  foreclosed,  and 
the  judgment  creditor  realizes  noth- 
ing, his  judgment  is  not  thereby  satis- 
fied. Schneider  v.  Johnson,  164  Mo. 
App.  639,  147  S.  W.  5.38.  Compare 
Covington  &  Cincinnati  Bridge  Co.  v. 
Walker,  2  Duv.    (Ky.)    150. 

[b]  The  levy  may  he  vacated  prior 
to  sale,  upon  application  of  plaintiff, 
where  it  is  shown  that  the  defendant 
has  no  title  to  the  property  levied  on. 
Tudor  V.  Taylor,  26  Vt.  444. 

47.  Eitter  f.  Henshaw,  7  Iowa  97. 

48.  Ark.— Sturdivant  r.  Ward,  90 
Ark.  321,  119  S.  W.  247,  134  Am.  St. 
Rep.  32.  Cal. — Scherr  r.  Himmelmann, 
53  Cal.  312.  Conn. — Cowles  r.  Bacon, 
21    Conn.    451,   56    Am.   Dec.    371. 

49.  Warner  r.  Helm,  6  111.  220; 
Henry  v.  Keys,  5  Sneed   (Tenn.)   488. 

Injunction  against  execution  gen- 
erally, see  the  title  "Judgments  and 
Decrees,  Enforcement  of." 

50.  Ark.— Caudle  v.  Dare,  7  Ark.  46. 
Cal.— Smith  v.  Reed,  52  Cal.  345.  la. 
Farmer  f.  Sasseen,  63  Iowa  110,  18 
N.  W.  714.  Ky. — Duvall  v.  Waggener, 
2  B.  Mon.  183;  Wilson  v.  Percival,  1 
Dana  419.  La. — Baham  v.  Langfield, 
16  La.  Ann.  156;  Eeboul  V.  Behren,  9 
La.   90.     Mass. — Gooch    v.    Atkins,    14 
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Mass,  378.  Minn, — Shelby  v.  Lash,  14 
Minn.  498.  Ohio, — Arnold  V.  Fuller's 
Heirs,  1  Ohio  458.  R.  I, — East  Green- 
wich Inst,  for  Savings  v.  Allen,  22  R. 
L   337,  47  Atl.   885. 

Effect  of  unproductive  or  void  sale 
■where  judgment  creditor  purchases,  see 
supra,  VI,  B,  2. 

51.  Ark. — Ringgold  v.  Edwards,  7 
Ark.  86.  Md. — Parker  v.  Sedwick,  5 
Md.  281.  S.  C— Todd  v.  Williamson,  1 
McCord  148. 

Evidence  and  presumptions  of  pay- 
ment of  judgments,  see  supra,  I,  D. 

[a]  But  a  return  of  satisfaction  ou 
an  execution,  which  fails  to  state  by 
whom  the  payment  was  made,  does  not 
operate  to  extinguish  the  lien  of  the 
judgment  on  the  judgment  debtor's 
land,  where  the  record  shows  the  ex- 
istence of  a  surety  who  was  entitled 
to  keep  the  judgment  alive.  Downey 
V.   Washburn,   79   Ind.   242. 

52.  Walters  v.  Moore,  90  N.  C.  41; 
Snead  v.  Rhodes,  19  N.  C.  386;  Estes 
V.  Cooke,  12  R.  I.   6. 

53.  Mitchell  v.  Hockett,  25  Cal.  538, 
85  Am.  Dec.  151;  Hawkeye  Ins.  Co. 
V.  Luckow,  76  Iowa  21,  39  N.  W.  923; 
Aultman  v.  McGrady,  58  Iowa  118,  12 
N.  W.  233. 

54.  Ga. — Sanders  v.  Etcherson,  36 
Ga.  404.  Mass.— Wood  v.  Mann,  125 
Mass.  319.  N.  J. — Runyan  v.  Weir,  8 
N.    ,L    L.    286. 

55.  Ala. — Houston  v.  Crutchfield's 
Admr.,  22  Ala.  76.  Ind.— State  v.  Sal- 
yers,  19  Ind.  432.    N.  Y,- Dubois  v.  Du- 
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D.  By  Arrest  of  Debtor  or  Discharge  Therefrom.  —  The  effect 
of  arrest  and  imprisonment  of  the  debtor  on  a  capias  and  his  dis- 
charge from  arrest,  as  a  satisfaction  of  the  judgment,  is  treated 
elsewhere  in  this  work.^" 

VII.  BY  RELEASE  OR  DISCHARGE.^ ■— A.  Generally.  — A 
judgment  may  he  satisfied  by  the  execution  of  a  release  thereof,  by 
the  legal  or  equitable  owner  of  the  judgment,''^  or  by  the  plaintiff's 
attorney  of  record,  upon  payment  to  him  of  the  amount  of  his  client's 
judgment.^'-'  The  form  and  requisites  of  the  release  are  governed  by 
the  law  of  the  state  in  which  it  is  executed  and  delivered,  although 
the  judgment  may  have  been  rendered  in  a  different  state;"''  but 
whether  an  instrument  or  covenant  amounts  to  a  release  depends  upon 
the  facts  and  circumstances  under  which  it  is  given,**^  except  where 
a  release  is  required  to  be  executed  under  seal.''- 

Such  a  release  must  be  supported  by  a  consideration,"^  even  where 
it  extends  to  only  a  part  of  the  property  bound,"*  unless  it  is  the 


bois,  2  Wend.  416;  Jackson  v.  Bowen, 
7  Cow.  13.  Vt. — Fifield  r.  Richardson, 
34  Vt.  410. 

Compare  supra,  VI,  A,  1,  b;  VI, 
B,  1. 

56.  See  the  title  ''Judgments  and 
Decrees,  Enforcement  of." 

57.  See    generally     the     title     "Re- 

58.  Pease  i-.  Sanderson,  188  111.  597, 
59  N.  E.  425;  Stilwell  v.  Carpenter,  62 
N.  Y.  639. 

[a]  A  joint  owner  (1)  of  a  judg- 
ment may  release  the  same  so  far  as 
his  interests  therein  can  affect  a  re- 
lease. Penn  v.  Edwards,  50  Ala.  63; 
Canadian  Bank  of  Cominerce  r.  Tin- 
ning, 15  Ont.  Pr.  (Can.)  401.  (2)  Thus 
a  partner  may  release  a  judgment  ren- 
dered in  favor  of  the  partnership.  Peo- 
ple ex  rcJ.  Tmmerman  v.  Devlin,  63 
Misc.  363,  118  N.  Y.  Supp.  478. 

59.  U.  S.— Erwin  v.  Blake,  8  Pet. 
18,  8  L.  ed.  852;  Union  Bank  of  George- 
town r.  Gearv,  5  Pet.  99,  8  L.  ed.  60. 
N.  J.— Wyckoff  r.  Bergen,  1  N.  .1.  L. 
214.  N.  Y. — Beers  v.  Hendricsson,  45 
N.    Y.    665,    revcrainfi    6    Eobt.    53. 

Payment  to  attorney  as  satisfaction 
of  judgment,   see   T,   A,   2. 

[a]  A  release  of  a  judgment  is  void, 
when  entered  of  record  by  one  who 
signs  the  release  as  attorney  of  rec- 
ord, but  is  not  such  attorney,  and 
has  no  authority  to  enter  such  re- 
lease, and  the  judgment  has  not  been 
paid.  Eounsaville  v.  Hazen,  33  Kan. 
71.   5   Pac.   422. 

60.  Beam  v.  Baruum,  21  Conn.  200. 


61.  Ind.— Plunkett  v.  Black,  117 
Ind.  14,  19  N.  E.  537.  Ky.— Scott  v. 
Sanders'  Heirs,  6  J.  J.  Marsh.  506. 
Mo. — Hempstead  r.  Hempstead,  32  Mo. 
134.  N.  Y.— Agate  v.  Sands,  8  Daly 
66  {afftrmed  in  73  N.  Y.  620);  People 
ex  rel.  Immerman  v.  Devlin,  63  Misc. 
363,  118  N.  Y.  Supp.  478.  Pa.— Chan- 
cellor V.  Schott,  23  Pa.  68. 

Form  and  sufficiency  of  entry  of  sat- 
isfaction,  see   infra,  VllI,  A. 

[a]  An  entry  on  the  margin  of  the 
record  of  a  judgment  of  revivor, 
acknowledging  satisfaction,  will  have 
the  effect  of  releasing  the  judgment. 
Schneider  v.  Maney,  242  Mo.  36,  145 
S.  W.  823. 

62.  Davis   V.  Bowker,  1   Xov.  4S7. 
[a]     Nothing  short  of  a  release  under 

seal  of  one  joint  wrongdoer,  or,  satis- 
faction of  the  demand,  is  available  as 
a  defense  by  others  jointly  liable  with 
him.  Tandrup  v.  Sampsell,  234  111. 
526,  85  N.  E.  331,  17  L.  R.  A.  (N.  S.) 
852. 

63.  Ind.— Plunkett  r.  Black,  117  Ind. 
14,  19  X.  E.  537-,  Wray  v.  Chandler, 
64  Ind.  146;  McClearv  r.  Chipman,  32 
Ind.  App.  489,  68  N.  E.  320.  Ky.— Col- 
lins V.  -Fawcett,  18  Ky.  L.  Eep.  1052, 
39  S.  W.  250.  Mo.— Winter  v.  Kansas 
Citv  Cable  Rv.  Co.,  73  Mo.  App.  173. 
N.  'Y.— VanNess  v.  Ransom,  164  App. 
Div.  483,  150  N.  Y.  Supp.  251.  Pa. 
Whitehill  r.  Wilson,  3  Penr.  &  W.  405, 
24  Am.  Dec.  326.  Can. — Maguire  f. 
Carr,  28  Nova  Scotia  431.  which  may 
consist  of  the   debtor's   note. 

64.  BeaU  v.  Elder,  35  La.  Ann.  1022. 
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purpose  of  the  jndgnient  creditor  to  abandon  or  renounce  his  judg- 
ment/'^ 

B.  On  Paktial  Payment/^  —  A  duly  executed  release  will  oper- 
ate to  satisfy  and  discharge  a  judgment,  upon  payment  of  a  part  only 
of  the  amount  due/^  when  a  mere  receipt  for  payment  "in  full"  will 
not,''^  since  the  law  ascribes  to  the  former  a  conclusive,  and  to  the 
latter  a  prima  facie,  character  only/^  So  also,  a  release  from  all 
lieibility  on  a  judgment,  executed  and  delivered  upon  payment  of  a 
portion  only  of  the  amount  of  the  judgment,  will  operate  as  a  satis- 
faction of  the  judgment,  on  a  verbal  agreement  to  that  effect,'^"  in 
a  voluntary  compromise  without  fraud  or  imposition  ;^^  especially 
where  such  partial  payment  is  accompanied  by  some  additional  con- 
sideration,'- or  where  a  third  person  furnishes  the  means  of  pay- 
ment." 

It  is  true  that  at  common  law,  a  parol  release  of  a  money  judg- 
ment,  in  consideration  of  the  payment  of  a  less  sum,  was  invalid, 


65.  Eamage  v.  Clements,  4  Bush 
(Ky.)  161;  MePherson  v.  United 
States  Fidelity  &  Guaranty  Co.,  33 
Ont.  L.  Eep.  (Can.)  524,  8  Ont.  W.  N. 
299,  6  Ont.  W.  N.  677,  26  Ont.  W.  E. 
620;  Labbe  v.  Eouthier,  8  Queb.  Q.  B. 
(Can.)  263;  Cameron  v.  Bradbury,  9 
Grant  Ch.  U.  C.  (Can.)   67. 

66.  Partial  payment  as  satisfaction 
of  judgment,   see   supra,   I,  C,  2, 

67.  Del. — Maclary  v.  Eeznor,  3  Del. 
Ch.  445.  Md.— Jones  v.  Eicketts,  7 
Md.  108;  Hardey  v.  Coe,  5  Gill  189; 
Geiser  r.  Kershner,  4  Gill  &  J.  305. 
N.  J.— Braden  v.  Ward,  42  N.  J.  L. 
518,  holding  that  a  release  under  seal 
is  an  exception  to  the  rule  "that  the 
payment  of  a  less  sum  will  not  satisfy 
a  debt."  N.  Y. — Beers  v.  Hendrics- 
son,  45  N.  Y.  665  (reversing  6  Eobt. 
53);  People  ex  rel.  Immerman  V.  Dev- 
lin, 63  Misc.  363,  118  N.  Y.  Supp. 
478. 

68.  Ala.— McArthur  v.  Dane,  61  Ala. 
539.  Colo.— Madeley  v.  White,  2  Colo. 
App.  408,  31  Pac.  181.  Me.— Bailey  v. 
Day,  26  Me.  88. 

See  also,  supra,  I,  C,  2. 

69.  Md.— Jones  v.  Eicketts,  7  Md. 
108.  Ohio.— Patterson  ;;.  Wilkins, 
Wright  501.  Pa.— Kerr's  Appeal,  104 
Pa.  282.  Tenn.— Brevard  v.  Summar,  2 
Keifik.    97. 

Evidence   of  payment,   see   supra,   I, 

70.  Conn. — Beam  v.  Barnum,  21  Conn. 
200.  Ind.— Jackson  v.  Olmstead,  87  Ind. 
92;  Wray  v.  Chandler,  64  Ind.  146.  la. 
Boardman  v.  Marshalltown  Grocery  Co., 
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105  Iowa  445,  75  N.  W.  343.  Kaa. 
Walrath  v.  Walrath,  27  Kan.  395;  Clay 
V.  Hoysradt,  8  Kan.  74.  Miss. — Case 
V.  Hawkins,  53  Miss.  702.  N.  C. — Boy* 
kin  V.  Buie,  109  N.  C.  501,  13  S.  E.  879. 
Ohio. — Harper  v.  Graham,  20  Ohio  105. 
Pa. — Hendrick  v.  Thomas,  106  Pa.  327, 
15  W.  N.  C.  72,  3  Kulp  81.  S.  C— Pin- 
son  V.  Puekett,  35  S.  C.  178,  14  S.  E. 
393.  Tex. — Thurmond  v.  Georgia  Bank 
(Tex.  Civ.  App.),  27  S.  W.  317.  Wash. 
Brown  v.  Kern,  21  Wash.  211,  57  Pac. 
798.  Wis.— Eeid  v.  Hibbard,  6  Wis. 
175. 

71.  Ackerman  v.  Ackerman,  44  N. 
J.  L.  173;  Baggs  v.  Hale,  25  Tex.  Civ. 
App.    309,   61    S.    W.    525. 

[a]  But  if  a  debtor  conceals  his 
property,  and  by  a  false  representation 
of  his  inability  to  pay,  induces  his 
creditor  to  compound  his  debt,  a  satis- 
faction piece  thus  procured  will  not 
discharge  the  judgment.  Ackerman  v. 
Ackerman,  44  N.  J.  L.  173. 

72.  111.— Neal  v.  Handley,  116  HI. 
418,  6  N.  E.  45,  56  Am.  St.  Eep.  784. 
Ind. — Bilsland  v.  McManomy,  82  Ind. 
139.  Me.— Keene  v.  Lord,  45  Me.  613. 
Md.— Booth  V.  Campbell,  15  Md.  569. 
Nev. — Davis  v.  Bowker,  1  Nev.  487. 
Wash.— Brown  v.  Kern,  21  Wash.  211, 
57   Pac.   798. 

73.  Ala.— Sanders  v.  Branch  Bank  at 
Decatur,  13  Ala.  353.  Ind.— Jones  v. 
Eansom,  3  Ind.  327.  Ky.— Hardesty  «. 
Graham,  8  Ky.  L.  Eep.  954,  3  S.  W. 
909.  N.  H.— Colburn  r.  Gould,  1  N.  H. 
279.  N.  Y.— Smith  v.  Gould,  84  Hun 
325,  32  N.  Y.  Supp.  373,  65  N.  Y.  St, 
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notwithstandini?  the   endorsement   of  such   release  upon   the   orij:in;:l 
execution  issued  upon  the  judgment."* 

C.  Of  One  of  Sever.yl  Joint  Debtors."  —  1.  Generally.  —  T'n- 
der  the  common-law  rule,  a  release  of  one  of  several  joint  debtors 
under  a  judgment,  operates  as  a  discharge  of  all;^^  but  apparently 
the  majority  of  the  authorities  now  hold  that  where  the  creditor,  in 
releasing  one  joint  debtor,  expressly  stipulates  that  his  rights  against 
the  others  shall  remain  unimpaired,  such  release  does  not  operate 
to  discharge  the  judgment  as  to  all.'^^ 


579;    Roberts   r.  Brandies,   44   ITun   4GS. 
N.  C— Currie  v.  Kennedy,  78  N.  C.  51. 

74.  See  the  following:  U.  S.— The 
Lulie  D.,  4  Biss.  249,  15  Fed  Cas.  No. 
8,602;  Cavender  r.  Grove,  4  Biss.  269, 
5  Fed.  Cas.  No.  2,530.  Cal.— Deland  v. 
Hiett,  27  Cal.  611,  87  Am.  Dec.  102. 
111.— Maxton  v.  Mount,  86  111.  App.  187. 
Md.— Campbell  v.  Booth,  8  Md.  107. 
Mass.— Weber  ;;.  Couch,  134  Mass.  26, 
4.;  Am.  Rep.  274;  Stratton  v.  Hill,  1.34 
Mass.  27;  Howe  v.  Mackay,  5  Pick.  44. 
N.  J.— Terhune  r.  Colton,  10  N.  J.  Eq. 
21.  N.  Y. — Garvey  v.  Jarvis,  54  Barb. 
179. 

Partial  payment  as  satisfaction  of 
judgment,   see   supra,   I,   C,   2. 

75.  Payment  by  one  joint  debtor  as 
satisfaction  of  judgment,  see  supra,  I, 
B,  1. 

76.  U.  S.— United  States  v.  Thomp- 
son, Gilp.  614,  28  Fed.  Cas.  No.  16,487. 
Haw.— Smithies  v.  Colburn,  20  Hawaii 
13S.  ni.— Winslow  V.  Leland,  128  111. 
304.  21  N.  E.  5S8;  Nickerson  v.  Suplee, 
174  111.  App.  136.  Ind.— Allen  v.  Wheat- 
ley,  3  Blackf.  332.  la.— Stoutenberg  r. 
Hiiisman,  93  Iowa  213,  61  N.  W.  017 
Md.— Booth  r.  Campbell,  15  Md.  569. 
Mich.— Beekman  r.  Svh  ester,  109  Mich. 
183,  66  N.  W.  1093,  "S  Det.  Leg.  N.  60. 
Mc— Weston  r.  Clark,  37  Mo.  568. 
Mont.— t  oilier   r.  Field,  1   Mont.  612. 

[a]  Effect  of  Release  of  Adminis- 
trator.— A  judgment  debtor,  upo;i  wdiom 
the  whole  of  a  joint  obligation  has 
fallen  by  reason  of  the  death  of  his 
codefendant,  is  not  diseharg-d  by  the 
release  of  the  administrator  under  oper- 
ation of  law  for  failure  to  bring  the 
fiction  as  to  him  within  the  statutory 
f'criod  for  suing  executors  and  ad- 
ministrators after  the  rejection  of 
claims.  Smithies  v.  Colburn,' 20  Hawaii 
138. 

77.  U.  S.— Tillitt  V.  Mann,  104  Fed. 
421,  43  C.  C.  A.  617;  U.  S.  r.  Murphv, 
15  Fed.  589,  11  Biss.  (C.  C.)   415.  Ark 


Hadley  v.  Bryan,  70  Ark.  197,  66  S. 
W.  921;  Pettigrew  Machine  Co.  v.  Har- 
m.on,  45  Ark.  291.  Cal.— Barnum  v. 
Cochrane,  139  Cal.  494,  73  Pac.  242. 
Del.— McDowell  v.  Bank  of  Wilmington 
&  Bran.,  1  Harr.  27;  Loekwood  v. 
Bates,  1  Del.  Ch.  435,  12  Am.  Dec.  121. 
111.— Nickerson  v.  Suplee,  174  111.  App. 
136.  la. — Gegner  v.  Warfield,  72  Iowa 
]],  33  N.  W.  240,  2  Am.  St.  Rep.  226; 
Bell  v.  Perry,  43  Iowa  368.  Kan.— Mis- 
souri, K.  &  T.  Rv.  Co.  r.  Haber,  56 
Kan.  717,  44  Pac.  G19;  Meixell  r.  Kirk- 
patrick,  29  Kan.  679.  Ky. — Brown';? 
Admrs.  r.  Little,  160  Kv.  765,  170  S. 
W.  168;  City  of  Louisville  r.  Nicholb-, 
158  Ky.  516,  165  S.  W.  660;  City  o( 
Covington  r.  Westbay,  156  Ky.  839,'  162 
S.  W.  91.  Mich. — Beekman  f.  Svlves- 
1cr,  109  Mich.  183,  66  N.  W.  1093,  3 
Det.  Leg.  N.  60.  Mo.— Schneider  r. 
IManey,  242  Mo.  36,  145  S.  W.  823; 
Hempstead  r.  Hempstead,  32  Mo.  134; 
Lewis  r.  Smith,  179  Mo.  App.  348,  166 
S.  W.  818.  Neb.— Council  Bluffs  Sav. 
Bank  r.  Griswold,  50  Neb.  753,  70  N. 
W.  376.  N.  y.— Whittemore  v.  Judd 
Linseed  &  S.  O.  Co.,  124  N.  Y.  565,  27 
N.  E.  244,  21  Am.  St.  Rep.  708  (af- 
firmed in  16  Daly  290,  10  N.  Y.  Supp. 
737,  32  N.  Y.  St.  316);  Marx  v.  Jones, 
36  Hun  290;  Irvine  r.  Millbank,  4 
.Tones  &  S.  264.  N.  C— Smith  v.  Rich- 
ards, 129  N.  C.  267,  40  S.  E.  5.  S.  C. 
Synimes  v.  Cauble,  72  S.  C.  330,  51  S. 
E.  862. 

[a]  Reason. — A  release  of  one 
joint  debtor,  wherein  the  creditor  re- 
serves his  right  against  the  others,  is 
construed  as  a  covenant  not  to  enforce 
collection  from  the  one  released.  111. 
Nickerson  r.  Suplee,  174  111.  App.  136. 
N.  Y.— Gilbert  r.  Finch,  173  N.  Y.  455, 
66  N.  E.  133,  93  Am.  St.  Rep.  623,  61 
L.  R.  A.  807;  Mecum  v.  Becker,  164 
App.  Div.  852,  149  N.  Y.  Supp.  974. 
Eng.— Duck   V.  Mayeu,  L.   R.   (1S92)   2 

o.  r?.  ."!  1. 
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As  to  Sureties. —  A  release  of  the  principal  debtor  in  a  judgment,"^ 
or  the  suspension,  by  agreement,  of  the  proceedings  against  him  for 
its  collection,'^  will  operate  to  discharge  the  surety;  and  a  release  of 
the  property  of  the  principal  debtor  from  the  lien  of  the  judgment, 
without  the'  consent  of  the  surety,  discharges  the  latter  pro  tanto.**" 
But  the  release  of  a  surety  from  a  joint  judgment  rendered  against 
him  and  his  principal,  does  not  operate  to  discharge  the  principal 
from  the  debt.*^  There  have  been  some  statutory  innovations  upon 
this  rule,  however.*- 

2.  Joint  Tort-Feasors.  —  A  release  of  one  or  more  joint  tort- 
feasors from  a  judgment  will  operate  to  release  the  judgment  as  to 
all,^^  unless  the  creditor  expressly  reserves  his  right  to  proceed 
against  those  who  are  not  by  the  express  terms  of  the  instrument 
released,^*  statutes  now  permitting  a  judgment  against  joint  tort- 
feasors to  be  compromised  and  discharged  as  to  one,  without  releas- 
ing  the   others   from  liability  for  the   unpaid  balance.^^     But  some 


[b]  An  unauthorized  release  of  one 
or  more  joint  debtors  does  not  operate 
as  a  satisfaction  of  the  judgment  as  to 
the  others,  and  they  cannot  plead  it  as 
a  discharge.  Bilby  f.  Woodward 
(Okla.),  148  Pac.  96.  See  Wood  v. 
Tvrrell    (R.  I.),  67  Atl.  429. 

'78.  Boffiuger  f.  Tuyes,  120  U.  S. 
198,  7  Sup.  Ct.  529,  30  L.  ed.  649;  An- 
thony f.  Capel,  53  Miss.  350. 

[a]  After  Payment  With  Misap- 
apropriated  Funds. — The  release  of  a 
judgment  upon  payment  thereof  by  the 
debtor,  with  funds  wrongfully  appro- 
priated by  him,  operates  to  discharge 
the  sureties,  although  plaintiff  is  ob- 
liged to  restore  the  money  paid  in  sat- 
isfaction. Lewis  V.  Smith,  179  Mo. 
App.   348,   166  S.  W.  818. 

[b]  A  release  of  one  set  of  sure- 
ties upon  whom  the  primary  liability 
rests,  will  operate  to  discharge  another 
set  whose  liability  is  secondary  to  the 
former.  Hinckley  v.  Kreitz,  58  N.  Y. 
583 

79.  Boffinger  v.  Tuyes,  120  U.  S.  198, 
7  Sup.  Ct.  529,  30  L.  ed.  649;  Storms 
v.  Thorn,  3  Barb.   (N.  Y.)  314. 

80.  Drexel  f.  Pusey,  57  Neb.  30,  77 
N.  W.  351;  Pearl  v.  Deacon,  24  Beav. 
186,  53  Eng.  Reprint  328,  1  De  G.  &  J. 
461. 

81.  Tatlow  V.  Crawford,  189  Mo. 
App.  184,  174  S.  W.  439;  Mortland  v. 
Himes,   8   Pa.   265. 

82.  Bunch  v.  United  States,  40  App. 
Cas.  (B.  C.)  156;  Tatlow  v.  Crawford, 
189  Mo.  Afjp.  184,  174  S.  W.  439. 

83.  Colo.— Ducey  v.  Patterson,  37 
Colo.    216,    86    Pac.    109,    119    Am.    St. 
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Rep.  284,  19  L.  R.  A.  (N.  S.)  1066.  111. 
iTaudrup  V.  Sampscil,  234  111.  526,  83 
N.  E.  331,  17  L.  R.  A.  (N.  S.)  852. 
Kan.— Edens  v.  Fletcher,  79  Kan.  139, 
98  Pac.  784,  19  L.  R.  A.  (N.  S.)  618; 
Railway  Co.  v.  McWherter,  59  Kan.  345, 
53  Pac.  135;  Westbrook  v.  Mize,  35 
Kan.  299,  10  Pac.  881.  Mich.— McBridc 
V.  Scott,  132  Mich.  176,  93  N.  AV.  243, 
102  Am.  St.  Rep.  415,  61  L.  R.  A.  445, 
1  Am.  &  Eng.  Ann.  Cas.  61.  Neb. 
Warden  v.  McConnell,  25  Neb.  558,  41 
N.  W.  548.  N.  Y.— Berg  v.  Bates,  153 
App.  Biv.  12,  137  N.  Y.  Supp.  1032. 
Pa.— Thomas  v.  Central  R,  Co.,  194  Pa. 
511,  45  Atl.  344.  Wash.— Abb  v.  North- 
ern Pac.  Ry.  Co.,  28  Wash,  428,  68  Pac. 
954,  92  Am.  St.  Rep.  864,  58  L.  R.  A. 
293. 

84.  U.  S.— Carey  v.  Bilby,  129  Fed. 
203,  63  C.  C.  A.  361.  la.— Bell  v.  Perry, 
43  Iowa  368.  Kan.— Edens  r.  Fletcher, 
79  Kan.  139,  98  Pac.  784,  19  L.  R.  A. 
(N.  S.)  618.  N.  Y.— Gilbert  v.  Finch, 
173  N.  Y.  455,  66  N.  E.  133,  93  Am.  St. 
Rep.  623,  61  L.  R.  A.  807;  Matthews  v. 
Chicopee  Mfg.  Co.,  3  Robt.  711.  Tex. 
Robertson  r.  Trammell,  37  Tex.  Civ.  53, 
83  S.  W.  258;  Id.  98  Tex.  364,  83  S.  W. 
1098.  Vt.— Sloan  v.  Herrick,  49  Vt. 
327.  W.  Va.— Bloss  v.  Plymale,  3  W. 
Va.   393,   100   Am.   Dec.   752. 

85.  See  generally  the  statutes,  and 
the  following:  Kan. — Missouri,  K.  & 
T.  Rv.  Co.  V.  Haber,  56  Kan.  717,  44 
Pac. '619;  Meixell  v.  Kirkpatrick,  29 
Kan.  679.  Mich. — Beekman  v.  Sylvester, 
109  Mich.  183,  66  N.  W.  1093,  3  Det. 
Leg.  N.  60.  N.  Y.— Walsh  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  204  N.  Y. 
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of  the  authorities  still  hold  that  such  a  release  operates  to  discharge 
all  the  defendants,  notwithstanding  such  stipulation  to  the  contrary.*^ 

D.  As  Result  of  Agreement,  —  An  agreement  by  a  judgment 
creditor  to  release  a  judgment  in  consideration  of  part  payment  there- 
of, or  of  payment  in  securities,  property  or  services,  will  be  binding 
upon  him,  when  supported  by  a  consideration,**^  and  performed  in 
good  faith  by  the  debtor.^^  An  agreement  to  satisfy  or  discharge  a 
judgment,  entered  into  before  it  is  rendered,  will  be  supported,  where 
th'Te  is  no  design  to  defraud  others  thereby,  and  when  it  has  no  such 
effoct.«« 

E.  Effect  of  Release. °"  —  A  judgment,  when  once  paid  off  or  sat- 
isfied, cannot  thereafter  be  restored  to  life  or  vitality  by  any  agree- 
mient  of  the  parties,  or  one  of  them  and  a  third  party.^^  A  release 
obtained  by  fraud  or  false  representations,  however,  may  be  avoided 
by  the  injured  party.®^ 

A  release  of  one-half  of  a  judgment  by  the  creditor  is  not  a 
vacation   of    the   judgment,   but    is    a    satisfaction   pro    tanto    only.**^ 

F.  Discharge  in  Bankruptcy.  —  The  effect  of  a  discharge  in  bank- 


5h,  97  N.  E.  408,  37  L.  R.  A.  (N.  S.) 
1137;  Marx  v.  Jones,  36  Hun  290;  Ir- 
vine V.  Milbauk,  14  Abb.  Pr.  N.  S.  408. 

86.  U.  S.—O 'Shea  r.  New  York,  eto. 
R.  Co.,  105  Fed.  559,  44  C.  C.  A.  601; 
Babcock  &  Wilcox  Co.  v.  Pioneer  Iron 
Works,  34  Fed.  338.  Colo.— Ducey  v. 
Patterson,  37  Colo.  216,  86  Pae.  109, 
119  Am.  St.  Rep.  284,  9  L.  R.  A.  (N. 
S.)  1066.  la.— Dorgan  v.  Piehn,  84 
Iowa  564,  51  N.  W.  34.  Md.— Gunther 
r.  Lee,  45  Md.  60,  24  Am.  Rep.  504. 
N.  Y. — Delong^  V.  Curtis,  35  Hun  94; 
Mitchell  r.  Allen,  25  Hun  543;  Brogan 
t'.  Hanan,  55  App.  Div.  92,  66  N.  Y. 
Supp.  1066;  Smith  i'.  Consolidated  Gas 
Co.,  36  Misc.  131,  72  N.  Y.  Supp.  1084. 
Ohio.— Ellis  V.  Bitzer,  2  Ohio  89,  15 
Am.  Dec.  534.  Va. — Ruble  v.  Turner,  2 
Hen.  &  M.  38.  Wash.— Abb  v.  North- 
ern Pac.  Rv.  Co.,  28  Wash.  428,  68  Pae. 
954,  92  Am.  St.  Rep.  864,  58  L.  R.  A. 
293. 

87.  Cal. — Musser  v.  Graj',  31  Pac. 
568.  la. — German  Bank  r.  Iowa  Iron 
Works,  123  Iowa  516,  99  N.  W.  174. 
Me.— Thaver  v.  Mowrv,  36  Me.  287. 
Md.— Booth  r.  Campbell,  15  Md.  569. 
Minn.— Ives  r.  Phelps,  16  Minn.  451. 
Neb.— Bax  r.  Hoaglaud,  13  Neb.  571, 
14  N.  W.  514.  N.  C— Harris  r.  Mott, 
97  N.  C.  103,  1  S.  E.  547;  Hardv  f. 
Reynolds,  69  N.  C.  5.  Pa.— Fowler  v. 
Smith,  153  Pa.  639,  25  Atl.  744;  Pot- 
ter r.  Hartuett,  148  Pa.  15,  23  Atl. 
10U7. 


Release  of  judgment  on  part  pay- 
ment,  see   supra,   \'1I,   B. 

88.  Ala.— Pharis  r.  Leachman,  20 
Ala.  662.  Ind.— I'lunkett  r.  Black,  117 
Ind.  14,  19  N.  E.  537.  Ky.— Casey  v. 
Harris,  2  Litt.  172.  Minn.— Walker  V. 
Crosby,  38  Minn.  .34,  35  N.  W.  475. 
N.  J.— Admrs.  of  Earle  r.  Earle,  20  N. 
J.  L.  347.  N.  Y.— Terrett  i:  Brooklyn 
Imp.  Co.,  87  N.  Y.  92.  Pa.— Maute' v. 
Gross,  56  Pa.  250,  94  Am.  Dec.  62; 
Schilling  r.  Durst,  42  Pa.  126;  Malone 
I.  Philadelphia,  etc.  R.  Co.,  1  Clark 
380.  Tenn.— Young  v.  Fugett,  1  Lea 
447.  Tex. — Thurmond  r.  Georgia  Bank 
(Tex.  Civ.  App.),  27  S.  W.  317.  Can. 
Maguire  v.  Carr,  28  Nova  Scotia  431. 

89.  Church  r.  Simpson,  25  Towa  408. 

90.  Effect  of  satisfaction  on  right 
of   appeal,    see   in  fro,   XI. 

91.  See  the  following:  Cal. — Mc- 
Carty  V.  Christie,  13  Cal.  79.  la. 
Weiser  r.  Ross,  150  Iowa  353,  130  N. 
W.  387.  Ky. — Thomas'  Admr.  r.  Mays- 
ville  St.  Rv.  &  Transfer  Co.,  136  Kv. 
446.  124  S."  W.  398;  Roberts  r.  Bruce. 
91  Kv.  379,  15  S.  W.  872.  Neb.— Henry 
&  Coatsworth  Co.  v.  Halter,  58  Neb. 
685,  79  N.  W.  616.  Tenn.— Finley  r. 
Gaut,  8  Baxt.   148. 

92.  Del. — TMaclarv  r.  Reznor,  3  Del. 
Ch.  445.  Ind.— Wray  r.  Chandler,  64 
Tud.  146;  Ritenour  r."  :Nrathews,  42  Ind. 
7.  N.  Y.— Van  Ness  r.  Ransom,  164 
App.  Div.   483,  150   N.  Y.  Supp.  251. 

93.  Carr  i;.  Mason,  44  Me.  77. 
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niptcv  ns  a  release  or  satisfaction  of  the  judgment  is  fully  treated 
elsewhere.^* 

VIII.  ENTRY  OF  SATISFACTION.  —  A.  Generally.  —  Wlion 
a  judgment  is  satisfied,  an  acknowledgment  or  certification  of  tlie 
fact  should  be  entered  upon  the  record  thereof  by  the  owner  of  the 
judgment  or  his  attorney  of  record  therein. ^^  In  some  jurisdictions 
such  entry  may  be  made  by  the  clerk  of  the  court  upon  an  acknowledg- 
ment of  satisfaction  or  order  in  writing  of  the  judgment  creditor  cr 
his  attcrnoy  of  record.^*^  Such  an  entry  is  prima  facie  evidence  of 
the  satisfaction  of  the  judgment;"^  it  may  be  explained  or  contra- 
dicted, however.^^ 

Partial  Satisfaction.  —  Credit  should  be  entered  on  the  record  of  any 
partial  payment  made  on  a  judgment. ^^ 

Form  and  Sufficiency.! — Generally  it  is  not  essential  that  any  par- 
ticular form  of  words  shall  be  used  to  acknowledge  satisfaction  of  a 
judgment.-     When   the  convenience  of  the  parties  requires  it,  how- 


94.  See  the  title  "Release." 

95.  U.  S. — Naretti  v.  Scully,  133 
Fed.  828.  Kan. — Rounsaville  v.  Hazen, 
33  Kan.  71,  5  Pac.  422.  Mo. — Kansas 
Citv  r.  Forsee,  168  Mo.  App.  213,  153 
S.  "W.  572.  N.  Y. — Booth  v.  Farmers' 
&  M.  Nat.  Bank,  4  Lans.  301;  Lownda 
r.  Remsen,  7  Wend.  35,  Pa.— Miller  v. 
Preston,  154  Pa.  63,  25  Atl.  1041  {af- 
firming 30  W.  N.  C.  240);  Melntire  v. 
Irwin,  1    Cliest.   Co.  Rep.  457. 

[a]  The  nominal  plaintiff  in  whose 
name  a  judgment  is  recovered  for  the 
benefit  of  another  cannot  satisfy  such 
judgment.  Hutmacher  v.  Anheuser- 
Busch  Brewing  Assn.,  71   111.  App.  154. 

[b]  "A  general  attorney  has  not 
the  power  to  satisfy  a  judgment  ob- 
tained by  confession  without  the  aid 
of  his  professional  skill,  unless  author- 
ized specially  to  do  so."  Zimmerman 
V.  Floyd,  27  Pa.  Co.  Ct.  385. 

[c]  Where  a  judgment  stands  in 
tlie  name  of  one  of  the  executors  of  an 
estate,  "as  executor,  'etc.,"  such  words 
may  be  considered  as  descriptio  per- 
sonae,  and  a  co-executor  is  not  au- 
thorized to  satisfy  the  judgment.  Mel- 
cher  1-.  Harding,  17  Wklv.  Dig.  (N.  Y.) 
368,  N.  Y.  Daily  Reg.,  Oct.  5,  1883. 

[d]  Entry  on  appearance  docket  in- 
sufficient; entry  upon  the  judgment 
docket  or  judgment  roll  necessary. 
Rounsaville  v.  Hazen,  33  Kan.  71,  5 
Pac.  422. 

Compelling  entry  of  satisfaction,  see 
infra,  VI II,  B. 

96.  Md.— Waters  v.  Engle,  53  Md, 
179;    Campbell    f.    Booth,    8    Md.    107. 
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N.  Y. — Lownds  v.  Remsen,  7  Wend.  35; 
Booth  r.  Farmers'  &  M.  Nat.  Bank,  4 
Lans.  301;  Faulkner  v.  Suydam,  7  Robt. 
614;  Rochester  Distilling  Co.  v.  Deven- 
dorf,  72  Hun  622,  25  N.  Y.  Supp.  529, 
54  N.  Y.  St.  864.  Pa.— Harner's  Ap- 
peal, 94  Pa.  489,  9   W.  N.  C.  101. 

97.  Ark. — Carter  v.  Adamson,  21 
Ark.  287.  Ind. — Downey  v.  Washburn, 
79  Ind.  242.  Mo. — Schneider  v.  Manev, 
242  Mo.  36,  145  S.  W.  823;  Weston  'v. 
Clark,  37  Mo.  568.  N.  Y.— Packard  v. 
Hill,  7  Cow.  434;  Rochester  Distilling 
Co.  V.  Devendorf,  72  Hun  622,  25  N.  Y. 
Supp.  529;  Fluogelman  v.  Armstrong, 
59  Misc.  506,  110  N.  Y.  Supp.  967.  N.  C. 
Isler  D.  Murphy,  83  N.  C.  215.  Pa. 
Kerr's  Appeal,  104  Pa.  282.  Tenn. 
Gentry  v.  Wagner,  9  Lea  682.  Wash. 
Carmack  v.  Drum,  32  Wash.  236,  73 
Pac.  377,  785.  Can.— Toronto  General 
Trusts  Corp.  v.  Central  Ont.  R.  W.  Co., 
5  Ont.  W.  R.  544.  And  see  Maguire  V 
Carr,  28  Nova  Scotia  431. 

98.  See   infra,   IX,   A. 

99.  Ky. — Brandenburgh  v.  Beach,  17 
Kv.  L.  Rep.  560,  32  S.  W.  168.  Minn. 
Wolford  r.  Bowen,  57  Minn.  267,  59 
N.  W.  195.  Mo. — Kansas  City  v.  For- 
see, 168  Mo.  App.  213,  153  S.  W.  572. 
Utah.— Blake  v.  Farrell,  31  Utah  110, 
86   Pac.   805. 

Compelling  entry  of  partial  satis 
faction,   see   infra,  VIII,  B,  1. 

1.  Form  and  sufficiency  of  release, 
see  supra,  VII,  C. 

2.  Morriss   v.   Harveys,   75   Va.   726. 
[a]      "It    is    not    essential    that    any 

])articular  form  of  words  shall  be  used. 
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ever,  a  satisfaction  piece  may  be  executed  by  the  owner  of  the  judp:- 
ment  or  his  attorney,  acknowledging  satisfaction  of  the  judement, 
and  delivered  to  the  judgment  debtor,  to  be  filed  for  entry  upon  the 
judgment  record.^ 

B.  Compelling  Entry  of  Satisfaction.  —  1.  Generally.  —  "WTiere 
a  judgment  has  been  paid,  or  the  obligation  is  otherwise  discharged, 
and  the  judgment  creditor  refuses  to  acknowledge  payment  or  enter 
satisfaction  thereof,  the  court  may  order  satisfaction  to  be  entered.* 
Such  power  is  conferred  on  the  courts  by  express  provision  of  statute 


as  'full  satisfaction,'  or  'absolute  pay- 
ment,' but  any  language  "will  be  suffi- 
cient, which,  with  the  surrounding  cir 
cumstances,  plainly  indicates  a  satis- 
faction of  the  debt  by  the  adoption  and 
acceptance  of  a  new  and  different  se 
curity."  Morriss  v.  Harveys,  75  Va. 
726. 

[b]  The  term  "settled,"  appearing 
in  a  docket  entry,  must  be  understood 
to  mean  "satisfied,"  and  be  taken  as 
a  judicial  act,  not  open  to  question  in 
a  collateral  proceeding.  Tabler  v 
Castlfl,  22  Md.  94. 

[c]  A  quit-claim  deed,  executed  for 
the  purpose  of  releasing  the  lien  of  a 
judgment,  will  not  operate  as  a  satis- 
faction of  the  judgment  as  to  a  parcel 
of  land  which  was  omitted  in  record- 
ing the  deed,  so  that  it  did  not  ap- 
pear on  the  record,  although  it  was 
properly  described  in  the  deed.  HuflP 
f.  Morton,  83  Mo.  399. 

[d]  Signature  of  Clerk  Necessary. 
An  entry  by  the  clerk  appearing  upon 
the  margin  of  a  judgment  record  stat- 
ing that  plaintiff  appeared  in  open 
court  and  acknowledged  satisfaction  of 
the  judgment,  but  to  which  no  signa- 
ture or  attestation  was  affijsed,  will  not 
suflSce  to  satisfy  such  judgment  of  rec- 
ord.    Cummins  v.  Webb,  4  Ark.  229. 

3.  Booth  V.  Farmers'  &  Mech.  Nat. 
Bank,  50  N.  Y.  396;  Pettengill  v. 
Mather,  16  Abb.  Pr.  (N.  Y.)  399; 
Lownds  f.  Remsen,  7  Wend.  (N.  Y.)  35; 
Earley  v.  St.  Patrick's  Church  Soc,  81 
Hun  369,  30  N.  Y.  Supp.  979;  Matter 
of  Wilcox,  1  Misc.  55,  21  N.  Y.  Supp. 
780;  Carr  v.  Coulter,  2  Ont.  Pr.  (Can.) 
226;  Darling  v.  Wright,  3  U.  C.  L.  J. 
(Can.)  50;  Rudall  v.  Hurd,  3  IT.  C.  L. 
J.  (Can.)  14;  Pawson  v.  Wightman,  2 
U.  C.  L.  J.   (Can.)'  184. 

Ta]  A  written  acknowledgment  of 
satisfaction,  executed  by  the  president 
of  a  corporation,  is  binding  upon  sucli 
corporation  even  where  the  instrument 


is  not  executed  in  its  name,  if  it  shows 
on  its  face  that  it  was  executed  by 
such  president  in  his  official  capacity. 
Booth  V.  Farmers'  &  M.  Nat.  Bank,  50 
N.  Y.  396. 

4.  U.  S. — Macrum  v.  United  States, 
154  Fed.  653,  83  C.  C.  A.  427;  Medford 
V.  Dorsev,  2  Wash.  467,  16  Fed.  Cas. 
No.  9,390.  Ga.— Watts  r.  Norton,  R. 
M.  Charlt.  353.  111.— Reid  v.  O'Brien, 
86  111.  App.  128.  Ind.— Kusler  v.  Cro- 
foot,  78  Ind.  597;  Beard  v.  Millikan, 
68  Ind.  231.  la.— Dunton  v.  McCook, 
120  Iowa  444,  94  N.  W.  942.  Minn. 
Warren  v.  Ward,  91  Minn.  254,  97  N. 
W.  886;  Lough  v.  Pitman,  26  Minn.  345, 
4  N.  W.  229;  Ives  v.  Phelps,  16  Minn. 
451.  Neb. — Hanker  v.  Sine,  47  Neb. 
736,  66  N.  W.  840.  N.  J.— Jones  v. 
Schmidt,  55  N.  J.  L.  504,  27  Atl.  902; 
Delaware  &  Lackawanna  R.  Co.  v. 
Blair,  28  N.  J.  L.  139;  Van  Winkle  r. 
Owen,  54  N.  J.  Eq.  253,  34  Atl.  400. 
N.  Y.— Trinity  Church  r.  Higgius,  48 
N.  Y.  532;  liolmes  v.  Van  Sickle,  2 
How.  Pr.  184;  Hamlin  r.  Boughton,  4 
Cow.  65;  Briggs  v.  Thompson,  20  Johns. 
294;  Pabst  Brewing  Co.  v.  Rapid  S.  F. 
Co.,  56  Misc.  445,  107  N.  Y.  Supp.  163. 
N.  C— Foreman  v.  Bibb,  65  N.  C.  128. 
Ore. — Vaughan  r.  Canby  Canal  Co.,  68 
Ore.  566,  137  Pac .  784;  Portland  Con- 
struction Co.  V.  O'Neil,  24  Ore.  54,  32 
Pac.  764;  Provost  r.  Millard,  3  Ore. 
370.  Pa.— Lindlev  r.  Ross,  137  Pa.  629, 
20  Atl.  944.  Tex.— Texas  Cent.  R.  Co. 
r.  Andrews,  28  Tex.  Civ.  App.  477,  67  S. 
W.  923.  Wash.— Hanna  v.  Savage,  21 
Wash.   555,   58   Pac.   1069. 

[a]  But  a  court  of  law  is  without 
power,  after  the  term  at  which  the 
judgment  was  entered,  to  order  satis- 
faction for  matters  which  existed  at 
the  time  the  judgment  was  ■entered 
which  might  have  been  pleaded  and 
proved  in  bar.  ^McDonald  r.  Holdom, 
'208  HI.  128,  70  N.  E.  21;  Jarman  V. 
Saunders,  64  N.  C.  367. 
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in  some  jurisdictions.'^  The  court  may  likewise  compel  the  entry  of 
a  partial  satisfaction,  or  credit  for  a  partial  payment,  of  a  judg- 
ment.^ 

2.  Proceedings  To  Compel  Entry.  —  a.  Generally.  —  A  judgment 
debtor  may  proceed  by  motion,  entitled  as  of  the  original  action,  in 
the  court  having  jurisdiction  thereof,^  and  duly  noticed,^  or  by  rule 
to  show  cause,^  to  compel  the  entry  of  satisfaction  of  a  judgment 


5.  See  generally  the  statutes,  and 
the  following:  111. — Nickerson  v.  Sup- 
lee,  174  111.  App.  136.  Minn.— Ives  v. 
Phelps,  W  Minn.  451.  Mont.— Work 
V.  Northern  Pac.  E.  Co.,  11  Mont.  513, 
29  Pac.  280.  N.  J. — Homan  v.  Taylor, 
79  N.  J.  Eq.  221,  80  Atl.  326.  N.  Y. 
Wood  V.  New  York,  44  App.  Div.  299, 
60  N.  Y.  Supp.  759.  N.  0.— Brown  f. 
Hobbs,  154  N.  C.  544,  70  S.  E.  906. 
Pa,— Felt  V.  Cook,  95  Pa.  247.  Utah. 
Blake  v.  Farrell.  31  Utah  110,  86  Pac. 
805. 

[a]  Such  statutes  should  be  strictly 
complied  with.  N.  Y. — Wood  v.  New 
York,  44  App.  Div.  299,  60  N.  Y,  Supp. 
759.  Pa.— Felt  v.  Cook,  95  Pa.  247. 
Utah.— Blake  v.  Farrell,  31  Utah  110, 
86  Pac.  805. 

6.  Ala. — Perrine  v.  Carlisle,  19  Ala. 
686.  m.— Hems  v.  Arnold,  188  HI.  527, 
59  N.  E.  421.  S.  C— Coclough  r. 
Ehodus,  2  Eich.  L.  76.  Utah.— Blake 
V.  Farrell,  31  Utah  110,  86  Pac.  805. 

7.  See  the  following:  U.  S.— Mac- 
rum  V.  United  States,  154  Fed.  653,  83 
C.  C.  A.  427.  Ala.— Pilcher  v.  Hick- 
man, 148  Ala.  517,  41  So.  741;  Bruce 
V.  Barnes,  20  Ala.  219;  Chandler  v. 
Faulkner,  5  Ala.  567.  Cal. — Buckeye 
Eofining  Co.  v.  Kelly,  163  Cal.  8,  124 
Pac.  536,  Ann.  Cas.  1913E,  840;  Wood 
V.  Currey,  49  Cal.  359;  March  v.  Bar- 
net,  1  Cal.  App.  583,  82  Pac.  697.  lU. 
Harding  v.  Hawkins,  141  111.  572,  31 
N.  E.  307,  33  Am.  St.  Eep.  347;  Eus- 
sell  V.  Hugunin,  2  111.  562,  33  Am.  Dec, 
423;  Nickerson  v.  Suplee,  174  111.  App. 
136;  People  r.  Weimer,  94  111.  App.  112; 
Eeid  V.  O'Brien,  86  111.  App.  128.  Ind. 
Wilson  V.  Brookshire,  126  Ind.  497,  25 
N.  E.  131,  &  L.  E.  A.  792.  la.— Dun- 
ton  V.  McCook,  120  Iowa  444,  94  N. 
W.  942.  Minn. — Warren  v.  Ward,  91 
Minn.  254,  97  N.  W.  886;  Woodford  v. 
Eevnolds,  36  Minn.  155,  30  N.  W.  757; 
Laugh  V.  Pitman,  26  Minn.  345,  4  N. 
W.  229.  Miss.— The  Planters  Bank  v. 
Spencer,  3  Smed.  &  M.  305.  Neb. 
Manker  v.  Sine,  47  Neb.  736,  60  N. 
W.  840.     N.  J.— Coulter  v.  Kaighn,  3Q 
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N.  J.  L.  98;  Delaware  &  Lackawanna 
E.  Co.  V.  Blair,  28  N.  J.  L.  139;  Wad- 
dle V.  Dayton,  8  N.  J.  L.  174;  Jones  v. 
Oliver,  8  N.  J.  L.  86;  Homan  v.  Tay- 
lor, 79  N.  J.  Eq.  221,  80  Atl.  326. 
N.  Y.— Shumway  v.  Cooley,  9  Hun  131; 
Hamlin  r.  Boughton,  4  Cow.  65;  Mum- 
ford  V.  Stockier,  1  Cow.  178;  Briggs  v. 
Thompson,  20  Johns.  294;  Gross  1>. 
Pennsylvania  P.  &  B.  E.  Co.,  65  Hun  191, 
20  N.  Y.  Supp.  28,  47  N.  Y.  St.  374; 
Pabst  Brewing  Co.  v.  Eapid  Safety  Fil- 
ter Co.,  56  Misc.  445,  107  N.  Y.  Supp. 
163;  Pabst  Brewing  Co.  r.  Eapid  Safety 
Filter  Co.,  54  Misc.  305,  105  N.  Y.  Supp. 
962;  Callanan  v.  Oilman,  23  Jones  & 
S.  511,  2  N.  Y.  Supp.  702.  N.  0. 
Brown  v.  Hobbs,  154  N.  C.  544,  70  N. 
C.  544,  70  S.  E.  906;  Foreman  v.  Bibb, 
65  N.  C.  128.  Ohio. — Harper  v.  Gra- 
ham, 20  Ohio  105.  Ore. — Vaughan  v. 
Canby  Canal  Co.,  68  Ore.  566,  137  Pac. 
784;  Portland  Construction  Co.  v, 
O'Neil,  24  Ore.  54,  32  Pac.  764;  Pro- 
vost V.  Millard,  3  Ore.  370.  Tenn. 
Marsh  v.  Haywood,  6  Humph  210.  Va. 
Smock  V.  Dade,  5  Eand.  639,  16  Am. 
Dec.  780.  Wash. — Hanna  v.  Savage,  21 
Wash.  555,  58  Pac.  1069. 

8.  Ala. — Armstrong  v.  Harper,  63 
Ala,  523;  McKissack  v.  Davis,  18  Ala. 
315;  Clements  v.  Crawford,  1  Ala.  531. 
N.  J.— Waddle  v.  Dayton,  8  N.  J.  L. 
174  (holding  that  notice  to  the  executor 
or  administrator  of  plaintiff's  attor- 
ney of  a  motion  to  enter  satisfaction 
of  a  judgment  is  not  sufficient);  How- 
ard V.  Eichman,  1  N.  J.  L.  139.  N.  Y. 
Ward  V.  Beebe,  17  Abb.  Pr.  1;  Mum- 
ford  V.  Stocker,  1  Cow,  176;  Briggs  v 
Thompson,   20    Johns.    294. 

9.  N.  J.— First  Nat.  Bank  v.  Hoff- 
man, 68  N.  J.  L.  245,  52  Atl.  280; 
Jones  V.  Schmidt,  55  N.  J.  L.  504,  27 
Atl.  902;  Hankinson  v.  Hummer,  12  N. 
J  L.  64,  Ore, — Day  v.  Larsen,  30  Ore. 
247,  47  Pac.  101.  Pa. — Hottenstein  v. 
Haverlv,  185  Pa.  305,  39  Atl.  946;  Eey- 
nolds  V.  Barnes,  76  Pa.  427;  Horner  V. 
Hower,  39  Pa.  126;  M.  Berger  &  Co.  f}. 

'  Weiss,  23  Pa.  Dist.  349;     Heidelbaugh 
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whioh  ho  has  paid.  The  same  results  are  sometimes  reached  by  a 
petition  for  a  supersedeas,  especially  when  the  execution  is  in  the 
hands  of  an  officer  for  collection.^"  And  one  interested  may  even 
proceed  by  mandamus  to  compel  the  entry  of  satisfaction  of  a  judg- 
ment. ^^ 

Separate  Action  or  Suit.  —  The  judgment  debtor  may  bring  an  action 
at  law  against  the  judgment  creditor  or  his  assignee  or  legal  represen- 
tative to  compel  the  entry  of  satisfaction  of  a  judgment  which  he  has 
paid."  So  also,  he  may  file  a  bill  in  equity  to  have  satisfaction  of 
a  judgment  decreed,  especially  where  the  creditor  is  attempting  to 
enforce  its  collection;"  but  such  a  bill  will  not  lie  where  an  adequate 
remedy  at  law  is  to  be  had,^^  or  where  the  party,  having  had  in  his 
power  the  means  of  defense  to  the  action  at  law,  neglected  them,  and 
suffered  the  recovery  to  be  had  against  him  as  a  consequence.^^ 

b.  Parties.  —  In  an  action  or  proceeding  for  entry  of  satisfaction 
wherein  an  issue  of  fact  is  raised,  all  parties  interested  therein"  must 


V.  Thomas,  11  Lane.  Bar  49;  Com.  v, 
Huber,  5  Pa.  L.  J.  331,  3  Clark  383. 

10.  Bower  v.  Saltmarsh,  19  Ala.  274; 
Marsh  v.  Haywood,  6  Humph.  (Tenn.) 
210;  Hewett  v.  Hill's  Securities,  3 
Yerg.  (Tenn.)  241;  Young  v.  Bead,  3 
Yerg.   (Tenn.)    296. 

11.  See  People  ex  rel.  Immerman  v. 
Devlin,  63  Misc.  363,  118  N.  Y.  Supp. 
478. 

[a]  Where  a  clerk  of  the  court  re- 
fuses to  enter  satisfaction  of  a  judg- 
roent  on  the  judgment  records  of  his 
office,  when  authorized  and  directed  so 
to  do  by  a  duly  executed  satisfaction 
piece,  a  mandamus  will  be  granted  di- 
recting him  to  make  such  entry.  People 
ex  rcl.  Immerman  v.  Devlin,  63  Misc. 
363,  118  N.  Y.  Supp.  478. 

12.  Ind.— Beard  v.  Millikan,  68  Ind. 
2^1.  Minn. — Warren  v.  Ward,  91  Minn. 
254,  97  N.  W.  886;  Walker  r.  Crosby, 
3S  Minn.  34,  35  N.  W.  475;  Woodford 
V.  Reynolds.  36  Minn.  155,  30  N.  W. 
757.  N.  Y.— Hare  v.  De  Young,  39 
Miso.   366,   79   N.   Y.   Supp.   868. 

[a]  A  separate  action,  in  which  all 
who  are  interested  are  made  parties, 
is  the  only  adequate  and  proper  rem- 
edy, especially  where  some  in  interest 
w-ere  not  parties  to  the  original  action. 
Mayer  r.  Sparks,  3  Kan.  App.  602,  45 
Pac.  240. 

[b]  Entry  may  be  obtained  by  an 
action  to  compel  a  set-off,  wliere  the 
party  against  whom  relief  is  sought  is 
insolvent.  Keightley  v.  Walls,  27  Ind. 
384. 

13.  Ga.— Scogiu  v.  Beall,  50  Ga.  88. 


Ind.— McQuat  v.  Cathcart,  84  Ind.  567. 
Md.— Ahl  V.  Ahl,  71  Md.  555,  18  Atl. 
959.  N.  Y.— Mallory  v.  Norton,  21 
Barb.  424,  holding  that  where  a  de- 
fendant cannot  obtain  relief  from  the 
enforcement  of  execution  on  a  judg- 
ment that  has  been  paid,  by  motion, 
or  order  of  stay,  he  may  file  a  bill  in 
equity  for  a  decree  to  have  the  judg- 
ment satisfied  of  record.  Ore. — Provost 
V.  Millard,   3   Ore.   370. 

Injunction  against  execution,  see  the 
title  "Judgments  and  Decrees,  Enforce- 
ment of." 

[a]  The  payment,  by  one  not  liable 
therefor,  of  a  pajt  of  a  judgment 
against  an  insolvent  debtor,  is  suffi- 
cient consideration  to  support  an  agree- 
ment on  the  part  of  the  creditor  to 
satisfy  the  judgment,  and  equity  will 
enforce  the  agreement.  Smith  ;;. 
Gould,  84  Hun  325,  32  N.  Y.  Supp.  373, 
65  N.  Y.  St.  579.  Payment  by  stranger 
as  satisfaction  of  judgment,  see  supra, 
I,  B,  3. 

14.  Macrum  v.  United  States,  154 
Fed.  653,  8.-?  C.  C.  A.  427.  See  generally 
the  title   "Legal  Remedy." 

15.  Galena  &  S.  W.  R.  Co.  V.  En- 
nor,  116  111.  55,  4  N.  E.  762. 

[a]  This  rule  does  not  apply,  how- 
ever, to  the  defense  of  set-off,  but  only 
to  such  defenses  as  are  required  to  be 
made  in  the  action  in  which  the  judg- 
ment is  rendered.  Chicas^o,  D.  &  V.  R. 
K.  Co.   r.  Field.   86   111.   270. 

16.  Ind.— Shields  v.  Moore,  84  Ind. 
440.  Miss. — Parchman  v.  Conway,  28 
Miss.  85;  Long  v.  Shackleford,  25  Miss. 
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be  made  parties  thereto,  as  otherwise  such  interested  parties  will  not 
be  bound  by  the  order  of  the  court  therein." 

c.  Pleadings.  —  In  an  action  to  compel  satisfaction  of  a  judgment, 
the  complaint  must  not  only  allege  payment,  or  other  facts  relied  on 
as  constituting  a  discharge  of  the  judgment,^^  but  it  must  also  aver 
that  the  judgment  creditor  accepted  such  payment  in  satisfaction  of 
his  judgment.^^  Where  a  joint  judgment  debtor  seeks  a  release  from, 
or  the  satisfaction  of,  a  judgment  on  the  ground  that  it  has  been 
paid  by  his  joint  tort-feasor,  he  must  allege  that  the  recovery  agamst 
his  joint  tort-feasor  and  that  against  himself  were  for  the  same 
WTong.-'-' 

d.  Hearing  and  Determination.  —  A  motion  or  rule  for  an  entry 
of  satisfaction  will  usually  be  heard  upon  the  affidavits  in  support 
thereof,2i  but  not  in  contradiction  of  the  record.^^  But  a  court  will 
net  grant  such  motion  w^hen  there  is  a  controversy  of  fact,  unless  the 
motion  is  satisfactorily  supported  by  the  facts.^^ 

The  court  may,  where  an  issue  of  fact  arises  on  a  motion  to  enter 
satisfaction,  direct  a  jury  to  try  the  same,^*  or  may  order  a  refer- 


559.  N.  J.— Van  Winkle  v.  Owen,  54 
N.  J.  Eq.  253,  34  Atl.  400.  N.  Y. 
Matter  of  Beers,  5  Robt.  643. 

[a]  In  an  action  against  an  assig- 
nee of  a  judgment  to  have  satisfaction 
thereof  declared,  the  assignor  and  the 
sheriff  are  proper  parties.  Shields  v. 
Moore,  84  Ind.  440. 

17.  Ala. — Armstrong  v.  Harper,  65 
Ala.  523.  N.  J.— Howard  v.  Richman, 
1  N.  J.  L.  139.  N.  Y.— Wheeler  v, 
Emmeluth,  121  N.  Y.  241,  24  N.  E. 
285.  Pa.— Riley  v.  Harris,  2  Pa.  Dist. 
231. 

18.  Blann  v.  Crocheron,  20  Ala.  320; 
Griffin  v.  Hodshire,  119  Ind.  235,  21 
N.  E.  741;  HoUiday  v.  Thomas,  90  Ind. 
398. 

19.  Blann  V.  Crocheron,  20  Ala.  320. 

20.  Kan.— Story  v.  Lang,  91  Kan. 
323,  137  Pac.  795.  Mass.— See  Cote  v. 
New  England  Navigation  Co.,  213 
Mass.  177,  99  N.  E.  972.  N.  Y.— Berg 
V.  Bates,  153  App.  Div.  12,  137  N.  Y, 
Supp.  1032. 

21.  Faulkner  v.  Chandler,  11  Ala. 
725.  See  generally  the  title  "Motions." 

[a]  A  court  will  refuse  to  enter  a 
rule  to  show  cause  why  a  judgment 
should  not  be  satisfied  of  record,  when 
the  affidavits  in  support  of  same  show 
only  grounds  existing  before  the  judg- 
ment was  rendered.  Hawkins  v.  Hard- 
ing, 35  Til.  App.  25. 

22.  Ala. — Faulkner  V.  Chandler,  11 
Ala.  725.  Cal.— Haggin  v.  Clark,  71 
Cal.  444,  9  Pac.  736,  12  Pae.  478.    Pa. 
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Bartikowski  v.  Lambert,  9  Kulp  493. 

23.  N.  J. — Hankinson  v.  Hummer,  12 
N.  J.  L.  64.  N.  Y.— Barker  f.  Craw- 
ford, 11  N.  Y.  Supp.  337.  Pa.— Shay- 
lor  V.  Parsons,  1  Pa.  Super.  281;  Phil- 
adelphia Third  Nat.  Bank  v.  Hunsicker, 
8  Pa.  Co.  Ct.  635.  Tex.— Portis  v.  En- 
nis,  27  Tex.  574.  Can. — Lewine  v.  Sav- 
age, 3  U.  C.  L.  J.  89. 

24.  See  the  following:  111.— Hard- 
ing V.  Hawkins,  141  111.  572,  31  N.  E. 
307,  33  Am.  St.  Rep.  347,  the  same  as 
in  proceedings  by  writ  of  audita  quer- 
ela. Ind. — Reeves  v.  Plough,  46  Ind. 
350,  wherein  motion  took  form  of  reg- 
ular complaint  to  which  answer  waa 
filed  forming  issue.  la. — Dunton  v.  Mc- 
Cook,  120  Iowa  444,  94  N.  W.  942.  Pa. 
Hottenstein  f.  Haverly,  185  Pa.  305, 
39  Atl.  946;  Atkinson  V.  Harrison,  153 
Pa,  472,  26  Atl.  294;  Jenkintown  Na- 
tional Bank's  Appeal,  124  Pa.  237,  17 
Atl.  2;  Hess  v.  Frankenfield,  106  Pa. 
440;  McCutcheon  v.  Allen,  96  Pa.  319; 
Revnolds  V.  Barnes,  76  Pa.  427;  Mahon 
V.  'Rosenkrantz,  8  Kulp  334;  Heidel- 
baugh  V.  Thomas,  11  Lane.  Bar  49; 
Whitney  v.  Chandler,  2  Leg.  Rec.  270. 
Va.— Smock  v.  Dade,  5  Rand.  (26  Va.) 
639,  16  Am.  Dee.  780.  Wis.— Cooley  v, 
Gregory,  16  Wis.  303. 

[a]  Jury  Trial  Demandable  as  of 
Eight.— See  Bruce  f.  Barnes,  20  Ala. 
219;  Bower  r.  Saltmarsh,  19  Ala.  274; 
and  generally  the  title  "Juries  and 
Jurors." 

[b]  The  only  proper  issue  that  may 
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ence,^'  or  remit  the  parties  to  an  action  at  law  to  compel  satisfaction.^" 
Such  a  motion  will  not  be  granted  when  the  costs  allowed  in  the 
suit  have  not  been  paid,-^  or  where  the  motion  is  based  upon  an  agree- 
ment that  is  construed  as  a  covenant  not  to  sue  one  or  more  of  the 
defendants.^® 

C.  Action  for  Fah^uee  To  Satisfy.  —  Statutes  sometimes  provide 
that  the  judgment  creditor  is  liable  to  penalty  or  damages  for  neglect 
or  refusal  to  satisfy  of  record  a  judgment  which  has  been  paid.-" 
A  judgment  debtor  wdio  has  paid  the  debt  in  full,  may  maintain  an 
action  of  trespass  on  the  case  against  the  judgment  creditor  for  re- 
fusal to  satisfy  of  record  such  judgment  within  a  reasonable  time.^'* 

IX.  VACATING  ENTRY  OF  SATISFACTION.^^  —  A.  Ix  Gen- 
eral. —  An  entry  of  satisfaction  of  a  judgment,  or  a  receipt  entered 
on  the  record  for  any  amount  of  the  judgment,  may  be  explained, 
qualified,  contradicted  or  vacated.^- 

B.     Grounds  for.^^  —  Satisfaction  of'a  judgment  procured  by  fraud^* 


be  raised  in  a  proceeding  to  compel  an 
entry  of  satisfaction  is  whether  the 
judgment  has  been  paid  and  satisfied. 
Nickerson  v.  Suplee,  174  111.  App.   136. 

25.  Dwight  V.  St.  John,  25  N.  Y.  203, 

26.  Kan. — Maver  r.  Sparks,  3  Kan. 
App.  602,  45  Pac.  249.  Minn.— Wood- 
ford V.  Remolds,  36  Minn.  155,  30  N. 
W.  757.  "N.  Y.— Van  Etten  v.  Has- 
brouck,  4  N.  Y.  St.  803. 

27.  Bertrom  v.  Petrovsky,  23  Pa. 
Dist.  402;  Stakke  f.  Chapman,  13  S. 
D.  269,  S3  N.  W.  261. 

28.  Nickerson  v.  Suplee,  174  111.  App. 
136. 

29.  See  generally  the  statutes,  and 
Ala.— Travis  v.  Rhodes,  142  Ala.  189, 
37  So.  804.  Pa.— Marston  r.  Trvon,  108 
Pa.  270;  Allen  v.  Conrad,  51  Pa.  487; 
Henrv  v.  Sims,  1  Whart.  187;  Bratton 
V.  Leyrer,  12  Pa.  Co.  Ct.  651;  Ober- 
holtzer  v.  Hunsberger,  1  Monag.  543. 
Wis.— Johnson  v.  Huber,  117  Wis.  58, 
93  N.  W.  826. 

30.  McLaughlin  i\  First  Nat.  Bank, 
72  111.  App.  476;  Field  r.  Yeaman,  31 
Ky.  L.  Rep.  12,  101  S.  W.  368. 

31.  Entry  of  satisfaction  of  judg- 
ment, see  supra,  "VTII. 

Opening  and  vacating  judgments 
generally,  see  15  Standard  Proc.  151, 
et  seq. 

32.  See  the  following:  Ind. — Lap- 
ping t".  Duffy,  65  Ind.  229;  Stewart  i: 
Armel,  62  Ind.  593.  Mo.— Bovnton  v. 
Bovnton.  186  Mo.  App.  713,  172  S.  W. 
1175.  N.  Y.— Marx  r.  Valley  Stone 
Co.,  84  Misc.  514,  147  N.  Y.  Supp.  519. 
N.  C— Reynolds  v.  Magness,  24  N.  C 


26.     Can.— Boyle  v.  Rothschild,  11  Ont. 
W.  R.  963. 

[a]  Under  an  agreement  of  parties 
to  that  effect,  a  satisfaction  of  judg- 
ment may  be  set  aside  and  the  judg- 
ment reinstated.  Berdell  v.  Parkhurst, 
6   N.  Y.   St.   12. 

33.  Grounds  for  opening  and  vacat- 
ing judgments  generally,  see  15  Stand- 
ard Proc.   155,  et   seq. 

34.  U.  S. — Van  Rensselaer  v.  Kelly, 
2  Hask.  87,  28  Fed.  Cas.  No.  16,873. 
Kan. — Bowersock  v.  Wickery,  61  Kan. 
632,  60  Pac.  317;  State  v.  Young,  32 
Kan.  292,  4  Pae.  309;  Chapman  r. 
Biakeman,  31  Kan.  684,  3  Pac.  277. 
Minn.— Finnish  People's  Home  Co.  v. 
Longyear-Mesaba  L.  &  I.  Co.,  117  Minn. 
313,  135  N.  W.  990.  Mo.— V'and  r. 
Ryan,  166  Mo.  646,  65  S.  W.  1025; 
Bovnton  v.  Bovnton,  186  Mo.  Anp.  713, 
172  S.  W.  1175;  Pannell  c.  Pannell,  lOU 
Mo.  App.  133,  73  S.  W.  289.  Neb. 
Grunden  v.  Skiles,  95  Neb.  124,  145  N. 
W.  .341;  Fox  r.  State,  63  Neb.  185,  88 
N  W.  176.  N.  J. — Ackerman  r.  Acker- 
man,  44  N.  J.  L.  173.  N.  Y.— Kiev  v. 
Healy,  149  N.  Y.  346,  44  N.  E.  150, 
(aifirminq  9  Misc.  93,  29  N.  Y.  Supp. 
3,  59  N.  Y.  St.  692);  Grav  v.  Green,  77 
N.  Y.  615  (reversing  12  Huri  59S); 
Hackley  t\  Draper,  60  N.  Y.  88;  Mc- 
Gregor V.  Comstock,  28  N.  Y.  237;  Marx 
r.  Valley  Stone  Co.,  84  Misc.  514,  147 
N.  Y.  Supp.  519.  Ohio.— Patterson  v. 
Wilkins,  Wright  501.  Ore. — Wagner  r. 
Goldschmidt,  51  Ore.  63,  93  Pae.  689. 
Pa. — McCIurg  v.  Wilson,  43  Pa.  439; 
Murphy    v.   Flood,   2    Grant    Cas.   411  j 
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or  colhision,  or  hy  duress,''^  or  through  mistake  or  inadvertence,'^ 
or  by  an  unauthorized  compromise  and  settlemlent,^^  or  without  con- 
sideration or  on  a  consideration  which  has  since    failed,^^    may    be 


Philadelphia  v.  Simon,  12  Pa.  Super. 
159;  Bowman  V.  Fornev,  15  Pa.  Co.  Ct. 
134;  Ballard's  Estate,'  1  Del.  Co.  425. 
Wis.— Voell  r.  Kelly,  C4  Wis.  504,  25 
N.  W.  536.  Eng. — Read  r.  Dupper,  6 
T.  E.  361,  101  Eng.  Reprint  361.  Can. 
Boyle  V.  Rothschild,  11  Ont.  W.  R. 
963. 

[a]  Satisfaction  procured  upon  a 
forged  receipt,  acknowledging  satisfac- 
tion, may  be  vacated.  Milligan  v.  Bow- 
man, 42  Iowa  414. 

[b]  Restoration  of  Payments. — (1) 
Where  the  settlement  of  a  judgment, 
which  was  obtained  by  fraud,  is  set 
aside,  the  judgment  plaintiff  is  not  re- 
quired to  restore  the  payments  made 
to  secure  such  settlement,  but  the  pay- 
ments will  be  credited  on  the  judg- 
ment thus  reinstated.  Grunden  v.  Skiles, 
95  Neb.  124,  145  N.  W.  341.  See  also 
Winter  v.  K.  C.  Cable  Ry.  Co.,  73  Mo. 
App.  173,  holding  that  (2)  where  a  sat- 
isfaction of  a  judgment  is  obtained 
through  misrepresentation  upon  part 
payment  thereof,  a  tender  of  the  part 
paid  is  not  a  condition  precedent  to 
bringing  an  action  to  set  aside  the 
satisfaction.      Compare    infra,    note    37. 

35.  Stewart  v.  Armel,  62  Ind.  593; 
Hunter  v.  Wabash  R.  Co.,  160  Mo.  App. 
601,  140  S.  W.  930;  Hunter  v.  Wabash 
R.  Co.,  149  Mo.  App.  243,  130  S.  W. 
103. 

36.  Ark.— Martin  v.  Bank  of  the 
State,  20  Ark.  636.  Cal.— Haggin  v. 
Clark,  61  Cal.  1.  la.— State  Bank  of 
Indiana  v.  Harrow,  26  Iowa  426;  Parks 
V.  Davis,  16  Iowa  20.  Kan.— McNeal 
V.  Hunt,  6  Kan.  App.  670,  50  Pac.  63. 
Md.— Wilmer  v.  Brice,  91  Md.  71,  46 
Atl.  322;  Waters  v.  Engle,  53  Md.  179. 
Mo.— Cohen  r.  Camp,  46  Mo.  179.  N.  Y. 
Wheeler  v.  Emmeluth,  121  N,  Y.  241, 
24  N.  E.  285;  Russell  v.  Nelson,  99  N. 
Y.  119,  1  N.  E.  314;  Dundee  Nat.  Bank 
V.  Wood,  9  N.  Y.  Supp.  351.  N.  D. 
Acme  Harvester  Co.  v.  Magill,  15  N. 
D.  116,  106  N.  W.  563.  Pa.— Shoup  v. 
Shoup,  205  Pa.  22,  54  Atl.  476;  Mc- 
Cune  r.  McCune,  164  Pa.  611,  30  Atl. 
577;  Paul  v.  Eurich,  3  Pa.  Super.  299; 
Delta  Bldg.  &  L.  Assn.  v.  McClune,  6 
Pa.  Dist.  569. 

fa]  Where  by  error  of  computa- 
tion, a  less  sum  than  the  amount  due 
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on  the  judgment  was  paid,  and  the  de- 
fendant refused  to  pay  the  balance, 
thfi  entry  of  satisfaction  may  be  va- 
cated. Mechanics'  Bank  v.  Minthorne, 
19  Johns.  (N.  Y.)  244;  Bernstein  v. 
Demmler,  9  Abb.  Pr.  N.  S.  (N.  Y.)  285; 
Seattle  v.  Krutz,  78  Wash.  553,  139 
Pac.   498. 

[b]  Where  the  judgment  creditor 
purchased  the  debtor's  property,  thus 
satisfying  the  judgment,  he  is  not  en- 
titled to  have  the  satisfaction  vacated 
and  the  judgment  reinstated  because 
he  only  obtained  a  life  estate  in  the 
land  when  he  bought  in  the  belief 
that  he  was  getting  a  fee  simple  es- 
tate. Gonce  r.  McCoj',  101  Tenn.  587, 
49  S.  W.  754,  70  Am.  St.  Rep.  714, 
Purchase  of  debtor's  property  by  judg- 
ment creditor  as  satisfaction  of  judg- 
ment, see  supra,  VI,  B,  2. 

37.  Ark. — Moore  v.  Cairo  &  Fulton 
R.  Co.,  36  Ark.  262;  Martin  r.  Bank  of 
the  State,  20  Ark.  636.  Gal.— Haggin 
r.  Clark,  61  Cal.  1.  111.— Turnan  v. 
Temke,  84  111.  286.  Kan.— Bowersock 
'V.  Wickery,  61  Kan.  632,  60  Pac.  317. 
Md.— Waters  t.  Engle,  53  Md.  179. 
Mich.— Pottei  v.  Hunt,  68  Mich.  242,  36 
N.  W.  58.  Mo. — Cohen  v.  Camp,  46  Mo. 
179,  N.  J. — Harrison  v.  Maxwell,  44 
N.  J.  L.  316.  N.  Y.— Lee  v.  Vacuum 
Oil  Co.,  126  N.  Y.  579,  27  N.  E.  1018; 
Cunningham  v.  City  of  New  York,  141 
N.  Y.  Supp.  1000.  Ohio.— Wilson  v. 
Stilwell,  14  Ohio  St.  464,  468.  Pa. 
Whitesell  v.  Peck,  165  Pa.  571,  30  Atl, 
9.13;  Miller  r.  Preston,  154  Pa.  63,  25 
Atl.  1041  (afftrviing  30  W.  N.  C.  240); 
Sullivan  v.  Gorsline,  17  Pa.  Co.  Ct.  205. 
Tenn. — Cody  r.  Roane  Iron  Co.,  105 
T-nn.  515,  58  S.  W.  850.  Wash.— Farns- 
■worth  V.  Town  of  Wilbur,  49  Wash. 
416,  95  Pac.  642,  19  L.  R.  A.  (N.  S.) 
320. 

[a]  Where  plaintiff  has  accepted 
or  received  the  benefits  of  such  settle- 
ment, the  satisfaction  will  not  be  va- 
cated, unless  he  returns  what  he  has 
received  pursuant  to  the  settlement. 
Lee  V.  Vacuum  Oil  Co.,  126  N.  Y.  579, 
27  N.  E.   1018. 

38.  IT.  S. — Hay  v.  Washington  &  A. 
R.  Co.,  4  Hughes"  327,  11  Fed.  Cas.  No. 
6. 255a.  Mo. — Bovnton  r.  Boynton,  186 
Mo.  App.  713,  172  S.  W.  1175;  Winter 
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vnc-atGfl  upon  proper  proccodin^js  therefor  by  the  injured  party.^' 
So  also,  ^vlR're  the  satisfaction  piece  was  not  delivered  until  after  the 
death  of  the  person  who  executed  it,""*  or  where  satisfaction  is  entered 
pursuant  to  a  void  sale  under  execution/^  or  when  the  entry  of  satis- 
faction is  in  derogation  of  the  rights  of  third  persons  having  an 
interest  therein/-  the  entry  of  satisfaction  may  be  vacated.  But  an 
entry  of  satisfaction  will  not  be  vacated  on  account  of  any  matter 
existing  prior  to  the  rendition  of  the  judgment/^  Nor  will  it  be 
vacated  where  the  judgment  debtor  makes  payment  to  the  judgment 
plaintiff,  without  notice  of  the  previous  assignment  of  the  judgment 
to  another,'**  or  where  it  conclusively  appears  that  the  judgment  has 
in  fact  been  paid,  although  the  entry  of  satisfaction  w^as  improperly 
entered  by  the  clerk,*^  or  where,  by  reason  of  special  injustice  and 
injury  done  the  defendant  by  the  plaintiff,  the  parties  cannot  be 
restored  to  the  position  they  occupied  before  the  entry  of  satisfaction.*" 
C.  Proceedings  To  Obtain.  —  1.  In  General.  —  The  usual  remedy*^ 
to  vacate  a  satisfaction  of  judgment  wrongfully  or  improperly  entered 


r.  K.  C.  Cable  Ey.  Co.,  73  Mo.  App. 
173.  Tenn. — Christian  v.  Clark,  10  Lea 
630. 

o9.  As  to  proper  proceeding  to  va- 
cate satisfaction,  see   infra,  IX,  C. 

40.  Earloy  v.  St.  Patrick  "s  Church 
Society,  81  Hun  369,  SO  N.  Y.  Supp. 
979,   63   N.   Y.   St.   235. 

41.  la. — Farmer  v.  Sasseen,  G3  Iowa 
110,  18  N.  W.  714;  Darrow  ;;.  Darrow, 
43  Iowa  411.  Mo. — Bailey  i.  Buchanan, 
126  Mo.  App.  190,  102  S.  W.  36.  Tenn. 
Ballard  v.  Scruggs,  90  Tenn.  585,  18  S. 
W.  259,  25  Am.  St.  Rep.  703;  Smith  v. 
Taylor,  11  Lea  738;  Smith  v.  Hinson, 
4  Heisk.  250;  Henry  v.  Keys,  5  Sneed 
488.  Tex.— Massie'  v.  McKee  (Tex. 
Civ.  App.),  56  S.  W.  119;  Hollon  v. 
Hale,  21  Tex.  Civ.  App.  194,  51  S.  W. 
900. 

42.  Minn. — Henry  v.  Travnor,  42 
Minn.  234,  44  N.  W.  11.  Mont.— Mc- 
Gregor V.  W?Ils,  Fargo  &  Co.,  1  Mont. 
142.  Pa. — Geissinger's  Appeal,  8  Sad. 
."^5,  4  Atl.  344.  Tenn.— Sommerhill  v. 
Cartwright,  7  Humph.  461. 

43.  United  States  v.  Biggert,  70  Fed. 
3S,  16  C.  C.  A.  616;  Eead's  Appeal, 
126  Pa.  415,  17  Atl.  621;  Bare's  Es- 
tate, 5  Lane.  Law  Rev.  (Pa.)  36. 

44.  Windsor  r.  Mourer,  76  Ore.  281, 
147  Pac.  533,  1190. 

45.  Tanner  v.  Wood,  13  Idaho  486, 
90  Pac.  733. 

46.  Ind.— Hannon  v.  Billiard,  83 
Ind.  362.  Ore.— Windsor  v.  Mourer,  76 
Ore.  281,  147  Pac.  533,  1190.  S.  D. 
Piano  Mfg.  Co.  v.  Thompson,  21  S.  D. 


300,  112  N.  W.  149,  130  Am.  St.  Eep. 
722,   11   L.   R.   A.    (N.  S.)    396. 

47.  See  the  following:  Ala. — Glass 
V.  Glass,  76  Ala.  368;  Aicardi  v.  Rob- 
bins,  41  Ala.  541,  94  Am.  Dec.  614. 
Cal.— Cramer  v.  Tittle,  79  Cal.  332,  21 
Pac.  750;  Haggin  v.  Clark,  61  Cal.  1. 
Idaho.— Tanner  v.  Wood,  13  Idaho  486, 
90  Pac.   733.     HI.— Seymour  v.  Haines, 

104  111.  557;  Turnan  i:  Temke,  84  111, 
286;  Bergh  v.  Crosby,  186  111.  App. 
195.  Idaho. — Farmer  v.  Sasseen,  63 
Iowa  110,  18  N.  W.  714;  Parks  v. 
Davis,  16  Iowa  20.  Kan.— Bowersock 
r.  Wickery,  61  Kan.  632,  60  Pac.  317; 
Bogle  V.  Bloom,  36  Kan.  512,  13  Pac, 
793;  McNeal  v.  Hunt,  6  Kan.  App, 
670,  50  Pac.  63.  Md.— Waters  v.  Engle, 
53  Md.  179;  Tabler  v.  Castle,  22  Md. 
94.  Mich.— Potter  i:  Hunt,  68  Mich. 
242,  36  N.  W.  58.  Minn.— Finnish  Peo- 
ple's Home  Co.  v.  Longvear-Mesaba  L. 
&  L  Co.,  117  Minn.  3*13,  135  N.  W. 
990.  Mo.— Cohen  v.  Camp,  46  Mo.  179; 
Boynton  r.  Bovnton,  186  Mo.  App.  713, 
172  S.  W.  117.5;  Haves  r.  Sheffield  Ic3 
Co.  (Mo.  App.),  168  S.  W.  294.  Mont. 
McGregor  v.  Wells,  Fargo  &  Co.,  1 
Mont.  142.  Neb.— Phillips  r.  Kuhn,  35 
Neb.  187,  52  N.  W.  881.  N.  J.— Faueh- 
ran  v.  Elizabeth,  58  N.  J.  L.  309, 
33  Atl.  212.  N.  Y.— Wallace  v.  Berdell, 

105  N.  Y.  7,  11  N.  E.  274;  Bensen  v. 
Perry,  17  Hun  16,  affirmed  in  77  N.  Y. 
625  (execution  issued,  and  a  levy  was 
made.  The  defendant  gave  an  under- 
taking to  stay  execution,  and  appealed. 
Judgment  was  affirmed.  Defendant  then 
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of  rocord  is  by  motion,  made  upon  proper  notice;"^  but  an  entry  of 
satisfaction  may  be  vacated  on  a  rule  to  show  cause  why  such  should 
net  be  done/^  or  by  scire  facias,^''  or  by  an  action  at  law,"  or  laider 
certain  circumstances  by  a  suit  in  equity.^^     Where  the  evidence  is 


paid  plaintiff's  other  attorney,  who 
caused  judgment  to  be  satisfied  of  rec- 
ord. Later  plaintiff  moved  to  set  aside 
the  satisfaction  to  enable  the  sheriff 
to  collect  his  fees,  which  was  granted. 
Held  error,  without  an  offer  to  refund 
amount  paid  for  satisfaction,  and  the 
motion  to  vacate  must  be  denied); 
Eomain  v.  Garth,  3  Hun  214;  Bernstein 
V.  Demmler,  9  Abb.  Pr.  (N.  S.)  285; 
Mechanics'  Bank  r.  Minthorne,  19 
Johns.  244;  Wardell  v.  Eden,  2  Johns. 
Cas.  121;  Guliano  r.  Whitenack,  1  N. 
Y.  Ann.  Cas.  75;  Marx  r.  Valley  Stone 
Co.,  84  Misc.  514,  147  N.  Y.  Supp.  519; 
Tito  V.  Seaburv,  18  Misc.  283,  41  N.  Y. 
Supp.  1041.  isr,  C— Snead  V.  Khodes, 
19  N.  C.  386.  N,  D.— Acme  Harvester 
Co.  V.  Magill,  15  N.  D.  116,  106  N.  W. 
563.  Ohio.— Wilson  v.  Stilwell,  14  Ohio 
St  464,  468.  Ore, — Wagner  v.  Gold- 
schmidt,  51  Ore.  63,  93  Pac.  689.  Pa. 
Shoup  r.  Shoup,  205  Pa.  22,  54  Atl. 
476.  Tex.— Hollon  v.  Hale,  21  Tex. 
Civ.  App.  194,  51  S.  W.  900.  W.  Va. 
Cockerell  i:  Nichols,  8  W.  Va.  159. 

48.  Ala.— Larkin  v.  Mason,  71  Ala. 
227;  Armstrong  V.  Harper,  65  Ala.  523. 
Ark.— Martin  v.  Bank  of  the  State,  20 
Ark.  636.  Cal.— Henly  r.  Hastings,  3 
Cal.  341.  N.  Y.— Wardell  v.  Eden,  2 
Johns.  Cas.  121.  Pa.— Shoup  v.  Shoup, 
205  Pa.  22,  54  Atl.  476.  Tenn.— Wil- 
burn  V.  McCollom,  7  Heisk.  267. 

fa]  Written  notice  sent  hy  regis- 
tered  letter  was  sufficient  written  no- 
tice of  a  motion  to  set  aside  satisfac- 
tion of  a  judgment,  when  a  receipt 
signed  by  the  person  so  notified, 
acknowledging  receipt  of  the  registered 
letter,  was  produced  on  the  hearing  of 
the  motion.  People  v.  Parker,  231  HI. 
478,  83  N.  E.  282. 

49.  Faughnan  v.  Elizabeth,  58  N. 
J.  L.  309,  33  Atl.  212;  Ackerman  t\ 
Ackerman,  44  N.  J.  L.  173;  Harrison 
V.  Maxwell,  44  N.  J.  L.  316;  Pettis' 
Appeal,  126  Pa.  420,  17  Atl.  622; 
Eead's  Appeal,  126  Pa.  415,  24  W.  N. 
C.  76;  MeClurg  v.  Wilson,  43  Pa.  439; 
Bowman  v.  Abbott,  20  Pa.  Diat.  596. 

50.  See  the  following:  Ohio.— Ar- 
nold V.  Fuller's  Heirs,  1  Ohio  458, 
where  entry  procured  by  fraud.     Tenn. 
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Hayes  v.  Cartwright,  6  Lea  139;  War- 
ren V.  Farquaharson,  4  Baxt.  484 
(where  entry  procured  by  fraud); 
Evans  v.  Holt,  4  Baxt.  389;  Swaggerty 
V.  Smith,  1  Heisk.  403;  Henry  r.  Keys, 
5  Sneed  488;  Curtis  v.  Bennett,  11 
Humph.  295;  Mays  v.  Wherry,  3  Coop. 
Ch.  80;  Anderson  v.  Lyons,  2  Coop.  Ch. 
61.  W.  Va. — Eenick  v.  Ludington,  14 
W.  Va.  367. 

51.  See  the  following:  111.— Barrett 
V.  Lingle,  33  111.  App.  650.  Ind.— Ker- 
cheval  v.  Lamar,  68  Ind.  442;  Stewart 
V.  Armel,  62  Ind.  593;  Eeish  V.  Thomp- 
son, 55  Ind.  34,  a  satisfaction  obtained 
by  false  and  fraudulent  representations, 
may  be  vacated  by  an  action  at  law. 
Ky. — Howard  v.  London  Mfg.  Co.,  24 
Ky.  L.  Eep.  1934,  72  S.  W.  771.  Mo. 
Boynton  v.  Boynton,  186  Mo.  App- 
713,  172  S.  W.  1175;  Winter  V.  Kansas 
City  Cable  Ey.  Co.,  73  Mo.  App.  173. 
Neb.— Grunden  V.  Skiles,  95  Neb.  124, 
145  N.  W.  341.  N.  Y.— Conklin  V. 
Taylor,  68  N.  Y.  221;  Slocum  v.  Free- 
man, 6  Abb.  Pr.  (N.  S.)  443;  Lowman 
v.  Elmira,  C.  &  N.  E.  E.  Co.,  85  Hun 
188,  32  N.  Y.  Supp.  579,  65  N.  Y.  St. 
723.  Tex. — Massie  v.  McKee  (Tex 
Civ.  App.),  56  S.  W.  119. 

[a]  An  action  on  the  judgment  msy 
be  brought  by  the  plaintiff,  if  he  so 
desires,  to  which  the  defendant  may 
plead  the  satisfaction  as  matter  of  de- 
fense, and  plaintiff  should  set  up  the 
fraud,  by  which  the  satisfaction  wag 
procured,  in  avoidance,  by  way  of  re 
ply,  Boynton  v.  Boynton,  186  Mo. 
App.  713",  172  S.  W.  1175. 

52.  See  the  following:  Ark.— Stuarl 
V.  Peay,  21  Ark.  117.  lU.— Kerr  v. 
Kerr,  81  111.  App.  35.  la.— Eoss  v. 
(Chicago,  E.  I.  &  P.  E.  Co.,  55  Iowa  691, 
8  N.  W.  644;  Milligan  V.  Bowman,  42 
Iowa  414.  Mo. — Boynton  v.  Boynton, 
186  Mo.  App.  713,  172  S.  W.  1175 
N.  Y.— Kley  v.  Healy,  149  N.  Y.  346, 
44  N.  E.  150  {aprmvnq  9  Misc.  93,  29 
N.  Y.  Supp.  3) ;  Fitzsimmons  v.  Fitz- 
Simmons,  79  Hun  13,  29  N.  Y.  Supp. 
510;  Marx  r.  Valley  Stone  Co.,  8^ 
Misc.  514,  147  N.  Y.  Supp.  519;  Cun 
ningham  V.  City  of  New  York,  140  N. 
Y.  Supp.  1000.    Ohio. — Welsh  v.  Childs, 
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m 


conflicting  upon  tlio  material  questions  of  fact  arising  on  a  motion 
to  set  aside  or  vacate  an  entry  of  satisfaction  the  party  seeking  relief 
should  be  left  to  an  action.'^ 

2.  Time  for  Instituting.  —  In  the  absence  of  any  limitation  of  local 
statute,  a  court  may  entertain  a  motion  to  vacate  a  satisfaction  of 
judgment  at  any  time^*  before  the  expiration  of  the  time  provided 
by  statute  within  which  judgments  may  be  modified  or  vacated.^" 
A  court  may  not,  after  the  expiration  of  the  statutory  period  of  ap- 
peal, vacate  a  satisfaction  of  a  judgment  for  the  purpose  of  increasing 
its  amount.^^ 

3.  Parties.  —  In  a  proceeding  to  vacate  satisfaction  of  a  judg- 
ment, it  is  necessary  that  all  parties  against  whom  the  judgment  or 
decree  was  rendered,  shall  be  made  parties  thereto.^^ 

D.  Mandamus  To  Compet..^**  —  IMandamus  will  not  lie  to  compel  the 
vacation  of  an  entry  of  satisfaction  where  the  person  aggrieved  has 
an  adequate  remedy  otherwise.^^ 

X.  SATISFACTION  OF  ONE  OF  SEVERAL  JUDGMENTS  ON 
SAME  CAUSE  OF  ACTION.  —  Where  several  judgments  are  ren- 
dered on  the  same  cause  of  action,  a  satisfaction  of  one  of  them  ^\nU 
operate  to  discharge  the  others,  except  as  to  the  costs:  and  it  is  im- 
material whether  the  judgments  are  against  the  same  or  different 
persons,  or  in  the  same  or  different  courts.^" 


17  Ohio  St.  319.  Tenn.— Cody  v.  Roane 
Iron  Co.,  105  Tenn.  515,  58  S.  W.  850; 
Ballard  v.  Scruggs,  90  Tenn.  585,  18 
S.  W.  259,  25  Am.  St.  Rep.  703;  Shan- 
non r.  Woollard,  12  Lea  663;  Smith  v. 
Taylor,  11  Lea  738;  Grubb  v.  Browder, 
11  Heisk.  299;  Smith  r.  Hinson,  4 
Heisk.  250;  Henry  v.  Keys,  5  Sneed 
488;  Mays  r.  Wherry,  3  Coop.  Ch.  80;  An- 
derson V.  Lyons,  2  Coop.  Ch.  61.  Va. — Hig- 
ginbotham  r.  May,  90  Va.  233,  17  S.  E. 
941.  Wash. — Farnsworth  r.  Town  of 
Wilbur,  49  Wash.  416,  95  Pac.  642,  19 
L.  R.  A.  (N.  S.)  320.  W.  Va.— Renick 
V.  Ludington,  14  W.  Va.  367. 

Grounds  for  vacating  entry  of  satis- 
faction, see  supra,  IX,  B. 

53.  111.— Barrett  r.  Lingle,  33  111. 
App.  650.  Kan. — Chapman  v.  Blake- 
man,  31  Kan.  684,  3  Pac.  277,  Miss. 
Teates  v.  Mead,  65  Miss.  89,  3  So. 
651.  Mo. — See  Bovnton  t\  Bovnton, 
186  Mo.  App.  173,  172  S.  W.'  1175. 
Neb.— Fox  r.  State,  63  Neb.  185,  88 
N.  W.  176.  N.  Y.— Dwight  v.  St.  John, 
25  N.  Y.  203.  N.  D.— Acme  Harvester 
Co.  V.  Magill,  15  N.  T>.  116,  106  N.  W. 
563.  S.  C— Alsobrook  v.  Watts,  19  S. 
C.     539.    Wis.— McDonald     v.    Falvey, 

18  Wis.  571. 

54.  U.  S.~Van  Kenssellaer  v.  Kelly, 
sa 


2  Hask.  87,  28  Fed,  Cas.  No.  16,873. 
Md.— Wilmer  r.  Brice,  91  Md.  71,  46 
Atl.  322.  Mo.— Bovnton  v.  Boynton, 
186  Mo.  App.  173,  172  S.  W.  1175. 
N.  Y.— Howett  r.  Merrill,  1  N.  Y. 
Supp.  894.  N.  D. — Acme  Harvester  Co. 
V.  Magill,  15  N.  D.  116,  106  N.  W, 
563.  Wis,— Flanders  v.  Sherman,  18 
Wis.   575. 

55.  Seattle  v.  Krutz,  78  Wash.  553, 
139  Pae.  49S. 

Time  within  which  to  move  to  open 
and  vacate  a  judgment,  see  15  Stand- 
ard Proc.  186,  et  seq. 

56.  Seattle  v.  Krutz,  78  Wash.  553, 
139  Pac.  498. 

57.  Blackburn  v.  Clarke,  85  Tenn. 
506,  3  S.  W.  505;  Warren  r.  Farqua- 
harson,  4  Baxt.  (Tenn.)  484;  Humberd 
f,  Kerr,  8  Baxt.   (Tenn.)   291. 

58.  As  to  mandamus  to  inferior 
courts  and  judicial  officers,  see  gen- 
erally the  title  "Mandamus." 

59'.  People  V.  Tioga  C.  PI.,  19  Wend. 
(N.  Y.)  73. 

60.  See  the  following:  U.  S.— Lynch 
V.  Burt,  132  Fed.  417,  67  C.  C.  A. 
305.  Ala. — Thompson  r.  Lassiter,  86 
Ala.  536,  6  So.  33;  Abercrombie  v. 
Conner,  10  Ala.  293;  Lockhart  r.  Mc- 
Elroy,   4   Ala.    572.      Conn. — Ayer    v. 
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Several  Judgments  Against  Joint  Tort-Feasors,  —  When  several  aRtions 
have  boon  brought  against  joint  tort-feasors,  and  a  judgment  recoV' 
ered  against  each,  the  satisfaction  of  one  of  them  operates  as  a  satis- 
faction of  aU.*'^  But  where  separate  judgments  have  been  rendered 
against  two  persons  for  the  joint  commission  of  a  trespass,  the  in- 
jured party  may  elect  upon  which  he  will  seek  satisfaction,'^^  and 
when  he  has  made  such  election  he  is  concluded  thereby.*'^ 

XI.  EFFECT  OF  SATISFACTION  ON  RIGHT  OF  APPEAL. 

Satisfaction  of  a  judgment  is  usually  regarded  as  a  compulsory  act  on 
the  part  of  the  debtor,  and  therefore  it  is  not  a  waiver  of  his  right 
of  appeal.^*     But  even  the  voluntary  payment  of  a  judgment  by  a 


Ashmead,  31  Conn.  447,  83  Am.  Dee. 
154.  Ga.— Tarver  v.  Eankin,  3  Ga.  210, 
214.  ni.— Frankel  1).  Stern,  50  111. 
App.  54;  Everingham  V.  National  City- 
Bank,  25  111.  App.  637,  afftrmed  in  124 
111.  527,  17  N.  E.  26.  la.— Hayes  v. 
Hugel,  150  Iowa  297,  129  N.  W.  958. 
Ky.— Patterson  v.  Hobbs,  1  Litt.  275. 
Me.— Bartlett  v.  Sawyer,  46  Me.  317. 
Miss. — The  Planters'  Bank  v.  Spen- 
cer, 3  Smed.  &  M.  305.  Mo.— Kansas 
City  V.  Forsee,  168  Mo.  App.  213,  153 
S.  W.  572;  Vette  v.  Merrell  Drug  Co., 
137  Mo.  App.  229,  117  S.  W.  666.  Mont. 
Work  V.  Northern  Pac.  K.  Co.,  11 
Mont.  513,  29  Pac.  280.  N.  Y.— Craft 
V.  Merrill,  14  N.  Y.  456;  Bowne  v. 
Joy,  9  Johns.  221 ;  Apf  elbaum  v.  Shaum- 
burgh,  14  Wkly.  Dig,  405.  Pa.— Bow- 
ser's Appeal,  101  Pa.  466;  Gross'  Es- 
tate, 6  Pa.  Co.  Ct.  478.  Vt.— Stevens 
V.  Briggs,  14  Vt.  44,  39  Am.  Dec.  209. 
Wis.— Barth  v.  Loefifelholtz,  108  Wis. 
562,  84  N.  W.  846. 

[a]  The  payment  and  satisfaction 
of  a  judgment  against  the  principal 
debtor,  renders  functus  officio,  and  ef- 
fectually satisfies  a  judgment  against 
a  garnishee  in  the  same  case,  except 
for  costs.  Hammett  v.  Morris,  55  Ga. 
644. 

[b]  Where  On©  Judgment  Affirmed 
on  Appeal. — "Where  two  judgments  are 
rendered  for  the  same  debt,  and  one 
of  them  is  affirmed  on  appeal,  with 
damages,  a  subsequent  satisfaction  of 
the  other  operates  as  a  satisfaction  of 
the  affirmed  judgment,  except  as  to 
damages  and  costs.  Thompson  v.  Las- 
siter,  86  Ala.  536,  6  So.  33. 

[e]  Where  Both  Judgments  Affirmed 
on  Appeal. — Where  separate  judgments 
are  recovered  against  the  maker  and 
endorser  of  a  note,  and  on  appeal  both 
are  affirmed  with  an  additional  amount 
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as  damages,  the  payment  of  one  and 
the  damages  thereon,  is  a  satisfaction 
of  the  other,  including  the  damages. 
Hewett  V.  Hill's  Securities,  3  Yerg. 
(Tenn.)  241. 

[d]  Where  two  concurrent  and  con- 
sistent remedies  (1)  are  pressed  to 
judgment,  a  satisfaction  of  one  is  a 
satisfaction  of  all.  la. — Hayes  v.  Hugel, 
150  Iowa  297,  129  N.  W.  958;  Putney 
V.  O'Brien,  53  Iowa  117,  4  N.  W.  891. 
Tex. — Hartzog  v.  Sieger  Coal  Co.  (Tex. 
Civ.  App.),  163  S.  W.  1055;  Bull  v.  Bear- 
den  (Tex.  Civ.  App.),  159  S.  W.  1177; 
Garza  &  Co.  v.  Jesse  French  P.  &  0. 
Co.,  59  T«x.  Civ.  App.  590,  126  S.  W. 
906.  Wis.— Eowell  v.  Smith,  123  Wis. 
510,  102  N.  W.  1,  3  Ann.  Cas.  773. 
(2)  And  this  rule  applies  where  sep- 
arate judgments  are  recovered  against 
different  defendants  on  the  same  cause 
of  action.  Hayes  v.  Hugel,  150  Iowa 
297,  129  N.  W.  958;  Vette  v.  J.  S. 
Merrell  Drug  Co.,  137  Mo.  App.  220, 
117  S.  W.  666. 

61.  See  supra,  I,  B,  1,  e. 

62.  U.  S.— Power  v.  Baker,  27  Fed. 
396.  Ala.— Blann  v.  Crocheron,  20  Ala. 
320.  la.— Putney  v.  O'Brien,  53  Iowa 
117,  4  N.  W.  891.  Ky.— United  Soc. 
Shakers  v.  Underwood,  11  Bush  265,  21 
Am.  Eep.  214.  Tenn. — Knott  v.  Cun- 
ningham, 2  Sneed  204. 

[a]  An  election  is  manifested  by 
either  acceptance  of  payment  or  suing 
out  execution  thereon.  Blann  v. 
Crocheron,  20  Ala.  320. 

63.  U.  S.— Power  v.  Baker,  27  Fed. 
396.  la.— Putney  v.  O'Brien,  53  Iowa 
117,  4  N.  W.  891.  Ky.— United  Soc. 
Shakers  V.  Underwood,  11  Bush  265,  21 
Am.  Eep.  214.  Tenn. — Knott  v.  Cun- 
ningham, 2  Sneed  204. 

64.  Cal. — Haskins  v.  Jordan,  123 
Cal.  157,  55  Pac.  786;  Vermont  Marble 
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(lofendant  floes  not,  according  to  the  weight  of  authority,  preclude 
him  from  taking  an  appeal  therefrom,"^  unless  such  payment  is  by 
way  of  compromise,""  or  the  debtor  thereby  derives  some  advantage 
or  benefit  not  otherwise  legally  obtainable."^  But  a  voluntary  ac- 
ceptance by  a  judgment  creditor  of  the  satisfaction  of  his  judgment 
operates  as  a  waiver  of  whatever  errors  may  have  been  committed  in 


Co.  V.  Black,  123  Cal.  21,  55  Pac.  599; 
Kenney  v.  Parks,  120  Cal.  22,  52  Pac. 
40.  111. — Armstrong  v.  Douglas  Park 
Bldg.  Assn.,  176  111.  298,  52  N.  E. 
8S6;  Beardslcy  r.  ymith,  139  111.  290, 
28  N.  E.  1079;  Page  v.  People,  99  111. 
418;  Hatch  v.  Jacobson,  94  111.  584; 
Kicheson  v.  Ryan,  14  111.  74,  56  Am. 
Dec.  493.  la.— State  v.  Martland,  71 
Iowa  543,  32  N.  W.  485;  Grim  v.  Sem- 
ple,  39  Iowa  570.  La. — Verges  v.  Gon- 
zales, 33  La.  Ann.  410;  Johnson  v. 
Clark,  29  La.  Ann.  762.  Miss.— Gor- 
don V.  Gibbs,  3  Smed.  &  M.  473,  492. 
Neb.— Green  v.  Hall,  43  Neb.  275,  61 
N.  W.  605,  47  Am.  St.  Rep.  761.  N.  Y. 
Bartholemy  v.  People,  2  Hill  248,  255. 
Wis.— Hixon  v.  Oneida,  82  Wis.  515,  52 
N.  W.  445. 

65.  U.  S.— County  of  Dakota  t".  Glid- 
dfln,  113  U.  S.  222,  5  Sup.  Ct.  428,  28 
L.  ed.  981;  O'Hara  v.  McConnell,  93 
U.  S.  150,  23  L.  ed.  840;  Erwin  r.  Low- 
rv,  7  How.  172,  12  L.  ed.  655;  Hoogen- 
dorn  V.  Daniel,  202  Fed.  431,  120  C. 
C.  A.  537.  Ala. — Shannon  v.  Mower, 
186  Ala.  472,  65  So.  338.  Cal.— Patter- 
son V.  Keeney,  165  Cal.  465,  132  Pac. 
1043,  Ann.  Cas.  1914D,  232.  Fla.— Bur- 
rows V.  Mickler,  22  Fla.  572,  1  Am. 
St.  Rep.  217.  Ga.— Richmond  &  D.  R. 
Co.  V.  Buice,  88  Ga.  180,  14  S.  E.  205. 
IlL— Lott  V.  Davis,  262  111.  148,  104 
N.  E.  199;  Page  v.  People,  99  111. 
418;  Hatch  v.  Jacobson,  94  111.  584. 
Ind.— Belton  v.  Smith,  45  Ind.  290; 
Dickensheets  v.  Kaufman,  29  Ind.  154; 
Armes  v.  Chappel,  28  Ind.  469;  Ham- 
mond W.  &  E.  C.  Rv.  Co.  v.  Kaput 
(Tnd.  App.),  no  N.  E.  109;  Beard  v. 
Hosier,  58  Ind.  App.  14,  107  N.  E. 
558.  Ky.— Madden  r.  Madden,  169 
Ky.  367,  183  S.  W.  931.  La.— Hill  r. 
Caze,  136  La.  625,  67  So.  520.  Mich. 
Watson  V.  Kane,  31  IMich.  61.  Miss. 
Currie  v.  Bennette,  111  Miss.  22S,  71 
So.  324.  N.  Y.— Haves  r.  Nourse,  107 
N.  Y.  577,  14  N.  E.  508,  1  Am.  St. 
Rep.  891;  Dyett  v.  Pendleton,  8  Cow. 
325;  Schermerhoru  v.  Wheeler,  5  Daly 
472.  N.  D.— Fisk  r.  Fehrs,  32  N.  D. 
119,   155   N.   W.  676.     OMo.— Alban   v. 


Evans,  2  Ohio  Dee.  298.  Ore.— Ed- 
wards V.  Perkins,  7  Ore.  149.  Wash. 
Ilartson  v.  Dale,  9  Wash.  379,  37  Pac. 
475.  Wis. — Sloane  v.  Anderson,  57  Wis. 
123,  13  N.  W.  684,  15  N.  W.  21. 

Contra. — la. — Isaacson  v.  Mason,  157 
N.  W.  891;  Hipp  v.  Crenshaw,  64  Iowa 
404,  20  N.  W.  492;  State  V.  Westfall, 
37  Iowa  575;  Borgalthous  v.  Farmers' 
&  M.  Ins.  Co.,  36  Iowa  250.  Kan. 
Merriam  Mortg.  Co.  v.  St.  Paul  Fire 
&  Marine  Co.,  97  Kan.  190,  155  Pac. 
17;  Round  v.  Land  &  Power  Co.,  92 
Kan.  894,  142  Pac.  292;  State  v.  Conk- 
ling,  54  Kan.  108,  37  Pac.  992,  45  Am. 
St.  Rep.  270.  R.  L— Sager  v.  Moy,  15 
R.  I.  528,  9  Atl.  847. 

[a]  In  Louisiana  it  is  provided  by 
statute  that  the  voluntary  acquiescence 
in  a  judgment  or  decree  by  paying  the 
money,  or  otherwise  complying  with 
the  judgment  or  decree,  bars  the  party 
paying  or  complying  in  acquiescence 
from  his  right  of  appeal.  Buntin  V. 
.Johnson,  27  La.  Ann.  625;  Succession 
of  De  Egana,  18  La.  Ann,  59. 

fb]  A  payment  of  the  judgment  and 
costs  by  the  defendant  to  the  clerk  of 
the  court  cannot,  without  plaintiff's 
acceptance  thereof,  defeat  his  right  of 
appeal.  Hesse  v.  Zaffke,  183  111.  App. 
160. 

66.  Dakota  County  v.  Glidden,  113 
V.  S.  222,  5  Sup.  Ct.  428,  28  L.  ed. 
981;  Haves  t\  Nourse,  107  N.  Y.  577, 
14  N.  E.  508,  1  Am.  St.  Rep.  891; 
Wells  V.  Danforth,  1  N.  Y.  Code  Rep. 
(N.  S.)  415;  Cock  v.  Palmer,  19  Abb. 
Pr.   (N.  Y.)   372. 

fal  There  must  "be  clear  proof  of  a 
compromise  and  settlement  of  the  judg- 
ment before  the  appellate  eourt  will 
dismiss  an  appeal.  Piano  Mfg.  Co.  i'. 
Rasey,  09  Wis.  246,  34  N.  W.  85. 

67.  111.— Hatch  r.  Jacobson,  94  HI. 
584;  Austin  r.  Painter,  40  111.  82.  Mass. 
Smith  r.  O'Brien,  146  Mass.  294,  15 
N.  E.  645.  N.  Y.— Bennett  f.  Van 
Svckel,  18  N.  Y.  481.  Wis.— Webster- 
Glover  Lumber  &  Mfg.  Co.  v.  St.  Croix, 
71   Wis.  317,  36  N.  W.  864. 
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the  proceedings  in  which  it  was  rendered,^^  and  it  therefore  follows 
that  he  is  estopped  to  appeal  from  a  judgment  after  he  has  accepted 
its  benefits,*'*  except  where  it  clearly  appears  that  he  cannot  recover 


68.  Ark. — Coston  v.  Lee  Wilson  & 
Co.,  109  Ark.  548,  160  S.  W.  857.  Cal. 
Nunan  v.  Valentine,  83  Cal.  588,  23 
Pae.  713.  111.— Hartshorn  v.  Potroff,  89 
111.  509.  Ind. — McGrew  v.  Grayston, 
144  Ind.  165,  41  N.  E.  1027;  Newman 
V  Kizer,  128  Ind.  258,  26  N.  E.  1006; 
McCracken  v.  Cabel,  120  Ind.  266,  22 
N.  E.  136;  Sterne  i:  Vert,  108  Ind. 
232,  9  N.  E.  127,  111  Ind.  408,  12 
N.  E.  719;  Baltimore  O.  &  C.  R.  Co. 
■V.  Johnson,  84  Ind.  420;  Clark  V. 
"Wright,  67  Ind.  224;  Patterson  v. 
Eowley,  65  Ind.  108.  Kan.— Zeigler  v. 
Hvle,  "45  Kan.  226,  25  Pac.  568.  Mo. 
State  V.  Lubke,  15  Mo.  App.  152,  166. 
Wis. — Thornton  v.  Madison  Woolen 
Mills,  41   Wis.  265. 

69.  U.  S.— Albright  V.  Oyster,  60 
Ted.  644,  9  C.  C.  A.  173,  19  U.  S.  App. 
651.  Ark.— Watkins  v.  Martin,  24  Ark. 
14,  81  Am.  Dec.  59.  Conn. — Hawley  v. 
Harrall,  19  Conn.  142.  111.— Corwin  v. 
Shoup,  76  111.  246;  Holt  V.  Eees,  46 
111.  181;  Ruckman  v.  Alwood,  44  111. 
183;  Thomas  v.  Negus,  7  111.  700;  Mor- 
gan V.  Ladd,  7  111.  414.  Ind.— Holland 
V.  Spell,  144  Ind.  561,  42  N.  E.  1014; 
McGrew  v.  Grayston,  144  Ind.  165,  41 
N.  E.  1027;  Glassburn  v.  Deer,  143  Ind. 
174,  183,  41  N.  E.  376;  Newman  v. 
Kizer,  128  Ind.  258,  26  N.  E.  1006; 
McCracken  v.  Cabel,  120  Ind.  266,  22 
N.  E.  136;  State  v.  Kamp,  111  Ind. 
56,  11  N.  E.  960;  Monnett  V.  Hemp- 
hill, 110  Ind.  299,  11  N.  E.  230;  Sterne 
V.  Vert,  108  Ind.  232,  9  N.  E.  127; 
Baltimore  O.  &  C.  R.  Co.  v.  Johnson, 
84  Ind.  420;  Test  V.  Larsh,  76  Ind. 
452;  Clark  V.  Wright,  67  Ind.  224. 
la.— Weaver  v.  Stacy,  93  Iowa  683,  62 
N.  W.  22;  Anglo-American  L.,  M.  & 
A.  Co.  V.  Bush,  84  Iowa  272,  50  N.  W. 
1063;  Hintrager  v.  Mahoney,  78  Iowa 
537,  43  N.  W.  522,  6  L.  R.  A.  50; 
Root  15.  Heil,  78  Iowa  436,  43  N.  W. 
278;  Reichelt  V.  Seal,  76  Iowa  275,  41 
N.  W.  16;  West  v.  Fitzgerald,  72  Iowa 
306,  33  N.  W.  688;  Upton  Mfg.  Co. 
V.  Huiske,  69  Iowa  557,  29  N.  W. 
621;  Tama  County  f.  Melendy,  55  Iowa 
395,  7  N.  W.  669;  Buena  Vista  County 
V.  Iowa  Falls  &  S.  C.  R.  Co.,  55  Iowa 
157,  7  N.  W.  474;  Independent  Dist. 
V.  Delaware,  44  Iowa  201;  Mississij)pi 
&  M.  R.  Co.  V.  Byington,  14  Iowa  572. 
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Ky.— Brown  v.  Van  Cleave,  86  Ky.  381, 
6  S.  W.  25.  La.— Campbell  v.  Orillion, 
3  La.  Ann.  115.  Minn. — Mastin  v. 
May,  130  Minn.  281,  153  N.  W.  756; 
Lamprey  v.  Henk,  16  Minn.  405.  Mo. 
Wolfort  V.  Reilly,  133  Mo.  463,  470, 
34  S.  W.  847;  Robards  v.  Lamb,  76 
Mo.  192;   Cassell  v.  Fagin,  11  Mo.  207, 

47  Am.  Dec.  151;  Rosenberger  v.  Jones, 

48  Mo.  App.  606.  N.  Y.— Farmers'  L. 
&  T.  Co.  V.  Bankers '  &  M.  Tel.  Co.,  109 
N.  Y.  342,  16  N.  E.  539;  People  v. 
Mills,  109  N.  Y.  69,  15  N.  E.  886; 
Alexander  v.  Alexander,  104  N.  Y. 
643,  10  N.  E.  37;  Bennett  V.  Van 
Syckel,  18  N.  Y.  481;  Kelly  V.  Bloom, 
17  Abb.  Pr.  229;  Lewis  v.  Irving  F. 
Ins.  Co.,  15  Abb.  Pr.  140,  note;  Rad- 
way  V.  Graham,  4  Abb.  Pr.  468;  Green 
V,  Jereissati,  151  N.  Y.  Supp.  989. 
N.  D.— Tyler  i).  Shea,  4  N.  D.  377,  61 
N.  W.  468,  50  Am.  St.  Rep.  660.  Ore. 
Kellogg  V.  Smith,  70  Ore.  449,  142  Pac. 
330;  Portland  Const.  Co.  v.  O'Neil,  24 
Ore.  54,  32  Pac.  764;  Inverarity  V. 
Stowell,  10  Ore.  261,  267;  Moore  v. 
Floyd,  4  Ore.  260.  Pa.— Hall  v.  Lacy, 
37  Pa.  366;  Smith  v.  Jack,  2  Watts 
&  S.  101.  Tex.— Fir  V.  Bailey,  36 
Tex.  119.  Utah.— Sierra  Nevada  Mill 
Co.  V.  Keith  O'Brien  Co.,  156  Pac. 
943.  Vt.— Felch  v.  Gilman,  22  Vt.  38, 
holding  that  a  land  owner,  who  has 
accepted  payment  of  an  award  for  an 
easement  for  a  public  highway  over  his 
land,  cannot  maintain  an  action  for 
trespass  for  the  reasonable  use  there- 
of. W.  Va.— Bright  v.  MoHohan,  75 
W.  Va.  116,  83  S.  E.  298.  Wis.— Smith 
V.  Coleman,  77  Wis.  343,  46  N.  W. 
664;  Wheeler  v.  Catlin,  44  Wis.  464; 
Cogswell  V.  Colley,  22  Wis.  399;  Pulling 
f.  Columbia  County,  3  Wis.  337. 

[a]  A  statute  prohibiting  a  judg- 
ment creditor  from  appealing  from  a 
judgment  upon  which  he  has  received 
any  money  paid  or  collected,  will  also 
preclude  a  further  prosecution  of  an 
appeal  taken  before  such  payment  or 
collection  is  made.  Clark  v.  Wright, 
67  Ind.   224. 

[b]  Acceptance  for  one  creditor,  of 
proceeds  of  a  sale,  by  a  trustee,  does 
not  waive  his  right  to  appeal  on  bfihalf 
of  other  creditors  for  whom  he  is  also 
trustee.     Stanrod   &   Co.   v.   Utah   Im- 
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less  tlian  the  amount  of  the  judgment  appealed  from. 


plement-Vehicle  Co.,  223  Fed.  517,  139 
C.  C.  A.   65. 

[c]  Where  a  creditor  coerces  pay- 
ment of  his  judgment  and  then  ap- 
peals his  appeal  will  be  dismissed  on 
motion  of  defendant.  Shannon  v. 
Mower,  186  Ala.  472,  65  So.  3.38,  citing 
Smith  V.  Patton,  128  Ala.  611,  30  So. 
582;  Shingler  v.  Martin,  54  Ala.  354, 
Knox's  Distributees  v.  Steele,  18  Ala, 
518,  54  Am.  Dec.  181;  Beard  v.  Hosier, 
58  Tnd.  App.  14,  107  N.  E.  558. 

70.  U.  S. — Carson  Lumber  Co.  v.  St. 
Louis   &   S.   F.   K.   Co.,   209   Fed.   191, 


126  C.  C.  A.  139,  affirming  198  Fed. 
311.  Ala. — Mf'Creeliss  r.  Ilinkle,  17 
Ala.  459.  la. — Upton  Mfg.  Co.  v. 
Huiske,  69  Iowa  557,  29  N.  W.  621, 
distinguishing  Independent  Dist.  v.  Dist. 
Tp.,  44  Iowa  201.  Miss. — Currie  v.  Ben- 
nette,  108  Miss.  854,  67  So.  484.  N.  Y 
Mellen  v.  Mellen,  137  N.  Y.  606,  33  N 
E.  545;  Higbie  v.  Westlake,  14  N.  Y. 
281.  N.  D.— Tyler  v.  Shea,  4  X.  D.  377, 
61  N.  W.  468,  50  Am.  St.  Rep.  660. 
Ore. — Brawand  v.  Home  Installment 
Co.,  75  Ore.  478,  147  Pac.  391. 
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By  the  Editorial  StaflE. 


I.     NECESSITY   OF   PLEADING  MATTERS    JUDICIALLY    NO- 
TICED, 59S 

n.    EFFECT    OF   ALLEGATION   AS    TO    FACTS    JUDICIALLY 
NOTICED,  600 

III.  IN  AID  OF  COMPLAINT  OTHERWISE  UNCERTAIN,  601 

IV.  INSTRUCTIONS  AS  TO  MATTERS  JUDICIALLY  NOTICED, 

601 

V.  MATTERS  JUDICIALLY  NOTICED  AS  PART  OF  BILL  OF 

EXCEPTIONS,   60] 

VI.  JUDICIAL  NOTICE  BY  APPELLATE  COURTS,  602 

CROSS-REFERENCES: 

Indictment  and  Information. 

AjS  to  the  nature  of  judicial  notice,  the  matters  noticed,  its  effect, 
etc.,  see  7  Ency.  of  Ev.  867,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work. 

I.  NECESSITY  OF  PLEADING  MATTERS  JUDICIALLY  NO- 
TICED. —  The  rule,  as  frequently  stated,  is  that  it  is  unnecessary  to 
allege  in  a  pleading  facts  of  which  the  court  will  take  judicial  notice.^ 


1.  U.  S. — United  States  v.  Eeynes,  9 
How.  127,  147,  13  L.  ed.  74;  In  re 
Osborne,   115  Fed.   1,  52  C.  C.  A.  595; 


604,  80  Pae.  1031,  69  L.  E.  A.  556; 
De  Baker  v.  Southern  Cal.  Ey.  Co.,  106 
Cal.  257,  39  Pae.  610,  46  Am.  St.  Eep. 


Heffelfinger  v.  Chbetaw,  O.  &  G.  E.  Co.,  237;    Eogers  r.  Cady,   104  Cal.   288,  38 

140    Fed.    75.      See     Jones     v.     United  Pae.  81,  43  Am.  St.  Eep.  100;  Cole  r.  Se- 

States,  137  U.  S.  202,  214,  11  Sup.  Ct.  '  graves,    88    Cal.    103,     25     Pae.     1109; 

80,  34  L.  ed.  691.    Ala.— Alabama  Great  Faekler    v.    Wrig^ht,    86    Cal.    210,    24 

Southern   E.   Co.  v.   Cardwell,   171   Ala.  Pae.  996.     Conn.— Tweedy  v.  .Jarvis,  27 

274,  55   So.   185.     See   Bowling  v.  Mo-  Conn.     42.       Fla.— City     of     Miami     v. 

bile    &   M.    Ey.    Co.,    128    Ala.    550,    29  Miami  Eealty  Loan  &  Guaranty  Co.,  57 

So.   ;:.84.     Ark.— St.  Louis,  I.  M.  &   S.  Fla.   366,  49   So.   55.     111.— Goodman   v. 

Ev.  Co.  V.  State,  68  Ark.  561,  60  S.  W.  People,    228    111.-    154,    81    N.    E.    830; 

654.     Cal,— Freneh   v.  Senate,  146   Cal.  Gunning    v.    People,    189    111.    165,    59 
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This  rule  is  equally  applicable  to  civil  actions,^  criminal  prosecutions,'' 
suits  in  equity/  and  special  proceedings.^  In  some  jurisdictions,  the 
rule  has  been  incorporated  in  the  statutes,"    But  judicial  notice  cannot 


N.  E.  494,  82  Am.  St.  Rep.  433.  Ind. 
State  V.  Downs,  148  Ind.  324,  47  N.  E. 
670;  Miller  v.  Miller,  55  Ind.  App. 
644,  104  N.  E.  588;  Triuceton  Coal  Min. 
Co.  V.  Howell,  46  lud.  App.  572,  92 
N.  E.  122;  Thorntown  v.  Fugate,  21  ln(i. 
App.  537,  52  N.  E.  763.  la.— Clough 
f.  Goggins,  40  Iowa  325.  Kan. — West 
V.  Columbus,  20  Kan.  633;  Solomon  v. 
Hughes,  24  Kan.  211;  Ellis  V.  Reddin, 
12  Kau.  306;  Garfield  Twp.  v.  Dods- 
worth,  9  Kan.  App.  752,  58  Pac.  565. 
Ky.— Strode  c.  Strode,  3  Bush  227,  96 
Am.  Dec.  211;  Pedigo  v.  Com.,  24  Ky. 
L.  Rep.  1029,  70  S.  W.  659.  Mass. 
Cronan  v.  Woburn,  185  Mass.  91,  70 
N.  E.  38;  Read  v.  Chelmsford,  16  Pick. 
128.  Mich. — People  v.  Mahaney,  13 
Mich.  481,  491.  Minn. — Peterson  v. 
Cokato,  84  Minn.  205,  87  N.  W.  615. 
Mo. — Sessinghaus  Milling  Co.  r.  Hana- 
brink,  247  Mo.  212,  152  S.  W.  354; 
Jackson  r.  Kansas  City,  Ft.  S.  &  M. 
E.  Co.,  157  Mo.  621,  58  S.  W.  32,  80 
Am.  St.  Rep.  650;  Earth  r.  Kansas 
City  El.  Ry.  Co.,  142  Mo.  535,  44  S. 
W.  778;  Brookfield  r.  Tooey,  141  Mo. 
619,  43  S.  W.  387;  Garth  v.  Caldwell, 
72  Mo.  622;  Shackleford  v.  City  of 
Jefferson,  167  Mo.  App.  59,  150  S.  W. 
1123;  Camp  v.  Wabash  Ry.  Co.,  94  Mo. 
App.  272,  68  S.  W.  96;  Savannah  r. 
Dickev,  33  Mo.  App.  522.  Neb.— George 
V.  State,  59  Neb.  163,  80  N.  W.  486. 
N.  Y.— Viemeister  ?;.  White,  179  N.  Y. 
235,  72  N.  E.  97,  103  Am.  St.  Rep. 
859,  70  L.  R.  A.  796;  Goelet  r.  Cow- 
drey,  1  Duer  132;  Long  Sault  Dev. 
Co.  r.  Kennedy,  158  App.  Div.  398,  143 
N.  Y.  Supp.  454;  Shepherd  v.  Shepherd, 
51  Misc.  418,  100  N.  Y.  Supp.  401. 
Okla.— Carroll  r.  Durant  Nat.  Bank,  38 
Okla.  267,  133  Pac.  179;  Barnes  r. 
American  Soda  Fountain  Co.,  32  Okla. 
81,  121  Pac.  250.  Ore.— Howe  r.  Kern, 
63  Ore.  487,  125  Pac.  834,  128  Pac. 
818;  Parkersville  Drainage  Dist.  r. 
Wattier,  48  Ore.  332,  86  Pac.  775;  Strai- 
ten r.  Oregon  City,  35  Ore.  409,  60 
Pac.  905.  Phil.  Isi.— Marzon  v.  Udtn- 
jan,  20  Phil.  Tsl.  232.  S.  C— Parker 
r.    Carolina    Sav.   Bank,    53    S.    C.    5S3, 

31  S.  E.  673,  69  Am.  St.  Rep.  888. 
S.  D.— Dirks  Trust  &  Title  Co.  r.  Koch, 

32  S.  D.  551,  143  N.  W.  952.  Tenn. 
Pugh  V.  State,  2  Head  227.    Tex.— Sec 


Sanchez   v.   State,   39    Tex.    Crim.    389, 

46  S.  W.  249.  Vt.— Atherton  v.  Village 
of  Essex  Junction,  83  Vt.  218,  74  Atl. 
1118;  Clement  v.  Graham,  78  Vt.  290, 
63  Atl.  146;  Page  v.  McClure,  73  Vt. 
8.3,  64  Atl.  451.  Va.— Satterfield  v. 
Com.,  105  Va.  867,  52  S.  E.  979;  Dun- 
can r.  Lynchburg  (Va.),  34  S.  E.  964, 
48  L.  R.  A.  331.  Wash.— Green  v.  Tid- 
ball,  26  Wash.  338,  67  Pac.  84,  55  L.  R. 
A.  879.  Wis.— Gray  r.  Chicago  &  N. 
W.  Ry.  Co.,  153  Wis.  637,  142  N.  W. 
505;  John  O'Brien  Lumber  Co.  v.  Wil- 
kinson, 123  Wis.  272,  101  N.  W.  1050; 
Durch  V.  Chippewa,  60  Wis.  227,  19  N. 
W.   79. 

See  7  Ency.  of  Ev.  1033. 

[a]  Rule  Is  Universal.— " Such  ig 
the  rule  both  at  common  law  and  un- 
der the  code."  Stratton  v.  Oregon 
City,   35   Ore.  409,   CO   Pac.  905. 

[b]  Domestic  statute,  which  is  the 
basis  of  the  action,  need  not  be  pleaded 
at  length.  Ervin  v.  State,  150  Ind.  332, 
48  N.  E.  249;  Swing  v.  Karges  Furni- 
ture Co.,  150  Mo.  App.  574,  131  S.  W. 
153.  See  generally  the  title  "Stat- 
utes." 

2.  Se^  cases  cited  in  preceding  note. 

3.  See  12  Standard  Proc.  ,347,  et 
seq.,  and  State  v.  Downs,  148  Ind.  324, 

47  N.  E.  670;  Satterfield  V.  Com.,  105 
Va.  867,  52  S.  E.  979. 

4.  Secrist  v.  Petty,  109  HI.  188; 
Todtenhauson  r.  Knox  County,  132 
Tenn.   169,   177   S.   W.   487. 

5.  Cal.— French  r.  Senate,  146  Cal. 
604,  80  Pac.  1031,  69  L.  R.  A.  556,  man- 
damus. Mich. — People  r.  Mahaney,  13 
Mich.  481,  491,  quo  warranto.  N.  Y. 
A'iemeister  r.  White,  179  N.  Y.  235, 
72  N.  E.  97,  103  Am.  St.  Rep.  859,  70 
L.  R.  A.  796,  mandamus.  Vt. — Page 
V.  McClure,  73  Vt.  83,  64  Atl.  451,  man- 
damus. 

fa]  A  schedule  in  bankruptcy  pro- 
ceedings falls  within  the  general  rule. 
In  re  Chope,  112  Cal.  630,  44  Pac. 
1066. 

6.  See  generally  the  statutes,  and 
the  following:  Ark. — St.  Louis,  I.  M. 
&  S.  Ry.  Co.  r.  State,  Q^  Ark.  561,  60 
S.  W.  654.  Ind.— Thorntown  v.  Fugate, 
21  Tnd.  App.  537,  52  N.  E.  763.  la. 
Clough  r.  Goggins,  40  Iowa  325.  Kan. 
Fort  Leaveuwortb  R.  R.   Co.  v.  Lowe, 

Vol.  XVI 


600 


JUDICIAL  NOTICE 


be  resorted  to  to  raise  controversies  not  presented  by  the  record^ 
II.  EFFECT  OF  ALLEGATION  AS  TO  FACTS  JUDICIALLY 
NOTICED.  —  An  allegation  as  to  a  fact  which  the  court  is  bound  to 
notice  judicially  does  not  vitiate  the  pleading;  but  the  allegation  is 
properly  treated  as  surplusage  and  may  be  stricken  out  on  motion 
on  the  ground  of  redundancy.^  Such  an  allegation  does  not  control 
or  limit  the  power  of  courts  to  take  judicial  notice  of  facts  even  though 
the  notice  thus  taken  is  directly  contrary  to  the  allegation.'' 

On  Demurrer. —  Wliile  ordinarily  when  a  demurrer  is  interposed  to 
a  pleading  all  the  facts  stated  in  that  pleading  are  to  be  taken  as 
true,^°  this  principle  is  subject  to  the  exception  that  allegations  which 
are  contrary  to  facts  which  will  be  judicially  noticed,  are  not  ad- 
mitted by  the  demurrer." 


27  Kan.  749,  756;  Smith  v.  Emporia, 
27  Kan.  528;  Ellis  v.  Reddin,  12  Kan, 
306.  Ky.— Pedigo  t:  Com.,  24  Ky.  L. 
Rep.  1029,  70  S.  W.  659.  Mo.— Earth 
V.  Kansas  City  El.  Ry.  Co.,  142  Mo. 
535,  44  S.  W.  778;  Garth  v.  Caldwell, 
72  Mo.  622;  Camp  v.  Wabash  Ry.  Co., 
94Mo.  App.  272,  68  S.  W.  96.  PhU.  Isl. 
Marzon  v.  Udtujan,  20  Phil.  Isl.  232. 

7.  Mutual  L.  Ins.  Co.  v.  McGrew, 
188  U.  S.  291,  23  Sup.  Ct.  875,  47  L. 
ed.  480,  63  L.  R.  A.  33,  hence  not  to 
show  that  a  federal  question  not  raised 
below,  was  involved.  See  also  Moun- 
tain View  Min.,  etc.  Co.  v.  MeFadden, 
180  U.  S.  533,  21  Sup.  Ct.  488,  45  L. 
ed.  656,  not  to  show  a  federal  contro- 
versy, dependent  upon  facts  not  al- 
leged. 

[a]  Judicial  notice  "must  be  sub- 
ordinate to  those  requirements  of  form 
and  orderly  communication  which  reg- 
ulate the  mode  of  bringing  contro- 
versies into  court,  and  of  stating  and 
conducting  them."  Arkansas  V.  Kan- 
sas &  Texas  Coal  Co.,  183  U.  S.  185 
22  Sup.  Ct.  47,  46  L.  ed.  144,  quoting 
Thayer's  Prelim.  Treatise  on  Ev.,  ch. 
7,  p.  281. 

8.  Kan. — Fort  Leavenworth  R.  R. 
Co.  V.  Lowe,  27  Kan.  749,  <Hhe  state- 
ment amounts  to  nothing.""  N.  Y. 
Goelet  V.  Cowdrey,  1  Duer  132.  Ore. 
Parkersville  Drainage  Dist.  v.  Wattier, 
48  Ore.  332,  86  Pac.  775.  Wis.— Durch 
V.  Chippewa,  60  Wis.  227,  19  N.  W. 
79,  a  case  involving  pleading  a  mun- 
icipal charter. 

But  see  In  re  Osborne,  115  Fed.  1, 
52  C.  C.  A.  595. 

9.  Jones  v.  United  States,  137  U.  S. 
202,  214,  11  Sup.  Ct.  80,  34  L.  ed.  691. 
See  U.  S.— Texas  &  Pac.  R.  Co.  v.  Cody, 
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166  TJ.  S.  606,  609,  17  Sup.  Ct.  703,  41 
L.  ed.  1132.  N.  Y.— People  v.  Breese, 
7  Cow.  429.  Ore.— State  v.  Portland 
General  Electric  Co.,  52  Ore.  502,  95 
Pac.  722,  729,  98  Pac.  160.  Wis.— Huey 
V.  Van  Wie,  23  Wis.  613. 
See  7  Ency.  of  Ev.  863. 

10.  See  generally  6  Standakd  Proc. 
943,  et  seq. 

11.  U.  S. — Pearey  v.  Stranahan,  205 
U.  S.  257,  27  Sup.  Ct.  545,  51  L.  ed. 
793;  Ross  v.  City  of  Ft.  Wayne,  63 
Fed.  466,  11  C.  C.  A.  288;  Southern 
Pac.  R.  Co.  V.  Groeck,  68  Fed.  609. 
Comimre  Griffing  v.  Gibb,  2  Black  519, 
17  L.  ed.  353.  Cal. — French  v.  Senate, 
146  Cal.  604,  80  Pac.  1031,  69  L.  R.  A. 
556;  Mullan  v.  State,  114  Cal.  578,  46 
Pac.  670,  34  L.  R.  A.  262;  Ohm  v.  San 
Francisco,  92  Cal.  437,  28  Pac.  580.  Ga. 
Southern  R.  Co.  v.  Covenia,  100  Ga. 
46,  29  S.  E.  219,  62  Am.  St.  Rep.  312, 
40  L.  R.  A.  253;  Rome  Ry.  &  L.  Co. 
T.  Keel,  3  Ga.  App.  769,  60  S.  E.  468. 
la. — Cooke  v.  Tallman,  40  Iowa  133. 
N.  Y.— Chapman  v.  Wilber,  6  Hill  475. 
Tenn. — Todtenhausen  v.  Knox  County, 
132  Tenn.  169,  177  g.  W.  487.  Eng. 
Taylor  v.  Barclay,  2  Sim.  213,  221,  57 
Eng.  Reprint  769. 

But  see  Tutwiler  Coal,  Coke  &  Iron 
Co.  V.  Farrington,  144  Ala.  157,  39  So. 
898;  State  v.  Norcross,  132  Wis.  534, 
112  N.  W.  40,  wherein  the  court  re- 
fused, in  the  face  of  a  direct  aver- 
ment of  the  navigability  of  a  certain 
stream,  to  take  judicial  notice  that  it 
was  non-navigable  for  any  public  pur- 
pose, or  any  kind  of  navigation,  though 
conceding  that  for  some  purposes  it 
was  to  be  treated  as  a  non-navigable 
stream. 

[a]     Rule    Discussed. — *'It    is    con- 
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III.  IN    AID    OF    COMPLAINT    OTHERWISE    UNCERTAIN. 

A  complaint  which  is  indefinite  and  uncertain  in  its  statement  of  the 
facts  may  be  aided  to  the  extent  to  which  judicial  notice  can  be  taken 
of  material  facts,  at  least  where  only  a  general  demurrer  has  been 
interposed.^- 

IV.  INSTRUCTIONS  AS  TO  MATTERS  JUDICIALLY  NO- 
TICED.^^  —  Whenever  the  knowledgre  of  the  court  is  evidence  of  a 
fact,  the  court  should  declare  such  knowledge  to  the  jury  by  way  of 
an  instruction,  and  the  jury  is  bound  to  regard  such  fact  as  established 
in  the  case.^*  But  where  the  sole  or  controlling  facts  in  a  case  are 
established  by  a  resort  to  the  judicial  knowledge  of  the  court,  a  pure 
question  of  law  remains  and  the  case  should  not  be  submitted  to  the 
jury.'' 

V.  MATTERS  JUDICIALLY  NOTICED  AS  PART  OF  BILL  OP 
EXCEPTIONS.  —  Matters  of  which  the  court  takes  judicial  notice, 
while  not  formally  introduced  in  evidence,  are  properly  incorporated 
into  a  bill  of  exceptions.^** 


tended  on  the  part  of  the  appellant 
that  the  superior  court  erred  in  hold- 
ing that  it  could  look  beyond  the  face 
of  the  complaint  in  ruling  upon  the 
demurrer;  that  the  doctrine  of  judicial 
notice  is  only  a  rule  of  evidence,  and 
cannot  be  applied  to  the  construction 
of  a  pleading;  that  a  demurrer  admits 
the  truth  of  every  fact  that  is  well 
pleaded,  and  that  a  fact  may  be  well 
pleaded  notwithstanding  the  existence 
of  a  valid  law  establishing  conclusive- 
ly the  direct  reverse  of  the  matter  al- 
leged. We  do  not  think  that  these 
propositions  are  sustainable  either  upon 
reason  or  authority.  The  allegation  of 
a  sound  conclusion  of  law  is  always 
regarded  as  superfluous  in  pleading,  and 
the  allegation  of  an  unsound  conclusion 
is  entirely  disregarded.  .  .  .  Why 
should  a  general  demurrer  to  a  com- 
plaint be  overruled  and  the  parties  re- 
quired to  proceed  to  the  trial  of  an  is- 
sue of  fact,  when  the  court,  looking 
to  a  law  of  which  it  is  bound  to  take 
notice,  can  clearly  see  that  one  of  the 
essential  allegations  of  the  complaint 
can  never  by  any  legal  possibility  be 
proved?  What  useful  or  desirable  end 
could  be  attained  by  shutting  its  eyes 
to  the  certain  event  of  the  litigation, 
and  putting  the  parties  to  the  trouble, 
delay,  and  expense  of  framing  and 
preparing  to  try  issues  which  can  have 
no  influence  upon  the  final  result? 
These  questions  answer  themselves  and 
make  it  entirely  clear  that  there  are 
no  considerations  of  expediency  or  con- 


venience to  support  the  contention  of 
appellant."  People  v.  Oakland  Water 
Front    Co.,    118    Cal.    234,   .50    Pac.    .305. 

12.  Ark. — Harvey  v.  Douglass,  73 
Ark.  221,  83  S.  W.  946,  description  of 
land  in  ejectment  thus  made  certain. 
Cal. — De  Baker  r.  Southern  Cal.  Ey. 
Co.,  106  Cal.  257,  39  Pac.  610,  46  Am. 
St.  Eep.  237.  Ore. — Peterson  v.  Stand- 
ard Oil  Co.,  55  Ore.  511,  106  Pac.  337. 

See  svpra,  I. 

13.  As  to  instructions  generally,  see 
the  title   "Instructions." 

14.  Ala.— Mobile  &  B.  E.  Co.  v. 
Ladd,  92  Ala.  287,  9  So.  169.  Me.— See 
State  V.  Wagner,  61  Me.  178.  Tenn. 
Cash  V.  State,  10  Humph.  111. 

[a]  Rule  Stated.— "Facts  of  which 
the  court  takes  notice  may  be  em- 
braced in  instructions  to  the  jury,  with- 
out invading  the  province  of  that 
body."  City  of  Topeka  r.  Zufall,  40 
Kan.  47,  19  Pac.  359,  1  L.  E.  A.  387. 

[b]  Basis  of  the  Rule. — "It  is  ele- 
mental that  any  facts  which  are  gen- 
erally known  and  accepted,  and  of 
which  courts  taki3  judicial  knowledge, 
are  part  of  the  case  as  facts,  and  the 
court  may  instruct  upon  them  to  the 
same  extent  as  upon  other  facts." 
Spiking  V.  Consolidated  Rv.  &  Power 
Co.,  33  Utah  313,  93  Pac.  838. 

15.  State  V.  Main,  69  Conn.  123,  37 
Atl.  80,  61  Am.  St.  Eep.  30,  36  L.  E. 
A.  623. 

16.  State  V.  Scott,  59  Neb.  499,  81 
N.  W.  305. 
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VI.     JUDICIAL  NOTICE  BY  APPELLATE  COURTS.  — An  ap- 

p(^]late  court  may  take  judicial  notice  of  facts  which  the  lower  court 
failed  to  recognize  ;^^  but  where  no  suggestion  of  the  fact  was  made 
in  the  lower  court,  whose  attention  was  not  called  to  it,  the  appellate 
courts  sometimes  refuse  to  consider  it.^^  Facts  which  could  not  have 
been  judicially  noticed  by  the  lower  court  will  not  ordinarily  be 
noticed  on  appeal,^^  but  matters  of  public  interest  occurring  while  an 
appeal  is  pending  and  affecting  the  case,  may  be  judicially  noticed.^" 


17.  U,  S.— De  Beam  v.  Safe  Deposit 
fr  Trust  Co.,  233  U.  S.  24,  34  Sup.  Ct. 
584,  58  L.  ed.  833;  Pennington  V.  Gib- 
son, 16  How.  65,  14  L.  ed.  847.  Cal. 
Eogers  v.  Cadv,  104  Cal.  288,  38  Pac. 
81,  43  Am.  Sf.  Eep.  100.  Utah.— Salt 
Lake  City  v.  Eobinson,  39  Utah  260, 
116  Pac.  442,  Ann.  Cas.  1913E,  61,  35 
L.  E.  A.  (N.  S.)   610. 

And  see  7  Ency.  of  Ev.  882. 

18.  Md.— Line  v.  Line,  119  Md.  403, 
86  Atl.  1032,  Ann.  Cas.  1914D,  192. 
N.  Y. — North  Hempstead  v.  Gregory, 
53  App.  Div.  350,  65  N.  Y.  Supp.  867; 
Walton  V.  Stafford,  14  App.  Div.  310, 
43  N.  Y.  Supp.  1049,  4  N.  Y.  Ann, 
Cas.  114.  N.  D. — Amundson  v.  Wilson, 
11  N.  D.  193,  91  N.  W.  37.  Vt.— Me- 
Kane  V.  Gordon,  85  Vt.  253,  81  Atl. 
637. 

19.  Yates  v.  Milwaukee,  10  Wall. 
(U.  S.)  497,  19  L.  «d.  984;  Woodson 
V.    Metropolitan    St.    R.    Co.,    224    Mo. 
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685,  123  S.  W.  820,  20  Ann.  Cas.   1039, 
30  L.  R.  A.  (N.  S.)   931. 

20.  United  States  ■?;.  Schooner  Peggy, 
1  Craneh  (U.  S.)  103,  2  L.  ed.  49  (the 
enactment  of  a  treaty);  Vance  v.  Ean- 
kin,  194  111.  625,  62  N.  E.  807,  88 
Am.  St.  Eep.  173. 

[a]  A  formal  supplemental  plea 
setting  up  the  repeal  of  a  statute  un- 
der which  a  case  was  being  prosecuted, 
need  not  be  filed,  as  judicial  notice 
of  the  repeal  will  be  taken.  Vance 
V.  Eankin,  194  111.  625,  62  N.  E.  807, 
88  Am.  St.  Eep.  173. 

[b]  A  court  must  decide  according 
to  existing  laws  "and  if  it  be  neces- 
sary to  set  aside  a  judgment,  rightful 
when  rendered,  but  which  cannot  be 
affirmed  but  in  violation  of  law,  the 
judgment  must  be  set  aside."  United 
States  f.  Schooner  Peggy,  1  Craneh  (U. 
S.)    103,  2  L.  ed.  49. 
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JUDICIAL  OFFICERS 

By  the  Editorial  Staff. 


I,     DEFINITIONS.  606 

n.    POWERS  OF  JUDGES  AT  CHAMBERS  AND  IN  VACATION, 

608 

A.  Generally,  608 

B.  Effect  of  Stipulation,  611 

C.  Granting  Change  of  Venue,  612 

D.  Determdnation  of  Matters  Pertaining  to  FLeadings,  612 

1.  Generally,  612 

2.  Motion  for  Judgment  on  tlw  Pleadings,  613 

E.  Nonsuit  and  Dismissal,  613 

F.  Trial,  613 

1.  Generally,  613 

2.  Findings,  Costs  and  Attorney's  Fees,  614 

G.  Supersedeas  and  Stay  of  Proceedings,  614 
H.     Correction  of  Minutes,  616 

I.     Setting  Aside  Judgment,  616 

J.     Bill  of  Exceptions,  616 

K     Xeiv  Trial,  618 

L.     Proceedings  To  Perfect  Appeals,  618 

M.     In  Collateral  Proceedings,  619 

1.  Attachment,  619 

2.  Arrest  and  Bail,  620 

3.  Physical  Examination,  620 

4.  Reference,  620 

5.  Supplemental  Proceedings,  621 

6.  Contempt  Proceedings,  621 

N.    In  Particular  Matters  and  Proceedings,  621 

1.  Injunctions,  621 

2.  Receivers,  624 

3.  Extraordinary  Legal  Remedies,  627 

a.  Mandamus,  627 

b.  Habeas  Corpus,  629 

c.  Qito  Warrc72io,  629 
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d.     Prohibition,  630 

4.  Prohate  Proceedings,  630 

5.  Trust  Estates,  631 

6.  Divorce  Proceedings,  631 

7.  Partition  Suits,  632 

8.  Condemnation  Proceedings,  632 

9.  Foreclosure  Proceedings,  632 

10.  Election  Contests,  632 

11.  Insolvency  Proceedings,  633 

12.  Judicial  Sales,  633 

0.     Appeals  From  Orders  at  Chambers  or  in  Vacation,  633 

III.  JUDICIAL  ACTION  OUTSIDE  TERRITORIAL  LIMITS  OF 

JURISDICTION,  634 

IV.  EXCHANGE  OF,  OR  TEMPORARY  TRANSFER  OF  JUDGES 

TO  ANOTHER  COURT,  634 

I 

A.  Generally,  634 

B.  Authority  Upon  Return  to  His  Own  Court,  637 

V.  REVIEW  OF  JUDICIAL  ACTS  OF  COORDINATE  JUDGE,  638 

VI.  POWERS  AFTER  EXPIRATION  OF  TERM,  640 

VII.  POWERS  OF  SUCCESSOR,  642 

■\ 

,  A.     Generally,  642 

B.  Bill  of  Exceptions,  643 

C.  Motion  for  New  Trial,  643 

Vin.    ACTIONS  AGAINST  JUDGES,  644 

A.  Civil  Actions,  644 

B.  Criminal  Prosecutions,  645 

IX.     DISQUALIFICATION  OF  JUDGES.  646 

A.     Generally,  646 
Vol.  XVI 


JUDICIAL  OFFICERS  605 

B.     Grounds  of  Disqualificaiion,  646 

1.  Generally,  6i6 

2.  Party  to  Action,  649 

3.  Interest,  650 

a.  Generally,  650 

b.  As  Resident  and  Taxpayer,  653 

4.  Relationship,  658 

a.  To  Par/?/,  658 

b.  To  Stockholder,  661  y 

c.  To  Attorney,  662 

5.  Former  Counsel,  662 

6.  /«  Prol)ate  Proceedings,  667 

a.  Interest  in  the  Estate,  667 

b.  Relationship  to  Party  in  Interest,  669 

c.  Former  Counsel,  669 

7.  Bias,  669 

a.  Generally,  669 

b.  Personal  Knowledge  or  Opinion,  673 

c.  Expression  of  Opinion,  673 

8.  /w  Contem.pt  Proceedings,  674 

9.  Judge  a  Witness  in  the  Case,  674 

10.  Physical  DisaHlity,  674 

11.  Participation  in  Previous  Proceedings,  674 

C.  Removal  of  Disqualification,  676 

D.  Waiver  of  Disqualification,  677  ^,,^_ 

E.  Mode  and  Determination  of  Disqualification,  679 

1.  By  Judge  of  Ilis  Own  Motion,  679 

2.  Upon  Ohjection  by  Party,  680 

a.  Generally,  680 

b.  W/to  3/07/  O&jecf,  681 

c.  Time  of  Objection,  682 

d.  Essentials  of  Application  or  Affidavit,  684 

e.  Proceedings  On  and  Determination  of  Application 

or  Objection,  687 

f.  Review  of  Ruling,  689 

F.  Calling  in  Another  Judge  or  Transferring  Cause,  690 
6.    Authority  of  Disqualified  Judge,  691 

1.  Generally,  691 

2.  Validity  and  Effect  of  His  Judicial  Acts,  693 

X.    SPECIAL  JUDGES,  696 

Vol  XVI 


606 


JUDICIAL  OFFICERS 


A.  Extent  of  Powers,  696 

B.  Effect  on  Powers  of  Regular  Judge,  697 

C.  Duration  and  Termination  of  Authority,  698 

1.  Generalhj,  698 

2.  Settling  Bill  of  Exceptions,  699 

3.  New  Trial,  699 

D.  Ohjeciions  to  Special  Judge,  700 

E.  Acts  of  Special  Judge,  701 

XI.  DE  FACTO  JUDGES,  702 

XII.  COURT  COMMISSIONERS,  703 

XIII.  UNITED  STATES  COMMISSIONERS,  706 

CROSS-REFERENCES: 


Courts ; 

Justices  of  the  Peace ; 

Officers; 


Transfer  of  Causes; 
References ; 
Trial. 


For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITIONS.  —  The  term  "judicial  officers"  includes  justices 
of  all  courts  as  well  as  all  persons  exercising  judicial  powers  by 
virtue  of  their  office.^ 

A  judge  "at  chambers"  is  a  judge  sitting  out  of  court  for  the 
transaction  of  such  judicial  business  as  is  not  required  to  be  done  in 
open  court.^     Whenever  a  judge  is  presiding  in  a  court  other  than 


1.  Settle  V.  Van  Evrea,  49  N.  Y. 
280. 

[a]  Distinction  Between  Judicial 
and  Ministerial  Acts. — (1)  "The  dis- 
tinction between  ministerial  and  judi- 
cial and  other  official  acts  seems  to 
be  that  where  the  law  prseribes  and 
defines  the  duty  to  be  performed  with 
such  precision  and  certainty  as  to 
leave  nothing  to  the  exercise  of  dis- 
cretion or  judgment,  the  act  is  minis- 
terial; but  where  the  act  to  be  done 
involves  the  exercise  of  discretion  or 
judgment  in  determining  whether  the 
duty  exists,  it  is  not  to  be  deemed 
merely  ministerial."  Commissioner  V. 
Smith,  5  Fed.  471.  (2)  And  a  "pure- 
ly ministerial  duty  is  one  as  to  which 
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nothing  is  left  to  discretion.  Judicial 
acts  involve  the  exercise  of  discretion- 
ary power  or  judgment.  Judicial  acts 
are  not  confined  to  the  jurisdiction  of 
judges."  City  of  Biddeford  v.  Yates, 
104  Me.  506,  72  Atl.  335.  See  also  to 
the  same  effect:  Ala. — Eainey  v.  Eidge- 
way,  151  Ala.  532,  43  So.  843;  State 
V.  Jenks,  138  Ala.  115,  35  So.  60. 
Cal.— People  v.  Wells,  2  Cal.  198.  Ind. 
Jaqua  r.  Harkins,  40  Ind.  App.  639,  82 
N.  E.  920.  Mo.— State  v.  Goodier,  195 
Mo.  551,  93  S.  W.  928.  S.  C— Morton 
V.  Comptroller,  4  S.  C.  430.  Tex.— Bur- 
ns m  V.  Terrell,  97  Tex.  309,  78  S.  W, 
500. 

2.    U.  S.—Tn  re  Neade,  39  Fed.  833, 
5  L.  R.  A.  78.     CaL— Von  Schmidt  v. 
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the  one  to  which  he  is  regularly  assigned  he  is  a  judge  pro  tempore 
of  that  court.^  A  special  judge  or  judge  pro  hac  vice  is  a  menihrr 
of  the  bar  selected  to  preside  at  the  trial  of  cases  in  which  the  regular 
judge  is  unable  or  disqualified  to  act,*  while  one  who  exercises  judicial 
functions  under  color  of  right  is  a  judge  de  facto.^ 


Widber,  99  Cal.  511,  34  Pac.  109.  Colo. 
Kirby  o.  Chicago,  R.  I.  &  P.  lly.  Co., 
51  Colo.  82,  116  Pac.  150.  Ohio.— Pitts- 
burg, Ft.  W.  &  C.  R.  Co.  V.  Hurd,  17 
Ohio  St.  144.  Wis,— V/hereatt  v.  Ellis, 
tJ5  Wis.  633,  2.7  N.  W.  630,  28  N.  W. 
333. 

[a]  "The  tenn  'chambers'  means 
the  private  room  or  office  of  a  judge, 
where,  for  the  convenience  of  parties, 
he  hear3  such  matters  and  transacts 
eujh  busineso  ao  a  judge  in  vacation  is 
authorized  to  hear,  and  which  do  not 
require  a  hearing  by  the  judge  sitting 
as  a  court.  The  chambers  of  a  judge 
are  not  an  element  of  jurisdiction  but 
of  convenience.  For  the  purposes  of 
jurisdiction,  the  chambers  of  a  judge 
are  wherever  he  is  found  within  hig 
district,  and  any  business  he  is  author- 
ized to  do  as  a  judge  in  vacation  is 
chamber  business."  Hoskins  v.  Bax- 
ter, 64  Minn.  226,  66  N.  W,  969. 

[b]  "Expressions  such  as  'in  the 
judge's  chambers,'  'at  his  chambers,' 
and  the  like,  have  sometimes  been  con- 
fitrned  in  the  light  of  general  provisions 
of  statutes  or  constitutions  in  which 
they  occurred,  and  the  legislative  or 
constitutional  intent  has  been  the  main 
point  to  be  arrived  at,  rather  than  the 
exact  meaning  of  the  expression  'at 
chambers'  taken  alone  as  characteris- 
tic of  a  certain  kind  of  procedure. 
Generally  the  question  as  to  whether 
a  proceeding  was  at  chambers  or  was 
a  part  of  the  exercise  of  the  jurisdic- 
tion of  the  court  as  such  has  arisen 
in  this  state  in  cases  where  the  action 
complained  of  took  place  in  vacation. 
But  we  cannot  declare,  as  matter  of 
law,  that  everything  which  a  judge 
does  between  the  opening  of  his  ses- 
sion of  court  and  its  close  is  essen- 
tially a  court  procedure  rather  than 
one  at  chambers.  Tn  some  counties  the 
terms  of  court  last  for  several  months 
at  a  time.  While  the  term  is  still 
continuing  the  judge  may  pass  orders 
in  the  exercise  of  his  powers  at  cham- 
bers. The  distinction  between  the  two 
kinds  of  av^ts  on  the  part  of  the  judge 
is  not  limited  to  the  mere  question  of 


whether  they  are  don^e  between  the  gen- 
cial  commencement  of  a  term  of  court 
and  its  close,  or  in  vacation.  .  .  . 
It  not  infrequently  happens  that  while 
a  judge  is  holding  a  term  of  court 
in  one  county  of  his  circuit,  applica- 
tions for  temporary  injunctions,  re- 
straining orders,  the  appointment  of  re- 
ceivers, and  the  like,  in  other  counties 
are  presented  to  him  and  acted  upon 
by  him.  But  such  action  does  not  be- 
come a  part  of  the  proceedings  of  the 
court  then  pending."  Morehead  v.  Al- 
len, 131  Ga.  807,  63  S.  E.  507. 

For  definition  of  the  term  "vaca- 
tion," see  6  Standard  Proc.  44. 

3.  Cox  V.  State,  30  Kan.  202,  2  Pac. 
155;  In  re  Millington,  24  Kan.  214; 
Dobbs  V.  State,  5  Okla.  Grim.  475,  114 
Pac.  358,   115   Pac.  370. 

4.  Ga. — Henderson  v.  Pope,  39  Ga. 
361.  La. — State  v.  Judges  First  Dist. 
Ct.,  35  La.  Ann.  1007.  Tex.— Porter  v. 
State,  48  Tex.  Crim.  125,  86  S.  W.  767. 

5.  U.  S.— McDowell  v.  United  States, 
159  IT.  S.  596,  16  Sup.  Ct.  Ill,  40  L. 
od.  271;  United  States  v.  Alexander,  46 
Fed.  728;  In  re  Ah  Lee,  5  Fed.  899. 
Cal.— People  v.  Rosborough,  14  Cal.  180. 
Conn.— Brown  v.  O'Connell,  36  Conn. 
4:^2,  4  Am.  Rep.  89.  Me. — Woodside  v. 
Wagg,  71  Me.  207.  Minn.— Carli  v. 
Rhener,  27  Minn.  292,  7  N.  W.  139. 
N.  C— State  v.  Turner,  119  N.  C.  841, 
25  S.  E.  810.  Pa.— Campbell  v.  Com., 
90  Pa.  344. 

[a]  "An  officer  de  facto  is  one 
who  exercises  the  duties  of  an  office 
under  color  of  an  appointment  or  elec- 
tion to  that  office.  He  differs,  on  the 
rne  hand,  from  a  mrre  usurper  of  an 
office  who  undertakes  to  act  as  an  offi- 
cer without  any  color  of  right;  and, 
on  the  other,  from  an  officer  de  jure 
who  is  in  all  respects  legally  appointed 
and  qualified  to  exercise  the  office." 
Plymouth  r.  Painter,  17  Conn.  585,  44 
Am.   Dec.   574. 

[bl  Every  person  "assuming  to 
exercise  the  authority  of  an  officer  does 
not  thereby  necpssarily  make  himself 
an  officer  de  facto.  But  when  it  ap- 
pears   that    the    person    exercising   the 

Vol.  XVI 


608 


JUDICIAL  OFFICERS 


The  term  "court  commissioners"  as  used  in  this  article  refers  to 
those  judicial  officers  only  who  are  permanently  attached  to  the  various 
courts.^ 

n.  POWERS  OF  JUDGES  AT  CHAMBERS  AND  IN  VACA- 
TION. —  A.  Generally.  —  It  is  a  fundamental  principle  of  law  that 
judges  can  exercise  judicial  functions  only  at  such  times  and  places 
as  are  designated  by  law.^     Hence,   judges  at    chambers®    and    in 


powers  of  an  office,  is  in  by  such  a 
color  of  right,  and  that  he  has  such 
possession  of  the  offiee  as  makes  him 
in  law  an  officer  de  facto,  then  his 
acts  .  .  .  are  valid."  In  re  Boyle,  9 
Wis.   264. 

6.  A  "court  commissioner  is  a  sub- 
ordinate and  assistant  to  the  circuit 
court  rather  than  an  independent  ju- 
dicial officer."  In  re  Burger,  39  Mich. 
203. 

[a]  He  acts,  however,  "as  an  in- 
dependent judicial  officer  and  not  as  a 
referee  in  the  cause  itself."  Heyn  v. 
Farrar,  36  Mich.  258. 

7.  Cal. — ^Larco  v.  Casaneuava,  30 
Cal.  560;  Wicks  v.  Ludwig,  9  Cal.  173. 
Colo.— Kirby  v.  Chicago,  E.  I.  &  P.  Ey. 
Co.,  51  Colo.  82,  116  Pac.  150;  Filley  v. 
Codv,  4  Colo.  109.  Idaho.— Delano  v. 
Logan,  4  Idaho  83,  35  Pac.  841.  111. 
Devine  v.  People,  100  111.  290;  Blair  v. 
Reading,  99  111.  600;  Keith  v.  Kellogg, 
97  111.  147.  Ind. — Pressley  v.  Harrison, 
102  Ind.  14,  1  N.  E.  188;  Newman  v. 
Hammond,  46  Ind.  119.  la. — Prosser  v. 
Prosser,  64  Iowa  378,  20  N.  W.  480. 
Mo.— State  v.  Rombauer,  104  Mo.  619, 
15  S.  W.  850,  16  S.  W.  502.  Neb.— John- 
son V.  Bouton,  56  Neb.  626,  77  N.  W.  57; 
Fisk  V.  Thorp,  51  Neb.  1,  70  N.  W.  498; 
Browne  v.  Edwards  &  M.  Lumber  Co., 
44  Neb.  361,  62  N.  W.  1070;  Ellis  v 
Karl,  7  Neb.  381.  Nev.— State  v. 
Atherton,  19  Nev.  332,  10  Pac.  901. 
N.  y.— Bangs  v.  Selden,  13  How.  Pr 
374.  Ohio.— Pittsburg,  etc.  E.  Co.  v. 
Hurd,  17  Ohio  St.  144.  S.  C— Grier- 
Kon  V.  Harmon,  16  S.  C.  618.  Va. 
Tyson's  Exrs.  v.  Glaize,  23  Gratt  (64 
Va.)  799.  Wash.  Ter.— Suffern  v.  Chis- 
holm,  1  Wash.  Ter.  486. 

[a]  A  judge  as  an  individual  has  no 
power  to  hear  and  determine  any  mat- 
ter involving  the  exercise  of  judicial 
power.  United  States  Life  Ins!  Co.  v. 
Shattuck,  159  HI.  610,  43  N.  E.  389. 

[bl  He  constitutes  a  court  (1)  only 
when    performing    the    functions    of    a 
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court  at  the  time  and  place  fixed  by 
the  law.  Eichoff  v.  Caldwell  (Okla.), 
151  Pac.  860.  (2)  Although  a  judge  is 
often  called  the  "court,"  yet  "he  is 
only  so  rightly  called  when  the  tribu- 
nal over  which  he  presides  is  in  ses- 
sion." State  V.  Woodson,  161  Mo.  444. 
61  S.  W.  252. 

8.  Brewster  v.  Hartley,  37  Cal.  15, 
99  Am.  Dec.  237;  Norwood  v.  Kenfield, 
34  Cal.  329;  Johnson  v.  Bouton,  56  Neb. 
626,  77  N.  W.  57. 

la]  "The  legislature  has,  in  numer- 
ous instances,  conferred  upon  the 
judges  certain  powers  which  ordinarily 
can  be  only  exercised  by  a  court.  In 
fact  we  may  state  the  general  rule  to 
be  that  in  actions  at  law,  powers  given 
to  the  court  cannot  be  exercised  by 
a  judge  at  chambers,  and  that  a  judge 
at  chambers  can  exercise  no  powers  un- 
less conferred  by  statute."  Suffern  v. 
Chisholm,  1   Wash.  Ter.  486. 

[b]  In  the  absence  of  a  constitu- 
tional restriction  of  the  legislative 
power  in  that  regard  the  legislature 
may  confer  the  powers  of  a  judge  of 
a  court  of  general  jurisdiction  at  cham- 

In  re  Gill,  20  Wis.  686. 

bers  on  a   iudge  of  an  inferior  court. 

[c]  Setting  Aside  Stipulation. 
Where  the  parties  stipulate  to  dismiss 
an  action,  a  judge  at  chambers  has  no 
power  to  set  aside  such  stipulation. 
Rogers  v.  Greenwood,  14  Minn.  333. 

fdl  The  power  to  hear  a  motion  at 
chambers  necessarily  includes  the  power 
to  render  a  decision  thereon.  Wither- 
spoon  V.  Van  Dolar,  15  How.  Pr,  (N. 
Y.)  266;  Guignard  v.  First  Baptist 
Church,  80  S.  C.  491,  61  S.  E.  1003. 

fe]  In  Hawaii  a  distinction  is  made 
between  the  powers  of  a  judge  and 
that  of  a  court  at  chambers,  the  latter 
under  the  statute  having  independent 
jurisdiction  in  equity  and  probate  mat- 
ters and  the  powers  of  the  former  be- 
ing limited  to  matters  incidental  or 
ancillary    to    causes    pending    in    the 
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vacation"  ordinarily  possess  only  sneli  powers  as  are  expressly  given 
to  them  by  the  statute. 

A  statute  defining  the  power  of  a  judge  at  chambers  and  in  vacation 
must  be  strictly  construed,  and,  where  the  statute  confers  a  judicial 
authority  upon  the  court  as  contradistinguished  from  a  judge  thereof, 
such  authority  can  be  exercised  by  a  judge  only  while  sitting  as  a 
court. ^°  The  statute,  however,  must  be  construed  in  accordance  with 
its  express  language,  and  where  a  statute  conferring  upon  judges  the 
power  to  act  at  chambers  and  in  vacation  is  devoid  of  any  limitations, 
none  ^vill  be  implied.^^    Thus,  it  has  been  held  that  where  a  judge  out 


court.      Carter    v.    Second    Jutlgs,    16 
Hawaii  242. 

9.  Ala. — Ex  parte  Branch  &  Co.,  63 
Ala.  383.  Cal. — Wicks  v.  Ludwig,  9 
Cal.  173.  Colo.— Filley  V.  Cody,  4  Colo. 
109.  Ga, — Tucker  r.  Huson,  etc.  Works, 
142  Ga.  83,  82  S.  E.  496;  Gullatt  r. 
Thrasher,  42  Ga.  429.  Idaho.— Delano 
f.  Logan,  4  Idaho  83,  3.5  Pac.  841.  111. 
Conkling  V.  Kidgely,  112  111.  36,  1  N. 
E.  2G1,  54  Am.  Rep.  204;  Devine  r. 
People,  100  111.  290;  Nevitt  V.  Wood- 
burn,  45  111.  App.  417.  Ind. — Pressley 
t.  Harrison,  102  Ind.  14,  1  N.  E.  188; 
Newman  v.  Hammond,  46  Ind.  119; 
Ferger  v.  Wesler,  35  Ind.  53.  Me. 
Powers  V.  Mitchell,  75  Me.  364.  Mo. 
State  V.  Woodson,  161  Mo.  444,  61  S. 
W.  252;  State  r.  Eggers,  152  Mo.  485, 
54  S.  W.  498.  Neb.— Nebraska  C.  H. 
Soc.  V.  State,  57  Neb.  765,  78  N.  W. 
267;  Fisk  v.  Thorp,  51  Neb.  1,  70  N. 
W.  498.  Nev.— State  v.  Atherton,  19 
Nev.  332,  10  Pac.  901.  N.  C— Bynum 
V.  Powe,  97  N.  C.  374,  2  S.  E.  170. 
Ore. — Cresap  r.  Gray,  10  Ore.  345; 
State  V.  McKinnon,  's  Ore.  487.  Va. 
Chase  v.  Miller,  88  Va.  791,  14  S.  E. 
545;  Ty-son's  Exrs.  r.  Glaize,  23  Gratt. 
(64  Va.)  799;  President  v.  Hodgson, 
2  Hen.  &  M.  (12  Va.)  557. 

[a]  When  a  law  authorizes  the  do- 
ing of  a  judicial  act  it  means  that  the 
court  in  term  time  may  do  it  and  the 
judge  in  vacation  cannot,  unless  the 
power  is  expressly  conferred  upon  him. 
Ferger    ?;.   Wesler,    35    Ind.    53. 

("b]  "A  judge  of  the  supreme  court, 
like  any  other  officer,  when  acting  out 
of  court,  is  an  officer  of  limited  juris- 
diction. He  may  do  just  what  the  leg- 
islature has  authorized  him  to  do,  and 
whatever  he  does  more  than  this,  is 
done  without  jurisdiction."  Bangs  V. 
Selden,  13  How.  Pr.   (N.  Y.)   374. 

[c]    Rules   of  the   court   cannot   be 
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modified  or  rescinded  by  a  judge  in 
vacation.  Treishel  v.  McGill,  28  111. 
App.  68. 

10.  Ark. — Sue  Sanders  v.  Plunkett, 
40  Ark.  507.  Idaho. — Delano  r.  Logan, 
4  Idaho  83,  35  Pac.  841.  111.— Pardridge 
V.  Morgenthau,  157  HI.  395,  42  N.  E. 
74;  Terre  Haute,  etc.  R.  Co.  v.  Bond, 
13  111.  App.  328.  Ind.— Ferger  v.  Wes- 
ler, 35  Ind.  53.  Mich.— Toledo,  etc.  Ry. 
Co.  V.  Dunlap,  47  Mich.  456,  11  N.  W. 
271.  Mo.— State  f.  Woodson,  161  Mo. 
444t,  61  S..  W.  252'.  Neb.— Fisk  ';;. 
Thorp,  51  Neb.  1,  70  N.  W.  498.  N.  J. 
Chadwick  r.  Reeder,  19  N.  J.  L.  156. 
N.  Y.— Mann  r.  Tvler,  6  How.  Pr.  235. 
Oiaa.— Eichoff  V.  Caldwell,  151  Pac. 
860.  Tex.— Hunton  r.  Nichols,  55  Tex. 
217.  Va.— Tvson's  Exrs.  r.  Glaize,  23 
Gratt.  (64  Va.)  799.  Wash.  Ter.- Suf- 
fern  v.  Chisholm,  1  Wash.  Tcr.  486. 

[a]  Court  or  Judge. — Where  the 
statute  reads  the  court  "or  judge" 
and  not  "or  a  judge"  it  refers  exclu- 
sively to  the  judge  before  whom  the 
matter  is  pending  and  does  not  mean 
any  judge.  Merritt  v.  Slocum,  6  How. 
Pr.  (N.  Y.)   350. 

[b]  Transferring  Cause. — Where  the 
statute  provides  for  a  transfer  of  a 
cause  by  a  judge  while  holding  a  nisi 
prius  term,  a  judge  in  vacation  is  not 
authorized  to  make  an  order  trans- 
ferring a  cause  to  another  county  for 
trial.     Powers  v.  Mitchell,  75  Me.  364. 

11.  Delaney  v.  Brett,  51  N.  T.  78; 
Kennedv  r.  Simmons,  1  Hun  (N.  Y.) 
603. 

fal  Where  the  power  of  a  judge  to 
grant  an  order  to   show  cause   out   of 

court  is  not  restricted  by  statute  to 
cases  which  may  be  heard  out  of  court, 
there  is  "no  reason  in  policy  or  in 
the  language  of  the  statute  for  an- 
nexing  such   a  limitation    of    his   pow- 
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of  court  possessed  certain  powers  under  the  common  law,  such  powers 
are  retained  by  him  even  though  they  are  not  expressly  mentioned 
in  the  constitution.^- 

A  statute  providing  that  a  judicial  act  may  be  done  in  vacation  in- 
cludes the  power  to  perform  such  act  at  chambers,"  and  a  power  con- 
ferred by  the  statute  upon  a  judge  to  hear  a  matter  at  chambers 
implies  the  power  to  do  so  anywhere  within  the  territorial  limits  of 
the  court. ^*  A  statute  providing  that  a  court  shall  always  be  open 
for  the  transaction  of  judicial  business  does  neither  enlarge  nor  abridge 
the  power  of  judges  to  act  at  chambers  or  in  vacation. ^^ 

Judges  have  no  authority  to  transact  chamber  business  outside  of 
the  geographical  limits  of  the  court  of  which  they  are  members  ex- 
cept in  cases  expressly  provided  by  the  statute." 


ers."     Matter  of  Argus  Co.,  138  N.  Y. 
557,  34  N.  E.  388. 

fb]  Under  a  statute  providing  that 
each  judge  of  a  court  in  vacation  shall 
have  the  same  powers  that  he  might 
exercise  if  he  were  the  sole  judge  of 
such  court,  "while  one  division  in 
special  term  cannot  make  an  order  af- 
fecting a  case  pending  in  another 
division,  yet,  in  vacation,  whatever 
order  one  judge  can  make  another  may 
make."  State  ex  rel.  McCaffery  v.  Eg- 
gers    (Mo.),   54  S.   W.   498. 

12.  Wisconsin  School  v.  Clark  Coun- 
ty, 103  Wis.  651,  79  N.  W.  422. 

[a]  Common  Law  Powers  Implied. 
Courts  of  record  are  "courts  proceed- 
ing according  to  the  course  of  the  com- 
mon law.  .  .  .  And  the  judges  of  .  .  . 
courts  take,  under  the  constitution 
creating  their  offices,  the  powers  of 
judges  of  such  courts  at  the  common 
law,  including  the  powers  commonly 
possessed  by  them  at  chambers,  at  the 
time  of  the  adoption  of  the  constitu- 
tion."    In  re  Kindling,  39  Wis.  35. 

13.  Chicago  &  S.  E.  Ey.  Co.  v.  St. 
Clair,  144  Ind.  371,  42  N.  E.  225. 

14.  U.  S. — Murphy  v.  Herring  Safe 
Co.,  184  Fed.  495;  In  re  Neagle,  39  Fed. 
833.  Cal.— Von  Sch.-nidt  v.  Widber,  99 
Cal.  511,  .34  Pac.  109.  Dak.— Territory 
v.  Shearer,  2  Dak.  332,  8  N.  W.  135. 
Ind.— Chicago  &  S.  E.  Ey.  Co,  v.  St. 
Clair,  144  Ind.  371,  42  N.  E.  225. 

15.  Black  Hills,  etc.  Co.  v.  Grand  Is- 
land Co.  2  S.  D.  546,  51  N.  W.  342. 
See  6  Stakdard  Proc.  44,  47. 

Fa]  "While  the  legislature  can  pro- 
vide for  the  continuous  tuansaction  of 
business  of  the  superior  courts  of  which 

Vdl.  XVI 


they  have  jurisdiction  without  regard 
to  stated  terms  thereof  except  as  'to 
the  trial  of  issues  of  fact  requiring  a 
jury'  because  they  are  always  open, 
it  is  too  well  settled  to  admit  of  seri- 
ous question,  that  it  can  prescribe 
.  .  .  that  civil  actions,  with  certain 
exceptions,  shall  be  brought  to,  pro- 
ceeded in,  tried  and  disposed  of  in  term 
time  only.  .  .  .  And  .  .  .  whenever 
the  judge  may  take  .  .  .  action  out 
of  term  time  .  .  .  his  authority  to  do 
so  is  exceptional  and  is  prescribed  in 
terms,  or  by  necessary  implication.  He 
cannot  do  so  simply  upon  the  ground 
that  the  courts  are  always  open  for  the 
transaction  of  all  business  within  their 
jurisdiction."  Bynam  v.  Powe,  97  N. 
C.  374,  2  S.  E.  170. 

16.  Kirby  v.  Chicago,  E.  I.  &  P. 
Ey.  Co.,  51  Colo.  82,  116  Pac.  150. 

[a]  "Jurisdiction  at  chambers  is 
incidental  to,  and  grows  out  of  the 
jurisdiction  of  the  court  itself.  It  is 
the  power  to  hear  and  determine,  out 
of  court,  such  questions  arising  be- 
tween the  parties  to  a  controversy, 
as  might  well  be  determined  by 
the  court  itself,  but  which  the  leg- 
islature has  seen  fit  to  intrust  to  the 
judgment  of  a  single  judge,  out  of  court, 
without  requiring  them  to  be  brought 
before  the  court  in  actual  session.  It 
follows,  that  the  jurisdiction  of  a 
judge  at  chambers  can  not  go  beyond 
the  jurisdiction  of  the  court  to  which 
he  belongs,  or  extend  to  matters  with 
which  his  court  has  nothing  to  do.  And 
the  constitution,  in  granting  such  jur- 
isdiction at  chambers  to  the  judges  of 
the  several  courts  of  the  state  as  may 
be  directed  by  law,  is  to  be  understood 
as  limiting  the  jurisdiction  of  each  tg 
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B.  Effect  of  Stipulation.  —  In  some  jurisdictions  the  parties  may 
by  stipulation  confer  upon  judges  at  chambers  and  in  vacation  the 
power  to  act,  although  such  power  is  not  given  to  them  by  the  statute  ;^^ 
and  the  parties  having  agreed  to  a  hearing  at  chambers  cannot  raise 
any  objection  to  the  judge's  authority  to  act  in  the  matter, ^^  even 
though  the  hearing  took  place  outside  of  the  county   in  which   the 


such  subject  matters  as  are  within  the 
jurisdiction  of  his  proper  court  and  to 
which  it  is,  ex  vi  tenniiii  limited." 
Pittsburg,  etc.  Ky.  Co.  v.  Hurd,  17  Ohio 
St.   144. 

[h]  When  a  judge  passes  the  boun- 
daries of  the  state  the  power  to  exercise 
judicial  functions  does  not  follow  him 
and  he  cannot  sit  in  chambers  in  an- 
other state  and  issue  a  valid  restrain- 
ing order.  Pric-e  o.  Bayless,  131  lud. 
437,  31  N.  E.  88.  Compare  infra,  III, 
A. 

[c]  But  where  the  parties  partici- 
pate in  the  proceedings  and  fail  to  ob- 
j'ect  upon  the  ground  that  the  judge 
exceeded  his  territorial  jurisdiction, 
they  cannot  raise  such  objection  for 
the' first  time  on  appeal,  Horn  v.  Pere 
Marquette  K.  Co.,  151  Fed.  626. 

17.  Ala.— Shine  r.  Boiling,  82  Ala. 
415,  2  So.  53.S;  Erwin  V.  Eeese,  54  Ala. 
5S9;  King  r.  Green,  2  Stew.  133,  19  Am. 
Dec.  46.  Fla. — Livingston  r.  Webster, 
26  Fla.  325,  8  So.  442.  lU.— Bruce  v. 
Doolittle,  81  111.  103.  la.— Clews  r. 
Traer,  57  Iowa  459,  10  N.  W.  838; 
O'Hagen  f.  O'Hagen,  14  Iowa  264; 
Ilattenback  r.  Hoskins,  12  Iowa  109. 
Kan. — Rogers  v.  Traders'  Nat.  Bank,  60 
Kan.  855,  55  Pac.  463.  N.  Y.—In  re 
Wadlev,  29  Hun  12.  N.  C— Benbow  v. 
Moore,"  114  N,  C.  263,  19  S.  E.  156; 
Bynum  v,  Powe,  97  N.  C.  374,  2  S.  E. 
170.  Va. — Morriss  v.  Virginia  Ins.  Co., 
85  Va.  58S,  8  S.  E.  383.  Wis.— Dins- 
more  r.  Smith,  17  Wis.  20;  Beach  v. 
Beckwith,  13  Wis.  21. 

[a]  An  order  of  a  judge  adjourning 
court  to  the  judge's  chambers  "for 
ex  parte  business  only"  does  not  pre- 
clude the  judge  from  hearing  at  cham- 
bers contested  motions  presented  by 
consent  of  the  parties.  Matter  of  Wad- 
ley,  29  Hun   (N.  Y.)    12. 

fb]  Under  Statute  Allowing  Refer- 
ence.— "The  statute  allows  all  issues 
to  bo  referred  on  the  written  consent 
of  the  parties,  and  they  may  agree 
■upon  a  suitable  person  to  act  as  a 
referee  .   .     Now  if  the  parties  choose 


to  stipulate  that  the  judge  may  act  as 
referee,  it  is  in  substance  the  same  as 
stipulating  that  he  may  try  the  case 
at  chambers.  And  although  there  can 
be  no  doubt  that  the  statute  contem- 
jdates  that  some  other  person  shall  be 
chosen,  and,  though  the  judge  could 
never  appoint  himself  where  the  part- 
ies did  not  agree,  yet  if  they  choose 
expressly  to  stipulate  that  he  may  so 
act,  we  do  not  feel  authorized  to  say 
that  it  is  legally  so  impossible,  that  we 
can  pronou;-t"e  the  judgment  void  by 
reason  of  it."  Dinsmore  v.  Smith,  17 
Wis.  20. 

Rendition  of  judgment  in  vacation 
by  consent,  see  14  Staa'dard  Pboc.  980. 

18.  XJ.  S.— United  States  v.  Little 
Charles,  1  Brock.  380,  26  Fed.  Cas.  No. 
15,613.  Fla. — Livingston  v.  Webster, 
26  Fla.  325,  8  So.  442.  Kan.— Rogers 
V.  Traders'  Nat.  Bank,  60  Kan.  855,  55 
Pac.  463.  Ore. — Rov  v.  Horslev,  6  Ore. 
382. 

[a]  A  stipulation  that  a  case  may 
be  tried  before  a  judge  at  chambers 
with  the  same  effect  as  though  the 
trial  had  been  before  the  court  with- 
out a  jury  is  valid  and  "a  judgment 
entered  in  pursuance  of  such  a  stipu- 
lation, by  parties  to  a  suit  actually 
pending  in  court,  is  to  be  regarded  as 
though  it  had  been  actually  entered 
on  a  trial  before  the  court.  The  ob- 
jection coming  from  one  of  the  parties 
to  such  a  stipulation,  is  certainly  -en- 
titled to  no  favor.  And  nothing  less 
than  the  absolute  invalidity  of  the  pro- 
ceeding should  furnish  it  any  sanction. 
But  there  seems  to  be  no  valid  reason 
why  such  a  practice  should  not  be  pur- 
sued. It  is  not  an  attempt  to  confer 
jurisdiction  by  consent,  upon  a  trib- 
unal that  has  it  not,  but  is  simply  the 
regulation  of  the  mode  of  trial,  by  the 
parties,  for  their  own  convenience,  and 
of  the  manner  of  entering  the  judg- 
ment in  a  court  which  has  jurisdiction 
both  of  the  parties  and  the  subject 
matter."  Beach  v.  Beckwith,  13  Wis. 
21. 
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cause  was  pen'dinp:.^^  But  the  judge  can  exercise  only  sueli  judicial 
functions  as  clearly  come  within  the  terms  of  the  stipulation.^"  In 
other  jurisdictions,  however,  it  is  held  that  where  the  statute  does  not 
confer  jurisdiction  to  act  at  chambers  and  in  vacation,  a  stipulation 
of  the  parties  attempting  to  give  such  jurisdiction  is  unavailing.^^ 

C.  Granting  Change  op  Venue.  —  In  some  jurisdictions  a  judge 
at  chambers,-^  or  in  vacation,^^  has  the  power  under  the  statute  to 
grant  a  change  of  venue. 

D.  Determination  of  Matters  Pertaining  to  Pleadings.  —  1. 
Generally,  —  A  judge,  out  of  court,  generally  is  authorized  to  extend 
the  time  to  plead.^*  Under  some  statutes  a  judge  at  chambers  or  in 
vacation  may  grant  leave  to  amend  a  pleading, ^^  otherwise  such  leave 
must  be  obtained  in  open  court.^*^  A  judge  may  in  some  jurisdictions 
make  an  order  in  vacation  permitting  plaintiff'  to  file  a  supplemental 
complaint,-^  or  may  at  chambers,  hear  and  determine  a  motion  to 
strike  out  parts  of  a  pleading.^^  But  he  cannot  make  an  order  in 
vacation  to  strike  a  pleading  from  the  files.-^     Unless  permitted  by 


19.  O'Hagen  v.  O'Hagen,  14  Iowa 
264. 

20.  Patterson  v.  Hendrix,  72  Ga. 
204;   Blair  v.  Reading,  99  111.  600. 

21.  Cal.— Bates  v.  Gage,  40  Cal.  183; 
Wicks  V.  Ludwig,  9  Cal.  173.  Colo. 
Francis  v.  Wells,  4  Colo.  274;  Kjrtley 
V.  Marshall  Silver  Min.  Co.,  4  Colo. 
Ill ;  Filley  v.  Cody,  4  Colo.  109.  N.  M, 
Staab  r.  Atlantic  &  P.  E.  Co.,  3  N.  M, 
606,   9   Pac,   381. 

See  14  Standard  Prog.  981,  note  64. 

22.  ITtsev  V.  Charleston  S.  &  N.  E. 
Co.,  38  S.  C.  399,  17  S.  E.  141. 

23.  Gibson  v.  Abbott,  50  Iowa  155, 
only   after   issue   joined. 

[a]  Statute  Excludes  Authority  !N"ot 
Expressly  Granted. — A  statute  author- 
izing a  judge  to  grant  a  change  of 
venue  while  holding  a  term  of  court  by 
implication  negatives  his  right  to  do  so 
in  vacation.  Powers  v.  Mitchell,  75  Me. 
364. 

24.  See  generally  the  title  "Time 
To  Plead." 

[a]  Time  to  demur  to  a  complaint 
mav  be  extended  at  chambers.  Daven- 
port V.  Sniff  en,  1  Barb.  (N.  Y.)  223; 
Eurrall  v.  Raineteaux,  2  Paige  (N.  Y.) 
331. 

[b]  Time  for  filing  a  plea  in  abate- 
ment may  be  extended  at  chambers. 
Eoss  V.  Hammond,  5  N.  Bruns.  (Can.) 

25.  Hughes  v.  McCoy,  H  Colo.  591, 
19  Pac.  674. 

Vol  XVI 


26.  See  Young  v.  Eollins,  90  N.  C. 
134. 

[a]  All  application  to  withdraw  a 
plea  of  release  and  substitute  the  plea 
of  statute  of  limitations  cannot  be 
granted  at  chambers  but  must  be  made 
in  open  court.  Fraser  v.  McLeod,  1 
Erev.  (S.  C.)  198. 

[b]  Amending  Bill  of  Particulars. 
A  judge  at  chambers  has  no  power  to 
allow  an  amendment  to  plaintiff's  bill 
of  particulars  where  the  cause  is  at 
issue.  Fuller  v.  Eoosevelt,  4  Cow. 
(N.  Y.)   144. 

27.  See  Edwards  v.  Edwards,  14  S. 
C.  11,  and  the  title  "Supplemental 
Pleadings." 

[a]  "If  the  judges  of  the  superior 
courts  have  authority  to  sanction  orig- 
inal bills  during  vacation,  it  would 
seem  to  include,  necessarily,  the  power 
of  sanctioning  a  supplemental  bill, 
which  is  in  the  nature  of  an  amend- 
ment to  the  original.  It  must  be  un- 
derstood, however,  that  it  is  done,  with 
the  right  of  exception  to  the  opposite 
party."     Cook  v.  Walker,  15   Ga.  457. 

28.  Guignard  v.  First  Baptist 
Church,  80  S.  C.  491,  61  S.  E.  1003. 
Centra,  Larco  v.  Casaneuava,  30  Cal. 
560. 

29.  People  ex  rel.  Forby  v.  Sayrs, 
160  111.  App.  243.  See  the  title  "Strik- 
ing Out  and  Withdrawal." 

[a]  Even  though  a  petition  is  palp- 
ably without  merit  a  judge  in  yaca- 
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statute, ''^  a  judge  at  chambers  lias  no  authority  to  pass  upon  a  de- 
inurrer.^^ 

2.  Motion  for  Judgment  on  the  Pleadings.  —  Wliile.  as  a  rule,  a 
motion  for  judgment  on  tlie  pleadings  must  be  made  in  open  court 
and  not  at  chambers,^^  there  is  authority  apparently  to  the  contrary.''^ 

E.  Nonsuit  and  Dismissal.  —  A  judge  in  vacation  cannot  enter  a 
judgment  of  nonsuit  except  by  consent  of  the  parties.^^  Nor  can  a 
judge  upon  a  demurrer  dismiss  an  action  in  vacation.^^ 

F.  Trial.  —  1.  Generally.  —  As  a  rule,  a  trial  of  a  cause  on  the 
merits  cannot  be  held  at  chambers  or  in  vacation,^°  but  in  most  juris- 


tion  has  no  "authority  to  strike  it 
from  the  files  of  the  court.  It  is  un- 
questionably within  the  power  of  the 
judge  to  strike  any  proceeding  from 
the  files  of  the  eourt  when  it  is  ap- 
parent that  the  same  is  not  within  the 
jurisdiction  of  his  court;  but  this  pow- 
er to  strike  must  be  exercised  at  the 
time  when  the  judge  is  authorized,  un- 
der the  law,  to  exercise  the  powers  of 
a  judge  in  reference  to  the  case.  He 
has  no  more  power  to  strike  the  case 
from  the  files  of  the  court  in  vaca- 
tion than  he  would  have  to  sustain  a 
demurrer  or  a  motion  to  dismiss;  the 
effect  and  consequence  of  these  pro- 
ceedings being  the  same."  Ivey  v. 
Citv  of  Rome,  129  Ga.  286,  58  S.  E. 
852. 

SO.    See  6  Standard  Proc.  979. 

[a]  Only  after  the  term  at  which 
the  summons  was  roturnal)le.  Johnson 
r.  Cravev,  120  Ga.  1047,  48  S.  E.  424; 
Murphy  r.  Tallulah  Co.,  72  Ga.  196. 

31.  Price  r.  Grice,  10  Idaho  443,  79 
Pac.  387;  Champion  v.  Sessions,  1  Nev. 
478. 

32.  Campbell  Print.  Press  &  Mfg. 
Co.  V.  Manhattan  E.  Ry.  Co.,  48  Fed. 
344;   Champion  v.  Sessions,  1  Nev.  478. 

As  to  motions  for  judgment  on  plead- 
ings generally,  see  14  Standard  Proc. 
946,  ct  seq. 

fal  While  a  judge  at  chambers  may 
adjudge  a  pleading  frivolous,  he  can- 
rot  render  a  judgment  on  the  plead- 
ings out  of  court.  Badham  v.  Brab- 
ham, 54  S.  C.  400,  32  S.  E.  444.  But 
see  Clapp  v.  Preston,  15  Wis.  543. 

33.  Fales  r.  Hicks,  12  How.  Pr. 
(N.  Y.)  153;  Avmar  r.  Chace,  1  Code 
Rep.  N.  S.  (N.  Y.)  330,  12  Barb.  301. 
Pee  Witherspoon  v.  Van  Dolar,  15  How. 
Pr.  (N.  Y.)   266. 

[al    The  power  to  hear  a  motion  for 


judgment  on  the  ground  of  frivolous- 
ness  of  an  answer  necessarily  includes 
"the  power  to  make  such  decision  upon 
it  as  the  court  would  make  in  term. 
.  .  .  To  hold  otherwise  seems  .  .  . 
calculated  .  .  .  needlessly  to  inereasa 
the  burden  of  the  court  by  a  double 
hearing  .  .  .  "  Witherspoon  r.  Van 
Dolar,  15  How.  Pr.  (N.  Y.)  266. 

34.  Evnum  v.  Powe,  97  N.  C.  374,  2 
S.  E.  170. 

fa]  A  motion  to  dismiss  an  action 
involves  "a  decision  of  the  merits  of 
the  bill,  in  other  words  a  trial  of  the 
merits  of  the  case  as  made  by  com- 
plainant, and  should  be  heard  only  at 
term  time;  or  in  vacation  by  virtue 
of  an  order  passed  in  term  time,  author- 
izing the  hearing  in  vacation.  Solomon 
r.  Peters,  37  Ga.  251,  92  Am.  Dec. 
69. 

35.  Ala.— Goodlett  r.  Kellv,  74  Ala. 
213;  Yonge  r.  Hooper,  73  Ala.  119; 
Stoudenmire  r.  De  Bardelabcn,  72  Ala. 
•SOO;  Kingsburv  r.  Milner,  69  Ala.  502, 
Ga.— Tvev  r.  City  of  Rome,  129  Ga. 
286,  58  S.  E.  852;  Johnson  r.  Cravev, 
120  Ga.  1047,  48  S.  E.  424.  111.— Cain 
r.  Wyoming,  104  111.  App.  538.  Neb. 
Johnson  r.  Bouton,  56  Neb.  626,  77 
N.  W.  57;  Browne  r.  Edwards,  etc.  Co., 
44  Neb.  361,  62  N.  W.  1070.  Tex. 
Price  r.  Bland,  44  Tex.  145;  Coleman 
r.  Govne,  37  Tex.  552;  Grant  V.  Cham- 
bers. ':U  Tex.  573. 

[a]  Frivolous  Demurrer. — A  judga 
at  chambers  may  render  judgment  upon 
a  frivolous  demurrer.  Clapp  r.  Pres- 
ton, 15  Wis.  543.  But  see  Badham  V. 
Brabham,    54   S.   C.    400,   32    S.    E.   444. 

As  to  dismissal  of  an  injunction  suit 
out   of  court,  see   infra,  IT,  X,   1. 

36.  Shold  r.  Van  Treeck,  S2  Neb. 
99,  117  N.  W.  113;  Hornesbv  r.  Bur- 
dell,  9  S.  C.  303.  See  generally  the 
title  "Trial." 


Vol.  XVI 


614 


JUDICIAL  OFFICERS 


dictions  the  parties  may  stipulate  to  a  hearing  in  vacation."  though 
there  is  authority  to  the  contrary.^^  Where  the  statute  authorizes  a 
judge  in  term  to"^  continue  the  hearing  of  a  cause  to  a  certain  day  in 
vacation,  such  order  in  reference  to  the  cause  so  continued  operates 
as  a  continuation  of  the  term  of  the  court. ^^ 

2.  Findings,  Costs  and  Attorney's  Fees. —  The  time  when  find- 
ings may  be  made  is  discussed  elsewhere  in  this  work.*"  A  judge  out 
of  court  ordinarily  has  no  authority  to  grant  costs.*'  Nor  can  a 
motion  to  retax  costs  be  heard  out  of  court.*^  So  too,  attorney's  fees 
cannot  be  allowed  by  a  judge  at  chambers.*^ 

G.  Supersedeas  and  Stay  of  Proceedings.**  —  A  judge  at  cham- 
bers or  in  vacation  in  some  jurisdictions  is  empowered  by  statute  to 
issue  writs  of  supersedeas,*^  and  to  stay  proceedings  on  a  judgment 


[a]  A  statute  conferring  upon 
judges  at  chambers  the  power  to  try 
a  cause  is  clearly  unconstitutional. 
Eisser  v.  Hoyt,  53  Mich.  185,  18  N.  W. 
611. 

[b]  A  judge  at  chambers  cannot 
■without  notice  order  a  party  to  turn 
over  to  the  adverse  party  certain 
documents  the  right  of  possession  to 
■which  involves  a  determination  of  the 
issues  in  the  case.  Clark  v.  Pigeon 
Eoost  Min.  Co.,  29  Ga.  29. 

37.  U.  S. — Doggett  v.  Emerson,  1 
Woodb.  &  M.  1,  7  Fed.  Cas.  No.  3,961. 
Ala.— Falley  v.  Falley,  163  Ala.  626, 
50  So.  894;  King  V.  Green,  2  Stew.  133, 
19  Am.  Dec.  46.  Fla. — Livingston  v. 
Webster,  26  Fla.  325,  8  So.  442.  lU. 
Bruce  v.  Doolittle,  81  111.  103.  la. 
Cle-ws  V.  Traer,  57  lo-wa  459,  10  N.  W. 
838.  Va. — Morriss  v.  Virginia  Ins. 
Co.,  85  Va.  588,  8  S.  E.  383.  Wis. 
Dinsmore  v.  Smith,  17  Wis.  20;  Beach 
f.  Beckwith,  13  Wis.  21. 

[a]  An  "agreement  for  a  decision 
in  vacation  implies  that  the  judge  -will 
decide  it  at  his  chambers,  or  wherever 
he  may  be  when  he  finally  considers 
the  case."  Johnson  v.  Mantz,  69  Iowa 
710,  27  N.  W.  467. 

[b]  A  decree  in  a  cause  submitted 
to  the  chancellor  in  term  may  by  con- 
sent be  rendered  during  vacation. 
Shine  v.  Boiling,  82  Ala.  415,  2  So. 
533. 

[c]  Where  the  parties  agree  to  sub- 
mit a  case  in  vacation  and  a  decree  to 
be  entered  as  of  term,  it  operates  as 
a  "waiver  of  time  and  place  of  trial 
and  an  estoppel  to  any  objection  there- 
to ..  .  While  it  is  true,  as  a  legal 
proposition,  that  consent  cannot  confer 

Vol.  XVI 


jurisdiction,  yet  where  the  court  has 
jurisdiction  of  the  subject-matter, 
every  prerequisite  to  the  exercise  of 
such  jurisdiction,  may  be  waived  by 
consent."  O'Hagen  v.  O'Hagen,  14 
Iowa  264. 

As  to  rendition  and  entry  of  judg- 
ments in  vacation,  see  14  Standard 
Pkoc.  978,  et  seq.;  1001,  et  seq. 

38.  Norwood  v.  Kenfield,  34  Cal. 
329;  Wieks  v.  Ludwig,  9  Cal.  173. 

[a]  An  objection  to  a  hearing  in 
vacation  is  jurisdictional  in  its  char- 
acter, consequently  it  cannot  be  re- 
moved by  stipulation.  Filley  v.  Cody, 
4  Colo.  109. 

39.  Atlanta  K.  &  N.  Ey.  Co.  v. 
Strickland,  114   Ga.  998,  41   S.  E.  501. 

40.  See  8  Standard  Proc.  1017,  1018, 
and  supplement  thereto. 

41.  Brevoort  v.  Warner,  8  How.  Pr. 
(N.  Y.)  321;  Mann  v.  Tyler,  6  How. 
Pr.  (N.  Y.)  235,  1  Code  Eep.  (N.  S.) 
382;   Schauble  v.  Tietgen,  31   Wis.  695. 

42.  Schauble  v.  Tietgen,  31  Wis. 
695. 

[a]  But  ■where  the  statute  provides 
for  a  hearing  of  a  motion  to  retax 
costs  out  of  court  before  a  judge  there- 
of a  rule  of  such  court  requiring  all 
such  motions  to  be  made  at  a  term 
cannot  be  sustained.  Lakey  v.  Cogs- 
well, 3   Code  Eep.    (N.  Y.)    116. 

43.  Gaffney  v.  Piper,  5  Idaho  490,  51 
Pac.  99;  Bank  of  Genesee  v.  Denning, 
5  Idaho  482,  51   Pac.  406. 

44.  See  generally  the  title  "Super- 
sedeas and  Stay  of  Proceedings." 

45.  Ind. — Northern  Tnd.  Ed.  Co.  v- 
Michignn  C.  E.  Co.,  2  Ind.  670.  N.  Y. 
See  Ward  v.  Bundy,  43  How.  Pr.  330. 
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during  the  pendency  of  an  appeal/"  or  on  execution.*^    In  other  juris- 
dictions a  stay  of  proceedings  can  be  granted  only  in  open  court.^'' 


Tenn. — Marsh  r.  Haywood,  6  Humph. 
21 U.  Wis.— State  v.  Taylor,  19  Wis. 
56(3;  Waterman  v.  Raymond,  5  Wis. 
185. 

[a]  For  Limited  Time. — But  a  stay 
may  be  granted  by  a  judge  >out  of 
court  only  for  a  limited  period  of  time. 
"A  judge  of  the  supreme  court,  like 
any  other  officer,  when  acting  out  of 
court,  is  an  officer  of  limited  juris- 
diction. He  may  do  just  what  the 
legislature  has  .authorized  him  to  do 
and  whatever  he  does  more  than  this, 
is  done  without  jurisdiction.  Any 
judge,  anywhere,  may  make  an  order, 
cut  of  court,  and  without  notice,  stay- 
ing the  proceedings  in  an  action  to 
enable  a  party  to  apply  for  some 
ulterior  relief,  provided  the  time  shall 
not  exceed  twenty  days.  But  if  the 
stay  go  beyond  that  limit,  the  order 
is  void."  Bangs  v.  Selden,  13  How. 
Pr.   (N.  Y.)   374. 

46.  Ward  v.  Bundy,  43  How.  Pr, 
(N.  Y.)  330,  30  N.  Y.  Supp.  893;  Laney 
r.  Rochester  R.  Co.,  81  Hun  346,  30 
N.  Y.  Supp.  893,  24  Civ.  Proc.  156,  63 
N.  Y.  St.  148.  But  compare  Steam 
Navig.  Co.  V.  Weed,  8  How.  Pr.  (N.  Y.) 
49,  where  it  is  said:  "The  court  may, 
if  it  think  fit,  make  the  order  with- 
out requiring  notice  to  the  adverse 
party,  but  when  the  application  is  made 
tu  a  judge  out  of  court,  the  most  he 
is  authorized  to  do  is  to  make  an  order 
that  the  adverse  party  show  cause  be- 
fore himself  or  some  other  judge,  or 
some  court  having  authority  to  enter- 
tain the  application,  why  the  proceed- 
ings should  not  be  stayed  until  the 
case  can  be  heard  and  decided  upon 
the  appeal,  and  staying  proceedings  in 
the  meantime." 

47.  Robinson  v.  Yon,  8  Fla.  350. 
[a]     A  statute   authorizing   a   judge 

at  chambers  or  in  vacation  to  stay 
proceedings  on  an  execution  "enacts  a 
means  by  which  a  party  may  take  the 
initiatory  steps  in  vacation  to  havt* 
the  further  proceedings  on  an  execu- 
tion stayed  till  he  can  be  heard  in 
court  as  to  whether  it  should  be  set 
aside  or  quashed.  But  the  proceeding 
is  not  exclusive,  and  does  not  prevent 
the  usual  resort  to  a  motion  to  set 
aside   or   quash   at   the   return   term  in 


open    court."      Parker    f.    Hannibal    & 
St.  Joseph  R.  Co.,  44  AIo.  415. 

[b]  "The  authority  that  a  judge 
exercises  at  chambers  in  a  cause  pend- 
ing is  the  authority  of  the  court  itself. 
...  It  is  said,  that,  upon  any  other 
principle  than  that  of  delegated  author- 
ity, it  would  be  difficult  to  demon- 
strate the  validity  of  many  of  the 
acts  done  by  judges  in  cases  and  under 
circumstances  in  which  the  legislature 
has  not  specially  invested  them  with 
power,  in  their  individual  capacities. 
This  species  of  jurisdiction  is  exercised 
ex  necessitate  rei  to  prevent  injustice 
and  oppression,  and  to  facilitate  and 
direct  the  interlocutory  proceedings  of 
suits  at  law.  .  .  .  Among  the  sub- 
jects which  reasonably  fall  within  the 
circle  of  this  jurisdiction,  the  power 
of  staying  an  execution  issued  in  vaca- 
tion, has  been  repeatedly  recognized 
and  acted  on."  Com.  v.  Magee,  8  Pa. 
240,  49   Am.  Dec.  509. 

fc]  On  Motion. — Robinson  r.  Ches- 
seldine,  5  HI.  332. 

[d]  But  the  statute  refers  only  to 
parties  to  the  action.  "The  statute 
can  never  have  been  intended  to 
authorize  third  persons  to  assert  ad- 
verse rights  by  the  summary  means  of 
a  motion  and  have  them  adjusted  with- 
out the  aid  of  regular  pleadings.  If 
this  proceeding  can  be  sustained,  then 
we  should  be  obliged  to  hold  that  the 
claimant  of  personal  property  which 
has  been  levied  on  under  an  execution 
to  which  he  is  not  a  party,  may  have 
his  title  tried  by  means  of  a  motion 
instead  of  being  driven  to  an  action 
of  replevin  or  a  trial  before  a  jury 
of  the  right  of  propertv. "  Bonnell  v. 
Neely,  43  HI.  288. 

48.  Scribner  r.  Rutherford,  65  Iowa 
551,  22  N.  W.  670. 

[a]  The  "statute  gives  to  the  court 
the  power  to  stay  proceedings  upon 
execution  and  prescribes  the  manner 
in  which  it  shall  b?  exercised.  The 
terms  of  the  act  evidently  contemplate 
the  action  of  the  court  in  session;  a 
rule  is  to  be  entered  in  the  minutes 
of  the  court,  and  a  copy  certified  by 
the  clerk,  served  upon  the  constable. 
The  court  can  no  more  delegate  this 
power   to   a   single   judge,   to   be   exer- 
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11.  Correction  of  TNIinutes.  ' —  In  some  jurisdictions  the  power  to 
correct  the  minutes  of  the  court  may  be  exercised  at  chambers  as  well 
as  in  term,  provided  that  notice  is  given  to  the  opposing  party,"*** 
while  in  other  jurisdictions  the  minutes,  in  the  absence  of  express 
statute  can  be  corrected  only  by  the  court  as  such.^° 

I.  Setting  Aside  Judgment.  —  A  judge  out  of  court,  as  a  rule, 
is  not  empowered  to  set  aside  a  judgment  of  the  court^^  unless  author- 
ized to  do  so  by  statute.^^ 

J.  Bill  of  Exceptions.  —  In  some  jurisdictions  a  judge  out  of 
court  has  no  authority  to  extend  the  time  for  settlements^  or  to  settle^^ 


cised  in  vacation,  at  his  chambers,  than 
they  can  the  power  of  trying  the  ap- 
peal upon  the  merits  and  pronouncing 
judgment."  Chadwick  v.  Eeeder,  19 
N.  J.  L.  156. 

49.  Picard  v.  Prival,  35  La.  Ann. 
370;  State  v.  Revells,  31  La.  Ann. 
387;  Falkner  v.  Hunt,  68  N.  C.  475. 

50.  Hegeler  v.  Henckell,  27  Cal.  491 ; 
Terre  Haute  &  I.  R.  Co.  v.  Bond,  13 
IM.  App.  328;  Hall  v.  Mills,  5  111.  App. 
495. 

[a]  "It  is  a  well  recognized  prin- 
ciple that  judges  can  exercise  no  judi- 
cial functions  in  vacation,  except  such 
as  they  are  specially  authorized  to  do 
by  statute.  ...  If  what  purports  to 
be  a  record  has  been  so  made  up  by 
the  clerk  or  other  official  as  to  not 
speak  the  real  facts,  it  must  be 
amended  so  as  to  conform  to  them,  and 
this  can  only  be  done  by  the  court 
whose  record  is  sought  to  be  amended 
and  must,  as  a  general  rule,  be  done 
on  due  notice  to  all  such  as  will  be 
affected  by  the  amendment.  It  would 
certainly  be  competent  for  the  legis- 
lature to  authorize  judges  to  hear  and 
determine  questions  of  this  character 
in  vacation,  but  we  are  aware  of  no 
statute  flat  authorizes  them  to  do 
80."     Devine  v.  Peoj)le,  100  111.  290. 

51.  Releford  i\  State,  45  Okla.  433, 
346  Pac.  27;  Moody  &  Co.  v.  Freeman, 
24  Okla.  701,  104*^  Pac.  30;  Beckwith 
f.  Martin,  98  S.  C.  183,  82  S.  E.  414; 
Turner  v.  Foreman,  47  S.  C.  31,  24  S. 
E.  989.     See  15  Standard  Proc.  195. 

[a]  "The  court  only  is  authorized 
to  consider  and  determiue  a  motion  to 
vacate  its  judgment  or  order;  and  the 
district  judge,  as  contradistinguished 
from   the  court,   has   no    such   power." 

Vol.  XVI 


Eichoff   V.    Caldwell    (Okla.),    151    Pac. 
860. 

[1^]  Surprise  and  Excusable  Neglect. 
A  circuit  judge  has  no  power  at  cham- 
bers to  set  aside  a  judgment  on  the 
ground  of  surprise  or  excusable  neg- 
lect. Sarratt  v.  Gaffney  Mfg.  Co.,  77 
S.  C.  85,  57  S.  E.  616. 

52.  See  15  Standard  Peoc.  195. 

53.  Myrick  v.  Merritt,  21  Fla.  799; 
Hawes  v.  People,  129  111.  123,  21  N.  E. 
777;  Hake  v.  Strubel,  121  111.  321,  12 
N.  E.  676;  Treishel  v.  McGill,  28  111. 
App.  68. 

[a]  "Without  a  statute  permitting 
the  court  to  fix  the  time  after  the  term 
within  which  the  bill  of  exceptions 
might  be  settled  and  signed,  this  could 
not  have  been  done  except  in  term 
time,  and  we  fail  to  see  wherein  the 
act  extending  the  time  after  the  lapse 
of  the  term  differs  in  character  from 
the  act  originally  fixing  the  time.  If 
one  was  a  judicial  act,  so  must  be  the 
other."  Van  Duzer  v.  Towne,  12  Colo. 
App.  4,  55  Pac.  13. 

[b]  An  order  extending  time  for  the 
presentation  of  a  bill  of  exceptions 
after  expiration  of  the  time  allowed 
therefor  cannot  be  made  at  chambers 
but  the  only  relief  which  a  party  has 
in  such  a  case  is  by  motion  to  the 
court.  Doty  v.  Brown,  3  How.  Pr. 
(N.  Y.)  375.  See  also  Hawkins  v. 
Dutchess  &  O.  S.  Co.,  7  Cow.  (N.  Y.) 
467. 

54.  Ala.^ — Markland  v.  Albes,  81 
Ala.  433,  2  So.  123,  Colo.— Jordan  v. 
Finley,  4  Colo.  189.  III.— Village  of 
Marseilles  v.  Howland,  136  111.  81,  26 
IS.  E.  495;  Estate  of  Nester  v.  Carney 
Bros.  Co.,  98  111.  App.  630;  Terre 
Haute,  etc.  R.  Co.  v.  Bond,  13  111. 
App.  328.  la.— Claggett  v.  Gray,  1 
Iowa  19.  Ky.— Allard  v.  Smith,  2  Mete. 
297;   Biggs  v.  McHvaiu'a  Eixx.,  3  A. 
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a  bill  of  oxceptions,  unless  siicli  aftion  be  aiithorizec!  by  statute." 
or  stipulation  of  the  parties  ;="  though  in  this  respect  a  distinetion 
has  been  dra\\Ti  between  settling  and  signing  the  bill  of  exceptions." 
In  the  absence  of  express  statutory  provision  a  judge  in  vacation 
has  no  power  to  strike  a  bill  of  exceptions  from  the  files,'^  and  a  bill 
of  exceptions  signed  in  term  time  cannot  be  amended  in  vacation.'^'' 


K.  Marsh.  360.  Neb. — Mewis  r.  John- 
son Harvester  Co.,  5  Neb.  217.  Tex. 
Franco-Texan  L.  Co.  v.  Chaptive,  3  S. 
W.  31. 

[a]  "If  the  practice  were  allowed 
of  preparinfj  and  filing  bills  of  excep- 
tion in  vacation,  they  might  be  pre- 
pared and  signed  at  any  place  within, 
and  perhaps  out  of  the  circuit.  Such 
a  practice  w'ould  be  attended!  with 
great  inconvenience  to  litigants,  and 
might  result  in  much  mischief  and  in- 
justice, especially  to  the  successful 
party  in  the  court  below.  "When  bills 
of  exceptions  are  allowed  to  be  filed 
in  term  time  only,  the  parties  will  have 
an  opportunity  of  having  their  attor- 
neys present,  who  attended  to  the  trial 
of  the  cause,  and  perhaps  their  wit- 
nesses also,  who  testified  at  the  trial, 
as  they  generally  reside  within  the 
vicinity  of  the  court  house."  Freeman 
V.  Brenham,  17  B.  Mon.   (Ky.)   603. 

[b]  A  certificate  of  the  judge  who 
tried  a  case  given  in  vacation  after 
the  bill  of  exceptions  was  signed  and 
without  notice  to  the  opposite  party 
cannot  be  considered  part  of  the  rec- 
ord or  used  to  enlarge  the  bill  of  ox- 
ceptions or  change  it  in  any  way. 
Goodrich  v.  Minonk,  62  111.  121. 

55.  See  Edwards  v.  Tracy,  2  Mont. 
22. 

[a]  Where  the  statute  uses  the 
word  "judge"  instead  of  "court"  a 
judge  in  vacation  is  authorized  to  set- 
tle a  bill  of  exceptions.  Edwards  v. 
Tracy,  2  Mont.  22. 

56.  Jordan  v.  Pinlev,  4  Colo.  18P; 
Vicksburg  &  M.  R.  Co.'  r.  Ragsdale,  51 
Miss.  447.  But  see  contra,  Hawes  v. 
People,  129  111.   123,  21  N.  E.  777. 

57.  As  to  settling  and  signing  the 
bill,  see  the  title  "Bills  of  Excep- 
tions." 

_  [a]  "The  settling  and  allowance, 
signing  and  sealing,  a  bill  of  excep- 
tions, under  the  law,  considered  as  a 
sinsile  act,  is,  in  its  nature,  both  judi- 
cial and  ministerial.  It  is  judicial  in 
this,    that    the    trial   judge    must    ad- 


judge   whether    the    bill     presented     is, 
under   the   law,    a    proper    bill   for    him 
to    sign,    and    he     alone     must     decide 
whether,  in  its  recital  and  contents,  it 
conforms  to   the   fact;    while   the   mere 
act  of  signing  and  sealing  a  bill,  after 
the  judicial   act   of  settling  and  allow- 
ing it  has  been  performed  by  the  judge, 
is  purely  ministerial.    .    .    .    The    .    .    . 
judge    is    powerless     to     perform     this 
complex    act    except    during    the    term 
of  court  at  which  the  alleged  erroneous 
ruling  or  judgment  was  made,  or  witn- 
in   such  time  thereafter  as  the  parties 
may  have  agreed   in  the  record,  or  as 
may  have  been   by  the   court,  in   term 
time,    allowed    by   its   order    of    record. 
-    .    .    We   do   not  intend   to   be   under- 
stood  as   holding  that   the  mere   minis- 
terial act  of  signing  and  sealing  a  bill 
that    has    been   presented    to,   and    set- 
tled and  allowed  by,  the  judge  in  apt 
time,    may   not    be   lawfully    performed 
out    of    term    or    after    the    expiration 
of    the    time    fixed    in    the    order,    and 
the   same    be    filed    as    of   the    time    of 
its    settlement    and    allowance;    nor    to 
hold    that    the    rights    of    the    exceptor 
j^resenting    his    true    bill    in    apt    time, 
can   be  affected   by  the  neglect   or   re- 
fusal of  the  judge  to  perform  the  duty 
imposed  upon  him  by  the  statute  with- 
in  the  time  limited;   but  to  hold,  that 
where    .    .    .    the  bill   is   not  presented 
to   the  judge,   nor  settled   and    allowed 
b-y  him,  nor  filed,  until  after  the  term 
has    ended   and    the   time   fixed    in    the 
order  has   expired,   the   act   of   settling 
and   allowing  the  bill  is  a  nullity,  and 
the   matters   contained   in    such   bill   do 
not  become  a  part  of  the  record;   and 
where    this   appears    affirmativelv   from 
the    record,    .     .     .    advantage    may   be 
taken   thereof  by  motion   to   strike  the 
bill    of    exceptions    from    the    record." 
Hake  v.  Strubel,  121  111.  321,  12  N    E. 
676. 

58.  Ford  v.  Liner,  24  Tex.  Civ.  App. 
353,  59   S.  "W.  943. 

59.  Terre  Haute  &  T.  R.  Co.  r.  Bond, 
13  111.  App.  328;  Hall  v.  Mills,  5  111. 
App.  495. 
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Nor  is  a  judge  out  of  court  authorized  to  order  an  exception  entered 
of  record  nunc  pro  tunc.^"  Where  an  order  is  made  in  term  extending 
the  time  for  the  settlement  of  a  bill  of  exceptions  beyond  the  term, 
the  bill  may  be  settled  by  the  judge  in  vacation,^^  but  such  order 
cannot  be  modified  or  rescinded  out  of  term  time.^^ 

K.  New  Trial.  —  A  judge  at  chambers  or  in  vacation,  as  a  rule, 
has  no  power  to  hear  a  motion  for  a  new  trial,^^  even  though  the 
motion  is  based  upon  the  ground  of  newly  discovered  evidence.*^*  In 
some  jurisdictions,  however,  motions  for  a  new  trial  may  be  heard 
by  a  judge  at  chambers  or  in  vacation,*^^  and  in  others  an  order  may 
be  made  in  term  time  providing  for  a  hearing  of  the  motion  out  of 
term.^*^ 

L.  Proceedings  To  Perfect  Appeals.  —  It  has  been  held  that  a 
judge  out  of  court  has  no  power  to  extend  the  time  for  filing  an  ap- 
peal bond,*^^  to  fix  the  amount  of  the  appeal  bond,*^^  or  require  the 


60.  Young  v.  Eann,  111  Iowa  253, 
82  N.  W.  785;  State  v.  Hathaway,  100 
Iowa  225,  69  N.  W.  449. 

61.  Colo. — Jordan  v.  Finley,  4  Colo. 
189.  111.— Trsishel  v.  McGill,  28  111. 
App.  68.  Miss. — Vicksburg  &  M.  R. 
Co.  V.  Eagsdale,  51  Miss.  447. 

[a]  The  "settling  of  a  bill  of  ex- 
ceptions, and  also  the  extension  of 
the  time  for  filing  the  same,  are  judi- 
cial acts,  and  it  follows  that  such  acts 
can  be  performed  only  while  the  court 
or  judge  performing  them  has  juris- 
diction of  the  subject-matter  and  of 
the  parties.  Where  an  order  is  entered 
at  the  term  at  which  the  judgment  is 
rendered,  extending  the  time  for  pre- 
senting the  bill  of  exceptions  to  some 
day^  beyond  the  term,  jurisdiction  to 
settle  and  sign  the  bill  is  retained 
until  the  expiration  of  the  time  thus 
limited.  If  no  bill  of  exceptions  is 
presented  to  the  judge  within  that 
time,  the  jurisdiction  to  settle  and  sign 
such  bill  has  expired."  Village  of 
Marseilles  v.  Howland,  136  111.  81,  26 
N.  E.  495. 

62.  Hawes  v.  People,  129  111.  123,  21 
N.  E.  777;  Treishel  v,  McGill,  28  111. 
App.  68. 

fa]  Even  though  a  statute  provides 
that  judges  are  authorized  to  exercise 
in  vacation  any  power  which  they  may 
■exercise  in  term  time.  Myrick  v.  Mer- 
ritt,  21  Fla.  799. 

63.  Ga.— Wood  v.  Wiley  Mfg.  Co., 
117  Ga.  517,  43  S.  E.  983;  Napier  v. 
Heilker,  115  Ga.  168,  41  S.  E.  689; 
Ferrill  v.  Marks,  76  Ga.  21;  Brinkley 
V.  Buchanan,  55  Ga.  342.     Ind. — Green- 
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up  V.  Crooks,  50  Ind.  410.  Md. — Hays 
V.  Philadelphia,  etc.  E.  Co.,  99  Md. 
413,  58  Atl.  439.  Neb.— Hodgin  v. 
Whitcomb,  51  Neb.  617,  71  N.  W. 
314.  S.  C— State  v.  Chavis,  34  S.  C. 
132,  13  S.  E.  317;  Grierson  v.  Harmon, 
16   S.    C.   618;    Clawson   v.   Hutchinson, 

14  S.  C.  517;  Charles  v.  Jacobs,  5  S.  C. 
348. 

[a]  Fixing  Hearing  at  Next  Term. 
So  too,  a  judge  at  chambers  has  no 
authority  to  make  an  order  assigning 
the  motion  for  a  new  trial  to  be  heard 
at  the  next  term.  Donly  v.  Fort,  43 
S.  C.  200,  20  S.  E.  51. 

64.  Donly  v.  Fort,  42  S.  C.  200,  20 
S.  E.  51. 

65.  Com..  V.  McLaughlin,  122  Mass. 
449;  In  re  Korman's  Application,  162 
Pa.   151,  29  Atl.   861. 

66.  McGee   r.   Anerum,   33   Fla.   499, 

15  So.  231;  Helmly  v.  Davis,  111  Ga. 
860,  36  S.  E.  927;  Johnston  v.  Sim- 
mons, 77  Ga.  298,  2  S.  E.  469;  Dick- 
inson V.  Mann,  74  Ga.  217;  Hardison 
V.  Burr,  73  Ga.  125;  Eust  v.  McLaren, 
54  Ga.  111. 

[a]  Whenever  an  order  is  made  in 
term  to  hear  a  motion  for  a  new  trial 
upon  a  named  day  in  vacation,  such 
motion  must  be  heard  on  that  day  or 
by  written  order  continued  to  a  day 
certain;  or  else  it  goes  over  by  opera- 
tion of  law  to  the  next  regular  term 
of  the  court.  Atlanta,  etc.  Ev.  Co.  v. 
Strickland,  114  Ga.  998,  41  S.  E.  501. 

67.  Pardridge  v.  Morgenthau,  157 
111.  395,  42  N.  E.  74. 

68.  Pardridge  V.  Morgenthau,  157 
111.  395,  42  N.  E.  74. 
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giving  of  a  new  bond/'"  In  some  jurisdictions  a  judge  out  of  court 
may  allow  a  writ  of  error/"  or  an  appeal,"  while  in  others  an  appeal 
cannot  be  granted  in  vacation." 

M.  In  Collateral  Proceedings.  —  1.  Attachment.  —  In  some 
juri.^dictions  judges  at  chambers  or  in  vacation  may,  under  the  statute, 
issue  writs  of  attachments^  as  well  as  dissolve  such  writs,^*  and  such 
power  necessarily  carries  with  it  the  right  to  hear  and  dispose  of  all 
intermediate  questions  arising  upon  such  motions.'^ 


69.  Chase  v.  Miller,  88  Va.  791,  14 
S.  E.  545. 

70.  Foote  V.  Silsby,  1  Blatchf.  542, 
9  Fed.  Cas.  No.  4,917;  Stebbins  v. 
NUes,  13  Smed.  &  M.  (Miss.)  307. 

71.  Nesbit  v.  Rodewald,  43  Miss. 
804. 

72.  111. — Pardridge  v.  Morgenthau, 
157  III.  395,  42  N.  E.  74;  Hake  i. 
Strubel,  121  111.  321,  12  N.  E.  676. 
Ohio.— Mitchell  V.  State,  78  Ohio  St. 
347,  85  N.  E.  561.  Va.— President  v. 
Lee's  Exrs.,  2  Hen.  &  M.  (12  Va.) 
557. 

73.  111.— Butcher  v.  Crowell,  10  111. 
445;  Beccher  r.  James,  3  111.  462.  Neb. 
Striekler  i\  Hargis,  34  Neb.  468,  51 
N.  W.  1039.  N.  Y.— Woodruff  v.  Im- 
perial Fire  Ins.  Co.,  90  N.  Y.  521; 
Conklin  v.  Butcher,  5  How.  Pr.  386. 

See  also  3  Standard  Proc.  468. 

[a]  Under  a  statute  conferring  upon 
judges  of  the  superior  court  of  the 
city  of  New  York  the  authority  to 
perform  all  duties  of  a  justice  of  a 
supreme  court  out  of  term,  a  judge  of 
such  court  at  chambers  may  issue  an 
attachment  on  a  vessel.  Delaney  v. 
Brett,  51   N.  Y.   78. 

74.  U.  S.— United  States  r.  Little 
Charles,  1  Brock.  380,  26  Fed.  Cas.  No. 
15,613.  Kan. — Yoakam  v.  Howser,  37 
Kan.  130,  U  Pac.  438;  Swearingen  v. 
Howser,  37  Kan.  126,  14  Pac.  436; 
Merchants'  Nat.  Bank  v.  Danford,  28 
Kan.  512;  Quinlan  v.  Danford,  28  Kan. 
507;  Shedd  r.  McConnell,  18  Kan.  594. 
Mich.— Rowe  v.  Kellogg,  54  Mich.  206, 
19  N.  W.  957;  Genesee  Sav.  Bank  v. 
Michigan  Barge  Co.,  52  Mich.  164,  17 
N.  W.  790;  Vinton  v.  Mead,  17  Mich. 
3S8.  N.  Y.— Ruppert  r.  Haug,  87  N.  Y. 
141.  Okla.— Bash  v.  Howald,  27  Okla. 
462,  112  Pac.  1125.  S.  C— Brav  Cloth- 
ing Co.  r.  Shcalv,  53  S.  C.  12,  30  S.  E. 
620;  Sofflor  r.  Coward,  24  S.  C.  119. 
Wash.  Ter.— Suffern  v.  Chisholm.  1 
Wash.  Ter.  ib6.     Wis.— Cohen  v.  Burr, 


6  Wis.  200.  Wyo.— First  Nat.  Bank  v. 
Moorcroft  Ranch  Co.,  5  Wyo.  50,  36 
I'ac.   821. 

[a]  ' '  The  strongest  reasons  exist 
why  motions  to  discharge  orders  of 
this  class  should  be  facilitateil  by  be- 
ing heard  at  chambers  during  the  vaca- 
tions of  the  court  in  which  the  action 
is  triable.  Such  orders  are  granted 
ex  parte  and  on  affidavits  alone  and 
.  .  .  may  be  granted  by  the  clerk. 
.  .  .  In  such  cases,  to  allow  an  im- 
properly obtained  process  against  the 
property  or  the  person  of  the  defend- 
ant to  remain  in  force  until  a  court  is 
convened  in  the  county  where  the  ac- 
tion is  triable,  would  invite  parties  to 
sue  out  such  orders  ...  in  the  hope 
that  the  defendants  would  offer  secur- 
ity for  the  payment  of  the  debt 
claimed,  rather  than  submit  to  the  loss 
of  .  .  ,  the  control  of  their  property." 
Cureton  v.  Dargan,  12   S.   C.   122, 

[b]  A  statute  authorizing  a  judge 
in  vacation  or  at  chambers  to  dis- 
charge attachments  and  to  grant  all 
necessary  interlocutory  orders  "car- 
ries with  it  the  right  to  hear  and  dis- 
pose of  all  intermediate  questions  aris- 
ing upon  such  a  motion.  Thus  a  judge 
at  chambers  has  the  right  to  hear  and 
determine  upon  a  motion  to  dissolve 
or  discharge  an  attachment,  the  ques- 
tion of  the  continuance  of  the  hearing, 
and  likewise  of  an  application  for 
amendments."  Wells,  Fargo  &  Co.  V. 
Danford,    28    Kan.    487. 

[c]  In  Admiralty. — United  States  r. 
Little  Charles,  1  Brock.  3S0,  26  Fed. 
Cas.  No.  15,613. 

75.  See  Wells,  Fargo  &  Co.  r.  Dan- 
ford, 28   Kan.   487. 

fa]  Leave  To  Amend  Affidavit. 
I'^nder  a  statute  authorizing  a  jmige  at 
chambers  to  dissolve  attachments  ho 
may  at  chambers  grant  leave  to  amend 
an  affidavit  for  attachment.  Wells, 
Fargo   &  Co.  v.  Danford,  2S  Kan.  487_. 
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2.  Arrest  and  Bail.  —  In  some  jurisdictions  a  judge,  out  of  court, 
may  make  an  order  of  arrest^^  and  vacate  such  order,''^  or  permit  an 
amendment  of  the  affidavit  on  which  it  is  based.'^^  So  too  he  may 
make  an  order  admitting  a  prisoner  to  balF^  or  exonerating  the  bail.^" 

3.  Physical  Examination.  —  An  order  for  the  physical  examination 
of  a  party  cannot  be  made  at  chambers.^^ 

4.  Reference.  —  In  some  jurisdictions  a  judge  out  of  court  may 
order  a  reference  in  the  case,^^  while  in  others  such  order  can  be  made 
only  in  open  court.*^^  But  a  report  of  a  referee  may  not  be  confirmed 
at  chambers  or  in  vacation.^* 


76.  Berry  v.  State,  Dudley  (S.  C.) 
215. 

[a]  Judges  of  the  first  judicial  dis- 
trict of  New  York  may  make  an  order 
of  arrest  out  of  court  by  virtue  of 
the  statute  providing  that  motions 
■which  elsewhere  must  be  made  in  court 
may  in  that  district  be  made  to  a  judge 
out  of  court.  Lachenmeyer  v.  Lachen- 
meyer,  26  Hun  (N.  Y.)  542.  See  to 
the  same  effect,  Boucicault  v.  Bouci- 
cault,  21  Hun  (N.  Y.)  431,  59  How.  Pr. 
131. 

77.  Berry  v.  State,  Dudley  (S.  C.) 
215. 

[a]  "What  a  judge  may  do  at 
chambers,  he  may  undo  at  chambers; 
and  if  he  can  order  an  arrest,  there 
would  seem  to  be  no  objection,  on  the 
score  of  power,  to  his  ordering  a  re- 
lease from  the  arrest.  .  .  .  Moreover 
it  is  well  settled  that  a  judge  at  cham- 
bers for  new  and  sufficient  reasons 
could  discharge  from  custody  under  the 
order  or  process  of  the  court.  He  could 
never  make  an  order,  in  opposition  to 
the  order  or  process  of  the  court, 
which  would  amount  to  or  have  the 
effect  of  a  final  adjudication  upon  any 
substantial  right,  but  he  could  control 
the  execution  of  process  of  the  court, 
and  even  its  judgments,  until  the  par- 
ties could  be  again  heard  in  court." 
In  re  Kindling,  39  Wis.  35, 

[b]  Restoring  Order  of  Arrest, — In 
In  re  Suppe,  33  Kan.  588,  7  Pac.  268, 
it  is  said:  "The  district  judge  at 
chambers,  can  only  exercise  such  pow- 
er as  is  expressly  conferred  by  law. 
Power  is  given  the  judge  at  chambers 
to  vacate  orders  of  arrest,  but  no  pro- 
vision of  statute  has  been  cited  or 
found  that  would  authorize  the  dis- 
trict judge  to  review  and  correct  the 
action  of  the  district  court,  op  re- 
store process  that  has  been  discharged 
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by  the  court.  When  the  order  of  ar- 
rest was  vacated  it  became  functus 
officio,  and  it  is  questionable  whether 
it  was  within  the  power  of  the  district 
court  to  recall  and  change  its  order 
annulling  the  order  of  arrest  after  the 
term  in  which  it  was  made,  and  to 
revive  process  that  it  had  vacated; 
.  .  .  certainly  no  such  revisory  power 
exists   in   the  judge  at   chambers." 

78.  Baker  Mfg.  Co.  v.  Knotts,  30 
Kan.  356,  2  Pac.  510. 

79.  Crandall  v.  State,  6  Blaekf. 
(Ind.)  284;  State  v.  Wilson,  12  La. 
Ann.  189. 

80.  De  Myer  v.  McGonegal,  32  Mich. 
120.  See  Smith  v.  Newell,  7  Wend. 
(N.  Y.)    484. 

81.  Ellsworth  v.  Fairbury,  41  Neb. 
881,  60  N.  W.  336,  personal  injury 
case.  See  generally  the  title  "Physical 
Examination, ' '  and  9  Ency.  op  Ev,  783, 
et  seq. 

82.  Wilkes  Co.  v.  Arthur,  85  S.  C. 
299,  67  S.  E.  297;  Pratt  v.  Timmerman, 
69  S.  C.  186,  48  S.  E.  255;  First  Nat. 
Bank  v.  Lee,  68  S.  C.  116,  46  S.  E. 
771;  Muckenfuss  v.  Fishburne,  65  S.  C, 
573,  44  S.  E.  77;  Bank  of  Hampton 
V.  Fennell,  55  S.  C.  379,  33  S.  E. 
485;  Moore  v.  Bruce,  85  Va.  139,  7 
S.   E.   195. 

83.  Scudder  v.  Snow,  29  How.  Pr. 
(N.  Y.)  95,  See  generally  the  title 
"References." 

84.  McConnaughy  v.  Baxter,  55  Ala. 
379.  But  see  Boegler  v.  Eppley,  40 
Hun  (N.  Y.)  523;  Robertson  v.  Robert- 
son, 9  Daly  (N.  Y.)'  44. 

[a]  A  chancellor  has  no  authority 
to  confirm  the  report  of  a  referee  in 
vacation.  "The  .  .  .  rule  requires 
the  report  ...  to  be  read  in  open 
court,  at  least  one  day  before  being 
confirmed,  so  as  to  allow  the  parties 
to  the  cause  to  file  exceptions.   .    .    . 
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5  Supplemental  Proceedings.  —  In  somo  jurisdiotions,  nndor  the 
.>tatuto,  a  ju(lt,^f'  out  of  court  as  well  as  the  court  may  make  orders 
in  supplementary  proeee(lin<i:s''^  directing  the  examination  of  jud<rment 
debtors,""  as  well  as  orders  pertaining  to  the  manner  of  sale  of  property 
under  execution.**^  But  otherwise  judges  out  of  court  have  no  power 
over  supplementary  proceedings.*^ 

6.  Contempt  Proceedings.  —  Judges  at  chambers  and  in  vacation 
have  the  inherent  power  to  punish  for  contempt,*^  and  a  statutory 
authority  to  perforuu  a  judicial  act  at  chambers  and  in  vacation 
necessarily  includes  the  power  of  a  judge  out  of  court  to  enforce  his 
orders  by  contempt  proceedings.^"  But,  in  the  absence  of  an  express 
statute,  such  power  does  not  extend  to  contempt  proceedings  for  a 
failure  to  obey  orders  made  in  open  court.^^ 

N.  In  Particular  Matters  and  Proceedings.  —  1.  Injunction. 
A  temporary  injunction,  as  a  rule,  may  be  issued  by  the  judge  at 


This  right  was  never  intended  to  be 
waived,  and  was  not  waived."  Shine 
V.  Boiling,  82  Ala.  415,  2  So.  533. 

85.  Kennesaw  Mills  Co.  v.  Walker, 
19  S.  C.  104. 

86.  Kennesaw  Mills  Co.  v.  Walker, 
19  S.  C.  104. 

87.  Herriman  v.  Moore,  49  Iowa  171. 

88.  Cushman  v.  Johnson,  13  How.  Pr. 
(N.  Y.)    495. 

[a]  "Proceedings  supplementary  to 
execution  are  in  no  sense  identical 
with  ordinary  chamber  business;  they 
are  of  a  si)ecial  and  higher  nature; 
they  are  regarded  as  a  substitute  for 
an  action  in  chanccrv."  Cushman  v. 
Johnson,  13  How.   Pr.'   (N.  Y.)    495. 

89.  Ga.— Cobb  r.  Black,  34  Ga.  162. 
la. — McLanc  v.  Granger,  74  Iowa  152, 
37  N.  W.  123.  Kan.— State  v.  Cutler, 
13  Kan.  131.  N.  M.—In  re  Sloan,  5 
N.  M.  590,  25  Pac.  930.  S.  C— Harmon 
f.  Wagener,  33  S.  C.  487,  12  S.  E.  98. 

90.  Wicker  v.  Dresser,  13  How.  Pr. 
(N.  Y.)  331;  Powhatan  C.  &  C.  Co. 
V.  Ritz,  60  W.  Va.  395,  56  S.  E.  257,  9 
L.  R.  A.   (N.   S.)    1225. 

fa]  "There  can  be  no  doubt  of  the 
power  and  the  duty,  when  occasion  de- 
mands, of  a  judge  in  vacation  allow- 
ing, hearing  and  determining  a  writ 
of  habeas  corpus;  but  that  power 
would  be  nugatory  were  he  not  also 
vested  with  the  power  to  compel  obedi- 
ence to  such  preliminary  orders  as  may 
be  necessary  for  the  purpose  of  en- 
abling him  to  exercise  the  power 
granted.    Authority  to  allow,  hear,  and 


determine  a  writ  of  habeas  corpus  is 
vested  in  a  judge  at  chambers,  because 
the  remedy  is  of  a  summary  charac- 
ter which  is  to  be  administered  with- 
out delay.  And  it  never  was  intended, 
and  never  could  have  been  intemled, 
that  this  prime  object  should  be  de- 
feated through  the  inability  of  a  judge 
in  chambers  to  compel  obedience  to  his 
orders."  Nebraska  C.  H.  Soc.  r.  State, 
57  Neb.  7C5,  78  N.  W.  267. 

fb]  Where  a  judge  is  expressly 
authorized  by  statute  to  appoint  a  re- 
ceiver at  chambers  he  is  thereby  em- 
power'ed  to  make  in  the  same  manner 
an  order  to  enforce  obedience  to  the 
appointment  by  punishing  for  con- 
tempt. Harmon  v.  Wagener,  33  S.  C. 
487,  12  S.  E.  98. 

91.  People  V.  Brennan,  45  Barb.  (X. 
Y.)   344. 

[a]  "We  cannot  find  any  authority 
given  by  the  statute  for  holding  a  pro- 
ceeding like  this  for  contempt  in  dis- 
obeying a  judgment  of  the  court,  be- 
fore the  judge  of  the  court,  in  vaca- 
tion, and  he  had  no  such  power  at 
common  law."  State  v.  McKinnon,  8 
Ore.  487. 

[b]  A  statute  authorizing  judges 
at  chambers  to  punish  for  contempt 
persons  guilty  of  misbehavior  in  the 
presence  of  or  so  near  the  judge  or 
court  as  to  obstruct  the  administration 
of  justice  does  not  include  the  power 
to  punish  for  contempt  for  disobedi- 
ence of  a  writ  of  mandamus.  Davis  v. 
State,   50   Ohio   St.   194,  33   N.   E.  926. 
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chambers^^  and  in  vacation."^  Wliile  such  power  whenever  conferred 
by  the  statute  is  not  confined  to  the  county  in  which  the  action  is 
pending/'*  a  judge  out  of  court  has  no  power  to  grant  a  temporary 
injunction  within  the  boundaries  of  another  eourt,''^  unless  permitted 


92.  Ark. — Sanders  r.  Plunkett,  40 
Ark.  507.  Cal. — Sullivan  v.  Triunfo 
Gold  &  S.  Min.  Co.,  33  Cal.  385.  Ga. 
Burchard  r.  Boyce,  21  Ga.  6;  Senimes 
V.  Columbus,  19  Ga.  471.  Kan. — Foote 
V.  Forbes,  25  Kan.  359;  State  v.  Cut- 
ler, 13  Kan.  131.  La. — State  v.  Judge, 
41  La.  Ann.  557,  6  So.  514.  Mo.— Oliver 
r.  Snider,  176  Mo.  63,  75  S.  W.  591. 
Neb.— Browne  v.  Edwards  &  McCol- 
lough  Lumb.  Co.,  44  Neb.  361,  62  N. 
W.  1070.  N.  M.—In  re  Sloan,  5  N.  M. 
590,  25  Pae.  930.  N,  Y.— Wilcox  r. 
Wilcox,  14  N.  Y.  575.  Okla.— Brown 
r.  Donnelly,  19  Okla.  296,  91  Pac.  859. 
S.  C. — Salinas  v.  Aultman  &  Co.,  49 
S.  C.  325,  27  S.  E.  385;  Hornesby  f. 
Burdell,  9  S. .  C.  303.  Va.— Smith  v. 
Butcher,  28  Gratt.  (69  Va.)   144. 

93.  Ala. — Ex  parte  Henderson,  43 
Ala.  392.  Ga. — Edmondson  v.  Edmond- 
son,  128  Ga.  53,  57  S.  E.  308;  Lowell 
Maeh.  Shop  r.  Atlanta  Cotton  Factory 
Co.,  60  Ga.  233;  Crawford  v.  Eoss,  39 
Ga.  44.  ni.— Welch  v.  People,  38  III. 
20;  Watts  r.  McCleave,  16  111.  App. 
272.  Ind.— Merrifield  v.  Weston,  68 
Ind.  70.  la. — Young  v.  Preston,  131 
Iowa  292,  108  N.  W.  463;  Curtis  v. 
Crane,  38  Iowa  459.  La. — State  v. 
Judges,  35  La.  Ann.  1075.  Miss. — Kil- 
ler V.  Cotten,  54  Miss.  551.  Ohio. 
Chapman  r.  Mad  Eiver,  etc.  Co.,  1  Ohio 
Dec.  (Eeprint)  565.  Tex. — Coleman  v. 
Goyne,  37  Tex.  552;  Bvrd  Irr.  Co.  v. 
Smvthe  (Tex.  Civ.  App.),  146  S.  W, 
1064.  Va.— Muller  v.  Bavlv,  21  Gratt. 
(62  Va.)  521.  W.  Va.— Hart  v.  Larkin, 
66  W.  Va.  227,  66  S.  E.  331;  Logan 
r.  Ballard,  61  W.  Va.  526,  57  S.  E. 
143. 

94.  Ky. — Mason  r.  Chambers,  4  J.  J. 
Marsh.  401.  Miss.— Hiller  r.  Cotten,  54 
Miss.  551.  Tex.— Wier  v.  Hill,  58  Tex. 
Civ.  App.  370,  125  S.  W.  366. 

[a]  "The  object  in  giving  the  judge 
in  vacation  power  to  dissolve  an  in- 
junction, was  to  prevent  delay,  and 
if  it  were  held  that  he  could  only  dis- 
solve the  injunction  upon  notice  within 
the  county,  where  the  cause  is  pending, 
the  object  of  the  legislature  in  enact- 
ing the  law  would  be  to  a  material 
extent    defeated.      The   judges    of    the 
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respective  judicial  circuits,  each  com- 
posed of  the  several  counties  fixed  by 
the  constitution  and  the  law,  are  ab- 
sent, or  may  be  absent,  from 
each  county  of  their  circuit  a 
large  portion  of  each  year,  holding 
the  terms  of  the  circuit  court  required 
to  be  held  in  each  county  of  their 
circuit.  While  they  are  holding  a  term 
of  court  in  one  county,  there  is  a  vaca- 
tion of  the  circuit  court  of  each  of 
the  other  counties  composing  the  cir- 
cuit. And  if  the  judge  of  the  circuit 
court  in  which  a  case  is  pending,  where- 
in an  injunction  is  awarded,  could  only 
hear  a  motion  to  dissolve  an  injunction 
within  the  county,  fn  which  such  case 
is  pending,  then  during  the  greater 
part  of  each  year  a  motion  to  dissolve 
an  injunction  could  not  be  heard,  and 
the  plain  object  of  the  law  would  be 
defeated  .  .  .  while  a  judge  of  a  cir- 
cuit court  has  general  jurisdiction  in 
awarding  injunctions  whether  the  judg- 
ment or  proceeding  enjoined  be  in  or 
out  of  his  circuit,  etc.,  the  judge  of 
a  circuit  court  in  which  a  case  is  pend- 
ing, wherein  an  injunction  is  awarded, 
only  has  authority  to  dissolve  such  in- 
junction in  vacation."  Hayzlett  v.  Mc- 
Millan, 11  W.  Va.  464. 

95.  Wallace  v.  Helena  El.  E.  Co.,  10 
Mont.  24,  24  Pac.  626,  25  Pac.  278; 
Ellis  V.  Karl,  7  Neb.  381. 

[a]  While  "it  is  true  that  our  laws 
give  to  the  circuit  judges  the  power 
to  grant  injunctions  in  cases  beyond 
the  bounds  of  their  districts,  that  pow- 
er is  given  with  reference  to  cases  not 
then  pending  in  any  court  of  competent 
jurisdiction,  or  to  cases  where  it  may 
become  necessary,  in  aid  of  the  juris- 
diction already  acquired  by  such  court, 
and  for  the  purpose  of  justice,  that 
such  writs  should  be  granted.  But  the 
power  was  never  intended  to  be  given 
to  judges  of  other  courts  to  interfere 
with  the  jurisdiction  already  acquired, 
by  modifying  or  setting  aside  the  or- 
ders made  by  the  court  having  acquired 
jurisdiction  of  a  cause."  Martin  v. 
O'Brien,  34  Miss.  21. 

[b]  But  where  the  statute  reads 
that    "  'circuit   courts   in    term    time, 
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l)y  hintute.^'"'  A  powor  given  by  statute  to  issue  a  temporary  injunc- 
tion out  of  court  implies  tiie  power  to  recall  it,'-'^  and  l)y  statute,  a 
judge  at  chambers  and  in  vacation  may  dissolve  a  temporary  injunc- 
tion even  though  it  had  been  granted  in  open  court.^* 

A  judge,  out  of  court,  as  a  rule,  has  no  authority  to  decide  an  in- 
junction suit  on  its  merits,®^  unless  the  consent  of  the  parties  to  such 


and  any  judge  theri;of  in  vacation, 
Bhall  have  power  to  grant  writs  of 
.  injunction,'  "  such  power  is  not 
Umited  in  any  manner  and  where  one 
circuit  judge  "has  refused  an  applica- 
tion for  the  writ,  and  indorsed  his  re- 
fusal upon  the  bill,  it  is  a  question  of 
courtesy,  merely,  with  another  circuit 
judge  to  whom  application  may  be 
made,  whether  he  will  look  into  the 
case  and  allow  the  writ.  His  power  to 
allow  it,  cannot,  we  think,  be  ques- 
tioned, under  the  statute."  Welch  v. 
People  ex  rcl.  Byrus,  38  111.  20. 

[e]  It  is  "erroneous  to  hear  the 
motion  to  dissolve  the  injunction  and 
sustain  it  at  a  place  out  of  the  dis- 
trict in  which  the  suit  was  pending. 
Chancellors  are  appointed  for  chan- 
cery districts,  and  are  confined  to  them 
in  the  performance  of  judicial  acts, 
except  as  authorized  by  law,  and  wo 
are  not  aware  of  any  law  providing 
for  hearing  a  motion  to  dissolve  an 
injunction  outside  of  the  district  in 
which  the  cause  is  pending."  Adams 
V.  Kyzer,  61  Miss.  407. 

96.  See  the  statutes. 

[a]  It  must  appear  from  the  record 
that  the  judge  of  the  court  in  which 
the  action  is  pending  was  unable  to 
act.  Sharman  r.  Thomaston,  67  Ga. 
24G;   Hornesby   v.  Burdell,  9   S.  C.  303. 

97.  Ala.— Griffin,  r.  Branch  Bank,  9 
Ala.  201.  Ark. — Sanders  r.  Plunkett, 
40  Ark.  507.  111.— Watts  v.  McCleave, 
16  Til.  App.  272.  la.— Curtis  r.  Crane, 
38  Iowa  459.  Kan. — Foote  r.  Forbes, 
25  Kan.  359.  Miss.— Hiller  r.  Gotten, 
54  Miss.  551.  Neb. — Browne  r.  Ed- 
wards &  McCoUough  Lunih.  Co.,  44 
Neb.  361,  62  N.  W.  1070.  Ohio.— Chap- 
man r.  Mad  River,  etc.  Co.,  1  Ohio  Dec. 
(Reprint)  565.  Tex. — Coleman  r.  Goyne, 
37  T9X.  552.  Va.— Muller  r.  Bavlv,  21 
Gratt.  (62  Va.)  521.  W.  Va.— Hart  f. 
Larkin,  66  W.  Va.  227,  66  S.  E.  331, 
135  Am.  St.  Rep.  1027;  Logan  v.  Bal- 
lard, 61  W.  Va.  526,  57  S.  E.  143; 
Horn  r.  Perrv,  11  W.  Va.  694;  Hayzlett 
V.  McMillau/ 11  W.  Va.  464. 


[a]  "The  hearing  of  a  motion  to 
dissolve  an  injunction  is  no  more  the 
trial  of  the  case,  than  the  hearing  of 
an  application  for  an  injunction;  and 
the  argument  may  be  heard  at  cham- 
bers. ' '  Semmes  v.  Mayor  of  Columbus, 
19  Ga.  471. 

[b]  Injunction  Issued  by  Another 
Judge. — An  express  statutory  power 
"given  to  a  chancellor  to  dissolve  an 
injunction  ordered  by  a  county  judge, 
would  not  give  him  power  to  dissolve 
cue  ordered  by  another  chancellor,  be- 
cause there  might  be  a  clash  of  dis- 
cretions between  co-ordinate  author- 
ities." Sanders  v.  Plunkett,  40  Ark. 
507. 

98.  Brown  v.  Donnellv,  19  Okla.  296, 
91  Pac.  859.  See  Chapman  v.  Mad 
River,  etc.  R.  Co.,  1  Ohio  Dec.  (Re- 
print)   565. 

fa]  A  statutory  authority  to  dis- 
solve injunctions  ordered  by  county 
judges  cannot  be  construed  to  include 
injunctions  granted  by  a  chancellor. 
Sanders  r.  Plunkett,  40  Ark.  507. 

99.  Kan. — Henderson  v.  Marcell,  1 
Kan.  137.  Neb. — Browne  v.  Edwards 
&  McCollough  Lumb.  Co.,  44  Neb.  361, 
62  N.  W.  1070.  S.  C— Atlantic  Coast 
Line  R.  Co.  v.  Moise,  85  S.  C.  530,  67 
S.  E.  785. 

[a]  "We  know  of  no  law  which 
authorizes  a  judge  of  the  superior 
court,  acting  as  a  chancellor,  to  make 
a  decree  in  vacation  for  a  specific  per- 
formance of  a  contract,  however  plain 
and  undisputed  the  same  may  be  and 
know  of  no  decision  or  precedent  in 
this  state  to  that  effect.  The  judge 
acting  as  chancellor,  has  authority  to 
grant  injunctions  in  vacation  to  pre- 
\ent  injury  and  injustice  from  being 
done,  until  the  cause  can  be  heard  on 
its  merits  at  the  regular  term  of  the 
court  to  which  it  is  made  returnable. 
Tt  was  insisted  on  the  argument  here, 
that  the  complainant  did  not  ask  for 
any  decree  for  a  specific  performanca 
of  the  contract,  but  onlv  asked  for 
an  order  enjoining  the  defendant  from 
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a  hearing  appears  of  record.^    Hence,  lie  cannot  at  chambers  or  in  va- 
cation dismiss  such  suit,-  or  grant  a  permanent  injunction.^ 

2.     Receivers.'^  —  In  a  number  of  jurisdictions  judges  at  chambers^ 
and  in  vacation'^  are  empowered  to  appoint  receivers,  but  in  others  a 


refusing  to  permit  the  complainant  to 
enter  its  premises  and  take  possession 
of  the  machinery  and  to  remove  it. 
The  complainant  was  not  entitled  to 
that  order  (which,  for  all  practical 
purposes,  would  have  been  a  specific 
performance  of  the  contract)  until  it 
had  been  shown,  upon  the  final  hearing 
of  the  cause,  that  there  had  been  a 
breach  of  that  contract,  and  that  the 
complainant  was  equitably  entitled,  in 
view  of  the  facts  of  the  case,  to  have 
it  sjiecifically  performed  by  the  de- 
fendant." Lowell  Machine  Shop  v. 
Atlanta  C.  F.  Co.,  60  Ga.  233. 

[b]  But  obviously  a  judge  can  and 
ought  to   look   into   the   merits   to   the 

extent  necessary  to  enable  him  to  exer- 
cise his  discretion.  Alston  v.  Board  of 
Health,  93  S.  C.  553,  77  S.  E.  727. 

1.  Mount  V.  Radford  Trust  Co.,  93 
Ya.  427,  25  S.  E.  244. 

2.  Coleman  r.  Goyne,  37  Tex.  552; 
Grant  r.  Chambers,  34  Tex.  573;  Logan 
r.  Ballard,  61  W.  Va.  526,  57  S.  E. 
143. 

[a]  A  judge  has  no  authority  "to 
make  an  order  dismissing  an  injunction 
suit  or  to  make  any  other  final  dis- 
position of  such  cause.  .  .  .  The  fact 
that  the  parties  to  the  injunction  suit 
stipulated  that  the  decision  on  the 
merits  should  be  entered  by  the  judge 
in  vacation  is  unimportant.  That  jur- 
isdiction of  the  subject-matter  cannot 
be  conferred  by  agreement  of  parties 
is  elementary.  The  record  before  us 
fails  to  show  that  any  order  was  ever 
entered  vacating  or  dissolving  tha 
temporary  order  of  injunction,  either 
in  term  time  or  in  vacation.  The  or- 
der of  dismissal  entered  by  the  judge 
at  chambers  is  void."  Johnson  v. 
Bouton,  56  Neb.  626,  77  N.  W.  57. 

[b]  An  order  made  by  a  judge  at 
chambers  dismissing  a  petition  upon  the 
dissolution  of  an  injunction  formerly 
granted  in  the  cause,  is,  so  far  as  it 
purports  to  dismiss  the  action,  without 
lawful  authority  "and  cannot  be  re- 
garded as  a  final  judgment,  disposing 
of  the  case  from  which  an  appeal  or 
writ  of  error  can  be  taken."  Price  v. 
Bland,  44  Tex.  145. 
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3.  Atlantic  Coast  Line  R.  Co.  v. 
Moise,  85  S.  C.  530,  67  S.  E.  785. 

[a]  "While  it  is  undoubtedly  true 
that  a  circuit  judge  may,  in  a  case 
of  which  he  has  jurisdiction,  upon  a 
proper  showing,  grant  an  interlocutory 
or  temporary  injunction,  at  chambers, 
to  continue  until  the  final  hearing  of 
the  case  on  its  merits,  it  is  very  clear 
that  a  perpetual  injunction  cannot  be 
granted  until  the  case  is  fully  heard 
i;pon  its  merits  and  the  issues  raised 
determined  by  the  tribunal  having 
authority  to  make  such  determination. 
.  .  .  Now  if,  as  we  have  seen,  the 
issues  in  this  action  were  not  properly 
triable  by  the  judge  at  chambers 
against  the  consent  of  one  of  the 
parties,  the  judgment  granting  a  per- 
petual injunction  was  erroneous  and 
must  be  set  aside."  Hornesby  v.  Bur- 
dell,  9  S.  C.  303. 

4.  See  generally  the  title  "Re- 
ceivers. ' ' 

5.  U.  S. — Horn  v.  Pere  Marquette  R. 
Co.,  151  Fed.  626.  Cal.— Real  Estate 
Assn.  V.  Superior  Court,  60  Cal.  223. 
Ohio. — Cincinnati  S.  &  C.  R.  Co.  v. 
Sloan,  31  Ohio  St.  1.  S.  C— State  v. 
Port  Roval  &  A.  Ry.  Co.,  45  S.  C. 
413,  23  S.  E.  363;  Pelzer  v.  Hughes, 
27  S.  C.  408,  3  S.  E.  781;  Kilgore  v. 
Hair,  19  S.  C.  486. 

6.  Ala. — Ensley  Development  Co.  v, 
Powell,  147  Ala.  300,  40  So.  137;  Moritz 
V.  Miller,  87  Ala.  331,  6  So.  269.  Ark. 
Franklin  v.  Meyer,  36  Ark.  96.  Cal. 
Real  Estate  Associates  v.  Superior 
Court,  60  Cal.  223.  Ga.— Dougherty  r. 
Jones,  37  Ga.  348;  Cobb  v.  Black,  34 
Ga.  162.  Ind.— Chicago  &  S.  E.  Ry. 
Co.  t\  Kenney,  159  Ind.  72,  62  N.  E. 
26;  Chicago  &  S.  E.  Ry.  Co.  v.  St. 
Clair,  144  Ind.  371,  42  N.  E.  225;  First 
Nat.  Bank  v.  United  States  Encaustic 
Tile  Co.,  105  Ind.  227,  4  N.  E.  846. 
la.— McKee  v.  Murphy,  138  Iowa  322, 
113  N.  W.  499;  Clark  v.  Raymond,  84 
Iowa  251,  50  N.  W.  1068;  French  v. 
Giflford,  30  Iowa  148.  Mo.— State  v. 
McQuillin,  260  Mo.  164,  168  S.  W.  924; 
State  V.  Phoenix  Loan  Assn.,  159  Mo. 
102,  60  S.  W.  74;  Wilson  v.  Hays,  139 
Mo.   App.   513,   123  S.   W.  540.     N.  Y. 
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receiver  cannot  lawfully  be  appointed  by  the  judge  in  vacation. '' 
It  has  been  held  in  some  cases  that  whenever  the  statute  confers 
upon  a  court  the  powers  of  a  court  of  chancery  it  implies  the  power 
of  a  judge  of  such  court  to  appoint  receivers  at  chambers  or  in  vaca- 
tion,"^ and  that  a  statutory  authority  to  issue  temporary  injunctions  out 
of  court  carries  with  it  the  power  to  appoint  receivers  out  of  court.^ 


Webber  v.  Hobbie,  13  How.  Pr.  382. 
S.  C— State  V.  Port  Eoyal  &  A.  Ry. 
Co.,  4.5  S.  C.  413,  23  S.  E.  363;  Har- 
mon r.  Wagener,  33  S.  C.  487,  12  S.  E. 
98.  Tex. — Lvons-Thomas  Hardware  Co. 
V.  Perry  Stove  Mfg.  Co.,  88  Tex.  468, 
27  S.  W.  100;  Williams  V.  Odell  (Tex. 
Civ.  App.),  47  S.  W.  151;  New  Birm- 
ingham I.  &  L.  Co.  r.  Elevens,  12  Tex. 
Civ.  App.  410,  34  S.  W.  828.  Va. 
Smith  V.  Butcher,  28  Gratt.  (69  Va.) 
144;  Penn  r.  Whiteheads,  12  Gratt.  (53 
Va.)   74. 

[a]  Out  of  County. — While  the  pow- 
ers of  a  court  ordinarily  must  be  exer- 
cised within  the  territorial  jurisdic- 
tion of  the  court,  a  judge  who  under 
tb<»  statute  is  empowered  to  appoint 
a  receiver  in  vacation  "may  exert  that 
jiower  (at  least  within  his  circuit)  out 
of,  as  well  as  in,  che  county  where 
the  cause  is  pending,  unless  there  is 
something  in  the  statutory  authority 
to  forbid  such  action."  St.  Louis,  K. 
&  S.  E.  Co.  f.  Wear,  135  Mo.  230,  36 
S.  W.  357,  33  L.  E.  A.  341. 

7.  Hammock  r.  Farmers'  L.  &  T. 
Co.,  105  U.  S.  77,  26  L.  ed.  1111  (under 
Illinois  statute) ;  Hervey  v.  Illinois 
Midland  Ey.  Co.,  28  Fed. 'l69,  same. 

8.  U.  S.-^Walters  v.  Anglo-American 
M.  &  T.  Co.,  50  Fed.  316.  Ala.— Ensley 
Development  Co.  r.  Powell,  147  Ala. 
300,  40  So.  137.  Ga.— Crawford  r.  Eoss, 
39  Ga.  44.  Mo.— State  v.  McQuillin, 
260  Mo.  164,  168  S.  W.  924. 

[a]  "It  must  be  borne  in  mind  that 
the  authority  of  the  judge  at  cham- 
bers, and  I  speak  altogether  of  a  judge 
exercising  equity  powers  and  not  of  a 
common-law  judge,  or  a  judge  adminis- 
tering law,  as  distinguished  from 
equity,  is  that  of  the  court  itself.  .  .  . 
When  there  is  no  settled  practice  to 
guide  a  judge,  the  limitations  upon  his 
powers  at  chambers  must  be  found  in 
the  distinction  between  those  steps,  in 
an  equity  cause,  which  tend  to  pre- 
pare the  cause  for  hearing  or  preserve 
the  subject-matter  until  such  a  hear- 
ing, and  those  judgments  which  ad- 
judicate   the    ultimate    merits.      That 


which  does  not  adjudicate  the  merits 
is  interlocutory.  .  .  .  Thus,  in  Vose 
V.  Eeed,  1  Woods  647,  Fed.  Cas.  No, 
17,011,  where  Mr.  Justice  Bradley  en- 
tertained at  chambers  a  contempt  mat- 
ter, and  a  motion  to  appoint  a  re- 
ceiver, the  question  of  his  authority 
to  deal  with  the  question  of  contempt 
in  disobeying  process  was  debated  and 
sustained,  while  the  other  matter  was 
treated  as  of  course.  The  scarcity  of 
express  ruling  is  due  to  the  inter- 
locutory character  of  the  subject.  The 
practice  in  the  matter  has,  to  my 
knowledge,  never  been  questioned  in 
this  circuit.  Why  such  a  motion  may 
not  be  entertained  at  chambers,  in  view 
of  the  conceded  chamber  powers  of  an 
equity  judge  in  matters  just  as  im- 
portant, does  not  occur  to  me.  The 
matter  of  a  hearing  on  notice  is  no 
more  important  in  court  than  at  cham- 
bers. In  both  cases  there  must  be 
notice  and  an  opportunity  to  be  heard, 
unless  the  matter  be  so  plainly  urgent 
as  not  to  afford  opportunity  for  either." 
Horn  V.  Pere  Marquette  E.  Co.,  151 
Fed.    626. 

9.  Smith  V.  Butcher,  28  Gratt.  (69 
Va.)    144. 

[a]  The  "power  to  appoint  a  re- 
ceiver is  incidental  to  the  power  to 
award  an  injunction.  And  as  the  lat- 
ter may  be  awarded  by  a  judge  in 
vacation,  so  may  the  power  to  appoint 
a  receiver  as  incidental  thereto,  in  a 
proper  case,  be  exercised  by  a  judge 
in  vacation."  Smith  v.  Butcher,  28 
Gratt.    (69   Va.)    144. 

fb]  Contra. — A  statute  empowering 
judges  to  issue  "  'writs  of  habeas 
corpus,  mandamus,  certiorari,  super- 
sedeas, and  attachment,  grant  orders 
of  injunction,  and  all  other  unexecuted 
writs,'  "  does  not  include  "the  ap- 
pointment of  a  receiver,  which  is  not 
the  issuance  of  a  remedial  writ,  but 
the  exercise  of  judicial  authority  per- 
taining alone,  in  the  absence  of  stat- 
utory provision,  to  the  court  or  to  the 
judge  in  which  or  before  whom  the 
matter  is  pending.     Whether  it  would 
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The  power  to  appoint  a  receiver  out  of  court,  however,  does  not  include 
the  right  to  order  a  sale  of  the  property  involved  in  the  action/"  or 
imply  the  power  to  decide  the  cause  upon  the  merits.^^ 

It  is  essential  to  the  validity  of  an  appointment  of  a  receiver  that 
an  action  is  pending  in  the  court  at  the  time  of  such  appointment  out 
of  court,^-  and  that  notice  of  the  application  is  duly  given,^^  except  in 


be  admissible  even  for  the  presiding 
ehaneellor  to  make  such  an  order  other- 
-wise  than  in  term  time,  if  not  special- 
ly authorized  by  statute,  may  well  ad- 
mit of  doubt."  Alexander  v.  Man- 
ning, 58  Miss.  634. 

10.  Wilson  r.  Aultman  &  Taylor  Co., 
91  Kv.  299,  15  S.  W.  783;  Hurst  V. 
Nicola  Bros.  Co.,  23  Ky.  L.  Eep.  1406, 
65  S.  W.  364. 

[a]  A  receiver  appointed  in  vaca- 
tion cannot  with  safety  "go  beyond 
the  limit  of  collecting  and  preserving 
the  estate  and  such  necessary  acts  of 
administration  as  the  immediate  emer- 
gency demanded,  even  though  the  or- 
der appointing  them,  assayed  to  take 
upon  itself  the  force  of  a  final  de- 
cree. The  order  is  their  warrant  of 
authority;  such  an  order  may  be  valid 
to  some  extent,  but  may  be  not  valid 
as  to  its  whole  purport,  and  to  the 
extent  that  it  is  valid  it  is  a  legal 
warrant  for  what  is  done  in  pur- 
suance of  it,  but  not  further.  To  the 
extent  that  the  judge  in  vacation  had 
jurisdiction  to  confer  power,  the  pow- 
er conferred  was  valid;  to  the  extent, 
if  any,  that  he  essayed  to  confer  power 
not  within  his  jurisdiction,  his  act  was 
in  vain."  State  ex  rel.  Gray  v.  Phoe- 
nix Loan  Assn.,  159  Mo.  102,  60  S.  W. 
74. 

11.  State  V.  Woodson,  161  Mo.  444, 
61  S.  W.  252. 

[a]  "By  our  constitution  the  judi- 
cial power  of  the  state  as  to  matters 
of  law  and  equity  ...  is  vested  in 
certain  courts  therein  named.  .  .  . 
Our  statute  confers  upon  circuit  judges 
the  power  to  perform  certain  acts  in 
vacation,  judicial  in  their  character, 
among  which  is  the  power  to  appoint 
a  receiver  to  hold  and  preserve  prop- 
erty, the  subject  of  litigation,  until 
the  court  can  dispose  of  it.  .  .  .  It 
is  contended  that  our  statutes  confer 
on  the  judge  the  authority  to  hear  and 
determine  the  whole  issue  in  a  case 
of  this  kind  in  vacation.  If  there  is 
such  a  statute,  it  is  in  violation  .    .    . 
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of  our  constitution.  .  .  .  What  is 
here  said  is  in  reference  to  judicial 
power  in  its  strict  sense.  There  are 
quasi-judicial  powers  conferred  upon 
quasi-judicial  bodies,  and  powers  to  do 
certain  acts  in  vacation,  judicial  in 
character,  but  subsidiary  to  a  suit 
pending  or  about  to  be  instituted  in 
court,  are  conferred  on  judges  of 
courts;  but  the  power  to  try  issues  in 
a  suit  at  law  or  in  equity,  and  pro- 
nounce judgment  or  decree  upon  the 
facts  found  or  confessed  can  be  con- 
ferred, under  our  constitution,  only  on 
a  fully  organized  court."  State  ex  rol. 
Ballew  V.  Woodson,  161  Mo.  444,  61 
S.  W.  252. 

12.  Pressley  v.  Harrison,  102  Ind. 
14,  1  N.  E.  188;  Guy  v.  Doak,  47  Kan. 
236,  27  Pac.  968. 

[a]  In  Pending  Suit. — It  "is  evi- 
dent that  the  power  to  appoint  re- 
ceivers in  vacation  can  only  be  exer- 
cised in  a  pending  suit.  The  filing  of 
the  bill  is  the  commencement  of  the 
suit  .  .  .  There  was  no  suit  pend- 
ing at  the  time  the  order  appointing 
the  receiver  was  made;  and  the  chan- 
cellor was  without  jurisdiction.  .  .  . 
It  is  urged,  however,  that  as  the  or- 
der was  made,  and  the  receiver  quali- 
fied by  giving  the  requisite  bond  on 
the  day  the  bill  was  filed,  the  order 
should  be  allowed  to  have  effect  as  of 
that  date.  As  the  chancellor  was  with- 
out jurisdiction,  the  order  is  void.  It 
did  not  constitute  a  foundation  on 
which  to  predicate  any  proceedings, 
and  the  subsequent  filing  of  the  bill 
did  not  impart  to  it  any  effect  or 
validity."  Harwell  v.  Potts,  80  Ala. 
70. 

13.  la.— French  v.  Gifford,  30  Iowa 
148.  Mo.— State  v.  McQuillin,  260  Mo. 
164,  168  S.  W.  924.  N.  Y.— Verplanck 
V.  Mercantile  Ins.  Co.,  2  Paige  438. 

[a]  Contra,  under  statute.  Real  Es- 
tate Assn.  V.  Superior  Court,  60  Cal. 
223. 

[b]  "As  receivers  are  ordinarily 
appointed  without  requiring  of  the  ap- 
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cases  of  emergency,  where  defendant  cannot  be  found.'*  The  power  to 
appoint  receivers  at  ehambcrs  and  in  vacation  includes  the  power  to 
vacate  such  an  appointment  although  there  be  no  express  statutory 
provision  confcrriug  su<;li  pcnver.^'' 

3.  Extraordinary  Legal  Remedies.  —  a.  Mandamus.  —  In  some 
jurisdictions  neither  a  peremptory  nor  an  alternative  writ  of  mandate 
can  be  issued  out  of  court.^"     In  other  jurisdictions  judges  at  cham- 


plicant  bond  indemnifying  the  other 
liarty  against  damages  which  may  be 
caused  by  a  wrongful  appointment,  the 
utmost  care  and  circumspection  siiould 
be  observed  in  administering  this  ex- 
traordinary remedy.  The  court  should 
ever  be  reluctant  to  summarily  take 
property  from  the  possession  of  a 
defendant  claiming  right  or  title 
thereto,  and  putting  it  into  the 
control  and  management  of  an 
appointee  of  the  court,  without  af- 
fording the  claimant  and  possessor  op- 
portunity to  be  heard  in  opposition. 
...  By  the  established  practice,  in- 
dependent of  statute,  courts  of  equity, 
being  averse  to  interference  ex  parte, 
will  entertain,  in  ordinary  cases,  an 
application  for  the  appointment  of  a 
receiver  only  after  notice  or  rule  to 
show  cause."  Moritz  v.  Miller,  87  Ala. 
331,  6  So.  269. 

14.  Moritz  r.  Miller,  87  Ala.  331,  6 
So.  269;  French  v.  Gifford,  30  Iowa 
148. 

[a]  "By  the  settled  practice  of  the 
court  in  ordinary  suits,  a  receiver  can- 
not be  appointed,  ex  parte,  before  the 
defendant  has  had  an  opportunity  to 
be  heard  in  relation  to  his  rights,  ex- 
cept in  those  cases  where  he  js  out 
of  the  jurisdiction  of  the  court,  or  can- 
not be  found;  or  where,  for  some 
other  reason,  it  becomes  absolutely 
necessary  for  the  court  to  interfere, 
before  there  is  time  to  give  notice  to 
the  opposite  party,  to  prevent  the  de- 
struction or  loss  of  property.  ...  In 
every  case  where  the  court  is  asked 
to  deprive  the  defendant  of  the  pos- 
session of  his  property  without  a  hear- 
ing, or  an  opportunity  to  oppose  the 
application,  the  particular  facts  and 
circumstances  which  render  such  a 
summary  proceeding  proper,  should  be 
set  forth  in  the  bill  or  petition  on 
which  such  application  is  founded." 
Verplanck  )•.  Mercantile  Ins.  Co.,  2 
Paige   (N.  Y.)   438. 


[b]  And  when  "a  judge  in  vaca- 
tion deems  the  exigency  sufficiently 
great  to  warrant  an  ex  parte  order  for 
a  receivershij)  of  i)roperty,  such  as  that 
in  question  here,  he  should  by  the 
same  onler  appoint  a  very  early  day 
for  the  showing  of  cause  against  the 
order  by  defendants,  so  that  the  lat- 
ter maj'  then  have  opportunity  for  the 
motion  to  vacate  which  the  statute  per- 
mits. Our  law  confers,  indeed,  power 
to  appoint  a  receiver  in  vacation;  but 
it  also  allows  an  appeal  from  an  or- 
der refusing  to  vacate  an  interlocutory 
appointment.  A  reasonable  construc- 
tion of  this  law  would  appear  to  per- 
mit in  vacation  a  motion  to  revolve 
the  appointment  in  vacation;  other- 
wise one  of  the  chief  remedial  ob- 
jects of  the  appeal  statute  on  this  sub- 
ject would  be  frustrated."  St.  Louis 
K.  &  S.  R.  Co.  V.  Wear,  135  Mo.  230, 
36  S.  W.  357,  33  L.  K.  A.  341. 

15.  Nisbet  v.  Tindall,  115  Ga.  374, 
41  S.  E.  569;  Cincinnati  S.  &  C.  R. 
Co.  V.  Sloan,  31  Ohio  St.  1.  See  also 
St.  Louis  K.  &  S.  R.  Co.  v.  Wear,  135 
Mo.  230,  36  S.  W.  357. 

16.  Price  v.  Harned,  1  Iowa  473. 
[a]     It  "is  difficult  to  see  how  such 

a  jurisdiction  could  be  conveniently 
exercised  in  view  of  the  fact  that  the 
proceeding  by  mandamus  is  substan- 
tially an  action  which  may  involve 
pleadings,  issues,  trial  and  final  judg- 
ment upon  the  right,  unless  the  power 
of  the  judge  acting  in  chambers  and 
not  as  a  court  should  be  restricted  to 
issuing  the  writ  returnable  before  the 
court,  as  is  the  procedure  in  some  of 
the  states.  .  .  .  We  find  it  impossible 
to  avoid  the  conclusion  that  a  judge 
at  chambers  in  the  city  of  New  York, 
or  elsewhere  within  the  state,  has  no 
jurisdiction  to  issue  a  writ  of  man- 
damus." People  ex  rel.  Lower  r.  Don- 
ovan, 135  N.  Y.  76,  31  N.  E.  1009. 
See  also  In  re  Manning,  71  Hun  236, 
24  N.  Y.  Supp.  1039. 
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bers^"  and  in  vacation"'®  may  issue  an  alternative  writ  of  mandamus 
returnable,  pursuant  to  the  statute,  in  vacation, ^^  or  in  term.^"  A  stat- 
utory authority  to  issue  such  writ  does  not  empower  a  judge  to  deter- 
mine the  matter  on  its  merits  out  of  court. ^^  In  some  states,  however, 
judges  at  chambers-  and  in  vacation^^  maj  issue  a  peremptory  writ  of 
mandamus,  particularly  so,  in  the  absence  of  any  controversy  as  to 


17.  Brewster  v.  Hartley,  37  Cal,  15, 
99  Am.  Dec.  237;  Payne  V.  Perkerson, 
56  Ga.  672.  But  see  Gay  v.  Gilmore, 
76   Ga.   725. 

18.  Ala. — MeConnell  v.  Goodwin,  189 
Ala.  390,  66  So.  675.  La.— State  r. 
Judge,  22  La.  Ann.  581.  Mo.— State 
V.  Weeks,  93  Mo.  499,  6  S.  W.  266; 
Ex  parte  Miller,  12  Mo.  App.  592. 
Mont. — State  v.  Choteau  County,  13 
Mont.   23,  31    Pac.   879. 

[a]  "Power  is  given  to  the  judges 
of  the  circuit  court,  in  term  time  or 
in  vacation,  to  allow  writs  of  man- 
damus. .  .  .  Under  these  provisions, 
in  the  absence  of  further  regulations, 
the  practice  has  been  adopted  of  ap- 
plying by  petition  to  a  judge  in  vaca- 
tion for  the  issuance  of  an  alternative 
writ  of  mandamus,  returnable  to  the 
circuit  court  having  local  jurisdiction." 
Swann  v.  Buck,  40  Miss.  268. 

19.  Territory  v.  Shearer,  2  Dak.  332, 
8  N.  W.  135. 

20.  Hammond  v.  Poole,  58  Ga.  169; 
Pavne  v.  Perkerson,  56  Ga.  672;  Dough- 
ty,"" etc.  Co.  V.  Walker,  54  Ga.  595; 
Ex  parte  Miller,  12  Mo.  App.  592. 

[a]  The  writ  must  be  made  return- 
able like  any  other  writ  to  a  term  of 
the  court  and  not  to  the  judge  at 
chambers.  Whitesides  V.  Stuart,  91 
Tenn.  710,  20  S.  W.  245. 

[b]  Where  a  money  demand  is 
sought  to  be  enforced  by  mandamus, 
it  is  not  returnable  at  chambers  but 
must  be  made  returnable  to  the  reg- 
ular term  of  the  court.  Ewbank  r. 
Turner,  134  N.  C.  77,  46  S.  E.  508; 
Eogers  v.  Jenkins,  98  N.  C.  129,  3  S. 
E.  821;  Belmont  &  Co.  v.  Eeilly,  71 
N.  C.  260. 

21.  State  V.  Crook,  123  Ala.  657,  17 
So.  334. 

22.  Rea  v.  Montgomery  Home  Tel. 
Co.,  87  Kan.  665,  125  Pac.  27. 

23.  Dak.— Territory  v.  Shearer,  2 
Dak.  332,  8  N.  W.  135.  Me.— Hamlin 
r.  Higgins,  102  Me.  510,  67  Atl.  625. 
Tex.— Hines  v.  Morse,  92   Tex.   194,  47 
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S.  W.  516;  Dunnagan  v.  Wingfield 
(Tex.  Civ.  App.),  141  S.  W.  288.  Va. 
Gloucester  County  v.  Middlesex  Coun- 
ty, 88  Va.  843,  14  S.  E.  660. 

[a]  "There  has  been  a  terminology 
brought  into  this  state  from  that  em- 
ployed elsewhere,  which  recognizes  two 
writs  of  mandamus,  the  alternative 
and  the  peremptory,  or  absolute.  But 
the  alternative  writ  has  no  such  real 
place  in  our  procedure  as  it  has  else- 
where. With  us  all  that  need  precede 
the  final  writ  is  a  notice,  whatever  it 
may  be  called,  sufficient  to  give  op- 
portunity for  the  hearing.  ...  It 
is  apparent  from  this  that  no  power 
but  that  to  issue  the  absolute  writ 
would  be  of  any  efficacy  in  the  hands 
of  the  district  judge,  since  that  which 
was  formerly  called  the  alternative  had 
been  superseded  by  a  mere  notice  to 
show  cause  or  to  answer.  The  power 
given  by  the  constitution  to  the  judge 
to  issue  a  mandamus  cannot  be  frit- 
tered away  by  holding  it  to  be  a  mere 
power  to  issue  a  notice  which  the 
clerk  can  issue  as  well  as  he.  .  .  . 
But  it  is  said  that  the  existence  of 
such  a  power  in  the  district  judges 
would  not  consist  with  the  right  of 
trial  by  jury  preserved  in  the  bill  of 
rights.  The  right  of  trial  by  jury  ex- 
ists only  with  respect  to  disputed  ques- 
tions of  fact.  It  could  not  be  said 
to  exist  in  all  cases  of  mandamus,  many 
of  which,  as  does  this  one,  depend 
upon  pure  questions  of  law  arising  upon 
admitted  facts.  Therefore  this  right, 
given  its  broadest  scope,  does  not  con- 
flict with  the  existence  of  the  power 
in  question.  If  it  be  conceded  for 
the  purpose  of  this  case  that  a  respond- 
ent is  entitled  to  a  jury  trial  whenever, 
in  such  a  case,  a  disputed  question  of 
fact  essential  to  its  decision  arises, 
and  that  the  judge  cannot  lawfully 
provide  such  a  trial  in  vacation,  the 
only  consequence  would  be  that  the 
judge  could  not  then  grant  the  writ 
because  of  the  constitutional  right  thus 
arising  as  an  impediment."  Thornfi  v. 
Moore,    101    Tex.    205,    105  S.    W.  985. 
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the  essential  facts  involved,-^  or  where  the  parties  consent  to  a  hearing 
in  vacation.-^ 

b.  Tlaheas  Corpus.  —  A  writ  of  habeas  corpus  may  be  issued  out  of 
term  time  and  made  n.'turnable  before  a  judge  at  chamberSj^"  even 
though  petitioner  is  held  by  an  order  made  by  the  court  in  term  time," 
without  maldng  the  case  a  matter  of  record,^^  and  the  writ  may  run 
into  any  part  of  the  state.^^ 

c.  Quo  Warranto.  —  In  some  jurisdictions  quo  warranto  may  be 


24.  Hopkins  f.  State,  64  Neb,  10,  89 
N.  W.  401;  Bvrum  r.  Teterson,  34  Neb. 
237,  51  N.  W.  829;  Lineh  v.  State,  30 
Neb.  740,  47  N.  W.  88. 

[a]  "When  the  right  is  clear,  there 
is  no  doubt  under  our  statute  that  a 
judge  at  chambers  within  his  district 
may  grant  a  peremptory  writ  of  man- 
damus. The  statute  expressly  confers 
this  power  and  its  exercise  is  frequent- 
ly necessary  to  prevent  a  failure  of 
justice."  Clark  v.  State,  24  Neb.  263, 
38  N.   W.   752. 

25.  Camilla  v.  Norris,  134  Ga.  351, 
67  S.  E.   940. 

26.  U.  S.— 7n  re  Urzua,  188  Fed. 
540;  In  re  Bennett,  3  Fed.  Cas.  No. 
1,315.  Ala. — Ex  parte  Chaney,  8  Ala. 
424.  Ark. — Wright  r.  .Johnson,  5  Ark. 
687.  Cal.— 7«  re  Perkins,  2  Cal.  424. 
Md.— Ex  parte  O'Neill,  8  Md.  227. 
Mass. — Wveth  v.  Eiehardson,  10  Grav 
240.  Mich.— Goodchild  v.  Foster,  51 
Mich.  599,  17  N.  W.  74.  Minn.— State 
r.  Hill,  10  Minn.  63.  Miss.— Steele  v. 
Shirley,  9  Smed.  &  M.  382.  Mo.— Mar- 
tin V.  State,  12  Mo.  471;  State  v.  Sim- 
mons, 112  Mo.  App.  535,  87  S.  W.  35 
N.  J. — Peltier  v.  Pennington,  14  N.  J: 
L.  312.  N.  y.— People  f.  Wilcox,  22 
Barb.  178.  OYdo.—Ex  parte  Collier,  6 
Ohio  St.  55.  Pa.— Com.  r.  Gibbons,  9 
Pa.  Super.  527.  Tex.— Thorne  r.  Moore, 
101  Tex.  205,  105  S.  W.  985.  Wis. 
Potter  V.  Frohbach,  133  Wis.  1,  112 
N.  W.  1087;   In  re  Booth,  3  Wis.  1. 

See  also  10  Standard  Proc.  925. 

fa]  A  "district  judge,  as  contra- 
distinguished from  the  court,  may  per- 
form all  acts  required  in  proceedings 
under  the  provisions  of  the  statute  in 
regard  to  writs  of  habeas  corpus  as 
legally  and  ■eflfoctuallv  as  the  court  it- 
self." In  re  Dowling,  4  Idaho  715,  43 
Pac.  8n. 

[b]  Judges  of  the  supreme  court 
have  full  jurisdiction  over  the  writ  of 


habeas  corpus  in  their  individual  ca- 
pacity, but  they  have  no  power  to  act 
thereon  in  the  first  instance  as  a  court. 
Ex  parte  Hickey,  4  Smed.  &  M.  (Miss.) 
751. 

[c]  This  power  may  he  exercised  in 
equity  as  well  as  at  law.  In  re  Poole, 
2  McArthur  (D.  C.)  583,  29  Am.  Kep. 
628;  People  v.  Osborne,  6  N.  Y.  Civ. 
Proc.  299.  See  also  People  v.  Corey, 
46  Hun   (N.  Y.)  408. 

27.  Ex  parte  Chaney,  8  Ala.  424. 
But  see  Peltier  v.  Pennington,  14  N.  J. 
L.  312. 

[a]  "Our  statute  relating  to  the 
subject  gives  to  the  judges  of  the 
courts,  separately,  at  chambers,  juris- 
diction of  the  subject-matter  in  all 
cases,  except  when  the  person  is  con- 
victed of  a  crime  or  offense  and  stands 
committed  for  it;  or  where  he  is  com- 
mitted for  treason  or  felony,  the  pun- 
ishment whereof  is  capital.  ...  In 
the  exercise  of  this  power  by  a  single 
judge  or  a  court  every  case  of  un- 
lawful imprisonment  may  be  reached 
and  examined  into.  .  .  .  The  true 
test  of  jurisdiction  is,  whether  th-3 
relator  is  detained  or  imprisoned  with- 
out legal  authority?  The  source  from 
which  the  imprisonment  emanates  or 
the  authority  by  which  it  is  sought  to 
be  enforced,  operates  as  no  barrier  to 
the  allowance  and  validity  of  the 
writ."  Ex  parte  Collier,  6  Ohio  St. 
55. 

28.  Wveth  V.  Eiehardson,  10  Gray 
(Mass.)    240. 

29.  State  r.  Porter,  78  Neb.  811, 
112    N.    W.    286. 

[a]  A  justice  of  the  supreme  court 
at  chambers  may  issue  a  writ  of 
habeas  corpus  which  shall  run  into  any 
p;irt  of  the  state.  People  r.  Cooper,  8 
How.  Pr.  (N.  Y.)  288.  To  the  same 
effect,  People  r.  Hanua,  3  How.  Pr. 
(N.    Y.)    39. 
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issued  by  a  judge  at  chambers  and  in  vacation,^"  while  in  others  such 
writ  can  be  issued  only  by  the  court  as  such.^^ 

d.  Prohihition.  —  The  power  to  issue  writs  of  prohibition  ordinarily 
is  vested  in  the  court  and  not  a  judge  at  chambers  or  in  vacation,^- 
unless  such  authority  is  conferred  upon  him  by  express  statutory  pro- 
vision,^^ or  he  is  invested  by  the  statute  with  the  power  of  a  chancellor 
under  the  common  law.^^  Where  the  application  for  such  writ  is  made 
in  vacation  an  order  to  show  cause  why  the  writ  should  not  issue  may 
be  made  by  a  judge  returnable  to  the  next  term  of  the  court.^^ 

4.  Probate  Proceedings.  —  Ordinarily  unless  otherwise  provided  by 
statute,  appointment  of  personal  representatives,  such  as  administra- 
tors or  guardians,  cannot  be  made  in  chambers  or  vacation.^^    A  judge 


30.  Cal.— Brewster  v.  Hartley,  37 
Cal.  15,  99  Am.  Dec.  237.  111.— Peo- 
ple r.  Moore,  73  111.  132.  Miss.— Bow- 
en  r.  Gilleylen,  58  Miss.  813.  Ohio. 
State  V.  Buckland,  5  Ohio  St.  216. 

[a]  "There  is  nothing  in  the  es- 
sential nature  of  quo  warranto  pro- 
ceedings to  furnish  a  reason  why  they 
should  not  be  had  in  vacation.  On 
the  contrary  they  are  peculiarly  such 
as  are  most  advantageously  conducted 
by  the  courts  in  chambers."  Terri- 
tory ex  rel.  Hubbell  v.  Armijo,  14  N. 
M.  205,  89  Pac.  267. 

31.  McDonald  r.  Alcona,  91  Mich. 
459,  51  N".  W.  1114;  State  v.  Conklin, 
33   Wis.   685. 

32.  Ex  parte  Boothe,  64  Ala.  312; 
Ex  parte  Eay,  45  Ala.  15;  People  v. 
District  Court,  28  Colo.  485,  69  Pac. 
1066. 

33.  State  v.  Judges,  etc.,  35  La. 
Ann.  1007. 

34.  Lincoln,  ietc.  Min.  Co.  v.  Dis- 
trict  Court,  7   N.   M.   486,  38   Pac.  580. 

[a]  The  jurisdiction  of  chancery  to 
issue  writs  of  prohibition  was  express- 
ly placed  on  the  ground  of  necessity 
for  the  purpose  of  preventing  a  fail- 
ure of  justice  during  the  vacation  of 
the  law  courts.  State  v.  Eombauer, 
104  Mo.  619,  15  S.  W.  850,  16  S.  W. 
502. 

35.  Ala. — Ex  parte  Boothe,  64  Ala. 
312;  Ex  parte  Eay,  45  Ala.  15.  Mo. 
State  V.  Dearing, 'l84  Mo.  647,  84  S. 
W.  21;  State  v.  Eombauer,  105  Mo. 
103,  16  S.  W.  695.  N.  M.— Lincoln, 
etc.  Mining  Co.  v.  District  Court,  7  N. 
M.    486,    38   Pac.    580. 

[a]  The  "necessity  of  cases  may 
require  the  application  for  this  writ  to 
be    made    in    vacation,    but     the     writ 
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itself  should  only  be  issued  in  term 
time.  When  the  application  is  madfi  in 
vacation,  a  rule  to  show  cause  should 
first  be  issued,  returnable  to  the  next 
term  of  the  court  and  this  rule  should 
be  served  upon  the  judge  or  court, 
and  the  parties  to  be  affected  by  it 
.  .  .  and,  when  served,  the  rule  to 
show  cause  will  operate  as  a  prohi- 
bition until  the  further  order  of  the 
court."  Ex  parte  Eay,  45  Ala.  15. 
But  compare  People  ex  rel.  Adams  v. 
District  Court  (Colo.),  69  Pac.  1066, 
where  the  court  says:  "An  order  to 
show  cause  why  a  writ  of  prohibition 
should  not  issue  is  one  of  the  steps 
leading  up  to  the  issuance  of  the 
writ,  and,  inasmuch  as  the  judges  have 
no  authority  to  issue  that  writ,  they 
certainly  are  not  vested  with  the 
power  to  take  any  initial  steps  in  the 
matter   in  vacation." 

36.  See  the  cases  and  notes  follow- 
ing, and  generally  the  titles  "De- 
cedents' Estates;"  "Guardian  and 
Ward." 

[a]  The  statute  expressly  pro- 
hibits the  issuance  of  letters  of  guard- 
ianship except  at  a  regular  term  of  the 
court.     Bell  v.  Love,  72  Ga.  125. 

[b]  Under  a  statutory  provision 
authorizing  all  motions  except  for  a 
new  trial  on  the  merits  to  be  heard 
out  of  court,  a  judge  at  chambers  has 
the  power  to  appoint  a  guardian.  Dis- 
brow  V.  Folger,  5  Abb.  Pr.  (N.  Y.) 
53. 

[c]  A  provisional  order  for  the  ap- 
pointment of  a  guardian  until  the  court 
acts  upon  the  matter  in  term,  may  be 
made  in  vacation.  Garrison  v.  Lyle, 
38  Mo.  App.  558. 

[d]  Where  the  hill  is  filed  for  that 
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cf  a  probate  court  lias  no  power  in  vacation  to  compel  an  administrator 
to  give  additional  security,'^  or  nuikc  an  order  settling  the  aecuunt  of 
an  administrator,^^  or  directing  the  sale  of  property.^^  But  in  some 
jurisdictions  a  judge  at  chambers  or  in  vacation  may  make  an  order 
directing  a  guardian  to  deposit  moneys  of  the  ward/"  or  to  deliver  the 
minor  into  the  custody  of  a  parent/^  or.  by  statute,  discharging  a  guar- 
dian.^- 

5.  Trust  Estates.  —  Under  a  statute  providing  that  courts  of  equity 
shall  always  be  open,  a  judge  at  chambers  or  in  vacation  may  make 
such  orders  as  are  necessary  for  the  protection  of  trust  estates ;"  thus, 
under  such  statute  a  judge  out  of  court  may  appoint  and  remove  trus- 
tees," grant  leave  to  mortgage  the  trust  property,*^  and  make  an  order 
for  the  sale  of  trust  property.*'^' 

6.  Divorce  Proceedings.  —  In  some  jurisdictions  a  judge  at  cham- 
bers may  order  the  payment  of  alimony  pendente  lite,*^  and  prohibit 


purpose  only,  a  judge  in  vacation  may 
appoint  an  administrator  of  the  es- 
tate of  a  debtor.  Barry  v.  Frayser,  10 
Heisk.    (Tenn.)    206. 

37.  Wingate  v.  Wallis,  5  Smed.  & 
M.    (Miss.)    249. 

38.  Succession  of  Bougere,  29  La. 
Ann.   378. 

39.  Webb  r.  Hicks,  117  Ga.  335,  43 
S.  E.  738;  Hunton  v.  Nichols,  55  Tex. 
217. 

[a]  Except  by  consent  of  the  par- 
ties interested  in  the  estate.  Sharp  v. 
Findley,  71   Ga.   654. 

[b]  Permissible  by  Statute. — State 
V.  Dickson,  213  Mo.  66,  111  S.  W. 
817;  Stewart  v.  Daggy,  13  Neb.  290, 
13  N.   W.   399. 

40.  Succession  of  Wegmann,  110  La. 
930,  34  So.  878. 

41.  Wilcox  V.  Wilcox,  14  N.  Y.  575. 

42.  See  Warder  v.  Elkins,  38  Cal. 
439. 

fa]  The  power  to  discharge  neces- 
sarily implies  that  the  judge  has  author- 
ity at  chambers  to  perform  any  ait 
preliminary  to  such  order  of  discharge. 
Warder  v.   Elkins,  38   Cal.  439. 

43.  Obear  v.  Little,  79  Ga.  384,  4 
S.    E.   914. 

[a]  "Under  our  statute  ...  a 
court  of  equity  is  always  open  for  the 
protection  of  the  wards  of  chancery 
When  a  proper  petition  was  presented 
to  the  judge  at  chambers,  he  had  the 
power,  and  it  was  his  duty,  to  pass 
such  orders  as  might  be  necessary  to 
protect    the    interests   of   a   cestui   que 


trust,  and  provide  for  his  support. 
.  .  .  There  can  be  no  doubt  that  in 
term,  or  even  in  chambers,  the  superior 
court  has  the  power  to  enforce,  by  at- 
tachment for  contempt  against  a  de- 
faulting trustee,  its  own  order  which 
he  has  failed  to  obey,  when  he  presents 
no  sufficient  excuse  for  his  disobedi- 
ence." Obear  v.  Little,  79  Ga.  384,  4 
S.  E.  914. 

44.  Heath  v.  Miller,  117  Ga.  854,  44 
S.  E.  13;  White  v.  McKeon,  92  Ga. 
343,  17  S.  E.  283;  Milledge  v.  Bryan, 
40  Ga.   397. 

[a]  L^pon  hearing  of  an  application 
for  discharge  of  a  trustee  in  vacation 
a  judge  may  by  consent  of  the  parties 
make  an  order  that  the  trustee  pay  a 
certain  sum  belonging  to  the  trust  es- 
tate. Guthrie  v.  Guthrie,  71  Iowa  744, 
30   N.  W.   779. 

45.  Pease  r.  Wagnon,  93  Ga.  361,  20 
S.  E.  637;  Weems  v.  Coker,  70  Ga.  746, 
overruling  on  this  point  Iverson  v.  Sauls- 
bury  Co.,  68  Ga.   790. 

46.  Webb  r.  Hicks,  117  Ga.  335,  43 
S.  E.  738;  Askew  v.  Patterson,  53  Ga. 
209. 

47.  Edmondson  v.  Edmondson,  128 
Ga.  53,  57  S.  E.  308;  In  re  Gill,  20  Wis. 

086. 

[a]  Such  order,  however,  cannot  be 
made  on  an  ex  parte  motion  of  the 
wife  and  in  the  absence  of  notice  of 
any  kiml  to  the  husband  of  the  in- 
tended application.  Coger  v.  Coger,  48 
W.  Va.   135.   35  S.   E.   823. 

[b]  A  statute  providing  that  mo- 
tions may  be  made  to  a  judge  out  of 
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the  husband  from  imposing  any  restraint  on  the  personal  liberty  of  his 
wife.*^  And  the  statute  may  authorize  the  rendition  of  a  decree  of 
divorce  in  vacation.''^  But  in  other  jurisdictions  a  motion  for  alimony 
pendente  lite  can  be  heard  only  in  open  court.^*^ 

7.  Partition  Suits.  —  A  judge  at  chambers  is  sometimes  authorized 
to  make  all  necessary  orders  in  a  partition  suit,^^  and  may  even  render 
judgment  where  the  statute  authorizes  it.^- 

8.  Condemnation  Proceedings.  —  A  judge  at  chambers  or  in  vaca- 
tion ha&  no  power  to  hear  a  proceeding  for  the  condemnation  of  lands 
unless  expressly  authorized  by  statute  so  to  do.^^  But  where  a  judge 
under  a  statute  is  authorized  to  hear  and  determine  at  chambers  ap- 
plications for  condemning  rights  of  way  he  is  thereby  empowered  to 
award  costs.^* 

9.  Foreclosure  Proceedings.  —  Under  a  statute  empowering  judges 
in  vacation  to  make  all  such  orders  as  may  be  necessary  to  carry  into 
effect  decrees  previously  entered,  a  judge  in  vacation  may  in  fore- 
closure proceedings  issue  a  writ  of  possession  of  the  mortgaged  prem- 
ises,^^  or  a  writ  of  assistance,^^  or  order  a  return  of  property  taken  in 
the  course  of  foreclosure  proceedings,'^^  and  confirm  a  sale  under  a  de- 
cree of  foreclosure.^^ 

10.  Election  Contests.  —  Under  some  statutes  election  contests  may 


court  except  for  a  new  trial,  gives  to 
a  judge  the  power  at  chambers  to 
award  alimony  pendente  lite.  Brun- 
son  V.  Brunson,  94  S.  C.  11,  77  S.  E. 
704;  Messervy  v.  Messervy,  80  S.  C. 
277,  61  S.  E.  442;  Smith  v.  Smith,  51 
S.   C.   379,  29   S.   E.   227. 

48.  In  re  Gill,  20  Wis.  686. 

49.  Falley  v.  Palley,  163  Ala.  626, 
50  So.  894. 

50.  Larco  v.  Casaneuava,  30  Cal. 
560. 

51.  Marvin  v.  Titsworth,  10  Wis 
320. 

[a]  Order  for  Puiblication. — But 
where  the  petition  merely  sets  forth 
the  petitioner's  intention  to  apply  for 
a  partition  of  land,  such  petition  is 
not  sufficient  to  authorize  the  judge 
to  make  an  order  in  vacation  for  serv- 
ice by  publication.  Lochrane  v.  Equit- 
able L.  &  S.  Co.,  122  Ga.  433,  50  S.  E. 
372. 

52.  Woodward  f.  Elliott,  27  S.  C. 
368,  3  S.  E.  477;  Marvin  v.  Titsworth, 
10  Wis.  320.  See  generally  the  title 
"Partition." 

51     Washington,      etc.      R.      Co.      f. 


Coeur  d'Alene  R.  &  N.  Co.,  3  Idaho  263, 
28  Pac.  394. 

54.  Granite    M.     M.     Co.     v.    Wein- 
stein,   7   Mont.   440,   17   Pac.   113. 

55.  Kessinger   v.   Whittaker,   82   111. 
22. 

56.  Murchison    v.    Miller,    64    S.    C. 
425,  42  S.  E.  177. 

57.  Otis   V.   May,   30   HI.   App.   581. 

58.  Hartsuff  v.  Huss,  2  Neb.  (Unof.) 
145,  95  N.   W.   1070. 

[a]  "The  subsequent  proceedings 
on  the  decree,  the  sale  and  its  con- 
firmation, are  merely  modes  of  en- 
forcing the  rights  of  the  mortgagee 
and  for  the  benefit  of  the  mortgagor. 
The  sale,  when  made  in  pursuance  of 
the  decree,  is  incomplete;  the  decree 
of  foreclosure  and  sale  is  not  executed 
until  the  confirmation  by  the  court. 
.  Such  being  the  character  of 
the  sale  and  of  the  decree  of  con- 
firmation, it  seems  to  us  that  its  con- 
firmation is  ...  a  matter  for  which 
the  court  of  chancery  must  be  '  deemed 
always  open.'  "  Ex  parte  Branch  & 
Co.,  63  Ala.  383. 
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be  heard  and  determined  at  chambers,^''  but  otherwise  such  practice  is 
not  permissible.^" 

11.  Insolvency  Proceedings.  —  A  judge  has  no  authority  to  hear 
an  insolvent  proceeding  and  discharge  an  insolvent  except  when  sit- 
ting as  a  court."  Nor  can  a  judge  at  chambers  make  an  order  for 
allowance  of  an  attorney's  fee  to  the  assignee  of  the  insolvent  debtor." 

12.  Judicial  Sales.  —  Tn  the  absence  of  statute  the  court  cannot 
at  chambers  order  a  judicial  sale.*'"'  The  statute  sometimes  authorizes 
confirmation  of  such  sales  in  chambers.^* 

0.  Appeals  From  Orders  at  Chambers  or  in  Vacatton/'^  —  Ord- 
ers made  at  chambers  or  in  vacation  in  the  absence  of  a  statute  gener- 
ally are  not  appealable,""  and  a  statute  providing  that  an  order  of  a 
judge  at  chambers  may  be  enforced  as  an  order  of  the  court  does  not 
alter  the  nature  of  the  order  so  as  to  authorize  an  appeal  therefrom.''^ 
But  if  the  statute  gives  the  court  the  same  authority  in  vacation  as  he 
has  in  open  court  with  respect  to  a  particular  matter,  his  acts  in  cham- 
bers as  to  such  matter  are  appealable  to  the  same  extent  as  though  done 
in  open  court.''^    In  some  jurisdictions  an  appeal  may  be  taken  from 


59.  Stewart  v.  Mahoney  Min.  Co., 
54  Cal.  149;  Brewster  v.  Hartley,  37 
Cal.  15,  99  Am.  Dec.  237;  Myers  v. 
Warner,  3   Ore.  212. 

60.  See  8   Standard  Proc.  94. 

61.  Cal. — Turner  v.  Mcllhany,  6  Cal. 
287.  111.— People  v.  Wilkinson,  13  111. 
660.  N.  Y.— Bennett  V.  Cooper,  57  Barb. 
642;  In  the  Matter  of  Walker,  2  Duer 
655. 

[a]  But  objections  to  discharge 
may  be  heard  at  chambers.  Clarke  v. 
Bay,  6  Cal.   600. 

62.  Bank  of  Genesee  v.  Denning,  5 
Idaho  482,  51  Pac.  406. 

63.  See  the  title   "Judicial  Sales." 
Order  of  probate  court  for  sale,  see 

supra,  II,  N,  4. 

64.  See  HartsufP  r.  Huss,  2  Neb. 
(Unof.)   145,  95  N.  W.  1070. 

[a]  A  statute  conferring  jurisdic- 
tion upon  a  judge  to  confirm  a  sale  at 
chambers  necessarily  includes  the  pow- 
er to  pass  upon  everything  affecting 
its  regularity.  Hartsuff  r.  Huss,  2  Neb. 
(Unof.)  145"  95  N.  W.  1070,  objections 
to  appraisement. 

65.  As  to  appealable  orders  gen- 
erally, see  the  title  "Appeals,"  and 
also  specific  titles. 

66.  Oal.— 7h  re  Perkins,  2  Cal.  424. 
Mass. — Wveth  v.  Kichardson,  10  Gray 
240.  Okia.— School  Dist.  No.  8  v. 
Eakin,    23    Okla.    321,    100    Pac.    528. 


Tex. — Dunnagan  r.  Wingfield  (Tex. 
Civ.  App.),  141  S.  W.  288.  Wash.  Ter. 
Suffern  v.  Chisholm,  1  Wash.  Ter.  486. 
[a]  Statutes  authorizing  an  appeal 
from  orders  made  at  chambers  "are 
in  contravention  of  established  rules  of 
long  standing  and  should  be  strictly 
construed.  .  .  .  Such  orders  are  not 
a  final  determination  of  the  rights  of 
the  parties  but  are  only  interlocutory 
and  the  entire  subject-matter  is  subject 
to  determination  in  the  final  trial  of 
the  cause."  Herring  v.  Wiggins,  7 
Okla.   312,   54   Pac.   483. 

67.  Black  Hill,  etc.  Co.  r.  Grand 
Island  R.  Co.,  2  S.  D.  546,  51  N.  W. 
342.  But  see  Clark  r.  Eaymond,  84 
Iowa  251,  50  N.  W.  1068,  where  the 
court  said:  "There  is  no  reason  why 
the  order  of  appointment  (of  receiver) 
is  not  appealable  if  made  in  vacation 
the  same  as  if  made  in  term  time. 
The  effect  of  the  appointment  and  the 
rights  of  the  parties  are  affected  in  one 
case  the  same  as  in  the  other." 

68.  Pressley  v.  Lamb,  105  Ind.  171, 
4  N.  E.  682. 

[a]  In  "every  section  of  the  civil 
code  in  relation  to  receivers,  it  will  be 
seen  that  the  judge  of  the  court  in 
vacation  is  clothed  with  exactly  the 
same  power  and  authority,  no  greater 
and  no  less,  as  is  the  court  itself  when 
in  regular  and  open  session.  In  the 
vacation  of  his  court  the  judge  there- 
of has  the  power  and  authority  to  ap- 

Vol.  XVI 


634 


JUDICIAL  OFFICERS 


an  order  grantinsr  at  chambers  a  temporary  injunction,"^  while  in  others 
no  appeal  lies  from  such  order/'^ 

ni.  JUDICIAL  ACTION  OUTSIDE  TERRITORIAL  LIMITS  OF 
JURISDICTION.  —  A  judicial  officer  cannot  perform  official  func- 
tions outside  of  the  territorial  limits  of  his  jurisdiction,  except  in  in- 
stances expressly  designated  by  the  statute.'^ 

IV.  EXCHANGE  OF,  OR,  TEMPORARY  TRANSFER  OP 
JUDGES  TO  ANOTHER  COURT.  —  A.  Generm.ly.  —  Under  some 
statutes  judges  are  authorized  to  alternate  and  preside  for  each  other,^^ 


point  receivers.  .  .  .  When  the  judge 
of  a  court,  in  vacation,  is  engaged  in 
doing  these  acts  and  making  these  or- 
ders, it  is  clear,  we  think,  that  he  is 
exercising  quoad  hoc  'the  judicial  pow- 
er of  the  state'  and  that  his  acts, 
orders  and  proceedings  in  the  premises, 
although  had  in  vacation,  are  the  judi- 
cial proceedings  of  the  court  whereof 
he  is  a  judge.  ...  It  will  be  observed 
that  this  section  of  the  civil  code 
makes  no  provision,  in  express  terms, 
for  any  appeal  from  the  orders  of  the 
judge  in  vacation  either  appointing  or 
refusing  to  appoint  a  receiver.  Yet  it 
cannot  be  doubted,  as  it  seems  to  us, 
that  in  the  enactment  of  this  section 
of  the  code,  the  general  assembly  in- 
tended to  and  did  provide  that  when- 
ever the  court  or  judge,  either  in  term 
or  vacation,  in  any  case  thereafter 
commenced  or  then  pending,  might  ap- 
point or  refuse  to  appoint  a  receiver, 
the  party  aggrieved  might,  within  ten 
days  thereafter,  appeal  from  the  de- 
cision of  the  court  or  judge,  either  in 
term  or  vacation,  without  awaiting 
the  final  determination  of  the  case." 
Pressley  v.  Lamb,  105  Ind.  171,  4  N.  E. 
6S2. 

69.  Sullivan  v.  Triunfo,  G.  &  S.  M. 
Co.,  33   Cal.  385. 

70.  Sanders  v.  Plunkett,  40  Ark. 
507,  508,  509. 

71.  Ala. — Eainey  v.  Ridgeway,  151 
Ala.  532,  43  So.  843.  Cal.— Turner  v. 
McTlhany,  6  Cal.  287.  Colo.— Kirby  v. 
Chicago,  etc.  Ey.  Co.,  51  Colo.  82,  116 
Pac.  150.  111.— Jones  v.  Albee,  70  111. 
34.  Ind.— Price  v.  Bayless,  131  Ind. 
437,  31  N.  E.  88.  N.  C— State  v.  Par- 
sons, 115  N.  C.  730,  20  S.  E.  511; 
Godwin  V.  Monds,  101  N.  C.  354,  7 
S.  E.  793;  McNeill  v.  Hodges,  99  N.  C. 
248,  6  S.  E.  127.  Ohio.— Pittsburg,  etc. 
Ky.    Co.    V.    Hurd,    17    Ohio    St.    144. 
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Okla.— Bedwell   v.   Ross,    12    Okla.    507, 
73  Pac.  267;  Stanley  v.  United  States, 
1    Okla.    336,    33    Pac.     1025.       P.     I. 
Castano  v.  Lobingier,  7  Phil.  Isl.  91. 
See  infra,  IV. 

[a]  "Judicial  power  is  necessarily 
local  in  its  nature  and  its  exercise  to 
be  valid  must  be  local  also."  Lynde 
V.  The  County,  16  Wall.  (U.  S.)  6,  21 
L.  ed.  272. 

[b]  Chancellor.  —  See  Griffin  v. 
Branch  Bank,  9  Ala.  201;  Adams  V. 
Kyzer,   61   Miss.  407. 

As  to  jurisdiction  over  subject-mat- 
ter outside  territorial  limits  of  the 
court's  jurisdiction,  see  the  title 
"Jurisdiction." 

72.  Ala.— Spradling  v.  State,  17  Ala. 
440.  Ark. — Knox  v.  Beirne,  4  Ark.  460. 
Colo. — Prudential  Ins.  Co.  v.  Hummer, 
36  Colo.  208,  84  Pac.  61;  Bigcraft  V. 
People,  30  Colo.  298,  70  Pac.  417.  111. 
Beach  v.  People,  157  111.  659,  41  N.  E. 
1117;  Salomon  v.  Chicago  T.  &  T.  Co., 
115  111.  App.  194.  la. — Howe  v.  Jones, 
66  Iowa  156,  23  N.  W.  376;  State  v. 
Stingley,  10  Iowa  488.  Ky.— Pollard 
V.  Yoder,  2  A.  K.  Marsh.  264;  Banks 
V.  Oden,  1  A.  K.  Marsh.  546.  Mich. 
Donovan  v.  Bromley,  113  Mich.  53,  71 
N.  W.  523.  Miss.— First  Nat.  Bank 
r.  Bloch,  82  Miss.  197,  33  So.  849. 
Neb.— Candy  v.  State,  8  Neb.  482,  1 
N.  W.  454.  N.  C— Bear  v.  Cohen,  65 
N.  C.  511.  N.  D.— Gould  v.  Duluth  & 
D.  Elec.  Co.,  3  N.  D.  96,  54  N.  W. 
316.  Tenn. — Stuart  v.  State,  1  Baxt. 
178.  Tex. — Munzesheimer  v.  Fairbanks, 
82  Tex.  351,  18  S.  W.  697;  Miller  V, 
State  (Tex.  Crim.),  91  S.  W.  582. 
Wash.— King  County  v.  Hill,  1  Wash. 
63,   23  Pac.   926. 

[a]  Judges  even  in  the  absence  of 
an  express  statute  "may  exchange 
districts   when  they  desm  it   expedient 
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and  to  call  in  another  judge  in  case  of  disability  or  disqualification." 
The  record  in  the  cause  shoukl  disclose  the  reason  for  the  calling  in  of 
a  judge  from  another  court,"*  as  well  as  that  the  requirements  of  the 
statute  in  regard  thereto  have  been  complied  with,^^  but  in  some  juris- 
dictions it  is  held  that,  nothing  to  the  contrary  appearing,  it  must  be 
presumed  that  the  judge  had  proper  authority  to  hold  court  outside 
of  his  district.^'' 

Where  a  judge  of  one  court  sits  in  another,  the  court  held  by  him 
constitutes  a  session  of  the  court  in  which  he  presides,^^  and  his  acts 
are  acts  of  that  court  and  not  of  the  court  over  which  the  judge  regu- 
larly presides,^^  A  judge  who  is  called  in  from  another  court  is  vested 
with  all  the  powers  of  the  regular  judge^**  whose  authority  is  superseded 


and  discharge  the  functions  of  their 
office  in  districts  other  than  those  for 
which  they  were  elected."  Kitchin  v. 
Crawford,  13  Tex.  516. 

73.  Ala. — Thornton  v.  Moore,  61  Ala. 
347.  Fla.— Swepson  v.  Call,  13  Fla. 
337.  Ga.— Ivey  v.  State,  112  Ga.  175, 
37  S.  £.  398;  Wells  v.  Newton,  101  Ga. 
141,  28  S.  E.  640.  Ind.— Hutts  v.  Hutts, 
51  Ind.  581.  I*a. — State  v.  Judge,  37 
Iia.  Ann.  253;  State  v.  Debaillon,  36 
La.  Ann.  828;  State  v.  Lazarus,  33  La. 
Ann.  1425.  Me.— State  v.  Thomas,  56 
Me.  490.  Mo.— State  v.  McCarver,  194 
Mo.  717,  92  S.  W.  684;  State  v.  Fort, 
178  Mo.  518,  77  S.  W.  741;  State  v. 
Hunter,  171  Mo.  435,  71  S.  W.  675. 
Mont.— Farleigh  v.  Kelly,  24  Mont.  369, 
62  Pac.  495.  Nev.— State  v.  Mack,  26 
Nev.  430,  69  Pac.  862.  N.  Y.—In  re 
Rhinebeck,  19  Hun  346.  Ore.— Baisley 
r.  Baisley,  15  Ore.  183,  13  Pac.  888. 
Pa,— Com.  V.  White,  161  Pa.  576,  29 
Atl.  283;  In  the  Application  of  the 
President  Judges,  64  Pa.  33.  S.  D. 
State  V.  Palmer,  4  S.  D.  543,  57  N.  W. 
490.  Wis. — Haley  v.  Jump  River  Lumb. 
Co.,  81  Wis.  412,  51  N.  W.  321;  Eines 
V.  Boyd,   7    Wis.    155. 

As  to  disqualification  of  judge,  see 
infra,  IX. 

[a]  There  are  "certain  writs,  such 
as  certiorari,  mandamus,  habeas  cor- 
pus, injunction  and  quia  timet,  as  also 
certain  specified  powers  which  each 
judge  must  grant  or  exercise  in  his 
own  circuit,  and  no  non-resident  judge 
is  permitted  to  do  so,  except  in  the 
absence,  sickness,  or  disqualification  of 
the  judge  of  the  circuit."  Harrison 
&  Oo.  V.  Hall  S.  &  L.  Co.,  64  Ga. 
558. 

74.  Ga. — Worsham  v.  Murehison,  66 
Ga.  715.  Pa. — In  re  Application  of  the 
Presideut  Judges,  Qi  Pa.  33  j  S'oust  v. 


Com.,  33  Pa.  338.  Va.— Gresham  v. 
Ewell,  85  Va.  1,  6  S.  E.  700. 

75.  Bear  v.  Cohen,  65  N.  C.  511. 
[a]     The   authority   of    a    judge    of 

another  court  to  hear  a  criminal  cas-e 
must  appear  of  record  and  it  should 
not  be  left  to  presumption  in  any  case. 
Low  V.  State,  111  Tenn.  81,  78  S.  W, 
110. 

76.  Ark.— Caldwell  v.  Bell,  3  Ark. 
419.  Cal.— People  v.  Ah  Lee  Doon,  97 
Cal.  171,  31  Pac.  933;  In  re  Newman's 
Estate,  75  Cal.  213,  16  Pac.  887,  7  Am. 
St.  Rep.  146;  People  v.  Mellon,  40  Cal. 
648.  Colo.— Means  v.  Stow,  29  Colo.  80, 
66  Pac.  881;  Empire  L.  &  C.  Co.  f. 
Engley,  14  Colo.  289,  23  Pac.  452.  Mo. 
Riggs  V.  Owen,  120  Mo.  176,  25  S.  W. 
356.  Neb.— Cox  i'.  Peoria  Mfg.  Co.,  42 
Neb.  660,  60  N.  W.  933.  S.  D.— Wil- 
liams V.  Williams,  6  S.  D.  284,  61  N. 
W.  38.  Wash.— State  v.  Holmes,  12 
Wash.  169,  40  Pac.  735,  41  Pac.  887. 
Wye— Ross  V.  State,  8  Wyo.  351,  57 
Pac.  9Z-i. 

77.  Collins  v.  Johnston,  237  U.  S. 
502,  35  Sup.  Ct.  649,  59  L.  ed.  1071; 
Paulk  V.  State,  2  Ga.  App.  660,  58  S.  E. 
1108. 

78.  Ark. — Knox  7'.  Beirne,  4  Ark. 
460.  Fla.— State  r.  Hocker,  35  Fla.  19, 
16  So.  614;  Swepson  v.  Call,  13  Fla. 
337.  Ind.— Lee  v.  Hills,  66  Ind.  474. 
la.— Williams  v.  Dean,  134  Iowa  216, 
111  N.  W.  931,  11  L.  R.  A.  (N.  S.) 
410.  N.  C— Howes  v.  Mauney,  66  N. 
C.  218.  Tex. — National  Bank  r.  Lone 
Star  Mill.  Co.  (Tex.  Civ.  App.),  152 
S.   W.  663. 

79.  U.  S.— McDowell  r.  Kurtz,  77 
Fed.  206,  23  C.  C.  A.  119;  Industrial 
&  Min.  G.  Co.  V.  Elec.  Supplv  Co., 
58  Fed.  732,  7  C.  C.  A.  471;  Harmon 
V.  United  States,  43  Fed.  817.     Idaio. 
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by  that  of  his  suhstitnte  during  the  term  and  in  respect  to  the  causea 
in  which  the  latter  presides.^" 

A  judge  temporarily  presiding  in  another  court  cannot  exercise  ju- 
dicial functions  performable  only  in  open  court,  in  respect  to  cases 


Morris  v.  Lemp,  13  Idaho  116,  88  Pac. 
761.  Ind. — Lerch  v.  Emmett,  44  Ind. 
331.  Mo.— Bower  v.  Daniel,  198  Mo. 
289,  95  S.  W.  347.  N.  C— Henry  v. 
Hilliard,  120  N.  C.  479,  27  S.  E.  130; 
Bear  v.  Cohen,  65  N.  C.  511.  Pa. 
Com.  V.  Johnson,  236  Pa.  412,  84  Atl. 
424.  Tenn. — Elms  v.  State,  10  Humph. 
128. 

[a]  Where  "judges  exchange  dis- 
tricts, each  has  the  constitutional 
authority  to  perform  all  the  duties  im- 
posed upon  the  district  judge  in  the 
district  over  which  he  has  been  re- 
quested to  preside.  Certainly  the  stat- 
ute does  not  mean  that  ...  he  is 
disqualified  from  sitting  in  any  other 
case  that  may  be  filed  during  the  term 
while  he  is  holding  court  in  that  coun- 
ty." Miller  t:  State  (Tex.  Crim.),  91 
S.  W.  582. 

[b]  A  judge  of  a  court  of  inferior 
jurisdiction  who  is  called  to  hear  a 
cause  in  a  court  of  general  jurisdic- 
tion is  a  judge  ad  hoe  of  the  latter 
court  and  has  all  the  powers  of  the 
regular  judge  thereof.  Ind. — Malady  v. 
McEnary,  30  Ind.  273.  La. — Jarreau  v. 
Choppin,  6  La.  130;  Lsdoux  v.  Ducote, 
24  La.  Ann.  181.  Va. — Morriss  V.  Vir- 
ginia Ins.  Co.,  85  Va.  588,  8  S.  E. 
383. 

[c]  A  default  may  be  set  aside  by 
him.  People  v.  Campbell,  18  Abb.  Pr. 
(N.  y.)    1. 

80.  Cal.— People  r.  O'Neil,  47  Cal. 
109.  Fla.— Clark  v.  Eugg,  20  Fla.  861. 
Idaho. — Morris  v.  Lemp,  13  Idaho  116, 
88  Pac.  761.  Ind.— Bement  v.  May,  135 
Ind.  664,  34  N.  E.  327,  35  N.  E.  387; 
Lee  V.  Hills,  66  Ind.  474. 

[a]  "It  is  .  .  .  the  law  that 
'while  a  judge  in  one  district  may 
preside  in  another  district,  in  place  of 
the  judge  of  the  latter  district'  .  .  . 
'this  does  not  authorize  two  judges  to 
hold  separate  courts  in  the  same  dis- 
trict at  the  same  time.'  Therefore  an 
order  made  by  a  judge  presiding  out 
of  his  district  at  a  time  when  the  judge 
of  the  district  where  the  order  is 
made,  is  also  holding  court,  therein  is 
void."  Bank  of  Minco  v.  Struss,  4 
Okla.   160,  44  Pac.  273. 
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[b]  Authority  of  Substitute. — When- 
ever a  judge  is  required  to  hold  a 
term  of  court,  whether  regular  or  spe- 
cial, "for  some  county  outside  of  his 
proper  district,  the  authority  of  the 
judge  is  special;  the  jurisdiction  of  the 
proper  judge  of  the  district  is  super- 
seded by  that  of  the  substituted  judge 
in  that  county  during  the  specified 
term,  but  not  elsewhere,  nor  for  a 
longer  time;  the  substituted  judge  has 
in  respect  to  all  cases  pending  in  the 
specified  county  during  the  specified 
term,  all  the  powers  of  the  proper 
judge  of  the  district;  he  still  retains 
those  belonging  to  him  as  possessed  of 
in  his  own  district."  Bear  v.  Cohen, 
65  N.   C.   511. 

[c]  Where  a  case  was  tried  before 
a  judge  pro  tern  and  at  the  same  time 
the  regular  judge  held  court  in  an  ad- 
jacent room  and  tried  other  cases  and 
the  judge  pro  tem  vacated  the  bench 
after  the  final  submission  of  the  case 
to  the  jury  and  the  regular  judge  who 
was  disqualified  received  and  announced 
the  verdict  of  the  jury,  it  was  held 
that  "if  the  proceedings  of  either  one 
should  be  declared  void  or  even  er- 
roneous, it  would  be  the  proceedings 
before  the  regular  judge.  He  having 
knowledge  of  his  disqualification  to  try 
the  case  in  question,  and  having  given 
way  for  the  trial  before  a  judge  pro 
tem,  should  take  notice  of  the  fact 
that  he  was  temporarily  out  of  the 
exercise  of  his  judicial  authority,  and 
should  know  that  until  the  business 
which  justified  his  temporary  retire- 
ment from  the  exercise  of  his  func- 
tions had  been  dispatched,  he  was  dis- 
qualified from  holding  his  court.  In 
the  interim  his  judicial  authority  would 
be  in  suspension,  so  that  if  objection 
had  been  made  by  the  litigating  parties 
that  authority  could  not  have  been 
exercised."  List  v.  Joekheck,  59  Kan. 
143,  52  Pac.  420. 

[d]    No  Power  To  Set  Case  for  Trial. 

And   a   judge    who    is     disqualified    to 

hear  a  case  and  calls  in  another  judge 

to  try  it  has  no  power  to  set  the  case 

I  down  for  trial  in  vacation  before  the 
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pondinp:  in  tlio  ponrt  over  which  ho  rcguhirly  prG'^iclcs,"^  oxcopt  by  con- 
sent ol'  tlic  i)artic,s;'"-  ))ut  ho  is  authorized  to  perform  such  judicial  acts 
as  under  the  statute  may  be  done  by  him  at  chambers  or  in  vacation." 
B.  Authority  Upon  Return  to  His  Own  Court.  —  T"''pon  return 
to  his  own  court  a  judge  may  transact  chambers  and  vacation  business 
in  reference  to  cases  tried  before  him  in  another  court.®*  Thus,  he  may 
settle  and  sign  a  bill  of  exceptions  heard  before  him  while  presiding  in 
another  court,**°  but  he  cannot  hear  a  motion  for  a  new  trial  in  such 


judge     called    to     preside.      Ex    parte 
Skeen,  41   Ind.  418. 

[e]  But  the  regular  judge  may  upon 
return  to  tlic  bench  set  aside  orders 
made  in  his  absence  by  another  judge. 
Ex  -parte  Simmons,  105  Ark.  19,  150  S. 
W.  141;  Shephard  r.  Gove,  26  Wash. 
452,  67  Pac.  256. 

81.  111.— United  States  Life  Ins.  Co. 
V.  Shattuck,  159  111.  610,  43  N.  E.  389. 
la.— Williams  v.  Dean,  134  Iowa  216, 
111  N.  W.  931,  11  L.  R.  A.  (N.  S.) 
410.  N.  C— Moors  r.  Moore,  131  N.  C. 
371,  42  S.  E.  822.  S.  C— Barrett  v. 
James,  30  S.  C.  329,  9  S.  E.  263. 

[a]  Motion  for  Reduction  of  Ali- 
mony.— A  judge  holiling  court  in  an- 
otlipr  district  has  no  power  to  hear  a 
motion  for  a  reduction  of  alimony 
pendente  lite  in  an  action  for  divorce 
pending  in  his  own  district.  Moore  v. 
Moore,   131   N.  C.  371,  42  S.  E.   822. 

82.  N.  C— Skinner  r.  Terrv,  107  IST. 
C.  103,  12  S.  E.  118.  S.  C— La  Motto 
V.  Smith,  50  S.  C.  558,  27  S.  E.  933. 
Wash. — Shaw  v.  Spencer,  57  Wash.  587, 
107   Pac.   383. 

[a]  "Such  consent  should  certain- 
ly appear  in  a  writing  signed  by  the 
parties  or  their  counsel,  or  the  judgo 
should  recite  the  fact  of  consent  in 
the  order  or  judgment  he  directs  to  be 
entered  of  record,  which  is  the  better 
way;  or  sucli  consent  should  appear  by 
fair  implication  from  what  appears  in 
the  record.  This  is  necessary,  because, 
without  such  consent  appearing,  the 
court  would  have  no  authority  to  hear 
and  determine  the  motion  and  grant 
the  judgment.  The  consent  is  essen- 
tial to  the  valid  exercise  of  the  author- 
ity, and  it  must  appear  to  have  been 
given."  Godwin  v.  Monds,  101  N.  C. 
354,  7  S.  E.  793. 

83.  U.  S.— Ft  parte  TTarlan,  ISO  Fed. 
119.  Ala.— Griffin  r.  Branch  Bank,  9 
Ala.  201.  Ga.— Christie  r.  Whitten,  69 
Ga.  765.     la. — Howe  v.  Jones,  66  Iowa 


156,  23  N.  W.  376.  La.— Succession  of 
Woigel,  17  La.  Ann.  70.  Neb. — Mc- 
Carty  v.  Hopkins,  61  Neb.  550,  85  N. 
W.  540.  Ohio.— Cincinnati  S.  &  C.  R. 
Co.  r.  Sloan,  31  Ohio  St.  1;  Seely  v. 
Blair,  6  Ohio  448.  Okla.— Grayson  f. 
Ferryman,  25  Okla.  339,  106  Pac.  954; 
Enid  V.  Wigger,  14  Okla.  176,  77  Pac, 
190.  S.  C— Chafee  Co.  v.  Rainey,  21 
S.  C.  11.  Wash.— King  Countv  r.  Hill, 
1  Wash.  63,  23  Pac.  926. 

As  to  what  may  be  done  in  cham- 
bers and  vacation,  see  supra,  II. 

84.  King  County  r.  Hill,  1  Wash. 
03,  23  Pac.  926,  settlement  of  state- 
ment of  facts. 

[a]  "Surely  it  cannot  be  said  that 
the  judge  of  the  second  circuit,  when 
assigned  under  the  statute  to  hold  the 
courts  of  the  third  circuit,  loses  juris- 
diction of  all  causes  within  that  cir- 
cuit as  soon  as  the  last  court  of  such 
circuit  has  been  adjourned.  If  so,  then 
it  would  be  necessary  for  him  to  file 
all  his  judgmeuits  before  adjourning 
the  last  court  of  such  circuit,  which 
in  many  cases  would  be  a  practical  im- 
possibility, and  hence  cannot  be  a  cor- 
rect construction  of  the  statute.  Hav- 
ing .  .  .  jurisdiction  to  prepare  and 
file  his  judgments  after  the  adjourn- 
ment of  the  last  court,  when  necessary, 
he  must  also  have  the  power  to  put 
such  judgments  in  proper  form  by  cor- 
recting any  mere  clerical  errors  that 
may  have  crept  into  them."  Chafee 
Co.  i:  Rainey,  21  S.  C.  11. 

85.  Et  parte  Harlan,  180  Fed.  119; 
Enid  r.  Wigger,  14  Okla.  176,  77  Pac. 
190.     See  4  Standard  Proc.  334. 

[a]  Where  "judges  are  designated 
to  hold  terms  of  court  in  other  dis- 
tricts, if  it  were  jurisdictional  that 
the  case-made  should  be  signed  and 
settled  only  in  the  district  in  which 
the  cause  was  tried,  that  would  neces- 
sitate the  judge's  returning  to  the  dis- 
trict  for   such   purpose.    .     .     .    Reason 
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case,^°  or  approve  a  supersedeas  bond.®^  A  temporary  judge,  after  re- 
turn to  his  own  court,  may  render  a  judgment  in  a  case  tried  before 
liim  in  another  court.*** 

V.     REVIEW  OF  JUDICIAL  ACTS  OP  COORDINATE  JUDGE.^» 

A  judge  ordinarily  cannot  review  the  rulings  of  a  coordinate  judge,'*'* 
unless  leave  has  been  previously  obtained  by  the  party  to  renew  the  mo- 


as  well  as  authority  supports  the  rule 
that  the  judge  may  within  the  state 
sign  and  settle  the  case-made  upon 
reasonable  notice  at  any  place  in  or 
without  the  district  where  the  trial 
was  had."  Grayson  v.  Ferryman,  25 
Okla.  339,  106  Pac.  954. 

86.  Shaw  r.  Spencer,  57  Wash.  587, 
107    Pac.    383. 

87.  Gay  v.  Hudson  Eiver  El.  P.  Co., 
190  Fed.   812. 

88.  Oal. — Estudillo  i\  Security  Loan 
&  T.  Co.,  158  Cal.  66,  109  Pac.  884. 
Ga.— Early  v.  Oliver,  63  Ga.  11.  N.  D. 
Gould  V.  Duluth  &  D.  Elec.  Co.,  3  N. 
D.  96,  54  N.  W.  316,  order  directing 
entry  of  judgment.  Wash. — State  ex 
rel.  Calhoun  v.  Superior  Court,  86 
Wash.  492,  150  Pac.  1168;  Kice  v.  Ahl- 
man,  70  Wash.  6,  126  Pac.  64. 

89.  As  to  jurisdiction  of  co-ordinate 
courts  and  its  exercise,  see  the  title 
• '  Jurisdiction. ' ' 

90.  U.  S.—In  re  Steele,  156  Fed. 
853;  Chafliu  Co.  v.  Furtick,  119  Fed. 
429.  Cal.— Dorland  v.  Hanson,  81  Cal. 
202,  22  Pac.  552,  15  Am.  St.  Eep.  44, 
another  department  of  same  court. 
N.  Y.— Piatt  r.  New  York  &  S.  B.  Ry. 
Co.,  170  N.  Y.  451,  63  N.  E.  532; 
Matter  of  Livingston,  34  N.  Y.  555; 
Norwegian  L.  T.  Church  v.  Krelso- 
vitch,  147  App.  Div.  108,  131  N.  Y. 
Supp.  845;  Silver  &  Co.  v.  Waterman, 
127  App.  Div.  339,  111  N.  Y.  Supp. 
546;  Columbia  M.  B.  Assn.  v.  Mitt- 
nacht,  62  App.  Div.  425,  70  N.  Y. 
Supp.  1098.  N.  C— Henry  v.  Hilliard, 
120  N.  C.  479,  27  S.  E.  130.  N.  D. 
Enderlin  State  Bank  v.  Jennings,  4 
N.  D.  228,  59  N.  W.  1058,  26  L.  R.  A. 
593.  Phil.  Isl. — Orais  v.  Escano,  14 
Phil.  Tsl.  208.  S.  C— State  v.  Price,  35 
S.   C.  273,   14  S.  E.  490. 

[a]  "It  cannot  in  practice  be  tol- 
erated, where  a  matter  has  been  upon 
notice  to  the  opposite  party  once  heard 
and  passed  upon  by  one  justice,  that 
his  decision  or  order  may  be  reversed, 
altered,    modified    or    vacated    by    an- 
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other  justice.  Let  the  principle  be 
once  established  as  the  practice  of  this 
court  that  one  justice  can  or  may  in 
this  manner  review  the  decisions  of 
another  in  the  same  cause,  then  the 
order  I  make  in  this  matter  today  may 
be  modified  or  vacated  by  another  jus- 
tice tomorrow,  and  the  order  made  by 
him  again  in  turn  vacated  by  me. 
This  would  lead  to  endless  confusion 
in  practice  and  nothing  but  an  un- 
bending statute  requiring  such  a  course 
of  practice  should  induce  the  members 
of  this  court  to  adopt  it."  Follett 
V.  Weed,  3  How.  Pr.   (N.  Y.)   360. 

[b]  "It  is  unavoidable  that  the 
opinions  of  several  judges  upon  the 
many  doubtful  questions  which  are 
constantly  arising  should  sometimes  dif- 
fer, and  a  rule  of  practice  which  would 
permit  one  judge  to  sustain  a  demur- 
rer to  a  complaint,  another  of  co- 
ordinate jurisdiction  to  overrule  it  and 
to  try  the  case  upon  the  theory  that 
the  pleading  was  sufficient,  and  the 
former  to  then  arrest  the  judgment, 
upon  the  ground  that  his  decision  upon 
the  demurrer  was  right,  would  be  in- 
tolerable." Plattner  Co.  v.  Interna- 
tional Harv.  Co.,  133  Fed.  376. 

[c]  And  where  a  demurrer  to  a 
petition  was  overruled  by  one  judge 
and  the  cause  came  for  hearing  before 
another  judge  it  is  error  to  sustain  an 
objection  "to  the  introduction  of  any 
testimony,  on  the  ground  that  the 
petition  failed  to  state  a  cause  of  ac- 
tion. This  is  a  practice  that  cannot 
be  tolerated.  There  are  two  judges  in 
the  first  district,  and  a  ruling  made 
by  one  must  be  respected  by  the  other, 
otherwise  confusion  and  uncertainty 
will  be  the  result."  Marvin  v.  Weider, 
31  Neb.  774,  48  N.  W.  825. 

[d]  Upon  denial  of  a  motion  for  a 
new  trial  by  the  judge  who  tried  the 
ease,  a  party  cannot  make  a  motion 
before  another  judge  to  vacate  the 
judgment  upon  the  ground  of  alleged 
error  in  the  verdict  as  the  granting 
of    such    motion    would   practically    be 
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tion,^^  though  there  are  eases  to  the  contrary.^-  Where  the  eonrt  con- 
sists of  several  judges  any  one  of  them  may  hear  any  caust-  brought  be- 
fore the  court,°^  but  whenever  one  of  the  judges  has  taken  cognizance 
of  a  ease  ordinarily  no  other  judge  has  the  power  to  interfere  in  the 
matter.^*  A  judge  has  no  authority  to  issue  a  mandamus  to  another 
coordinate  judge.®^ 


the  hearing  of  an  appeal  from  the 
order  denying  a  new  trial.  Wilsey  v. 
Rooney,  62  Hun  G18,  16  N,  Y.  Supp. 
471,  41   N.   Y.   St.  444. 

[e]  Default. — But  a  judge  may  hear 
a  motion  to  set  aside  orders  of  an- 
other judge  taken  by  default  as  there 
has  "been  no  judicial  decision  in  the 
matter;  for  a  decision  implies  the  hear- 
ing of  both  parties.  The  defendants' 
failure  to  appear  was  a  tacit  consent 
to  the  entering  of  the  orders,  and  it 
was  unnecessary  for  the  court  to  pass 
on  the  merits  of  the  motions.  It  is 
from  effects  of  that  tacit  consent  that 
the  defendants  now  wish  to  be  re- 
lieved, not  from  any  real  decision 
against  them."  Thompson  v.  Erie  R. 
Co.,  9  Abb.  Pr.  N.  S.    (N.  Y.)   233. 

ff]  Where  a  motion  is  renewed 
upon  different  grounds,  however,  it  is 
not  objectionable  for  one  judge  of  the 
same  court  to  make  a  different  order 
from  that  made  by  another  judge  of 
the  same  court.  Belmont  r.  Erie  Ry. 
Co.,  52  Barb.   (N.  Y.)   637. 

91.  Chamberlain  f.  Dumville,  66  Hun 
635,   21   N.   Y.  Supp.   827. 

[a]  "The  justices  of  this  court  do 
not  separately  review  each  other's  de- 
cisions upon  motions  of  this  descrip- 
tion, nor  entertain  a  second  motion 
to  the  same  effect  as  a  former,  unless 
upon  leave  given  to  renew  in  the  order 
which  it  is,  in  effect,  sought  to  re- 
hear. If  the  party  be  not  satisfied 
with  the  decision  made  upon  the  papers 
before  the  judge,  he  should  appeal. 
...  If  through  inadvertence,  surprise, 
or  for  other  reasons,  he  finds  that  the 
merits  have  been  imperfectly  or  in- 
accurately exhibited  on  the  hearing, 
he  should  procure  leave  to  renew  the 
application  upon  further  papers,  and 
this  should  be  inserted  in  the  order." 
Cazneau  v.  Bryant,  4  Abb.  Pr.  (N.  Y.) 
402. 

92.  Manufacturers'  Mut.  Fire  Ins. 
Co.  v.  Circuit  Judge,  79  Mich.  241,  44 
N.  W.  604. 

[a]     "The  judges  of  the  same  court 


are  all  equal  and  co-ordinate  as  to  th^s 
I'owers  which  they  possess.  An  appeal 
taunot,  therefore,  be  made  from  one  to 
another,  as  neither  has  the  power  of 
revision  or  control  over  the  decisions 
of  the  other.  But  where  one  makes 
an  order  which,  in  the  ordinary  course 
of  the  administration  of  justice,  may 
come  before  another,  each  has  an  equal 
power  over  the  subject-matter,  and 
ma}',  therefore,  modify,  enlarge  or  re- 
scind such  an  order,  as  circumstances 
may  require."  Perry  v.  Williams,  1 
Bailey    (tt.  C.)    10. 

[b]  Different  Ruling  on  Demurrer 
and  at  Trial.— The  fact  that  the  judge 
v.ho  tried  the  case  ruled  differently 
upon  a  question  from  the  judge  who 
I  assed  upon  the  demurrer  to  the  com- 
plaint is  of  no  consequence  where  the 
U;st  ruling  is  correct.  Philips  &  Co. 
r.  Langlow,  55  Wash.  385,  104  Pac. 
610. 

93.  Schwing  v.  Dunlap,  123  La.  485, 
49  So.  134. 

94.  State  ex  rcl.  Little  v.  District 
Court,  49  Mont.  158,  141  Pac.  151. 
But  see  Niagara  Fire  Ins.  Co.  v.  Scam- 
nion,  35  111.  App.  582,  holding  that  a 
judge  of  a  court  consisting  of  several 
judges  may  disregard  interlocutory  or- 
ders made  in  the  case  by  another 
judge.  It  is  said  there:  "When  any 
interlocutor}'  order  has  been  made  in 
a  case  by  one  judge,  and  further  pro- 
ceedings therein  are  before  another, 
while  courtesy  to  each  should  prevent, 
as  it  does,  any  captious  conflict  in 
rulings,  yet  each  judge  has  the  power 
to,  and  if  confident  he  is  right,  should 
conduct  the  proceedings  before  him- 
self in  accordance  with  his  own  opin- 
ion at  the  time,  whether  that  conflicts 
with  an  earlier  interlocutory  order  or 
not;  and  it  is  immaterial  whether  that 
earlier  order  was  made  by  himself  or 
another  judge." 

95.  Shreve  v.  Pendleton,  129  Ga. 
374,  58  S.  E.  880;  Jennett  v.  Stevens, 
33  Nev.  527.  Ill  Pac.  1025.  See  gen- 
erally the  title   "Mandamus." 

Vol.  XVI 


640 


JUDICIAL  OFFICERS 


VI.  POWERS  AFTER  EXPIRATION  OF  TERM.  —  Upon  expira- 
tion of  his  term  of  office  the  judicial  power  of  a  judge  ceases  and  it  is 
not  comipetent  for  him  thereafter  to  do  any  judicial  act  in  a  cause  which 
was  hoard  before  him.^*'  Thus  a  judge  whose  term  has  expired  cannot 
make  findings  in  a  cause  tried  before  him,^^  although  during  his  in- 
cumbency he  had  made  an  order  for  judgment  in  the  cause  f""  nor  can 
he  file  his  decision  in  a  case  tried  before  him,^''  notwithstanding  the 
fact  that  findings  Avere  made  by  him  therein  during  his  term  of  office.^ 

Where  a  judge  commences  to  try  a  ease  but  before  rendition  of  judg- 
ment ceases  to  hold  office,  his  successor  must  try  the  case  de  novo,-  un- 
less the  statute  expressly  provides  that  the  successor  is  empowered  to 
take  up  and  continue  the  proceeding  at  the  point  where  it  was  left  by 


96.  Cal.— Broder  t\  Conklin,  98  Cal. 
360,  33  Pac.  211;  Connolly  v.  Ashworth, 
98  Cal.  205,  33  Pac.  60.  Conn.— Griffing 
r.  Town  of  Danbury,  41  Conn.  96. 
La.— Bradford  v.  Cook,  4  La.  Ann.  229. 
Mich.— Ells  V.  Keetor,  32  Mich.  379. 
Minn.— Cain  v.  Libby,  32  Minn.  491,  21 
N.  W.  739.  Miss. — Coopwood  v.  Prew- 
ett,  30  Miss.  206.  Mo.— State  v.  Per- 
kins, 139  Mo.  106,  40  S.  W.  650.  N.  Y. 
Hein  V.  Hein,  148  App.  Div.  249,  132 
N.  Y.  Supp.  112;  Milliman  v.  New 
York  Cent.  E.  Co.,  109  App.  Div.  139, 
95  N.  Y.   Supp.   1097. 

[a]  Even  though  the  parties  consent 
(1)  thereto.  Coopwood  v.  Prewett,  30 
Miss.  206.  (2)  Compare  Babcock  v. 
Wolf,  70  Iowa  676,  28  N.  W.  490, 
holding  that  where  a  decree  by  con- 
sent was  to  be  entered  in  vacation  and 
it  does  not  appear  from  the  evidence 
when  the  decision  was  rendered  by 
the  judge  whose  term  of  office  ex- 
pired, it  will  be  presumed  that  the 
decision  was  rendered  by  him  prior 
to  the  expiration  of  his  term  of  of- 
fice. 

[b]  Signing  Order. — The  act  of  a 
former  judge  of  the  county  court  in 
attaching  his  signature  to  an  order  in 
a  case  long  after  the  term  had  ad- 
journed and  after  his  term  of  office 
had  expired  is  wholly  without  effect, 
although  it  is  done  pursuant  to  an 
order  of  the  county  court.  Waite  v. 
People,  228  111.  173,  81  N.  E.  837. 

[c]  Certiorari,  however,  may  issue 
to  a  judge  whose  term  of  office  has  ex- 
pired. People  ex  rel.  Devlin  v.  Pea- 
body,  6  Abb.  Pr.  (N.  Y.)  228;  Conover 
t-.  Devlin,  15  How.  Pr.  470,  6  Abb.  Pr. 
228;  Harris  v,  Whitney,  6  How,  Pr. 
(N.  Y.)    175. 

97.  Ells  f.   Eector,  32    Mich.   379. 
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98.  Mace  v.  O'Eeilley,  70  Cal.  231, 
11  Pac.  721. 

[a]  But  where  the  judge  filed  find- 
ings during  the  term  at  which  the 
cause  was  heard  though  after  the 
termination  of  his  term  of  office,  the 
judgment  is  not  erroneous  for  that 
reason.  Storrie  v.  Shaw,  96  Tex.  618, 
75   S.   W.  20. 

99.  Cain  v.  Libby,  32  Minn.  491,  21 
N.   W.   739. 

[a]  The  ''trial  of  a  cause  by  the 
court  is  not  concluded  until  the  de- 
cision is  filed  with  the  clerk;  and 
when  the  term  of  office  of  the  judge 
who  tried  the  case  expires  before  such 
decision  is  filed,  the  fact  that  it  was 
signed  by  him  and  ordered  by  his  suc- 
cessor in  office  to  be  filed  with  the 
clerk  and  was  so  filed,  is  not  sufficient 
to  sustain  the  judgment  entered  there- 
on." Connolly  V.  Ashworth,  98  Cal. 
205,  33  Pac.  60. 

1.  Broder  v.  Conklin,  98  Cal.  360,  33 
Pac.  211. 

2.  Colo. — Clanton  v.  Ryan,  14  Colo. 
419,  24  Pac.  258.  111.— Updike  f.  Arm- 
strong, 4  111.  564.  Ohio. — Mason  v. 
State,    26    Ohio    Cir.    Ct.   535. 

Judgment  cannot  be  rendered  by  a 
judge  whose  office  has  expired  unless 
lie  is  a  judge  de  facto,  see  14  Stand- 
ard  Proc.   975. 

[a]  Where  all  the  evidence  to  ad- 
judge a  person  incompetent  was  taken 
before  one  judge  and  the  matter  was 
subsequently  argued  and  submitted  for 
decision  to  another  judge,  the  judg- 
ment must  be  reversed.  Matter  of  Sul- 
livan, 143  Cal.  462,  77  Pac.  153. 

fb]  Successor  Cannot  Make  Find- 
ings.— "A   party    to    an    action   is   en- 
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his  predecessor,^  or  the  parties  consent  to  proceed  with  the  case  not- 
withstanding the  change  of  judges.'*  But  any  evidence  taken  and  re- 
duced to  writing  pursuant  to  Ihav  may  be  used  by  the  succeeding  judge.'^ 
And  where  a  judge  upon  expiration  of  his  term  is  re-elected  the  pro- 
ceedings had  in  the  case  before  him  may  be  continued  regardless  of  the 
fact  that  his  term  expired  during  the  trial  of  the  cause." 

In  some  jurisdictions  a  succeeding  judge  may  sign  any  records  left 
unsigned  by  his  predecessor/  A  successor,  however,  cannot  make  find- 
ings in  a  case  tried  before  his  predecessor,^  or  render  a  judgment  in 


titled  to  a  determination  of  the  issue 
by  the  .  .  .  judge  that  heard  the  evi- 
dence, and  where  a  case  is  tried  by 
the  judge  and  the  issues  remain  un- 
determined at  the  death,  resignation  or 
expiration  of  the  term  of  such  judge, 
his  successor  cannot  decide  or  make 
findings  in  the  ease  without  a  trial  de 
novo."  Wainwright  V.  Eoots  Co.,  176 
Ind.  682,  97  K  E.  8. 

3.  Clanton  v.  Ryan,  M  Colo.  419,  24 
Pac.  258;  Matter  of  Carey's  Will,  24 
App.  Div.  531,  49  N.  Y.  Supp.  32  (pro- 
bate of  will);  Matter  of  Johnson.  27 
Misc.  167,  58  N.  Y.  Sui)p.  601;  In  re 
Smith,  34  N.  Y.  Supp.  T058,  order  of 
surrogate. 

4.  Gertz  v.  Beck,  7  Kan.  App.  654, 
53  Pac.   884. 

[a]  A  succeeding  judge  may  by 
stipulation  of  the  parties  hear  and  de- 
termine n  demurrer  to  the  evidence. 
Gertz  V.  Beck,  7  Kan.  App.  654,  53  Pac. 
884. 

5.  In  re  Nolan,  71  N.  J.  Eq.  207, 
63  Atl.  618,  where  it  is  said:  "When 
a  contested  case  is  pending  in  the  or- 
phans court,  and  testimony  has  been 
taken  by  a  master,  or  by  the  surro- 
gate, and  the  orphans  court  judge  has 
died  or  resigned,  it  is  not  open  to  doubt 
.  .  .  that  such  testimony  can  be 
used  by  his  successor  in  oflBce  in  dis- 
posing of  the  case.  It  would  be  ab- 
surd to  hold  that  the  succeeding  judge 
must  begin  de  novo,  and  direct  that 
all  the  ■evidence  shall  be  taken  again. 
When  the  court,  instead  of  directing 
the  evidence  to  be  taken  before  a  mas- 
ter or  before  the  surrogate,  takes  it 
in  open  court,  and  the  evidence  is  re- 
produced from  a  stenographer's  notes, 
I  have  no  doubt  that,  upon  the  death 
or  resignation  of  the  judge  who  sat, 
his  successor  may  use  the  proofs  thus 
taken    in    disposing  of   tlie   issue." 

As    to    use    of    depositions,    see     7 
Standard  Proc.  400,  et  seq. 


6.  Seale  v.  Ford,  29  Cal.  104;  .Jewett 
V.  Schmidt,  185  N.  Y.  553,  77  N.  E. 
1189. 

7.  Montgomery  v.  Viers,  130  Ky. 
694,  114  S.  W.  251;  Ewell  r.  Jackson, 
129  Ky.  214,  110  S.  W.  860;  Ryan  v. 
Sanborn,   104   Me.   458,   72   Atl.   188. 

[a]  Where  the  former  surrogate, 
after  a  trial,  rendered  a  decision  and, 
when  his  term  of  office  expired,  left 
the  findings  and  decree  unsigned,  his 
successor  has  the  power  to  sign  such 
findings  and  decree.  Matter  of  Baird's 
Estate,  74  Misc.  34,  133  N.  Y.  Supp. 
729;  Matter  of  Tavlor,  62  IMisc.  442, 
116   N.   Y.   Supp.    1040. 

[b]  The  Kentucky  statute  "was 
enacted  for  the  purpose  of  enabling 
a  judge's  successor,  no  matter  how 
chosen,  to  sign  orders  which  the  pre- 
siding judge  may  for  any  reason  have 
failed  to  sign.  The  statute  should  be 
liberally  construed  to  carry  out  the 
purpose  of  the  legislature."  Farris  v. 
Matthews,  149  Ky.  455,  149  S.  W.  896. 

[c]  Where  the  judge's  signature  is 
not  essential  to  the  validity  of  a  judg- 
ment, the  successor  may  sign  a  judg- 
ment rendered  bv  his  predecessor.  Crim 
V.  Kessing,  89  Cal.  478,  26  Pac.  1074, 
23  Am.  St.  Rep.  491;  Ruckman  v. 
Decker,  27  N.  J.  Eq.  244.  See  as  to 
necessity  for  signature,  15  Standard 
Proc.  26. 

8.  Bahnsen  v.  Gilbert,  55  Minn.  334, 
56  N.  W.  1117. 

[a]  But  conclusions  of  law  from  the 
findings  of  fact  maile  by  a  predecessor 
may  be  changed  by  the  successor,  be- 
fore the  entrv  of  judgment.  Crim  v. 
Kessing,  89  Cal.  478,  26  Pac.  1074,  23 
Am.  St.  Rep.  491. 

[b]  Signing  Findings. — Where  the 
record  showed  no  findings  or  judgment 
in  a  case  tried  seven  years  previously, 
except  an  entry  by  the  clerk  in  the 
docket  opposite  the  title  of  the  case, 
"judgment  for  defendant,"  but  it  ap- 
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such  a  case.°     An  exception  to  this  rule  is  made  in  cases  o£  purely 
formal  judgments  not  involving  the  exercise  of  judicial  discretion.^" 

VII.  POWERS  OF  SUCCESSOR.  —  A.  Genervlly.  —  Generally 
a  succeeding  judge  will  not  review  or  overturn  the  acts  of  his  predeces- 
sor involving  the  exercise  of  judgment  or  discretion/^  the  rule  in  this 
respect  being  similar  to  that  applied  in  the  case  of  coordinate  judges.^^ 
Nevertheless,  inasmuch  as  no  change  in  the  court  itself  results  from 
a  mere  change  in  judges,  the  successor  may  reverse  the  rulings  of  his 
predecessor  on  questions  of  law  whenever  it  would  be  proper  fX)v  the 
latter  to  reverse  himself.^^ 


peared  from  the  court  reporter's  affi- 
davit that  he  had  been  directed  to  and 
did  take  down  in  shorthand  the  court's 
findings  of  fact  and  conclusions  of  law, 
it  was  held  that  the  transcript  of  these 
findings  and  conclusions  annexed  to 
the  affidavit  might  properly  be  signed 
by  the  succeeding  judge  and  judgment 
entered  thereon,  since  the  reporter  was 
an  officer  of  the  court  and  his  notes 
were  equivalent  to  the  minutes  of  the 
court.  Edmonds  v.  Riley,  15  S.  D.  470, 
90  N.  W.  139. 

9.  In  re  Sullivan,  143  Cal.  462,  77 
Pac.  153;  Clanton  v.  Ryan,  14  Colo. 
419,  24  Pac.  258.  See  15  Standard 
Proc.  975,  note  43. 

As  to  what  constitutes  rendition  of 
judgment,   see  14  Standard  Proc.  971. 

10.  See  Hazard  v.  McAndrews,  18 
Wash.  392,  51   Pac.  1064. 

[a]  Where  defendant's  challenge 
to  the  sufficiency  of  the  evidence  is 
granted,  a  successor  may  order  the 
entry  of  a  judgment  accordingly. 
Hazard  v.  McAndrews,  18  Wash.  392, 
51  Pac.  1064. 

[b]  After  Verdict.— Where  the  is- 
sues of  fact  in  an  action  for  divorce 
were  submitted  to  a  jury  and  the  jury 
found  for  plaintiff  a  judge  may  render 
a  final  decree  of  divorce  although  the 
evidence  was  taken  before  his  pre- 
decessor. Hedrick  v.  Hedrick,  28  Ind. 
291.    See  14  Standard  Proc.  974. 

11.  111.— Avery  v.  Swords,  28  HI. 
App.  202.  S.  C— Durant  v.  Staggers,  2 
Nott  &  McC.  488;  McCollum  v.  Massey, 
2  Bailey  606,  unless  justice  requires 
it.  Wash.— Shephard  v.  Gove,  26  Wash. 
452,  67  Pac.  256.  Wis. — Harrigan  v. 
Gilchrist,  121   Wis.   127,  99   N.   W.  909. 

12.  Harrigan  v.  Gilchrist,  121  Wis. 
127,  429,  99  N.  W.  909.     See  supra,  V. 

13.  Shephard  v.  Gove,  26  Wash.  452, 
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67  Pae.  256.     But  see  cases  in  preced- 
ing note. 

[a]  Since  a  judgment  cannot  he  set 
aside  by  the  court  rendering  it  for 
errors  of  law  involving  the  exercise 
of  judicial  discretion  (15  Standard 
Proc.  168),  a  succeeding  judge  cannot 
set  aside  the  judgment  of  his  prede- 
cessor on  this  ground.  Cowles  v. 
Cowles,  121  N.  C.  272,  28  S.  E.  476; 
Twitty  -r.  Logan,  86  N.  C.   712. 

[b]  Orders  constituting  a  final  de- 
termination (1)  of  the  rights  of  the 
parties  cannot  be  set  aside  by  the  suc- 
cessor of  the  judge  making  them  ex- 
cept for  fraud  or  mistake.  McCollum 
V.  Massey,  2  Bailey  (S.  C.)  606.  See 
Harrigan  r.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909.  (2)  Where  a  judge  made 
an  order  granting  defendant  an  uncon- 
ditional right  to  file  an  amended  an- 
swer, his  successor  at  a  subsequent 
term  has  no  right  to  set  the  order 
aside  because  in  such  amended  answer 
the  defendant  for  the  first  time  pleaded 
the  statute  of  limitations.  Hardin  v. 
Greene,   164  N.  C.  99,  80  S.  E,  413. 

[c]  Where  the  motion  is  made  upon 
a  different  state  of  facts  a  successor 
is  empowered  to  set  aside  an  order 
made  by  his  predecessor.  Crawell  v. 
Littlefield,  2  Rich.  L.  (S.  C.)  17;  Bor- 
deaux's Exrs.  V.  Cave,  2  Bailey  (S. 
C.)  6. 

[d]  Order  of  Reference. — A  "suc- 
ceeding circuit  judge  has  the  power  to 
alter  or  modify  the  order  of  his  pre- 
decessor, referring  it  to  the  master 
simply  to  take  and  report  the  testi- 
mony. Such  an  order  is  merely  ad- 
ministrative, and  may  be  changed  by 
a  succeeding  circuit  judge.  .  .  .  When, 
however,  an  order  refers  the  issues  of 
law  or  of  fact  to  a  master  or  referee, 
such    order   is   binding    upon    the   sue- 
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B.  Bill  of  Exceptions.  —  Whether  a  bill  of  exceptions  may  be 
settled  by  a  successor  of  the  judge  before  whom  the  case  was  heard,  is 
discussed  elsewhere  in  this  work/* 

C.  ^Motion  for  New  Trial.^^  —  A  succeeding  judge  may  pass  upon 
a  motion  for  a  new  trial  in  a  ease  heard  before  his  predecessor/"  who 
died  after  judgment,"  or  whose  term  of  oflice  had  expired. ^^     This 


ceeding  judge."     Pratt  v.  Timmerman, 
69   S.   C.   186,  48   S.   E,   255. 

[e]  He  may  render  a  final  judg- 
ment inconsistent  with  an  interlocutory 
judgment  rendered  in  the  case  by  his 
piedocossor.  Niagara  Fire  Ins.  Co.  v. 
Scammou,  35  111.  App.  582;  Bouknight 
V.  Davis,  33  S.  C.  410,  12  S.  E.  96. 

14.  See  4  Standard  Proc.  332. 

15.  See  generally  th«  title  "New 
Trial." 

16.  U.  S. — Medrum  v.  United  States, 
151  Fed.  177;  Penn  Mut.  Life  Ins.  Co. 
V.  Ashe,  145  Fed.  593.  Ala.— Malonc 
V.  Eastin,  2  Port.  IS2.  Cal.— Haus- 
mann  v.  Sutter  St.  R.  Co.,  139  Cal.  174, 
72  Pac.  905;  Wilson  v.  California  C.  R. 
R.  Co.,  94  Cal.  166,  29  Pac.  861,  17 
L.  R.  A.  685;  Macv  r.  Davila,  48  Cal. 
646;  Altschul  v.  Doyle,  48  Cal.  535. 
Colo. — Camelin  v.  Smith,  53  Colo.  574, 
128  Pac.  Ii25.  Ga.— McKondree  r. 
Sikes,  40  Ga.  189;  Field  v.  Thornton, 
1  Ga.  306.  111.— People  v.  Mc Council, 
155  111.  192,  40  N.  E.  608;  Chicago  P. 
&  S.  W.  R.  Co.  r.  Town  of  Marseilles, 
107  111.  313;  McChesney  v.  Davis,  86 
111.  App.  380.  Mass.— Benson  v.  Hall, 
197  Mass.  517,  S3  N.  E.  1036.  Micli. 
Manufacturers'  Mot.  Fire  Ins.  Co.  r. 
Circuit  .Judge,  79  Mich.  241,  44  N.  W. 
604.  Minn.— Ilughley  v.  City  of  "Wa- 
basha, 69  Minn.  245,  72  N.  W.  78. 
Mo.— Fehlhauer  r.  St.  Louis,  178  Mo. 
635,  77  S.  W.  843;  Richardson  v.  Schuy- 
ler Countv,  etc.  Assn.,  156  Mo.  407,  57 
S.   W.    117;   State    r.   Perkins,    139    Mo. 

''  106,  40  S.  W.  650;  Hendrix  r.  Wabash 
R.  Co.,  107  Mo.  App.  127,  SO  S.  W. 
970;  Glaves  v.  Wood,  78  Mo.  App.  351. 

I        Mont.— Hill    V.    Nelson     Coal     Co.,     40 

B  Mont.  1,  104  Pac.  876.  Neb.— Goos  r. 
Krug  Brew.  Co.,  60  Neb.  783,  84  N.  W. 
258;  Lauder  v.  State,  50  Neb.  140,  69 
N.  W.  776;  State  r.  Gaslin,  32  Neb. 
291,  49  N.  W.  353.  N.  Y.— Gordon  r. 
Trainor,  46  Misc.  439,  92  N.  Y.  Supp. 
321.     S.   C— State    i\   Madrv,  93   S.   C. 

y  412,  76  S.  E.  977.  S.  D.— Northwest- 
ern P.  H.  Co.  r.  Zickrick,  22  S.  B.  S9, 
115    N.    W.    525.      Tex.— Edwards    v. 


James,  13  Tex.  52.  Va.— Southall  v. 
Evans,  114  Va.  461,  76  S.  E.  929. 
W.  Va.— Ott  V.  Mclienry,  2  W.  Va.  73. 
[a]  Upon  "motion  for  a  new  trial 
it  is  the  duty  of  the  trial  court  to 
examine  the  evidence,  even  though  it 
be  conflicting,  and  if  dissatisfied  with 
the  conclusions  reached,  to  grant  a  new 
trial.  And  the  rule  is  the  same  whether 
the  motion  is  heard  by  the  judge  who 
tried  the  case  or  by  some  other  judge 
whose  only  knowledge  of  the  facts  ia 
obtained  from  the  record."  Jones  v. 
Sanders,   103   Cal.   678,   37   Pac.  649. 

17.  Cal. — Jones  v.  Sanders,  103  Cal. 
678,  37  Pac.  649.  lU.— People  v.  Mc- 
Connell,  155  111.  192,  40  N.  E.  608. 
Mass.— Benson  v.  Hall,  197  Mass.  517, 
88  N.  E.  1036.  Minn.— Reynolds  v. 
Reynolds,  44  Minn.  1:^2,  46  N.  W.  236. 
Mo.— Hendrix  v.  Wabash  R.  Co.,  107 
Mo.  App.  127,  80  S.  W.  970.  Neb. 
Union  Pac.  R.  Co.  v.  Lotwav,  96  N.  W, 
527.  Va.— Southall  v.  Evans,  114  Va. 
461,  76  S.  E.  929. 

[a]  If  "death  or  any  other  im- 
perious necessity  prevent  the  judge, 
who  tried  the  cause,  from  doing  so, 
I  can  see  no  objection  to  its  being 
done  by  his  successor  who  is  em- 
powered by  law  to  act  in  his  stead f 
Either  he  must  do  it  or  there  would 
be  a  failure  of  justice  .  .  .  there 
is  nothing  .  .  .  incongruous  to  justice 
in  the  fact  that  one  judge  may  hear 
the  cause  and  another  grant  a  new 
trial  of  it."  Malone  v.  Eastin,  2  Port. 
(Ala.)   182. 

18.  Cal. — Hausmann  v.  Sutter  St.  R. 
Co.,  139  Cal.  174,  72  Pac.  905.  Minn. 
Hughlov  c.  Citv  of  Wabasha,  69  Minn. 
245,  72"  N.  W.  78.  Neb.— Goos  c.  Krug 
Brew.  Co.,  60  Neb.  783,  84  N.  W.  258. 
N.  Y. — Gordon  v.  Trainor,  46  Misc. 
439,  92  N.  Y.  Supp.  321.  W.  Va.— Ott 
r.  McHenry,  2  W.  Va.  73. 

[a]  "The  circumstances,  that  in- 
termediate the  trial  and  the  determina- 
tion of  the  motion  for  a  new  trial,  a 
change  in  the  incumbency  of  the  bench 
in  the   court   below  had  occurred,  and 
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power,  however,  can  be  exercised  by  the  successor  only  upon  the  evi- 
dence disclosed  by  the  record.^^  In  some  cases  it  is  held  that  whenever 
the  successor  owing  to  the  fact  that  he  did  not  preside  at  the  trial  can- 
not fairly  pass  upon  a  motion  for  a  new  trial,2°  or  such  motion  is  pre- 
sented upon  the  ground  that  the  verdict  is  not  sustained  by  sufficient 
evidence,-^  a  new  trial  should  be  granted  as  a  matter  of  course,  unless 
the  successor  is  in  possession  of  a  complete  stenographic  report  of  the 
proceedings."^ 

"Where  a  motion  for  a  new  trial  in  a  cause  was  heard  and  decided  by 
the  judge  who  presided  at  the  trial,  his  successor  may  arbitrarily  over- 
rule all  further  motions  made  for  the  same  purpose  and  based  upon  the 
same  grounds.-^ 

VIII.  ACTIONS  AGAINST  JUDGES.  — A.  Civil  Actions. 
The  complaint  against  a  judicial  officer  must  show  affirmatively  that 
the  defendant  was  such  officer  at  the  time  the  act  complained  of  was 
done  by  him,^*  and,  if  the  action  is  based  upon  statute,  that  the  act  is 
within  the  purview  of  the  statute.^^  Mere  averments  of  corrupt  motive 
do  not  aid  the  complaint  if,  under  the  law,  the  circumstances  set 
forth  do  not  show  a  case  would  otherwise  make  the  officer  liable.^^  The 
ministerial  character  of  the  act,  where  essential  to  liability,  must  ap- 
pear from  the  facts  set  forth  rather  than  a  mere  allegation  of  the  con- 
clusion.^^ 

Under  a  statute  rendering  a  judge  liable  for  damages  in  the  event 
of  acceptance  of  an  insufficient  bond,  the  complaint  must  show  that  the 
judge  did  so  knowingly,^^  or  acted  willfully  in  the  matter,^^  and  that 


that  the  motion  was  determined  by 
the  new  incumbent,  who  had  not  pre- 
sided at  the  trial,  can  make  no  differ- 
ence in  the  application  of  the  rule" 
that  the  court  on  appsal  will  not  inter- 
fere with  the  action  of  the  trial  court 
in  granting  or  refusing  a  new  trial, 
where  there  is  a  substantial  conflict 
in  the  evidence.  Altschul  v.  Doyle,  48 
Cal.  535. 

19.  Hughley  v.  City  of  Wabasha,  69 
Minn.  245,  72  N.  W.  78;  Ott  v.  Mc- 
Henrv,  2  W.  Va.  73.  See  Glaves  v. 
Wood,  78  Mo.  App.  351. 

[a]  Not  Upon  the  Minutes  of  the 
Court.— Ohms  v.  State,  49  Wis.  415,  5 
N.  W.  827. 

20.  United  States  v.  Meldrum,  146 
Fed.  390;  Penn  Mut.  Life  Ins.  Co.  v. 
Ashe,  145  Fed.  593,  76  C.  C.  A.  283; 
Boynton  v.  Crockett,  12  Okla.  57,  69 
Pac.    869. 

21.  Kan. — Bass  f.  Swingley,  42  Kan, 
729,  22  Pac.  714.  N.  C— Simonton  v. 
Simonton,  80  N.  C.  7.  Wis.— Ohms  v. 
State,  49  Wis.  415,  5  N.  W.  827. 
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But  see  MeCord  v.  Knowlton,  76 
Minn.  391,  79  N.  W.  397,  and  the  title 
"New  Trial." 

22.  U.  S.— Penn  Mut.  Life  Ins.  Co. 
V.  Ashe,  145  Fed.  593,  76  C.  C.  A.  283. 
Mo. — Fehlhauer  v.  St.  Louis,  178  Mo. 
635,  77  S.  W.  843.  Okla.— Boynton  v. 
Crockett,  12  Okla.  57,  69  Pac.  869. 

23.  Crippen  v.  Schnee,  52  Kan.  202, 
34  Pac.  793. 

24.  English  v.  Ralston,  112  Fed. 
272. 

25.  Orton  v.  Engledow,  8  Tex.  206. 

26.  U.  S.— Bradley  v.  Fisher,  13 
Wall.  335,  20  L.  ed.  646;  English  v. 
Ralston,  112  Fed.  272.  Mass.— Pratt  i: 
Gardner,  2  Gush.  63,  48  Am.  Dec.  652. 
N.  Y. — Merwin  v.  Rogers,  2  N.  Y.  Supp. 
396,  18  N.  Y.  St.  949.  N.  D.— Root  v. 
Rose,  6  N.  D.  575,  72  N.  W.  1022. 

27.  O'Connell  v.  Mason,  132  Fed. 
245,  65  C.  C.  A.  541. 

28.  Burdine   v.   Pettus,  79   Ky.   240. 

29.  Spears  v.  Smith,  9  Lea  (Tenn.) 
483, 
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plaintiff  sustained  actual  damages  by  reason  of  his  improper  action. '"' 
B.  Criminal  Prosecutions.  —  The  general  rules  pertaining  to  in- 
dictments are  applicable  to  criminal  charges  brought  against  judicial 
officers. ^^  An  indictment  charging  two  or  more  offenses  in  the  same 
count  is  bad.^^  The  indictment  must  conform  to  tho  statute, •'•''  and 
should  follow  the  language  thereof,''*  and  must  set  forth  facts  sufficient 
to  enable  the  defendant  to  know  in  what  particular  he  is  charged  to 
have  violated  the  statute.''^ 

Where  the  prosecution  is  under  a  law  relating  to  misconduct  in  con- 
nection with  his  official  duties  the  indictment  must  charge  misconduct 
which  is  official  in  its  character  ;^°  it  must  be  alleged  what  specific  duty 
was  imposed  upon  defendant,^^  and  the  act  must  be  charged  to  have 
been  knowingly  and  corruptly  done.^^ 


30.  Spears  v.  Smith,  9  Lea  (Tenn.) 
483. 

31.  See  generally  the  title  "Indict- 
ment and  Information." 

32.  State  r.  Hall,  5  S.  C.  120,  crimes 
uniler  different  statutes  stated  con- 
junctively. 

[a]  Unlawful  Issuance  of  Several 
Warrants. — Whero  an  indictment  charges 
a  wilful  and  unlawful  drawing  and  is- 
suing of  warrants  against  the  county, 
the  charge  is  bad,  as  "the  drawing 
of  each  warrant  was  a  separate  and 
substantive  transaction;  although,  when 
drawn,  all  might  have  been  issued  at 
the  same  time.  There  might  be  a 
thousand  or  more,  or  a  less  number  of 
warrants  charged  in  the  indictment  as 
having  been  issued.  For  the  drawing 
and  issuance  of  each,  if  wilfully  and 
illegally  done,  a  criminal  prosecution 
would  lie."  State  v.  Ferriss,  3  Lrea 
(Tenn.)    700. 

33.  State  v.  Hall,  5  S.  C.  120. 

34.  Casey  r.  State,  53  Ark.  334,  14 
S.  W.  90.  See  generally  12  Standard 
Prog.  442,  et  seq. 

[a]  "Nothing  less  than  a  charge 
in  the  language  of  the  statute,  that  is, 
that  the  neglect  was  wilful,  can  an- 
swer. It  is  not  probable  that  the 
legislature  intended  to  make  a  viola- 
tion of  a  positive  provision  of  the  law 
criminal,  only  when  the  act  is  wilful, 
but  to  punish  a  casual  and  uninten- 
tional omission  to  do  the  act  in  a 
proper  manner.  .  .  .  No  case  should 
be  brought  within  a  penal  statute  un- 
jless  complotelv  within  its  words." 
^  Casey  v.  State,  53  Ark.  334,  14  S.  W, 
90. 


35.  Com.  V.  Milby,   15   Ky.  L.  Eep. 

568,  24  S.   W.  625. 

[a]  A  general  charge  that  the  de- 
fendant practiced  law  in  his  own  coun- 
ty is  insufficient.  "The  language  of 
a  statute  cannot  always  be  followed, 
in  punishments  for  oflPenses  of  either  a 
criminal  or  penal  nature.  Enough  must 
be  stated  to  enable  the  defendant  to 
know  in  what  particular  he  has  vio- 
lated the  statute;  what  action  has 
been  brought,  or  he  has  been  employed 
in  as  counsel;  in  what  court  was  that 
action  ponding,  and  in  whose  name; 
what  action  was  he  engaged  in,  .  .  . 
and  in  what  court  was  it  pending. 
Such  facts  must  be  alleged  and  proven, 
to  bring  the  case  within  the  statute." 
Com.   V.   Milby    (Ky.),   24   S.   W.   625. 

36.  Ky.— Com.  V.  Williams,  79  Kj'. 
42,  42  Am.  Rep.  204.  S.  C— State  r. 
Hall,  5  S.  C.  120.  Tex.— Brackenridge 
V.  State,  27  Tex.  App.  513,  11  S.  W. 
630. 

[a]  Where  the  indictment  charges  a 
judge  with  having  unlawfully  received 
a  certain  sum  of  money  as  compensa- 
tion other  than  that  authorized  by  law 
for  an  official  duty  performed  by  said 
judge,  the  indictment  should  "describe 
the  services  or  duty  for  which  the 
compensation  was  received  in  such  man- 
ner as  to  enable  the  court  to  conclude 
from  the  facts  stated  whether  or  not 
the  compensation  received  was  'other 
than  that  authorized  or  permitted  by 
law.'  "     State   v.  Perham,  4   Ore.   188. 

37.  State  f.  Hall,  5  S.  C.  120. 

38.  Ark.— State  v.  Prescott,  31  Ark. 
39.  Mo.— State  r.  Grassle,  74  Mo. 
App.  313.  N.  C— State  v.  Powers,  75 
N.   C.  281. 
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IX,  DISQUALIFICATION  OF  JUDGES.  — A.  Generally. 
The  recognition  of  the  principle  that  no  man  can  be  the  judge  of  his 
own  cause  is  essential  to  a  proper  administration  of  justice,^^  and  even 
the  legislature  has  been  said  to  be  powerless  to  remove  the  disqualifica- 
tion of  a  judge  on  the  ground  of  interest  in  the  pending  cause.*" 

B.  Grounds  of  Disqu.u  ificatton.  —  1.  Generally.  —  Under  the 
common  law  a  judge  was  deemed  disqualified  only  if  he  was  a  party  to 
or  pecuniarily  interested  in  the  cause."  The  right  to  disqualify  a  judge, 
therefore,  is  to  a  large  extent  statutory,*-and  the  grounds  of  disquali- 
fication as  specified  in  the  statute,  so  far  as  they  are  in  derogation  of 
the  common  law,  cannot  be  enlarged  by  implication,*^  but  the  statutes, 


39.  Ala.— Medlin  v.  Taylor,  101  Ala. 
239,  13  So.  310;  State  v.  Castleberry, 
23  Ala.  85.  Cal. — Adams  v.  Minor,  121 
Cal.  372,  53  Pac.  815;  Meyer  v.  Sau 
Diego,  121  Cal.  102,  53  Pac.  434,  66 
Am.  St.  Rep.  22,  41  L.  E.  A.  762; 
Livermore  r.  Brundage,  64  Cal.  299,  30 
Pac.  848;  North  Bloomfield,  etc.  Co.  v. 
Keyser,  58  Cal.  315.  Conn. — In  re 
Cabot  Bank's  Appeal,  26  Conn.  7.  Fla. 
Swepson  v.  Call,  13  Fla.  337.  Md. 
Magruder  v.  Swann,  25  Md.  173.  Mass. 
Pearce  v.  Atwood,  13  Mass.  324.  Mich. 
Horton  v.  Howard,  79  Mich.  642,  44 
N.  W.  1112,  19  Am.  St.  Eep.  198. 
N.  Y.—In  re  Eyers,  72  N.  Y.  1,  28 
Am.  Eep.  88;  McCormick  v.  Walker, 
158  App.  Div.  54,  142  N.  Y.  Supp. 
759.  Ohio.— Hunt  f.  State,  27  Ohio 
Cir.  Ct.  16.  Tex. — Chambers  v.  Hodges, 
23  Tex.  104.  Va.— Stuart  r.  Com.,  91 
Va.  152,  21  S.  E.  246.  Wash.— Barnett 
V.  Ashemore,  5  Wash.  163,  31  Pac.  466. 
W.  Va.— Findley  v.  Smith,  42  W.  Va. 
299,  26  S.   E.  370. 

40.  Del. — Bayard  v.  McLane,  3 
Harr.  139.  N.' J.— State  v.  Crane,  36 
N.  J.  L.  394;  Peck  v.  Freeholders,  21 
N.  J.  L.  656.  Ohio. — Conklin  v.  Squire, 
4  Ohio  Dec.  493,  29  Wkly.  L.  Bui.  157. 

41.  Ark.— .Tones  v.  State,  61  Ark. 
88  32  S.  W.  81.  Cal.— People  v.  Comp- 
ton,  123  Cal.  403,  56  Pac.  44.  Fla. 
Bryan  v.  State,  41  Fla.  643,  26  So. 
1022.  Haw. — Ea:  parte  Higashi,  17 
Hawaii  428.  Ind.— Kelly  v.  Hocket,  10 
Tnd.  299.  Kan.— /«  re  Peyton,  12  Kan. 
398.  Mass. — Pearce  v.  Atwood,  13 
Mass.  324.  Minn. — Cooper  v.  Brewster, 
1  Minn.  94.  Mont. — State  v.  Donlan, 
32  Mont.  256,  80  Pac.  244;  In  re 
Weston,  28  IMont.  207,  72  Pac.  512. 
Nev.— Allen  v.  Eeillv,  15  Nev.  452 
N.  Y.— Davis  v.  Seaward,  85  Misc.  210, 
146  N.  Y.  Supp.  981.    Tex.— Johnson  v. 
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State,    31    Tex.    Crim,    456,    20    S.    W, 
985. 

42.  U.  S. — Duncan  r.  Atlantic  E, 
Co.,  223  Fed.  446;  Epstein  v.  United 
States,  196  Fed.  354,  116  C.  C.  A.  174. 
Cal.— People  v.  Compton,  123  Cal.  403, 
56  Pac.  44;  People  v.  Ah  Lee  Doon,  97 
Cal.  171,  31  Pac.  933.  Colo.— People  f. 
District  Court,  26  Colo.  226,  56  Pac. 
1115.  Fla. — Internal  Imp.  Fund  v. 
Bailey,  10  Fla.  213.  Ga.— East  Eome 
Town  Co.  r.  Cothran,  81  Ga.  359,  8 
S.  E.  737.  Ind.— Joyce  v.  Whitney,  57 
Ind.  550.  la. — Chase  f.  Weston,  75 
Iowa  159,  39  N.  W.  246.  Kan.— Tootle 
v.  Berkley,  60  Kan.  446,  56  Pac.  755. 
Ky.— Owings  r.  Gibson,  2  A.  K.  Marsh. 
515.  La. — State  i".  Judge,  27  La.  Ann. 
225.  Me.— Eussell  r.  Belcher,  76  Me. 
501.  Md. — Buckingham  v.  Davis,  9 
Md.  324.  Mich.— Curtis  v.  Wilcox,  74 
Mich.  69,  41  N.  W.  863.  Mo.— Scott  f. 
Taylor,  231  Mo.  654,  132  S.  W.  1149; 
State  1-.  Grav,  100  Mo.  App.  98,  72 
S.  W.  1081.  'Mont.— State  v.  Donlan, 
32  Mont.  256,  80  Pac.  244.  N.  H. 
Moses  V.  Julian,  45  N.  H.  52,  84  Am. 
Dec.  114.  N.  Y. — Van  Eensselaer  v. 
Douglas,  2  Wend.  290;  Seaward  v.  Tas- 
ker,  143  N.  Y.  Supp.  257.  N.  D.— Stock- 
well  v.  Crawford,  21  N.  D.  261,  130 
N.  W.  225.  Okla. — Lew^is  v.  Eussell,  4 
Okla.  129,  111  Pac.  818.  Pa.— Voris  v. 
Smith,  13  Serg.  &  E.  334;  Keller  v. 
Riverton  Water  Co.,  34  Pa.  Super.  301. 
Tex.— State  v.  Burks,  82  Tex.  584,  18 
S.  W.  662;  Gaines  r.  Hindman  (Tex. 
Civ.  App.),  74  S.  W.  583.  Wash.— Fort- 
son  Shingle  Co.  v.  Skagland,  77  Wash. 
8,  137  Pac.  304. 

43.  U.  S. — Dnncan  v.  Atlantic  C.  L. 
E.  Co.,  223  Fed.  446;  The  Eichmond, 
9  Fed.  863.  Cal. — Patterson  r.  Con- 
Ian,  123  Cal.  453,  56  Pac.  105.  Ga. 
Luke   V.    Batts,    11    Ga.    App.    783,    76 
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nevertheless,  should  be  liberally  construed  with  a  view  to  effect  their 
object,^*  and  it  has  been  held  that  the  grounds  of  disqualification  exist- 


S.  E.  165.  d.— Stevens  v.  Burr,  Gl 
Ind.  464.  Kj. — Owings  v.  GiDson,  2 
A.  K.  Marsh.  515,  Mo. — State  v. 
Witherspoon,  231  Mo.  706,  133  S.  W. 
323;  State  v.  Moore,  121  Mo.  514,  26 
S.  W.  345.  Mont.— State  v.  Woody,  14 
Mont.  455,  36  Pae.  1043.  N.  Y.— Davis 
V.  Seaward,  85  Misc.  210,  146  N.  Y. 
Supp.  981;  Seaward  v.  Tasker,  143  N. 
Y.  Supp.  257.  Pa. — Keller  v.  Rivcrtou 
Water  (Jo.,  34  Pa.  Super.  301.  Tenn. 
Watcrhouse  v.  Martin,  Peck  374.  Tex. 
Triukle  v.  State,  59  Tex.  Crim.  257,  127 
S.  W.  1060.  Wash.— Fortson  Shingle 
Co.  V,  Skagland,  77  Wash.  8,  137  Pac. 
304. 

44.  Ala. — Crook  v,  Newberg,  124 
Ala.  479,  27  So.  432,  82  Am.  St.  Rep. 
190;  Heydeufeldt  v.  Towns,  27  Ala. 
423.  Ark.— Johnson  v.  State,  87  Ark. 
45,  112  S.  W.  143.  Cal.— How-U  r. 
Budd,  91  Cal.  342,  27  Pac.  747;  North 
Bloomfield  G.  M.  Co.  v.  Keyser,  58  Cal. 
315.  Ga.— Roberts  v.  Roberts,  115  Ga. 
259,  41  S.  E.  616,  90  Am.  St.  Rep. 
108.  Ind.— Smith  v.  Amiss,  30  Ind, 
App.  530,  66  N.  E.  501.  La.— White  v. 
McClanahan,  133  La.  396,  63  So.  61. 
Mass.— Com.  v.  Ryan,  5  Mass.  90. 
Mich. — Davis  Col.  Co.  v.  Charlevoix 
Co.,  155  Mich.  228,  118  N.  W.  929; 
Stoekwell  r.  White  Lake,  22  Mich.  341. 
Miss.— Yazoo,  etc.  R.  Co.  v.  Kirk,  102 
Miss.  41,  58  So.  710,  Ann.  Cas.  1914C, 
968,  42  L.  R.  A.  (N.  S.)  1172.  Mont. 
Gehlert  v.  Quinn,  38  Mont.  1,  98  Pac. 
369.  N.  H.— Moses  v.  Julian,  45  N.  H. 
52,  84  Am.  Dec,  114.  N.  Y.— 7?i  re 
Ryers,  72  N.  Y.  1,  28  Am.  Rep.  88. 
Tex.— Hodde  v.  Susan,  58  Tex.  389; 
Mclnnes  v.  Wallace  (Tex.  Civ.  App.), 
44  S.  W.  537. 

[a]  Where  a  judge  is  disqualified 
according  to  the  spirit  of  the  law,  a 
technical  construction  of  the  statute 
will  not  be  permitted  for  tlie  pur})osc 
of  avoiding  the  disqualification.  Ter- 
rell V.  Keel,  103  Ark.  96,  146  S.  W. 
494. 

fb]     A  special  statutory  proceeding 

instituted  by  the  freeholders  for  an 
investigation  of  the  finances  of  a  town 
is  a  "proceeding"  within  the  mean- 
ing of  the  statute  providing  for  a 
hearing  before  another  judge  in  case 
that  the  judge  before  whom  the  pro- 


ceedings are  pending  is  disqualified. 
//(  re  Town  of  Hadley,  44  Miss,  265. 
89  N.  Y.  Supp.  910. 

[c]  An  application  to  redeem  lands 
sold  for  ta^-es  is  within  the  terms  of 
the  statute  requiring  a  cause  to  be  cer- 
tified to  the  b 'prenie  court  in  case  of 
a  judge's  disqualification  to  act.  Raw- 
son  V.  Boughton,  5  Ohio  328. 

[d]  A  proceeding  to  sell  real  estate 
to  pay  the  debts  of  an  estate  is  a 
civil  action  in  such  a  sense  that  a 
change  cf  judge  should  be  granted  in 
case  of  disqualification  of  the  presid- 
ij^g  ju<lge.  Scherer  v.  Ingerman,  110 
Ind,  428,  11   X.  E.  8,   12  N.  E.  304. 

[e]  A  common-law  assignment  for 
the  benefit  of  creditors  is  a  judicial 
proceeding  within  the  meaning  of  the 
statute  enumerating  the  disqualifying 
grounds  of  judges  in  actions  and  "pro- 
ceedings." Kittridge  v.  Kinne,  80  Mich. 
200,  44  N.  W,  1051. 

[f]  Contempt  Proceedings. — (1)  Un- 
der a  statute  providing  for  the  re- 
moval of  any  "cause  or  matter"  in 
case  of  a  judge  's  disqualification  a  pro- 
ceeding for  contempt  is  within  the  in- 
tention as  well  as  the  letter  of  the 
statute.  Lamonte  v.  Ward,  36  Wis. 
558.  (2)  But  see  Twp.  of  Noble  v. 
Aasen,  10  N.  D.  264,  86  N.  W.  742,  in 
which  it  is  held  that  a  party  is  not 
entitled  to  another  judge  in  contempt 
proceedings  upon  the  ground  of  dis- 
qualification of  the  judge,  before  whom 
the  matter  is  pending.  It  is  said 
there:  "If  the  proceeding  is  to  be  re- 
garded as  a  means  of  punishing  a  crim- 
inal contempt  of  court,  it  must  be 
classed  as  a  summary  proceeding  of  a 
quasi-criminal  nature,  and  hence  not  a 
criminal  action.  ...  If,  on  the  other 
hand,  the  proceeding  is  to  be  regarded 
as  a  remedy  resorted  to  in  the  in- 
terest of  a  suitor  in  a  civil  action,  it 
must,  under  the  statute,  be  regarded  as 
a  motion  made  in  an  action.  .  .  . 
The  application  to  call  in  an  outside 
judge  was  therefore  properly  denied." 
See   also  5   Standard  Proc.   372. 

[g]  An  application  for  the  probate 
of  a  will  is  not  an  action  within  the 
nieaning  of  a  statute  providing  for  the 
removal  of  suits  and  actions.  Matter 
of  Hunter's  Will,  6  .Ohio  499, 
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ing  at  the  common  law  are  still  available  even  though  they  are  not 
emimorated  in  the  statute.*^  An  exception  to  the  rules  governing  dis-^ 
qualification  of  judges  is  made  in  cases  where  the  disqualification,  if 
allowed  to  prevail,  would  remove  the  only  legal  tribunal  for  the  hear- 
ing of  the  matter  in  issue.*** 


45.  Ala.— State  v.  Pitts,  139  Ala. 
152,  36  So.  20.  Okla.— £a;  parte  Hud- 
son, 3  Okla.  Crim.  393,  106  Pac.  540, 
107  Pac.  735.  S.  D.— State  v.  Ham,  24 
S.  D.  639,  124  N.  W.  955. 

[a]  If  "  til's  question  of  disqualifi- 
cation were  left  to  be  determined  alone 
by  the  terms  of  the  statute,  .  .  . 
under  the  facts  in  the  present  case, 
no  disqualification  could  be  said  to  ex- 
ist. But,  under  the  common  law,  there 
are  other  grounds  than  those  mentioned 
in  the  statute,  which  go  to  the  dis- 
qualification of  the  judge.  .  .  .  'Ac- 
cording to  the  stern  morality  of  the 
common  law,  a  judge  is  required  to  be 
legally  indifferent  between  the  par- 
ties.' .  .  .  Any  interest,  the  probable 
and  natural  tendency  of  which  is  to 
create  a  bias  in  the  mind  of  the  judge 
for  or  against  a  party  to  the  suit,  is 
sufficient  to  disqualify.  The  judge  is 
hum.an,  and  human  nature  at  best  is 
weak,  and  as  far  as  it  is  possible  a 
perfect  equipoise  should  always  be  pre- 
served in  the  administration  of  justice 
by  the  courts.  Pecuniary  interest  in 
the  result  of  the  suit  is  not  the  only 
disqualifying  interest.  If  such  were 
true,  there  would  exist  no  disqualifi- 
cation in  the  judge  to  try  a  defend- 
ant on  a  charge  of  arson  in  the  burn- 
ing of  the  house  of  the  judge.  And 
yet  no  one  would  for  a  moment  ques- 
tion the  existence  of  such  an  inter- 
est in  the  result  of  the  trial,  the  prob- 
able and  natural  tendency  of  which 
would  be  to  create  a  bias  that  would 
affect  the  competency  of  the  judge." 
Ex  parte  Cornwell,  144  Ala.  497,  39  So. 
254. 

46.  Ala. — Jeffersonian  Pub.  Co.  v. 
Hilliard,  105  Ala.  576,  17  So.  112; 
Heydenfeldt  V.  Towns,  27  Ala.  423. 
Ind.— Metsker  v.  Whitsell,  181  Ind.  126, 
103  N.  E.  1078;  Galey  v.  Board  of 
Commissioners,  174  Ind.  181,  91  N.  E. 
593.  Mass.— Hill  i:  Wells,  6  Pick.  104; 
Pearce  v.  Atwood,  13  Mass.  324.  N.  Y. 
In  re  Eyers,  72  N.  Y.  1,  28  Am.  Eep. 
88;  Ten  Eick  v.  Simpson,  11  Paige 
177;  People  v.  Sherman,  66  App.  Div. 
231,  72   N.  Y.  Supp.  718.     Pa.— Phila- 
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delphia  v.  Fox,  64  Pa.  169.  S.  D. 
State  V.  Polley,  138  N.  W.  300.  Wis. 
State  V.  Houser,  122  Wis.  534,  100  N. 
W.  964. 

[a]  Where  (1)  "a  judicial  officer 
.  .  .  has  so  exclusive  jurisdiction  of 
the  cause  or  matter  by  constitution  or 
by  statute,  as  that  his  refusal  to  act 
will  prevent  any  proceeding  in  it,  then 
he  may  act  so  far  as  that  there  may 
not  be  a  failure  of  remedy,  or,  as 
it  is  sometimes  expressed,  a  failure  of 
justice."  In  re  Eyers,  72  N.  Y.  1,  28 
Am.  Eep.  88.  (2)'  Compare  Moses  v. 
Julian,  45  N.  H.  52,  in  which  it  is 
said:  "In  some  books  the  rule  is  laid 
down,  that  where  the  duties  of  a 
judge  can  be  legally  performed  by  no 
other  person,  he  is  from  the  neces- 
sity of  the  case  competent  to  act;  but 
we  are  unable  to  assent  to  this  general 
proposition.  The  power  resulting  from 
necessity,  can  extend  no  further  than 
th'e  occasion  requires.  Whatever  is 
necessary  to  be  done  to  preserve  the 
rights  of  parties,  may  be  justified  by 
the  necessity;  as  to  order  a  case  to 
be  continued,  or  transferred  to  another 
tribunal;  but  it  can  never  be  necessary 
for  a  judge,  who  is  by  law  disqualified 
to  decide,  to  assume  to  determine  a 
case,  which  the  law  presumes  he  may 
probably   decide  wrong." 

[b]  "The  only  exception  to  this 
principle  is  where  the  constitution  has 
conferred  the  jurisdiction  upon  a  par- 
ticular judge,  or  tribunal,  and  no  pro- 
vision is  made  by  law  for  hearing  and 
deciding  the  matter  in  controversy  when 
the  judge  is  related  to  either  of  the 
parties  in  the  suit.  There,  the  con- 
stitution being  the  paramount  law,  the 
judge,  or  tribunal,  to  whom  the  con- 
stitution has  confided  the  decision  of 
the  matter,  must  from  the  necessity 
of  the  ease  hear  and  decide  it,  to  pre- 
vent a  failure  of  justice."  Paddock 
V.  Wells,   2  Barb.  Ch.    (N.  Y.)    331. 

[c]  Where  the  objection,  if  sus- 
tained, would  disqualify  a  majority 
of  the  judges  of  the  supreme  court 
and  there  is  no  statutory  provision  for 
the  calling  in  of  other  judges  in  the 
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2.  Party  to  Action.  —  A  juclfye  who  is  a  party  to  n  cause  is  dis- 
qualified to  aet  therein. <^  The  faet,  however,  that  a  judt,'e  is  a  merely 
nominal  party  to  an  aetion  oonstitiites  no  f?round  of  dis(iualifieation,'»* 
from  the  operation  of  the  statute  a  judj^e  who,  though  not  a  party  of 
but  he  must  be  a  real  party  in  interest.^^  On  the  other  hand  the  word 
"party"  is  not  to  be  con.strued  in  its  technical  sense  so  as  to  exclude 
record,  is  directly  interested  in  the  outcome  of  the  action.^"    And  where 


place  of  ilisqualified  members  of  such 
court,  the  objection  should  be  over- 
ruled. State  1-.  Polley  (S.  D.),  138 
N.   W.   300. 

47.  Cal. — Livermore  v.  Brundage,  64 
Cal.  299,  30  Pac.  848.  Fla.— Sauls  v. 
Freeman,  24  Fla.  209,  4  So.  525,  12 
Am.  St.  Rep.  190.  la.— Chase  r.  Wes- 
ton, 75  Iowa  159,  39  N.  W.  246.  Mich. 
Horton  v.  Howard,  79  Mich.  642,  44 
N.  W.  1112,  19  Am.  St.  Rep.  198. 
Mt).— Field  v.  Mark,  125  Mo.  502,  28 
S.  W.  1004.  N.  Y.— Foot  v.  Stiles,  57 
N.  Y.  399.  Tex.— Hawpe  v.  Smith,  22 
Tex.  410. 

See  also  supra,  the  cases  in  this  sec- 
tion. 

48.  Philadelphia  v.  Fox,  64  Pa.  169; 
Burrell  v.  State  (Tex.  Crim.),  65  S.  W. 
914;  Truesdell  r.  State,  42  Tex.  Crim. 
544,  61    S.  W.  935. 

[a]  Where  the  judge  Is  joined  as 
defendant  but  the  joinder  is  merely 
formal  and  he  has  no  interest  in  the 
matter  no  ground  of  disqualification 
exists.  Renshaw  v.  Cook,  129  Ky.  347, 
111   S.   W.   377. 

[b]  That  a  judge  is  one  of  the  trus- 
tees of  municipal  charities  does  not 
disqualify  him  from  presiding  in  a 
case  to  which  the  city  as  a  trustee  of 
a  charitable  bequest  is  a  party.  Phila- 
delphia r.  Fox,  64  Pa.  169. 

[c]  Where  an  action  is  in  the  name 
of  the  judge  for  the  benefit  of  the 
county  he  is  not  disqualified  to  try  it, 
since  he  has  no  disqualifying  interest. 
Mclnnes  v.  Wallace  (Tex.  Civ.  App.), 
44  S.  W.   537. 

49.  Collingsworth  r.  Myers  (Tex. 
Civ.  App.),  35   S.   W.  414. 

[a]  Must  Be  Real  Party  in  Interest. 
"The  provision  .  .  .  that  a  judge 
shall  not  sit  or  act  in  an  action  or 
proceeding  to  which  he  is  a  party  or 
in  which  he  is  interested,  is  plain  and 
mandatory.  Yet  the  expression  'to 
which  he  is  a  party'  means  to  which 
he  is  a  real  party,  and  made  so  in 
good  faith.     It  evidently  was  not  in- 


tended that  a  plaintiff  could  make  all 
the  superior  judges  in  the  state  save 
one  parties,  and  thus  select  his  own 
judge.  The  question  as  to  whether  or 
not  the  judge  is  a  party,  made  so  in 
good  faith,  or  whether  or  not  he  is 
interested,  should  be  determined  upon 
notice  and  after  a  hearing,  so  that  the 
record  can  be  preserved  and  the  mat- 
ter passed  upon  in  this  court,  in  cas^ 
it  becomes  necessary.  And  where  the 
judge  is  made  a  party,  upon  proper 
allegation,  he  cannot  arbitrarily  de- 
termine that  he  is  not  a  proper  party, 
nor  that  he  is  not  interested."  Young- 
er V.  Superior  Court  of  Santa  Cruz 
County,  136  Cal.  682,  69  Pac.  485. 

[b]  Paxty  But  Not  Served.— (1) 
The  filing  of  a  cross-bill  without  service 
of  process  or  actual  notice  does  not  af- 
fect a  judge,  who  was  not  a  party  to 
the  original  proceeding,  so  as  to  dis- 
qualify him  as  a  party  to  the  suit  or 
a  party  interested  in  the  cause  of  ae- 
tion, where  it  does  not  appear  from 
the  cross-bill  that  defendant  has  a 
genuine  cause  of  complaint  against  the 
judge  whom  he  thus  makes  a  party  to 
the  action.  Kruegel  r.  Bolanz,  100 
Tex.  572,  102  S.  W.  110.  (2)  But 
where  a  judge  is  a  party  to  a  suit  on 
a  note  and  is  joined  as  co-defendant, 
though  no  process  is  served  on  him, 
a  motion  for  a  change  of  venue  on  the 
ground  of  the  judge's  disqualification 
made  by  a  co-defendant  should  have 
been  granted  even  though  the  plain- 
tiff subsequently  dismissed  the  suit  as 
against  the  judge.  Hawpe  v.  Smith, 
22    Tex.    410. 

[c]  Where  the  probate  judge  is  one 
of  the  selectmen  representing  the  town 
and  as  such  is  a  necessary  party  to  a 
proceeding  for  the  appointment  of  a 
conservator  over  a  resident  of  the 
town,  he  is  disqualified  to  hear  an  ap- 
plication for  the  appointment  of  such 
conservator.  In  re  Nettletou's  Appeal, 
28    Conn.    268. 

50.    State  v.  Castleberry,  23  Ala.  85. 
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a  judge  has  the  right  to  come  in  and  take  the  benefit  of  a  decree  in 

equity  he  is  disqualified  although  he  is  not  made  a  party  to  the  suit.^^ 

3.     Interest.  —  a.     Generally.  —  The  interest  in  a  cause  which  will 

disqualify  a  judge  must  be  a  pecuniary,^-  or  personal  interest  affect- 


[a]  A  narrow  construction  of  the 
word  "partj^"  wholly  "disregards  the 
spirit  and  defeats  the  purpose  of  the 
constitutional  prohibition,  for  if  a 
judge  may  be  influenced  at  all  in  his 
judgment'  by  the  fact  that  a  person 
■who  is  directly  interested  in  the  re- 
sult of  the  suit  is  related  to  him,  the 
potency  of  the  influence  is  not  les- 
sened by  the  absence  of  the  related 
party  from  the  record."  Johnson  v. 
State,  87  Ark.  45,  112  S.  W.  143,  18 
L.  K.  A.    (N.  S.)    619. 

[b]  "The  word  'party'  ...  is  not 
to  be  restricted  in  meaning  to  those 
who  are  named  as  parties  in  the  plea'd- 
ings,  but  includes  all  persons  who  are 
directly  interested  in  the  subject-mat- 
ter and  result  of  the  suit,  regardless 
of  whether  their  names  appear  upon 
the  record  as  parties  to  the  suit.  .  .  . 
Under  this  rule  we  think  it  clear  that 
a  judge  who  is  related  to  the  pur- 
chaser at  a  guardian 's  sale  is  dis- 
qualified to  pass  upon  the  report  of 
sale,  and  an  order  made  by  such  judge 
confirming  the  sale  of  the  property  is 
void."  Jirou  V.  Jirou  (Tex.  Civ, 
App.),  136  S.  W.   493. 

[c]  A  "judge  ought  not  to  try  the 
title  to  land  which  he  himself  claims 
to  own  and  is  in  possession  of,  hold- 
ing adversely  to  one  of  the  litigants 
and  .  .  .  the  failure  of  the  plaintiff 
[through  ignorance]  to  make  him  a 
party  defendant,  as  he  should  have 
done,  ought  not  to  change  the  rule." 
Casey  v.  Kinsev,  5  Tex.  Civ.  App.  3, 
23  S.  W.  818. 

51.  City  of  Grafton  v.  Holt,  58  W. 
Va.  182,  52  S.  E.  21. 

52.  Ala.— Msdlin  v.  Taylor,  101  Ala. 
239,  13  So.  310;  Ex  parte  State  Bar 
Assn.,  92  Ala.  113,  8  So.  768;  Ellis 
V.  Smith,  42  Ala.  349.  Ark.— Foreman 
V.  Marianna,  43  Ark.  324.  Cal.— City 
of  Los  Angeles  v.  Dehy,  169  Cal.  234, 
146  Pac.  662;  Meyer  v.  City  of  San 
Diego,  121  Cal.  102,  53  Pac.  434. 
Conn. — Clvma  v.  Kennedv,  64  Conn. 
310,  29  Atl.  539,  42  Am.  St.  Eep.  194. 
Tla.—Ex  parte  Harris,  26  Fla.  77,  7  So. 
1,  23  Am.  St.  Kep.  548,  6  L.  E.  A. 
713;    Ochus   v.   Sheldon,    12    Fla.    138. 
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Ga. — Augusta  South.  R.  Co.  f.  McDade, 
105  Ga.  134,  31  S.  E.  420.  la.— Fore- 
man t-.  Hunter,  59  Iowa  550,  13  N.  W. 
659.  Mass. — Northampton  v.  Smith,  11 
Mete.  390.  Minn. — Sjober'  r.  Nordin, 
26  Minn.  501,  5  N.  W.  7.  Miss. 
Ferguson  v.  Brown,  75  M.  .  214,  21 
So.  "603.  Mo.— Jim  v.  State,  .  Mo.  147. 
Neb. — Chicago,  etc.  E.  Co.  v.  Kellogg, 
54  Neb.  138,  74  N.  W.  403.  N.  Y. 
Matter  of  Hancock,  91  N.  Y.  284. 
Ohio.— State  r.  Winget,  37  Ohio  St. 
153.  Pa.— Philadelphia  v.  Fox,  64  Pa. 
169.  Tex.— Taylor  v.  Williams,  26  Tex. 
583;  Mclnnes  v.  Wallace  (Tex.  Civ. 
App.),  44  S.  W.  537.  Vt.— State  v. 
Sutton,  74  Vt.  12,  52  Atl.  116.  Wis. 
Hungerford   v.   Gushing,  2   Wis.  397. 

[a]  Property  Interest. — The  dis- 
qualifying interest  within  the  meaning 
of  the  law  is  a  property  interest.  "If 
the  nature  of  the  suit  is  such  that 
no  individual  property  interest  of  the 
judge  ...  is  involved  in  it  there 
can  be  no  disqualification."  Sauls  v. 
Freeman,  24  Fla.  209,  4  So.  525,  12 
Am.  St.  Rep.  190. 

[b]  Distinguished  From  Bias  or 
Prejudice.  —  Likewise  a  "sentimental 
interest,  or  an  interest  in  the  facts 
which  the  issues  make  it  necessary  for 
him  to  determine,  which  may  tend  to 
induce  him  to  give  more  weight  to 
the  evidence  for  one  party  than  to  the 
evidence  for  the  other,  respecting  such 
facts,  is  not  the  interest  which  will 
disqualify  him.  It  may  tend  to  show 
his  bias  or  prejudice,  and  he  may  be 
disqualifipd  on  that  ground,  but  it  will 
not  be  sufficient  to  disqualify  him  on 
the  ground  that  he  is  interested  in  the 
action,  or  in  the  results  thereof." 
Lassen  Irr.  Co.  v.  Superior  Court,  151 
Cal.   357,   90   Pac.   709. 

[c]  Officer  of  Church  by  Which 
Property  Is  Claimed. — (1)  Where  a 
legacy  is  given  to  a  religious  corpora- 
tion, of  which  the  judge  is  an  officer, 
it  cannot  be  said  that  he  is  interested 
within  the  meaning  of  the  statute.  He 
"has  nothing  to  gain  or  lose  by  this 
provision  for  the  church.  .  .  .  Senti- 
ment might  be  granted  by  the  bequest, 
but  no  pecuniary  interest  is  affected." 


JUDICIAL  OFFICERS 


651 


inj?  the  individiuil  rifjlits  of  the  juclge,^''  and  not  merely  the  crenoral  civio 
interest  whieh  he  has  as  a  citizen  or  member  of  the  couuuunity.^''     The 


In  re  Hopkins'  Will,  3  N.  Y.  Supp. 
661.  (2)  But  compare  State  ex  rcl. 
Colcord  V.  Young,  31  Fla.  594,  12  So. 
673,  34  Am.  St.  Rep.  41,  19  L.  K.  A. 
636,  where  a  judge,  who  was  one  of 
the  vestrymen  of  a  church,  who  were 
invested  with  all  its  property,  was  hold 
disqualified  to  act  in  the  probate  of  a 
will  in  which  the  church  was  named 
as  the  beneficiary,  the  court  saying 
that  the  fact  that  "the  interest  may 
not  be  beneficial  pecuniarily  to  the  in- 
dividual wardens  or  vestrymen  does 
not  make  it  any  the  less  a  property 
interest." 

[d]  A  judge  who  has  purchased 
property  at  a  sale  is  disqualified  to 
pass  upon  the  validity  of  such  sale. 
Nona  Mills  Co.  f.  Wingate,  51  Tex. 
Civ.  App.  609,  113  S.  W.  182. 

[e]  Where  the  judge  is  a  surety  on 
a  recoguizance  given  for  defendant's 
appearance  at  court  his  interest  iu  the 
matter  disqualifies  him  from  trying 
the  cause.  State  v.  Castleberry,  23  Ala. 
85. 

[f]  Interest  in  Costs. — Pecuniary  in- 
terest in  a  cause  or  proceeding  does 
not  refer  to  or  include  an  interest  in 
the  costs,  as  such  interest  contemplates 
a  loss  or  gain  dependent  upon  the  re- 
sult of  the  issue,  while  costs  are  fixed 
by  law  and  are  independent  of  the 
issue.  Wellmaker  v.  Terrell,  3  Ga. 
App.  791,  60  S.  E.  464.  But  see  Col- 
lingsworth County  V.  Myers  (Tex.  Civ. 
App.),  35  S.  W.  414. 

Disqualification  by  reason  of  inter- 
est in  an  estate,  see  infra,  IX,  B,  6,  a. 

[gl  Prosecution  for  Crime  Against 
Judge. — "The  fact  that  the  presiding 
judge  was  the  person  from  whom  the 
property  was  alleged  to  be  stolen  in 
an  indictment  for  theft,  is  not  a  good 
ground  of  disqualification,  because  he 
is  not  thereby  shown  to  be  'interested' 
in  the  'case,'  not  being  a  party  there- 
to or  lia  lis  to  any  loss  or  profit  there- 
from, otl  arwise  than  as  any  other  per- 
son in  the  bodv  politic."  Davis  r. 
State,  44  Tex.  523.  But  see  Ex  parte 
Cornwell,  144  Ala.  497,  39  So,  354. 
As  to  bias  of  judge,  see  infra,  this 
article. 

53.  Ala.— Bryce  v.  Burke,  172  Ala. 
219,   55  So.   635;   Fulton   i.  Longshore, 


150  Ala.  Oil,  40  So.  989;  Medlin  v. 
Taylor,  101  Ala.  239,  13  So.  310.  Colo. 
Cowie  V.  Means,  39  Colo.  1,  88  Pac. 
485;  Phillips  v.  Curley,  28  Colo.  34,  62 
Pac.  837.  Tex.— Taylor  v.  Williams,  26 
Tex.  583. 

[a]  A  political  interest  (1)  in  the 
cause  does  not  disqualify.  Lemon  v. 
Peyton,  64  Miss.  161,  8  So.  235.  (2) 
Bufi  a  judge  who  is  a  candidate  on  a 
ticket  is  not  qualified  to  hear  a  pro- 
ceeding instituted  for  the  purpose  of 
ordering  the  secretary  of  state  to  com- 
plete such  ticket  as  he  is  an  interested 
party.  Cowie  v.  M^eans,  39  Colo.  1,  88 
Pac.   485. 

[b]  The  Right  to  a  Judicial  Office 
Is  a  Property  Right. — "No  disqualifica- 
tion of  a  judge  can  be  so  obvious  and 
so  absolute  as  that  which  involves  the 
question  of  his  title  to  the  ofiSce  he 
Occupies.  When  that  is  questioned 
...  no  alternative  is  left  but  to  cer- 
tify his  disqualificatipn.-^'  Mag^-uder 
V.  Swann,  25  Md.  173. 

54.  Foreman  v.  Marianna,  43  Ark. 
324. 

[a]  In  Inhab.  of  Northampton  v. 
Smith,  11  Mete.  (Mass.)  390,  it  is  said 
in  regard  thereto:  "The  interest  of 
the  judge  was  supposed  to  arise  from 
the  fact,  that  he  was  one  of  the  in- 
habitants of  the  town  of  Amherst;  that 
there  were,  in  this  will,  many  be- 
quests to  charitable  purposes,  for  the 
use  and  benefit  of  classes  of  persons 
described  as  dwelling  in  eight  towns 
enumerated,  of  whieh  towns  Amherst 
is  one;  that  if  those  bequests  were 
beneficial  to  these  towns,  they  had  an 
interest,  in  their  corporate  capacity, 
in  establishing  the  bequests  and  of 
course  in  proving  the  will;  and  that 
by  means  thereof,  .  .  .  the  judge  of 
probate,  as  an  inhabitant  of  Amherst 
and  a  member  of  the  corporation,  had 
a  derivative  interest  in  the  same  be- 
quests. .  .  .  We  are  then  to  consider 
what  is  the  nature  of  the  interest, 
.  .  .  which  shall  take  the  case  out 
of  the  jurisdiction  of  the  judge.  .  .  . 
We  think  it  is  not  to  be  a  mere  pos- 
sible, contingent  interest;  not  an  in- 
terest in  the  question  or  general  sub- 
ject, to  which  the  matter  requiring  ad- 
judication   relates;    but     one     that     is 
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disqualifying  interest  must  be  direct.^^     A  contingent,^''  remote"  and 


visible,  demonstrable,  and  capable  of 
precise  proof.  .  .  .  It  is  not  the  bias 
or  prejudice  which  would  be  sufficient 
to  set  aside  a  juror.  ...  It  must  be 
a  pecuniary  or  proprietary  interest,  a 
relation  by  which,  as  a  debtor  or  cred- 
itor, an  heir  or  legatee,  or  otherwise, 
he  will  gain  or  lose  something  by  the 
result  of  the  proceedings,  in  contra- 
distinction to  an  interest  of  feeling, 
or  sympathy,  or  bias,  which  would  dis- 
qualify a  juror.  ...  It  must  be  cer- 
tain, and  not  merely  possible  or  con- 
tingent. ...  It  must  be  direct  and 
personal,  though  such  a  personal  in- 
terest may  result  from  a  relation,  which 
the  judge  holds  as  the  member  of  a 
town,  parish  or  other  corporation, 
where  it  is  not  otherwise  provided  by 
law,  if  such  corporation  has  a  pecun- 
iary or  proprietary  interest  in  the 
proceedings.  It  may  be,  and  probably 
is,  very  true,  as  the  human  mind  is 
constituted,  that  an  interest  in  a  ques- 
tion or  subject-matter,  arising  from 
feeling  and  sympathy,  may  be  more 
efficacious  in  influencing  the  judgment, 
than  even  a  pecuniary  interest;  but  an 
interest  of  such  a  character  would  be 
too  vague  to  serve  as  a  test  by  which 
to  decide  so  important  a  question  as 
that  of  jurisdiction;  it  would  not  be 
capable  of  precise  averment,  demonstra- 
tion and  proof;  not  visible,  tangible, 
or  susceptible  of  being  put  in  issue 
and  tried;  and  therefore  not  certain 
enough  to  afford  a  practical  rule  of 
action." 

55.  U.  S.— Middletown  Nat.  Bank  v. 
Toledo,  etc.  E.  Co.,  105  Fed.  547.  Ala. 
Ellis  V.  Smith,  42  Ala.  349.  Ark. 
Ferrell  v.  Keel,  103  Ark.  96,  146  S.  W. 
494;  Osborne  f.  Board  of  Improve- 
ment, 94  Ark.  563,  128  S.  W.  357.  Cal. 
Mever  v.  City  of  San  Diego,  121  Cal. 
102,  53  Pac.  434,  66  Am.  St.  Eep.  22, 
41  L.  K.  A.  762;  Scadden  Flat  Gold- 
Min.  Co.  V.  Scadden,  121  Cal.  33,  53 
Pac.  440;  Oakland  v.  Oakland  \yater 
Front  Co.,  118  Cal.  249,  50  Pac.  268. 
Fla.— State  v.  Call,  41  Fla.  442,  26  So. 
1014,  79  Am.  St.  Kep.  189;  Trustees 
Internal  Imp.  Fund  v.  Bailey,  10  Fla. 
213.  Mass. — Northampton  v.  Smith,  11 
Mete.  390.  Mont.— State  v.  Woody,  14 
Mont.  455,  36  Pac.  1043.  Nev.— State 
f.  Noyes,  25  Nev.  31,  56  Pac.  946. 
N.  J.— Peck  V.  Essex  County,  20  N.  J. 
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L.  457.  N.  Y.— Matter  of  Hancock,  91 
N.  Y.  284;  Matter  of  Ryers,  72  N.  Y. 
1,  28  Am.  Rep.  88.  Ohio.— State  v. 
Winget,  37  Ohio  St.  153.  Pa.— Phila- 
delphia V.  Fox,  64, Pa.  169.  Tex.— New 
Odorless  Co.  V.  Wisdom,  30  Tex.  Civ. 
App.  224,  70  S.  W.  354;  Houston 
Cemetery  Co.  v.  Drew,  13  Tex.  Civ. 
App.  536,  36  S.  W.  802;  Kemp  V. 
Wharton  County  Bank,  4  Tex.  Civ. 
App.  648,  23  S.  W.  916.  W.  Va.— For- 
est Coal  Co.  V.  Doolittle,  54  W.  Va. 
210,  46  S.  E.  238. 

[a]     Interest     as    Riparian     Owner. 

Where  the  action  is  brought  to  deter- 
mine defendant's  right  to  divert  water 
of  a  river,  a  judge  who  is  a  riparian 
owner  is  disqualified  from  hearing  the 
cause,  as  under  such  circumstances  he 
has  a  direct  and  immediate  interest  in 
the  matters  involved  and  such  inter- 
est is  of  pecuniary  concern  to  him. 
City  of  Los  Angeles  V.  Dehy,  169  Cal. 
234^  146  Pac.  662. 

56.  Cal. — Oakland  v.  Oakland  Water 
Front  Co.,  118  Cal.  249,  50  Pac.  268, 
Ga. — Augusta  S.  R.  Co.  v.  McDade,  105 
Ga.  134,  31  S.  E.  420.  Mass.— Inhab. 
of  Northampton  v.  Smith,  11  Mete.  390. 
N.  J.— Peck  V.  Essex  County,  20  N.  J. 
L.  457.  N.  Y.— People  v.  Whitridge, 
144  App.  Div.  493,  129  N.  Y.  Supp. 
300.  Tex. — Glavecke  v.  Tijirina,  24  Tex. 
663. 

57.  Ala. — Ex  parte  State  Bar  Assn., 
92  Ala.  113,  8  So.  768,  12  L.  R.  A. 
134.  Cal. — Meyer  v.  City  of  San  Diego, 
121  Cal.  102,  53  Pac.  434,  66  Am.  St. 
Rep.  22,  41  L.  R.  A.  762,  Fla.— State 
r.  Call,  41  Fla.  442,  26  So.  1014,  79  Am. 
St.  Rep.  189.  Me.— State  v.  Intoxicat- 
iug  Liquors,  54  Me.  564.  Mass. — Bar 
Association  v.  Casey,  211  Mass.  187,  97 
N.  E.  751.  Minn. — Minneapolis  v.  Wil- 
kin, 30  Minn.  140,  14  N.  W.  581.  Mo. 
In  re  Marshall,  178  Mo.  16,  160  S.  W. 
531;  Bowman's  Case),  67  Mo.  146. 
Okla.— Holt  V.  Holt,  23  Okla.  639,  102 
Pac.  187.  Tex. — Houston  Cemetery  Co, 
17.  Drew,  13  Tex.  Civ.  App.  536,  36 
S.  W.  802. 

[a]  Street  Improvement  Assessment. 
A  chancellor's  interest  in  a  suit  brought 
to  enforce  the  payment  of  certain  as- 
sessments for  street  improvements  in 
the  district  in  which  the  chancellor's 
real  property  is  located  "is  at  most 
only  a  remote  interest  and  not  a  direct 
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collateral  interest  in  the  aetion^^  is  not  sufficient  to  disqualify  him. 

The  disqualifying  interest  must  not  he  merely  an  interest  in  th« 
question  involved  in  the  action,  hut  an  interest  in  the  suhjeet- 
matter  to  he  determined  therehy,^''  even  though  the  judge  is  a  party 
to  a  similar  hut  wholly  independent  suit  which  would  in  no  wise  be 
affected  by  the  judgment  in  the  case  before  him.""  But  the  amount  of 
the  judge's  interest  is  not  material."^ 

b.  As  Resident  and  Taxpayer.  —  A  judge  who  has  no  other  or 
greater  interest  in  the  disposition  of  a  pending  cause  than  as  a  resident 
and  taxpayer  is  not  disqualified.^^    And  in  some  jurisdictions  the  stat- 


one. "  Osborne  t\  Board  of  Imp.  of 
Pav.  Dist.,  94  Ark.  563,  128  S.  W. 
357. 

58.  Conn. — Clyma  v.  Kennedy,  64 
Conn.  310,  29  Atl.  539,  42  Am.  St. 
Rep.  194.  N.  Y.—In  re  Ryers,  72  N.  Y. 
1,  28  Am.  Rep.  88.  Tex.— Meyers  v. 
Bloon,  20  Tex.  Civ.  App.  554,  50  S.  W. 
217;  Reed  v.  State,  11  Tex.  App.  587. 
Wis.— State  v.  Nvgaard,  159  Wis.  396, 
150  N.  W.  513. 

[a]  The  fact  that  a  judge  by  virtue 
of  his  office  manages  the  financial  af- 
fairs of  the  county  does  not  disqualify 
him  from  presiding  in  a  case  brought 
against  a  railway  company  of  which 
such  county  is  a  stockholder,  as  he 
has  no  personal  or  pecuniary  interest  in 
the  result  of  the  action.  Augusta 
South.  R.  Co.  V.  McDade,  105  Ga.  134, 
31    S.   E.   420. 

[b]  Nor  is  a  judge  in  whom  the 
title  to  a  schoolhouse  is  vested  in  his 
official  capacity  disqualified  to  try  a 
charge  of  defacing  the  school  housa 
building.  Clark  r.  State,  23  Tex.  App. 
260,   5   S.   W.   115. 

59.  Ala.— Medlin  v.  Tavlor,  101  Ala. 
239,  13  So.  310.  Cal.— North  Bloom- 
field  G.  M.  Co.  r.  Keyser,  58  Cal.  315. 
N.  Y. — People  r.  Edmonds,  15  Barb. 
529.  Okla.— Holt  r.  Holt,  23  Okla.  639, 
102  Pac.  187.  Tex.— McFaddin  r.  Pres- 
ton, 54  Tex.  403.  W.  Va.— Cheuveront 
r.  Horner,  62  W.  Va.  476,  59  S.  E. 
964;  Forest  Coal  Co.  V.  Doolittle,  54 
W.  Va.  210,  46  S.  E.  238. 

60.  Southern  Cal.  M.  R.  Co.  v.  San 
Bernardino  Nat.  Bank,  100  Cal.  316,  34 
Pac.   711. 

[a]  But  in  Moses  r.  Julian,  45  N.  H. 
52,  84  Am.  Dec.  Ill,  it  is  said  that 
''where  the  judge  has  a  law  suit  pend- 
ing or  impending  with  another  person, 
which  rests  upon  a  like  state  of  facts, 
or   upon    the   same   points   of   law,   as 


that  pending  before  him;  this  is  a  valid 
disqualification." 

61.  Ark.— Ferrcll  v.  Keel,  103  Ark. 
96,  146  S.  W.  494.  Cal.— Adams  v. 
]\'Unor,  121  Cal.  372,  53  Pac.  815.  Ind. 
Metsker  v.  Whitsell,  181  Ind.  126,  103 
N.  E.  1078.  Kan.— Tootle  r.  Berklev, 
60  Kan.  446,  56  Pac.  755.  N.  H. 
Moses  r.  Julian,  45  N.  H.  52,  84  Am. 
Dec.  114.  N.  Y.— People  v.  Whitridge, 
144  App.  Div.  493,  129  N.  Y.  Supp. 
300.  Tex.— El  Paso  v.  Ft.  Dearborn 
Nat.  Bank  (Tex.  Civ.  App.),  71  S.  W. 
799. 

[a]  "It  is  the  interest  that  dis- 
qualifies the  judge;  though  it  be  ever 
so  small  and  trifiing,  it  is  sufficient." 
Priddy  v.  Mackenzie,  205  Mo.  181,  103 
S.  W.  968. 

[b]  The  "minds  of  men  are  so  dif- 
ferently affected  by  the  same  degrees 
of  interest  that  it  has  been  found  im- 
possible to  draw  a  satisfactory  line. 
Any  interest,  therefore,  however  small, 
has  been  held  sufficient  to  render  a 
judge  incompetent."  Pearce  r.  At- 
wood,  13  Mass.  324,  340. 

[c]  Liability  to  Costs. — Where  suit 
is  brought  by  a  county  official  against 
the  county,  the  county  judge  and  the 
county  commissioner  for  a  balance  due 
on  salary,  the  county  judge  "was  dis- 
qualified to  hear  and  determine  this 
cause,  or  make  any  order  therein; 
.  .  .  he  was  interested  therein  to 
the  extent  of  the  costs  of  making  him 
a  party  and  serving  him  with  citatiou; 
and  this,  we  think,  was  sufficient  in- 
terest to  disqualify  him  from  sitting 
as  judge  in  the  case  for  any  purpose 
whatever."  Collingsworth  Countv  i". 
Myers  (Tex.  Civ.  App.),  35  S.  W."414. 
But  see  Wellmaker  r.  Terrell,  3  Ga. 
App.  791,  60  S.  E.  464. 

62.  Ala. — Fulton  v.  Longshore,  156 
Ala.  611,  46  So.  989.    Ark.— Foreman  v. 
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ute  expressly  provides  that  judges  shall  not  be  disqualified  by  reason 
of  interest  common  to  all  taxpayers.''"  Such  statutes,  however,  must 
be  strictly  construed  and  are  applicable  only  to  cases  which  come  clearly 
within  their  letter  and  spirit.''"*  Neither  the  fact  that  the  city  or  county 
in  which  the  trial  judge  resides^^  or  is  a  taxpayer,'^''  is  interested  in  the 


Marianna,  43  Ark.  324.  Cal. — Higging 
■V.  San  Diego,  126  Cal.  308,  58  Pae. 
700,  59  Pac.  209;  Oakland  v.  Oakland 
Water  Front  Co.,  118  Cal.  249,  50  Pac. 
268.  Ind.— Metsker  v.  Whitsell,  181 
Ind.  126,  103  N.  E.  1078.  la.— Laplant 
V.  City  of  Marshalltown,  134  Iowa  261, 
111  N.  W.  816.  Me.— State  v.  Bangor, 
98  Me.  114,  56  Atl.  589;  State  v.  Craig, 
80  Me.  85,  13  Atl.  129.  Mass.— North- 
ampton V.  Smith,  11  Mete.  390.  Minn. 
Minneapolis  v.  Wilkin,  30  Minn.  140, 
14  N.  W.  581;  State  v.  Macdonald,  26 
Minn.  445,  4  N.  W.  1107.  Miss.— Fer- 
guson V.  Brown,  75  Miss.  214,  21  So. 
603.  Nev.— State  v.  Noves,  25  Nev.  31, 
56  Pac.  946.  N.  C— White  v.  Lane,  153 
N.  C.  14,  68  S.  E.  895.  Ohio.— Clermont 
County  Comrs.  r.  Lvtle,  3  Ohio  289. 
Okla.— Lawton  E.  T.  Ey.  Co.  v.  City  of 
Lawton,  31  Okla.  458,  122  Pac.  212. 
Pa. — In  re  Huntingdon  County  Line,  14 
Pa.  Super.  571.  Tex.— Oak  Cliff  v. 
State,  97  Tex.  391,  79  S.  W.  1068; 
Dallas  V.  Peacock,  89  Tex.  58,  33  S.  W. 
220;  Nalle  v.  City  of  Austin,  41  Tex. 
Civ.  App.  423,  93  S.  W.  141;  Thorn- 
burgh  V.  City  of  Tyler,  16  Tex.  Civ. 
App.  439,  43  S.  W.  1054. 

63.  Cal. —  Meyer  v.  City  of  San 
Diego,  121  Cal.  102,  53  Pac.  434,  66 
Am.  St.  Eep.  22,  41  L.  E.  A.  762. 
Conn. — New  Hartford  r.  Canaan,  52 
Conn.  158;  Hawley  v.  Baldwin,  19 
Conn,  584.  Fla.— State  v.  Call,  41  Fla. 
442,  26  So.  1014,  79  Am.  St.  Eep. 
189.  Me. — State  r.  Intoxicating  Liquors, 
54  Me.  564.  Mass. — Com.  r.  Fletcher, 
157  Mass.  14,  31  N.  E.  687;  Hanseomb 
f.  Eussell,  11  Gray  373;  Com.  v.  Emery, 
11  Cush.  406.  Minn. — Minneapolis  v. 
Wilkin,  30  Minn.  140,  14  N.  W.  581. 
N.  J.— State  r.  Crane,  36  N.  J.  L.  394. 
W.  Va.— Wheeling  v.  Black,  25  W.  Va. 
266.  Wis.— Jefferson  v.  Milwaukee,  20 
Wis.  139. 

[a]  "It  is  competent  for  the  legis- 
lature to  provide  that  where  the  in- 
terest of  a  person  is  merely  that  of  a 
corporator  or  taxpayer  of  a  municipal 
corporation,  it  shall  constitute  no  dis- 
qualification. .  .  .  This  does  not  in- 
fringe upon  the  constitutional  right  of 
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a  party  to  an  impartial  tribunal  to 
hear  his  cause.  Public  policy  and  the 
necessities  of  the  case  require  that 
this  should  be  so.  The  ground  upon 
which  such  ruling  is  usually  placed  is 
that  such  an  interest  is  so  remote,  in- 
direct, and  slight  that  it  may  be  fairly 
supposed  to  be  incapable  of  affecting 
the  judgment  or  influencing  the  con- 
duct." City  of  Minneapolis  V.  Wilkin, 
30  Minn.  140,  14  N.  W.  581. 

64.  See   the   eases   infra,   this   note. 

[a]  Such  statutes  "are  in  deroga- 
tion of  the  common-law  rule,  and  .  .  . 
where  in  any  litigation  there  is  any 
certain,  definable,  pecuniary,  or  pro- 
prietary interest  or  relation  which  will 
be  directlj  affected  by  the  judgment 
that  may  be  rendered,  in  every  such 
case  without  exception  .  .  .  the  dis- 
qualification of  the  judge  is  held  to 
exist."  Meyer  v.  City  of  San  Diego, 
121   Cal.   102,  53   Pac.  434. 

[b]  Under  a  statute  providing  that 
a  judge  shall  not  be  disqualified  to 
act  in  causes  in  which  the  county  or 
municipal  corporation,  of  which  he  is 
a  resident  and  taxpayer,  is  a  party,  a 
judge  who  is  a  property  owner  in  a 
school  district  is  disqualified  to  try  an 
action  to  levy  a  special  school  tax,  as 
a  school  district  is  not  within  the  pur- 
view of  the  statute.  State  v.  Call,  41 
Fla.  442,  26  So.  1014,  79  Am.  St.  Eep. 
189. 

65.  Ark. — Foreman  v.  Marianna,  43 
Ark.  324.  Mass. — Com.  v.  Worcester, 
3  Pick.  462.  N.  J. — Burlington  County 
r.  Fennimore,  1  N.  J.  L.  293.  Ohio. 
Clermont  County  Comrs.  r.  Lytle,  3 
Ohio  289.  Pa. — In  re  Huntingdon  Co. 
Line,  14  Pa.  Super.  571.  Tex.— Thorn- 
burgh  V.  Tyler,  16  Tex.  Civ.  App.  439, 
43  S.  W.  1054. 

Contra,  Jefferson  v.  Milwaukee,  20 
Wis.  139. 

66.  Ala. — McConnell  v.  Goodwin,  189 
Ala.  390,  66  So.  675.  Conn.— Church  V. 
Norwich,  Kirby  140.  la. — Laplant  V. 
City  of  Marshalltown,  134  Iowa  261, 
111"  N.  W.  816.  Pa. — Com.  v.  Dolaniater, 
145  Pa.  210,  22  Atl.  1098.     Tex.— Dal- 
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ponding  cause,  nor  the  contingency  of  a  possible  future  increase  or  de- 
crease of  taxation  dependent  upon  the  outcome  of  the  action/''  though 
as  to  the  latter  proposition  there  are  authorities  to  the  contrary,"^  consti- 
tute grounds  of  dis4ualification.  So  too,  a  judge's  interest  arising  from 
a  possible  gain  through  the  collection  of  fines  and  penalties  by  the  mu- 
nii-ipality  or  county,  of  which  the  judge  is  a  resident  and  taxpayer,  is 
not  sufficient  to  disqualify  him.^^     Nor,  it  is  held,  is  it  material  that 


las  V.   Peacock,   89   Tex.   58,   33   S.  W. 
220. 

[a]  Where  "a  siiit  is  instituted 
against  a  county  or  municipal  corpora- 
tion to  est;il)lish  a  liability,  such  as 
a  suit  to  obtain  a  judgment  for  dam- 
ages or  a  liability  against  the  corpora- 
tion, the  judge,  though  a  taxpayer  of 
the  county  or  municipality  is  not  dis- 
qualified to  sit  iu  the  trial  of  the 
cause."  State  ex  rel.  Hart  v.  Call,  41 
Fla.  442,  26  So.  1014. 

67.  Higgins  v.  San  Diego,  126  Cal. 
308,  58  Pac.  700,  59  Pac.  209;  Oakland 
r.  Oakland  Water  Front  Co.,  118  Cal. 
249,  50  Pac.  268;  Lawton,  etc.  Ey.  Co. 
f.  City  of  Lawton,  ?A  Okla.  458,  122 
Pac.  212. 

[a]  "Every  magistrate,  like  other 
citizens,  is  a  stockholder  as  it  respects 
the  funds  of  the  state  and  subject  to 
proportional  loss  or  gain  by  public 
prosecutions.  Yet  this  trilling  state  in- 
terest in  effect  is  just  nothing.  .  .  . 
If  the  justice  is  rich,  it  is  beneath  his 
consideration;  if  poor,  his  proportion 
of  the  tax,  to  be  saved  or  lost,  is 
entirely  nominal  and  though  it  be  pos- 
sible, it  may  sometimes  have  an  in- 
fluence, that  is  not  the  ordinary  effect, 
and  in  no  case  are  these  trials  final 
against  the  respondent.  If  all  crim- 
inal trials  could  be  purified  of  the 
least  scintilla  of  interest  that  the  judge 
or  justice  has,  it  might  be  well  enough 
for  the  legislature  or  court  to  do  it; 
but  as  they  cannot,  to  endeavor  to 
lessen  the  interest  of  the  justice,  when 
it  is  so  minute  already  that  it  will 
require  the  philosopher's  principle  of 
the  divisibility  of  matter,  to  do  it,  yet 
it  cannot  be  annihilated.  It  would  be 
sacrificing  convenient  practice  to  use- 
less theory  to  attempt  it,  besides  the 
trouble  and  expense  of  going  abroad 
for  a  justice  to  regulate  the  police  of 
a  town.  These  traveling  justices  which 
this  doctrine  would  create,  would  not 
bo  so  likely  to  know  the  character  of 
the  party  and  witnesses,  and  therefore 


not  so  likely  to  do  justice  in  these 
petty  offenses."  State  v.  Batchelder, 
6  Vt.  479. 

[b]  The  fact  that  the  judge  owns 
real  property  within  the  city  limits  does 
not  disqualify  him  from  trying  a  con- 
demnation proceeding  instituted  by  the 
city.  Citv  of  Los  Angeles  i".  Pomeroy, 
133  Cal.  529,  65  Pac.  1049. 

[c]  A  judge  who  is  a  taxpayer  of  a 

city  is  not  disqualified  from  trying  a 
cause  to  enjoin  the  city  from  entering 
into  a  contract  for  the  construction  of 
water  works  upon  the  ground  that  the 
city  council  might  issue  municipal 
bonds  for  that  purpose  and  has  the 
implied  power  to  levy  a  special  tax  on 
all  the  property  owners  in  order  to 
pay  the  interest  and  ultimately  redeem 
the  bonds.  State  v.  Noyes,  25  Nev.  31, 
56  Pac.  946. 

68.  Jefferson  v.  Milwaukee,  20  Wis. 
139. 

[a]  In  Peck  v.  Freeholders  of  Es- 
sex, 21  N.  J.  L.  656,  the  court  holding 
the  judge  disqualified  by  reason  of  a 
possible  gain  or  loss  as  a  taxpayer 
says:  "The  judge  who  tried  the  cause 
at  the  circuit  was  interested  in  ths 
event  of  the  suit,  which  was  brought 
on  a  collector's  bond  by  the  board 
of  chosen  freeholders  of  the  county  of 
Essex,  for  the  use  of  the  county.  'The 
judge  was  an  inhabitant,  a  freeholder 
and  a  taxpayer  in  the  same  county.  If 
the  suit  should  terminate  against  the 
plaintiffs,  the  judge  would  be  the  loser, 
by  the  amount  of  his  proportion  of  the 
tax  required  to  make  up  the  loss,  and 
if  in  favor  of  the  county,  he  would 
be  the  gainer  by  the  same  proportion, 
so  that  at  all  events  he  must  either 
gain  or  lose  and  so  be  interested  in 
the  event  of  the  suit,  and  thus  dis- 
qualified  to   sit   in   judgment   thereon." 

69.  Cal.— Jji  re  Guerrero,  69  Cal.  88. 
10  Pac.  261.  Conn.— Kilbourn  r.  State. 
9  Conn.  560.  Del.— State  v.  Lvnn.  3 
Penne.  316,  51  Atl.  878.  Me.— State  r. 
Craig,    80    Me.    85,    13   Atl.    129;    State 
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the  judge's  fee  is  contingent  upon  the  result  of  the  trial,'^  or  that  the 
fine  in  ease  of  conviction  goes  to  the  salary  fund  out  of  which  the  judge 
receives  his  compensation.'^  But  where  the  action  directly  involves  the 
imposition  of  a  tax  upon  the  judge's  property  he  is  disqualified,  al- 
though his  interest  arises  from  the  fact  of  his  being  a  resident  and  tax- 
payer of  a  county  or  municipality." 

Hence,  a  judge  who  is  a  taxpayer  of  a  city  is  disqualified  to  act  in 
a  suit  to  determine  the  legality  of  a  city  ordinance  authorizing  the  is- 
suance of  bonds,^^  and  a  judge  who  owns  property  in  a  municipality  is 
di?-xiualified  to  hear  and  determine  an  action  to  dissolve  such  municipal 
corporation  and  to  enjoin  its  officers  from  collecting  taxes  from  the 
property  owners.''^  But  a  judge  as  resident  of  a  municipality  is  not 
disqualified  to  hear  an  application  for  the  annexation  of  territory  to 
such  municipality."^ 

As  Stockholder  of  Corporation.  —  A  judge  holding  shares  of  a  private 
corporation  ordinarily  is  disqualified  to  try  a  case  involving  property 
rights  of  such  corporation,^^  even  though  it  is  not  a  party  to  the  ac- 


r.  Intoxicating  Liquors,  54  Me.  564. 
Mass. — Com.  f.  Fletcher,  157  Mass.  14, 
31  N.  E.  687;  Hanscomb  r.  Eussell,  11 
Gray  373;  Com.  v.  Emery,  11  Cush. 
406;  Com.  v.  Worcester,  3  Pick.  462. 
Ohio. — Thomas  v.  Mt.  Vernon,  9  Ohio 
290.  Vt.— Colgats  v.  Hill,  20  Vt.  56; 
State  V.  Batchelder,  6  Vt.  479. 

[a]  A  judge  "is  competent  to  sit 
in  a  liquor  case,  whether  the  city, 
county  or  state  is  interested-  in  the 
penalty  and  costs,  though  he  be  a  resi- 
dent and  taxpayer  in  such  city.  The 
costs  are  a  part  of  the  penalty  or  pun- 
ishment." State  f.  Severance  (Me.), 
4  Atl.  560. 

70.  Com.   V.   Keenan,   97   Mass.   589. 
[a]     "The  fees  which  the  law  gives 

for  the  performance  of  official  duties 
in  relation  to  civil  or  criminal  pro- 
ceedings, do  not  constitute  an  interest 
in  the  proceedings.  They  are  to  be  re- 
garded simply  as  an  equivalent  for  the 
service  performed.  A  magistrate  is 
not  disqualified  to  render  a  judicial  de- 
cision because  he  may  thereby  make 
further  official  action  necessary  for 
which  he  will  receive  the  appropriate 
compensation  in  fees."  Com,  v.  Keen- 
an, 97  Mass.  589. 

71.  In  re  Guerrero,  69  Cal.  88,  10 
Pac.  261;  Bennett  v.  State,  4  Tex.  App. 
72. 

72.  Austin  v.  Nalle,  85  Tex.  520,  22 
S.  W.  668;  "Wetzel  v.  State,  5  Tex.  Civ. 
App.  17,  23  S.  W.  825.  But  see  contra, 
Wade   V.   Travis,  72   Fed,  985,  reversed 
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on    other   points   in   174  IT.   S.    499,   19 
Sup.    Ct.   715,   43   L.   ed.    1060. 

[a]  Where  "suit  is  instituted  to  re- 
strain the  collection  of  a  tax  fixed  and 
ascertained  and  resting  upon  the  tax- 
able property  of  a  county  or  municipal 
corporation,  then  the  judge  who  owns 
taxable  property  in  the  county  or  cor- 
poration would  be  disqualified  as  hav- 
ing a  direct  interest  in  the  result  of 
the  litigation  before  him."  State  v. 
Call,  41  Fla.  442,  26  So.  1014,  79  Am. 
St,  Eep.  189. 

73.  Holland  v.  Cranfeill  (Tex.),  167 
S.  W.  308;  Nalle  v.  City  of  Austin  (Tex. 
Civ,  App.),  21  S.  W.  375. 

[a]  Tn  Wade  v.  Travis,  72  Fed.  985 
(reversed  on  other  grounds  in  174  U.  S. 
499,  19  Sup.  Ct.  715,  43  L,  ed,  1060), 
which  was  such  a  case  the  court  says: 
"Authorities  examined  by  the  court 
leave  the  question  in  some  doubt  and 
for  the  purpose  of  having  it  definitely 
determined  by  an  appellate  tribunal  we 
have  concluded  to  hold  that  disqualifi- 
cation on  the  part  of  the  district  judge 
does  not  exist." 

74.  State  v.  Cisco  (Tex,  Civ.  App.), 
33  S.  W,  244;  Wetzel  v.  State,  5  Tex, 
Civ,  App.   17,  23  §.  W.  825, 

75.  Foreman  v,  Marianna,  43  Ark. 
324;  Oak  Cliff  v.  State,  97  Tex,  391,  79 
S.   AV.  1068. 

76.  Cal.— Adams  t;.  Minor,  121  Cal.  372, 
53  Pac.  815,  Fla.— State  v.  Young,  31 
Fla,  594,  12  So,  673,  34  Am.  St.  Rep. 
41,  19  L.  R.  A,  636,     Ga.— Johnson   v. 


JUDICIAL  OFFICERS 


657 


tion/"  But  where  the  financial  condition  of  the  corporation  of  wliieh 
the  judge  is  a  stockholder  could  not  be  substantially  affected  by  the 
disposition  of  the  cause,  he  is  not  disqualified/^  A  judge  who  is  the 
holder  of  a  benefit  certificate  in  a  mutual  insurance  company  is  dis- 
qualified to  try  an  action  brought  upon  another  benefit  certificate 
against  the  same  company."  But  a  judge  is  not  disqualified  to  try  a 
case  by  reason  of  the  fact  that  he  is  a  stockholder  in  a  corporation  to 
which  one  of  the  parties  is  indebted,^"  or  that  he  formerly  had  been 
connected  with  a  corporation,  the  property  of  which  is  involved  in  the 
action." 


Marietta,  etc.  R.  R.,  70  Ga.  712.  Mich. 
Kittridge  r.  Kinne,  80  Mich.  200,  44 
N.  W.  1051.  Mo. — Bowman's  Case,  67 
Mo.  146.  Nev.— State  r.  Mack,  26  Nev. 
430,  69  Pac.  862.  N.  Y.—In  re  Dodge 
&  Stevenson  Mfg.  Co.,  77  N.  Y.  101; 
In  re  Reddish,  49  Hun  612,  2  N.  Y. 
Supp.  259.  Ohio.— Gregory  v.  Cleve- 
land, C.  &  C.  R.  Co.,  4  Ohio  St.  675. 
Tex.— Williams  v.  City  Nat.  Bank  (Tex. 
Civ.  App.),  27  S.  W.  147.  Vt.— Sears- 
burgh  Turnpike  Co.  v.  Cutler,  6  Vt. 
315. 

fa]  He  is  disqualified  to  act  upon  a 
claim  of  such  corporation  against  an 
estate.  State  r.  Mack,  26  Nev.  430,  69 
Pac.  862. 

[b]  Dedication.— Every  stockholder 
of  a  corporation  "has  a  present  pecun- 
iar}' interest  in  property  of  the  cor- 
poration that  is  dedicated  to  public 
use.  When  the  legal  effect  of  a 
dedication  by  a  corporation  is  litigated, 
any  person  who  was  a  stockholder 
when  the  dedication  was  made  is  dis- 
qualified to  determine  judicially  the 
legal  effect  of  the  dedication."  State 
ex  rel.  Adams  r.  Call,  59  Fla.  610,  51 
So.  537. 

[c]  He  is  not  competent  to  issue  a 
writ  of  attachment  in  an  action  in 
which  the  bank  of  which  he  is  director 
and  stockholder  is  interested.  "The 
solvency  of  the  securities  and  the  suf- 
ficiency of  the  bond  had  to  be  passed 
upon  by  him.  .  .  .  This  was  illegal." 
King  r.   Thompson,   59   Ga.   380. 

[d]  But  the  fact  that  his  name  ap- 
pears on  the  articles  of  incorporation 
as  a  subscriber  is  immaterial  where  in 
fact  he  did  not  take  the  stock.  Andes 
r.  Elv,  158  U.  S.  312,  15  Sup.  Ct.  954, 
39  L.  ed.  996. 

77.  Adams  v.  Minor,  121  Cal.  372, 
53  Pac.  815,  involving  validity  of 
bonds  some  of  which  were  held  by  bank 

12 


of    which    judge     was    a     stockholder, 
though  such  bank  was  not  a  party. 

78.  Hyde  Park  Lumber  Co.  v.  Shep- 
ardson,  72  Vt.  188,  47  Atl.  826. 

[a]  A  judge  is  not  disqualified  from 
issuing  a  citation  on  a  petition  for  the 
appointment  as  guardian  of  a  corpora- 
tion of  which  he  is  a  stockholder.  Mat- 
ter of  Estate  of  Leonard,  95  Mich,  295, 
54  N.  W.  1082. 

79.  It  is  "quite  evident  that  tho 
Woodmen  of  the  World  is  a  mutual  in- 
surance company,  that  its  assets  aro 
the  property  of  the  holders  of  benefit 
certificates  issued  by  the  order,  and 
any  judgment,  which  requires  the  order 
to  pay  a  sum,  or  releases  the  order 
from  payment,  must  affect  the  ass-ets 
of  the  order,  and  consequently  directly 
affects  each  benefit  certificate  in  the 
hands  of  the  owner."  Sovereign  Camp 
V.  H£.X   (Tex.),  120  S.  W.  539. 

[a]  A  judge  who  is  the  holder  of  a 
policy  of  a  mutual  life  insurance  com- 
pany, by  which  the  company  agreed  to 
pay  to  his  widow  a  certain  sum  as  well 
as  to  pay  to  him  at  the  end  of  twenty 
years,  if  living,  the  share  of  the  ac- 
cumulated profits  of  the  company  ap- 
portionable  to  the  policy,  has  such  an 
interest  in  the  result  of  a  suit  on  a 
policy  issued  by  the  company  as  to 
disqualify  him  from  trving  it.  New 
York  Life  Ins.  Co.  r.  Sides,  46  Tex. 
Civ.  App.  246,  101  S.  W.  1163. 

80.  Webb  r.  Town  of  Eutaw,  9  Ala. 
App.  474,  63  So.  687.  Compare  Ander- 
son V.  Com.  (Ky.),  117  S.  W.  364, 
holding  the  judge  disqualified  for  bias, 
because  he  was  a  stockholder  in  a 
corporation  which  was  a  large  creditor 
of  the  bank  which  the  defendant  was 
charged  with  having  wrecked.  As  to 
bias,  see  infra,  IX,  B,  7. 

81.  Cal.— Scadden  F.  G.  Min.  Co.  v. 
Scadden,    121    Cal.   33,     53     Pac.     440. 
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As  Member  of  Bar  Association.  —  A  judge  as  member  of  a  bar  asso- 
ciation has  no  such  interest  in  a  proceeding  instituted  by  such  associa- 
tion against  an  attorney  for  the  purpose  of  disbarment  as  will  dis- 
qualify him,^^  although  the  dues  paid  by  the  judge  may  have  to  be  ap- 
propriated to  the  payment  of  costs  in  such  a  proceeding.^^ 

4.  Relationship.  —  a.  To  Party.  —  The  relationships  of  a  judge 
within  the  degrees  specified  in  the  statute  to  one  of  the  parties  renders 
him  disqualified  to  try  a  cause,®*  and  whenever  the  statute  defines  the 
disqualifying  degrees  of  relationship,  it  impliedly  excludes  more  dis- 
tant degrees  from  operating  as  ground  of  disqualification.®^ 

In  a  number  of  jurisdictions  the  word  "party"  is  held  to  embrace 
every  person  who,  though  not  a  party  of  record,  is  directly  affected  by 
the  outcome  of  the  action  and  a  relationship  of  the  judge  to  such  per- 
son disqualifies  him  to  act  in  the  cause,®^    Pursuant  to  such  construc- 


Ga. — Johnson  f.  Marietta  &  N.  G.  E.  R-, 
70  Ga.  712.  N.  Y. — Palmer  v.  Law- 
rence, 5  N.  Y.  389. 

[a]  A  judge,  who  formerly  owned 
stock  of  a  corporation  and  was  an  offi- 
cer thereof  is  not  disqualified  to  try 
a  case  in  which  such  corporation  is  in- 
terested, although  he  may  be  held  liable 
for  ultra  vires  acts  of  the  corporation; 
"it  will  be  time  enough  for  the  judge 
to  hold  himself  disqualified  when  a  suit 
is  brought  against  him  to  recover  a 
jiersonal  judgment."  Nicholson  V. 
Showalter,  83  Tex.  99,  18  S.  W.  326. 

82.  Ala. — Ex  parte  State  Bar  Assn., 
92  Ala.  113,  8  So.  768,  12  L.  E.  A. 
134.  Mass. — Bar  Association  v.  Casey, 
211  Mass.  187,  97  N.  E.  751.  Mo. 
In  re  Marshall,  178  Mo.  16,  160  S.  W. 
531;  Bowman's   Case,   67  Mo.   146. 

83.  Ex  parte  State  Bar  Assn.,  92 
Ala.   113,   8   So.   768,   12   L.  E.  A.   134. 

84.  Ala.— State  v.  Pitts,  139  Ala. 
152,  36  So.  20;  Hooks  v.  Barnett's 
Exr.,  38  Ala.  607.  Ark.— Kelly  v. 
Neely,  12  Ark.  657,  56  Am.  Dec.  288. 
Cal. — Eobinson  v.  Southern  Pac.  Co., 
105  Cal.  526,  38  Pac.  94,  28  L.  E.  A. 
773;  Howell  v.  Budd,  91  Cal.  342,  27 
Pac.  747;  People  v.  De  La  Guerra,  24 
Cal.  73.  Conn.— Nettleton  v.  Nettle- 
ton,  17  Conn.  542;  Church  v.  Norwich, 
Kirby  140.  Del. — Bayard  v.  McLane, 
3  Harr.  139.  Fla.— State  v.  Wall,  41 
Fla.  463,  28  So.  1020,  79  Am.  St.  Eep. 
195,  49  L.  E.  A.  548.  Ga.— Bivins  v. 
Eichland  Bank,  109  Ga.  342,  34  S.  E. 
602;  Short  r.  Mathis,  101  Ga.  287,  28 
S.  E.  918;  Olliff  V.  State,  1  Ga.  App. 
553.  Haw. — Smith  V.  Lindsay,  20 
Hawaii  2G2.  la. — Chase  v.  "Weston,  75 
Iowa   159,   39   N.   W.    246.     La.— State 
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V.  Foster,  112  La.  533,  36  So.  554; 
State  r.  Judge,  41  La.  Ann.  319,  6  So. 
22.  Mass. — Taylor  v.  Worcester,  105 
Mass.  225.  Mich. — Davis  Colliery  Co. 
V.  Charlevoix  Sugar  Co.,  155  Mich.  228, 
118  N.  W.  929;  Horton  v.  Howard,  79 
Mich.  642,  44  N.  W.  1112,  19  Am. 
St.  Rep.  198.  Miss.— Dodd  v.  Kelly, 
107  Miss.  471,  65  So.  561.  N.  H.— San- 
born V.  Fellows,  22  N.  H.  473.  N.  Y. 
People  V.  Connor,  142  N.  Y.  130,  36  N. 
E.  807.  S.  C.—Ex  parte  Kreps,  61  S.  C. 
29,  39  S.  E.  181.  Tex.— Schultze  f.  Mc- 
Leary,  73  Tex.  92,  11  S.  W.  924;  Gains 
T.  Barr,  60  Tex.  676;  Seabrook  v.  First 
Nat.  Bank  (Tex.  Civ.  App.),  171  S.  W. 
247.  Vt.— Davidson  v.  Whitehill,  87  Vt. 
499,  89  Atl.  1081. 

In  probate  proceedings,  see  infra,  IX, 
B,  6,  b. 

85.  See  Stearnes  Mfg.  Co.  v.  Curll 
Co.,  4  Pa.  Co.  Ct.  265. 

fa]  Near  Relative. — A  statute  pro- 
viding for  disqualification  of  a  judge 
whenever  any  near  relative  of  the  judgs 
is  interested  in  the  case  "certainly 
was  not  intended  to  embrace  any  rel- 
ative within  the  degrees  of  affinity. 
It  may  be  fairly  assumed  that  if  it 
were  so  intended  it  would  have  been 
mentioned  in  apt  and  expressive 
words.'*  Stearnes  Mfg.  Co.  v.  Cnrll  & 
Co.,   4   Pa.    Co.    Ct.    265. 

86.  Ala. — Crook  v.  Newberg,  124 
Ala.  479,  27  So.  432,  82  Am.  St.  Esp. 
190.  Ark. — Johnson  v.  State,  87  Ark. 
45,  112  S.  W.  143,  18  L.  E.  A.  (N.  S.) 
619.  Cal.— Howell  t:  Budd,  91  Cal.  342, 
27  Pac.  747.  Ga. — Eoberts  v.  Eoberts, 
115  Ga.  259,  41  S.  E.  616,  90  Am.  St. 
Rep.  108.  Ind. — Smith  v.  Amiss,  30  Ind. 
App.  530,  66  N.  E.  501.     Mich.— Davis 
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tion  of  the  word  "party,"  a  spouse  whose  rights  are  involved  in  an 
action,'*''  a  party  interested  as  heir  in  an  estate, *>**  tlie  beneficiary  of  a 


Colliery  Co.  v.  Charlevoix  Sugar  Co., 
155  Mich.  228,  118  N.  VV.  92ti.  Miiui. 
Bryant  v.  Livermorc,  20  Minu.  ill.i. 
Miss. —  Dodd  r.  Kelly,  107  Miss.  471,  05 
yo.  501.  Mont. — 'State  ex  rcl.  Carroll 
V.  District  Court,  50  Mont.  500,  148 
Fac.  312.  N.  H. — Moses  v.  Julian,  45 
N.  H.  52,  84  Am.  Dec.  114.  Okla. 
Hengst  V.  Burnett,  40  Okla.  42,  135 
Pac.  1062.  Tex.— Sehultze  v.  McLeary, 
73  Tex.  92,  11  S.  W.  924;  Jordon  v. 
Moore,  65  Tex,  363;  Gulf  R.  Co.  v. 
Looney,  42  Tex.  Civ.  App.  234,  95  S.  W. 
691. 

[a]  "Every  litigant  is  entitled  to 
nothing  less  than  the  cold  neutrality 
of  an  impartial  judge,  who  must  pos- 
sess the  disinterestedness  of  a  total 
stranger  to  the  interests  of  the  parties 
involved  in  the  litigation,  whether  that 
interest  is  revealed  by  an  inspection 
of  the  record  or  developed  by  evi- 
dence aliunde  the  record.  The  real 
parties  in  interest  furnish  the  reason 
for  the  judge  to  recuse  himself  when 
it  becomes  known  that  they  are  related 
to  the  judge,  although  they  may  not 
be  parties  eo  nomine."  Yazoo  &  M. 
V.  R.  Co.  V.  Kirk,  102  Miss.  41,  58 
So.  710,  834,  Ann.  Cas.  1914C,  968,  42 
L.  R.  A.   (N.  S.)   1172. 

[b]  "A  narrew  or  contracted  con- 
struction of  the  term  'party,'  which 
confines  it  to  the  very  persons  named 
on  the  docket  as  such,  and  excludes 
such  as  stand  precisely  in  the  same 
relation,  would  often  defeat  the  end 
had  in  view,  of  having  justice  impar- 
tially administered  free  from  the  bias 
and  intiuenee  produced  by  the  interest 
held  in  the  cause  by  the  judge  or  his 
relations."  Hodde  r.  Susan,  58  Tex. 
389. 

[e]  "The  party  in  interest,  though 
not  a  party  to  the  record  is  even  more 
surely  within  the  meaning  of  the  law 
than  the  party  to  the  record  who  is 
without  interest."  White  v.  MeClan- 
ahan.  133  La.  396,  63  So.  61,  47  L.  R. 
A.   (N.  S.)  448. 

{(I]  All  persons  for  whose  immedi- 
ate benefit  the  action  is  prosecuted  or 
defended,  are  "parties."  Bank  of 
Lansingburgh  r.  AtcKie,  7  How.  Pr. 
(N.  Y.)  .-^00.  To  the  same  effect.  Foot 
f.  Morgan,  1  Hill  (N.  Y.)  654. 


[e]  But  the  relationship  of  the  judge 
to  a  garnishee  is  no  ground  for  dis- 
(jualification,  as  a  garnishee  is  not  in 
any  sense  a  party  to  the  action;  "he 
is  not  concluded  by  the  judgment  in 
respect  to  any  issue  he  may  properly 
raise,  nor  could  such  judgment  so 
bind  him  if  it  professed  to  do  so,  nor 
would  he  be  a  proper  party  to  an  ap- 
peal from  such  judgment."  Patterson 
V.  Seeton,  19  Tex.  Civ.  App.  430,  47 
S.  W.  732. 

[f]  And  a  relationship  of  the  judge 
by  affinity  (1)  to  the  son  of  the  plain- 
tiff constitutes  no  ground  for  disquali- 
fication, the  plaintiff's  son  not  being 
a  party  in  interest.  Lucas  v.  Lucas,  20 
Hawaii  434.  (2)  But  where  a  juilge  ia 
related  by  afB.nity  within  the  pro- 
hibited degree  to  the  wife  of  a  per- 
son who  is  sought  to  be  made  a  party 
to  the  action,  he  is  disqualified  to  try 
the  cause.  Seabrook  v.  First  Nat. 
Bank  (Tex.  Civ.  App.),  171  S.  W. 
247. 

87.  Sehultze  r.  McLearv,  73  Tex.  92, 
n  S.  W.  924;  Jordon  v.  Moore,  65  Tex. 
363. 

[a]  Where  the  wife  of  a  judge  is 
a  shareholder  of  the  corporation  plain- 
tiff, "it  would  seem  to  be  an  anomaly 
for  her  husband  to  sit  as  judge  in  a 
case  where  she  was  so  directly  inter- 
ested." First  Nat.  Bank  v.  McGuire, 
12  S.  D.  226,  80  N.  W.  1074,  76  Am. 
St.  Rep.  598,  47  L.  R.  A.  413. 

[bl  And  where  an  action  is  brought 
by  the  husband  for  damages  which,  if 
recovered,  would  constitute  community 
property  of  husband  and  wife,  the  lat- 
ter though  not  mentioned  in  the  plead- 
ings is  a  party  to  the  suit  within  the 
purview  of  the  statute  defining  dis- 
qualification of  a  judge  by  reason  of 
relationship  to  one  of  the  parties.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Loonev,  42  Tex. 
Civ.  App.  234,  95  S.  W.  691. 

[c]  Wife  a  Creditor. — Where  the 
wife  of  the  chancellor  was  a  creditor 
of  a  bank  which  made  an  assignment 
for  the  benefit  of  its  creditors,  the 
chancellor  is  disqualified  to  appoint  a 
receiver  of  the  bank.  Dodd  v.  Kelly, 
107  Miss.  471,  65  So.  561. 

88.  Gains  v.  Barr,  60  Tex.  676. 
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life  insurance  policy''^  sureties  on  a  bond,^^  a  guardian,°^  a  purchaser 
at  a  guardian's  sale,^-  have  been  held  to  be  parties  within  the  con- 
templation of  a  statute  providing  for  a  judge's  disqualification  by  rea- 
son of  relationship  to  one  of  the  parties  to  the  action.  In  other  juris- 
dictions, however,  the  term  "party"  as  used  in  the  statute  is  held  to  be 
confined  to  the  parties  of  record."^ 


89.  state  Mut.  Life  Ins.  Co.  v.  Wal- 
ton, 142  Ga.  765,  83  S.  E.  656. 

90.  Crook  V.  Newberg,  124  Ala.  479, 
27  So.  432,  82  Am.  St.  Eep.  190;  Hodde 
V.  Susan,  58  Tex.  389. 

91.  State  ex  rel.  Carroll  v.  District 
Court,  50  Mont.  506,  148  Pac.  312. 

[a]  A  guardian  is  a  party  to  a  pro- 
ceeding for  an  order  to  purchase  prop- 
erty for  the  ward,  and  a  judge  who 
is  a  brother-in-law  of  such  guardian  is 
disqualified  to  sit  in  the  proceeding. 
Hengst  V.  Burnett,  40  Okla.  42,  135  Pac. 
1062. 

[b]  But  a  guardian  ad  litem  (1)  of 
an  infant  defendant  is  not  a  party 
within  the  meaning  of  the  statute,  and 
a  relationship  of  the  judge  to  such 
guardian  is  no  ground  for  disqualifica- 
tion. Bryant  r.  Livermore,  20  Minn. 
313.  (2)  "Whatever  may  be  said  of 
the  ethics  of  a  judicial  officer's  appoint- 
ment of  a  near  kinsman  to  a  position 
within  the  gift  of  such  officer,  we  do 
not  think  that  this  appointment  by  the 
surrogate  of  his  brother  as  special 
guardian  of  an  infant  litigant,  in  his 
court,  comes  within  any  of  the  statu- 
tory prohibitions,  .  .  .  The  guardian 
being  only  an  officer  of  the  court  and 
not  a  party  in  the  statutory  sense  of 
that  term,  .  .  .  the  surrogate  had 
jurisdiction  to  hear  and  determine  the 
case."  Matter  of  Van  Wagonen,  69 
Hun   365,  23  N.  Y.  Supp.   636. 

92.  Jirou  V.  Jirou  (Tex.  Civ.  App.), 
136  S.  W.  493,  to  confirmation  proceed- 
ings. 

93.  Conn. — Casmento  v.  Barlow  Bros, 
Co..  S3  Conn.  180,  76  Atl.  361;  Clyma 
r.  Kennedy,  64  Conn.  310,  29  Atl.  539, 
42  Am.  St.  Rep.  194.  Fla.— Williams 
r.  Robles,  22  Fla.  95.  N.  Y.— Matter 
of  Dodge  &  Stevenson  Mfg.  Co.,  77 
N.  T.  101,  33  Am.  Rep.  579.  Vt. 
Searsburgh  Tpk.  Co.  v.  Cutler,  6  Vt. 
315. 

[a]  The  word  "parties"  cannot  be 
construed,  "to  mean  'or  other  persons 
in  interest.'  The  legislature  have  not 
deemed   it    expedient    to     go     to     that 
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length:  nor  do  we  so  deem  it.  It 
would  be  impossible  to  foresee  what 
remote  and  contingent  interests  might 
be  involved  in  the  progress  of  a  suit, 
and  to  make  the  jurisdiction  of  the 
court  to  depend  upon  a  disclosure  of 
such  an  interest,  would  lead  to  the 
discussion  of  matters  foreign  to  the 
issue,  and  would  often  interrupt  the  ad- 
ministration of  justice."  Searsburgh 
Tpk.  Co.  V.  Cutler,  6  Vt.  315. 

[b]  "Interest  on  the  part  of  the 
judge  disqualifies  him  from  sitting  but 
interest  on  the  part  of  a  relative  of  the 
judge  does  not.  The  statute  very 
clearly  expresses  that  such  relative 
must  be  one  of  the  parties  to  the 
cause,  to  render  the  judge  incompetent. 
.  .  .  It  would  be  almost  impossible 
to  carry  on  the  administration  of  jus- 
tice under  any  different  rule.  The 
judge  may  be  presumed  to  know  wheth- 
er he  is  himself  interested  in  a  cause 
brought  before  him,  and  he  can  ascer- 
tain from  the  papers,  who  are  the 
parties  to  it,  and  presumably  may  know 
whether  any  of  them  are  related  to 
him  by  blood  or  marriage  ,  .  . ;  but 
how  can  he  possibly  know  what  per- 
sons, not  named,  may  be  interested  in 
the  subject,  or  whether  any  such  per- 
sons are  related  to  him?"  Matter  of 
Dodge  &  Stevenson  Mfg.  Co.,  77  N.  Y. 
101,  33  Am.  Rep.  579. 

[c]  In  Texas  (1)  the  rule  is  some- 
what uncertain.  In  Winston  V.  Master- 
ton,  87  Tex.  200,  27  S.  W.  768,  the 
court  uses  language  apparently  confin- 
ing the  term  parties  to  parties  of  rec- 
ord only.  But  Duncan  v.  Herder,  57 
Tex.  Civ.  App.  542,  122  S.  W.  904, 
refuses  to  follow  the  case  on  this  point 
on  the  ground  that  it  is  contrary  to 
the  previous  decisions  of  the  supreme 
court  and  that  the  court  could  not 
have  intended  to  overrule  itself.  See 
Schultze  V.  McLeary,  73  Tex.  92,  11 
S.  W.  924;  Hodde  v.  Susan,  58  Tex. 
389,  392.  (2)  A  relationship  of  the 
judge  to  an  inchoate  party  who  may  be 
affected  by  the  judgment  is  not  within 
the  letter  or  spirit  of  the  law.     Inter- 
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It  is  not  material  whctlior  the  party  is  suing  or  is  being  sued  as  in- 
dividual or  in  his  representative  capacity.^*  But  the  relationship  of  a 
judge  to  a  merely  nominal  party  does  not  disqualify  him.''^  Where 
the  judge  is  related  to  the  person  upon  whom  the  erime  is  charged  to 
have  been  committed  ])y  the  defendant,  he  is  disqualified,'"'  thougli 
there  are  cases  to  the  contrary,  on  the  ground  that  such  person  is  not 
a  party  to  the  action."^  The  judge's  relationship  to  the  prosecuting 
attorney  does  not  disqualify  hira.°^ 

b.  To  Stockholder.  —  In  some  jurisdictions  the  relationship  of  a 
judge  to  a  stockholder  of  a  corporation,  which  is  a  party  to  the  ar-tion, 
does  not  disqualify  him,'-''''  though  in  others  a  contrary  rule  prevails/ 


national  &  G.  N.  Ry.  Co.  v.  Anderson 
Co.    (Tex.    Civ.   App.),   174   S.   W.    305. 

94.  Smith  V.  Lindsay,  20  Hawaii 
262;  State  V.  Foster,  112  La.  533,  36 
So.   554. 

[a]  Where  a  relative  of  the  judge 
is  a  party  to  the  action  as  administra- 
tor of  an  estate,  the  judge  is  dis- 
qualified. The  administrator  "was  a 
litigant  in  the  full  sense  of  the  term. 
Tliat  he  acted  in  a  fiduciary  capacity 
made  him  no  less  a  party  to  the  case. 
.  .  .  The  administrator  was  certain- 
ly interested  in  the  size  and  value  of 
the  estate  which  he  was  to  administer. 
He  had  the  right  to  hold  and  admin- 
ister all  property  subject  to  admin, 
istration,  and  the  pecuniary  value  of 
the  right,  the  compensation  which  he 
would  be  entitled  to  receive,  depended 
upon  the  amount  of  the  property." 
Dennard  r.  Jordan,  14  Tex.  Civ.  App. 
398,  37  S.  W.  876. 

95.  Fowler  v.  Byers,  16  Ark.  196, 
trustee. 

96.  Gill  V.  State,  61  Ala.  169. 

[a]  "It  is  manifest  that  the  pres- 
ent case  does  not  fall  within  the  let- 
ter of  the  statute.  But,  if  we  con- 
fine the  rule  to  the  strict  letter  .  .  ., 
we  thereby  declare  a  judge  may  sit  in 
judgment  on  a  criminal,  who  took  the 
life  of  his  nearest  relative.  Nay,  more; 
for  offenses  less  than  homicide,  w^e  de- 
clare that  a  judge  may  try  an  offender 
for  a  public  offense  against  his  own 
person  or  property."  Gill  i\  State,  61 
Ala.   169. 

[b]  Under  a  statute  providing  for 
disqualification  of  a  judge  where  the 
accused  or  the  party  "injured"  may 
be  related  to  him  within  the  prohibited 
degree,  a  judge  is  disqualified  from 
trying  a  case  of  malicious  mischief 
consisting  in  wilfully  killing  a  hog 
owned    by    a     brother     of     the     judge. 


January  v.  State,  36  Tex.  Crim.  488,  38 
S.   W.   179. 

[c]  A  judge  is  not  disqualified  to 
try  a  criminal  case  by  reason  of  the 
fact  that  his  relative  has  been  jointly 
indicted  with  the  defendant,  where 
such  relative  has  not  been  arrested  or 
formally  charged.  ,Eeed  v.  State,  11 
Tex.  App.  587. 

97.  Newman  r.  State,  49  Ala.  9; 
Ingraham  v.  State,  82  Neb.  553,  118  N. 
W.  320. 

98.  People  v.  Patrick,  183  N.  Y.  52, 
75  N.  E.  963,  nor  does  it  make  it  im- 
proper for   him   to  sit. 

99.  Cal. — Robinson  v.  Southern  Pac. 
Co.,  105  Cal.  526,  38  Pac.  94,  28  L.  R. 
A.  773.  N.  Y.— Matter  of  Dodge  & 
Stevenson  Mfg.  Co.,  77  N.  Y.  101,  33 
Am.  Rep.  579;  Bank  of  Lansingburgh 
V.  McKie,  7  How.  Pr.  360.  Tex.— Win- 
ston V.  Masterson,  87  Tex.  200,  27  S. 
W.  768;  Kingman,  etc.  Co.  v.  Herring 
Nat.  Bank  (Tex.  Civ.  App.),  153  S.  W. 
394;  Houston  Cemetery  Co.  v.  Drew,  13 
Tex.  Civ.  App.  536,  36  S.  W.  802;  Lewis 
r.  Hillsboro  Co.  (Tex.  Civ.  App.),  23 
S.  W.  338. 

[a]  Though  a  stockholder  neces, 
sarily  is  affected  by  the  result  of  a 
suit  by  or  against  the  corporation,  the 
judge's  relationship  to  such  stockhold- 
er affords  no  ground  of  disqualifica' 
tion.  "The  corporation  in  its  cor- 
porate capacity  is  plaintiff,  and  not 
the  individual  stockholders  in  their  in- 
dividual capacity.  A  stockholder,  as 
such,  can  neither  control  nor  discharge 
the  suit,  nor  indeed  exercise  any  power 
over  it  more  than  a  stranger."  Sears- 
burgh   Tpk.   Co.  r.   Cutler,  6  Vt.   315. 

1.  Ga.— State  Mut.  Life  Ins.  Co.  t\ 
Walton,  142  Ga.  765,  83  S.  E.  656,  re- 
lationship to  beneficiary  of  mutual  life 
insurance  policv.  Ind. — Smith  f.  Amiss, 
30  Ind.  App.  530,  66  N.  E.  501.     S.  D. 
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c.  To  Attorney.  —  In  some  jurisdictions  relationship  of  a  judge  to 
one  of  the  attorneys  in  the  cause  disqualifies  him;^  but  elsewhere  it  is 
not  a  ground  of  disqualification,  unless  the  attorney  has  a  property 
interest  in  the  cause.^  The  general  rule  seems  to  be  that  whenever  an 
attorney,  who  is  related  to  the  judge  within  the  prohibited  degree,  is 
retained  under  a  contract  for  a  contingent  fee,  the  judge  is  disquali- 
fied to  hear  the  cause,*  though  it  has  been  held  to  the  contrary.^ 

5.  Former  Counsel.  —  In  the  absence  of  an  express  statutory  pro- 
vision a  judge  is  not  disqualified  by  reason  of  having  been  counsel  in  a 
eause,°  though  there  are  cases  holding  that  such  fact  constitutes  a 


First  Nat,  Bank  r.  McCarthy,  13  S.  D. 
356,  83  N.  W.  423;  Same  v.  McGuire, 
12  S.  D.  226,  80  N.  W.  1074,  76  Am. 
St.  Kep.  598,  47  L.  E.  A.  413. 

2.  People  r.  Ebey,  6  Cal.  App.  769, 
93  Pac.  379. 

[a]  It  is  immaterial  whether  or  not 
such  attorney  appeared  of  record  in 
the  case  or  was  to  receive  compensa- 
tion for  his  services.  Johnston  v. 
Brown,  115  Cal.  694,  47  Pac.  686. 

3.  Patton  r.  Collier,  90  Tex.  115,  37 
S.  W.  413;  "Winston  r.  Masterson,  87 
Tex.  200,   27   S.   W.   768. 

[a]  Under  a  statute  prohibiting  a 
judge  from  sitting  in  any  cause  in 
which  he  would  be  excluded  from  sit- 
ting as  a  juror  a  judge  is  not  dis- 
qualified by  reason  of  relationship  to 
one  of  the  attorneys  in  the  case.  State 
r.  Ledbeter,  111  Minn.  110,  126  N.  W. 
477.  See  also  Sjoberg  v.  Nordin,  26 
Minn.   501,   5   N.   W.  677. 

[b]  In  an  application  for  alimony 
and  counsel  fees,  the  attorney  for  ap- 
plicant is  pecuniarily  interested  in  the 
result  of  the  suit  and  a  judge  who  is 
related  within  the  prohibited  degree  to 
such  attorney  is  disqualified  to  hear 
the  application.  Eoberts  v.  Eoberts, 
115  Ga.  259,  41  S.  E.  616,  90  Am.  St. 
Eep.  108. 

4.  Ark. — Johnson  v.  State,  87  Ark. 
45,  112  S.  W.  143,  18  L.  E.  A.  (N.  S.) 
619.  Ga.— Shuford  v.  Shuford,  141  Ga. 
407,  81  S.  E.  115.  la.— Cavanagh  r. 
Distrift  Court,  163  Iowa  76,  144  N.  W, 
25.  La.— White  v.  McClanahan,  133  La. 
396,  63  So.  61,  47  L.  E.  A.  (N.  S.) 
448.  Miss.— Yazoo  &  M.  V.  E.  Co.  v. 
Kirk,  102  Miss.  41,  58  So.  710,  Ann. 
Cas.  1914C,  968,  42  L.  E.  A.  (N.  S.) 
1172.  Okla. — State  ex  rel.  Mayo  v. 
Pitchford,  43  Olda.  105,  141  Pac.  433. 
S.  D.— Vine  v.  Jones,  13  S.  D.  54,  82 
N.  W.  82. 
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[a]  Order  for  Attorney's  Tees. — A 

judge  whose  son  is  one  of  the  attor- 
neys for  foreign  heirs  and  has  an  in- 
terest in  the  matter  by  reason  of  a 
contingent  fee  is  disqualified  to  make 
an  order  for  the  payment  of  fees  to 
the  attorneys  of  the  foreign  heirs. 
Cavanagh  v.  District  Court,  163  Iowa 
76,   144   N.  W.   25. 

[b]  But  where  the  agreement  for  a 
contingent  fee  was  abrogated  prior  to 
the  trial,  a  judge  who  was  a  brother- 
in-law  of  plaintiff's  counsel,  is  not  dis- 
qualified to  preside  at  the  trial  of  the 
cause.  Knickerbocker  v.  Worthing,  138 
Mich.  224,  101  N.  W.  540. 

5.  Fla.— Hundley  r.  State,  47  Fla. 
172,  36  So.  362.  N.  C— Allison  V. 
Southern  Ey.  Co.,  129  N.  C.  336,  40  S. 
E.  91.  Tex. — Knapp  &  Co.  v.  Camp- 
bell, 14  Tex.  Civ.  App.  199,  36  S.  W. 
765. 

[a]  An  attorney,  whose  fee  is  con- 
tingent is  not  a  party  within  the  mean- 
ing of  the  statute,  and  a  judge  is  not 
disqualified  because  his  son-in-law  is  of 
counsel  for  one  of  the  parties  under 
a  contract  for  a  contingent  fee.  Mis- 
souri, K.  &  T.  E.  Co.  V.  Mitcham,  57 
Tex.   Civ.   App.    134,    121   S.   W.   871. 

6.  U.  S. — Duncan  v.  Atlantic  C.  L. 
E.  Co.,  223  Fed.  446.  Cal.— Barnhart 
V.  Fulkerth,  59  Cal.  130.  Haw.— Love 
r.  Love,  17  Hawaii  194.  Ky. — Owings 
r.  Gibson,  2  A.  K.  Marsh.  515.  Miss. 
Thomas  v.  State,  5  How.  20.  Mo.— State 
ex  rel.  Gallivan  v.  Bradley,  194  Mo.  166, 
92  S.  W.  464.  N.  J.— Deiin  v.  Tatem,  1 
N.  J.  L.  164.  N.  Y.— Davis  v.  Seaward, 
85  Misc.  210,  146  N.  Y.  Supp.  981.  Ohio. 
State  V.  Winget,  37  Ohio  St.  153.  Pa. 
Bank  of  North  America  v.  Fitzsinions, 
2  Binn.  454.  Tex. — Chambers  v.  Hodges, 
23  Tex.  104.  W.  Va. — Cheuvront  v. 
Horner,  62  W.  Va.  476,  89  S.  E.  964. 
Wis.— Schaeff ner 's  Appeal,  41  Wis.  260; 
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ground  of  disqualificntion  tvon  in  the  a))Sonce  of  statnto.^ 

In  some  states  statutes  have  been  enacted  which  provide  that  a  judge 
who  had  been  counsel  in  the  ease  is  disqualified  to  act  therein.^  Such 
statutes  must  be  strictly  construed  and  no  ground  of  disqualification 
exists  thereunder  unless  the  judge  had  been  counsel  in  the  pending 
action  or  proceeding,"  although  it  is  held  in  some  cases  that  a  judgo 
who  has  been  counsel  in  another  suit  between  the  same  parties  based 
on  the  same  cause  of  action  is  disqualified  to  act/'^    But  a  judge  is  not 


Morgan  v.  Hammett,  23  Wis.  30.    Wyo. 
Boss  V.  State,  8  Wyo.  351,  57  Pac.  924. 

7.  na. — State  v.  Hocker,  34  Fla.  25, 
15  So.  581,  25  L.  R.  A.  114;  Tampa 
St.  Ry.  &  P.  Co.  V.  Tampa  Sub.  R.  R. 
Co.,  30  Fla.  595,  11  So.  562,  17  L.  R. 
A.  681.  N.  Y.— Ten  Eick  r.  Simpson, 
11  Paige  177.  W.  Va.— State  v.  Cot- 
trell,  45  W.  Va.  837,  32  S.  E.  162. 

See  also  infra,  IX,  B,  6,  c. 

8.  U.  S.— Epstein  v.  United  States, 
196  Fed.  354,  116  C.  C.  A.  174.  Cal. 
People  V.  Ah  Lee  Doon,  97  Cal.  171,  31 
Pac.  933.  Colo.— People  v.  District  Ct., 
26  Colo.  226,  56  Pac.  1115;  Sterling  No. 
2  Ditch  Co.  r.  Iliff  &  Platte  A^al.  Ditch 
Co.,  24  Colo.  491,  52  Pac.  669.  Ga. 
East  Rome  Town  Co.  r.  Cothran,  81 
Ga.  359,  8  S.  E.  737.  Ind.— Fechheimer 
V.  Washington,  77  Ind.  366;  Joyce  v. 
Whitney,  57  Ind.  550;  Witter  v.  Taylor, 
7  Ind.  110.  Kan.— Tootle  v.  Berkley, 
CO  Kan.  446,  56  Pac.  755.  La.— State 
V.  Judge,  27  La.  Ann.  225;  Amaeker 
l\  Varnado,  19  La.  Ann.  381.  Mich. 
Curtis  V.  Wilcox,  74  Mich.  69,  41  N.  W\ 
863;  Fraser  v.  Ijapeer  Circ.  Judge,  48 
M^ch.  176,  12  N.  W.  40;  People  V. 
Judge,  26  Mich.  342.  Mo.— State  r. 
Gray,  100  Mo.  App.  98,  72  S.  W.  1081. 
N.  H.— Moses  v.  Julian,  45  N.  H.  52, 
84  Am.  Dec,  114.  N.  Y.— Wigand  t. 
Dejonge,  8  Abb.  N.  C.  260;  Van  Rens- 
selaer V.  Douglas,  2  Wend.  290.  Pa. 
Voris  r.  Smith,  13  Serg.  &  R.  334. 
Tex.— State  r.  Burks,  82  Tex.  584,  18 
S.  W.  662;  Taylor  r.  Williams,  26  Tex. 
583;  Kalklosh  r.  Bunting,  40  Tex.  Civ. 
App.  233,  88  S.  W.  389;  Gaines  r. 
Hindman  (Tex.  Civ.  App.),  74  S.  W. 
583. 

[a]  Judge  on  Appeal. — Under  a  stat- 
ute prohibiting  judges  to  sit  or  par- 
ticipate in  the  decision  of  a  cause  in 
which  they  have  been  attorney  or  coun- 
sel, a  determination  of  an  appeal  par- 
ticipated in  by  a  justice  who  had  been 
attorney  with  regard  to  matters  in- 
volved   in    the    action     is     void     even 


though  the  majority  of  the  court  ren- 
dered a  judgment  contrary  to  the  opin- 
ion of  the  disqualified  judge.  Seaward 
V.  Tasker,  143  N.  Y.  Su'pp.  257. 

[b]  Incompetent  To  Settle  Bill  of 
Exceptions. — State  ex  re  I.  Gallivan  f. 
Bradley,  194  Mo.  166,  92  S.  W.  4G4. 
To  the  same  effect.  Waterman  v.  Mor- 
gan,  114   Ind.   237,   16   N.   E.   590. 

9,  U.  S.— Duncan  v.  Atlantic  C.  L. 
R.  Co.,  223  Fed.  446.  Ky.— Owings  v. 
Gibson,  2  A.  K.  Marsh.  515.  N.  Y. 
Davis  V.  Seaward,  146  N.  Y.  Supp.  981; 
Seaward  v.  Tasker,  143  N.  Y.  Supp. 
257.  Pa. — Keller  v.  Riverton  Water 
Co.,  34  Pa.  Super.  301.  Tex.— Glass- 
cock r.  Hughes,  55  Tex.  461;  Frinkle 
V.  State,  59  Tex.  Crim.  257,  127  S.  W. 
1060.  Wash.— Fortson  Shingle  Co.  v. 
Skagland,   77   Wash.  8,   137  Pac.  304. 

[a]  Where  the  judge's  name  was 
inadvertently  used  as  counsel  and  he 
was  not  in  fact  an  attorney  in  the 
case,  he  is  not  disqualified).  Fort 
Worth  &  D.  C.  Ry.  Co.  v.  Mackney, 
83   Tex.  410,   18  S.  "w.  949. 

[b]  Negotiations  not  resulting  in 
his  employment  do  not  disqualify  him. 
Baiues  r.  State,  43  Tex.  Crim.  490,  66 
S.   W.   847. 

10.  Kahanek  v.  Galveston,  etc.  Ry. 
Co.,  72  Tex.  476,  10  S.  W.  570;  New- 
come  r.  Light,  58  Tex.  141,  44  Am. 
Rep.  604;  Barnes  r.  State,  47  Tex.' 
Crim.  461,  83  S.  W.  1124;  Woody  v. 
Slate  (Tex.  Crim.),  69  S.  W.  155;  State 
r.  Dick,  125  AVis.  51,  103  N.  W.  229. 
But  see  Taylor  v.  Williams,  26  Tex. 
583. 

[a]  Where  defendant  had  been  for- 
merly convicted  of  a  simple  assault 
arising  out  of  the  same  transaction 
and  based  upon  the  same  state  of  facts 
and  the  trial  judge  in  that  case  acted 
as  private  prosecuting  attorney  and 
thereafter  the  grand  jury  indicted  de- 
fendant upon  the  same  facts  for  the 
offense  of  aggravated  assault,  the  judge 
is   disqualified  to   try   the   case.     John- 
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disqualified  as  having  been  of  counsel  in  a  cause  where  the  parties  in 
the  pending  suit  are  different,"  or  the  issues  are  separate  and  dis- 
tinct.^^  Nor  is  it  material  that  some  of  the  issues  of  the  case  at  bar 
were  involved  in  the  action  in  which  the  trial  judge  acted  as  attorney 
for  one  of  the  parties/^  or  that  the  same  or  similar  questions  were  in- 
volved/* or  that  the  judge  prior  to  his  election  had  been  attorney  for 
one  of  the  parties  in  matters  not  connected  with  the  pending  cause,^^ 


son  r.  State,  29  Tex.  App.  526,   16  S. 
W.  418. 

11.  Lassen  Irr.  Co.  v.  Superior  Court, 
151  Cal.  357,  90  Pae.  709;  City  of 
Austin  V.  Cahill,  99  Tex.  172,  88  S.  W. 
542,  89  S.  W.  552. 

[a]  Prejudice  Against  Party. — The 
fact  that  the  judge  theretofore  had 
been  of  counsel  in  other  cases  against 
the  defendant  by  reason  whereof  de- 
fendant believes  that  the  judge  is  so 
prejudiced  against  him  as  to  deny  him 
a  fair  trial,  does  not  present  a  ground 
for  disqualification.  Trinkle  V.  State, 
59  Tex.  Crim.  257,  127  S.  W.  1060. 

12.  The  Eichmond,  9  Fed.  863;  Butts 
V.  Davis  (Tex.  Civ.  App.),  149  S.  W. 
741. 

[a]  Where  the  questions  in  the  two 
cases  are  quite  different,  though  in  some 
measure  growing  out  of  the  same 
transactions,  the  material  issue  in  one 
case  being  whether  a  certain  trust  deed 
had  been  made  and  in  the  other 
whether  the  trusts  under  such  deed 
were  fulfilled,  the  fact  that  the  judge 
was  of  counsel  in  one  case  does  not 
disqualify  him  from  trying  the  other. 
Hungerford  v.  Gushing,  2  Wis.  397. 

[b]  A  judge  who  was  attorney  for 
an  administrator  (1)  appointed  on  his 
petition,  is  not  disqualified  from  hear- 
ing a  petition  of  the  administrator  to 
sell  land  of  the  estate,  filed  many 
years  afterwards.  Eyan  v.  Geigel,  25 
Colo.  App.  122,  136  Pac.  804.  (2)  Nor 
is  such  former  connection  as  counsel 
for  the  administrator  a  ground  of  the 
judge's  disqualification  in  a  proceeding 
to  foreclose  a  mortgage  brought  against 
the  estate.  Morrissey  v.  Gray,  160  Cal. 
390,  117  Pac.  438. 

[c]  Action  by  Receiver  for  Whom 
He  Secured  Appointment. — A  judge  is 
not  disqualified  to  hear  and  determine 
a  case,  brought  by  a  receiver  against 
a  third  party,  by  reason  of  the  fact 
that  he  as  attorney  at  law  had  been 
employed  to  file  the  petition  for  the 
appointment     of    the     receiver,    where 
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after  such  appointment  he  had  retired 
from  the  case  and  had  no  further  con- 
nection therewith  and  was  not  inter- 
ested in  any  way  in  the  litigation. 
Conyers  v.  Ford,  111  Ga.  754,  36  S.  E. 
947. 

13.  Cal. — Cleghorn  v.  Cleghorn,  66 
Cal.  309,  5  Pac.  516.  Md.— Blackburn 
V.  Craufurd,  22  Md.  447.  Tex.— Glass- 
cock  V.  Hughes,  55   Tex.  461. 

[a]  Criminal  Case. — A  county  judge 
is  not  disqualified  to  act  in  a  case 
wherein  defendant  is  charged  with  a 
criminal  offense,  although  he  appears 
as  attorney  for  plaintiff  in  a  civil  ac- 
tion to  which  the  accused  is  defendant. 
Mclndoo  V.  State,  06  Tex.  Crim.  307, 
147  S.  W.  235. 

14.  U.  S.—In  re  Nevitt,  117  Fed. 
448,  54  C.  C.  A.  622.  N.  Y.— Keefe  v. 
Third  Nat.  Bank,  177  N.  Y.  305,  69 
N.  E.  593.  Tex.— King  v.  Sapp,  66 
Tex.  519,  2  S.  W.  573;  Taylor  v.  Wil- 
liams, 26  Tex.  583. 

15.  U.  S.— Carr  v.  Fife,  156  U.  S. 
494,  15  Sup.  Ct.  427,  39  L.  ed.  508. 
Colo. — Eyan  v.  Geigel,  25  Colo.  App. 
122,  136  Pac.  804.  Ga.— Woolfolk  v. 
State,  85  Ga.  69,  11  S.  E.  814.  Haw. 
Territory  v.  Kapiolani,  20  Hawaii  548. 
Ky. — Owings  v.  Gibson,  2  A.  K.  Marsh. 
515.  Mo.— Fields  r.  Bollinger,  234  Mo. 
190,  136  S.  W.  293.  Mont.— State  ex 
rel.  McCormick  v.  Woodv,  14  Mont.  455, 
36  Pac.  1043.  N.  Y.— Davis  V.  Seaward, 
85  Misc.  210,  146  N.  Y.  Supp.  981. 
Tex. — Mclndoo  v.  State,  66  Tex.  Crim. 
307,  147  S.  W.  235;  Trinkle  v.  State,  59 
Tex.  Crim.  257,  127  S.  W.  1060.  Wash. 
Fortson  Shingle  Co.  V.  Skagland,  77 
Wash.  8,  137  Pac.  304. 

[a]  "The  mere  fact  that  an  attor- 
ney, in  his  professional  capacity,  for- 
merly prosecuted  an  individual  in  a 
civil  or  criminal  action,  creates  no  pre- 
sumption that  such  attorney  is  preju- 
diced against  such  individual  in  any 
other  matter."  Karchcr  v.  Pearce,  14 
Colo.  557,  24  Pac.   568. 

[b]  The  mere  fact  that  the  judge 
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unless  he  had  received  a  fjenoral  retainer  from  such  party.'"  But  where 
the  right  to  recovery  in  one  action  is  dependent  upon  the  result  of  sm- 
other, a  judge  who  was  the  attorney  of  one  of  the  parties  in  one  action 
is  disqualified  from  presiding  at  the  trial  of  the  other  action.'^ 

It  has  been  held  in  some  cases  that  a  judge  is  disqualified  not  only 
in  the  identical  c.  se  in  which  he  has  been  the  attorney  hut  also  in  any 
supplemental  or  other  proceedings  closely  connected  therewith  as  for 
the  enforcement  of  the  judgment  obtained.'^  On  the  other  hand  it  has 
been  held  that  a  judge  w'ho  had  been  counsel  in  a  case  in  which  a  judg- 
ment was  obtained  by  him  is  not  disqualified  to  hear  and  determine  a 
proceeding  for  the  revival  of  such  judgment.^^ 

It  is  immaterial  so  far  as  the  judge's  disqualification  is  concerned, 
whether  compensation  was  charged  or  not  by  the  judge  for  his  sei-vices 
as  counsel  of  one  of  the  parties,^"  and  the  disqualification  upon  the 


has  once  been  attorney  for  a  party 
does  not  disqualify  him  under  such  a 
statute  unless  he  was  counsel  in  the 
pending  case.  State  v.  Woody,  14 
Mont.  455,  36  Pac.  1043. 

[c]  A  probate  judge  is  not  disquali- 
fied to  hear  a  proceeding  for  the  pro- 
bate of  a  will  on  the  ground  that  he 
was  an  attorney  for  the  testator  in  cer- 
tain actions  which  the  deceased  had 
pending  before  and  at  the  time  of  his 
death.  People  ex  rel.  Kirk  v.  Weiant, 
30  Hun  (N.  Y.)  475.  See  also  Schaeff- 
ner's  Appeal,  41  Wis.  260. 

[d]  "If  either  the  cause  or  con- 
troversy is  not  identical  the  disquali- 
fication does  not  exist.  .  .  .  the  con- 
troversy in  which  the  judge  was  of 
counsel  was  as  to  the  liability  for  a  col- 
lision. The  controversy  now  pending 
and  being  litigated  is  with  reference 
to  the  liability  of  sureties  under  a 
mandate  remitted  from  the  supreme 
court.  It  could  not  be  error  for  the 
judge  to  sit  in  this  matter,  nor  would 
the  statute  exempt  him."  The  Rich- 
mond,  9   Fed.   863. 

16.  Kern  Valley  Water  Co.  v.  Mc- 
Cord,  70  Cal.  646,  11   Pac.  798. 

17.  Seaward  v.  Tasker,  143  N.  Y. 
Supp.  257. 

[a]  Civil  and  Criminal  Action  on 
Same  Transaction. — Where  a  judge  is 
employed  by  a  wife  as  attorney  to 
bring  suit  for  divorce  against  her  hus- 
band on  the  ground  of  cruelty,  he  is 
disqualified  to  preside  at  the  husband's 
trial  for  assault  on  his  wife,  as  this 
offense  constituted  the  gravamen  of 
the  action  for  divorce.  Barnes  r.  State, 
47  Tex.  Crim,  461,  83  S.  W.  1124. 


[b]  Issues  Substantially  Identical 
Where  the  judge  prior  to  his  election 
was  attorney  for  the  comptroller  of 
the  state  in  a  proceeding  to  determine 
the  amount  of  taxes  due  upon  the  es- 
tate and  it  was  claimed  that  consid- 
erable property  was  concealed  by  the 
executor,  the  judge  is  disqualified  to 
hear  a  petition  for  the  removal  of  the 
executor,  as  "the  two  proceedings 
may  reasonably  be  regarded  as  one." 
People  ex  rel.  Kennedy  r.  Gill,  147  App. 
Div.  924,  131  N.  Y.  Supp.  902. 

[e]  Successive  Actions  for  Divorce. 
Where  the  first  action  was  by  the  wife, 
in  which  the  judge  was  defendant's 
attorney,  and  the  second  was  by  the 
husband,  the  judge  is  disqualified  to 
sit  in  the  second.  Newcome  v.  Light, 
58  Tex.  141,  44  Am.  Eep.  604. 

18.  State  V.  Hocker,  34  Fla.  25,  15 
So.  581,  25  L.  R.  A.  114,  a  claim  case. 

[a]  A  probate  judge  is  disqualified 
to  hear  a  petition  for  the  sale  of  land 
to  satisfy  a  judgment  recovered  in  an 
action  in  which  the  judge  acted  as 
counsel  for  the  plaintiff.  Darling  v. 
Pierce,  15  Hun  (N.  Y.)  542. 

19.  Stevens  v.  Hall,  8  Idaho  549,  69 
Pac.  282. 

[a]  But  where  the  judge  was  not 
cnly  of  counsel  in  obtaining  the  judg- 
ment revived  but  has  a  direct  and 
pecuniary  interest  in  the  judgment,  the 
attorney's  fee  not  having  been  paid, 
he  is  disqualified  to  hear  the  cause. 
Tootle  V.  Berkley,  60  Kan.  446,  56  Pac. 
755. 

20.  Qa. — East  Rome  Town  Co.  v. 
Cothran,  81  Ga.  359,  8  S.  E.  737.  N.  Y. 
People  V.  Haas,  105  App.  Div.  119,  93 
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ground  of  ha-^nn^  been  counsel,  extends  to  all  cases  liandled  by  a  law 
firm  of  which  the  judge  was  formerly  a  partner,  although  he  did  not 
personally  participate  therein.^^ 

It  is  not  necessary  that  the  formal  relation  of  attorney  and  client 
should  have  existed  between  the  judge  and  a  party  to  the  cause,  but 
any  service  rendered  In  that  cause  by  the  judge  in  a  professional  capa- 
city as  a  lawyer,  disqualifies  him.--  Where  the  judge  as  counsel  had 
given  advice  as  to  the  matter  in  dispute,  he  is  disqualified  to  sit  in 
the  case.-^  But  the  fact  that  he  had,  prior  to  his  election,  given  advice 
in  a  matter  connected  with  the  pending  suit  does  not  necessarily  dis- 
qualify him.2*  The  fact  that  he  tried  to  persuade  the  parties  to  com- 
promise the  litigation  does  not  disqualify  him.^^ 

Criminal  Cases.  —  The  rules  pertaining  to  disqualification  of  judges 
upon  the  ground  of  having  been  counsel  in  the  case  are  applicable  to 
criminal  cases.^^    A  judge  who  as  prosecuting  attorney  participated  in 


N.  T.  Supp.  790.  Tex.— Woody  V. 
State   (Tex.  Crim.),  69  S.  W.  155. 

[a]  If  a  judge  as  an  attorney 
sixould  advise  as  to  a  matter  in  dis- 
pute, the  judge  would  thereafter  be  dis- 
qualified from  sitting  in  the  case,  when 
it  had  ripened  into  a  suit,  even  though 
he  had  charged  no  fee  for  his  advice, 
provided  he  was  consulted  profession- 
ally.    Slaven  v.  Wheeler,  58  Tex.  23. 

21.  East  Rome  Town  Co.  v.  Coth- 
ran,  81  Ga.  359,  8  S.  E.  737. 

[a]  Member  of  Law  Firm. — It  is 
contended  that  as  the  judge  was  "ab- 
sent when  the  business  was  transacted 
by  his  copartner  in  he  firm  name, 
and  knew  nothing  of  it,  and  never  re- 
ceived any  compensation  for  the  serv- 
ices which  his  copartner  in  the  name 
of  the  firm  rendered,  and  did  not  be- 
come judge  till  long  afterwards,  he 
was  free  from  disqualification;  but  we 
think  otherwise.  What  his  partner  did 
in  the  firm  name  was  done  by  the  firm 
and  upon  the  firm  responsibility,  and 
this  was  so  whether  compensation  was 
charged  or  not."  East  Rome  Town  Co. 
-p.  Cothran,  81   Ga.  359,  8  S.  E.  737. 

22.  People  v.  Haas,  105  App.  Div. 
119,  93  N.  Y.  Supp.  790. 

23.  Slaven  v.  Wheeler,  58  Tex.  23. 
[a]     Where  a  judge  advised  a  party 

as  to  the  legal  effect  of  a  document 
he  is  disqualified  to  determine  an  ac- 
tion in  which  the  controversy  turns 
tilpon  a  right  under  such  document. 
Tampa  St.  Ry.  &  P.  Co.  v.  Tampa  Sub- 
urban R.  Co.,  30  Fla.  595,  11  So.  562, 
17  L.  R.  A.  681;  Slaven  v.  Wheeler,  58 
Tex.  23. 
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24.  Mo. — Fields  v.  Bollinger,  234  Mo. 
190,  136  S.  W.  293.  Pa.— Bank  of 
North  America  v.  Fitzsimons,  2  Binn. 
454.  Tex.— CuUen  v.  Drane,  82  Tex. 
484,  18  S.  W.  590. 

[a]  Action  Against  Tenant  Under 
Lease  Drawn  by  Judge. — A  judge  is 
not  disqualified  to  preside  at  the  trial 
of  an  action  for  ejectment  brought 
against  the  tenant  under  a  lease  which 
was  drawn  by  the  judge.  Cook  v. 
Berth,  102  Mass.  372. 

[b]  Counsel  in  the  Case. — Where 
the  statute  expressly  provides  that  a 
judge  is  disqualified  only  where  the 
judge  had  been  of  counsel  "in  the 
case,"  the  fact  that  the  judge  as 
counsel  gave  an  opinion  in  regard  to 
the  validity  of  the  title  to  the  land 
in  controversy  does  not  disqualify  him 
from  trying  a  case  for  the  recovery  of 
such  land,  as  the  opinion  may  have 
been  given  in  some  other  case  in  re- 
gard to  the  title.  Houston  &  T.  C. 
Ry.  Co.  V.  Ryan,  44  Tex.  426. 

25.  In  re  Nevitt,  117  Fed.  44S,  S4 
C.  C.  A.  622. 

[a]  But  where  the  whole  case  XTas 
laid  before  him  before  his  election,  on 
a  proposition  of  compromise,  and  the 
judge  give  his  advice  in  regard  to  the 
compromise,  he  is  disqualified  to  sit 
on  the  trial  of  the  cause.  Curtis  V. 
Wilcox,  74  Mich.  69,  41  N.  W.  863. 

26.  State  v.  Woods,  124  La.  738,  50 
So.   671. 

fa]  **We  are  unable  to  discover  any 
reason  for  prohibiting  a  judge  from 
presiding  in  a  civil  cause  in  which  he 
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the  preliminary  proceedings  is  disqualified  to  sit  at  the  trial  of  a  crim- 
inal ease/^-  though  it  has  been  held,  in  a  state  \vhere  the  statute  did 
not  expressly  eover  this  case,  that  merely  drawing  the  statutory  in- 
dictment without  participation  in  presenting  the  case  to  the  grand 
jury,  does  not  disqualify  a  former  prosecuting  attorney  to  try  tlie 
case.^^ 

6.  In  Probate  Proceedings.  —  a.  Interest  in  the  Estate.  —  The 
general  rules  governing  disqualification  of  judges  are  applicable  to 
probate  proceedings,-'-'  and  the  interest  in  an  estate  must  be  direct^" 


may  have  been  of  counsel,  which  does 
not  apply  on  the  trial  of  a  criminal 
cause.  The  constitution  makes  no  dis- 
tinction, and  we  are  not  authorized  to 
make  any."  Mathis  v.  State,  3  Heisk. 
(Tenn.)   127. 

[b]  A  judge  who  has  given  advice 
to  defendant's  alleged  accomplice  can- 
not preside  on  the  trial  of  a  criminal 
case.  People  r.  Haas,  1U5  App.  Div. 
119,  93  N.   Y.   Supp.   790. 

[c]  Pronouncing  Sentence. — Where 
the  judge  previously  and  while  engaged 
in  the  practice  of  the  law  had  been 
consulted  and  retained  as  counsel  for 
the  state  by  the  prosecutor  and  the 
trial  and  conviction  were  had  before 
the  judge  came  upon  the  bench,  it  is 
not  reversible  error  for  such  judge  to 
pronounce  sentence.  Thomas  v.  State, 
5    How.    (Miss.)    20. 

27.  Tenn. — Mathis  v.  State,  3  Heisk. 
127.  Tex.— Johnson  r.  State,  29  Tex. 
App.  526,  16  S.  W.  418.  W.  Va.— State 
V.  Cottrell,  45  W.  Va.  837,  32  S.  E. 
162. 

[a]  The  Texas  statute  expressly  dis- 
qualifies one  who  has  acted  in  the  same 
case  as  counsel  for  the  state.  This  in- 
cludes receiving  the  complaint,  reduc- 
ing it  to  writing,  having  it  signed  and 
sworn  to  and  attesting  it.  Terry  v. 
State    (Tex.  Crim.),  24  S.  W.  510. 

fb]  But  a  judge  who  assisted  the 
district  attorney  in  presenting  to  the 
grand  jury  the  case  against  defend- 
ant's accomplice  is  not  disqualified  to 
preside  at  the  trial,  where  the  parti- 
cipation of  the  defendant  in  the  crime 
was  not  known  or  referred  to  at  that 
time.  Locklin  v.  State  (Tex.  Crim.), 
75  S.  W.  305. 

28.  Kirby  v.  State,  78  Miss.  175,  28 
So.  846,  84  Am.  St.  Eep.  622. 

[a]  "If  it  had  been  shown  that 
the  judge,  as  district  attorney,  had 
heard  the  facts  and  advised  and  drawn 


the  bill,  a  very  different  case  would 
be  before  us."  Kirby  v.  State,  78 
Miss.  17a,  28  So.  846,  84  Am.  St.  Kep. 

622. 

[b]  But  in  State  v.  Cottrell,  45  W. 
Va.  837,  32  S.  E.  162,  where  the  court 
holding  that  a  judge,  who  as  prose- 
cuting attorney  drew  the  indictment, 
is  disqualified  it  is  said:  "No  prose- 
cutor likes  to  quash  his  own  papers,  and 
his  knowledge  of  the  facts  obtained 
while  prosecutor  may  tend  to  preju- 
dice the  prisoner's  right  to  a  fair  and 
impartial  trial.  Evil  appearances 
should    be   avoided." 

29.  Cal.— Estate  of  White,  37  Cal. 
190.  Mo.— State  v.  Gray,  100  Mo.  App. 
98,  72  S.  W.  1081.  Nev.— State  v. 
Mack,  26  Nev.  430,  69  Pac.  862. 

[a]  Although  "probate  proceedings 
are  special  and  statutory  in  their  char- 
acter, they  must  be  classed  among  pro- 
ceedings of  a  civil  nature  .  .  .  Be- 
sides, the  act,  itself,  in  terms,  applies 
to  all  proceedings  of  a  civil  nature,  as 
well  as  to  actions  in  the  stricter  sense." 
State  ex  rel.  Nissler  v.  Donlan,  32  Mont. 
256,  80  Pac.  244. 

30.  Glavecke  v.  Tijirina,  24  Tex. 
663.     See   supra,   IX,  B,   3,  a. 

[a]  That  the  surrogate  in  his  offi- 
cial capacity  has  funds  iu  his  possession 
belonging  to  the  estate  and  for  which 
lie  must  account,  does  not  disqualify 
him.  Matter  of  Hancock,  91  N.  Y, 
284. 

[b]  Where  the  judge  is  one  of  the 
vestrymen  of  a  church,  who  by  the 
terms  of  the  incorporating  act  are  in- 
^•ested  with  all  its  property,  he  is  dis- 
qualified to  act  in  the  probate  of  a 
will  in  which  the  church  is  named  as 
the  benefiiiarv.  State  v.  Young,  31 
Fla.  594,  12  So.  673,  34  Am.  St.  Rep. 
41,    19   L.   E.   A.   636. 

[c]  The  judge's  joint  interest  with 
tlie  estate  ia  a  tract  of  land  does  not 
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and  subsisting"'^  before  it  will  disqualify  a  probate  judge.  A  judge  who 
holds  a  claim  against  an  estate  is  disqualified  to  act  therein.^'^  So  too, 
an  indebtedness  of  the  probate  judge  to  an  estate  creates  a  disqualify- 
ing interest.^^  The  fact  that  the  judge  is  also  the  representative  of  an 
estate  disqualifies  him  as  to  that  estate,^*  as  does  the  fact  that  he  was 
formerly  its  representative  and  has  never  made  a  final  settlement,^^ 
or  is  the  representative  of  a  deceased  heir  or  beneficiary  of  the  estate.^^ 


disqualify  him  to  appoint  an  adminis- 
trator of  the  estate.  "When  it  shall 
become  necessary  to  make  an  order 
relating  to  the  land  in  which  he  has 
an  interest,  then  if  he  still  have  an 
interest  in  it,  his  competency  may  be 
called  in  question.  Before  such  order 
mav  be  necessary,  he  may  not  be  in 
office  .  .  .,  or  hs  may  have  trans- 
ferred his  interest  in  such  a  way,  that 
he  will  not  then  be  disqualified  from 
acting.  It  is  unnecessary  to  anticipate 
the  contingencies  which  might  or  might 
not  disqualify  him  from  acting." 
Glavecke  f.  Tijirina,  24  Tex.  663. 

[d]  But  a  probate  judge  holding  a 
power  of  attorney  from  persons  claim- 
ing to  be  the  heirs  at  law  of_  the  de- 
ceased by  virtue  of  which  he  is  to  re- 
ceive for  them  all  the  money  and  prop- 
erty which  they  might  be  entitled  to 
from  the  estate  of  the  deceased  is  ab- 
solutely disqualified  to  act  in  the  mat- 
ters of  the  estate  except  to  arrange 
the  calendar  or  to  change  the  venue. 
Estate  of  White,  37  Cal.  190. 

[e]  A  probate  judge  who  is  one  of 
the  sureties  on  the  administrator's 
bond,  is  disqualified  to  act  in  the  set- 
tlement of  the  administration.  Wil- 
son V.  Wilson,  36  Ala.  655.  Compare 
Halbert  v.  Martin  (Tex.  Civ.  App.),  30 
S.  W.  388,  holding  that  a  judge  who 
was  surety  on  the  bond  of  a  temporary 
administrator   is   not   disqualified. 

31.  City  of  El  Paso  v.  Ft.  Dearborn 
Nat.  Bank  (Tex.  Civ.  App.),  71  S.  W. 
799;  Eichter  v.  Estate  of  Leiby,  107 
Wis.   404,   83    N.   W.   694. 

32.  Ala. — Thornton  v.  Moore,  61  Ala. 
347.  La. — Succession  of  Payne,  32  La. 
Ann.  355.  Mass.— Coffin  v.  Cottle,  9 
Pick.  287;  hi  re  Cottle,  5  Pick.  483. 

[a]  "The  creditor,  ...  is  pecun- 
iarily interested  in  every  proceeding  in 
the  administration,  from  the  appoint- 
ment of  an  administrator  until  his 
claim  is  paid.  This  is  such  a  direct 
pecuniary  interest  Co  would  incapaci- 
tate a  judge  who  is  a  creditor  of  the 
estate  from  making  any  orders  what- 
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ever   in    the    administration    thereof." 
Burks  V.  Bennett,  62  Tex.  277. 

[b]  Notwithstanding  His  Intention 
Not  To  Enforce  the  Claim, — Sigourney 
V.  Sibley,  21  Pick.  (Mass.)  101,^2  Am. 
Dec.  248,  discussing  effect  of  release 
and   waiver  of   disqualifying  interest. 

[c]  Even  Though  His  Claim  Is  In- 
ventoried as  Paid. — Succession  of  Khea, 
31  La.  Ann.  323.  But  compare  City  of 
El  Paso  V.  Ft.  Dearborn  Nat.  Bank 
(Tex.  Civ.  App.),  71  S.  W.  799,  hold- 
ing that  if  the  claim  of  the  judge  is 
paid  or  otherwise  discharged  or  barred 
by  the  statute  of  limitations  it  does 
not  operate  to  create  the  judge's  dis- 
qualification. 

[d]  Where  a  judge  before  his  elec- 
tion was  a  member  of  a  law  firm  to 
which  decedent  was  indebted  for  legal 
services  rendered,  the  judge;,  is  dis- 
qualified to  pass  upon  a  contested  ac- 
count in  the  matter  of  the  estate,  al- 
though prior  to  his  election  he  trans- 
ferred all  his  interest  in  the  fees  of 
the  firm  to  his  former  law  partner. 
Succession  of  Jan,  43  La.  Ann.  924,  10 
So.  6. 

[e]  But  where  a  judge  certifies  in 
substance  that  he  is  not  a  creditor  of 
the  estate  and  claims  no  interest  there- 
in he  is  not  disqualified  by  reason  of 
the  fact  that  his  name  was  put  on  the 
list  of  creditors  of  the  estate.  Perk- 
ins v.  Shadbolt,  44  Wis.  574. 

[f]  Where  the  statute  specifically 
provides  how  a  judge's  claim  against 
the  estate  shall  be  disposed  of,  he  is 
disqualified  to  act  only  in  those  mat- 
ters which  directly  affect  his  claim. 
Eegents  of  Univ.  of  California  v.  Tur- 
ner, 159  Cal.  541,  114  Pac.  842,  Ann. 
Cas.  1912C,  1162. 

33.  Gay  v.  Minot,  3  Gush.  (Mass.) 
352;  Matter  of  Hancock,  27  Hun  (N. 
Y.)    78. 

34.  Bedell  v.  Bailey,  58  N.  H.  62. 

35.  Burks  v.  Bennett,  55  Tex.  237, 
temporary   administrator. 

36.  In  re  Bacon,  7  Gray  (Mass.) 
391. 
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A  judge  who  was  a  witness  to  a  will  is  not  thereby  disqualified  to 
pass  upon  its  prol)ate,^^  but  a  judge  is  not  qualified  to  sit  on  the  pro- 
bate of  a  will  which  had  been  drawn  ))y  him.''® 

b.  Relationship  to  Party  in  Interest.  —  The  relationship  of  a  pro- 
bate judge  within  the  prohibited  degree  to  a  party  interested  in  an  es- 
tate ordinarily  disqualifies  him,^"  but  in  some  jurisdictions  a  judge  is 
not  disqualified  by  reason  of  the  fact  that  his  wife  is  an  heir  or  legatee 
of  the  decedent.*" 

c.  Former  Counsel.*'^  —  A  judge  who  has  been  counsel  for  the  heirs 
of  the  decedent,*-  or  for  the  executor  of  the  estate,*^  is  disqualified  to 
act  in  matters  of  the  estate. 

Relationship  to  Personal  Representative.  —  A  judge  who  is  related  to 
the  personal  representative  is  disqualified  to  act  in  the  estate,  and"  it 
is  therefore  improper  for  him  to  appoint  a  relative  as  administrator.*^ 

7  Bias.  —  a.  Generally.  —  In  the  absence  of  statutory  provisions 
prejudice  not  based  on  property  interest  is  no  ground*"  of  disqualifica- 


37.  Patten  v.  Tallman,  27  Me.  17. 

38.  Moses  r.  Julian,  45  N.  H.  52,  84 
Am.  Dec.  114. 

39.  Ala. — Crook  v.  TSTewberg,  124 
Ala.  479,  27  So.  432,  82  Am.  St.  Rep. 
190.  Cal.— Howell  v.  Budd,  91  Cal. 
242,  27  Pac.  747.  La.— Lacroix 's  Suc- 
cession, 30  La.  Ann.  &24. 

Se-9  supra,  IX,  B,  4. 

[a]  Where  a  legacy  to  the  judge's 
•wife  fails  because  she  is  a  witness  to 
the  will,  he  is  not  disqualified.  In  re 
Hopkins'  Will,  3  N.  Y.  Supp.  661,  6 
Dem.  Sur.  12,  19  N.  Y.  St.  528. 

40.  Perkins  v.  George,  43  X.  H.  453. 

41.  Disqualification  To  Probate  Will 
Drawn  by  Him, — See  supra  IX,  B,  4,  a. 

42.  Graham  r.  People,  111  Til.  253; 
In  re  Cottle,  5  Pick.   (Mass.)    483. 

fa]  A  probate  judge  holding  a 
power  of  attorney  from  certain  per- 
sons claiming  to  be  the  heirs  at  law 
of  the  deceased  is  disqualified,  as  a 
party  interested  in  the  proceeding,  to 
act  in  any  matter  pertaining  to  such 
estate.     Estate  of  White,  37   Cal.   190. 

rb]  Interest  in  Single  Question. 
Where  a  judge  as  attorney  for  heirs 
of  an  intestate  is  interested  only  in  a 
single  question  connected  with  the  set- 
tlement of  an  estate,  he  is  disqualified 
to  act  in  relation  to  that  particular 
question,  but  in  all  other  respects  the 
settlement  of  the  estate  may  proceed 
before  him.  "An  estate  is  not  a  sin- 
gle litigation.     Its  settlement  may  in- 


volve many  distinct  legal  controversies, 
in  some  of  which  one  attorney  may 
be  interested,  and  in  others  ditfereut 
attorneys."  Graham  v.  People,  111 
111.   253. 

43.  Wigand  v.  Dejonge,  8  Abb.  N. 
C.  (N.  Y.)  260.  But  see  State  v. 
Woody,  14  Mont.  455,  36  Pac.  1043, 
holding  that  a  judge  who  has  been  the 
attorney  for  an  administratrix  is  not 
disqualified  from  trying  a  proceeding 
instituted  for  her. 

44.  Plowman  r.  Henderson,  59  Ala. 
559;  Hall  r.  Thayer,  105  Mass.  219,  7 
Am.  Eep.  513.     See  supra  IX,  B,  4. 

45.  Plowman  v.  Henderson,  59  Ala. 
559  (appointment  improper  but  not 
void);  Flail  v.  Thayer,  105  Mass.  219, 
7  Am.   Rep.   513. 

46.  Ark.— .Tones  r.  State,  61  Ark.  88, 
32  S.  W.  81.  Cal,— Bulwer  Consolidated 
Min.  Co.  V.  Standard  Con.  Min.  Co.,  83 
Cal.  613,  23  Pac.  1109;  People  r.  Shu- 
ler,  28  Cal.  490;  People  r.  Williams, 
24  Cal.  31.  Fla.— Brvan  v.  State,  41 
Fla.  643,  26  So.  1022.'  Ga.— Elliott  v. 
Hipp,  134  Ga.  844,  68  S.  E.  736,  137 
Am.  St.  Rep.  272.  Haw. — Ex  parte 
Higashi,  17  Hawaii  428.  Kan. — Sco 
In  re  Peyton,  12  Kan.  398.  Minn. 
Cooper  r.  Brewster,  1  Minn.  94.  Miss. 
Evans  v.  State,  92  Miss.  34,  45  So.  706. 
Mo.— Scott  V.  Tavlor,  231  Mo.  654,  132 
S.  W.  1149.  Mont.— State  r.  Donlan, 
32  Mont.  250,  80  Pac.  244;  In  re  Wes- 
ton, 28  Mont.  207,  72  Pac.  512;  In  re 
Pa  vis'  Estate,  11  Mont.  1,  27  Pac,  342. 
Nev.— Alien    f.    Eeilly,    15    Nev.    452. 
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tion,  thongli  it  has  been  held  to  the  eontrary.^^  In  many  jurisdic- 
tions it  is  provided  by  statute  that  bias  or  prejudice  on  the  part  of  the 
judge  disqualifies  him  to  try  a  cause,*^  and  such  general  expressions  as 
"otherwise  unable"  or  "otherwise  disqualified"  or  "other  disability" 
following  an  enumeration  of  particular  disqualifications,  have  been 
held  to  include  bias  and  prejudiee.^^ 

In  order  to  constitute  a  ground  of  disqualification  the  alleged  preju- 
dice must  be  directed  against  the  person  of  a  litigant  and  not  merely 
against  the  eause,^°  and  must  be  of  such  character  as  may  prevent  a 


Tex. — Johnson  v.  State,  31   Tex.  Crim. 
456,  20  S.  W.  985. 

[a]  "Our  statute  enumerates  the 
grounds  for  a  change  of  venue,  and  the 
prejudice  of  the  judge  trying  the  cause 
is  not  one  of  the  enumerated  grounds. 
.  .  .  However  improper  and  indeli- 
cate such  expressions  as  are  here  at- 
tributed to  the  judge  may  be,  they  do 
not  of  themselves  afford  a  ground  for 
a  reversal  of  the  cause.  .  .  .  The 
most  that  can  be  said  ...  is  that 
such  conduct  will  cause  a  closer  and 
more  rigid  scrutiny  of  the  errors  com- 
plained of."  Gaines  v.  State,  38  Tex. 
Crim.   202,  42  S.  W.   385. 

47.  Day  v.  Day,  12  Idaho  556,  86 
Pac.  531,  where  it  is  said:  "Eegard- 
less  of  the  statutory  provision,  where 
...  a  change  of  place  of  trial  is  de- 
manded because  of  the  prejudice  of  a 
judge,  a  change  of  venue,  or  at  least  a 
change  of  judges,  should  be  granted 
to  preserve  from  discredit  the  judiciary 
of  the  state.  No  technical  refinement 
of  argument  can  convince  the  people 
that  a  prejudiced  judge  can  fairly  try 
a  case  between  his  friend  and  his  foe. 
Such  a  thing  might  occur,  but  the  gen- 
eral public  would  not  look  upon  such 
a  trial  as  an  administration  of  justice 
without  prejudice." 

48.  Cal.— People  v.  Compton,  123 
Cal.  403,  56  Pac.  44,  under  statute  of 
1897.  111.— McGoon  v.  Little,  7  111.  42, 
Ind.— Bernhamer  v.  State,  123  Ind.  577, 
24  N.  E.  509.  la.— Berner  v.  Frazier, 
8  Iowa  77.  Kan. — In  re  Peyton,  12 
Kan.  398.  Ky. — Powers  v.  Reynolds, 
89  Ky.  259,  12  S.  W.  298.  Minn.— Ea; 
parte  Curtis,  3  Minn.  274.  Mo. — Scott 
V.  Taylor,  231  Mo.  654,  132  S.  W.  1149. 
N.  D.— Stockwell  v.  Crawford,  21  N. 
D.  261,  130  N.  W.  225.  Okla.— Lewis 
V.  Eussell,  4  Okla.  Crim.  129,  111  Pac. 
818.  S.  D.— State  v.  Chapman,  1  S.  D. 
414,  47  N.  W.  411,  10  L.  R.  A.  432. 
Wis. — Haley  v.  Jump  River  Lumb.  Co., 
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81    Wis.   412,    5 1   N.    W.    321.     Wyo. 
Dolan  V.  Church,  1  Wyo.  187. 

[a]  Statute  Strictly  Construed.^ 
"The  disqualification  of  imputed  bias 
and  prejudice  ...  is  purely  statutory. 
It  does  not  rest  upon  the  ascertain- 
ment of  any  fact,  but  only  upon  an 
imputation.  Such  being  the  case,  and 
the  statute  being  open  to  so  much 
abuse,  we  are  inclined  to  construe  it 
strictly  according  to  its  express  terms, 
and  not  broaden  it  by  implication  to 
include  conditions  not  clearly  within 
them."  State  ex  rel.  Nissler  v.  Don- 
Ian,  32  Mont.  256,  80  Pac.  244. 

49.  In  re  Peyton,  12  Kan.  398. 

[a]  "The  words  'otherwise  unable' 
and  'other  disability'  when  applied  to 
the  subject-matter  of  the  statutes,  are 
broad  enough  to  include  the  case  of  a 
justice  who,  for  any  reason,  does  not 
stand  indifferent  in  the  cause.  Con- 
scious bias  or  prejudice  in  favor  of  one 
of  the  parties,  or  against  the  other, 
caused  by  hearing  an  ex  parte  state- 
ment of  the  facts  of  the  case,  is  an  in- 
ability or  disability  to  try  the  case, 
within  the  just  meaning  of  the  stat- 
utes." Williams  v.  Robinson,  6  Cush. 
(Mass.)    333. 

50,  Cal.— McCauley  v.  Weller,  12 
Cal.  500.  Fla.— Purvis  v.  Prink,  55  Fla. 
715,  46  So.  171;  Conn  v.  Chadwick  & 
Co..  17  Fla.  428.  Ky.— Powers  v.  Com., 
114  Ky.  237,  70  S.  W.  644;  Smith  v. 
Com.,  108  Ky.  53,  55  S.  W.  718.  Mo. 
Charlotte  v.  Chouteau,  33  Mo.  194; 
Bent  V.  Lewis,  15  Mo.  App.  40.  Tex. 
Johnson  v.  State,  31  Tex.  Crim.  456, 
20  S.  W.  985. 

fa]  Prejudice  Against  Damage 
Suits. — In  McDonald's  Admr.  v.  Wall- 
send  Co.,  135  Ky.  624,  117  S.  W.  349 
it  was  held  that  a  judge  who  formerly 
was  an  officer  in  a  coal  mining  com- 
pany and  was  commonly  known  to  be 
hostile  to  damage  suits  was  not  by  rea- 
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parly  from  obtaining  a  fair  and  impartial  trial  of  the  cause."  There 
must  be  actual  prejudice  on  the  part  of  the  judge  and  a  mere  fear  of 
a  party  that  such  prejudice  exists  does  not  constitute  a  ground  of  dis- 
qualitieation."  j\lere  political  antagonism  does  not  constitute  a  ground 
of  disqualiiication,"  unless  it  amounts  to  a  personal  hostility"  toward 


son  thereof  disqualified  to  preside  at 
the  trial  of  an  action  for  personal  in- 
juries against  a  coal  mining  company. 
The  court  said  there:  "The  judge  is 
not  charged  .  .  .  with  being  person- 
ally hostile  to  the  litigant,  nor  as  en- 
tertaining .  .  .  antipathy  toward  the 
plaintiff  or  his  suit.  It  is  said  he  does 
not  look  with  favor  upon  litigation 
growing  out  of  personal  injuries.  It  is 
likely  some  judges  have  just  the  op- 
posite feeling  concerning  such  suits. 
But  we  do  not  see  that  that  fact  neces- 
sarily disqualifies  the  judge  from  pre- 
siding at  the  trial  of  such  cases  in  his 
court.  Judges,  like  other  men,  have 
their  notions  of  right  and  wrong,  which 
may  not  agree  with  the  law  of  the  mat- 
ter. Their  alleged  bias  may,  so  far  as 
they  are  concerned,  be  a  matter  of 
conscience.  Unless  it  causes  them  to 
act  corruptly  or  with  such  oppression 
as  to  be  equivalent  to  corruption,  wo 
do  not  see  how  it  can  legally  disqualify 
the  judge  as  an  ofiicial." 

fb]  Prejudice  Against  Crime.— (1) 
"There  is  a  great  and  manifest  differ- 
ence between  prejudice  against  a  crime 
and  being  prejudiced  against  a  person 
who  may  be  charged  with  the  commis- 
sion of  such  crime.  Every  good  citizen 
is  prejudiced  against  the  commission 
of  such  crime  ...  If  being  prejudiced 
against  the  commission  of  crime  is  a 
disqualification,  then  the  members  of 
this  court  are  disqualified  to  decide  any 
case  pending  before  'them,"  Craw- 
ford V.  Ferguson,  5  Olka.  Crim.  377, 
115  Pac.  278.  See  also  Hargis  v.  Com., 
135  Ky.  578,  123  S.  W  239.  (2)  Par- 
ticipation in  a  meeting  of  judges  called 
for  the  purpose  of  devising  ways  and 
means  for  suppressing  gaming  and  dis- 
orderly houses  does  not  disqualify  a 
judge  to  preside  at  the  trial  of  a  per- 
son indicted  for  keeping  a  disorderly 
house.  Dailey  v.  State  (Tex.  Crim.), 
55  S.  W.  821. 

[c]  The  federal  statute  contains  the 
word  "i)ersonal, "  which  must  appear 
in  an  affidavit.  Henrv  r.  Speer,  201 
Fed.  sen,  120  C.  C.  A.  207. 

51.    Cal.— People  v.  Findley,  132  Cai. 


301,  64  Pac.  472;  Higgins  v.  San  Diego, 
126  Cal.  303,  58  Pac.  700,  59  Pac.  209. 
Kan. — State  v.  Morrison,  67  Kan.  144, 
72  Pac.  554;  State  v.  Bohan,  19  Kan. 
28.  Ky.— Vance  r.  Field,  89  Kv.  178, 
12  S.  W.  190.  Mo.— Scott  V.  Taylor, 
231   Mo.  654,   132  S.  W.   1149. 

[a]  The  fact  that  a  judge  feels  or 
expresses  himself  as  prejudiced  against 
the  personality  of  a  litigant  does  not 
absolutely  disqualify  a  judge.  Scott  i;. 
Taylor,  231  Mo.  654,  132  S.  W.  1149. 

52.  Hungerford  v.  Cushing,  2  Wis. 
397. 

53.  Ala. — Fulton  v.  Longshore,  156 
Ala.  611,  46  So.  989,  19  L.  K.  A.  (N. 
S.)  602.  Ga.— Elliott  v.  Hipp,  134  Ga. 
844,  68  S.  E.  736,  137  Am.  St.  Kep.  272. 
Ky.— Powers  v.  Com.,  114  Ky.  237,  70 
S.  W.  644. 

[a]  A  judge  who  was  a  candidate 
for  re-election  is  not  disqualified  to 
hear  a  proceeding  involving  the  valid- 
ity of  a  ticket  upon  which  he  had  de- 
clined to  run.  O'Connor  v,  Smithers, 
45  Colo.  23,  99  Pac.  46. 

54.  Givens  v.  Crawshaw,  21  Ky.  L. 
Eep.   1618,  55   S.  W.  905. 

[a]  Political  Bias. — "We  do  not 
mean  to  be  understood  as  saying  that 
a  judge  of  one  politcal  faith  may  not 
I'roperly  try  the  case  of  a  litigant  of 
a  different  political  faith,  though  the 
question  involved  was  one  purely  po- 
litical. Nor  is  the  mere  fact  of  a  differ- 
ence in  political  belief  or  afliliation  a 
legal  ground  for  objecting  to  a  trial 
judge.  We  do  not  believe  .  .  .  that 
the  judges'  political  views  control 
their  decisions  upon  matters  of  law  be- 
fore them  for  adjudication.  It  will 
be  a  most  calamitous  day  for  the  Com- 
monwealth when  such  comes  to  be  the 
case.  But  cases  may  arise  .  .  .  where 
a  judge  may  become  disqualified  in 
fact  and  in  law,  by  an  undue  bias, 
from  properly  presiding  in  a  case  that 
has  grown  out  of  a  political  contro- 
versy, as  well  as  any  other  controversy. 
.  .  .  If  the  fact  be  that  the  judge  is 
biased  or  prejudiced  against  a  litigant 
because  of  politics,  it  woulA  seem  to 
disqualify   him   as   certainly   and   com- 
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a  party,  or  is  coupled  with  a  personal  interest  of  the  judge  in  the  pro- 
ceeding.^^ 

The  fact  that  a  judge  is  opposed  to  the  sale  of  liquor  m  any  form  is 
not  of  itself  sufficient  reason  why  he  should  not  preside  in  the  trial  of 
cases  involving  infractions  of  the  liquor  laws  of  the  state.^"  Nor  will 
the  signing  of  a  petition  for  a  local  option  election  disqualify  a  judge 
from  passing  upon  a  suit  instituted  for  the  purpose  of  preventing  such 
election.^" 

Neither  intimate  terms  of  friendship  of  the  judge  with  one  of  the 
parties,^^  nor  intimacy  of  the  judge  with  counsel,^^  or  ill-feeling  toward 


pletely  as  if  lie  were  prejudiced  01 
biased  against  him  for  any  other  rea- 
son." Powers  V.  Com.,  114  Ky.  237, 
70  S.  W.  644,  1050,  71  S.  W.  494. 

55.  Cowie  v.  Means,  39  Colo.  1,  88 
Pae.  485;  MacMillan  v.  Spencer,  28 
Colo.  80,  62  Pac.  849;  Phillips  v.  Cur- 
ley,  28  Colo.  34,  62  Pae.  837. 

[a]  Personal  Interest  in  Election 
Contest. — Where  a  contest  was  insti- 
tuted of  the  -election  of  a  tax  collector 
of  the  county,  while  in  another  court 
a  contest  of  the  judge's  election  based 
upon  the  same  grounds  was  pending, 
the  judge  properly  declined  to  hear  the 
contest,  as  the  judge  had  "in  the  na- 
ture of  things,  such  a  bias  in  favor  of 
one  of  the  parties  to  the  case,  as  dis- 
qualified him  to  hear  and  determine 
the  same."  Medlin  v.  Taylor,  101  Ala. 
239,   13   So.   310. 

56.  Rush  r.  Denhardt,  138  Ky.  238, 
127  S.  W.  785,  Ann.  Cas.  1912A,  1199; 
Erwin  v.  Benton,  120  Ky.  536,  87  S. 
W.  291;  Benson  v.  State,  39  Tex.  Crim. 
56,  44  S.  W.  167.  But  compare  Wathen, 
Mueller  &  Co.  v.  Com.,  133  Ky.  94,  116 
S.  W.  336. 

[a]  Public  Advocacy  of  Local  Op- 
tion.— The  fact  that  a  judge  "while  a 
candidate  for  the  position  he  held, 
was  in  favor  of  local  option,  and  ad- 
vocated it  before  the  people,  and 
stated  to  the  people  that  he  would  see 
that  the  law  was  enforced,  or  that  he 
advised  with  the  friends  of  local  op- 
tion how  to  enforce  the  law,  does  not 
disqualify  him  from  trying"  a  case  of 
violation  of  the  local  option  law.  Bate 
man  v.  State  (Tex.  Crim.),  44  S.  W. 
290. 

57.  Galey  v.  Board  of  Comrs.,  174 
Ind.  181,  91  N.  E.  593,  Ann.  Cas.  1912C, 
1090;  Lemon  v.  Peyton,  64  Miss.  161, 
8  So.  235. 

[a]     Party  to  Contest  of  Validity  of 
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Law. — In  Burrel  v.  State  (Tex.  Crim.), 
65  S.  W.  914,  it  is  said:  "In  Trues- 
dell  V.  State  (Tex.  Cr.  App.),  61  S.  W. 
935,  we  held  the  mere  fact  that  the 
judge  who  presided  at  defendant's 
trial  for  violating  local  option  law  was 
a  formal  party  to  an  application  to 
contest  the  validity  of  the  election  on 
the  question  of  local  option,  under 
which  the  prosecution  was  maintained, 
did  not  disqualify  the  judge  from  sit- 
ting in  the  case.  Nor  do  we  think  the 
fact  that  he  was  a  formal  party,  and, 
as  a  codefendant  to  the  contest,  made 
an  argument  on  the  validity  of  the 
law,  would  render  him  disqualified  from 
sitting  in  the  trial  of  this  case.  The 
mere  fact  of  an  argument  would  not 
add  anything  to  his  disqualification 
other  than  already  existed  by  being  a 
formal  party  and  having  signed  a  for- 
mal answer  to  the  contest.  We  hold 
that  the  county  judge  who  tried  this 
case  was  not  disqualified." 

58.  Sparks  v.  Colson,  109  Ky.  711, 
60  S.  W.  540. 

59.  Boreing  v.  Wilson,  128  Ky.  570, 
108  S.  W.  914. 

[a]  "A  judge  of  a  court  is  human, 
and  like  every  other  man,  must  have 
bis  likes  and  dislikes,  must  find  in 
the  members  of  the  bar  characteristics 
and  qualities  which  he  likes  or  dis- 
likes. ...  In  so  far  as  he  is  not 
swayed  by  these  natural  emotions  to 
do  any  man  an  injustice,  the  fact  that 
he  has  them  in  common  with  his 
brother  man  does  not  disqualify  him 
from  trying  a  case."  May  v.  May,  150 
Ky.   522,   150   S.   W.   085. 

[b]  Must  Amount  to  Judicial  FaV' 
oritism.— The  fact  that  a  judge  has 
shown  favoritism,  both  personally  and 
socially,  towards  one  of  the  parties 
and  his  attorney  is  no  ground  for  dis- 
qualification,   but    only    judicial    favor- 
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him'"''^  are,  of  themselves,  grounds  of  disqualifieation.  The  more  ruling 
of  a  judge  upon  a  legal  qu<:>stion  against  a  party  is  not  sufficient  to 
charge  him  with  bias  or  prejudice."^ 

b.  Personal  Knowledge  or  Opinion.  —  That  the  judge  personally 
knows  the  facts  which  may  be  under  inquiry  in  the  ease  does  not  dis- 
qualify him:"-  nor  does  the  fact  that  he  has  formed  an  opinion  either 
upon  the  legal  questions  involved,"^  or  upon  the  facts,,  if  the  case  is  one 
for  the  jury."* 

c.  Expression  of  Opinion.  —  The  expression  of  an  opinion  upon 
matters  involved  in  the  cause  ordinarily  does  not  disqualify,"'  but 


it  ism  constitutes  such  ground.  Bore- 
ing  1-.  Wilson,  128  Ky.  570,  lOS  S.  W. 
914. 

60.  May  i\  May,  150  Ky.  522,  150 
S.  W.  685. 

[a]  "If  we  must  presume  bias  and 
prejudice  toward  the  client  because 
of  ill  feeling  toward  the  attorney,  it 
would  establish  a  dangerous  rule  by 
which  the  attorney  through  his  own 
fault,  could  have  iiis  case  transferred 
to  another  judge  by  quarreling  with 
the  court.  We  prefer  to  believe  that 
a  judge  may,  with  or  without  cause, 
corilially  dislike  and  even  distrust  an 
attorney,  and  yet  be  capable  of  doing 
exact  justice  toward  his  client."  Hig- 
gins  V.  City  of  San  Diego,  126  Cal.  303, 
58  Pac.  700,  59   Pac.  209. 

61.  U.  S. — Ex  parte  American  Steel 
Co.,  230  U.  S.  35,  33  Sup.  Ct.  1007,  57 
L.  ed.  1379.  Ariz. — State  ex  rel.  Young 
r.  Superior  Court,  14  Ariz.  126,  125 
Pac.  707.  Ind. — Havs  v.  Morgan,  87 
Iiid.  231.  Wash.— State  ex  rel.  Lefebvre 
r.  Clifford,  65  Wash.  313,  118  Pac.  40. 

62.  Atlantic  &  B.  Ev.  Co.  f.  Mavor 
of  Cordele,  128  Ga.  293,  57  S.  E.  493; 
Heflin  v.  State,  88  Ga.  151,  14  S.  E. 
112,   30  Am.  St.   Kep.  147. 

63.  Western  Bank  r.  Tallman,  15 
Wis.  92. 

64.  Jones  r.  State,  61  Ark.  88,  32  S. 
W.  81.  See  Heflin  r.  State,  88  Ga. 
151,  14  S.  E.  112,  30  Am.  St.  Rep.  147; 
and   infra,  IX,  B,   7,  c;   IX,  B,   11. 

fal  The  "belief  or  disbelief  of  a 
trial  judge  In  the  guilt  of  a  defendant 
put  upon  trial  before  him  is  not  a  test 
of  his  qualification  to  preside  at  such 
trial.  A  trial  judge  may  be  convinced 
from  his  personal  knowledge  of  the 
case,  or  what  he  has  hoard  from  others, 
of  the  guilt  of  one  put  upon  trial  be- 


fore him,  and  yet  with  the  utmost  fair- 
ness and  impartiality  conduct  the  trial 
and  give  the  defendant  a  fair  and  im- 
partial hearing.  It  is  the  existence 
of  prejudice  or  bias  in  the  mind  of  the 
trial  court  against  defendant  which 
must  be  clearly  shown  in  support  of  an 
application  for  a  change  of  venue  from 
the  court  presided  over  by  such  judge, 
not  the  belief  of  the  judge  in  the  guilt 
of  defendant."  State  v.  Morrison,  67 
Kan.   144,   72   Pac.   554. 

[b]  The  constitutional  provision 
which  guarantees  to  every  person 
charged  with  crime  a  trial  without 
prejudice,  in  so  far  as  it  relates  to 
the  judge  who  presides  at  the  trial, 
does  not  include  the  opinion  of  the 
judge  as  to  the  guilt  or  innocence  of 
the  defendant,  but  in  order  to  dis- 
qualify a  judge  it  must  be  shown  that 
he  bears  ill-will  toward  the  defendant 
of  such  a  character  as  might  prevent 
him  from  giving  the  defendant  a  fair 
trial.  Cochran  r.  State,  113  Ga.  736, 
39  S.  E.  337;  Heflin  r.  State,  88  Ga.  151, 
14  S.  E.  112,  30  Am.  St.  Eep.  147; 
State  ex  rel.  Nowakowski  r.  Lockridge, 
6  Okla.  Crim.  216,  118  Pac.  152,  Ann. 
Cas.  1913C,  251.  45  L.  R.  A.  (N.  S.) 
525;  Ingles  r.  McMillan,  5  Okla.  Crim. 
1.30,  113  Pac.  998,  45  L.  R.  A.  (N.  S.) 
511. 

65.  May  v.  May,  150  Ky.  522,  150 
S.  W.  685;  Inhab.  of  Readington  f. 
Dillev,  24  N.  J.  L.  209.  See  Jones  v. 
State,  61  Ark.  SS,  32  S.  W.  SI. 

fa]  Previous  Approval  of  Legisla- 
tive Act  in  Question. — A  judge  is  not 
disqualified  from  hearing  a  case  in 
which  the  construction  of  a  legislative 
act  is  involved,  "because  he  expressed 
to  a  member  of  the  judiciary  commit- 
tee of  the  legislature  his  approval  of 
the  bill."  Ex  parte  Higashi,  17  Hawaii 
428. 
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where  a  judge  announces  his  decision  of  the  case  in  advance  he  ob- 
viously is  disqualified  to  hear  the  cause."'' 

8.  In  Contempt  Proceedings.  —  A  judge  is  not  disqualified  from 
hearing  proceedings  in  contempt  although  the  contempt  itself  consists 
in  imputation  upon  the  judge's  motives." 

9.  Judge  a  Witness  in  the  Case.  —  In  the  absence  of  a  statute  au- 
thorizing a  trial  judge  to  testify  in  a  case  tried  before  him  a  judge  who 
is  a  material  witness  in  the  cause  is  disqualified  to  preside  as  trial 
judge  therein.^^  It  must,  however,  clearly  appear  that  the  judge  is  a 
necessary  witness,  otherwise  no  ground  of  disqualification  exists.''^ 

10.  Physical  Disability.  —  A  judge  may  be  disqualified  also  by  rea- 
son of  physical  disability.^" 

11.  Participation  in  Previous  Proceedings.  —  The  fact  that  a  judge 
had  previously  tried  the  cause,"  or  the  issues  involved  therein,'^^^  con- 


66.  Massie  v.  Com.,  93  Ky.  588,  20 
S.  W.  704;  In  re  Cameron,  126  Tenn. 
614,  151  S.  W.  64. 

[a]  "To  compel  a  litigant  to  sub- 
mit to  a  judge  who  has  already  con- 
fessedly prejudged  him,  and  who  is 
candid  enough  to  announce  his  decis- 
ion in  advance,  and  insist  that  he  will 
adhere  to  it,  no  matter  what  the  evi- 
dence may  be,  would  be  so  farcical 
and  manifestly  wrong  that  it  seems  to 
us  that  the  idea  must  necessarily  be 
excluded  by  the  very  expression  'ad- 
ministration of  justice.'  "  State  ex 
rel.  Barnard  V.  Board  of  Education,  19 
"Wash.  8,  52  Pac.  317,  67  Am.  St.  Eep. 
706,  40  L.  E.   A.  317. 

[b]  On  a  prosecution  for  contempt 
the  judge  is  disqualified  if  he  has 
previously  announced  his  intention  to 
imprison  the  defendant.  State  ex  rel. 
Russell  V.  Superior  Court,  77  Wash. 
631,  138  Pac.  291. 

67.  Mvers  v.  Stat«,  46  Ohio  St.  473, 
22  N.  £."43,  15  Am.  St.  Eep.  638.  See 
also  In  re  Ulmer,  208  Fed.  461;  Lam- 
berson  v.  Superior  Court,  151  Cal.  458, 
91  Pac.  100,  11  L.  E.  A.  (N.  S.)  619; 
and  5  Standard  Proc.  372. 

68.  Kan.— Gray  v.  Crockett,  35  Kan. 
66,  10  Pac.  452.  La.— Eoss  r.  Buhler, 
2  Mart.  (N.  S.)  312.  Ohio.— McMillen 
V.  Andrews,  10  Ohio  St.  112.  Wash. 
Maitland  v.  Zanga,  14  Wash.  92,  44 
Pac.  117. 

fa]  Tt  is  proper  "to  remove  trial 
judges  from  all  temptation,  and  relieve 
them  from  all  suspicion  or  criticism,  by 
adopting  and  enforcing  an  unyielding 
rule  in  the  state,  that  he  who  has  been, 
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or  is  to  be,  a  material  witness  in  a 
cause,  cannot  preside  at  the  trial 
thereof.  The  refusal  of  the  court  to 
change  the  place  of  trial  for  the  rea- 
son shown  on  the  application,  is  one 
of  that  class  of  errors  for  which  the 
case  must  be  reversed."  Burlington 
Ins.  Co.  V.  McLeod,  40  Kan.  54,  19 
Pac.   354. 

[bl  It  is  error  for  a  judge  to  re- 
fuse to  disqualify  himself  at  the  re- 
quest of  a  party  and  give  material 
testimony  in  the  case  over  the  objec- 
tion of  such  party.  Powers  v.  Cook 
(Okla.),  149  Pac.  1121.  But  see  State 
ex  rel.  ISTowakowski  v.  Lockridge,  6 
Okla.  Cr.  216,  118  Pac.  152,  Ann.  Cas. 
1913C,  251,  45  L.  E.  A.   (N.  S.)   525. 

[c]  A  judge  "may  be  called  as  a 
witness  and  is  not  from  that  fact  alone 
disqualified  from  sitting  in  judgment 
on  a  case."  Hopkins  v.  Scott,  38  Neb. 
661,  57  N.  W.  391. 

69.  Marry  v.  Jam«s,  2  Daly  (N.  T.) 
437;  Johnson  r.  Wells,  5  Okla.  Crim. 
599,  115  Pac.  375. 

70.  State  v.  Blair,  53  Yt.  24. 

71.  May  v.  May,  150  Ky.  522,  150 
S.    W.    685. 

[a]  "Even  a  justice  of  the  peace 
may  try  an  action  between  the  same 
parties,  involving  a  cause  of  action 
which  was  the  subject  of  a  former  ac- 
tion between  them,  where  the  judg- 
ment rendered  by  the  justice,  in  such 
former  action  has  been  reversed."  Fry 
V.  Bennett,  28  N.  Y.  324. 

72.  Heflin  v.  State,  88  Ga.  151,  14 
S.  E.  112,  30  Am.  St.  Eep.  147;  Mar- 
tyn  V.  Curtis,  68  Vt,  397,  35  Atl.  333, 
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stitutes  no  ground  of  disqualification  unless  the  statute  expressly  pro- 
hibits a  judge  from  trying  a  case  under  such  circumstances."  In  some 
juiisdictiuns  it  is  provided  by  statute  that  an  appeUate  judge  sliall  not 
participate  in  the  decision  of  a  cause  wliieh  was  dctermiued  by  liim 
below/*  but  in  the  absence  of  such  statute  he  is  not  disqualified.'^ 


[a]  Conducting  Preliminary  Exam- 
ination.—There  is  TIG  merit  in  a  "con- 
tention that  conducting  the  iirelimin- 
f>ry  committal  trial  disqualifies,  or 
ought  to  disqualify,  the  judge  from  pre- 
siding at  the  regular  trial  of  the  ac- 
cused." Cochran  v.  State,  113  Ga.  736, 
39  S.  E.  337. 

73.  State  r.  Hartley,  75  Conn.  104, 
52   Atl.   615. 

fa]  Upon  reversal  of  a  judgment 
either  party  is  entitled  to  a  change 
of  judges  by  filing  an  affidavit  of  preju- 
dice. Woodsman  v.  State,  181  Ind. 
613,  105    N.    E.    155. 

[b]  A  new  trial  means  that  the  ease 
shall  have  had  a  previous  trial  on  an 
issue  of  fact  and  not  merely  a  deter- 
mination on  demurrer.  "The  statute 
must  be  taken  to  refer  to  the  new 
trial  known  to  the  common  law."  Mat- 
sumura  v.  County,  It)  Hawaii  197. 

74.  Van  Arsdale  r.  King,  152  N.  T. 
69,  46  N.  E.  179;  Durvea  v.  Traphagen, 
84  N.  Y.  652;  Case  r.  Hoffman,  100  Wis. 
314,    74    N.    W.    220. 

[a]  "The  enactment  (of  Congress), 
alike  by  its  language  and  by  its  pur- 
pose, is  not  restricted  to  the  case  of  a 
judge's  sitting  on  a  direct  appeal  from 
his  own  decree  upon  a  whole  cause,  or 
upon  a  single  question.  A  judge  who 
has  sat  at  the  hearing  below  of  a 
whole  cause  at  any  stage  thereof  is 
undoubtedly  disqualified  to  sit  in  the 
Circuit  Court  of  Appeals  at  the  hear- 
ing of  the  whole  cause  at  the  same  or 
at  any  later  stage.  And  as  'a  cause' 
in  its  usual  and  natural  meaning,  in- 
cludes all  questions  that  have  arisen 
or  may  arise  in  it,  there  is  strong  rea- 
son for  holding  that  a  judge  who  has 
once  heard  the  cause,  either  upon  the 
law  or  upon  the  facts,  in  the  court  of 
first  instance,  is  thenceforth  disquali- 
fied to  take  part  in  the  Circuit  Court 
of  Appeals,  at  the  hearing  and  decision 
of  the  cause  or  of  any  question  arising 
therein."  Moran  r.  Dillingham,  174 
U.  S.  153,  19  Sup.  Ct.  620,  4:5  L.  ed. 
930.  To  the  same  effect  Rexford  v. 
Brunswick-BalkcCollender    Co.,   228   U. 


S.  339,  33  Sup.  Ct.  515,  57  L.  ed.  864. 

[bj  Motion  To  Dismiss  Appeal. 
Under  a  statute  prohibiting  a  judge 
to  sit  in  review  of  his  own  decision  a 
judge  who  tried  a  case  is  disqualified 
to  participate  in  the  determination  of 
a  motion  to  dismiss  the  appeal.  Pistor 
V.  Hatfield,  46  N.  Y.  249. 

[c]  Where  the  case  "was  tried  by  a 
referee  who  did  not  report  the  form 
of  the  judgment  but  the  same  was  set- 
tled by  tlie  judge,  the  latter  is  dis- 
qualified to  take  any  part  in  the  ap- 
peal from  such  judgment.  Murdock  v. 
International,  etc.  Co.,  14  Misc.  225, 
35   N.   Y.   Supp.   668. 

fd]  But  where  a  judge  granted  an 
ex  parte  order  which  thereafter  was  set 
aside  by  an  order  of  another  judge,  the 
judge  who  granted  the  first  order  is 
not  disqualified  from  participating  in 
the  determination  of  an  appeal  brought 
from  the  last  order.  Philips  v.  Ger- 
n.ania  Bank,  107  N.  Y.  630,  13  N.  E. 
923. 

[e]  Merely  Formal  Participation. 
Where  the  order  appealed  from  was 
made  by  another  judge  and  the  judge 
sitting  on  the  appeal  merely  signed 
the  order  as  a  matter  of  form,  the 
statute  does  not  apply  and  the  judge 
has  the  right  to  participate  in  the  de- 
termination of  the  appeal.  Mori  v. 
Pearsall,  14  Misc.  251,  35  N.  Y.  Supp. 
829. 

ff]  Statute  Applicable  Only  to  Ap- 
peal From  Final  Determination. — Smith 
i.  Wingard,  3  Wash.  Ter.  260,  14  Pac. 
596. 

[g]  Statute  Held  Unconstitutional. 
Powers  r.  Soaton,  2  Ohio  Dec.  (Re- 
print)  365. 

75.  La.— Edwards  r.  His  Wife,  9  La. 
Ann.  321.  S.  D.— Graham  r.  Selbie,  8 
S.  D.  604,  67  N.  W.  831.  Tex.— Beck- 
ham V.  Rice,  1  Tex.  Civ.  App.  281,  21 
S.  W.  389. 

[al  "It  has  heen  the  uniform  prac- 
tice in  this  court  for  a  judge  who  tried 
the  case  in  the  court  below  and  subse- 
quently became  a  member  of  this  court 
to  decline  to  sit  in  the   case  upon  ap- 
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C.  Removal  of  I^tsqualiftcation.  —  The  disqualification  of  a  judge 
by  reason  of  his  pecuniary  interest  is  removed  by  the  loss  of  such  in- 
terest,"'' or  by  relinquishing  the  demand,"^  but  the  judge's  mere  in- 
tention not  to  enforce  a  claim  does  not  remove  his  disqualification  on 
the  ground  of  interest/^  The  disqualification  by  reason  of  relation- 
ship is  likeM"ise  removed  by  the  loss  of  interest  of  such  relative  in  the 
cau:te/^  or  by  the  termination  of  the  relationship  by  death  of  the  rela- 
tive.®" But  the  fact  that  a  defendant  to  whom  the  judge  is  related 
within  the  prohibited  degree,  fails  to  appear  in  the  action  does  not 
remove  the  disqualification.'*^ 


peal.  This  has,  however,  proceeded 
from  motives  of  delicacy  and  not  be- 
cause it  has  ever  been  thought  that 
ths  judge  is  disqualified  to  sit.  The 
grounds  of  disqualification  of  the 
judges  of  the  courts  in  this  state  are 
specified  in  the  constitution  and  they 
are  exclusive  of  all  others;  and  the 
fact  that  a  judge  may  have  tried  the 
case  in  a  lower  court  or  participated 
in  th3  decision  in  such  court  is  not 
made  one  of  them."  Galveston  &  H. 
I.  Co.  f.  Grvmes,  94  Tex.  609,  63  S.  W. 
860,  64  S.  W.  778. 

[b]  Not  a  Disqualifying  Interest. 
Trial  of  the  case  below  does  not  make 
him  "interested"  and  thereby  dis- 
qualified from  sitting  on  the  appeal, 
vndsr  a  statute  disqualifying  a  judge 
from  acting  as  such  in  any  case  wherein 
he  is  "interested."  Chicago,  B.  &  Q. 
E.  Co.  r.  Kellogg,  54  Neb.  138,  74  N. 
W.  403. 

[c]  As  to  preliminary  motions  he 
is  not  disqualified  but  he  cannot  sit  on 
the  hearing  of  cause  for  reversal  or 
aflBrmance.  Engle  v.  Cromlin,  21  N.  J. 
L.  561;  Smith  v.  Wingard,  3  Wash. 
Ter.  260,  14  Pac.  596. 

76.  Cal.— Scadden  Flat  Gold  Min. 
Co.  V.  Scadden,  121  Cal.  33,  53  Pac. 
440;  Gregg  v.  Pemberton,  53  Cal.  251. 
Ga. — Johnson  v.  Marietta,  etc.  E.  E., 
70  Ga.  712.  Mich. — Knickerbocker  r. 
Worthing,  138  Mich.  224,  101  N.  W. 
540.  N.  Y. — Palmer  r.  Lawrence,  5  N. 
Y.    389. 

[a]  Eemoval  of  Interest  After  Suh- 
Kiission. — But  the  judge's  disqualifica- 
tion remains  where  the  cause  of  such 
disqualification  is  removed  only  after 
submission  of  the  case,  for  the  rules 
of  a  judge's  disqaalification  are  not  in- 
tended to  "mean  that  he  may  hear  the 
evidence  in  a  case  in  which  he  is 
interested  and  may  decide  it,  after  sit- 
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ting  and  acting  in  it,  provided  he  re- 
move the  cause  of  disqualification  be- 
fore he  enters  judgment.  As  we  all 
know,  the  decision  of  questions  aris- 
ing during  the  course  of  the  trial  often 
determines  the  final  judgment  itself." 
Adams  V.  Minor,  121  Cal.  372,  53  Pac. 
815. 

[b]  A  transfer  of  the  judge's  claim 
"Without  recourse  removes  his  disability 
notwithstanding  the  fact  that  the 
transfer  was  made  for  that  purpose. 
Nicholson  ;;.  Showalter,  83  Tex.  99, 
18   S.   W.  326. 

77.  Gregg  v.  Pemberton,  53  Cal.  251; 
In  re  Cottle,  5  Pick.    (Mass.)   483. 

78.  See  supra,  IX,  B,  3,  a. 

[a]  A  determination  of  the  judge 
not  to  prosecute  a  claim  is  "in  its  own 
nature  revocable.  Even  had  he  ex- 
pressed such  determination,  it  would 
make  no  difference,  because  a  parol 
release,  without  payment  or  satisfac- 
tion, is  no  extinguishment  of  a  debt." 
Sigourney  v.  Sibley,  21  Pick.  (Mass.) 
101,  32  Am.  Dec.  248. 

79.  Knickerbocker  v.  Worthing,  138 
Mich.  224,  101  N.  W.  540. 

[a]  Dissolution  of  Contract  Creat- 
ing Interest. — Where  the  judge  is  re- 
lated to  one  of  the  attorneys  hold- 
ing a  contract  for  a  contingent  fee, 
the  disqualification  is  removed  by  the 
cancelation  of  such  contract.  Knicker- 
bocker V.  Worthing,  138  ]\Iich.  224,  101 
N.  W.  540. 

80.  Yerby  v.  Martin  (Tex.  Civ. 
App.),  38  S.  W.  541,  death  of  relative 
without   issue. 

[a]  In  case  of  relationship  by  mar- 
riage the  dissolution  of  the  marriage 
by  death  removes  the  disqualification 
even  though  children  of  such  marriage 
remain  surviving.  Winchester  V.  Hins- 
dale, 12   Conn.   88. 

81.  Bivins    v.    Eichland    Bank,    109 
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A  jnclcrG  has  no  power  to  remove  his  own  clisqualifioation  hy  an  order 
of  discontinuance  as  to  the  party  whose  interest  creates  the  disquali- 
fication.®^ 

D.  Waiver  of  Disqualification.  —  In  the  absence  of  an  express 
statute  disqualifying  a  judge  of  the  case,  the  common  law  disqualifica- 
tion may  be  waived  by  the  parties  to  the  action. ^^  But  where  a  judge 
is  prohibited  by  statute  from  sitting  in  a  cause,  the  consent  of  the 
parties  cannot  affect  his  disqualification,  as  the  statute  is  not  designed 
merelj'  for  the  protection  of  the  parties  to  a  suit  but  for  the  general 
interests  of  justice.^*     In  some  jurisdictions,  however,  the  statute  ex- 


Ga.  342,  34  S.  E.  602;  Matthews  v. 
Noble,  25  Misc.  674,  55  N.  Y.  Supp. 
190. 

82.  Gains  v.  Barr,  60  Tex.  676. 

83.  U.  S.— Utz  r.  Regulator  Co.,  213 
Fed.  315,  130  C.  C.  A.  17;  Coltrane  v. 
Templeton,  106  Fed.  370,  45  C.  C.  A. 
328.  Ala.— Hall  v.  Heirs  of  Wilson,  14 
Ala.  295.  Ga.— Berrv  v.  State,  117  Ga. 
15,  43  S.  E.  4:58.  Ind.— Carr  v.  Duhmc, 
167  Ind.  76,  78  N.  E.  322,  10  Ann.  Cas. 
S67.  la. — Stone  r.  Marion,  78  Iowa  14, 
42  N.  W.  570.  Ky.— Pace  r.  Reed,  138 
Ky.  605,  128  S.  W.  891.  La.— Ricks  v. 
Gantt,  35  La.  Ann.  920.  Mass. — Crosby 
f.  Blanehard,  7  Allen  385.  Mont. 
Washoe  C.  Co.  v.  Ilickev,  46  Mont.  363, 
128  Pae.  584.  N.  H.— Hutchinson  V. 
Manchester  St.  Rv.,  73  N.  H.  271,  60 
Atl.  1011;  Stearns  v.  Wright,  51  N. 
H.  600;  Warren  v.  Glvnn,  37  N.  H.  340. 
S.  C— Jeffers  v.  Joffers,  89  S.  C.  244, 
71  S.  E.  810;  Ex  parte  Hilton,  64  S.  C. 
201,  41  S.  E.  978,  92  Am.  St.  Rep.  800. 
S.  D.— State  r.  Ham,  24  S.  D.  639,  124 
N.  W.  955.  Tenn. — Posey  v.  Eaton,  9 
Lea  500. 

fa]  Except  in  cases  where  the 
statute  expressly  forbids  it  "the  part- 
ies, by  a  joint  application  to  the  judge, 
suggesting  the  ground  of  recusation, 
expressly  waiving  all  objection  on  that 
account,  and  requesting  him  to  pro- 
ceed with  the  trial  or  hearing,  signed 
by  them,  or  their  attorneys,  may  give 
full  power  to  the  judge  to  proceed,  as 
if  no  objection  existed."  Moses  V. 
Julian,  45   N".   H.  52,  84   Am.  Dec.   114. 

84.  U.  S. — McClaughrv  c.  Deming, 
183  IT.  S.  49,  22  Sup.  Ct.  '786,  46  L.  ed. 
1049;  In  re  Eatouton  Eloc.  Co.,  120 
Fed.  1010.  Conn.— State  v.  Hartlev,  75 
Conn.  104,  52  Atl.  615.  Mass.— Rich- 
ardson r.  Welcome,  6  Cush.  331 ;  Si- 
gournev  r.  Siblev,  21  Pick.  101,  32  Am. 
Dec.   248.     N.   H.— Stearns    t.   Wright, 


51  N.  H.  600.  N.  y.— People  f.  Con- 
nor, 142  N.  Y.  130,  36  N.  E.  807;  Mat- 
ter of  Bingham,  127  N.  Y.  296,  27  N.  E. 
1055;  Murdock  r.  International  Tile 
Co.,  14  Misc.  225,  35  N.  Y.  Supp.  668. 
S.  D,— State  r.  Ham,  24  S.  D.  639,  124 
N.  W.  955.  Tex.— Dallas  r.  Peacock,  89 
Tex.  58,  33  S.  W.  220;  Gains  t.  Barr, 
60  Tex.  676;  Newcome  r.  Light,  58 
Tex.  141,  44  Am.  Rep.  604;  Chambers 
V.  Hodges,  23  Tex.  104;  Gresham  f. 
State,  43  Tex.  Crim.  466,  66  S.  W.  845; 
Gulf  R.  Co.  r.  Loonev,  42  Tex.  Civ. 
App.  234,  95  S.  W.  69 1".  Wis.- Case  v. 
Hoffman,  100  Wis.  314,  72  N.  W.  390. 

[a]  It  "has  always  been  held  that, 
where  a  judge  is  disqualified,  he  can- 
not be  permitted  to  sit  in  the  case, 
even  with  the  consent  of  the  parties; 
that  such  consent  could  not  remove 
the  disqualification  or  incapacity  and 
authorize  the  judge  to  sit  against  the 
prohibitions  of  the  law.  These  provis- 
ions of  the  law  are  designed,  not  mere- 
ly for  the  protection  of  the  parties 
.  .  .,  but  for  the  general  interest  of 
society."  Summerlin  v.  State,  69  Tex. 
Crim. '275,  153  S.  W.  890. 

[b]  "Tt  is  the  design  of  tho  law  to 
maintain  the  purity  and  impartiality 
of  the  courts,  and  to  ensure  for  their 
decisions  the  respect  and  confidence  of 
the  community.  Their  judgments  be- 
come precedents  which  control  the  de- 
termination of  subsequent  cases;  and 
it  is  important,  in  that  respect  that 
their  decisions  should  be  free  from  all 
bias.  .  .  .  The  party  may  be  inter- 
ested only  that  his  particular  suit 
sliould  be  justly  determined;  but  the 
state,  the  community  is  concerned  not 
only  for  that,  but  that  the  judiciary 
sliall  enjoy  an  elevated  rank  in  the  es- 
timation of  mankind.  The  party  who 
desired  it  might  be  permitted  to  take 
the  hazard  of  a  biased  decision,  if  he 
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pressly  authorizes  the  parties  to  waive  all  objections  to  the  disquali- 
fication of  the  judge. ^"^  Such  a  statute  has  no  application  to  cases  in 
which  minors  are  parties,**"  nor,  it  has  been  held  to  a  case  wdiere  the 
judge  is  a  party:"  and  in  any  case  its  requirements  must  be  strictly 
observed,  and  where  it  provides  that  the'  waiver  of  disqualification  must 
be  in  writing  and  entered  of  record,  a  waiver  in  any  other  form  is  not 
sufficient  to  affect  the  judge's  competency  to  act.^^  But  in  the  absence 
of  statutory  provision  to  the  contrary  the  waiver  may  be  express  or 
implied,^''  as  by  proceeding  in  the  cause  notwithstanding  the  knowl- 
edge of  the  facts  which  disqualify  the  judge,""  or  by  failure  to  make 


alone  were  to  suflfer  for  his  folly,  but 
the  state  can  not  endure  the  scandal 
and  reproach  which  w^ould  be  visited 
upon  its  judiciary  in  consequence.  Al- 
though the  party  consent,  he  will  in- 
variably murmur  if  he  do  not  gain  his 
cause,  and  the  very  man  who  induced 
the  judge  to  act,  when  he  should  have 
forborne,  will  be  the  first  to  arraign 
his  decision  as  biased  and  unjust." 
Oakley  v.  Aspinwall,  3  N.  Y.  547. 

[c]  The  disqualification  affects  the 
jurisdiction  and  power  of  the  court  to 
act  and  cannot  be  waived.  Chambers 
V.  Hodges,  23  Tex.  104;  Lee  v.  British- 
American  Mtg.  Co.,  51  Tex.  Civ. 
App.  272,  115  S.  W.  320.  To  the  same 
effect,  People  v.  Whitridge,  144  App. 
Div.   493,   129   N.  Y.   Supp.   300. 

[d]  Merely  imputed  Was  may  be 
waived,  though  actual  disqualification 
can  be  questioned  at  any  time.  State 
ex  rel.  Jacobs  v.  District  Court,  48 
Mont.  410,   138  Pac.   1091. 

85.  Ala. — Hine  v.  Hussey,  45  Ala. 
496.  Ga.— Shope  v.  State,  106  Ga.  226, 
32  S.  E.  140;  Rogers  v.  Felker,  77  Ga. 
46.  la. — Dows  v.  De  Long,  149  Iowa 
251,  128  N.  W.  341;  Stone  v.  Marion 
County,  78  Iowa  14,  42  N.  W.  570. 
Mo, — Priddy  v.  Mackenzie,  205  Mo.  181, 
103  S.  W.  968;  State  ex  rel.  Gallivan  v. 
Bradlev,  194  Mo.  166,  92  S.  W,  464. 
Neb.— Ingraham  v.  State,  82  Neb.  553, 
118  N.  W.  320.  Tenn. — Holmes  v.  Eason, 
8  Lea  754. 

fa]  Knowledge  of  Facts. — Where  at 
the  time  of  the  giving  of  the  consent 
to  the  hearing  a  party  knew  that  the 
judge  was  related  to  one  of  the  parties 
to  the  action,  he  is  estopped  to  raise 
the  question  of  disqualification,  al- 
though he  did  not  know  at  that  time 
the  precise  degree  of  relationship. 
Buena  Vista  L.  &  S.  Bank  v.  Grier, 
114  Ga.  398,  40  S.  E.  284. 
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86.  Mcintosh  v.  Bowers,  143  Wis. 
74,  126  N.  W.  548. 

87.  City  of  Kansas  v.  Knotts,  78  Mo. 
356. 

88.  State  t.  Hartley,  75  Conn.  104, 
52  Atl.  615;  Holmes  v.  Eason,  8  Lea 
(Tenn.)    754. 

[a]  "Jurisdiction  in  the  case  is 
made  to  depend  upon  the  consent  of  the 
parties  evidenced  by  a  writing  to  that 
effect  filed  in  the  ease  and  made  a 
part  of  the  record.  In  no  other  way 
can  jurisdiction  be  acquired."  Wal- 
ters V.  Wiley   (Neb.),  95  N.  W.  486. 

89.  Ind.— Carrr.  Duhme,  167  Ind.  76, 
78  N.  E.  322,  10  Ann.  Cas.  967.  la. 
Dows  V.  De  Long,  149  Iowa  251,  128  N. 
W.  341.  See  also  Stone  v.  Marion,  78 
Iowa  14,  42  N.  W.  570.  But  see  Chase  v. 
Weston,  75  Iowa  159,  39  N.  W.  246. 
Miss. — Nimocks  v.  McGehee,  97  Miss. 
321,  52  So.  626.  Neb. — Ingraham  V. 
State,  82  Neb.  553,  118  N.  W.  320. 

90.  Ark. — Pettigrew  r.  Washington 
Countv,  43  Ark.  33.  Colo.— Eberville 
r.  Leadville  Co.,  28  Colo.  241,  64  Pac. 
200.  Ga.— Berry  v.  State,  117  Ga.  15, 
43  S.  E.  438.  Ind.— Smith  i:  Amiss,  30 
Ind.  App.  530,  66  N.  E.  501.  La. 
Ricks  V.  Gantt,  35  La.  Ann.  920.  Miss. 
Nimocks  r.  McGehee,  97  Miss.  321,  52 
So.  626.  Neb.— Wustrack  v.  Hall,  95 
Neb.  384,  145  N.  W.  835.  N.  H.— Hutch- 
inson I'.  Manchester  St.  Ry.,  73  N.  H. 
271,  60  Atl.  1011;  Moses  v.  Julian,  45 
N.  H.  52,  84  Am.  Dec.  114.  N.  Y. 
In  re  Hopkins'  Will,  3  N.  Y.  Supp.  661, 
6  Dem.  Sur.  12,  19  N.  Y.  St.  528.  S.  0. 
Ex  parte  Hilton,  64  S.  C.  201,  41  S.  E. 
978,  92  Am.  St.  Rep.  800.  Tenn.— Posey 
V.  Eaton,  9  Lea  500.  Wash.— Nance  v. 
Woods,  79  Wash.  188,   MO  Pac.  323. 

[a]  "It  is  a  general  rule  .  .  .  that 
where  general  jurisdi'^'tion,  or  the 
power  to  act  exists,  and  the  only  ob- 
jection to  its  exercise  is  one  intended 
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objection  within  the  time  prescribed  by  law.''^  Even  under  a  statute 
autliorizing  a  waiver,  however,  the  court  may  refuse  to  sit  in  a  case 
where  he  is  disqualified,  although  the  parties  have  consented  to  his  pre- 
siding.^^ 

E.  ]\roDE  AND  Determination  of  Disqualification.  —  1.  By 
Judge  of  His  Own  Motion.  —  A  judge  has  tlie  power  to  declare  him- 
self disqualified  to  act  and  on  his  own  motion  to  decline  to  hear  a  cause 
pending  before  him,^^  even  though,  pursuant  to  statute,  the  parties 
have  consented  that  he  may  sit  in  the  case."*  In  some  jurisdictions  tlie 
judge  may  exercise  this  right  under  any  circumstances,^''  in  others  he 


for  the  benefit  and  designed  for  the 
protection  of  the  party  complaining, 
such  objection  must  be  taken  at  the 
earliest  practicable  opportunity,  after 
the  party  or  his  counsel  become  aware 
of  the  facts  on  which  its  validity  de- 
pends, or  it  will  be  held  to  have  been 
waived  by  the  omission  or  neglect  to 
urge  it  seasonably.  The  reason  of  the 
rule  would  seem  to  be,  that  it  is  justly 
to  be  regarded  as  the  folly  or  misfor- 
tune of  a  party,  if,  knowing  of  a  valid 
objection  to  a  proceeding,  he  •neglects 
to  avail  himself  of  it,  but  stands  by 
and  participates  therein,  unless  he  in- 
tends, as  is  the  natural  presumption, 
from  his  silence,  to  waive  altogether 
any  objection  on  that  account."  War- 
ren V.  Glynn,  37  N.  H.  340.  See  gen- 
erally th«  title  "Waiver." 

[b]  Where  a  party  asks  for  and 
obtains  a  change  of  venue  from  a  judge 
and  thereafter  goes  to  trial  before  the 
same  judge  without  objecting  that  the 
jaidge  is  disqualified,  he  waives  the 
point  and  cannot  urge  it  as  a  ground 
of  reversal  on  appeal  or  writ  of  error. 
Du  Quoin  Water-Works  Co.  v.  Parks, 
207  111.  46,   69   N.  E.   587. 

[e]  A  defendant  in  a  criminal  case, 
■who  knowing  of  the  disqualification  of 
the  judge  before  verdict,  makes  no  ob- 
jection to  his  presiding,  will  be  held 
to  have  waived  such  disqualification 
and,  therefore,  cannot  after  conviction 
obtain  a  new  trial  upon  this  ground. 
Berry  v.  State,  117  Ga.  15,  43  S.  E. 
438. 

As  to  effect  of  lack  of  knowledge  of 
the  disqualifying  facts,  see  infra,  IX, 
E    2    c 

91.  As  to  waiver  by  failure  to  ob- 
ject within  prescribed  time,  see  infra 
IX,  D. 

92.  In  re  Eatonton  Electric  Co.,  120 
Fed.  1010. 


93.  Oakley  v.  Aspinwall,  3  N.  Y. 
547;  Connellee  v.  Blanton  (Tex.  Civ. 
App.),  163  S.   W.  404. 

[a]  Whenever  "a  judge  of  a  court 
is  notified  in  any  manner  that  a  cause, 
in  which  he  has  been  engaged  as  coun- 
sel for  any  of  the  parties,  is  pending 
before  him,  his  self-respect,  and  his 
duty  as  a  servitor  in  the  administra- 
tion of  justice,  alike  demand  that  he 
should  promptly  refuse  to  sit  as  a 
judge  in  the  hearing  of  such  cause, 
even  with  the  consent  of  all  the  part- 
ies."    Joyce  f.   Whitney,  57  Ind.   550, 

94.  In  re  Eatonton  Elec.  Co.,  120 
Fed.  1010. 

95.  Ala.— Medlin  v.  Taylor,  101  Ala. 
239,  13  So.  310;  Marston  v.  Carr,  16 
Ala.  325.  Cal.— Lux  v.  Haggin,  72  Cal. 
xxi,  13  Pac.  654;  Kern  Valley  Water 
Co.  V.  McCord,  70  Cal.  646,  11  Pac. 
798.  Fla.— Fairchild  v.  Knight,  18  Fla. 
770.  Ind. — In  re  Appleman,  94  N.  E. 
566;  Joyce  v.  Whitney,  57  Ind.  550; 
Smith  f.  Amiss,  30  Ind.  App.  530,  66 
X.  E.  501.  La.— Nugent  v.  Stark,  34 
I.a.  Ann.  628.  Mo.— State  v.  Gilham, 
97  Mo.  App.  296,  70  S.  W.  943.  N.  Y. 
Oakley  v.  Aspinwall,  3  N.  Y.  547.  Tex. 
Connellee  v.  Blanton  (Tex.  Civ.  App.), 
163  S.  W.  404;  Childress  v.  Grim,  57 
Tex.  56. 

fa]  A  judge  may  decline  to  sit  in 
any  case  in  which  he  deems  it  improper 
to  preside  for  reasons  best  known  to 
himself  and  it  must  be  presumed  that 
he  acted  properlv  in  the  matter.  Louis- 
ville &  N.  R.  Co.  V.  Shuck,  23  Ky.  L. 
Kop.   25,  62   S.   W.  259. 

[b]  Under  a  statute  providing  that 
r  judge  may  decline  to  act  "when  he 
can  not  properly  preside"  the  judge's 
action  in  that  regard  "must  be  within 
the  exercise  of  a  sound  judicial  dis- 
cretion, as  it  is  left  \n\\\  tlio  judge 
alone    to    determine,   by   reason   of   his 
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has  the  right  to  decline  to  act  only  where  the  parties  under  the  statute 
have  the  right  to  object  to  his  presiding  at  the  trial  of  the  eause.^*' 
But  where  he  is  disqualified  under  the  statute  it  is  deemed  his  duty  so 
to  decline  to  sit  in  the  case  although  no  objection  to  his  competency  is 
raised  by  the  parties.**^  Where  the  judge  considering  himself  disquali- 
fied to  act  transfers  the  cause  and  the  parties  proceed  to  trial  before 
another  judge  the  objection  to  the  transfer  on  the  ground  that  the 
judge  was  not  disqualified  is  deemed  waived.^^ 

2.  Upon  Objection  by  Party.  —  a.  Generally.  —  Wliere  a  judge 
who  is  disqualified  has  not  voluntarily  refused  to  sit  in  the  case,^**  his 
disqualification  may  be  taken  advantage  of  only  in  the  manner  pre- 
scribed by  law  for  a  change  of  judges  upon  that  ground.^    Generally 


relation  to  the  parties,  his  interest  in 
the  cause,  his  bias  the  one  way  or  the 
ether,  his  ability  to  preside,  so  as  to 
give  the  party  a  fair  and  an  impartial 
hearing.  He  ought  not  and  can  not 
decline  to  preside  merely  for  the  rea- 
son of  a  disinclination  on  his  part  to 
hear  the  case;  but  the  reasons  influ- 
encing his  action  must  be  such  as  to 
cause  him  to  believe  that  he  can  not 
properly  preside."  Byram's  Exrs.  V. 
Holliday,  84  Ky.  18. 

[c]  A  judge  -who  has  voluntarily 
disqualified  himself  cannot  subsequent- 
ly vacate  his  order  granting  a  change 
of  venue,  on  the  ground  that  the 
party  had  no  legal  ground  to  disqualify 
him,  as  the  "mere  absence,  .  .  .,  of 
a  right  in  a  defendant  .  .  .,_to  ob- 
tain upon  his  own  application,  a 
change  of  venue  from  a  judge,  .  .  .  can 
not  in  any  way  operate  as  a  limita- 
tion upon  the  general  power  and  au- 
thority given  to  the  judge  .  .  .,  to 
disqualify  himself."  State  ex  rel. 
Lentz  V.  Fort,  178  Mo.  518,  77  S.  W. 
741. 

96,  State  v.  Judge,  41  La.  Ann.  319, 
6  So.  22.    See  vifra  IX,  F. 

[a]  "It  is  the  duty  of  a  judge  to 
perform  his  official  functions  regard- 
less of  his  personal  feelings  or  senti- 
ments, and  no  judge  shall  refuse  to  act 
unless  he  is  in  fact  disqualified,"  but 
where  the  judge  has  declared  himself 
disqualified  it  will  be  assumed  that 
such  was  the  case.  Hill  v.  Nelson  Coal 
Co.,  40  Mont.  1,  104  Pac.  876. 

fh]  The  order  of  a  judge  declaring 
himself  disqualified  to  act,  (1)  is  not 
conclusive  and  a  party  may  apply  for 
a  writ  of  mandate  commanding  the 
judge  to  hear  the  cause.  Medlin  v.  Tay- 
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lor,  101  Ala.  289,  13  So.  310.  (2)  But 
such  order  will  not  be  set  aside  unless 
there  was  a  manifest  abuse  of  judicial 
discretion.  Childress  v.  Grim,  57  Tex, 
56.     See  infra,  IX,  E,  2,  e. 

07.  Cal. — People  v.  De  la  Guerra,  24 
Cal.  73.  La.— Nugent  v.  Stark,  34  La. 
Ann,  628.  N.  Y. — Oakley  v.  Aspinwall, 
3   N.   Y.   547. 

Parties  cannot  waive  the  objection 
to  his  qualifications,  see  supra,  IX,  D. 

98.     Marston  v.  Carr,  16  Ala.  325. 

fa]  Where  the  parties  were  dissat- 
isfied with  the  refusal  of  the  judge  to 
hear  a  case,  they  were  bound  to  pursue 
the  proper  remedy  and  to  object  to  the 
transfer.  "They  should  have  excepted 
to  or  protested  against  it;  and,  if  over- 
ruled, they  should  have  resorted  to  the 
remedy  of  mandamus  in  this  court,  to 
compel  him  to  exercise  the  jurisdiction 
vested  in  him  by  law,  and  to  perform 
the  duties  attached  to  his  office,  which 
he  was  illegally  refusing  to  exercise 
and  perform.  .  .  .  Had  objection  been 
made,  and  particularly  had'the  judge's 
attention  been  called  to  the  plain, 
textual  provisions  of  the  law  .  .  .,  it 
is  evident  the  recusation  could  not 
have  been  persisted  in.  Having  sub- 
mitted in  silence,  and  without  objec- 
tion, the  judge,  as  well  as  their  adver- 
saries, had  the  right  to  assume  that 
they  acquiesced,  and  to  proceed  with 
the  case  in  regular  course  on  that  pre- 
sumption. Hence  the  case  was  regularly 
re-allotted."  State  ex  rel.  Mexican  Imp. 
Co.  V.  Voorhies,  41  La.  Ann.  567,  6  So. 
826. 

99.    See  supra,  IX,  E,  1. 

1.  Hutchinson  v.  Manchester  St. 
1  Ky.,  73  N.  H.  271,  60  Atl.  1011. 
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the  objection  mny  be  made  by  petition-  or  motion  prior  to  the  trial," 
but  cannot  be  raised  by  demurrer/  or  by  way  oi"  challenge. '^  It  does 
not  afford  a  ground  for  a  continuance,"  and  cannot  be  made  the  basis 
for  a  motion  in  arrest  of  judgment.'  The  application,  as  a  rule,  must 
be  supported  by  an  affidavit.^  It  is  held  that  a  party  cannot  disqualify 
more  than  one  judge  in  the  same  action  by  an  affidavit  of  prejudice,* 
and  it  is  sometimes  so  provided  by  statute.^" 

b.  WJw  May  Object.  —  The  objection  to  a  judge  on  the  ground  of 
his  disqualification  may  be  made  by  either  party,^^  and  only  by  them.^- 
Where  the  statute  requires  the  affidavit  to  be  made  by  a  party  it  can- 


2.  Kelly  v.  Hoeket,  10  Ind.  299; 
Moses  V.  Julian,  45  N.  H.  52,  84  Am. 
Dec.   114. 

3.  Kichardson  r.  Welcome,  6  Cush. 
(Mass.)    331. 

[a]  Where  a  motion  assigns  no  legal 
ground  for  disqualification  it  may  prop- 
erly be  treated  as  frivolous  and  be 
overruled  without  reference  to  another 
judge.  State  v.  Blount,  124  La.  202,  50 
So.  12. 

4.  Frevert  v.  Swift,  19  Nev.  400,  13 
Pac.   6. 

5.  Lyon  v.  State  Bank,  1  Stew. 
(Ala.)  442;  Wright  V.  State,  3  Ala. 
App.  24,  58  So.  68. 

6.  Hutchinson  v.  Manchester  St.  Ey., 
73   N.   H.   271,   60   Atl.   1011. 

7.  Miller  r.  Wild  Cat  G.  Road  Co., 
52  Ind.  51. 

8.  See  the  statutes,  and  Moore  r. 
Superior  Court,  22  Cal.  App.  156,  133 
Pac.  990;  Currv  v.  McCaffery,  47  Mont. 
191,  131  Pac.  673. 

As  to  requisites  of  affidavit,  see  in- 
fra, IX,  E,  2,  d. 

9.  State  f.  Gardiner,  88  Minn.  130, 
92  N.  W.  529. 

[a]  In  "analogy  to  a  change  of 
venue  in  a  criminal  case,  the  defend- 
ant's right  to  have  his  case  transferred 
to  another  judge  for  trial  is  limited  to 
one  transfer.  Any  other  conclusion 
would,  .  .  .,  lead  to  gross  abuses  and 
a  miscarriage  of  justice;  for,  if  it  be 
once  conceded  that  the  party  has  the 
right  to  disqualify  more  than  one 
judge,  there  is  no  limit  to  the  right." 
State  r.  Gardner,  88  Minn.  130,  92  N. 
W.  529. 

10.  Buchanan  r.  State,  2  Okla.  Crim. 
126,  101  Pac.  295. 


11.  Stevens  v.  Burr,  61  Ind.  464; 
Kelly  V.  Ilockot,   10  Ind.   299. 

[a]  By  Favored  Party. — The  party 
with  whom  a  judge  "is  connected  has 
as  much  to  apprehend  as  the  other;  for 
such  is  the  nature  of  man,  that  fre- 
quently to  avoid  one  imputation,  he 
will  go  as  far  to  the  other  side  as  it 
vvas  feared  he  would  on  the  side  of  his 
relation.  The  dread  of  censure  is  as 
much  to  be  deprecated  on  the  one  side 
as  a  leaning  towards  his  relation  is  on 
the  other.  Therefore,  the  Constitution 
has  used  the  word  'parties'  in  the 
plural  number."  Waterhouse  r.  Mar- 
tin, Pock  (Tenn.)  374.  But  see  Bon- 
nefoy  v.  Landry,  4  Bob.  (La.)  23,  hold- 
ing that  the  party  who  might  be  fav- 
ored cannot  object. 

[bl     While   a  party  in  default  has 

no  standing  in  court  except  to  move 
for  relief  from  the  default  or  to  take 
an  appeal,  he  is  still  a  "party"  wi_thin 
the  meaning  of  the  statute  permitting 
the  filing  of  an  affidavit  of  prejudice, 
upon  presenting  a  motion  to  vacate  the 
default.  State  ex  rel.  Working  i:  Dis- 
trict Court,  50  Mont.  435,  147  Pac. 
614. 

12.  Stevens  r.  Burr,  61  Tnd.  464. 
fal     Under  a  statute  providing  for  a 

change  of  judge  on  the  ground  of  bias, 
prejudice  or  interest  of  the  judge  on 
application  of  "either  party"  the 
"affidavit  must  be  both  made  and 
filed  by  the  party.  The  language  of 
the  statute  is  explicit,  and  admits  of 
no  other  construction.  The  right  to  a 
chango  depends  upon  the  statute,  and 
the  party  asking  it  must  take  it  on 
the  terms  prescribed  by  the  statute,  or 
not  at  all.''  Stevens  r.  Burr,  61  Ind. 
-164.  To  the  same  effect,  Heshion  v. 
Pressley,   80   Ind.  490. 
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not  be  made  by  his  attorney,"  Ihongh  a  corporation  may  act  through 
those  of  its  officers  or  agents  who  are  authorized  to  verify  its  plead- 
ins's  or  statements.'^  The  application,  of  course,  may  be  made  and  the 
affidavit  filed  by  a  party  through  his  attorney.^'^  One  of  several  plain- 
tiffs or  defendants  may  raise  the  objection  alone  without  joining  the 
others.'*"' 

c.  Time  of  Ohjection.  —  The  time  for  questioning  the  qualifications 
of  the  judge,  may  be  regulated  by  statute.'^  It  is  variously  provided 
or  held  that  objection  must  be  made  at  the  first  appearance  in  the 
cause,'''  or  at  the  earliest  practicable  opportunity  after  the  party  be- 
comes aware  of  the  facts'^  on  which  the  validity  of  the  objection  de- 


ls. Western  Bank  v.  Tallman,  15 
Wis.  92. 

14.  Western  Bank  V.  Tallman,  10 
Wis.  92,  not  by  attorney  of  foreign 
corporation. 

[a]  An  affidavit  made  by  an  agent 
of  a  corporation  is  sufficient,  it  being 
the  object  "of  the  statute  that  the 
affidavit  should  be  made  by  an  officer 
or  agent  sufficiently  acquainted  with 
the  facts  to  make  it  conscientiously. 
In  this  case  the  affidavit  shows  that 
the  agent  making  it  was  the  only  per- 
son, officer  or  agent,  conversant  with 
the  facts;  that  it  was  his  business  to 
attend  to  and  investigate  all  claims 
made  against  the  company  in  this  state, 
look  up  evidence  on  the  trial,  etc.  He 
then,  of  all  others,  was  most  compe- 
tent to  make  the  affidavit,  since  he 
alone  was  sufficiently  well  acquainted 
with  the  facts  to  do  it."  Jones  v.  Chi- 
cago &  N.  W.  K.  E.  Co.,  36  Iowa  68. 

15.  Firestone  v.  Hershberger,  121 
Ind.  201,  22  N.  E.  985. 

16.  State  V.  Dick,  125  Wis.  51,  103 
N.  W.  229;  Wolcott  v.  Wolcott,  32  Wis. 
63. 

17.  See  the  statutes. 

18.  Tolliver  v.  Com.,  165  Ky.  312, 
176  S.  W.  1190;  White  v.  .louett,  147 
Ky.  197,  144  S.  W.  55;  Massie  v.  Com., 
9S  Ky.  588,  20  S.  W.  704;  German  Ins. 
Co.  V.  Landram,  88  Ky.  433,  11  S.  W. 
367;  French  v.  Com.,  30  Ky.  L.  Eep. 
93,  97  S.  W.  427. 

[a]  A  party  who  permits  the  court 
to  pass  upon  a  demurrer  and  motion 
to  strike  out  certain  parts  of  the  com- 
plaint, and  thereafter  files  an  answer, 
■waives  his  right  to  object  to  the  judga 
for  bias.  Pace  v.  Keed,  138  Ky.  005, 
128   S.   W.   891. 

[b]  After  the  judge  has  made  sev- 
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eral  orders  in  the  case  it  is  too  late  to 
file  an  affidavit  of  prejudice.  Dupoyster 
r.  Ft.  Jefferson  Imp.  Co.,  121  Ky.  518, 
89  S.  W.  509. 

[c]  Where  a  judge  has  appointed  a 
receiver  upon  motion  of  a  party,  and 
after  certain  motions  of  an  adminis- 
trative nature  have  been  submitted  for 
his  decision,  the  objection  comes  too 
late.  Coltrane  v.  Templeton,  106  Fed. 
370,  45   C.  C.  A.  328. 

19.  Eberville  v.  Leadville  Co.,  28 
Colo.  241,  64  Pae.  200;  Yazoo  &  M.  V. 
R.  Co.  V.  Kirk,  102  Miss.  41,  58  So. 
710,  Ann.  Cas.  1914C,  968,  42  L.  K.  A 
(N.  S.)  1172.  See  State  ex  rel.  Han- 
nebohl  v.  Superior  Court,  85  Wash.  663, 
149  Pac.  16;  Bedolfe  v.  Bedolfe,  71 
Wash.  60,  127  Pac.  594;  State  ex  rel. 
Lefebvre  v.  Clifford,  65  Wash.  313,  118 
Pac.   40. 

[a]  The  reason  for  this  rule  is  that 
"it  is  justly  to  be  regarded  as  the 
folly  or  misfortune  of  a  party,  if, 
knowing  of  a  valid  objection  to  a  pro- 
ceeding, he  neglects  to  avail  himself 
of  it,  but  stands  by  and  participates 
therein,  unless  he  intends,  as  is  the 
natural  presumption,  from  his  silence, 
to  waive  altogether  any  objection  on 
that  account."  Warren  v.  Glynn,  37 
N.  H.  340. 

fb]  An  application  for  a  change  of 
judges  is  timely  when  made  after  the 
interposition  of  a  motion  to  make  the 
complaint  more  definite  and  certain  and 
prior  to  the  determination  thereof. 
State  ex  rel.  Deavers  v.  French,  78 
Wash.   260,   138   Pac.   869. 

f  c]  Where  at  the  time  of  the  arraign- 
ment and  plea  the  defendant  had  not 
been  represented  by  counsel  and  the 
attorney  filed  the  application  for  a 
change  of  judge  upon  first  appearance 
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pends,  or  hofore  the  cause  is  set  for  trial,-^  or  prior  to  the  beginning 
of  the  term  at  which  the  cause  is  to  be  triecl,^'  or  within  a  certain  num- 
ber of  days  l)efore  the  trial,^^  or  at  any  time  before  the  commencement 
of  the  trial,-"  or,  in  some  jurisdictions,  on  the  trial  of  the  cause. ^* 
An  objection  to  a  judge  on  the  ground  of  his  disqualification,  as  a 
rule,  is  not  available  after  judgment,-^  though  in  some  jurisdictions 
such  objection  may  be  raised  for  the  first  time  on  a  motion  for  a  new 
trial,-'"  or  to  modify  the  judgment.-^  Where  the  court  consists  of  sev- 
eral judges,  objection  is  obviously  in  time  if  made  as  soon  as  the  cause 


in  the  case,  such  application  is  timely. 
State  ex  rel.  Jones  v.  Gay,  65  Wash. 
629,  118  Pac.  830. 

[d]  Where  a  party  is  charged  with 
a  civil  contempt  for  refusiufj;  to  eoin- 
ply  with  a  juilgment,  it  is  too  late  to 
apply  for  a  change  of  judges  on  the 
ground  of  prejudice  as  the  contempt 
proceeding  is  merely  ancillary  to  the 
original  action  in  which  the  party  had 
appeared.  State  ex  rel.  Gourley  v. 
Smidi,  78  Wash.  292,  139  Pac.  60. 

20.  Scherer  v.  Ingerman,  110  Ind, 
428,  11  N.  E.  8,  12  N.  E.  304  (under 
rule  of  court);  Ex  parte  Hilton,  64  S. 
C.  201,  41  S.  E.  978,  92  Am.  St.  Eep. 
800. 

[a]  "Unless  the  party  so  applying 
has  just  learned  that  tacts  exist  from 
which  he  believes  that  a  judge  may  be 
prejudiced  against  him,  which  facts 
should  be  alleged  in  the  affidavit." 
Dolan  r.  Church,  1  Wyo.  187. 

21.  Ex  parte  Fairbank  Co.,  194  Fed. 
978;  Stockwell  r.  Crawford,  21  N.  D. 
261,  130  N.  W.  225. 

22.  U.  S. — Ex  parte  Glasgow,  105 
Fed.  780.  Minn.— State  r.  Hoist,  111 
Minn.  325,  126  N.  W.  1090.  Ohio. 
Leiblang  v.  State,  21  Ohio  Cir.  Ct.  (N. 
S.)    539. 

23.  N.  Y.— 7«  re  Hopkins'  Will,  3 
N.  Y.  Supp.  6G1,  6  Dem.  Sur.  12,  19  N. 
Y.  St.  528;  Lampier's  Case,  5  City 
Hall  Rec.  179.  Okla.— White  r.  State, 
150  Pac.  716;  Rca  r.  State,  3  Okla. 
Crim.  276,  105  Pac.  384,  139  Am.  St. 
Eep.  954.  Wis. — Swineford  v.  Pomeroy, 
16   Wis.  553. 

[a]  The  calling  of  the  case  for  trial 
and  the  drawing  of  a  juror  is  the  be- 
ginning of  the  trial  and  the  right  to 
file  an  affidavit  of  prejudice  against 
the  trial  judge  cannot  be  exercised 
thereafter.  State  v.  Johnson,  24  S.  D. 
590,  124  N.  W.  847. 

[b]  Before  or  After  Reference. 
(1)    A   motion   to   change   the  place   of 


trial  on  account  of  the  prejudice  of  the 
judge  made  after  the  cause  had  been 
referred  and  the  referee  had  made  his 
report  comes  too  lat6.  Duffy  v.  Hickey, 
68  Wis.  380,  32  N.  W.  54.  See  also  Bell 
V.  Vernooy,  18  Hun  (N.  Y.)  125.  (2) 
But  an  application  made  prior  to  such 
reference  although  the  cause  was  upon 
the  calendar  for  trial  is  seasonably 
made.  Eldred  v.  Becker,  60  Wis.  48, 
18  N.  W.  720. 

24.  Crosby  v.  Blanchard,  7  Allen 
(Mass.)    385. 

25.  Ark. — Pettigrew  r.  Washington 
County,  43  Ark.  33.  Ga^ — Berry  v. 
State,  "^117  Ga.  15,  43  S.  E.  438.  Idaho. 
Stevens  v.  Hall,  8  Idaho  549,  69  Pac. 
282. 

[a]  On  Motion  To  Quash  Execution. 

An  objection  to  the  judge  on  account 
of  his  interest  cannot  be  raised  for 
the  first  time  on  a  motion  to  quash  an 
execution  issued  in  the  cause.  Collins 
v.  Hammock,  59  Ala.  448. 

[b]  Not  on  Motion  for  New  Trial. 
Wustrack  v.  Hall,  95  Neb.  384,  145  N. 
W.  835. 

26.  Keating  v.  Keating,  169  Cal. 
754,  147  Pac.  974;  Seabrook  v.  First 
Nat.  Bank  (Tex.  Civ.  App.),  171  S.  W. 
247;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Looney, 
42  Tex.  Civ.  App.  234,  95  S.  W.  691. 

[a]  "While  the  disqualification  of 
imputed  bias  and  prejudice  may  not 
be  invoked  during  a  hearing,  .  .  ., 
yet  the  disqualification  may  be  worked, 
.  .  .,  at  any  time  before  the  day  of 
liearing  upon  any  of  the  separate  steps 
to  be  taken  in  the  progress  of  the  cas?. 
This  would  include,  of  course,  a  motion 
for  a  new  trial."  State  ex  rel.  Carle- 
ton  V.  District  Court,  33  Mont.  138,  82 
Pac.  789. 

27.  Cooper  v.  Cooper,  83  Wash.  85, 
145  Pac.  66,  an  application  to  modify 
the  judgment  is  a  "proceeding"  within 
the  meaning  of  the  statute. 
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is  assigned  to  a  particular  judge,'^  and  it  has  been  held  that  party 
cannot  be  deprived  of  his  right  to  raise  the  objection  by  the  expiration 
of  the  statutory  period  therefor,  where  the  grounds  of  disqualification 
were  not  previously  discovered,^^  though  other  authorities  are  to  the 
contrary.'"^'  So,  also,  a  distinction  has  been  drawn  between  merely  "im- 
puted bias"  and  other  grounds  of  disqualification,  to  the  effect  that  the 
former  cannot  be  urged  after  the  time  prescribed  in  the  statute  while 
the  latter  is  available  whenever  it  appears.^^ 

Where  Disqualification  Cannot  Be  Waived. —  But  in  those  states  where 
the  disability  cannot  be  waived,  being  regarded,  on  grounds  of  public 
policy,  as  a  jurisdictional  matter,^^  j^  would  seem  that  objection  might 
be  made  whenever  the  disqualification  appears,  in  accordance  with  the 
general  rules  regulating  jurisdictional  objections.^^ 

d.  Essentials  of  Application  or  Affidavit.  — The  application  for  a 
change  of  jud^e  on  the  ground  of  disqualification,  as  a  rule,  must  show 
facts°which  under  the  statute  constitute  one  of  the  grounds  of  disquali- 
fication,^^    It  is  not  enough  to  merely  "suggest"  the  existence  of  a  dis- 


28.  Cooper  v.  Cooper,  83  Wash.  85, 
145  Pac.  66,  as  soon  as  cause  is  as- 
signed for  trial  in  a  particular  depart- 
ment. 

[a]  A  rule  of  court  requiring  all 
applications  for  a  change  of  judges  to 
be  made  prior  to  the  setting  of  the 
cause  for  trial  is  unreasonable  and  in 
contravention  of  the  statute,  where  it 
appears  from  the  record  that  the  case 
was  assigned  to  a  certain  judge  and  set 
for  trial  at  the  same  time,  for  a  party 
is  not  required  to  file  an  affidavit  of 
prejudice  until  he  knows  to  whom  a 
case  has  been  assigned.  State  ex  rel. 
Beeler  v.  Smith,  76  Wash.  460,  136  Pac. 
678. 

29.  Bernhamer  v.  State,  123  Ind. 
577,  24  N.  E.  509;  Shoemaker  v.  Smith, 
74  Ind.  71;  Sandusky  Grain  Co.  v.  Sani- 
lac Circuit  Judge,  184  Mich.  126,  150 
N.  W.  329;  Bliss  v.  Caille  Bros.  Co., 
149  Mich.  601,  113  N.  W.  317. 

[a]  "The  law  does  not  require  im- 
possibilities, and  as  the  appellant  had 
no  knowledge  of  the  bias  and  preju- 
dice on  account  of  which  he  sought  a 
change  of  judge  in  time  to  make  his 
application  within  the  time  prescribed 
by  the  rule  of  court,  it  must  be  held 
that  the  want  of  such  knowledge  was 
sufficient  cause  for  not  making  it 
sooner."  Bernhamer  V.  State,  123  Ind. 
577,  24   N.  E.  509. 

[b]  Discovery  of  Prejudice  After 
Trial. — A  motion  for  a  new  trial  is  an 
independent    proceeding    and    there    ia 
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no  reason  why  a  litgant,  who  after 
trial  and  before  the  hearing  of  a  mo- 
tion for  a  new  trial  discovers  that  the 
judge  who  had  tried  the  cause  is  pre- 
judiced against  him,  should  not  be 
entitled  to  a  change  of  judges  on  the 
ground  of  bias.  Keating  v.  Keating, 
169  Cal.  754,  147  Pac.  974. 

[c]  Knowledge  of  counsel  is  the 
knowledge  of  the  client.  Crosby  V. 
Blanchard,  7  Allen   (Mass.)   385. 

30.  Nimocks  v.  McGehee,  97  Miss. 
321,  52  So.  626,  a  party,  at  his  peril, 
is  bound  to  exercise  the  necessary  dili- 
gence  to   discover   the  facts.  v 

31.  State  ex  rel.  Jacobs  v.  District 
Court,  48  Mont.  410,  138  Pac.  1091. 

32.  See  supra,  IX,  D. 

33.  Mo. — City  of  Kansas  f.  Knotts, 
78  Mo.  356,  where  judge  is  a  party. 
Mont. — State  ex  rel.  Jacobs  v.  District 
Court,  48  Mont.  410,  138  Pac.  1091, 
N.  Y. — People  v.  Whitridge,  144  App. 
Div.  493,  129  N.  Y.  Supp.  300.  Tex. 
City  of  Dallas  v.  Peacock,  89  Tex.  58, 
33  S.  W.  220;  Chambers  v.  Hodges,  23 
Tex.  104;  Lee  v.  British-Am.  Mtg. 
Co.,  51  Tex.  Civ.  App.  272,  115  S.  W. 
320. 

See  also  i^upra,  IX,  D;  and  generally 
the  title   "Jurisdiction." 

34.  U.  S.— McGuire  v.  Blount,  199 
U.  S.  142,  26  Sup.  Ct.  1,  50  L.  ed.  125. 
Ark.— Jones  v.  State,  61  Ark.  88,  32 
S.  W.  81.  Cal. — Dakan  v.  Superior 
Court,  2  Cal.  App.  52,  82  Pae.  112?. 
Colo.— 7/t    re   Smith,   54    Colo.   486,   131 
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qualifying  fact,  but  it  must  be  positively  alleged."  It  is  not  sufficient 
to  state  that  the  judge  is  personally  interested  in  the  case  without  stat- 
ing the  character  of  the  alleged  interest.^" 

An  affidavit  merely  stating  affiant's  belief  that  he  cannot  have  a  fair 
trial  before  the  judge  Avithont  expressly  naming  any  of  the  grounds 
enumerated  in  the  statute  will  be  disregarded,^^  and  where  the  ground 
urged  in  support  of  a  motion  for  a  change  of  judge  is  not  sustained  by 
facts  alleged  in  the  affidavit,  the  latter  is  insufficient  to  support  the 
motion,^^  Although  it  is  not  necessary  to  strictly  pursue  the  language 
of  the  statute,^^  it  is  sufficient  in  some  jurisdictions,  to  do  so  with  re- 
spect to  bias;^°  though  in  other  jurisdictions  it  is  not  sufficient  to  as- 


Pac.  277.  Fla, — Conn  v.  Chadwiek  & 
Co.,  17  Fla.  428.  Ind.— Palmer  v.  Poor, 
121  Ind.  13.5,  22  N.  E.  984,  6  L.  E.  A. 
469;  Millison  v.  Holmes,  1  Ind.  45. 
Kan.— Emporia  r.  A^olmer,  12  Kan.  622, 
La. — State  r.  Chantlain,  42  La.  Ann. 
718,  7  So.  669.  Minn. — Burke  v.  May- 
all,  10  Minn.  287.  Mo.— State  v.  Mont- 
gomery, 160  Mo.  App.  724,  142  S.  W. 
474.  Ohio.— Wolfe  v.  Marmet,  72  Ohio 
St.  578,  74  N.  E.  1076.  Okla.— White 
V.  State,  150  Pac.  716.  Tex. — Houston 
&  T.  C.  Ey.  Co.  V.  Eyan,  44  Tex. 
426. 

[a]  There  being  no  presumption  that 
a  judge  is  disqualified,  it  is  the  duty 
of  the  party  claiming  disqualification 
to  show  affirmatively  the  facts  upon 
which  the  claim  is  based.  Gasson  f. 
Atkins,  59  Mise.  145,  112  N.  Y.  Supp. 
224. 

35.  Dunbar  v.  Wallace,  84  Ark.  231, 
105  S.  W.  257. 

36.  Schwing  v.  Dunlap,  130  La.  498, 
58  So.  162. 

[a]  "The  averment  that  the  chan- 
cellor was  disqualified  because  'a  party 
to  said  suit  and  interested  therein,'  is 
insufficient,  because  it  is  not  explained 
how  he  was  a  party  or  how  inter- 
ested." Metcalfe  r.  Merchants  &  P. 
Bank,  89  Miss.  649,  41  So.  377. 

37.  Palmer  v.  Poor,  121  Ind.  135,  22 
N.  E.  984,  6  L.  E.  A.  469;  Kentucky 
J.  Pub.  Co.  r.  Gaines,  33  Kv.  L.  Eep, 
402,  110  S.  W.  268.  See  also  State  r. 
Chantlain,  42  La.  Ann.  718,  7  So. 
669. 

38.  Smith  r.  Com.,  lOS  Kv.  53,  55 
S.  W.  718,  facts  held  insufficient  to 
show  personal  hostilitv. 

39.  Witter  v.  Taylor,  7  Ind.  110. 

fa]  Counsel  Prior  to  Election. — Un- 
der a  statute  providing  that  a  .I'udge 
is  disqualified  if  he  had  been  engaged 


as  counsel  in  the  case  prior  to  his 
election,  the  omission  of  the  words 
"prior  to  his  election"  is  not  fatal 
to  the  application,  as  the  main  fact 
to  be  alleged  is  the  employment  as 
counsel,  and  whether  he  was  so  em- 
ployed before  or  after  his  election  is 
not  material.  Witter  f.  Taylor,  7  Ind. 
110. 

[b]  Personal  Bias. — But  where  the 
statute  qualifies  the  bias  or  prejudice 
by  the  word  "personal,"  an  affidavit 
in  which  such  qualifying  term  is  not 
used,  is  insufficient.  Henry  r.  Speer, 
201  Ted.  869,  120  C.  C.  A.  207. 

40.  Ariz. — Stephens  v.  Stephens,  17 
Ariz.  306,  152  Pac.  164.  Mont.— State 
ex  rcl.  Grogan  r.  District  Court,  44 
Mont.  72,  119  Pac.  174.  S.  D.— State 
V.  Palmer,  4  S.  D.  543,  57  N.  W.  490. 

[a]  "If  a  judge  were  related  to 
any  of  the  parties,  that  is  a  fact;  or, 
if  he  has  an  interest  in  the  result  of 
the  litigation,  .  .  .  that  is  a  fact. 
.  .  .  But,  whether  a  man  is  biased  or 
not  is  a  fact  of  itself,  and  you  have 
not  to  state  something  elss  to  show 
that  he  has  such  bias.  We  think  the 
facts  required  by  the  statute  do  not 
refer  to  anything  but  relationship  or 
interest  that  the  party  may  have  in 
the  litigation.  It  is  a  sort  of  meta- 
physical question  as  to  whether  he  is 
biased  or  not.  The  judge  says  he  was 
not  and  he  probably  was  not;  but 
does  that  satisfy  the  party,  or  is  that 
what  the  legislature  intended  when  it 
provided  that  a  litigant  should  have 
the  right  to  have  his  case  tried  by  a 
judge  whom  he  did  not  think  had  any 
bias  or  prejudice  against  him?  We 
think  that  is  not  an  issuable  fact  to 
be  tried."  State  ex  rel.  Zurhorst  v. 
Wolfe,  11  Ohio  Cir.  Ct.  591. 
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sert  the  judge's  bias,  but  facts  must  be  alleged  showing  the  state  of 
feeling  complained  of/^  hence  a  mere  assertion  of  affiant's  belief  in  the 
judge's  prejudice  witliout  giving  reasons  in  its  support  is  not  sufficient 
to  disqualify  a  judge/-  and  an  allegation  of  prejudice  on  information 


[b]  A  rule  of  court  requiring  a 
statement  of  facts  in  such  instance  is 
to  that  extent  invalid.  Hunt  v.  State, 
27  Ohio  Cir.  Ct.  16. 

41.  U.  S. — Pacific  Coal  &  Transp.  Co, 
V.  Pioneer  Min.  Co.,  205  Fed.  577,  123 
C.  C.  A.  593.  Ky.— Tolliver  v.  Com., 
165  Kv.  312,  176  S.  W.  1190;  White  v. 
Jouett,  147  Ky.  197,  144  S.  W.  55; 
Sparks  v.  Colson,  109  Ky.  711,  60  S. 
W.  540;  Hargis  v.  Marcum,  31  Ky.  L. 
Eep.  795,  103  S.  W.  346.  La.— State 
r.  Haves,  127  La.  762,  53  So.  983.  Okla. 
White  V.  State,  150  Pac.  716.  Utah. 
State  ex  rel.  Brooks  f.  First  Judicial 
Dist.  Court,  43  Utah  499,  136  Pac. 
785. 

[a]  "The  facts  upon  which  the 
claim  of  prejudice  is  made  must  be 
set  out  in  the  application  so  that  the 
judge  and  the  other  side  may  know 
what  is  claimed  and  upon  what  the 
claim  is  based."  Lewis  v.  Eussell,  4 
Okla.   Crim.   129,   111   Pac.  818. 

[b]  Bias  or  prejudice  as  a  basis  of 
disqualification  may  be  claimed  only 
"in  those  rare  instances  in  which  the 
affiant  is  able  to  state  facts  .  .  .  and 
reasons  which  tend  to  show  personal 
bias  or  prejudice."  Ex  parte  American 
Steel  Co.,  230  U.  S.  35,  33  Sup.  Ct. 
1007,  57  L.  ed.  1379. 

[e]  And  the  "affidavit  should  al- 
lege such  facts,  which,  if  true,  show 
that  the  trial  judge  will  not,  or  may 
not,  afford  the  litigant  a  fair  and  im- 
partial trial  of  his  case."  Kentucky 
Journal  Pub.  Co.  v.  Gaines,  33  Ky.  L. 
Eep.  402,  110  S.  W.  268. 

[d]  An  affidavit  which  shows  that 
the  judge  in  open  court  and  in  ad- 
vance of  any  hearing  made  an  an- 
nouncement of  his  intention  to  impris- 
on the  person  charged  with  contempt 
is  sufficient  to  entitle  the  moving  party 
to  a  change  of  judges  as  a  matter  of 
right.  State  ex  rel.  Eussell  v.  Superior 
Court,   77   Wash.   631,   138   Pac.   291. 

42.  U.  S.— Pacific  Coal  &  T.  Co.  v. 
Pioneer  Min.  Co.,  205  Fed.  577,  123 
C.  C.  A.  593;  Ex  parte  Fairbank  Co., 
194  Fed.  978.  Ark.— Davis  v.  Atkin- 
son, 75  Ark.  300,  87  S.  W.  432.  Cal. 
Hoyt  V.  Zumwalt,  149  Cal.  381,  86  Pac. 
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600.  Colo. — People  v.  District  Court, 
60  Colo.  1,  152  Pac.  149;  In  re  Smith, 
54  Colo.  486,  131  Pac.  277.  Ky.— Sparks 
V.  Colson,  109  Ky.  711,  60  S.  W.  540; 
Vance  v.  Field,  89  Ky.  178,  12  S.  W. 
190;  French  v.  Com.,  30  Ky.  L.  Eep. 
98,  97  S.  W.  427;  Musgrave  v.  Parrish, 
11  Ky.  L.  Eep.  573,  12  S.  W.  709. 
N.  H. — Hutchinson  v.  Manchester  St. 
Ey.,  73  N.  H.  271,  60  Atl.  1011.  N.  D. 
Waterloo  G.  E.  Co.  v.  O'Neill,  19  N.  D. 
784,  124  N.  W.  951.  Okla.— Kelly  v. 
Ferguson,  5  Okla.  Crim.  316,  114  Pac. 
631.  But  see  Lincoln  v.  Territory,  8 
Okla.  546,  58  Pac.  730;  Buchanan  v. 
State,  2  Okla.  Crim.  126,  101  Pac.  295. 
S.  D.— State  v.  Chapman,  1  S.  D.  414, 
47  N.  W.  411,  10  L.  E.  A.  432. 

[a]  Prejudice  Against  Liquor  Traf- 
fic—In Erwin  v.  Benton,  120  Ky.  536, 
87  S.  W.  291,  it  was  alleged  in  the 
affidavit,  that  the  bias  of  the  judge 
against  the  licensed  traffic  in  spirituous, 
vinous  and  malt  liquors  is  so  pro- 
nounced that  he  cannot  and  will  not 
afford  affiants  a  fair  and  impartial 
trial.  The  court  says  there:  "The  law 
is  administered  not  by  the  personal 
predilections  of  the  judge,  but  by  the 
application  of  known  and  accepted 
rules  or  principles  to  the  facts  of  the 
controversy.  Very  rarely  it  must  hap- 
pen that  the  judge's  personal  views 
can  properly  enter,  or  do  they  enter, 
into  the  adjudication  of  the  matter 
before  him.  .  .  .  It  is  inconceivable 
that  a  man  qualified  to  act  as  judge 
.  .  .  can  have  formed  no  opinion  re- 
garding many,  if  not  most,  of  the 
moral  and  economic  questions  which 
have  engaged  public  attention  for 
many  years.  It  would  be  an  astound- 
ing proposition  if  it  were  true  that 
judges  with  personal  opinions  on  such 
questions  were  disqualified  to  act  in 
cases  where  the  law  as  written  is  to 
be  applied  where  those  matters  became 
involved.  .  .  .  There  is  no  .  .  .  case 
.  .  .  that  holds,  nor  has  it  ever  been 
held  under  any  statute,  that  a  mere 
charge  of  bias  .  .  .  against  the  judge 
will  disqualify  him  from  sitting  on  the 
trial  of  a  case.  Facts  which,  if  true, 
would  probably  operate  to  prevent  hia 
giving   a  fair  trial,   must   be  alleged. 
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and  belief  is  wliolly  insnffieient  to  support  a  motion  for  a  change  of 
judge.''^  So  too,  the  af'iidavit  must  show  that  the  alleged  prejudice  is 
a  prejudice  against  the  party." 

e.  Proceedings  On  and  Determination  of  Application  or  Objection. 
The  proceeding  to  disqualify  a  judge  being  statutory,*^  a  defendant 
seeking  to  dis(iualify  a  trial  judge  upon  any  ground  must  follow  the 
statute.**^  In  some  jurisdictions  upon  the  filing  of  an  affidavit  of  preju- 
dice in  accordance  with  the  statute,  the  judge  has  no  discretion  in  the 
matter  but  must  allow  a  change  of  judge,*^  and  it  is  reversible  error  to 


The  affidavit  in  this  case  is  wholly 
lacking  iu  this  particular."  Erwin  v. 
Benton,  120   Ky.  oiiG,  87  S.  W.  291. 

[b]  "The  affidavit  or  affidavits  must 
not  only  state  facts,  but  the  facts 
stated  must  establish  to  the  satisfaction 
of  a  reasonable  mind  that  the  judge 
has  a  bias  or  prejudice  that  will  in 
all  probability  prevent  him  from  deal- 
ing fairly  with  the  defendant.  We  are 
unwilling  to  think  that  a  trial  judge 
would  be  prejudiced,  within  the  mean- 
ing of  the  statute  cited,  against  one  on 
trial  before  him,  on  account  of  his 
successful  candidacy  for  office  against 
a  relative  of  such  judge."  People  v. 
Findley,  132  Cal.  301,  64  Pae.  472. 

43.  IT.  B.—Ex  parte  Fairbank  Co., 
194  Fed.  978.  Ala.— Schilcer  f.  Brock, 
124  Ala.  626,  27  So.  473;  Pollard  v. 
Southern  Fertilizer  Co.,  122  Ala.  410, 
25  So.  169.  Ky.— Schmidt  v.  Mitchell, 
101  Ky.  570,  41  S.  W.  929,  72  Am. 
St.  Eep.  427.  S.  D.— Crouch  v.  Dakota 
W.  &  M.  R.  R.  Co.,  18  S.  D.  540,  101 
N.   W.   722. 

[a]  An  affidavit  which  consists  of 
mere  hearsay  as  to  the  facts  stated  is 
not  sufficient  to  justify  a  judge  in  va- 
cating the  bench.  Schmidt  v.  Mitchell, 
101  Kv.  570,  41  S.  W.  929,  72  Am.  St. 
Eep.   427. 

[b]  Belief  Accompanied  hy  Facts. 
But  where  the  allegation  of  prejudice, 
though  based  on  affiant's  belief,  is  ac- 
companied by  a  statement  of  facts  jus- 
tifying such  belief,  the  affidavit  is  suffi- 
cient. Morehouse  v.  Morehouse,  136 
Cal.  332,  68   Pac.  976. 

44.  Purvis  v.  Frink,  55  Fla.  715,  46 
So.  171;  Conn  v.  Chadwick  &  Co.,  17 
Fla.  428. 

[a]  Personal  Bias. — Henry  v.  Speer, 
201  Fed.  869,  120  C.  C.  A.  207;  Henry 
V.  Harris,  191  Fed.  868. 

45.  Joaquin  V.  Barretto,  25  Phil. 
Isl.  281. 


46.  La.— State  v.  Blount,  124  La. 
202,  50  So.  12.  Mo.— State  v.  Moore, 
121  Mo.  514,  26  S.  W.  345,  42  Am. 
St.  Eep.  542.  Okla.— Fox  v.  Ziehms,  30 
Okla.  673,  120  Pac.  285;  Myers  v.  Bailey, 
26  Okla.  133,  109  Pac.  820. 

47.  U.  S.— Henry  v.  Speer,  201  Fed. 
869,  120  C.  C.  A.  207;  Cox  v.  United 
States,  100  Fed.  29.3,  40  C.  C.  A.  380. 
Ariz. — Stephens  v.  Stephens,  17  Ariz. 
:m,  152  Pac.  164,  the  truth  of  the  af- 
fidavit is  immaterial.  Colo. — People  v. 
District  Court,  60  Colo.  1,  152  Pac. 
149.  Ind.— Woodsman  v.  State,  181  Ind. 
613,  105  N.  E.  155;  Thorn  V.  Silver 
174  Ind.  504,  89  N.  E.  943;  Burkett 
r.  Holeman,  104  Ind.  6,  3  N.  E.  406; 
Fisk  V.  Patriot  &  B.  Tpk.  Co.,  54  Ind. 
479.  Kan. — Jones  v.  American  Cent. 
Ins.  Co.,  83  Kan.  44,  109  Pac.  1077. 
Ky.— Vance  v.  Field,  89  Ky.  178,  12 
S.  W.  190;  Powers  v.  Com.,  114  Ky. 
237,  24  Ky.  L.  Eep.  1007,  70  S.  W. 
644;  Givens  v.  Crawshaw,  21  Ky.  L. 
Eep.  1618,  55  S.  W.  905.  La.— State  i?. 
Banta,  122  La.  235,  47  So.  538;  State 
I.  Judge,  37  La.  Ann.  253.  Minn. — State 
r.  Hoist,  111  Minn.  325,  126  N.  W. 
1090.  Mo.— State  v.  Montgomerv,  160 
Mo.  App.  724,  142  S.  W.  474;  State  v. 
Gray,  100  Mo.  App.  98,  72  S.  W.  1081. 
Mont. — State  ex  rel.  Lohman  v.  District 
Court,  49  Mont.  247,  141  Pac.  659; 
Washoe  C.  Co.  v.  Hickev,  46  Mont.  363, 
128  Pac.  584.  N.  D.— State  v.  Kent,  4 
N.  D.  577,  62  N.  W.  631,  27  L.  R.  A, 
686.  Ohio.— State  v.  Wolfe,  11  Ohio 
Cir.  Ct.  591,  6  0?iio  Cir.  Dec.  118. 
S.  D.— State  v.  Palmer,  4  S.  D.  543, 
57  N".  W.  490,  499.  Wash.— State  ex 
rel.  Eussell  r.  Superior  Court,  77  Wash. 
631,  138  Pac.  291.  Wis.— Eines  v. 
Boyd,  7  Wis.  155.  Wyo.— Murdiea  v. 
State,  22  Wyo.  196,  137  Pac.  574; 
Huhn  V.  Quinn,  21  Wyo.  51,  128  Pac. 
514. 

[a]     "The  law  does  not  contemplate 
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refuse  to  do  so.^®  In  other  jurisdictions,  in  case  of  doubt  as  to  the  dis- 
qualifieation  of  the  judge,  the  matter  is  to  be  referred  for  determina- 
tion to  the  court,  if  it  consists  of  several  members,"^  or  to  a  judge  ad 
hoc,  but  the  question  cannot  be  decided  by  the  judge  claimed  to  be 
disqualified.^"  But  in  some  states  it  devolves  upon  the  trial  judge  to 
determine  the  question  of  his  own  incompetency,'^!  and  this  determina- 
tion should  be  upon  affidavits  and  not  upon  his  own  knowledge  in  the 
matter.^- 


an  issue  of  fact  upon  an  application 
for  a  change  of  venue  on  account  of 
the  disqualification  of  the  judge,  to  bs 
heard  and  determined  by  the  judge  al- 
leged to  be  disqualified,  .  .  .  When 
the  application  is  properly  made  and 
supported  by  afladavit  as  required  by 
the  statute  the  judge  has  no  discretion; 
he  cannot  sit  in  judgment  upon  the 
question  of  his  own  qualification,  but 
must  grant  the  change  as  applied  for." 
State  V.  Witherspoon,  231  Mo.  706,  133 
S.  W.  323. 

48.  Woodsmall  v.  State,  181  Ind. 
613,  105  N.  E.  155;  Stockton  v.  Ham, 
180  Ind.  628,  102  N.  E.  378;  Wathen, 
Mueller  &  Co.  v.  Com.,  133  Ky.  94,  116 
S.   W.   336. 

49.  Internal  Improvement  Fund  V. 
Bailey,   10   Fla.   213. 

50.  State  i:  Foster,  112  La.  533,  36 
So.  554;  State  ex  rel.  Nolan  v.  Judge, 
39  La.  Ann.  994,  3  So.  91;  State  V. 
Judge,   33    La.   Ann.    1293. 

51.  AJa.— State  t:  Pitts,  139  Ala. 
152,  36  So.  20;  Ex  parte  Dew,  7  Ala. 
App.  437,  62  So.  261.  Cal.— Estudillo 
V.  Security  L.  &  T.  Co.,  158  Cal.  66, 
109  Pae.  884;  Moore  v.  Superior  Court, 
22  Cal.  App.  156,  133  Pac.  990;  John- 
ston V.  Dakan,  9  Cal.  App.  522,  99  Pac. 
729.  Colo. — Nordloh  v.  Packard,  45 
Colo.  515,  101  Pac.  787.  Me.— Bellows 
V.  Murray,  66  Me.  199.  P.  I.— Joaquin 
V.  Barretto,  25  Phil.  Isl.  281. 

[a]  While  it  is  the  duty  of  a  judge 
"to  grant  the  motion  should  bias  or 
other  disqualification  be  shown,  yet, 
upon  the  other  hand,  it  is  equally  his 
duty  to  deny  the  motion  and  to  sit  in 
the  case  himself  if,  in  his  judgment, 
the  disqualifying  cause  alleged  is  not 
suflSciently  established  by  the  evidence. 
An  added ,  embarrassment  under  such 
circumstances  arises  from  the  fact  that 
the  judge  himself  is  made  the  trier 
of  the  question  touching  his  own  bias 
or  other  disqualification.     But  the  law 
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has  seen  fit  to  impose  this  painful  duty 
upon  him,  and  he  may  not  shirk  its 
performance."  Swan  v.  Talbot,  152 
Cal.  142,  94  Pac.  238,  17  L.  R.  A.  (N. 
S.)  1066. 

[b]  "Not  only  is  a  judge  not  re- 
quired to  withdraw  from  the  hearing 
of  a  case  upon  a  mere  suggestion  that 
he  is  disqualified  to  sit,  but  it  is  im- 
proper for  him  to  do  so,  unless  the  al- 
leged cause  of  recusation  is  known  by 
him  to  exist,  or  is  shown  by  proof  to 
be  true  in  fact."  State  v.  Be  Maio, 
70   N.   J.   L.   220,   58   Atl.   173. 

[c]  Must  Give  Opportunity  for 
Proof. — But  the  trial  judge  cannot  de- 
cide the  question  of  his  disqualification 
without  affording  an  opportunity  to 
submit  proof  in  support  of  the  ap- 
plication for  a  change  of  judges.  Ben- 
son V.  State,  39  Tex.  Crim.  56,  44  S.  W. 
167. 

[d]  In  Oklahoma  the  court  cannot 
hear  evidence  or  try  the  issue,  but  if 
he  deems  himself  disqualified  on  the 
grounds  alleged,  he  so  certifies,  other- 
wise he  refuses  to  act  and  the  matter 
is  then  tried  by  the  appellate  court  on 
application  for  a  writ  of  mandamus. 
Kelly  r.  Ferguson,  5  Okla.  Crim.  316, 
114  Pac.   631. 

52.  People  v.  Compton,  123  Cal.  403, 
56  Pac.  44.  But  see  Chase  v.  Weston, 
75  Iowa  159,  39  N.  W.  246,  where  the 
court  says:  "In  our  opinion  it  was  the 
duty  of  the  judge,  having  knowledge 
of  the  prohibited  relationship,  to  re- 
fuse to  act  as  judge  on  the  trial  of 
the  cause  until  the  required  consent 
was  given." 

[a]  "An  issue  as  to  the  disqualifi- 
cation of  the  judge  may  be  made,  and 
when  made  is  to  be  determined  by  the 
judge  upon  the  evidence  adduced  before 
him  by  the  parties;  and  when  his  de- 
cision in  that  respect  is  brought  up 
for  review,  the  evidence  upon  which 
the    decision   was   made   should   be   in- 
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f.  Revieiv  of  Ruling.  —  The  judge's  doeision  is  suhjeot  to  review 
on  an  application  for  a  writ  of  mandamus^^  or  prohibition^*  as  well  as 
on  appeal.^^  The  decision  of  a  judge  as  to  his  qualifications  will  not 
be  reversed  unless  there  is  manifest  error.'^ 


corporated  into  th«  statement  of  facts 
for  the  inspection  of  the  revising  court. 
The  mere  statement  of  the  judge  as  to 
his  previous  professional  connection 
with  the  matter  in  dispute,  not  made 
under  the  sanctions  of  an  oath,  as  a 
witness,  ought  not  to  be  considered  as 
evidence  unless  that  requisite  had  been 
waived  by  the  parties."  Slaven  f. 
Wheeler,  58  Tex.  23. 

53.  McConnell  r.  Goodwin,  189  Ala. 
390,  66  So.  675,  Ann.  Cas.  1917A,  839; 
Medlin  v.  Taylor,  101  Ala.  239,  13  So. 
310;  Ex  -parte  State  Bar  Assn.,  92  Ala. 
113,  8  So.  768,  12  L.  E.  A.  134;  State 
r.  Castleb^rry,  23  Ala.  85;  State  v. 
Young,  31  Fla.  594,  12  So.  673,  34  Am 
St.  Eep.  41,  19  L.  E.  A.  636. 

[a]  "It  is  the  duty  of  an  attorney, 
when  he  desires  to  secure  a  writ  of 
mandamus  to  disqualify  a  judge,  to 
present  his  petition  therefor  to  this 
court  as  soon  after  the  judge  has  de- 
clined to  disqualify  himself  as  can  be 
conveniently  done.  Counsel  cannot  file 
an  application  for  a  change  of  judge, 
and,  after  the  judge  has  acted  upon 
such  application,  allow  the  matter  to 
rest  until  the  case  is  about  to  be  tried, 
and  then  use  such  application  as  a 
ground  for  a  continuance.  Counsel  must 
be  vigilant,  if  they  desire  the  assist- 
ance of  this  court.  We  therefore  hold 
that  the  petition  for  a  writ  of  man- 
damus .  .  .  was  not  filed  in  this  court 
in  proper  time."  Johnson  v.  Wells, 
5  Okla.  Crim.  599,  115  Pac.  375. 

[b]  "If  the  application  is  in  com- 
pliance with  the  statute,  and  the  judg9 
concedes  that  he  is  prejudiced,  he  cer- 
tifies his  disqualification  as  requested. 
On  the  other  hand,  if  the  application 
be  in  proper  form,  but  the  judge  does 
not  admit  his  disqualification  and  there- 
fore refuses  to  make  the  certificate,  a 
petition  may  be  filed  for  a  writ  of 
mandamus  to  require  him  to  do  so;  and 
the  question  of  his  disqualification  will 
then  be  tried  out  and  determined  in 
the  appellate  court  upon  the  petition, 
the  response,  and  such  proof  as  may 
be  there  offered.  But  the  filing  of  an 
application  with  the  clerk  below  in 
full  compliance  with  the  section  above 


quoted  is  a  prerequisite  to  the  pro- 
curing of  the  writ.  The  facts  upon 
which  the  claim  of  prejudice  is  rnade 
must  be  set  out  in  the  application,  so 
that  the  judge  and  the  other  side  may 
know  what  is  claimed  and  upon  what 
the  claim  is  based;  and  it  is  not  suffi- 
cient to  set  these  facts  out  for  the 
first  time  in  the  petition  for  the  writ. 
.  .  .  It  is  evident  that  the  statute 
never  intended  that  a  judge  should  hear 
evidence  and  judicially  pass  upon  the 
question  of  his  own  prejudice.  .  .  . 
It  is  illegal  and  absurd  to  place  a 
judge  upon  trial  before  himself.  Such 
a  trial  would  manifestly  be  a  miser- 
able farce.  No  man  is  competent  to 
sit  in  judgment  upon  his  own  con- 
duct or  when  his  individual  integrity 
or  feelings  ar«  involved.  The  fact 
that  he  assumes  that  he  is  competent 
to  do  this  is  conclusive  evidence  of  the 
fact  that  he  is  incompetent  to  properly 
discharge  this  judicial  duty."  Kelly 
V.  Ferguson,  5  Okla.  Crim.  700,  114  Pac. 
631. 

54.  Cal.— North  Bloomfield  Gravel 
Min.  Co.  V.  Kevser,  58  Cal.  315;  Moore 
r.  Superior  Court,  22  Cal.  App.  156,  133 
Pac.  900.  Mo.— State  r.  Wear,  129  Mo. 
619,  31  S.  W.  608.  Wash.— State  f. 
Board  of  Education,  19  Wash.  8,  52 
Pac.  317,  67  Am.  St.  Eep.  706,  40  L. 
E.  A.  317. 

55.  Ala.— Medlin  ;•.  Tavlor,  101  Ala. 
239,  13  So.  310.  Ohio.— State  r.  Wolfe, 
0  Ohio  Cir.  Dec.  118,  11  Ohio  Cir.  Ct. 
591.  Tex.— City  of  Austin  f.  Nalle,  85 
Tex.  520,  22  S.'W.  960. 

56.  Estudillo  r.  Security  L.  &  T. 
Co.,  158  Cal.  66,  109  Pac.  884,  findings 
on  conflicting  evidence  is  conclusive. 

[a]  Abuse  of  discretion  must  ap- 
pear.     Childress    v.    Grim,    57    Tex.    56. 

[b]  Under  the  statute  "a  party 
has  not  the  absolute  right  to  have  his 
cause  tried  by  a  judge  other  than 
the  regularly  elected  and  presiding 
judge  of  the  court,  on  the  alleged 
ground  of  the  latter 's  prejudice.  The 
matter  lies  in  the  sound  discretion  of 
the  judge  to  whom  the  application  is 
made  and  his  decision  is  not  review- 
able  unless   an   abuse   of   discretion   is 
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P.  Calling  m  Another  Judge  or  Transferring  Catjse.^^  —  The 
power  to  request  another  judge  to  try  a  case  is  not  an  inherent  power 
vested  in  the  judge,  but  it  must  depend  for  its  support  upon  the 
statute,^^  and  the  requirements  of  such  statute  must  be  strictly  fol- 
lowed,^'* Where  under  the  statute  the  judge  must  file  a  certificate  of 
his  disqualification,  such  filing  is  essential  to  confer  jurisdiction  upon 
the  judge  who  is  called  to  try  the  cause.'''* 

The  order  for  a  trial  before  another  judge  should  recite  the  fact 
that  the  trial  judge  is  disqualified.^^  In  some  jurisdictions  the  statute 
requires  a  disqualified  judge  to  transfer  the  cause  to  another  court,"^ 
unless  another  qualified  judge  of  the  same  court  is  available,®^  and 
such  statute  is  not  satisfied  by  calling  in  another  judge  to  try  the 
cause.'^^   The  disqualified  judge  must  make  an  order*^^  for  the  transfer 


shown."    Nordloh  v.  Packard,  45  Colo. 
515,   101   Pac.   787. 

[c]  In  support  of  the  court's  de- 
cision it  will  be  presumed  that  counter- 
affidavits  were  filed  unless  the  record 
shows  the  contrary.  Talbot  v.  Pirkey, 
139  Cal.  326,  73  Pac.  858. 

57.  As  to  transfer  of  causes  gen- 
erally see  the  title  "Transfer  of 
Causes." 

As  to  change  of  venue  see  the  title 
"Change  of  Venue." 

58.  Ala. — Thornton  V.  Moore,  61 
Ala.  347.  ria.— Swepson  v.  Call,  13  Fla, 
337.  Ga.— Ivey  v.  State,  112  Ga.  175, 
37  S.  E.  398.  Ind.— Hutts  v.  Hutts,  51 
Ind.  581.  La. — State  ex  rel.  Hunter  V. 
Judges,  29  La.  Ann.  785.  Me. — State 
f.  Thomas,  56  Me.  490.  Mo.— State  V. 
McCarver,  194  Mo.  717,  92  S.  W.  684. 
Mont.— Farleigh  r.  Kelly,  24  Mont.  369, 
62  Pac.  495.  Nov.— State"  v.  Mack,  26 
Kev.  430,  69  Pac.  862.  N.  C— Bear  v. 
Cohen,  65  N.  C.  511.  S.  D.— State  v. 
Palmer,  4  S.  D.  543,  57  N.  W.  490. 
Wis.— Eines  v.  Boyd,  7  Wis.  155. 

•Compare  supra,  IX,  E,  1. 

[a]  The  judge  alone  is  "endowed 
by  law  with  the  duties  and  responsibil- 
ities which  pertain  and  belong  to  the 
court;  and  if  these  are  assumed  by 
another,  or  attempted  to  be  conferred 
by  the  court  or  parties,  all  proceedings 
emanating  from  such  assumed  or  en- 
forced authority  will  be  absolute  nul- 
lities, and  should  be  declared  void 
whenever  attempted  to  be  enforced." 
Wright  V.  Boon,  2   Greene   (Iowa)   458. 

[b]  But  where  the  statute  gives  a 
judge  the  authority  to  request  a  judge 
of  another  circuit  to  try  a  case,  in 
which  he  is  disqualified  to  act,  he  can 
make    such    request    in     chambers    and 
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even  in  vacation  of  his  court.  State 
V.  Gillham,  174  Mo.  671,  74  S.  W. 
859. 

59.  ria. — Swepson  v.  Call,  13  Fla. 
337.  La. — Succession  of  Cabrol,  28  La. 
Ann.  637.  Mich. — Shannon  v.  Smith,  31 
Mich.  451.  N.  Y.—In  re  Rhinebeck,  19 
Hun  346.  Pa.— Com.  v.  White,  161  Pa. 
576,  29  Atl.  283.  Wis.— Eines  v.  Boyd, 
7  Wis.  155. 

[a]  "When  the  statute  says  that 
the  place  of  trial  shall  not  be  changed 
for  disqualification  of  the  judge,  when 
another  judge  will  appear,  etc.,  it  must 
be  construed  to  mean  something,  if 
meaning  can  be  extracted  from  lan- 
guage; and,  in  our  opinion,  it  does 
mean  that  such  judge  shall  appear  by 
the  only  method  by  which  it  is  pos- 
sible for  him  to  appear,  viz.,  by  the 
invitation  of  the  resident  judge." 
Granite  Mt.  Min.  Co.  v.  Durfee,  11 
Mont.  222,  27  Pac.  919. 

60.  In  re  Ehinebeek,  19  Hun  (N.  T.) 
346;  Queens  Ins.  Co.  v.  Graham,  142 
N.  Y.  Supp.  589. 

61.  Thornton  V.  Moore,  61  Ala.  347; 
Wilson  r.  Wilson,  36  Ala.  655. 

62.  Cal.— Eemy  v.  Olds,  5  Cal. 
Unrep.  Cas.  182,  42  Pac.  239.  111.— Gra- 
ham V.  People,  111  111.  253.  Tex.— Pocfle 
V.  Mueller  Bros.  F.  &  C.  Co.,  80  Tex. 
189,  15  S.  W.   ia55. 

63.  Paige  v.  Carroll,  61  Cal.  215; 
Eemy  v.  Olds,  5  Cal.  Unrep.  Cas.  182, 
42  Pac.  239.  See  also  Upton  v.  Upton, 
94  Cal.  26,  29  Pac.  411. 

64.  Eemy  v.  Olds,  5  Cal.  Unrep.  Cas. 
182,  42  Pac.  239. 

65.  Swepson  V.  Call,  13  Fla.  337; 
Poole  v.  Mueller  Bros.  F.  &  C.  Co.,  80 
Tex.  189,  15  S.  W.  1055;  Smith  v. 
Hardin,  68  T«x.  120,  3  S.  W.  453. 
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of  tlie  onwse  to  another  court  and  forward  the  record  to  the  court  to 
wliich  the  cause  is  transferred.*'" 

G.  Authority  of  DisQrAi.iJ-iEE'  Judoe.  —  1.  Generally.  —  While 
the  power  of  a  judge  when  disqualified  generally  ceases  except  to 
certify  his  incapacity  to  act"^  he  is  authorized  to  make  orders  of  a 
purely  formal  character,**^  to  revoke  such  orders""  and  to  perform 
duties  which  are  merely  ministerial  in  their  nature.^"  But  a  dis- 
qualified judge  has  no  power  to  make  any  order  in  the  cause  which 
requires  the  exercise  of  judicial  discretion.^^ 


[a]  An  order  for  the  transmission 
of  papers  to  a  register  is  not  an  order 
of  transfer  of  a  cause  to  a  court.  Shan- 
non  V.  Smith,   31   Mich.  451. 

[b]  The  grounds  of  the  judge's  dis- 
qualification, however,  need  not  be 
stated  in  the  order  unless  it  is  excepted 
to  bv  one  of  the  parties.  Bates  r. 
Casey,  61  Tex.  592. 

[c]  When  Parties  Have  Not  Se- 
lected Special  Judge. — Where  the  stat- 
ute makes  the  power  of  a  judge  to 
order  a  change  of  venue  contingent 
upon  the  failure  of  the  parties  to 
agree  upon  or  elect  a  special  judge, 
an  order  for  a  change  of  venue  can- 
not be  made  unless  an  opportunity  had 
been  previously  given  to  the  parties  to 
hold  an  election.  State  v.  Bacon,  107 
Mo.  627,  18  S.  W.  19. 

66.  Swepson  r.  Call,  l,"^  Fla.  337. 
[a]     A  cause  is  not  pending  in  the 

court  to  which  it  is  ordered  to  be 
transferred  until  the  receipt  of  the 
papers  by  the  clerk  of  such  court,  to- 
gether with  a  copy  of  the  order  of 
transfer.  Swepson  f.  Call,  13  Fla. 
337. 

67.  Colo. — People  r.  District  Court, 
60  Colo.  1,  152  Pac.  149.  Ind.— Fech- 
heimer  v.  Washington,  77  Ind.  366.  La. 
State  V.  Judge,  37  La.  Ann.  253.  Md. 
Magruder  r.  Swann,  25  Md.  173.  Mo. 
Lacy  r.  Barrett,  75  Mo.  469.  Mont. 
State  ex  rcl.  Goodman  r.  District  Court, 
46  Mont.  492,  128  Pac.  913.  N.  D. 
State  r.  White,  21  N.  D.  444,  131  N. 
W.  261.  Tex.— Poole  v.  Mueller  Bros. 
F.  &  C.  Co.,  80  Tex.  189,  15  S.  W. 
1055. 

68.  Ala. — Plowman  v.  Henderson,  59 
Ala.  559;  Hayes  v.  Collier,  47  Ala. 
726;  Heydenfeldt  i:  Towns,  27  Ala. 
423.  Cai.— People  r.  Ah  Lee  Doon,  97 
Cal.  171,  31  Pac.  933.  Colo.— People  v. 
District  Court,  60  Colo.  1,  152  Pac. 
149.  la. — ITowe  Co.  r.  .Jones,  71  Iowa 
92,  32  N.  W.  187;  Ellsworth  v.  Moore, 


5  Iowa  486.  Md. — Buckingham  v.  Davis, 
9  Md.  324.  Mich.— McFarlane  v.  Clark, 
39  Mich.  44,  33  Am.  Rep.  346.  Mont. 
State  ex  rel.  Goodman  v.  District  Court, 

46  Mont.  492,  128  Pac.  913. 

[a]  An  objection  to  a  judge  upon 
the  ground  of  his  disqualification  "does 
no  more  than  arrest  the  power  of  the 
judge  to  pass  upon  an  issue  or  the 
merits  of  the  case. ' '  State  ex  rel. 
Nelson  f.  Yakey,  64  Wash.  511,  117 
Pac.  265. 

[b]  Mere  "formal  orders  necessary 
to  bring  the  cause  before  a  proper 
tribunal,  and  where  nothing  is  de- 
cided— mere  orders  to  advance  the 
cause  towards  a  final  hearing — an  in- 
terested judge  may  enter,  but  that  is 
the  extent  of  his  power."  Findley  v. 
Smith,  42  W.  Va.  299,  26  S.  E.  370. 

69.  Poole  V.  Mueller  Bros.  F.  &  C, 
Co.,  80  Tex.  189,  15  S.  W.  1055;  Gar- 
rett V.  Gaines,  6  Tex.  435. 

70.  Littrell  v.  Wilcox,  11  Mont.  77, 
27  Pac.  394;  State  v.  Gurney,  17  Neb. 
523,  23  N.  W.  524. 

[a]  "The  relationship  of  the  judge 
to  one  of  the  creditors  cannot  affect 
the  filing  and  verification  of  his  claims. 
The  acts  to  be  done  by  the  judge  are 
purely  ministerial,  involving  no  dis- 
cretion   whatever."     Hayes   v.   Collier, 

47  Ala.  726. 

[b]  Entry  of  Consent  Order. — Where 
an  order  of  reference  is  made  by  con- 
sent of  the  parties  the  entry  of  such 
order  upon  the  record  is  a  matter  of 
course,  and  a  disqualified  judge  in  mak- 
ing such  entry  exercises  no  judicial 
function.  BeU  v.  Vernooy,  18  Hun 
(N.  Y.)    125. 

71.  Idaho. — Gordon  f.  Conor,  5  Idaho 
673.  51  Pac.  747.  Miss.— Dodd  v. 
Kelly,  107  Miss.  471,  65  So.  561.  Mont. 
State  ex  rel.  Goodman  v.  District  Court, 
46  Mont.  492,  128  Pac.  913.  Wash. 
Garvey   v.  Skamser,  69  Wash.  259,  124 
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Hence  a  disqualified  judge  may  make  orders  pertaining  to  the  ar- 
rangement of  the  calendar  or  the  regulation  of  the  order  of  business," 
hut^he  has  no  authority  to  direct  and  control  the  election  of  a  special 
judixe."''  It  is  not  improper  for  a  judge  to  receive  an  indictment  which 
he  il  "disqualified  from  trying/*  but  he  cannot  preside  at  the  arraign- 
ment of  the  defendant/'  A  disqualified  judge  has  the  power  to  con- 
tinue in  force  a  temporary  restraining  order  until  the  case  can  be 
heard  by  another  judge,"  or  to  execute  a  mandate  of  the  appellate 
court  in  a  case  in  which  he  is  disqualified  to  act  judicially."    But  he 


Pac.  688.     Wyo.— Murdica  v.  State,  22 
Wyo.  196,  137  Pac.  574. 

[a]  He  has  no  authority  to  make 
orders  setting  a  day  for  the  trial  of 
a  cause,  determining  the  number  ot 
special  jurors  to  be  drawn  and  sum- 
moned and  to  draw  the  special  jurors, 
as  these  orders  "were  not,  in  their 
nature,  mere  formal  proceedings.  Two 
of  them  were  strictly  judicial  func- 
tions, and  the  third  one  was  confided 
to  the  presiding  judge  for  very  wise 
and  obvious  reasons."  Salm  v.  State, 
89  Ala.  56,  8  So.  66. 

[b]  He  cannot  make  an  order  grant- 
ing leave  to  file  a  petition  in  the  nature 
of  quo  warranto  proceedings,  as  such 
order  is  clearly  an  exercise  of  the 
judicial  discretion  of  the  judge.  State 
V.   Burks,   82   Tex.   584,  18   S.   W.   662. 

fc]  He  Cannot  Render  a  Default 
Judgment. — "It  was  the  duty  of  the 
disqualified  judge  to  let  the  cause  stand 
until  a  qualified  judge  should  be  pres- 
ent, or  to  transfer  it  to  the  circuit 
court  without  an  application  by  the 
defendant  for  a  change  of  venue.  The 
latter  was  not  bound  to  appear  before 
such  interested  judge  for  any  purpose. 
He  had  a  right  to  presume  that  the 
statute  would  be  obeyed,  and  was,  there- 
fore, not  chargeable  with  laches  in 
failing  to  appear  to  the  action,  and 
was  not  liable  to  a  default."  Fech- 
h'Simer  f.  Washington,  77  Ind.  366. 

72.  Cal. — Livermore  f.  Brundage,  64 
Cal.  299,  30  Pac.  848;  People  v.  De 
La  Guerra,  24  Cal.  73;  People  v.  Ebey, 
6  Cal.  Vpp.  769,  93  Pac.  379.  Colo. 
People  V.  District  Court,  60  Colo.  1, 
152  Pac.  149.  Mont. — State  v.  District 
Court,  30  Mont.  547,  77  Pac.  318. 
Wash.— State  v.  Yakey,  64  Wash.  511, 
117  Pac.  265. 

[a]  An  order  to  show  cause  in  a 
proceeding  for  change  of  name  may 
be  made  by  a   disqualified  judge  as  it 
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relates  to  the  arrangement  of  the 
calendar  and  requires  no  judicial  dis- 
cretion. In  re  Los  Angeles  Trust  Co., 
158  Cal.  603,  112  Pac.  56. 

73.  Lacy   v.  Barrett,  75  Mo.  469. 

74.  State  v.  Goddard,  162  Mo.  198, 
62  S.  W.  697;  State  V.  Anderson,  96  Mo. 
241,  9  S.  W.  636. 

[a]  He  may  make  an  order  to  spread 
an  indictment  upon  the  minutes  of  the 
court,  as  such  order  is  a  mere  formal 
act  awarding  no  process  and  deciding 
no  question.  Glasgow  i".  State,  9  Baxt. 
(Tenn.)    485. 

[b]  Receiving  Report  of  Grand 
Jury. — A  disqualified  judge  is  not  pre- 
vented from  receiving  the  report  of 
the  grand  jury  although  there  be  em- 
bodied in  the  report  an  indictment  in 
which  he  would  not  be  qualified  to  sit 
on  the  trial.  Cock  v.  State,  8  Tex.  App. 
659. 

75.  Under  a  statute  enumerating 
the  grounds  for  disqualification  of  a 
judge  and  providing  that  the  statute 
does  not  apply  to  the  arrangement  of 
the  calendar  or  to  the  regulation  of 
the  order  of  business,  nor  the  power 
of  transferring  the  action  or  proceed- 
ing to  some  other  court,  or  the  hear- 
ing of  the  application  for  a  transfer 
of  the  cause,  a  disqualified  judge  has 
no  power  to  preside  at  the  arraignment 
of  the  defendant  or  the  hearing  of  his 
plea,  or  other  preliminary  steps  of  the 
prosecution  of  the  case  beyond  those 
necessary  to  regulate  the  order  of  busi- 
ness and  arrange  the  calendar.  People 
V.  Ebey,  6  Cal.  App.  769,  93  Pac.  379. 

76.  State  v.  Yakey,  64  Wash.  511, 
117  Pac.  265. 

77.  Cullins  V.  Overton,  7  Okla.  470, 
54  Pac.  702. 

[a]  But  compare  Dawson  v.  Dawson, 
29  Mo.  App.  521,  holding  that  a  dis- 
qualified judge  cannot  make  orders  in 
a  case,  which  was  tried  before  another 
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has  no  anthority  to  make  an  order  of  dismissal  of  an  action  on  a 
motion  to  transfer  a  cause,"  to  hoar  a  motion  for  a  change  of  venue 
on  the  ground  of  convenience  of  witnesses^^  or  prejudice  in  the  county.'" 

A  disqualified  judge  likew-ise  has  no  power  to  declare  a  bond  for- 
feited,^' to  receive  a  verdict,^-  to  make  an  order  extending  the  tmie 
to  prepare  a  bill  of  exceptions,^^  q^  to  present  amendments  thereto,** 
or  to  sign  a  bill  of  exceptions.^^ 

2.  Validity  and  Effect  of  His  Judicial  Acts. —  Where  the  dis- 
qualification of  a  judge  rests  upon  a  statutory  prohibition  his  judicial 

81.  Marks  v.  Smith,  4  Ga.  App.  129, 
CO  S.  E.  1016. 

82.  State    r.    Finder,    12    S.    D.    423, 
81    N.   W.  959. 

83.  Johnson    r.     German     Am.    Ins. 
Co.,  150  Cal.  336,  88  Pac.  985. 

[a]  An  order  extending  time  for 
filing  a  bill  of  exceptions  made  by  a 
disqualified  judge  is  absolutely  void, 
as  such  an  order  "is  a  judicial  act, 
involving  the  exercise  of  judicial  dis- 
cretion. Such  an  order  may  be  made 
by  the  judge  only  'upon  good  cause 
shown'  to  him.  He  is  the  sole  judge 
of  the  sufficiency  of  th«  showing,  and 
when  he  makes  such  order  he  judicially 
determines  the  showing  to  be  sufficient, 
and  as  a  result  thereof  grants  a  priv- 
ilege to  one  of  the  parties  to  the  action 
to  which  such  party  would  not  other- 
wise be  entitled.  He  thus  judicially 
acts  in  an  action  in  which  he  is  dis- 
oualified  to  act  at  all."  Johnson  v. 
German  Am.  Ins.  Co.,  150  Cal.  336, 
Pac.  985. 


judge,  purporting  to  be  in  compliance 
with  the  terms  of  the  mandate  of  the 
supreme  court  as  a  "disqualification, 
when  once  ascertained,  extends  through 
the  whole  progress  of  the  cause,  and 
to  every  order  or  ruling  that  might  be 
made  therei-i." 

[b]  He  has  the  power  to  issue  an 
order  in  compliance  with  the  decision 
of  the  supreme  court  in  the  case,  be- 
cause the  execution  of  an  order  of 
the  supreme  court  does  not  involve  or 
require  the  exercise  of  judicial  dis- 
cretion.    State  V.  Collins,  5  Wis.  339. 

78.  People  v.  De  La  Guerra,  24  Cal. 
73. 

79.  Granite  Mt.  Min.  Co.  v.  Durfee, 
11  Mont.  222,  27  Pac.  919. 

[a]     "If    a    disqualified    judge    in   a 
given  cause   may   pass   upon    the   ques- 
tion   of    the    convenience    of    witnesses 
requiring   the    cause   to    be   tried   in    a 
certain    county,   then   he  may,  as   such 
judge,    pass    upon    all     questions     pre- 
liminary to  the  trial,  act  upon   demur- 
rers,   motions    to    strike    out    pleadings 
or  parts   thereof,  or   reform   the  plead- 
ings,  shape   the   issues   in    the    action, 
grant   continuances,  and   do   other  acts 
prejudicial  to  the  parties.     The  object 
of   the    law   in    granting    a   change     of 
venue   in   any   case   is   to    give  parties 
fair    and    impartial    trials,    where    self- 
interest,  the  relation   of  client   and  at- 
torney,  or    of    kinship    to    one    of    the 
parties,  on  the  part  of  the  trial  judge, 
will    not    place    the    other    party    at    a 
disadvantage.      The    beneficent    objects 
of   the    rule    would    be   to   a    great    ex- 
tent   defeated    if    a    disqualified    judge 
acts   in    such   matters   as   usually   arise 
in   a   cause   prior   to   the   trial."      Gor- 
don   V.    Conor,    5    Idaho    673,    51    Pac. 
747. 

80.     ]\rurdiea    f.    State,    2    Wyo.    196, 
137  Pac.  574. 


84.  Frevert  v.  Swift,  19  Nev.  363, 
11  Pac.  273. 

85.  State  r.  Wofford,  111  Mo.  526, 
20  S.  W.  236. 

[a]  "It  is  manifest  that  no  part 
of  the  proceeding  in  a  case  more  im- 
peratively demands  fair,  unprejudiced 
and  impartial  action  than  that  of  set- 
tling and  allowing  the  bill  of  excep- 
tions. The  other  proceedings,  in  the 
progress  of  the  case,  are  subject  to 
review  in  the  appellate  courts,  but  usual- 
ly the  bill  of  exceptions  settles  finally 
and  conclusively  the  facts  and  issues 
of  law,  upon  which  the  judgment  of 
the  appellate  court  is  to  rest.  And 
we  do  not  hesitate  in  the  conclusion 
that  the  judge  of  the  court  was  not 
comp-etent  to  pass  upon  the  bill  of  ex- 
ceptions." State  ex  rel.  Sansome  i". 
Wofford,   111   Mo.   526,   20   S.   W.   236. 
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acts  generally  are  held  void,^*'  even,  in  some  jurisdictions,  tliough  the 
parties  attempt  by  stipulation  to  confer  jurisdiction  upon  him."  But  in 


86.  Ala.— Heydenfeldt  v.  Towns,  27 
Ala.  423.  Cal.— People  v.  Ah  Lee 
Doon,  97  Cal.  171,  31  Pac.  933;  Estate 
of  White,  37  Cal.  190.  Conn.— State 
V.  Hartley,  75  Conn.  104,  52  Atl.  615. 
Ind. — Feehheimer  v.  Washington,  77 
Iiid.  366.  Ky.— Chism  v.  Evans,  9  Ky. 
L.  Eep.  765.  Mass.— Hall  r.  Thayer,  105 
Mass.  219,  7  Am.  Eep.  513;  Sigourney 
V.  Sibley,  21  Pick.  101,  32  Am.  Dec. 
248.  Mich. — Sandusky  Grain  Co.  v. 
Sanilac  Circuit  Judge,  184  Mich.  126, 
150  N.  W.  329;  Jones  v.  Hoffman,  150 
Mich.  129,  113  N.  W.  316;  Bliss  v. 
Caille  Bros.  Co.,  149  Mich.  601,  113 
N.  W.  317;  Horton  r.  Howard,  79  Mich. 
642,  44  N.  W.  1112,  19  Am.  St.  Rep. 
198;    West   v.    Wheeler,   49    Mich.    505, 

13  N.  W.  836;  Shannon  v.  Smith,  31 
Mich.  452.  Mo. — Ex  parte  Bedard,  106 
Mo.  616,  17  S.  W.  G93.  Neb.— Harring- 
ton V.  Haves  Countv,  81  Neb.  231,  115 
N.  W.  773,  129  Am.  St.  Eep.  680. 
Nev.— Prevert  v.  Swift,  19  Nev.  363,  11 
Pac.  273.  N.  H.— Stearns  v.  Wright,  51 
N.  H.  600;  Moses  f.  Julian,  45  N.  H. 
52,  84  Am.  Dec.  114;   Eussell  V.  Perry, 

14  N.  H.  152.  N.  Y.—In  re  Ryers,  72 
N.  Y.  1,  28  Am.  Eep.  88;  People  v. 
Whitridge,  144  App.  Div.  493,  129  N. 
Y.  Supp.  300.  Tenn. — Eeams  v.  Kearns, 
5  Coldw.  217.  Tex. — Templeton  v.  Gid- 
dings,  12  S.  W.  851;  Newcome  v.  Light, 
58  Tex.  141,  44  Am.  Eep.  604;  Cham- 
bers V.  Hodges,  23  Tex.  104;  Johnson 
V.  Johnson  (Tex.  Civ.  App.),  89  S.  W. 
1102;  Frisburg  V.  Isbell  (Tex.  Civ. 
App.),  25  S.  W.  988.  Wis.— Mcintosh 
V.  Bowers,  143  Wis.  74,  126  N.  W. 
548. 

[a]  Where  "It  is  expressly  declared 
by  a  constitutional  or  statutory  pro- 
vision that  in  a  certain  specified  case 
a  judge  shall  not  sit,  or  shall  not  act, 
or  shall  take  no  part  in  the  decision, 
the  almost  uniform  current  of  author- 
ity is  to  the  effect  that  any  judgment 
rendered  by  such  judge  in  such  a  case 
is  coram  non  judice  and  void."  Case 
r.  Hoffman,  100  Wis.  314,  356,  72  N. 
W.  390,  74  N.  W.  220,  75  N.  W.  945, 
44  L.  E.  A.  728. 

[b]  He  Acts  Without  Jurisdiction. 
Schoonmaker  v.  Clearwater,  41  Barb. 
(N.  Y.)    200. 

As  to  Waiver  of  Bight  To  Object. 
See  supra,  IX,  D. 
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[c]  Where    a    judge    inadvertently 

sits  in  a  cause  where  he  is  disqualified, 
his  orders  or  judgment  are  neverthe- 
less void.  Davis  Colliery  Co.  V.  Charle- 
voix Sugar  Co.,  155  Mich.  228,  118  N. 
W.  929. 

[d]  Confirmation  of  Sale  at  Which 
He  Purchased.^ — A  judge  who  bought 
the  property  at  a  guardian 's  sale  is 
disqualified  to  make  an  order  confirm- 
ing such  sale  and  the  order  is  void. 
"It  has  been  uniformly  held  in  this 
state  that  the  acts  of  the  judge,  in  a 
case  where  it  is  subject  to  any  of  the 
disqualifications  mentioned  in  the  con- 
stitution, are  void.  ...  It  is,  how- 
ever, conceded  .  .  .  that  the  order  of 
confirmation  of  the  sale  of  the  cer- 
tificate by  the  judge  of  the  court,  who 
purchased  it,  was  void,  by  reason  of 
the  constitutional  inhibition.  But  their 
insistence  is  that,  notwithstanding  its 
invalidity,  he  not  being  disqualified 
when  the  order  of  sale  was  granted, 
such  order  was  valid,  and  that  he  did 
not  become  disqualified  until  he  be- 
came the  purchaser  at  the  sale  which 
he  had  ordered.  And  that  therefore 
the  sale  to  him  was  valid,  and  the 
approval  of  the  guardian's  final  ac- 
count by  another  judge  was,  in  effect, 
a  confirmation  of  the  sale.  This  con- 
tention, in  our  opinion,  is  founded  upon 
such  a  narrow  construction  of  the  con- 
stitutional inhibition  against  a  judge 
sitting  in  a  case  wherein  he  'may  be 
interested'  as  would,  in  many  cases, 
thwart  its  obvious  purpose."  Nona 
Mills  Co.  V.  Wingate,  51  Tex.  Civ.  App. 
G09,  113  S.  W.  182. 

87.  Me.  — Blaisdell  v.  Inhab.  of 
York,  110  Me.  500,  87  Atl.  361.  N.  Y. 
Oakley  v.  Aspinwall,  3  N.  Y.  547.  Tex. 
Seabrook  v.  First  Nat.  Bank  (Tex.  Civ. 
App.),  171  S.  W.  247. 

[a]  "It  has  been  uniformly  held  in 
this  state  that  the  acts  of  a  judge  in 
a  cause  where  he  is  subject  to  any 
of  the  disqualifications  mentioned  in 
the  constitution,  are  void.  .  .  .  We 
think  the  disqualification  extends  even 
to  consent  decrees.  .  .  .  And  we  fail 
to  see  if  his  acts  (that  is,  of  a  dis- 
qualified judge)  are  deemed  coram  non 
judice,  why  the  rendering  of  a  con- 
sent decree  by  him  should  be  regarded 
differently   from   any    other   disposition 
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some  eases  it  is  held  that  where  the  statute  though  disqualifying  a  judge 
to  act  contains  no  express  prohibition  to  sit  in  a  cause,  the  acts  of  a  dis- 
qualified judge  are  merely  voidable.^s  So  too,  in  jurisdictions  in 
wliich  judges  notwithstanding  statutory  prohibitions  are  permitted  to 
act  by  consent  of  the  parties,  the  disabilities  created  by  the  statute 
render  the  proceedings  erroneous  only  and  not  void.**^  And  where  the 
disqualification  is  not  predicated  upon  a  statute  the  acts  of  a  dis- 
qualified judge  are  merely  voidable,"^  though  it  has  been  held  that 
there  is  no  foundation  for  any  distinction  between  the  cases  in  which 


of  the  case.  ...  If  there  be  any 
order  that  such  judge  may  cause  to  be 
entered,  they  must  be  such  as  are  mere- 
ly formal,  and  not  in  any  way  affect- 
ing the  merits  of  the  case.  The  decree 
was  of  no  effect,  and  was  not  evidence 
of  title  in  plaintiff  in  error.  It  is  pos- 
sible, in  the  case  of  such  a  decree,  that 
the  acts  of  the  parties  under  it  might 
place  them  in  a  position  of  estoppel 
to  deny  its  effect  as  fixing  their  rights, 
but  there  are  no  circumstances  in  this 
record  which  would  warrant  such  a 
conclusion."  Jouett  r.  Gunu,  13  Tex. 
Civ.  App.  84,  35  S.  W.  194. 

88.  In  re  Taber,  13  S.  D.  62,  82 
N.  W.  398.  See  Utz  «Sb  Dunn  Co.  v. 
Regulator  Co.,  213  Fed.  315,  130  C.  C. 
A.  17,  as  to  the  federal  statute. 

[a]  In  In  re  Taber,  13  S.  D.  62,  82 
N.  W.  398,  it  was  held  under  a  statute 
providing  that  where  the  judge  is  dis 
qualified  for  one  of  the  enumerated 
grounds  he  shall  certify  such  disqualifi- 
cation to  the  circuit  court  of  the  coun- 
ty, that  the  acts  of  such  disqualified 
judge  are  not  void,  but  voidable  mere- 
ly. It  is  said  there:  "In  most  of  the 
states,  statutes  have  been  passed 
which,  in  direct  terms,  prohibit  judges 
from  acting  in  certain  specified  cases. 
And  the  general  effect  of  the  statutorj' 
prohibitions  in  the  several  states  is 
undoubtedly  to  change  the  rule  of  the 
common  law  so  far  as  to  render  those 
acts  of  a  judge  involving  the  exer- 
cise of  judicial  discretion,  in  a  case 
wherein  he  is  disqualified  from  acting, 
not  voidable  merely,  but  void.  The 
language  of  the  statutory  prohibition 
to  which  this  effect  is  attributed  is, 
generally,  that  the  judge  in  the  cases 
mentioned  therein  'shall  not  sit,'  or 
'shall  not  act,'  or  'shall  not  preside,' 
or  'shall  not  have  any  voice,'  or  'can- 
not sit.'  .  .  .  This  statute  does  not 
in   express   terms  inhibit  a  judge   who 


is  disqualified  under  its  provisions  from 
continuing  to  act." 

89.  Ala.— Hayes  v.  Collier,  47  Ala. 
726.  Ga.— Eogers  v.  Felker,  77  Ga.  46. 
la. — Floyd  County  v.  Cheney,  57  Iowa 
160,  10  N.  W.  324.  Mo.— State  v.  Eoss, 
118  Mo.  23,  23  S.  W.  196.  N.  H. 
Fowler  v.  Brooks,  64  N.  H.  423  13 
Atl.  417,  10  Am.  St.  Rep.  425. 

90.  Ala.— Ilutto  V.  Walker  County, 
185  Ala.  505,  64  So.  313;  Jeffersonian 
Pub.  Co.  V.  Hilliard,  105  Ala.  576,  17 
So.  112;  Trawick's  Heirs  v.  Trawick's 
Admrs.,  67  Ala.  271;  Hine  v.  Ilussey, 
45  Ala.  496;  Heydenfeldt  v.  Towns,  27 
Ala.  423;  Ex  parte  Dew,  7  Ala.  App. 
437,  62  So.  261.  Ga.— Rogers  v.  Felker, 
77  Ga.  46.  Ind.— Board  of  Comrs.  r. 
Justice,  133  Ind.  89,  30  N.  E.  1085,  36 
Am.  St.  Rep.  528.  Nov.- Frevert  v. 
Swift,  19  Nev.  363,  11  Pac  273.  N.  H. 
Fowler  r.  Brooks,  64  N.  H.  423,  13  Atl. 
417,  10  Am.  St.  Rep.  425;  Stearns  f. 
Wright,  51  N.  H.  600.  N.  J.— State  v. 
Crane,  36  N.  J.  L.  394.  N.  Y.— Foot 
r.  Stiles,  57  N.  Y.  S?').  S.  D.— /?i  re 
Taber,  13  S.  D.  62,  82  N.  W.  398. 
W.  Va.— Butcher  v.  Kunst,  65  W.  Va. 
384,  64  S.  E.  967;  Forest  Coal  Co.  v. 
Doolittle,  54  W.  Va.  210,  46  S.  E.  238; 
Findley  v.  Smith,  42  W.  Va.  299,  26 
S.  E.  370. 

[a]  "At  common  law  ...  it  seems 
to  be  well  settled  that  whilst  no  judgB 
ought  to  act  where,  from  interest  or 
any  other  cause,  he  is  disqualified,  yet 
his  action  in  such  a  case  is  regarded 
as  an  irregularity  or  error,  not  affect- 
ing his  jurisdiction  and  to  be  corrected 
by  vacating  or  reversing  his  action  ex- 
cept in  cases  of  those  inferior  tribunals 
from  which  no  appeal  or  writ  of  error 
lies.  .  .  ."  Louisville  &  N.  R.  Co. 
r.  Taylor,  93  Va.  226.  24  S.  E.  1013. 
See  also  Case  r.  Hoffman,  100  Wis. 
314,  72  N.  W.  390,  74  X.  W.  220,  75 
N.  W.  945. 
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a  statute  prohibits  a  judge  to  sit  and  those  in  whieh  he  is  inhibited  by 
the  common  hiw  from  sitting.^^ 

Where  the  court  is  composed  of  several  judges  the  disqualification  of  one 
of  them  does  not  affect  the  power  of  the  court  to  hear  a  cause  if  the 
disqualified  judge  does  not  participate,'-  but  his  participation  in- 
validates the  action  of  the  eourt.^^ 

X.  SPECIAL  JUDGES.  —  A.  Extent  of  Powers.  —  During  the 
term  of  his  office  a  special  judge  possesses  the  same  powers  as  the 
regular  judge^*  for  all  the  purposes  for  which  he  is  elected,^^  and 
when  elected  to  hear  a  cause  he  acquires  full  authority  over  such 
cause  throughout  all  of  its  stages.^^     His  powers,  however,  are  con- 


91.  Forest  Coal  Co.  v.  Doolittle,  54 
W.  Va.  210,  46  S.  E.  238. 

92.  Van  Rensselaer  v.  Witbeck,  2 
Lans.  (N.  Y.)  498;  City  of  Austin  V. 
Nalle,  85  Tex.  520,  22  S.  W.  668. 

[a]  Disqualified  Judge  as  Part  of 
Quorum. — Under  a  statute  providing 
that  any  three  of  the  justices  con- 
stitute a  quorum,  a  disqualified  judge 
may  sit  for  the  purpose  of  making  a 
quorum,  although  he  cannot  act  or  par- 
ticipate in  the  determination  of  the 
cause.  Nephi  Irrigation  Co.  v.  Jenkins, 
8  Utah  452,  32  Pac.  699. 

[b]  In  Walker  v.  Rogan,  1  Wis. 
597,  two  out  of  three  of  the  justices 
of  the  court  were  disqualified  from 
acting  and  the  parties  stipulated  that 
the  remaining  justice  might  hear  the 
c^se  and  decide  it,  which  decision 
should  be  entered  as  the  decree  of  the 
court,  and  though  at  least  one  of  the 
disqualified  justices  had  to  be  present 
upon  the  rendition  of  the  judgment  in 
order  to  make  a  quorum,  the  decree 
was  held  valid. 

93.  People  v.  Connor,  142  N.  Y.  130, 
36  N.  E.  807;  Oakley  v.  Aspinwall,  3 
N.  Y.  547;  Converse  v.  McArthur,  17 
Barb.    (N.  Y.)    410. 

94.  Ind. — Lerch  v.  Emmett,  44  Ind. 
331.  Ky.— Bush  v.  Lisle,  86  Ky.  504,  6 
S,  W.  330.  La. — Halphen  v.  Guilbeau, 
38  La.  Ann.  724.  Mo. — Ex  parte  Clay, 
98  Mo.  578,  11  S.  W.  998;  Naffzieger 
V.  Eeed,  98  Mo.  87,  11  S.  W.  315;  State 
f.  Sneed,  91  Mo.  552,  4  S.  W.  411. 
N.  Y.— Aldinger  v.  Pugh,  132  N.  Y. 
403,  30  N.  E.  745.  N.  D.— State  v. 
Heiser,  20  N.  D.  357,  127  N.  W.  72. 
Okla.— Barbe  v.  Territorv,  19  Okla.  119, 
91  Pac.  783.  R.  I.— State  v.  Chappell, 
26  R.  I.  375,  58  Atl.  1009.  S.  C— State 
V.  Powers,  59  S.  C.  200,  37  S.  E.  690. 
Tenn.— Low  v.  State,  111  Tenn.  81,  78 
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S.  W.  110.  Tex.— Powers  v.  State,  23 
Tex.  App.  42,  5  S.  W.  153.  Wash. 
Demaris  v.  Barker,  33  Wash.  200,  74 
Pac.  362.  W.  Va.— Carper  v.  Cook,  39 
W.  Va.  346,  19  S.  E.  379. 

[a]  Suspending  Rule  of  Court. 
When  elected  to  preside  during  the 
disability  of  the  regular  judge  of  the 
court,  he  is  authorized  to  suspend  a 
rule  of  court  setting  aside  a  term  for 
the  trial  of  criminal  cases  to  the  ex- 
clusion of  civil  matters.  Staser  v. 
Hogan,  120  Ind.  207,  21  N.  E.  911,  22 
N.  E.  990;  Paducah  Land,  C.  &  I. 
Co.  V.  Cochran,  18  Ky.  L.  Rep.  465,  37 
S.  W.  67. 

95.  Noffzieger  v.  Reed,  98  Mo.  87, 
11   S.   W.   315. 

96.  Ga.— Glover  v.  Morris,  122  Ga. 
768,  50  S.  E.  956;  Landrum  v.  Chamber- 
lin,  Boynton  &  Co.,  73  Ga.  727.  Ind. 
Woodsman  v.  State,  181  Ind.  613,  105 
N.  E.  155,  899;  Mayer  v.  Haggerty,  138 
Ind.  628,  38  N.  E,  42;  Staser  v.  Hogan, 

120  Ind.  207,  21  N.  E.  911,  22  N.  E. 
990;  Pottlitzer  v.  Citizens  Trust  Co., 
60  Ind.  App.  45,  108  N.  E.  36.  Kan. 
Keys  i:  Keys,  83  Kan.  92,  109  Pac. 
985.  Ky.— Sublett  v.  Gardner,  144  Ky. 
190,  137  S.  W.  864;  Dupoyster  v.  Clarke, 

121  Ky.  694,  90  S.  W.  1.  Mo.— State 
V.  Wear,  129  Mo.  619,  31  S.  W.  608; 
State  V.  Moberly,  121  Mo.  604,  26  S. 
W.  364;  Ward  V.  Bell,  157  Mo.  App. 
524,  137  S.  W.  1026;  Holliday  v.  Mans- 
ker,  44  Mo.  App.  465.  Neb. — Nebraska 
Mfg.  Co.  V.  Maxon,  23  Neb.  224,  36 
N.  W.  492.  Wash.— Fisher  v.  Puget 
Sound  Co.,  34  Wash.  578,  76  Pac.  107; 
State  V.  Sachs,  3  Wash.  691,  29  Pac. 
446.  W.  Va.— State  v.  Stevenson,  64 
W.  Va.  392,  62  S.  E.  688,  19  L.  R.  A. 
(N.  S.)    713. 

[a]  The  particular  cause  in  which 
the  special  judge  is  called  to  try  "with 
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fined  to  the  canse  or  causes  which  he  was  elected  to  hear  and  he 
cannot  consolidate  one  cause  with  another  which  he  had  not  been 
authorized  to  hear."' 

A  special  judge  may  pass  upon  an  application  for  a  change  of 
venue.°^  The  authority  of  the  special  judge  is  derived  from  the  stat- 
ute and  after  he  acquires  jurisdiction  over  a  cause  he  cannot  be 
divested  thereof  by  the  regular  judge,''®  and  his  authority  is  not  af- 
fected by  the  resignation  of  the  regular  judge  during  the  progress  of 
a  trial  commenced  by  him.^ 

B.  Effect  on  Powers  of  Regular  Judge.  —  The  authority  of  the 
regular  judge  in  respect  to  matters  entrusted  to  a  special  judge  is 
necessarily  superseded,^  and  it  is  error  for  him  to  assume  jurisdiction 
of  a  cause,  the  trial  of  which  was  commenced  before  a  special  judge 
by  reason  of  the  absence  of  the  regular  judge,^  and  the  latter  cannot 
set  aside  a  judgment  rendered  by  the  former.^  Nor  has  a  regular 
judge  the  power  to  sign  a  bill  of  exceptions  in  a  case  tried  before  a 
special  judge.^ 

Where  under  the  statute  but  one  session  of  the  court  can  be  held 
at  one  time  the  regular  judge  cannot  sit  during  the  term  of  the  special 
judge,°  but  in  the  absence  of  such  statute  the  regular  judge  may  hold 


all  its  incidents  from  the  beginning 
to  the  end,  passes  under  the  exclusive 
control  and  jurisdiction  of  the  special 
judge,  subject  to  revert  to  the  control 
of  the  regular  judge  in  the  event  that 
the  special  judge  becomes  incapacitated 
or  refuses  to  act."  Perkins  v.  Hay- 
ward,  124  Ind.  445,  24  N.  E.  1033. 

[b]  Effect  of  Amendment  and  New 
Process. — Where  upon  the  death  of 
some  of  the  plaintiffs  an  amended  com- 
plaint is  filed  making  the  heirs  of  the 
decedent  parties  to  the  action  and  an 
alias  summons  is  thereupon  issued,  the 
authority  of  the  special  judge  is  not 
affected  thereby  as  the  cause  remains 
the  same.  Noffzieger  v.  Eeed,  98  Mo. 
87,  11  S.  W.  315. 

97.  Texas,  etc.  Ey.  Co.  v.  Cahill 
(Tex.),  23  S.  W.  232. 

[a]  Other  Cases  Consolidated  With 
It. — But  where  he  is  elected  to  try  a 
case  with  which  others  had  been  pre- 
viously consolidated  he  acquires  juris- 
diction over  each  of  the  consolidated 
cases.  Mills  v.  Paul  (Tex.),  30  S.  W. 
242. 

98.  State  v.  Oilman,  97  Mo.  App. 
206,  70  S.  W.  943. 

99.  Benjamin  x\  Evansville,  etc.  R. 
Co.,  28  Inci.  416;  State  v.  Moberly,  121 
Mo.  604,  2G  S.  W.  304. 

1.    Clayton  &  Co.  v.  Wallace,  41  Ga. 


468;  Beauchamp  v.  Com.,  4  Kv.  L.  Eep. 
27. 

2.  Ind. — Perkins  v.  Havward,  124 
Ind.  445,  24  N.  E.  1033.  Wash.— State 
V.  Sachs,  3  Wash.  691,  29  Pac.  446. 
W.  Va.— State  v.  Stevenson,  64  W.  Va. 
392,  62  S.  E.  688,  19  L.  R.  A.  (N.  S.) 
713. 

3.  Bohannon  v.  Tarbin,  25  Kv.  L. 
Eep.  515,  76  S.  W.  46;  State  v.  Steven- 
son, 64  W.  Va.  392,  62  S.  E.  688,  19 
L.  E.  A.  (X.  S.)'  713. 

[a]  But  where  a  cause  is  improper- 
ly referred  to  a  special  judge,  the  reg- 
ular judge  may  before  the  special  judge 
has  acted  assume  jurisdiction  of  the 
cause.  Eussell  r.  Eussell,  11  Kv.  L. 
Eep.  547,  12  S.  W.  709. 

4.  State  V.  Sachs,  3  Wash.  691,  29 
Pac.  446.  But  see  contra,  Graziani  v. 
Denny,  53  Cal.  Dec.  39,  162  Pac.  397. 

5.  Cowall  r.  Altchul.  40  Ark.  172; 
Lee  r.  Hills,  66  Ind.  474. 

[a]  Where  the  special  judg^e  has 
signed  a  bill  of  exceptions  for  the 
purpose  of  authenticating  its  correct- 
ness and  the  regular  judgje  siijns  it 
thereafter,  the  signature  of  the  latter 
will  be  deemed  surplusage.  Illinois 
Cent.  E.  Co.  v.  Bowles,  71  Miss.  994,  16 
Se.    235. 

6.  Okla.— Williams  v.  Strauss,  4 
Okla.  ICO,  44  Pac.  273.     Ore.— Baisley 
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court  while  the  special  judge  is  trying  a  cause  in  his  stead.'^  In  some 
jurisdictions  it  is  provided  by  statute  that  in  ease  of  failure  of  the 
invited  judge  to  appear  within  a  certain  time  the  regular  disqualified 
judge  must  order  a  change  of  the  place  of  trial,^  while  in  other 
jurisdictions  the  regular  judge  under  such  circumstances  may  appoint 
another  special  judge.® 

C.  Duration  and  Termination  op  Authority.  —  1.  Generally. 
The  powers  of  a  special  judge  ordinarily  expire  with  the  adjourn- 
ment of  the  term  at  which  he  is  elected/"  though  in  some  jurisdictions 
a  special  judge  may  continue  the  trial  of  a  cause  which  he  is  elected 
to  hear  after  the  adjournment  of  the  term  of  the  court."  The  parties 
by  proceeding  with  such  trial  may  waive  any  objections  to  the  con- 
tinuance beyond  the  term,  of  a  trial  by  a  special  judge.*^ 

The  authority  of  a  special  judge  appointed  to  act  during  the  dis- 
ability of  the  regular  judge,  of  course,  is  not  limited  to  the  term, 
but  continues  during  such  disability.^^  Where  the  authority  of  the  judge 
is  confined  to  a  particular  cause,  it  terminates  with  the  final  dis- 
position of  that  cause."    It  does  not  necessarily  cease,  however,  with 


V.  Baisley,  15  Ore.  183,  13  Pac.  888. 
Tex.— Bedford  v.  Stone,  43  Tex.  Civ. 
App.  200,  95  S.  W.  1086. 

[a]  Judge  Pro  Tern  Is  a  Substitute. 
The  "organic  law  of  the  state  pro- 
vides for  one  district  judge  in  each 
judicial  district.  .  .  .  There  is  but 
one  district  court  and  one  district 
judge  in  a  district.  The  officer  is  not 
to  be  duplicated;  and  when  a  term 
commences  in  one  county,  the  court 
everywhere  else  in  the  district  is  closed 
or  suspended.  A  judge  pro  tern,  is  only 
a  substitute,  and  never  a  duplicate." 
In  re  Millington,  24  Kan.  214. 

7.  Dial  V.  Com.,  142  Ky.  32,  133 
S.  W.  976;  Paducah  Land,  C.  &  I.  Co. 
V.  Cochran,  18  Ky.  L.  Eep.  465,  37  S. 
W.  67.. 

8.  State  ex  rel.  Lohman  v.  District 
Court,  49  Mont.  247,  141  Pac.  659. 

9.  State  V.  Hudspeth,  159  Mo.  178, 
60  S.  W.  136;  State  v.  Silva,  130  Mo. 
440,  32  S.  W.  1007;  Fordyce  v.  State, 
115  Wis.  608,  92  N.  W.  430. 

10.  Ind. — Greenup  v.  Crooks,  50  Ind. 
410.  Ky.— Crane  v.  Brooke,  109  Ky. 
647,  60  S.  W.  404;  Small  v.  Eeeves,  104 
Ky.  289,  46  S.  W.  726;  Childers  v.  Lit- 
tle, 96  Ky.  376,  29  S.  W.  319.  Miss. 
Hale  Com.  Co.  v.  Crook  &  Co.,  87 
Miss.  445,  40  So.  20,  1006.  N.  C— Royal 
V.  Thornton,  150  N.  C.  293,  63  S.  E. 
1040.    Okla.— Co-Operative  Gin  &  Elev. 
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Co.  V.  Asbury,  40  Okla.  141,  142  Pac. 
802;  Cantwell  v.  Patterson,  40  Okla. 
497,  139  Pac.  517;  Howell  v.  State,  6 
Okla.  Crim.  627,  117  Pac.  723.  S.  C. 
Stokes  V.  Murray,  94  S.  G.  18,  77  S.  E. 
712. 

[a]  He  has  no  authority  to  render 
a  decree  at  a  term  of  court  subsequent 
to  that  at  which  he  was  elected.  Good- 
bar  Co.  V.  Stewart,  70  Ark.  407,  68  S. 
W.  250. 

[b]  A  conviction  of  a  crime  at  a 
trial  held  before  a  special  judge  at  a 
term  subsequent  to  that  at  which  he 
was  elected  is  void.  Low  v.  State,  111 
Tenn.  81,  78  S.  W.  110. 

11.  Ind. — Perkins  v.  Hayward,  124 
Ind.  445,  24  N.  E.  1033;  Cincinnati  R. 
Co.  V.  Eowe,  17  Ind.  568.  Ky.— Phil- 
lips V.  Phillips,  149  Ky.  206,  148  S.  W. 
51;  Dupoyster  v.  Clarke,  121  Ky.  694, 
90  S.  W.  1.  Mo.— State  v.  Davidson,  69 
Mo.  509. 

[a]  At  Adjourned  Session. — A  spe- 
cial judge  may  try  a  case  at  a  session 
adjourned  for  that  purpose.  Dillard  v. 
State,  65  Ark.  404,  46  S.  W.  533. 

12.  Ellington  v.  State,  7  Okla.  Crim. 
252,  123  Pac.  186. 

13.  Warner  v.  Ford,  etc.  Co.,  123 
Ky.  103,  93  S.  W.  650. 

14.  Cal.  —  Matthews  v.  Superior 
Court,  68  Cal.  638,  10  Pac.  128.  Ga. 
Norris  v.   Pollard,   75   Ga.   358.     Ind. 


JUDICIAL  OFFICERS 


699 


the  entry  of  the  judgment  but  continues  over  matters  connected  there- 
with.^^ Hence,  a  special  judge  appointed  to  hear  a  cause  is  vested 
with  the  power  to  hear  a  motion  to  vacate  the  findings^"  and  to  set 
aside  a  judgment  entered  by  him.^^  A  special  judge  having  inad- 
vertently neglected  to  sign  his  minutes,  may  subsequently  supply  the 
omission,^^  and  he  may  enter  a  final  judgment  after  the  trial  term, 
where  such  judgment  was  rendered  by  him  during  the  term.^^ 

2.  Settling  Bill  of  Exceptions.  —  So  too,  a  special  judge  may  set- 
tle a  bill  of  exceptions  in  a  case  tried  before  him,^°  and  in  the  event 
that  an  order  extending  the  time  for  the  presentation  of  a  bill  of  ex- 
ceptions had  been  made  by  a  special  judge  during  his  term,  he  is 
empowered  to  settle  such  bill  of  exceptions  after  the  adjournment  of 
his  term.-^ 

3.  New  Trial.  —  The  power  of  a  special  judge  extends  to  the 
hearing  of  a  motion  for  a  new  trial  in  the  cause  heard  before  him,-^ 


Mayer  v.  Haggerty,  138  Ind.  628,  38 
N.  E.  42;  Jones  v.  Peters,  28  Ind. 
App.  383,  62  N.  E.  1019.  Mo.— State 
V.  Wear,  129  Mo.  619,  31  S.  W.  608; 
State  r.  Sneed,  91  Mo.  552,  4  S.  W. 
411.  Neb.— Nebraska  Mfg.  Co.  v.  Max- 
on,  23  Neb.  224,  36  N.  W.  492.  Wash. 
Fisher  v,  Puget  Sound  Co.,  34  Wash. 
578,   76  Pac.   107. 

15.  Hentig  v.  Thomas,  7  Kan.  App. 
115,  53  Pac.  80. 

[a]  Contempt  proceedings  (1)  for 
violation  of  an  injunction  granted  by 
a  special  judge  may  be  held  before 
him.  State  v.  Voorhies,  50  La.  Ann. 
807,  24  So.  276.  (2)  But  in  Kissel  v. 
Lewis,  27  Ind.  App.  302,  61  N.  E.  209, 
it  is  held  that  upon  the  entry 
of  a  decree  for  a  permanent  in- 
junction the  authority  of  the  spe- 
cial judge  ceases,  as  such  entry  is 
a  final  disposition  of  the  cause,  and 
the  special  judge  has  no  power  to  hear 
subsequent  contempt  proceedings  in- 
stituted by  reason  of  a  violation  of 
such   injunction. 

16.  Fisher  v.  Puget  Sound  Co.,  34 
Wash.  578,   76  Pac.   107. 

17.  Harris  v.  Musgrave,  72  Tex.  18, 
9  S.  W.  90. 

18.  Ind. — Bietman  v.  Hopkins,  109 
Ind.  177,  9  N.  E.  720.  Ky.— Sublett 
V.  Gardner,  144  Ky.  190,  137  S.  W. 
864.  Tenn. — Spencer  v.  Armstrong,  12 
Heisk.  707. 

19.  Pennington  v.  State,  13  Tex. 
App.  44. 

20.  Ark.— Watkins  v.  State,  .'^7  Ark. 
370.    Fla.— Bacon  v.  State,  22  Fla.  46. 


Ind. — Shugart  v.  Miles,  125  Ind.  445, 
25  N.  E.  551.  Kan.— Missouri,  K.  &  T. 
Ky.  Co.  V.  City  of  Fort  Scott,  15  Kan. 
435.  Ky.— McFarland  v.  Benton,  10 
Ky.  L.  Kep.  873.  Mo.— Holliday  v. 
Mansker,  44  Mo.  App.  465.  W.  Va. 
Carper  v.  Cook,  39  W.  Va.  346,  19  S. 
E.  379. 

See  4  Standard  Proc.  334. 

[a]  Where  he  did  not  hear  the  evi- 
dence he  cannot  settle  a  bill  of  excep- 
tions, although  a  motion  for  a  new 
trial  is  made  before  him.  Travellers' 
Ins.  Co.  V.  Leeds,  38  Ind.  444.  See  also 
Finch  V.  Travellers*  Ins.  Co.,  87  Ind. 
302. 

21.  Fla.— Bacon  v.  State,  22  Fla.  46. 
Ind.— Lerch  v.  Emmett,  44  Ind.  331. 
Kan. — Missouri  P.  Ey.  Co.  v.  Preston, 
63  Kan.  819,  66  Pac.  1050;  Missouri 
Ry.  Co.  V.  City  of  Fort  Scott,  15  Kan. 
435.  Mo. — Holliday  v.  Mansker,  44 
Mo.  App.  465.  W.  Va. — Carper  v.  Cook, 
39  W.  Va.  346,  19  S.  E.  379. 

[a]  In  the  absence  of  an  order  (1) 
fixing  the  time  for  the  settlement  of 
a  bill  of  exceptions,  a  special  judge  is 
without  authority  to  settle  a  bill  of  ■ex- 
ceptions after  expiration  of  his  term. 
Columbia  Mfg.  Co.  r.  Stoddard  Mfg. 
Co.,  61  Kan.  640,  60  Pac.  320.  (2) 
But  in  tho  absence  of  the  special  judge 
at  the  day  fixed  for  settlement  of  a 
bill  of  exceptions,  it  may  be  continued 
to  th'S  next  term  and  the  special  judge 
mav  settle  and  sign  it  at  that  time. 
McFarland  v.  Burton,  89  Kv.  294,  12 
S.  W.  :^3(>. 

22.  Clayton  &  Co.  v.  Wallace,  41  Ga, 
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or  in  a  cause  heard  before  a  re^ilar  judge  on  account  of  whose  dis- 
ability the  special  judge  is  sitting.--"*  And  a  special  judge  elected  to 
try  a  particular  cause  may  retry  the  cause  upon  the  granting  of  a 
new  trial  either  upon  motion  or  reversal  on  appeal.^* 

D.  Objections  to  Special  Judge.  —  Objections  to  a  special  judge 
must  be  made  prior  to  the  hearing  of  the  cause,^'^  and  in  the  absence 
of  a  timely  objection,  neither  the  validity  of  the  appointment  of  the 
special  judge-''  nor  his  qualification-^  or  his  power  to  act  in  the 
cause-^  can  be  questioned.     Hence  objections  to    a    special    judge 

State  V.  Wear,  145  Mo.  162,  46  S.  W. 
1099;  State  v.  Gilmore,  110  Mo.  1,  19 
S.  W.  218.  N.  Y. — In  re  Hathaway,  71 
N.  Y.  238.  Okla.— Ellington  v.  State, 
7  Okla.  Grim.  252,  123  Pac.  186.  Tex. 
Hall  V.  Jankofsky,  9  Tex.  Civ.  App. 
504,  29  S.  W.  515.  Wash.— State  v. 
Sachs,  3  Wash.  691,  29  Pac.  446. 

27.  Ky.— Salter  v.  Salter's  Cred- 
itors, 6  Bush  624;  Trice  v.  Com., 
14  Ky.  L.  Rep.  272.  Mc— State  v.  Van 
Wye,  136  Mo.  227,  37  S.  W.  938,  58 
Am.  St.  Rep.  627;  State  f.  Miller,  111 
Mo.  542,  20  S.  W.  243.  Tex.— Western 
Union  Tel.  Co.  v.  Neel,  35  S.  W.  29; 
Ford  V.  First  Nat.  Bank,  34  S.  W.  684; 
Campbell  v.  McFadden,  9  Tex.  Civ. 
App.  379,  31  S.  W.  436.  Wash.— First 
Nat.  Bank  v.  Parker,  28  Wash.  234,  68 
Pac.  756,  92  Am.  St.  Rep.  828. 

[a]  Where  the  parties  proceed  to  a 
trial  of  a  cause  before  a  special  judge, 
who  failed  to  take  the  oath  of  office, 
they  will  not  afterwards  be  heard  to 
urge  the  objection  that  the  special 
judge  did  not  qualify.  Grant  v.  Holmes, 
75  Mo.  109. 

28.  Ark. — Sweeptzer  v.  Gaines,  19 
Ark.  96.  Cal.— People  v.  Mellon,  40 
Cal.  648.  Ga.— Baldwin  v.  Ragan,  6 
Ga.  App.  529,  65  S.  E.  335.  In<L 
Thomas  v.  Felt,  21  Ind.  App.  265,  52 
N.  E.  171.  Ky, — Spencer  County  Court 
V.  Com.,  84  Ky.  36;  Kentucky  R.  Co. 
v.  Kenney,  82  Ky.  154;  Tabor  V.  Arm- 
strong, 30  Ky.  L.  Rep.  938,  99  S.  W. 
957.  Tex. — Davis  v.  Bingham  (Tex. 
Civ.  App.),  46  S.  W.  840. 

[a]  Where  a  special  judge  elected 
to  try  a  cause  which  is  not  determined 
at  the  term  at  which  he  is  elected  con- 
tinues to  hear  the  same  at  a  subse- 
quent term  and  no  objection  thereto  is 
made  by  the  parties,  they  will  be 
deemed  to  have  waived  any  objection 
on  the  ground  that  the  special  judge 
was   not   re-elected  at   the  subsequent 


468;  Staser  v.  Hogan,  120  Ind.  207,  21 
N.  E.  911,  22  N.  E.  990. 

23.  Bremen  Bank  v.  Umrath,  55  Mo. 
App.  43. 

24.  State  V.  Sneed,  91  Mo.  552,  4 
S.  W.  411. 

[a]  But  where  a  cause  remanded 
for  a  new  trial  was  heard  before  a 
special  judge  by  reason  of  disqualifica- 
tion of  the  regular  judge  and  the  lat- 
ter has  been  succeeded  in  office  by  an- 
other judge  who  is  not  disqualified,  the 
new  trial  must  be  heard  before  the  new 
regular  judge.  Lacy  v.  Barrett,  75  Mo. 
469. 

25.  Ala.— Kimball  v.  Penney,  117 
Ala.  245,  22  So.  899.  Ark.— Adams  v. 
State,  11  Ark.  466.  Cal.— Oakland  v. 
Hart,  129  Cal.  98,  61  Pac.  779.  Ind. 
Riplev  V.  Mutual  Home  &  S.  Assn., 
154  Ind.  155,  56  N.  E.  89;  Lewis  v. 
Albertson,  23  Ind.  App.  147,  53  N.  E. 
1071.  Kan. — Missouri  Pac.  R.  Co.  v. 
Preston,  63  Kan.  819,  66  Pac.  1050; 
List  V.  Jockheck,  59  Kan.  143,  52  Pac. 
420.  Ky.— Smith  v.  Com.,  20  Ky.  L. 
Rep.  1848,  50  S.  W.  241;  Kentucky 
R.  Co.  V.  Kenney,  82  Ky.  154.  Mo. 
State  ex  rel.  Morrison  v.  Stanton,  235 
Mo.  222,  138  S.  W.  337;  Field  V.  Mark, 
125  Mo.  502,  28  S.  W.  1004.  Tex. 
Schultze  V.  McLeary,  73  Tex.  92,  11  S, 
W.  924;  Campbell  V.  McFadden,  9  Tex. 
Civ.  App.  379,  31  S.  W.  436. 

26.  Ark.— Blagg  v.  Fry,  105  Ark. 
356,  151  S.  W.  699.  Cal.— Oakland  v. 
Hart,  129  Cal.  98,  61  Pac.  779.  Fla. 
Tillman  v.  State,  58  Fla.  113,  50  So. 
675,  138  Am.  St.  Rep.  100.  Ind.— Lillie 
V.  Trentman,  130  Ind.  16,  29  N.  E. 
405;  Lewis  v.  Albertson,  23  Ind.  App. 
147,  53  N.  E.  1071;  Taylor  v.  Bosworth, 
1  Ind.  App.  54,  27  N.  E.  115.  Kan. 
Missouri  Pac.  Ry.  Co.  v.  Preston,  63 
Pac.  444,  ajftrmed,  63  Kan.  819,  66  Pac. 
1050.  Ky. — Tabor  v.  Armstrong,  30 
Ky.  L.  Rep.   938,  99   S.   W.  9&7.     Mo. 

Vol.  XVI 


JUDICIAL  OFFICERS 


701 


cannot  he  raispfl  for  tlio  first  time  in  the  appellate  eonrt,-^  and  the 
authority  of  a  special  judge  can  he  reviewed  on  appeal  only  in  cases 
in  which  the  record  discloses  the  fact  that  ohjection  thereto  had  heen 
duly  made  in  the  trial  court,^"  thouj?h  it  is  held  that  the  record 
should  show  the  manner  of  appointment  of  the  special  judpre  and 
the  fact  of  his  havin,cr  hoen  duly  qualified  to  act.'''  The  ohjection  to 
the  special  judge  may  he  made  in  any  form,"  and  the  grounds  of 
such  ohjection  as  presented  in  the  trial  court  may  be  embodied  in  a 
bill  of  exceptions  to  be  presented  on  appeal.''^ 

E.  Acts  of  Speciat.  Jt^dge. — The  rulings  of  a  special  judge  are 
entitled  to  the  same  weight  and  credit  as  those  of  the  regular  judge,^* 
and  his  authority  cannot  be  collaterally  attacked  by  a  party  who 
without  objection  proceeds  to  trial  before  him.^^  Neither  can  the 
regularity  of  his  acts  within  his  jurisdiction  be  attacked  by  wrW  of 
prohibition,^'*  and  a  judgment  of  ouster  upon  a  writ  of  quo  warranto 
does  not  affect  a  judgment  previously  rendered  by  a  special  judge 
unless  it  appears  from  the  record  of  the  cause  that  objection  to  the 
authority  of  such  judge  was  made  before  the  hearing." 


term.     Small  r.  Reeves  (Ky.),  37  S.  W. 
682. 

[b]  Judge  Appointed  During  Course 
of  Trial. — And  where  during  a  trial  of 
a  cause  the  regular  judge  was  com- 
pelled to  absent  himself  for  several 
days  and  a  special  judge  took  his 
place,  the  parties  consenting  that  the 
trial  proceed  from  that  point,  no  ob- 
jection can  be  raised  thereafter  that 
the  special  judge  failed  to  begin  the 
trial  anew.  Burrage  v.  State,  101  Miss, 
598,  58  So.  217. 

29.  Ark. — Sweeptzer  r.  Gaines,  19 
Ark.  96.  Ind. — Bowen  v.  Swander,  121 
Ind.  164,  22  N.  E.  725;  Board  of  Comrs. 
r.  Seaton,  90  Ind.  158;  Winterrowd  r. 
Messick,  37  Ind.  122;  Watts  r.  Stat?, 
33  Ind.  237;  Wilson  r.  Whitsell,  24 
Ind.  306.  Kan. — Highby  V.  Ayres,  14 
Kan.  331.  Ky.— Yandever  v.  Vandever, 
3  Mete.  137.  Mo.— Carter  v.  Prior,  78 
Mo.  222.  S.  C. — State  r.  Anone,  2  Notl 
&  M.  27.  Tex. — Shultz  Bros.  v.  Lem- 
pert  55  Tex.  273;  Western  Union  Co. 
r.  Neel  (Tex.  Civ.  App.),  35  S.  W.  29. 
Wash.— First  Nat.  Bank  r.  Parker,  2S 
Wash.  234,  68  Pac.  756,  92  Am.  St.  Rep. 
828.  W.  Va.— Winans  i:  Winans,  22 
W.  Va.   678. 

30.  Ark. — Sweeptzer  r.  Gaines,  19 
Ark.  96.  Ind. — Schlungger  v.  State, 
113  Ind.  295,  15  N.  E.  269;  Kennev  r. 
Phillipv,  91  Ind.  511;  Thomas  v.  Felt, 
21  Ind.  App.  265,  52  N.  E.  171.  See 
Slate  V.  Murdock,  86  Ind.  124;  Neglcy 
V.  Wilson,  14  Ind.  215.     Mo.— State   v. 


Gilmore,  110  Mo.  1,  19  S.  W.  218;  Green 
V.  Walker,  99  Mo.  68,  12  S.  W.  353. 
Neb.— Tavlor  i".  Tilden,  3  N^b.  339. 
Tex.— Smith  v.  State,  6  S.  W.  40; 
Shultz  Bros.  r.  Lempcrt,  55  Tex.  273. 
Wash.— State  v.  Sachs,  3  Wash.  691,  29 
Pac.  446.  W.  Va.— State  r.  Newman, 
49  W.  Ya.  724,  39  S.  E.  655;  Winans  V. 
Winans,  22  W.  Ya.  678. 

31.  Ala.— Horton  v.  Pool,  40  Ala. 
629.  Ga. — Worsham  v.  Murchison,  66 
Ga.  715.  Ky.— Slone  r.  Slone,  2  Mete. 
239.  Mo.— Smith  v.  Haworth,  53  Mo. 
88.  Tenn.— Low  v.  State,  111  Tenn.  81, 
78  S.  W.  110.  Tex.— Shultz  Bros.  v. 
Lempert,   55   Tex.   273. 

32.  Small  r.  Reeves.  104  Ky.  289,  46 
S.  W.  726,  formal  motion  or  affidavit 
unnecessary. 

33.  White  v.  Reagan,  25  Ark.  622. 

34.  State  v.  Wear,  145  Mo.  162,  46 
S.  W.  1099. 

35.  Cal.— People  v.  Mellon,  40  Cal. 
648.  Ind. — Crawford  v.  Lawrence,  154 
Ind.  288,  56  N.  E.  673;  Adams  r.  Gowan, 
89  Ind.  358;  State  r.  Murdock,  86  Ind. 
124.  La.— State  v.  Debaillon,  36  La. 
Ann,  828.  Mo.— State  f.  Miller,  111 
Mo.  542,  20  S.  W.  243.  Tex.— Hall  i'. 
Jankofskv,  9  Tex.  Civ.  App.  504,  29 
S.  W.  515.  Wash.— Smith  v.  Sullivan, 
33  Wash.  30,  73  Pac.  793. 

36.  Epperson  v.  Rice,  102  Ala.  668, 
15    So.   434. 

37.  Caldwell's  Admr.  r.  Bell,  6  Ark. 
227. 
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XL  DE  FACTO  JUDGES.  —  A  de  facto  judge  while  exercising 
the  functions  of  his  office  possesses  all  the  powers  of  a  judge  de 
jure,^^  and  his  acts  are  as  valid  and  binding  upon  the  public  as  those 
of  a  regular  judge,^^  although  he  failed  to  qualify,^"  or  his  election 
or  appointment  was  irregular,"  or  the  statute  under  which  he  was  ap- 
pointed is  declared  unconstitutional,*-  or  is  repealed,*'^  or  his  election 
or  appointment  is  subsequently  declared  void.** 

And  where  a  judge  believing  that  his  term  commences  immediately 
proceeds  to  hold  court  while  in  fact  his  term  has  not  begun,  his  acts 
are  nevertheless  valid.*^  But  where  a  judge  is  appointed  in  violation 
of  an  express  statute,**'  or  is  appointed  orally,*'  or  the  court  over 
which  he  assumes  to  preside  has  been  abolished  by  law,*^  he  is  not 
a  judge  de  facto  as  he  has  no  color  of  title  and  his  acts  are  void  from 
the  beginning. 

In  the  absence  of  a  showing  to  the  contrary  it  will  be  presumed 
that  a  judge  de  facto  was  duly  qualified  to  act,*^  and  where  the  parties 
proceed  without  objection  to  trial  before  a  judge  de  facto  all  ob- 


.38.  Brady  v.  Howe,  50  Miss.  607. 
39.  U.  S. — In  re  Manning,  139  U.  S. 
504,  11  Sup.  Ct.  624,  35  L.  ed.  264. 
Colo. — Rude  V.  Sisack,  44  Colo.  21,  96 
Pac.  976.  Fla.— State  v.  Gleason,  12 
Fla.  190.  Kan.— 7?i  re  Corum,  62  Kan, 
271,  62  Pac.  661,  84  Am.  St.  Rep.  382. 
Ky.— Eversole  v.  Steele,  6  Ky.  L.  Rep, 
525.  N.  C— State  v.  Turner,  119  N.  0. 
841,  25  S.  E.  810.  Ohio.— .Ea;  parte 
Strang,  21  Ohio  St.  610.  Term.— Black- 
burn V.  State,  3  Head  690.  W.  Va. 
State  V.  Carter,  49  W.  Va.  709,  39  S, 
E.  611.  Wis. — In  re  Burke,  76  "Wis. 
357,  45  N.  W.  24. 

40.  Kan. — In  re  Hdwes,  62  Kan. 
288,  62  Pac.  673.  Mo.— State  v.  Miller, 
111  Mo.  542,  20  S.  W.  243.  N.  Y. 
Pepin  V.  Lachenmeyer,  45  N.  Y.  27. 
W,  Va.— Tower  v.  Whip,  53  W.  Va.  158, 
44  S.  E.  179,  63  L.  R.  A.  937. 

fa]  Where  a  special  judge  is  com- 
raissioned  by  the  governor  to  try  a 
criminal  case  and  he  assumes  the  dut- 
ies of  his  office,  his  acts  are  valid  as 
those  of  a  de  facto  judge  even  though 
he  failed  to  take  the  required  oath. 
Powers  V.  State,  83  Miss.  691,  36  So. 
6. 

41.  U.  S.— 7/1  re  Manning,  139  TJ.  S. 
504,  11  Sup.  Ct.  624,  35  L.  ed.  264.  Ind. 
.Jordan  v.  Indianapolis  Coal  Co.,  52  Ind. 
App.  542,  100  N.  E.  880.  Miss.— Brady 
f.  Howe,  50  Miss.  607.  Mo.— Usher  v. 
Western  Union  Tel.  Co.,  122  Mo.  App. 
98,  98  S.  W.  84.  N.  C— State  v.  Tur- 
ner, 119  N.  C.  841,  25  S.  E.  810;  Stat© 
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V.  Lewis,  107  N.  C.  967,  12  S.  E.  457,  13 
S.  E,  247,  11"  L.  R.  A.  105.  Tenn. 
Moore  v.  State,  5  Sneed  510.  Wash. 
Smith  V.  Sullivan,  33  Wash.  30,  73  Pac. 
793.  W.  Va.— State  v.  Carter,  49  W. 
Va.  709,  39  S.  E.  611.  Wis.— State  v. 
Bloom,   17    Wis.   521. 

42.  Ala. — Alabama  Nat.  Bank  v. 
Williams,  144  Ala.  406,  38  So.  240; 
Walker  v.  State,  142  Ala.  7,  39  So.  242. 
Conn. — State  v.  Carroll,  38  Conn.  449, 
9  Am.  Rep.  409.  Ky.— Nagel  v.  Bos- 
worth,  148  Ky.  807,  147  S.  W.  940. 
Mo.— State  v.  Douglass,  50  Mo.  593. 
Mont. — Ex  parte  Parks,  3  Mont.  426. 
Nev.— Waleott  v.  Wells,  21  Nev.  47,  24 
Pac.  367,  37  Am.  St.  Rep.  478,  9  L.  R. 
A.    59. 

43.  Turney  v.  Dibrell,  3  Baxt. 
(Tenn.)  235;  Venable  v.  Curd,  2  Head 
(^Tenn.)    582. 

44.  Masterson  v.  Matthews,  60  Ala. 
260. 

45.  State  r.  Ely,  16  N.  D.  569,  113 
N.  W.  711,  14  L.  R.  A.  (N.  S.)  638; 
McCraw  v.  Williams,  33  Gratt.  (74  Va.) 
510. 

46.  State  v.  Fritz,  27  La.  Ann.  689. 

47.  Herbster  v.   State,   80   Ind.   484. 

48.  Daniel  v.  Hutcheson,  4  Tex.  Civ. 
App.  239,  22  S.  W.  278. 

49.  State  v.  Murdoek,  86  Ind.  124; 
Missouri  Pac.  Ry.  Co.  r.  Preston,  63 
Kan.  819,  66  "Pac.  1050.  But  see 
Cooper  V.  Lingo,  17  Ind.  67. 
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jecllons  to  his  authority  to  act  are  deemed  waived.^"  The  right  of  a 
de  facto  judge  to  act  can  be  questioned  only  in  a  direct  proceeding 
to  which  he  is  a  party,*^^  such  as  a  proceeding  of  quo  warranto.''^ 
Neither  the  authority  of  a  de  facto  judge"  nor  his  acts^*  can  be  col- 
hiterally  attacked. ^^  Thus,  the  title  to  the  office  of  a  de  facto  judge 
cannot  be  inquired  into  on  habeas  corpus,^"  or  upon  an  appeal  from 
a  judgment  rendered  by  the  de  facto  judge.^^ 

XII.  COURT  COMMISSIONERS.  —  The  powers  of  court  commis- 
sioners are  generally  delined  by  statute  and  they  cannot  exercise  any 
authority  beyond  what  is  expressly  conferred  upon  them  f^  the  statute 


50.  Crawford  r.  Lawrence,  154  Ind. 
288,  56  N.  E.  673;  Sc-hlungger  V.  State, 
213  Ind.  295,  15  N.  E.  209;  State  v. 
Murdock,  86  Ind.  124. 

51.  U.  S.— Manning  v.  Weeks,  139 
U.  S,  504,  11  Sup.  Ct.  624,  35  L.  ed. 
264.  Ark.— Keith  v.  State,  49  Ark. 
439,  5  S.  W.  880.  Cal.— People  v.  Sas- 
sovic'h,  29  Cal.  480;  I'eoide  r.  Eosbor- 
ough,  14  Cal.  180.  Conn. — Brown  r. 
O'Connell,  36  Conn.  432,  4  Am.  Rep. 
89.  la. — Ex  parte  Strahl,  16  Iowa  369, 
Kan. — Missouri  Pac.  R.  Co.  v.  Preston, 
63  Kan.  819,  66  Pac.  1050;  In  re  Hewes, 
C2  Kan.  288,  62  Pac.  673.  Ky.— Ormo 
r.  Com.,  21  Ky.  L.  Rep.  1412.  55  S.  W. 
J  95.  Me. — Woodside  v.  Wagg,  71  Me. 
207.  Mass. — Sheehan's  Case,  122  Mass. 
445,  23  Am.  Rep.  374.  Miss.— Cooper 
V.  Moore,  44  Miss.  386.  Mont. — Ex 
parte  Parks,  3  Mont.  426.  Nev.— Wal- 
cott  V.  Wells,  21  Nev.  47,  24  Pac.  367, 
37  Am.  St.  Rep.  478,  9  L.  R.  A.  59. 
N.  Y.— Nelson  v.  People,  23  N.  Y.  293. 
Ore.— State  r.  Whitney,  7  Ore.  386. 
Pa.— Campbell  f.  Com.,  96  Pa.  344. 
Teun.— Blackburn  r.  State,  3  Head  690. 
Tex. — Ex  parte  Call,  2  Tex.  App.  497. 
Va.— MeCraw  v.  Williams,  33  Gratt. 
(71  Ya.)  510.  W.  Va.— State  v.  Car- 
ter, 49  W.  Va.  709,  39  S.  E.  611.  Wis. 
In  re  Manning,  76  Wis.  365,  45  N.  W. 
26;    In  re  Boyle,  9  Wis.   264. 

52.  Clark  r.  Com.,  29  Pa.  129.  See 
the  title  "Quo  Warranto." 

53.  Ark.— Keith  v.  State,  49  Ark. 
439,  5  S.  W.  880.  Cal.— People  r.  Sas- 
sovich,  29  Cal.  480.  Colo.— Henderson 
r.  Glvnn,  2  Colo.  App.  303,  30  Pac.  265. 
Fla.-^State  r.  Glcason,  12  Fla.  190. 
Ind.— Littleton  r.  Smith,  119  Ind.  230, 
21  N.  E.  886;  State  r.  Murdock,  86  Ind. 
124.  Kan.— Missouri  Pac.  Rv.  Co.  r. 
Preston,  63  Kan.  819,  66  Pac  1050. 
Ky. — Ormo  r.  Com.,  21  Kv.  L.  Rep. 
1412,  55   S.  W,   195.     La.— Guilbean   v. 


Cormier,  32  La.  Ann,  930.  Mont. — Ex 
parte  Parks,  3  Mont,  426,  Pa.— Clark 
V.  Com.,   29   Pa.   129. 

54.  U,  S.— McDowell  (;.  United  States, 
159  U,  S,  596,  16  Sup.  Ct.  Ill,  40  L,  ed. 
271;  Ball  v.  United  States,  140  U,  S, 
118,  11  Sup.  Ct.  761,  35  L.  ed,  377, 
Kan. — Briggs  v.  Voss,  73  Kan,  418,  85 
Pac,  571.  Ky.— Orme  v.  Com.,  21  Ky. 
L.  Rep.  1412,  55  S.  W.  195.  La.— State 
r.  Williams,  35  La.  Ann.  742.  Mich. 
People  V.  Gobies,  67  Mich.  475,  35  N, 
W.  91.  Minn.— Burt  v.  Winona  &  St. 
P.  R,  Co.,  31  .Minn.  472,  18  N.  W.  285, 
289.  Miss.— Rosetto  v.  City  of  Bay  St, 
Louis,  97  Miss.  409,  52  So,  785;  Cooper 
r.  IMoore,  44  Miss,  386,  Mo.— Stats  r. 
Draper,  48  Mcj.  5Q,  Nebu— State  v. 
Moores,  70  Neb.  56,  99  N.  W.  504.  N.  J. 
Bver  v.  Harris,  77  N,  J,  L.  304,  72  Atl, 
136,  N.  Y.— Morris  v.  People,  3  Denio 
381.  N.  D.— State  v.  Bednar,  18  N,  D. 
484,  121  N,  W.  614,  OMo,— E'x  parte 
Strang,  21  Ohio  St,  610,  Ore.— State 
I',  Whitney,  7  Ore.  386.  Pa.— Clark  i". 
Com.,  29  Pa.  129.  lex.— Hamilton  v. 
State,  40  Tex.  Crim.  464,  51  S.  W.  217. 
Va,— McCraw  r.  Williams,  33  Gratt. 
(74  Ya.)  510,  Wis.— 7/i  re  Burke,  76 
Wis.  357,  45  N.  W.  24. 

55.  As  to  collateral  attack  gener- 
ally, see  the  title  "Judgments." 

56.  la. — Ex  parte  Strahl,  16  Iowa 
369.  Mass. — Slieehan  's  Case,  122  Mass. 
445,  23  Am.  Rep.  374.  Wash,— Smith 
V.  Sullivan,  33   Wash.   30,   73   Pac.   793. 

57.  Com.  V.  Taber,  123  Mass,  253; 
Hamilton  v.  State,  40  Tex.  Crim,  464, 
51   S.   W.   217, 

58.  CaL— Quiggle  v.  Trumbo,  56  Cal, 
626.  Mich. — People  v.  Chambliu,  149 
Mich.  (i:)3,  113  X.  W,  27;  Rowe  v.  Rowe, 
28  ^Och.  3r)3.  Minn,— Gere  v.  Weed.  3 
Minn.  352.  Utah.— People  v.  Hills,  5 
Ltali  410,  16  Pac.  405.  Wis.— Ilaight 
V.  Lucia,  36  Wis.  355;  Bickmdl  v.  Tall- 
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in  YQcrard.  thereto  must  be  strictly  constnied.^^  Nor  can  tlieir  powers 
be  enlarged  by  consent  of  the  parties.^"  Generally  the  powers  of  court 
commissioners  are  limited  to  their  respective  counties.«^  Where  the 
powers  of  a  court  commissioner  are  derived  from  an  order  of  court,  they 
are  strictly  confined  to  the  terms  of  such  order.'^^ 

The  statutes  pertaining  to  court  commissioners  differ  materially  in 
the  various  jurisdictions.  In  a  number  of  states  court  commissioners 
are  vested  with  judicial  powers  equal  to  those  of  judges  of  courts  of 
record  at  chambers,^^  or  those  of  justices  of  the  peace.°*  In  others 
the  statute  "specifically  enumerates  the  powers  granted  to  court  com- 
missioners.^^ 

Where  the  statute  confers  upon  them  the  powers  of  a  judge  at 
chambers,  by  implication  it  negatives  their  power  to  make  orders 
necessarily  involving  an  adjudication  of  the  cause  on  the  merits'^''  and 
does  not  include  the  powers  of  a  court  in  vacation."  Hence,  under 
such  statute,  a  court  commissioner  has  no  power  to  make  orders  strik- 
ing out  part  of  a  pleading,*^^  overruling  a  demurrer  to  a  complaint,'^^ 
allowing  alimony,^"  adjudicating  the  right  to  the  custody  of  chil- 
dren ^^  fixing  the  amount  of  an  appeal  bond,"  issuing  attachments  for 


man,     3     Finn.     388.      Wyo.— Huhn    v. 
Quinn,   21   Wyo.   51,   128  Pae.   514. 

[a]  A  statute  conferring  upon  them 
power  to  take  testimony  in  proceedings 
for  discovery,  thus  giving  them  the 
judicial  power  to  determine'  what  is 
relevant  to  the  issue,  is  unconstitu- 
tional and  void.  Mulhern  v.  Grove,  111 
Mich.  528,  70  N.  W.  15. 

59.  People  v.  Hills,  5  Utah  410,  16 
Pac.  405. 

60.  Jackson  v.  Puget  Sound  L.  Co., 
5  Cal.  Unrep.  Cas.  966,  52  Pac.  838. 

61.  Fenelon  v.  Butts  (Wis.),  5  N.  W. 
784. 

[a]  But  a  -writ  of  haheas  corpus  may 
be  issued  under  the  statute,  to  an  ad- 
joining county  in  case  there  is  no  ju- 
dicial officer  there  authorized  to  issue 
such  writ.     State  v.  Hill,   10  Minn.  63. 

[b]  Certiorari  may  be  allowed  by 
a  court  commissioner  although  the  pro- 
ceedings did  not  occur  in  his  county. 
Loder  v.  Littlefield,  39  Mich.  374. 

62.  Jackson  v.  Puget  Sound  L.  Co., 
123  Cal.  97,  55  Pac.  788;  Watts  v.  New- 
berry, 107  Va.  233,  57  S.  E.  657. 

63.  Mich. — Mulhern  i\  Grove,  111 
Mich.  528,  70  N.  W.  15;  De  Myer  V. 
McGonegal,  32  Mich.  120.  Minn. 
Gere  v.  Weed,  3  Minn.  352.  N.  Y. 
Harris  v.  Mason,  10  Wend.  568;  .Tack- 
son  V.  Jackson,  3  Cow.  73.  Wash. 
Howard    v.   Hanson,  49   Wash.    314,  95 

Vol.  XVI 


Pac.  265.  Wis.— Pfister  r.  Smith,  95 
Wis.  51,  69  N.  W.  984;  Pellage  v.  Pel- 
lage,  32  Wis.  136.  Wyo.— Huhn  v. 
Quinn,  21  Wyo.  51,  128  Pac.  514. 

64.  People  v.  Hills,  5  Utah  410,  16 
Pac.  405. 

[a]  Waiting  an  Hour  for  Appear- 
ance.— But  in  the  absence  of  a  statute 
pertaining  thereto  a  court  commissioner 
is  not  obliged  to  wait  an  hour  for  ap- 
pearance of  defendant  after  the  time 
at  which  the  summons  is  made  return- 
able. Fowler  V.  Bredin,  98  Mich.  133, 
56  N.  W.  1110. 

65.  Malone  v.  Bosch,  104  Cal.  680, 
38  Pac.  516. 

66.  In  the  Matter  of  Burger,  39 
Mich.  203;  In  the  Matter  of  Budding- 
ton,  29  Mich.  472;  Huhn  f.  Quinn,  21 
Wyo.  51,   128  Pac.  514. 

67.  Gere  v.  Weed,  3  Minn.  352.  But 
compare  Harris  v.  Mason  &  Safford,  10 
Wend.  (N.  Y.)  568,  holding  that  under 
a  statute  authorizing  judges  to  perform 
an  act  in  vacation  a  court  commis- 
sioner likewise  is  empowered  to  act  in 
the  matter. 

68.  Balkins  v.  Baldwin,  84  Wis.  212, 
54  N.   W.  403. 


69. 
70. 

209. 
71. 
72. 


Gere  v.  Weed,  3  Minn.  352. 
Thorp   V.  Thorp,    2    Mich.   N.   ] 

Rowe  V.  Eowe,  28  Mich.  353. 
Anonymous,  8  Wis.  388. 
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contempt/'  or  to  accept  a  pica  of  guilty  in  a  criminal  case/* 

But  under  such  statute  a  court  commissioner  may  make  an  order 
for  service  of  summons  by  publication,"  compel  an  attorney  to  pro- 
duce his  authority  for  commencing  an  action/"  issue  a  warrant  of  ar- 
rest," accept  bail,"  exonerate  bail,^''  grant  injunctions,*"  dissolve  an 
attachment  levied  upon  real  property,^^  enter  a  judgment  by  de- 
fault," tax  costs  in  proceedings  before  him,«^  hear  proceedings  sup- 
plementary to  execution,^*  restrain  a  defendant  upon  such  procoed- 
ings  from  transferring  property  not  exempt  from  execution,*^  hear 
proceedings  for  condemnation  of  lands/"  extend  the  time  for  serving 
a  bill  of  exceptions,"  approve  an  appeal  bond/«  and  make  an  order 
to  stay  proceedings  pending  a  motion  for  a  new  trial/^ 

A  court  commissioner  has  no  power  under  any  circumstances  to 
review  the  action  of  a  court/"  Thus  he  cannot  hear  a  motion  to  dis- 
solve an  injunction/^  Nor  is  he  empowered  to  appoint  a  receiver/^ 
ITnder  some  statutes  a  court  commissioner  may  issue  a  writ  of  habeas 
corpus  and  determine  the  matter  involved,''^  provided  that  the  inquiry 
does  not  contemplate  a  review  of  the  proceedings  of  a  court/^  In 
some  jurisdictions  a  court  commissioner  may  hear  eviction  proceed- 
ings/^ but  where  it  appears  that  the  question  of  title  is  necessarily 
involved  in  the  proceedings  he  loses  jurisdiction  of  the  matter/®  nor 


73.  Haight  v.  Lucia,  36  Wis.  355. 

74.  State  r.  Philip,  44  Wash.  615,  87 
Pac.  955. 

75.  Pfister  v.  Smith,  95  Wis.  51,  69 
N.  W.  984. 

76.  Harris  v.  Mason,  10  Wend.  (N. 
y.)   568. 

77.  Hoskins  r.  Baxter,  64  Minn.  226, 

66  N.  W.  969. 

78.  Daniels  v.  People,  6  Mich.  381; 
Hoskins  r.  Baxter,  64  Minn.  226,  66 
N.  W.  969;  Gere  v.  Weed,  3  Minn.  352. 

79.  De  Myer  v.  McGonegal,  32  Mich. 
120. 

80.  Pulver  r.  Grooves,  3  Minn.  359. 

81.  Edgarton  r.  Hinchman,  7  Mich. 
352. 

82.  Peterson  v.  Dillon,  27  Wash.  78, 

67  Pac.  397. 

83.  Watson  v.  Randall,  44  Mich. 
514,   7   N.  W.   84. 

84.  Howard  v.  Hanson,  40  Wash. 
314,   95   Pac.    265. 

85.  In  re  Perry,  30  Wis.  268. 

86.  Smith  v.  School  Dist.,  40  Mich. 
143. 

87.  Pellage  r.  Pellagc,  32  Wis.  136. 

88.  Homstead  r.  Cargill,  46  Minn. 
141,  48  N.  W.  686. 


89.  Jackson  v.  Jackson,  3  Cow.  (N. 
Y.)   73. 

[a]  But  an  order  to  stay  proceed- 
ings made  by  a  commissioner  after  th« 
cause  is  set  for  hearing  is  a  nullity. 
Lansing  V.  Mickles,  2  How.  Pr.  (N.  Y.) 
37. 

90.  In  the  Matter  of  Burger,  39 
Mich.  203;  Boinay  v.  Coats,  17  Mich. 
41L 

91.  Stone  v.  Bunker  Hill,  etc.  Co., 
28   Cal.  497. 

92.  Quiggle   V.  Trumbo,  36  Cal.  626. 

93.  State  v.  Hill,  10  Minn.  63;  Pot- 
ter r.  Frohbach,  133  Wis.  1,  112  N.  W. 
1087. 

94.  In  the  Matter  of  Burger,  39 
Mich.  203;  In  the  Matt-er  of  Budding- 
ton,  29  Mich.  472. 

95.  Mich.— Meeske  v.  Miller,  138 
Mich.  87,  101  N.  W.  52;  Mulder  r.  Cob- 
Ictt,  54  Mich.  SO,  19  N.  W.  756.  N.  Y. 
Lansing  v.  Mickles,  2  How.  Pr.  37. 
Utah.— Hyndman  v.  Stowe,  9  Utah  23, 
33  Pac.   227. 

96.  .Tenkinson  r.  Winans,  100  Mich. 
524,  67  N.  W.  549;  Butler  r.  Bertrand, 
97  Mich.  59,  56  N.  W.  342. 

Vol.  XVI 


ro6 


JUDICIAL  OFFICERS 


may  the  right  of  a  homestead  be  adjudicated  in  a  summary  proceeding 
held  before  a  court  commissioner.^^ 

Under  some  statutes  court  commissioners  are  authorized  to  perform 
certain  judicial  functions  during  the  absence  of  the  judge,  such  as 
crautins  an  injunction  in  any  cause  in  which  the  judge  could  have 
granted'it.  if  present,^^  or  acting  as  a  judge  of  probate  in  the  absence 
of  the  regular  judge,"^  or  vacating  a  judgment  by  default:^  but  such 
power  is  subject  to  review  by  the  court.^  Court  commissioners  have  no 
power  to  regulate  the  order  of  taking  proof  before  them.^ 

An  affida-snt  of  prejudice  does  not  divest  a  court  commissioner  of 
jurisdiction  of  a  cause  instituted  before  him  under  statutory  author- 
ity.* 

Certiorari  is  the  proper  remedy  to  test  the  decision  of  a  court  com- 
missioner upon  jurisdictional  grounds.'  A  refusal  to  permit  the  tes- 
timonv  to  be  taken  by  a  stenographer  does  not  present  a  jurisdictional 
question  justifying  the  issuance  of  a  writ  of  prohibition.*' 

Xni.  UNITED  STATES  COMMISSIONERS.  —  A  United  States 
commissioner  is  a  judicial  officer  possessing  independent  though  sub- 
ordinate judicial  and  ministerial  powers.^  His  powers  and  duties  are 
prescribed  by  the  statute.^    He  is  authorized  to  carry  into  effect  the 


97.  Riggs  V.  Sterling,  51  Mich.  157, 
16    N.    W.    320. 

98.  McMichael  v.  Grady,  34  Fla.  219, 
15  So.  765. 

99.  Kelley  v.  Edwards,  38  Mich.  210. 

1.  Freiberg  v.  La  Clair,  78  Wis. 
164,   47   N.  W.   178. 

2.  Superior,  etc.  Co.  v.  Dunphy,  93 
Wis.  188,  67  N.  W.  428. 

3.  Brown  v.  Brown,  22  Mich.  242. 

4.  State  ex  rel.  Mau  r.  Ausherman, 
11  Wyo.  410,  72  Pac.  200,  73  Pac.  548. 

5.  Potter  V.  Frohbach,  133  Wis.  1, 
112   N.  W.   1087. 

6.  State  ex  rel  Mau  v.  Ausherman,  11 
Wyo.  410,  72  Pac.  200,  73  Pac.  548. 

7.  Grin  v.  Shine,  187  IT.  S.  181,  23 
Sup.  Ct.  98,  47  L.  ed.  130;  Todd  v. 
United  States,  158  U.  S.  278,  15  Sup. 
Ct.  889,  39  L.  ed.  982;  In  re  Wong 
Fock,  81  Fed.  558;  Eeagan  v.  United 
States,  35  Ct.  CI.  (U.  S.)  90.  See 
In  re  Eaves,  30  Fed.  21. 

fa]  United  States  Commissionerg 
are  neither  judges  nor  courts,  nor  do 
they  hold  courts,  although  they  some- 
times act  in  a  quasi  judicial  capacity, 
so  far  as  power  and  jurisdiction  is  con- 
ferred upon  them.  United  States  v. 
Tom    Wah,    160   Fed.    207. 

[b]     They  are  "in  legal  effect  mag- 
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istrates,  and  in  no  sense  administra- 
tive officials  or  assistants  of  the 
court."  Dennison  v.  The  United  States, 
25  Ct.  CI.   (U.  S.)    304. 

[c]  In  Criminal  Matters. — "United 
States  commissioners  are  not  conserva- 
tors of  the  peace  and  have  no  control 
of  police  regulations  in  their  districts 
except  where  express  powers  are  con- 
ferred by  a  statute  of  the  United 
States.  Their  powers  and  duties  in 
criminal  matters  are  not,  therefore,  as 
extensive  as  those  of  justices  of  the 
peace,  but  are  confined  to  those  which 
they  must  necessarily  exercise  as  ex- 
amining and  committing  magistrates  in 
enforcing  the  criminal  laws  of  the  Uni- 
ted States,  and  within  this  limit  of  jur- 
isdiction they  must  conform,  as  near 
as  may  be,  to  the  forms  and  modes  of 
procedure  required  by  law  of  justices 
of  the  peace.  United  States  v.  Harden, 
10  Fed.  802. 

8.  U.  S. — United  States  v.  Allr«d, 
155  U.  S.  591,  15  Sup.  Ct.  231,  39  L. 
ed.  273;  In  re  Wong  Fock,  81  Fed.  558; 
In  re  Eaves,  30  Fed.  21.  Ind.  Ter. 
Hughes  Bros.  Mfg.  Co.  v.  Reagan,  4 
Ind.  Ter.  472,  69  S.  W.  940.  Okla. 
Hocker  v.  Carroll,  35  Okla.  290,  129 
Pac.   56. 

fa]  He  possesses  the  power  of 
courts  only  so  far  as  the  acts  of  Con- 
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award  or  arbitration  of  any  consul  of  a  foreign  nation,®  to  issue  war- 
rants for  deserting  foreign  seamen,"'  to  issue  warrants  for  offenses 
against  the  United  States,"  to  take  affidavits,^^  to  take  oaths  and 
acknowledgments,^'"  to  take  depositions  in  any  case  pending  in  the 
United  States  courts,^*  to  accept  liail.'^  to  discharge  poor  convicts  im- 
prisoned for  non-payment  of  fines,"'  to  institute  prosecutions  for 
crimes  against  the  elective  franchise'^  and  the  internal  revenue  laws,^^ 
to  summon  masters  of  vessels  to  appear  before  him  and  show  cause 
why  process  should  not  issue  against  such  vessel,^®  to  discharge  from 
arrest  or  imprisonment  on  mesne  or  final  process,^''  to  take  appeal 
bonds  in  admiralty,^^  and  to  hold  to  the  security  of  the  peace  and 
for  good  behavior  in  cases  arising  under  the  constitution  and  laws  of 
the  United  States." 

So  too,  a  United  States  commissioner  has  authority  to  appoint  per- 
sons to  execute  his  warrants  or  other  process  in  relation  to  crimes 
against  the  elective  franchise  and  the  civil  rights  of  citizens.-^  In 
the  performance  of  his  duties  he  is  subject  to  the  rules-*  as  well  as 
to  the  supervision  and  control  of  the  court  in  the  same  manner  as 
masters  in  chancery  and  registers  in  bankruptcy.-'^  The  powers  of 
commissioners  are  co-extensive  with  the  limits  of  the  judicial  districts 
for  which  they  are  appointed,-^  and  in  criminal  matters  are  confined 
to  offenses  against  the  laws  of  the  United  States,"  though  they  are 


gress  confer  such  power  upon  him. 
United  States  v.  Tom  Wah,  160  Fed. 
207. 

[b]'  As  Probate  Judge.— "The  jur- 
isdiction of  the  commissioner  as  ex 
officio  probate  judge  to  appoint  guar- 
dians for  insane  and  incompetent  per- 
sons is  derived  from  the  statute,  and 
in  order  to  obtain  such  jurisdiction  it 
must  aflirmatively  appear  that  the  ■es- 
sential provisions  of  the  statute  were 
corapliea  with."  Martin  v.  White,  146 
Fed.  461,  76  C.  C.  A.  671. 

9.  U.  S.  Comp.  St.,  §1248. 

10.  U.  S.  Comp.  St.,  1913,  §§7630, 
10129. 

[a]  But  he  has  no  power  to  direct 
their  restoration  to  the  ship  from  which 
they  deserted.  United  States  v.  Kelly, 
108  Fed.  538. 

11.  U.   S.  Comp.   St.,  1913,   §1674. 

12.  U.   S.   Comp.   St.,   §4546. 

13.  IT.  S.  Comp.  St.,  §3259. 

14.  U.  s.   Comp.   St.,   1913,   §1472. 

15.  TJ.  S.  Comp.  St.,  §1571;  United 
States  V.  Volz,  14  Blatchf.  15,  28  Fed. 
Cas.  No.  16,627. 

16.  U.  S.  Comp.  St.,  §1706. 

17.  U.  S.  Comp.  St.,  §§3928,  3935. 

18.  U.  S.  Comp.  St.,  1913,  §1677. 


19.  U.  S.  Comp.  St.,  1913,   §8335. 

20.  U.  S.  Comp.  St.,  1913,  §1637; 
Hayes  v.  Canada,  A.  &  P.  S.  S.  Co.,  184 
Fed.  821,  108  C.  C.  A.  175. 

21.  The  Canary  No.  2,  22  Fed.  536. 

22.  U.  S.  Comp.  St.,  §1247. 

23.  IT.  S.  Comp.  St.,  1913,  §3937; 
In  re  Upchurch,  38  Fed.  25. 

24.  United  States  r.  McGourin,  106 
Fed.  288,  45  C.  C.  A.  291. 

25.  United  States  v.  Allred,  155  U. 
S.  591,  15  Sup.  Ct.  231,  39  L.  ed.  273. 

[a]  The  court  may  assume  control 
of  proceedings  pending  before  a  court 
commissioner  whenever  it  shall  seem 
expedient.  United  States  v.  Berry,  4 
Fed.  779. 

26.  United  States  v.  Luey  Guey 
Auck,  115  Fed.  252;  In  re  Wahll,  42 
Fed.  822;  United  States  v.  Harden,  10 
Fed.  802;  Hocker  v.  Carroll,  35  Okla. 
290,  129  Pac.  56. 

27.  United  States  v.  Hand,  6  Mc- 
Lean 274,  26  Fed.  Cas.  No.  15,296. 

[a]  A  United  States  commissioner 
is  without  jurisdiction  to  conduct  the 
examination  of  a  person  who  is  charged 
with  an  offense  not  amenable  to  fed- 
eral jurisdiction.  Ex  parte  Perkins,  29 
Fed.  900. 
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in  Alaska  and  formerly  were  in  Indian  Territory,  vested  with  the 
powers  of  a  justice  of  the  peace.^® 

The  statute  does  not  provide  for  a  uniform  mode  of  procedure  before 
commissioners  but  they  are  required  to  act  in  conformity  with  the 
usual  mode  of  procedure  prevailing  in  the  state  in  which  they  are 
appointed.-'-*  A  United  States  commissioner  is  authorized  to  adjourn 
a  hearing,  such  authority  being  incidental  to  the  power  to  hear  and 
determine.-^"  As  a  committing  magistrate  his  jurisdiction  is  depend- 
ent upon  a  sworn  statement  of  facts,  and  a  complaint  on  information 
and  belief  is  insufficient.^^  His  duty  as  such  magistrate  is  to  determine 
whether  there  is  sufficient  evidence  against  the  defendant  to  warrant 
his  being  held  for  the  grand  jury.^^  The  sufficiency  of  the  evidence 
on  which  an  accused  was  committed  is  not  open  to  review  in  a  pro- 
ceeding by  habeas  corpus.^" 

A  United  States  commissioner  has  no  power  to  punish  for  contempt 
in  proceedings  before  him,  but  such  power  rests  in  the  court  which 
appointed  him.^*  The  official  acts  of  a  United  States  commissioner 
are  prima  facie  valid, ^^  and  where  the  commissioner  had  jurisdiction 
any  errors  or  irregularities  in  the  proceedings  cannot  be  attacked 
collaterally.^^  Certiorari  is  the  proper  remedy  to  vacate  a  judgment 
of   a   United   States   commissioner,   where  he   had  no   jurisdiction," 


28.  U.  S. — American  Exp.  Co.  v. 
Lankford,  93  Fed.  380,  35  C.  C.  A.  353. 
Alaska. — Myers  v.  Swineford,  1  Alaska 
10.  Ind.  Ter. — Hughes  Bros.  Mfg.  Co. 
V.  Eeagan,  4  Ind.  Ter.  472,  69  S.  W. 
940. 

29.  United  States  v.  Dunbar,  83  Fed. 
151,  27  C.  C.  A.  488;  United  States  v. 
Beavers,  125  Fed.  778;  United  States 
V.  Saner,  73  Fed.  671;  United  States  v. 
Harden,  10  Fed.  802;  United  States  v. 
Eundlett,  2  Curt.  41,  27  Fed.  Cas.  No. 
16,208;  United  States  v.  Horton,  2  Dill, 
94,  26  Fed.  Cas.  No.  15,393. 

[a]  "This  provision  of  the  statute 
has  given  rise  to  diversity  of  practice 
in  the  several  states,  and  this  want  of 
uniformity  has  caused  some  apparent 
conflict  in  judicial  decisions."  In  re 
Eaves,  30  Fed.  21. 

fb]  In  the  examination  of  persons 
charged  with  an  offense  his  powers  are 
those  common  to  examining  magis- 
trates of  the  various  states.  Ex  parte 
Jones,  96  Fed.  200;  United  States  v. 
Harden,  10  Fed.  802;  United  States  v. 
Horton,  2  Dill.  94,  26  Fed.  Cas.  No. 
J  5,393;  United  States  v.  Case,  8 
Blatehf.  250,  25  Fed.  Cas.  No.  14,742. 

30.  United  States  v.  Ewing,  140  U. 
S.  142,  11  Sup.  Ct.  743,  35  L.  ed.  388; 
Finn  v.  Hoyt,  52  Fed.  83;  United  States 
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V.   Rundlet,    2   Curt.   41,   27   Fed.    Cas. 
No.  16,208. 

31.  Ex  parte  Lane,  6  Fed.  34,  How- 
ell N.  P.  263;  In  re  Rule  of  Court,  3 
Woods  502,  20  Fed.  Cas.  No.  12,126. 
See  12  Standard  Proc.  126,  and  gen- 
erally the  title  "Preliminary  Examin- 
ation." 

32.  Ex  parte  Jones,  96  Fed.  200; 
Hirschbeek  v.  United  States,  63  Fed. 
949. 

[a]  Probable  Cause. — Upon  examin- 
ation of  a  person  charged  with  a  crime, 
the  commissioner  can  only  determine 
whether  there  is  probable  cause  that 
the  accused  committed  the  crime  but 
he  has  no  power  to  pass  upon  the  credi 
bility  of  witnesses  or  to  find  any  fact 
United  States  v.  Hughes,  70  Fed.  972. 

33.  Ex  parte   Jones,    96    Fed.    200 
United    States    v.    Worms,    4    Blatehf 
332,    28    Fed.    Cas.    No.    16,765;    In    re 
McDonnell,  11  Blatehf.  79,  16  Fed.  Cas 
No.  8,771. 

34.  United  States  v.  Beavers,  125 
Fed.   778;   In  re  Perkins,  100  Fed.  950. 

35.  Hoyt  V.  Hammekin,  14  How.  (U. 
S.)  .346,  14  L.  ed.  449;  England  Bros. 
V.  Young,  26   Okla.   494,  110   Pac.   895. 

36.  Stevens  v.  Fuller,  136  U.  S.  468, 
10  Sup.  Ct.  911,  34  L.  ed.  461. 

37.  Franklin  v.  Bottoms,  4  Ind.  Ter. 
711,  76  S.  W.  287. 
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but  when  acting  as  an  examining  magistrate  a  commissioner  is  a  mere 
offic'er  of  the  court,  as  to  wiioiu  the  writ  of  prohibition  is  never 
employed.-"'' 

In  Extradition  Cases.  —  Such  commissioners  generally  are  empowered 
to  act  in  extradition  cases.^^  Such  proceeding  before  the  commissioner 
is  not  in  the  nature  of  a  trial,  but  rather  of  a  preliminary  examination 
for  tlie  purpose  of  determining  whether  the  accused  shall  l)e  surren- 
dered to  the  foreign  government,  in  which  the  crime  is  alleged  to  have 
been  committed.'*'' 

Deportation  Cases.  —  A  eom.missionor  has  the  power  to  make  an  order 
of  deportation  under  the  Chinese  exclusion  act,  and  in  hearings  there- 
under he  acts  judicially  ;*^  his  findings  need  only  show  that  the  person 
to  be  deported  was  unlawfully  within  the  United  States.*- 


38.  United  States  v.  Berry,  4  Fed. 
779. 

39.  Grin  r.  Shine,  187  IT.  S.  181,  23 
Slip.  Ct.  98,  47  L.  ed.  130;  Ex  parte 
Lane,  6  Fed.  34,  ITowoll  N.  P.  2fi3. 
See  generally  the  title   "Extradition." 

40.  "Wright  V.  Henkel,  190  U.  S.  40, 
23  Sup.  Ct.  781,  47  L.  ed.  948;  Benson 
V.  Mc-Mahon,  127  U.  S.  457,  8  Sup.  Ct. 
1240,  32   L.   ed.  234. 


41.  Chin  Bak  Kan  r.  United  States, 
186  U.  S.  193,  22  Sup.  Ct.  891,  46  L. 
ed.  1121;  Foug  Mey  Yuk  v.  United 
States,  113  Fed.  898,  51  C.  C.  A.  52S; 
United  States  r.  Luey  Guey  Auck,  115 
Fed.  252;  In  re  Tsu  Tse  Mee,  81  Fed. 
562;  In  re  Wong  Foc-k,  81  Fed.  558. 
See  11  Standard  Proc.  910. 

As  to  exclusion  and  deportation  of 
aliens  see   the  title    "Immigration." 

42.  In  re  Tsu  Tse  Mee,  81  Fed.  562. 

Vol.  XVI 


JUDICIAL  SALES 

By  the  Editorial  Staff. 


I.  DEFINITIONS,    DISTINCTIONS   AND   ILLUSTRATIONS,    715 

II.  NATURE  OF  THE  PROCEEDINGS,  719 

III.  CONDITIONS  PRECEDENT  TO  DECREE    OR    ORDER    OF 

SALE,  721 

A.  In  General,  721 

B.  Necessity  for  Levy,  721 

C.  Removing  Clouds  and  Impediments  to  Sale,  and  Ascer- 

taining Liens,  721 

D.  That  Bent  Will  Not  Pay  Judgment  in  Limited  Time,  722 

E.  Protecting  Interest  of  Tenant,  722 

F.  Assignment  of  Doioer,  723 

IV.  JUDGMENT.  DECREE  OR  ORDER  OF  SALE,  723 

A.  Necessity  for,  723 

B.  Presumption  as  to,  723 

C.  Jurisdiction,  724 

D.  Form  and  Contents,  724 

1.  In  General,  724 

2.  Designation  of  Officer,  725 

3.  Directing  Bond,  725 

4.  Description  of  Property  To  Be  Sold,  725 

5.  Priorities  and  Amount  of  Debts,  726 

6.  Allowing  Time  for  Redemption,  727 

7.  Notice  and  Advertisement,  727 

8.  Appraisement,  728 

9.  Time  and  Place  of  Sale,  728 

10.  Terms  of  Sale,  729 

11.  Order  in  Which  Property  Is  To  Be  Sold,  729 

12.  Dispensing  With  Confirmation,  729 

13.  Disposition  of  Funds,  729 

14.  Putting  Purchaser  in  Possession,  729 

E.  Nature  and  Effect,  729 

Vol.  XVI 


JUDICIAL  SALES  711 

F.  Entry  of  Order  Nunc  Pro  Tunc,  730 

G.  Amendment  and  Modification,  730 
H.     Vacation  and  Revocation,  731 

I.     Appeal,  731 

J.      Revivor  and  Renewal,  731 

V.  PROCESS  TO  THE  OFFICER,  732 

VI.  APPRAISEMENT,  733 

A.  Necessity  of,  733 

B.  Object,  734 

C.  When  Made,  734 

D.  Appraisers,  734 

1.  Numhcr  of,  734 

2.  Qualifications  of,  734 

E.  Notice  of  Appraisement,  735 

F.  Duties  of  Appraisers,  735 

1.  Requiremxnt  of  View,  735 

2.  Deduction  of  Liens,  735  ,» 

3.  Appraisal  in  Parcels  or  En  Masse,  736 

4.  Ascertaining  Interest  of  Individual  Defendants,  736 

G.  Return  or  Report,  736 
H.     Conclusiveness,  737 

I.      Objections,  737 
J.     iVettJ  Appraisement,  738 

VII.  ADVERTISEMENT  OR  NOTICE  OF  SALE,  738 

A.  Necessity  for,  738 

B.  Who  May  Give  Notice,  739 

C.  Form  of  Notice,  739 

1.  Title  of  Court  and  Cause,  739 

2.  Description  of  Property,  739 

3.  Amount  of  Debt,  740 

4.  Statement  as  to  Sale  Itself,  741 

5.  Signature,  741 

D.  Manner  of  Giving  Notice,  742 

1.  />i  General,  742 

2.  Publication,  742 

a.  /n  General,  742 

b.  T/;e  Newspaper,  743 

c.  T/me  0/  Publication,  744 

d.  Frequency,  746 

e.  Position  of  Notice  in  Paper,  747 

Vol.  XVT 


712  JUDICIAL  SALES 

f.    Matters  Relating  to  Printing  and  Circulation  of 
Paper,  747 
3.    Personal  Notice,  747 

E.  Proof  of,  748 

F.  Failure  To  Give  and  Defects  in,  748 

G.  Ohjecfions  and  Waiver,  750 

VIII.  ENJOINING  AND  STAYING  SALE,  750 

IX.  THE  SALE,  750 

A.  Time  and  Place,  750 

1.  Tiyne,  750 

2.  Place,  751 

3.  Adjournment  or  Postponement,  753 

a.  Generally,  753 

b.  Notice  of  Adjourned  Sale,  754 

B.  Who  May  Sell,  755 

1.  In  General,  755 

2.  Who  May  Be  Designated,  755 

3.  Right  To  Delegate  Authority,  757 

4.  Bight  To  Employ  Auctioneer,  757 

5.  Where  Term  of  Office  Expires,  758 

6.  Where  Person  Appointed  Dies,  758 

7.  Removal,  758 

8.  Bond  and  Oath,  758 

C.  Manner  of  Sale,  760 

1.  In  General,  760 

2.  Whether  Public  or  Private,  761 

3.  Order  of  Selling,  762 

4.  Personalty  Must  Be  in  View,  762 

5.  Sale  en  3Iasse  or  in  Parcels,  762 

D.  Term^s  and  Conditions  of  Sale,  765 

E.  Amount  of  Property  To  Be  Sold,  767 

F.  Amount  for  Which  Property  Shall  Be  Sold,  767 

G.  Withdrawal  of  Property  From  Sale,  767 
H.     Mandamus  To  Officer,  767 

I.      Who  May  Purchase,  768 

1.  In  General,  768 

2.  lllu^i rations,  769 

3.  Leave  of  Court,  11^ 

J.      Security  From  PurcMser,  774 
K.     Bidding,  775 
Vol.  XVI 


JUDICIAL  SALES  713 

1.  In  General,  775 

2.  Nature  and  Incidents  of  Bid,  775 

3.  Who  Mail  Bid,  775 

4.  now  Made,  776 

5.  Puffing  and  Stifling,  776 

6.  Withdrawal,  111 

7.  Acceptance  and  Rejectment,  777 

8.  Striking  Off  Property,  778 

9.  Reference  To  Examine  Title,  778 
10.  Opening  Bidding  on  Upset  Bid,  778 

L.     Objections,  781 

X.  REPORT  OR  RETURN,  781 

A.  Definition,  781 

B.  Necessity  for,  782 

C.  Diverse  Reports  and  Addenda-,  782 

D.  When  Made,  783 

E.  Form  and  Contents,  783 

F.  Ohjections  and  Exceptions,  784 

G.  Amendment  and  Correction,  785 
H.  Force  and  Effect,  785 

XI.  CONFIRMATION,  786 

A.  Definition  and  Object,  786 

B.  Necessity  for,  181 

C.  Presumption  of  Confirmation,  789 

D.  Jurisdiction,  789 

E.  Confirmation  in  Chambers,  789 

F.  Time  for  Confirmation,  789 

G.  Who  May  Confirm,  789 
H.  At  Wlwse  Instance,  790 

I.      Motion,  Notice  and  Decree  Nisi,  790 
J.      Objections  to  Confirmation,  791 
K.     Postponement  of  Confirmation,  792 
L.     Bearing  and  Determination,  792 
M.     Order  of  Confirmation,  795 

1.  In  General,  795 

2.  Tm-e  o/  ^nfrt/,  796 

3.  Foi-vi  and  Contents,  796 

4.  Conclusiveness,  196 
N.    Review,  797 

Vol.  XVI 


714  JUDICIAL  SALES 

1.  Bij  Motion  for  Neiv  Trial,  797 

2.  By  Appeal,  797 

0.     Effect  of  Confirmation,  799 

XII.     VACATING  AND  SETTING  ASIDE  THE  SALE,  801 

A.  In  Cfeneral,  801 

B.  Jurisdiction  and  Ve7iue,  802 

C.  Wheti  Proceeding  Instituted,  803 

D.  Grounds,  801 

1.  In  General,  804 

2.  Inadequacy  of  Price,  804 

3.  Fraud,  810 

4.  Surprise  and  Mistake,  810 

5.  Irregularities  in  Proceedings,  812 

6.  Matters  Relating  to  Bidding,  814 

7.  Reversal  and  Modification  of  the  Judgment  or  De- 

cree, 815 

E.  Parlies,  817 

F.  Leave  of  Court  To  File  Bill,  817 

G.  Pleadings,  818 

1.  In  General,  818 

2.  Form  a??cZ  Requisites,  819 
H.    i^oiice,  820 

I.     Hearing  and  Determination,  821 

J.     Review,  822 

K.     Restraining  Proceeding,  823 

XIII.     RESALE,  823 

A.  In  General,  823 

B.  B'om;  Order  Obtained,  825 

C.  iVo^«ce,  825 

D.  Prerequisites  to  Order,  826 

E.  The  Order,  826 
P.  Review,  826 

G.     T/ie  Sale,  826 
H.     Cosl?,  827 

XIV.  RENTING  THE  PROPERTY,  827 

XV.  COMPELLING  EXECUTION  OF  DEED  AND   GIVING  OF 
POSSESSION,  827 

Vol.  XVI 


JUDICIAL  SALES 


7i; 


XVI.     REMEDIES  WHERE  PURCHASER   FAILS    TO    COMPLY 
WITH  BID,  S-21 

XVn.     COLLECTING  AND  DISTRIBUTING  PROCEEDS,  830 

XVIII.  REDEMPTION,  831 

XIX.  COLLATERAL  ATTACK.  833 

CROSS-REFERENCES : 


Admiralty;  Judgments  and  Decrees, 
Attachment;  Enforcement  of; 

Creditors'  Suits;  Mortgages; 

Decedents'  Estates;  Partition; 

Infants ;  Returns ; 

Insane  Persons;  Sequestration. 

For  forms,  see  9  Standard  Proc.  749,  and  the  index  to  this  work. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.     DEFINITIONS,     DISTINCTIONS     AND     ILLUSTRATIONS. 

A  judicial  sale  is  one  made  under  the  process  of  a  court  having  com- 
petent authority  to  order  it,  by  an  officer  legally  appointed  and  com- 
missioned to  sell.^     All  sales  made  by  order  or  decree  of  court  re- 


1.  Williamson  v.  Berry,  8  How.  (U. 
S.)  495,  547,  12  L.  ed.  1170,  quoted  iu 
the  following:  Lawson  r.  De  Bolt,  78 
Ind.  563;  Texas  &  P.  Rv.  Co.  v.  Gay, 
86  Tex.  571,  26  S.  W.  599. 

[a]  For  other  definitions,  see  the 
following:  U.  S. — Nevada  Nickel  Syn- 
dicate I*.  National  Nickel  Co.,  103  Fed. 
291;  Chew  r.  Hyman,  7  Fed.  7.  Ark. 
Nash  v.  Delinquent  Lands,  111  Ark.  15S, 
163  S.  W.  1147.  Cal.— llalleek  f.  Guv, 
9  Cal.  181,  70  Am.  Dee.  643.  Colo. 
Union  Trading  Co.  f.  Draeh,  58  Colo. 
550,  146  Pac.  767.  Ga.— Ousley  v. 
Bailev,  111  Ga.  783,  36  S.  E.  750.  Ind. 
Staser  r.  Gaar,  Scott  &  Co.,  38  Ind. 
App.  696,  78  N.  E.  987.  Minn.— Lord 
V.  Hawkins,  39  Minn.  73,  38  N.  W. 
689.  N.  J.— Campbell  v.  Parker,  59 
N.  J.  Eq.  342,  45  Atl.  110.    Pa.— Moore 


V.  Shultz,  13  Pa.  98,  53  Am.  Dec.  446. 
S.  0. — Cathcart  v.  Sugenheimer,  18  S. 
C.  123.  Va.— Richardson  r.  Jones,  106 
Va.  540,  56  S.  E.  343;  McAllister  v. 
Harnian,  101  Va.  17,  42  S.  E.  920; 
Alexander  v.  Howe,  85  Va.  198,  7  S. 
E.  248;  Terry  r.  Cole's  Exr.,  80  Va. 
695.  W.  Va".— Atkins  v.  Washington, 
etc.  College,  54  W.  Va.  32,  46  S.  E. 
253. 

As  to  the  order  of  sale,  see  infra, 
IV. 

[b]  It  is  not  the  object  of  the  sale, 
but  the  mode  and  manner,  the  action 
and  decree  of  the  court  and  the  parties 
being  called  to  judgment  which  gives 
it  character  and  renders  it  judicial. 
Sackett  r.  Twining,  18  Pa.  199,  57  Am. 
Dee.  599;  Patton  v.  Collier,  90  Tes. 
115,  37  S.  W.  413. 
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quiring  confirmation  by  the  court  are  judicial  sales.^  It  is  indispensable 
that  tiie  sale  be  made  by  authority  of  some  court  having  jurisdic- 
tion,^ that  it  be  made  in  a  pending  suit,*  and  generally  that  the  sale 
be  confirmed  by  the  court  ordering  it,^  but  it  is  not  necessary  that 
it  be  made  at  public  auction,^ 

Illustrations.  — The  term,  "judicial  sales"  includes  sales  by  assignees 
for  benefit  of  creditors,'^  sales  in  partition,^  sales  by  receivers,^  sales 
on  foreclosure  of  tax  liens  in  tax  suits,^°  and  sales  in  bankruptcy  pro- 
ceedings."   So  also  a  sale  under  a  decree  of  the  court  of  probate," 


2.  George  v.  Pracheil,  92  Neb.  81, 
137  N.  W.  880;  Kazebeer  r.  Nunemaker, 
82  Neb.  732,  118  N.  W.  646. 

3.  U.  S. — Shriver's  Lessee  r.  Lynn, 
2  How.  43,  11  L.  erl.  172;  Laurel  Oil 
&  Gas  Co.  r.  Galbreath  Oil  &  Gas  Co., 
165  Fed.  162,  91  C.  C.  A.  196,  sale  by 
guardian  without  authority  to  do  so 
not  a  judicial  sale.  111. — Chambers  v. 
Jcnes,  72  111.  275.  Temi.— Rucker  v. 
Moore,  1  Heisk.  726. 

As  to  necessity  for  order  or  decree 
of  sale,  see  infra,  IV,  A. 

4.  Neb. — Neligh  r.  Keene,  16  Neb. 
407,  20  N.  W.  277.  Va. — Alexander  v. 
Howe,  85  Va.  198,  7  S.  E.  248;  Terry 
V.  Cole's  Exr.,  80  Va.  695.  Eng. 
Midhurst  v.  Waite,  3  Burr.  1259,  1262, 
97    Eng.   Eeprint   821. 

[a]  "  'A  judicial  sale  is  made  pen- 
dente lite;  whereas,  an  execution  sale 
is  made  after  litigation  in  the  case 
is  ended,  for,  as  we  have  before  seen, 
a  judicial  act  is  something  done  dur- 
ing the  pendency  of  a  suit.  The  suit 
does  not  end  with  a  decree  of  sale; 
the  proceeding  still  continues  until 
final  confirmation.'  Eover  Jud.  Sales, 
§§1,  18;  Williamson  r.  Berry,  8  How. 
495."  Alexander  v.  Howe,  85  Va.  198, 
7  S.  E.  248;  Terry  v.  Cole's  Exr.,  80 
Ya.  695. 

5.  See  infra,  XI,  B. 

[a]  It  is  the  confirmation  by  the 
court,  and  not  the  bids  or  propositions 
to  buy  that  constitute  the  sale  a  judi- 
cial one.  Hess  v.  Rader,  26  Gratt.  (67 
Va.)  746. 

6.  Hess  V.  Eader,  26  Gratt.  (67  Va.) 
746. 

Whether  sale  shall  he  public  or  pri- 
vate, see  infra,  IX,  C,  2. 

7.  Peele  v.  Ohio  &  Indiana  Oil  Co., 
158  Tnd.  374,  63  N.  E.  763;  Wright  v. 
Gelvin,  83  Ind.  128;  Lawson  v.  De  Bolt, 
78  Ind.  563;  Dresbach  v.  Stein,  41  Ohio 
St.  70. 


8.  Ala. — Gates  v.  Johnson,  109  Ala. 
126,  19  So.  416;  Hutton  v.  Williams, 
35  Ala.  503,  76  Am.  Dec.  297.  Cal. 
Hammond  r.  Cailleaud,  111  Cal.  206, 
43  Pac.  607,  52  Am.  St.  Rep.  167.  111. 
Speck  V.  Pullman  Palace  Car  Co.,  121 
111.  33,  12  N.  E.  213.  Ind.— Staser  v. 
Gaar,  Scott  &  Co.,  38  Ind.  App.  696, 
78  N.  E.  987.  Miss.— Gulf  Coast  Can- 
ning Co.  V.  Foster,  17  So.  683.  Mo. 
45  S.  W.  368;  Burden  v.  Taylor,  124 
Burnham's  Heirs  v.  Hitt,  143  Mo.  414, 
Mo.  12,  27  S.  W.  349;  Evans  v.  Sny- 
der, 64  Mo.  516;  Hewitt  v.  Lally,  51 
Mo.  93.  Neb. — George  f.  Pracheil,  92 
Neb.  81,  137  N.  W.  880;  Kazebeer  v. 
Nunemaker,  82  Neb.  732,  118  N.  W. 
646.  Nev.— Dazet  v.  Landry,  21  Nev. 
291,  30  Pac.  1064.  Pa. — Kaufmann  v. 
Pittsburg,  248  Pa.  41,  93  Atl.  779; 
Girard  Life  Ins.,  etc.  Co.  v.  F.  &  M. 
Nat.  Bank,  57  Pa.  388;  Sackett  v. 
Twining,  18  Pa.  199,  57  Am.  Dec.  599. 

9.  XT.  S. — In  re  Illinois  Third  Nat. 
Bank,  9  Biss.  535,  4  Fed.  775.  Ala. 
Rome  &  D.  R.  Co.  v.  Sibert,  97  Ala. 
393,  12  So.  69.  Ga.— Southern  Cotton 
Mills  i\  Ragan,  138  Ga.  504,  75  S.  E. 
611.  Ind.— Cressler  r.  Tri-State  L.  & 
T.  Co.,  182  Ind.  572,  107  N.  E.  68. 
N.  J.— Campbell  v.  Parker,  59  N.  J. 
Eq.  342,  45  Atl.  116.  N.  Y.— Matter  of 
Denison,  114  N.  Y.  621,  21  N.  E.  97. 
Tex. — Dilley  v.  Jasper  Lumber  Co. 
(Tex.  Civ.  App.),  114  S.  W.  878. 

10.  Indiana  &  Ark.  Lumber  &  Mfg. 
Co.  V.  Milburn,  161  Fed.  531,  88  C.  C. 
A.  473. 

11.  Carlisle  v.  Cassady,  20  Ky.  L. 
Rep.  562,  46  S.  W.  490.  See  McCrack- 
en  V.  Kuhn,  73  Ind.  149;  Ketchum  V. 
Sehicketanz,  73  Ind.  137;  Roberts  v. 
Shrover,  68  Tnd.  64. 

[a]  Receiver  In  Bankruptcy. — Amea 
Co.  r.  Slocomb  Mercantile  Co.,  166  Ala. 
99,  51   So.  994. 

12.  U.  S. — Davis  v.  Gaines,  104  U. 
's.  386,  26  L.  ed.  757;  Grignon's  Lessee 
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snoh  as  a  sale  by  a  guardian,^^  or  by  an  administrator  or  oxecutor 
under  an  order  of  the  court^*  is  a  judicial  sale,  but  an  executor's 
sale  under  a  power  in  a  will  is  not.^'  Sales  under  judfi:inents  in  ac- 
tions foreclosing  mortgages  are  judicial  sales/"  but  sales  under  a 
power  in  the  mortgage"  or  under  a  power  in  a  deed  of  trust^^  are 
not. 


r.  Astor,  2  How.  319,  11  L.  ed.  283; 
Thompson  r.  Tolmie,  2  Pet.  157,  7  L. 
ed.  381.  Ala.— Bland  v.  Bowie,  53  Ala. 
152.  Ark. — Lunipkins  r.  Johnson,  61 
Ark.  80,  32  S.  W.  65;  Apel  v.  Kelsey, 
47  Ark.  413,  2  S.  W.  102.  Cal.— Hal- 
leck  V.  Guy,  9  Cal.  182,  70  Am.  Dec. 
643.  La. — Jones  r.  Read,  1  La.  Ann. 
200.  Mo. — Bliekensderffer  v.  Hanna, 
231  Mo.  93,  132  S.  W.  678;  Noland  v. 
Barrett,  122  Mo.  181,  26  S.  W.  692,  43 
Am.  St.  Rep.  572;  Throckmorton  r. 
Pence,  121  Mo.  50,  25  S.  W.  843.  N.  J, 
Podesta  v.  Binns,  69  N.  J.  Eq.  387,  60 
Atl.  815.  Pa.— Moore  v.  Shultz,  13  Pa. 
98,  53  Am.  Dec.  446;  Vandever  v. 
Baker,  13  Pa.  121. 

13.  U.  S.— United  States  Bank  r. 
Ritchie,  8  Pet.  128,  8  L.  ed.  890.  Ark. 
Greer  v.  Anderson,  62  Ark.  213,  35  S. 
W.  215;  Alexander  v.  Hardin,  54  Ark. 
480,  16  S.  W.  264;  Black  r.  Walton, 
32  Ark.  321;  Guynn  r.  MeCauley,  32 
Ark.  97.  Cal. — Westergreen  v.  Beer,  25 
Cal.  App.  775,  145  Pac.  543.  lU.— Hart 
r.  Burch,  130  111.  426,  22  N.  E.  831, 
6  L.  R.  A.  371;  Musgrave  r.  Conover, 
85  111.  374;  Ayers  r.  Baumgarten,  15 
111.  444;  Young  v.  Keogh,  H  Til.  642. 
Ind.— Maxwell  r.  Campbell,  45  Tnd.  360. 
See  Davidson  v.  Koepler,  76  Ind.  398. 
N.  J.— Titman  v.  Riker,  43  N.  J.  Eq. 
122,  10  Atl.  397. 

As  to  guardian's  sales  generally,  see 
12  St.\ndakd  Proc.  827. 

14.  XT.  S. — Grignon  's  Lessee  v.  As- 
tor, 2  How.  319,  11  L.  ed.  283;  Thomp- 
son r.  Tolmie,  2  Pet.  157,  7  L.  ed. 
381;  Mav  V.  Logan,  30  Fed.  250;  Chew 
V.  Hvman,  7  Fed.  7,  10  Biss.  240.  Ala. 
McC'ullv  r.  Chapman,  58  Ala.  325; 
Bland  r.  Bowie,  53  Ala.  152.  Ark.— See 
Thorn  r.  Ingram,  25  Ark.  52.  Cal. 
See  Horton  r.  Jack,  115  Cal.  29,  46 
Pac.  920:  Halleck  r.  Guy.  9  Cal.  181, 
70  Am.  Dec.  643.  Fla. — See  Myers  v. 
Nourse,  5  Fla.  516.  Ga. — See  Green  r. 
Freeman,  126  Ga.  274.  55  S.  E.  45; 
Harwell  r.  Foster,  102  Ga.  38,  28  S.  E. 
967.     Haw. — Unauna   v.    Armstrong,     3 


Hawaii   705.     See   Kauwa   i*.   Dowsett, 

3  Hawaii  625.     Dl. — See  Bozza  v.  Rowe, 

30  111.  198,  83  Am.  Dec.  184.  Mich. 
Averill  V.  Jackson  City  Bank,  114  Mich. 
20,  72  N.  W.  15;  Osman  r.  Traphagen, 
23  Mich.  80.  Minn. — Culver  v.  Har<len- 
bergh,  37  Minn.  225,  33  N.  W.  792. 
Miss.— Maynard  v.  Cocke,  18  So.  374. 
Mo.— Noland  r.  Barrett,  122  Mo.  181, 
26  S.  W.  692,  43  Am.  St.  Rep.  572; 
Throckmorton  v.  Pence,  121  Mo.  50,  25 
S.  W.  843.  See  Agan  v.  Shannon,  103 
Mo.  661,  15  S.  W.  757.  Neb.— Motley 
V.  Motlev,  53  N^b.  375,  73  N.  W.  738, 
68  Am.  St.  Rep.  608;  Maul  v.  Hellman, 
39  Neb.  322,  .58  N.  W.  112.  N.  Y. 
Delaplaine  v.  Lawrence,  3  N.  Y.  301. 
N.  C. — Mauney  v.  Pemberton,  75  N.  C. 
219;  Mason  v.  Osgood,  64  N.  C.  467; 
Thompson  r.  Cox,  53  N.  C.  311.  Ore. 
Stadelman  v.  Miner,  155  Pac.  708,  715. 
Pa. — Armstrong's  Appeal,  68  Pa.  409; 
Sackett  r.  Twining,  18  Pa.  199,  57  Am. 
Dec.  599;  Vandever  r.  Baker,  13  Pa. 
121;  King  v.  Gunnison,  4  Pa.  171.  Tex. 
See  Ball  r.  Collins,  5  S.  W.  622;  Wells 
V.  Mills,  22  Tex.  302;  Williams  r.  Mc- 
Donald,  13  Tex.  322;  Lvnch   r.  Baxter, 

4  Tex.  431,  51  Am.  Dec.  735.  Utah, 
See  In  the  Matter  of  Walker's  Est.,  6 
Utah  369,  23  Pac.  930.  Va.— Terry  v. 
Cole's  Exr.,  80  Va.  695. 

As  to  executor's  and  administrator's 
sales  generally,  see  6  Standard  Proc. 
543,  et  seq. 

15.  7??  re  Pearson's  "Estate,  102  Cal, 
569,    36   Pac.  934;    Goodell    r.   Sanford, 

31  Mont.  163,  77  Pac.  522. 

16.  Stone  r.  Bassett.  4  Minn.  298; 
Texas  &  Pac.  Rv.  Co.  r.  Gav,  86  Tex. 
571,  26  S.  W.  599. 

17.  Sevmour  r.  National  Bldg.  «S:  L. 
Assn.,  116  Ga.  285,  45  S.  E.  518,  94 
Am.  St.  Rep.  131  (whether  the  power 
authorizes  a  public  or  private  sale); 
Willard  r.  Finnegan,  42  Minn.  476,  44 
N.  W.  9S5,  8  L.  R.  A.  50. 

As  to  mortgage  sales  generally,  see 
the  title  "Mortgages." 

18.  Finger  f.  Taylor  (Miss.),  71  So. 
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Non-jitdicial  Sales  Distinguished.  -  Non-judicial  sales  are  usually  made 
by  a  public  officer  acting  ministerially  under  statutory,  not  judicial, 
authority,  and  they  need  no  confirmation.^^ 

Execution  Sales  Distinguished.— Strictly  speaking  a  sheriff's  sale  under 
an  execution  is  not  a  judicial  sale.^''  In  an  ordinary  execution  sale, 
the  sheriff  is  not  the  instrument  or  agent  of  the  court  but  he  acts 
as  a  ministerial  officer  of  the  law.~^  Generally  the  sale  of  any  specific 
property  is  not  directed,^^  and  ordinarily  the  sale,  when  made,  need 


269.       Cdmpare,    Chew    v.    Hyman,     7 
Ted.  7. 

[a]  Where  Court  Directs  and  Ap- 
proves Sale. — (1)  Where  the  party  exe- 
cuting a  deed  of  trust  went  into  the 
hands  of  a  receiver,  who  was  also 
trustee  in  the  deed,  and  where  the  court 
granted  permission  to  sell  under  the 
deed  and  afterwards  confirmed  the  sale, 
the  sale  is  not  a  judicial  sale.  The 
permission  of  the  court  and  the  con- 
firmation are  surplusage.  Finger  r. 
Taylor  (Miss.),  71  So.  269.  (2)  But 
in  Parsons  r.  Little,  28  App.  Cas.  (D. 
C.)  218,  the  court  inclines  to  the  view 
that  a  sale  under  a  decree  directing 
the  trustees  of  a  deed  of  trust  to  sell 
the  property  is  a  judicial  sale,  without 
actually  deciding  so. 

19.  U.  S.— Griffin  v.  Thompson,  2 
How.  244,  256,  11  L.  ed.  253;  In  re 
Havwood  Wagon  Co.,  219  Fed.  655,  135 
C.  C.  A.  391.  Haw.— Smith  v.  Pacific 
Heights  Ey.  Co.,  17  Hawaii  96.  Md. 
Harrison  r.  Harrison,  1  Md.  Ch.  331. 
Minn. — First  Nat.  Bank  v.  Rogers,  22 
Minn.  224.  Miss. — Redus  v.  Hayden, 
43  Miss.  614.  Neh.— See  Bachle  r. 
Webb,  11  Neb.  423,  9  N.  W.  473.  N.  C. 
Mebane  v.  Mebane,  80  N.  C.  34.  Tenn. 
Lasell  V.  Powell,  7  Coldw.  277. 

20.  Ark. — Hershey  v.  Latham,  42 
Ark.  305.  lU.— Young  V.  Keogh,  11 
HI.  642.  Ind.— Lawson  v.  De  Bolt,  78 
Ind.  563.  Contra,  Jackman  v.  Nowling, 
69  Ind.  188;  Taylor  v.  Stockwell,  66 
Ind.  505.  Kan. — Norton  v.  Reardon,  67 
Kan.  302,  72  Pac.  861,  100  Am.  St. 
Rep.  459.  Minn. — .Johnson  v.  Lav- 
bourn,  56  Minn.  332,  57  N.  W.  93.3; 
Willard  v.  Finnegan,  42  Minn.  476,  44 
N.  W.  985,  8  L.  R.  A.  50;  First  Nat. 
Bank  v.  Rogers,  22  Minn.  224.  Mo, 
Noland  v.  Barrett,  122  Mo.  181,  26  S. 
W.  692,  43  Am.  St.  Rep.  572.  Contra, 
Hewitt  r.  Weatherby,  57  Mo.  276;  Hew- 
itt V.  Lally,  51  Mo.  9.'^..  Neb. — Bachle 
V.   Webb,   11   Neb.   423,   9   N.   W.  473. 
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N.  C— Dula  V.  Seagle,  98  N.  C.  458,  4 
S.  E.  549.  Ohio.— See  Curtis'  Lessee 
V.  Norton,  1  Ohio  278.  Vt.— Griffith  v. 
Fowler,   18   Vt.   390,   394. 

[a]  "The  word  execution  has  al- 
ways been  understood  to  mean  a  writ 
to  give  possession  of  a  thing  recov- 
ered by  judgment  or  decree.  It  is 
clearly  distinguishable  from  a  mere  or- 
der of  sale."  Girard  Life  Ins.,  etc. 
Co.  V.  F.  &  M.  Bank,  57  Pa.  388,  397. 

[b]  Under  Statute  Requiring  Con- 
firmation of  Execution  Sale. — While  in 
Griffith  V.  Bogert,  18  How.  (U.  S.)  158, 
15  L.  ed.  307,  the  court  calls  a  sale 
under  execution  a  judicial  sale  it  waa 
decided  under  a  statute  under  which 
execution  sales  were  required  to  be  con- 
firmed. 

[c]  In  Georgia  and  Mississippi  a  ju- 
dicial sale  includes  an  execution  sale. 
Seymour  v.  National  B.  &  L.  Assn.,  116 
Ga.  285,  42  S.  E.  518,  94  Am.  St.  Rep. 
131;  Forbes  Piano  Co.  v.  Hennington, 
98  Miss.  51,  53  So.  777,  Ann.  Cas. 
1913A,  1216. 

As  to  execution  sales  generally,  see 
the  title  "Judgments  and  Decrees,  En- 
forcement of." 

21.  Ga.— Ousley  v.  Bailey,  111  Ga. 
783,  36  S.  E.  750.  Minn.— First  Nat. 
Bank  v.  Rogers,  22  Minn.  224.  Mo. 
Noland  v.  Barrett,  122  Mo.  181,  26  S. 
W.  692,  43  Am.  St.  Rep.  572.  Neb. 
Parrat  v.  Neligh,  7  Neb.  456.  N.  C. 
Dula  V.  Seagle,  98  N.  C.  458,  4  S.  E. 
549. 

[a]  A  sale  made  by  a  sheriff  under 
an  ordinary  execution  is  a  ministerial 
act,  while  a  sale  made  by  a  commis- 
sioner and  confirmed  by  the  court  is 
a  judicial  act.  Dawson  v.  Litsey,  10 
Bush   (Ky.)   408. 

22.  Ark. — Hershey  v.  Latham,  42 
Ark.  305.  Md. — Andrews  v.  Scotton,  2 
Bland  629,  637.  Minn. — Hastings  First 
Nat.  Bank  r.  Rogers,  22  Minn.  224. 
Mo.— Noland  v.  Barrett,  122  Mo.  181, 
26  S.  W.  692,  43  Am.  St.  Rep.  572. 
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not  be  reported-''  or  confirmed;-'*  whereas  judicial  sales  in  theory  are 
made  by  the  court  itself  tfirough  an  officer  aj)pointed  for  the  pur- 
pose who  makes  his  report  to  tlie  court  and  confirmation  thereof  is 
necessary.-^  The  mode  and  manner  of  a  judicial  sale  is  always  sub- 
ject to  the  direction  of  the  court.^*'  The  relationship  of  the  bidders 
at  the  two  sales  is  different  also.^^ 

Private  Sales  Distinguished.  —  In  the  ease  of  private  sales,  the  con- 
tract of  sale  is  complete  wlien  the  agreement  is  signed,  but  in  judicial 
sales  the  purchaser  is  not  entitled  to  the  benefit  of  the  contract  until 
it  is  confirmed  by  proper  authority.^^ 

Auction  Sales  Distinguished. —  At  an  ordinary  auction  sale,  the  power 
of  the  auctioneer  ceases  the  moment  the  hammer  falls  and  the  con- 
tract of  purchase  is  then  closed,  but  this  is  not  true  of  judicial  or 
decretal  sales,  where  the  commissioner  has  a  reasonable  discretion  as 
to  the  manner  of  conducting  the  sale.-^ 

n.  NATURE  OF  THE  PROCEEDINGS.  —  Proceedings  for  judi- 
cial sales  are  generally  in  the  nature  of  proceedings  in  rem,^°  although 


U.  S. — In    re    Haywood    Wagon 

219    Fed.    655,    135    C.    C.   A.   391. 

— Hershey  v.  Latham,  42  Ark.  305. 

-Noland    r.    Barrett,    122    Mo.    181, 

W.  692,  43  Am.  St.  Rep.  572. 

to  report,  see  infra,  X. 

U.  S. — In  re  Haywood  Wagon 
219  Fed.  655,  135  C.  C.  A.  391. 
—Hershey  v.  Latham,  42  Ark.  305. 
-Dawson  v.  Litsev,  10  Bush  408. 
Noland  v.  Barrett,  122  Mo.  181, 
W.  692,  43  Am.  St.  Rep.  572. 
— McKee   r.  Lineberger,  69  N.  C. 


23. 
Co., 
Ark.- 
Mo.- 
26  S. 

As 

24 
Co., 
Ark. 
Ky.- 
Mo.- 
26  S 
N.  C 
217. 

As  to  confirmation  generally,  see 
infra,  XI. 

[a]  By  statute  in  Nebraska  all  sales 
under  writs  of  execution  must  be  re- 
ported and  confirmed.  Bachle  v.  Webb, 
11  Neb.  423,  9  N.  W.  473. 

25.  U.  S. — In  re  Havwood  Wagon 
Co.,  219  Fe.l.  655,  135  "C.  C.  A.  391. 
Haw.— Smith  r.  Pacific  Heights  Rv. 
Co.,  17  Hawaii  96,  affirmed,  205  U.  S. 
285,  27  Sup.  Ct.  527,  51  L.  ed.  803. 
Ky.— Busey  v.  Hardin,  2  B.  Mon.  407. 
Md. — Harrison  r.  Harrison,  1  Md.  Ch. 
331.  Miss. — Redus  r.  Havden,  43  Miss. 
614.  N.  C— Joyner  v.  Futrell,  136  N. 
C.  301,  48  S.  E.  649;  Dula  r.  Seagle, 
98  N.  C.  458,  4  S.  E.  549;  Mebane  f. 
Mebane,  80  N.  C.  34. 

As  to  necessity  for  report  and  con- 
firmation, see   infra,  X,  XI. 

26.  Ark. — Hershey  v.  Latham,  42 
Ark.   305.     Ga.— See"  Civ.   Code,   §5427; 


Fears  v.  S.,  102  Ga.  274,  29  S.  E.  463. 
Ky. — Preston  r.  Breckinridge,  86  Ky. 
619,  6  S.  W.  641;  Dawson  t.  Litsey, 
10  Bush  408;  Forman  r.  Hunt,  3  Dana 
614.  Md. — Andrews  r.  Scotton,  2  Bland 
629,  635.  Minn.— First  Nat.  Bank  v. 
Rogers,  22  Minn.  224.  Mo.— Noland  v. 
Barrett,  122  Mo.  190,  26  S.  W.  692, 
43  Am.  St.  Rep.  572.  N.  M.— Cattle 
Co.  V.  Schofield,  9  N.  M.  136,  49  Pac. 
954.  Tenn.— Lasell  v.  Powell,  7  Coldw. 
277.  See  Johnson  v.  Evans,  1  Tenn. 
Ch.  App.  603.  Vt.— Griffith  V.  Fowler, 
18  Vt.  390,  394. 

27.  McKee  v.  Lineberger,  69  N.  C. 
217. 

fa]  Relationship  of  bidders  at  sher- 
iff's sales  and  judicial  sales  is  alto- 
gether different.  In  the  latter  case  the 
bidder  is  under  the  court's  protection 
and  control,  whereas  in  the  former 
case  the  sheriff  makes  the  sale  by  him- 
self without  any  confirmation  or  other 
act  of  the  court.  McKee  v.  Line- 
berger, 69  N.  C.  217. 

As  to  bidding,  sec  infra,  IX,  K. 

28.  U.  S.— Williamson  t.  Berrv,  8 
How.  495,  547,  12  L.  ed.  1170.  '  Ga. 
Hall  r.  Tavlor,  133  Ga.  606,  66  S.  E. 
478.  Va.— Carr  r.  Carr,  88  Va.  735,  14 
S.  E.  368.  W.  Va.— Hvman  &  Co.  f. 
Smith,  13  W.  Va.  744. 

29.  Head  v.  Clark,  88  Ky.  362,  11 
S.  W.  203. 

30.  U.  S.— Florentine  v.  Barton,  2 
Wall.   210,   17   L.   ed.   783;    Beauregard 
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sometimes  t"hev  are  partly  in  rem,  and  partly  in  personam."  Judicial 
sales  are  involuntary,^-  or  forced  sales  within  the  meaning  of  the 
homestead  laws.^^  The  rule  is  elementary  that  in  a  judicial  s;,l>^  the 
court  is  the  vendor,^*  acting  for  and  in  behalf  of  all  parties  inter- 
ested;^^ although  it  has  been  held  that  it  acts  as  the  agent  of  the 
defendant,^"  and  not  the  plaintiff."  The  officer  designated  to  sell 
acts  as  the  agent  of  the  court  in  executing  the  sale,  under  its  guid- 
ance and  superintendence,^^  and  be  is  not  the  agent  or  under  the 


V.  New  Orleans,  18  How.  497,  15  L.  ed. 
469;  Griguon's  Lessee  v\  Astor,  2  How. 
33  9,  11  L.  ed.  2S3.  Ala.— Satcher  v. 
Satcher's  Admr.,  41  Ala.  26,  91  Am. 
Dec.  498.  Ind. — Kellogg  v.  Tout,  65 
Ind.  146.  la. — Morrow  v.  Weed,  4  Iowa 
77,  66  Am.  Dec.  122.  S.  C— Bofil  v. 
Fisher,  3  Eich.  Eq.  1,  55  Am.  Dec. 
627. 
See  the  title  "Proceedings  in  Rem." 
[a]  The  proceeding  to  subject  real- 
ty of  a  decedent  to  the  payment  of  his 
debts  is  not  in  rem,  or  a  common-law 
proceeding,  but  is  purely  statutory  in 
Oregon.  Stadelman  v.  Miner  (Ore.), 
155  Pac.  708j  712. 

31.  Downing  v.  Palmateer,  1  Mon. 
(Kv.)  64;  Kershaw  v.  Thompson,  4 
Johns.  Ch.  (N.  Y.)  609.  See  Haines 
V    Beach,  3  Johns.  Ch.   (N.  Y.)  459. 

32.  Brady  v.  Carteret  Realty  Co.,  67 
N.  J.  Eq.  641,  60  Atl.  938,  110  Am. 
St.  Rep.  502,  3  Ann.  Cas.  421. 

33.  Lanahan  v.  Sears,  102  U.  S.  318, 
26  L.  ed.  180,  in  Texas. 

34.  U.  S.— Laurel  Oil  &  Gas  Co.  v. 
Galbreath  Oil  &  Gas  Co.,  165  Fed.  162, 
91  C.  C.  A.  196;  Neyada  Nickel  Syn- 
dicate V.  National  Nickel  Co.,  103  Fed. 
391.  Ala.— Howison  v.  Oakley,  118  Ala. 
215,  23  So.  810;  Rome  &  D.  R.  Co.  v. 
Sibert,  97  Ala.  393,  12  So.  69;  Bland  v. 
Bowie,  53  Ala.  152.  Ark.— Wells  v. 
Lenox,  108  Ark.  366,  159  S.  W.  1099; 
Neal  r.  Andrews,  53  Ark.  445,  14  S.  W. 
646;  State  Nat.  Bank  f.  Neel,  53  Ark. 
110,  13  S.  W.  700,  22  Am.  St.  Rep.  185. 
Fla. — Macfarlane  v.  Macfarlane,  50  Fla. 
570,  39  So.  995.  Ga.— Southern  Cotton 
Mills  V.  Ragan,  138  Ga.  504,  75  S.  E. 
611.  111.— Hart  v.  Bureh,  130  111.  426, 
22  N.  E.  831,  6  L.  R.  A.  371.  Ky. 
Hess  V.  Deppen,  125  Ky.  424,  101  S. 
W.  362,  15  Ann.  Cas.  670;  Campbell 
V.  Johnston,  4  Dana  177,  186.  Md. 
Conroy  v.  Carroll,  82  Md.  127,  33  Atl. 
423;  Mackubin  v.  Boarman,  54  Md. 
390;  Schindel  P.  Keedv,  43  Md.  413; 
Hurt  V.   StuU,   4   Md.   Ch.   391;    Glenn 
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v.  Clapp,  11  Gill  &  J.  1.  Mich.— Peir- 
son  V.  Fisk,  99  Mich.  43,  57  N.  W. 
1080.  Miss. — Campe  v.  Saucier,  68 
Miss.  278,  8  So.  846,  24  Am.  St.  Rep. 
273;  Tooley  v.  Kane,  Smed.  &  M.  Ch. 
518.  Neb. — Stephenson  v.  Murdock,  89 
Neb.  818,  132  N.  W.  406;  Neligh  f. 
Keene,  16  Neb.  407,  20  N.  W.  277; 
Parrat  v.  Neligh,  7  Neb.  456.  Pa. 
Armor  v.  Cochrane,  66  Pa.  308.  W.  Va. 
Castleman's  Admr.  v.  Castleman,  67  W. 
Va.  407,  68  S.  E.  34. 

35.  Schindel  v.  Keedy,  43  Md.  413. 

36.  Hess  V.  Deppen,  125  Ky.  424,  lOl 
S.  W.  362,  15  Ann.  Cas.  670  (compelling 
him  to  do  what  it  determines  he  ought 
to  have  done) ;  Cropper  v.  Brown,  76 
N.  J.  Eq.  406,  74  Atl.  987,  139  Am. 
St.  Rep.  770;  Brady  v.  Carteret  Realty 
Co.,  67  N.  J.  Eq.  641,  60  Atl.  938,  110 
Am.  St.  Rep.   502,  3  Ann.  Cas.  421. 

37.  Hess  V.  Deppen,  125  Ky.  424,  101 
S.  W.  362,  15  Ann.  Cas.  670. 

[a]  "The  court  acts  by  authority  of 
the  law  of  the  land,  and  the  plaintiff 
is  in  no  sense  his  principal.  If  the 
court  makes  a  mistake,  it  is  a  mis- 
take of  the  law,  and  not  of  the  plain- 
tiff." Hess  V.  Deppen,  125  Ky.  424, 
101  S.  W.  362,  15  Ann.  Cas.  670. 

38.  U.  S. — Pewabic  Min.  Co,  v.  Ma- 
son, 145  U.  S.  349,  12  Sup.  Ct.  887,  36 
L.  ed.  732;  Nevada  Nickel  Syndicate 
r.  National  Nickel  Co.,  103  Fed.  391. 
Ark.— Sessions  v.  Peay,  23  Ark.  39. 
Fla. — Macfarlane  v.  Macfarlane,  50 
Fla.  570,  39  So.  995.  111.— Bozza  v. 
Rowe,  30  HI.  198,  83  Am.  Dee.  184. 
Md.— Columbia  Paper  Bag  Co.  v.  Carr, 
116  Md.  541,  82  Atl.  442;  Schindel  v. 
Keedy,  43  Md.  413;  Bolgiano  v.  Cooke, 
19  Md.  375;  Anderson  v.  Foulke,  2 
Har.  &  G.  346.  Mich.— Peirson  v.  Fisk, 
99  Mich.  43,  57  N.  W.  1080.  Miss. 
Tooley  v.  Kane,  Smed.  &  M.  Ch.  518. 
Mo.— Blickensderffer  v.  Hauna,  231  Mo. 
93  132  S.  W.  678.  Neb. — Stephenson 
i;. 'Murdock,  89  Neb.  818,  132  N.  W. 
406;    Parrat   v.    Neligh,   7     Neb.     456. 
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control  of  cither  party.^°    The  parties  to  the  sale  are  the  eonrt  order- 
ing and  approving  the  sale  on  one  side  and  the  bidder  on  the  other.'*" 

m.  CONDITIONS  PRECEDENT  TO  DECREE  OR  ORDER  OF 
SALE.  —  A.  In  General.  —  Various  prerequisites  to  a  decree  of  sale 
have  been  held  to  be  necessary,*^  but  a  compliance  with  them  may  be 
v/aived  by  the  parties.*^ 

B.  Neoesrity  for  Le\t'.  —  No  formal  levy  is  necessary  where  the 
decree  itself  designates  the  property  to  be  sold.*^ 

C.  Removing  Clouds  and  Impedotents  to  S.vle,  and  Ascertain- 
ing Liens.  —  It  is  sometimes  required  that  before  a  sale  is  decreed, 
any  cloud  on  the  title  or  impediment  to  a  fair  sale  be  removed  so 
far  as  practicable  to  do  so,  in  order  that  the  property  may  be  sold 
to  the  best  advantage.^*  Conflicting  equities  to  the  property  should 
be  first  settled,"*^  and  where  liens  or  other  incumbrances  upon  the 
property  about  to  be  sold  exist,  such  liens  and  incumbrances,  their 
amounts  and  priorities  must  be  first  ascertained  and  determined.*^ 


Pa. — Armstrong's  Appeal,  68  Pa.  409; 
Armor  v.  Cochrane,  66  Pa.  308.  W.Va. 
Castleman's  Admr.  v.  Castleman,  67  W. 
Va.  407,  68  S.  E.  34. 

39.  Pewabie  Min.  Co.  v.  Mason,  145 
U.  S.  349,  12  Sup.  Ct.  887,  36  L.  ed. 
732.  But  see  Stewart  r.  Garvin,  31 
Mo.  36;  Neal  v.  Stone,  20  Mo.  294. 

40.  Ky. — Dawson  v.  Litsev,  10  Bush 
408.  Md.— Bolgiano  v.  Cooke,  19  Md. 
375;  Glenn  V.  Clapp,  11  Gill  &  J.  1; 
Hurt  V.  Stull,  4  Md.  Ch.  391;  Andrews 
V.  Scotton,  2  Bland  629.  Mo.— Blick- 
ensderflfer  v.  Hanna,  231  Mo.  93,  132 
S.  W.  678.  Neb.— Parrat  v.  Neligh,  7 
Neb.  456.  Pa. — Armor  v.  Cochrane,  66 
Pa.  308. 

41.  See  infra,  this  section. 

42.  Kennedy  r.  Bank  of  Ga.,  8  How. 
(U.  S.)  586,  12  L.  ed.  1209. 

fa]  A  consent  decree  of  sale  is  a 
waiver  of  all  technical  objections  to 
the  order  of  sale,  in  so  far  as  to  a 
compliance  with  the  necessary  prerequi- 
sites thereof.  Kennedy  v.  Bank  of 
Ga.,  8  How.  (U.  S.)  586,  12  L.  ed. 
1209. 

43.  TJ.  S. — Lesamis  v.  Greenberg,  223 
Fed.  449,  140  C.  C.  A.  481.  Ind.— Ew- 
ing  V.  Hatfield,  17  Ind.  513.  Kan. 
Smith  V.  Burnes,  8  Kan.  197.  Ore. 
German  Sav.  &  Loan  Soc.  v.  Kern,  38 
Ore.  232,  62  Pac.  788,  63  Pac.  1052; 
Bank  of  B.  C.  r.  Page,  7  Ore.  454. 

See  also  the  title  "Judgments  and 
Decrees,  Enforcement  of." 

44.  Thomas  v.  Farmers'  Nat.  Bank, 


86  Va.  291,  9  S.  E.  1122;  Hoge  r.  Jun- 
kin,  79  Va.  220,  231;  Shultz  v.  Hans- 
brough,  33  Gratt.  (74  Va.)  567;  Peers 
r.  Barnett,  12  Gratt.  (53  Va.)  410, 
416. 

[a]  If  the  party  knows  of  a  cloud 
and  does  not  communicate  it  to  the 
officer,  he  cannot  interpose  an  objection 
on  that  ground  upon  ratification  of  the 
sale.  Cunningham  v.  Schley,  6  Gill 
(Md.)   207. 

As  to  objections  to  confirmation  gen- 
erally, see  infra,  XI,  J. 

45.  Hall  V.  English,  47  Ga.  511. 

46.  XJ.  S.— United  States  Bank  v. 
Ritchie,  8  Pet.  128,  8  L.  ed.  890.  Ga. 
See  Smith  v.  Roberts,  106  Ga.  409,  32 
S.  E.  375.  Va.— Sims  v.  Tyrer,  96  Va. 
14,  30  S.  E.  443;  Bristol  Iron  &  Steel 
Co.  V.  Caldwell,  95  Va.  47,  27  S.  E. 
838;  Alexander  v.  Howe,  85  Va.  198, 
7  S.  E.  248;  Shultz  v.  Hansbrough,  33 
Gratt.  (74  Va.)  567;  Horton  r.  Bond, 
28  Gratt.  (69  Va.)  815;  Buchanan  v. 
Clark,  10  Gratt.  (51  Va.)  164;  Cole's 
Admr.  v.  McRae,  6  Rand.  (27  Va.)  644. 
W.  Va.— Lough  r.  Michael,  37  W.  Va. 
679,  17  S.  E.  181;  Payne  f.  Webb,  23 
W.  Va.  558;  Beatv  v.  Veon,  18  W.  Va. 
291;  Marling  v.  Robrecht,  13  W.  Va. 
440;  Anderson  v.  Nagle,  12  W.  Va.  98; 
Rohrer  v.  Trayers,  11  W.  Va.  146; 
Wilev  V.  Mahod,  10  W.  Va.  206.  See 
Long  V.  Perine,  41  W.  Va.  314,  23  S. 
E.  611. 

[al  Reference. — Where  there  are  but 
two  lions,  a  reference  is  not  necessary. 
Anderson  c.  Nagle,  12  W.  Va.  98. 
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But  this  rule  is  not  always  followed/^  and  has  no  application  to  a 
decree  for  the  rental  of  the  premises,*^  or  to  a  decree  for  the  sale  of 
lands  made  under  a  deed  of  trust  or  mortgage  where  the  parties  have 
contracted  for  a  sale  without  an  account  of  liens  and  no  question  is 
raised  as  to  priority  of  the  liens."^  There  may,  however,  be  a  waiver 
of  the  right  to  have  the  debts  ascertained  and  their  priorities  taken.^« 

D.  That  Rent  Will  Not  Pay  Judgment  in  Limited  Time.  —  Some 
statutes  make  it  a  condition  precedent  to  the  sale  of  lands  for  the 
satisfaction  of  liens,  that  all  the  land  of  the  debtor  liable  therefor 
win  not  produce  rent  sufficient  to  discharge  the  liens  within  a  stated 
time.^^  The  manner  by  which  this  fact  shall  be  determined  is  not 
prescribed  by  the  statute.^"  It  may  be  determined  through  a  court 
commissioner.^^  The  full  amount  of  the  debtor's  property  subject  to 
the  liens  must  be  ascertained.^*  If  after  a  decree  of  rental,  it  appear 
the  rent  is  insufficient  to  pay  the  liens  within  the  time  limited,  the 
decree  may  be  set  aside  and  a  sale  decreed.^^ 

E  Protecting  Interest  of  Tenant.  —  Before  decreeing  a  sale  of 
land,  the  court  should,  it  has  been  held,  inquire  into  and  protect  the 


Recital  in  decree,  see  infra,  IV,  D,  5. 

47.  Bristow  v.  Peters,  6  Ky.  L.  Eep. 
300. 

fa]  Discretionary  with  the  court. 
Dayton,  X.  &  B.  E.  Co.  v.  Lewton,  20 
Ohio  St.  401. 

48.  Douglass  v.  McCoy,  24  W.  Va. 
722. 

49.  Artrip  v.  Rasnake,  96  Va.  277, 
31  S.  E.  4. 

50.  Neb.— Craig  v.  Stevenson,  15 
Neb.  362,  18  N.  W.  510.  Va.— Craw- 
ford V.  Weller,  23  Gratt.  (64  Va.)  835, 
as  where  the  debtor  consented  to  the 
sale  -without  their  ascertainment. 
W.  Va.— Parsons  v.  Thornburg,  17  W. 
Va.  356. 

[a]  Objection  in  Appellate  Court. 
However  erroneous  a  decree  to  sell 
lands  before  an  account  of  liens  may 
be,  yet  if  the  sale  was  so  made,  and 
a  resale  is  ordered  because  of  the  pur- 
chaser's failure  to  pay,  it  is  too  late 
for  the  latter  for  the  first  time  and 
in  an  appellate  court  to  make  the  ob- 
jection. Eedd  V.  Dyer,  83  Va.  331,  2 
S.  E.  283,  5  Am.  St.  Eep.  272. 

51.  Etter  v.  Scott,  90  Va.  762,  19 
S.  E.  776;  Kennerly  v.  Swartz,  83  Va. 
704,  3  S.  E.  348;  Muse  f.  Friedenwald, 
77  Va.  57;  Horton  v.  Bond,  28  Gratt. 
(69  Va.)  815;  Ewart  v.  Saunders,  25 
Gratt.  (66  Va.)  203;  Dunfee  v.  Childs, 
45  W.  Va.   155,  30  S.  E.  102;  Newlon 
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V.  Wade,  43  W.  Va.  283,  27  S.  E.  244; 
Eose  &  Co.  V.  Brown,  11  W.  Va.  122. 
As  to  renting  property  pending  sale, 
see  infra,  XIV. 

[a]  If  no  inquiry  is  asked  by  the 
parties,  there  may  be  a  decree  of  sale 
without  it.  Ewart  v.  Saunders,  25  Gratt. 
(66  Va.)   203. 

[b]  To  entitle  one  to  have  his  land 
rented  he  must  exercise  reasonable  dil- 
igence in  claiming  the  privilege  in  the 
court  below  before  the  decree  of  sale 
is  entered.  Arnold  v.  Casner,  22  W. 
Va.  444;  Hill  v.  Moorehead,  20  W.  Va. 
429;  Eose  &  Co.  v.  Brown,  11  W.  Va. 
122.  But  see  Newlon  v.  Wade,  43  W. 
Va.  283,  27  S.  E.  244. 

52.  Ewart  v.  Saunders,  25  Gratt. 
(66  Va.)    203. 

[a]  How  Ascertained.— The  insuffi- 
ciency of  the  rents  and  profits  to  sat- 
isfy the  judgment  within  the  statutory 
period  may  be  shown  by  the  pleadings, 
by  the  admissions  of  the  parties,  by 
evidence  taken  or  by  the  report  of  a 
commissioner  on  inquiry  ordered.  Hor- 
ton V.  Bond,  28  Gratt.  (69  Va.)  815, 
825. 

53.  Ewart  V.  Saunders,  25  Gratt.  (66 
Va.)   203. 

54.  Newlon  v.  Wade,  43  W.  Va.  283, 
27  S.  E.  244. 

55.  Kennerly  V.  Swartz,  83  Va.  704, 
3  S.  E.  348. 
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interpsl  oT  a  tenant  in  possession  under  a  lease  made  prior  to  judg- 
ment.-'^'* 

F.  Assignment  op  Dower.  —  Before  decreeing  a  sale  of  the  realty 
of  a  husband,  the  widow's  dower  must  be  assigned  in  kind  if  prac- 
ticable.'^^ If  such  is  impracticable,  it  may  be  dispensed  with  and  somo 
other  mode  adoptcd.^^ 

IV.  JUDGMENT,  DECREE  OR  ORDER  OP  SALE.  — A.  Neces- 
sity FOR.  —  Before  there  can  be  a  valid  judicial  sale,  there  must  be 
an  order  or  decree  of  court  authorizing  it.^* 

B.    Presumption  as  to.  —  The  existence  of  an  order  of  sale  may  be 


56.  Moore  v.  Bruce,  85  Va.  139,  145, 
7  S.  E.  195. 

57.  Wilson  v.  Branch,  77  Va.  65,  46 
Am.  Rep.  709;  White  v.  White,  16 
Gratt.  (57  Va.)  264,  80  Am.  Dec.  706; 
Blair  v.  Thompson,  11  Gratt.  (52  Va.; 
441. 

[a]  A  decree  of  sale  reserving  the 
right  thereafter  to  make  suitable  pro- 
vision for  the  dower  rights  of  the  wid- 
ow is  erroneous.  Wilson  v.  Branch,  77 
Va.  65,  46  Am.  Kep.  709. 

58.  Wilson  v.  Branch,  77  Va.  65,  46 
Am.  Eep.  709. 

See  generally  the  title  **DoWCr,  Pro- 
ceedings To  Recover." 

59.  U.  S.— Minnesota  Co.  V.  St.  Paul 
Co.,  2  Wall.  609,  17  L.  ed.  886;  Brig- 
nardello  V.  Gray,  1  Wall.  627,  17  L, 
ed.  G92;  Laurel  Oil  &  Gas  Co.  v.  Gal- 
breath  Oil  &  Gas  Co.,  165  Fed.  162,  91 
C.  C.  A.  196.  Ala.— Sayre  v.  Elyton 
Land  Co.,  73  Ala.  85;  Gilchrist  r. 
fehackleford,  72  Ala.  7.  Ga.— Doyle  v. 
African  Methodist  Church,  43  Ga.  400. 
Ky. — Smith  v.  Commonwealth  L.  &  L. 
Co.,  172  Ky.  607,  189  S.  W.  912.  La. 
]\[allard  v.  Dejan,  45  La.  Ann.  1270,  14 
So.  238.  Md.— Fox  f.  Reynolds,  50  Md. 
564.  Mich. — Houlihan  v.  Fogartv,  102 
Mich.  492,  127  N.  W.  793.  Mo.— Burn- 
ham  f.  Hitt,  143  Mo.  414,  45  S.  W. 
368;  Uelton  v.  Fiteh,  125  Mo.  281,  28 
S.  W.  612;  Hughes  v.  Hughes,  72  Mo. 
136;  Evans  r.  Snyder,  64  Mo.  516.  But 
see  Tutt  v.  Boyer",  51  Mo.  425,  criticised 
in  Evans  v.  Snvder,  supra.  Mont. 
Plains  L.  &  I.  Co.*  r.  Lvnch,  38  Mont. 
271,  99  Pac.  847,  129  Am.  St.  Rep.  645; 
Broadwater  v.  Richards,  4  IMont.  80,  2 
Pac.  54G.  Neb.— Maul  v.  Hcllman,  39 
Neb.  322,  58  N.  W.  112;  Parrat  r.  Ne- 
iigh,  7  Neb.  456.  N.  H.— Foster  v. 
Huntington,  5  N.  H.  108.  N.  J.— Com- 
pare Campbell  v.  Parker,  59  N.  J.  Eq. 


342,  45  Atl.  116.  Ohio.— Rhonemus  v. 
Corwin,  9  Ohio  St.  366;  Goforth's  Les- 
see V.  Longworth,  4  Ohio  129,  19  Am. 
Dec.  588;  Tiernan  i:  Beam,  2  Ohio  383, 
15  Am.  Dec.  557.  Tenm — Ex  parte 
Kirkman,  3  Head  517,  but  the  court 
may  confirm  such  a  sale  in  some  cases. 
See  Mason  v.  Tinsley,  1  Tenn.  Ch.  154, 
where  a  father  sold  the  realty  of  his 
infant  children  without  an  order  of  the 
court  and  filed  a  bill  to  have  the  sale 
confirmed.  The  court  would  not  enter- 
tain such  application  until  the  pro- 
ceeds were  first  brought  into  court. 
Tex.— Ball  v.  Collins,  5  S.  W.  622;  Tip- 
pett  V.  Mize,  30  Tex.  361,  94  Am.  Dec. 
;il3;  Cruse  v.  O'Gwin,  48  Tex.  Civ. 
App.  48,  106  S.  W.  757;  Teague  v. 
Swasey,  46  Tex.  Civ.  App.  151,  102  S. 
W.  458;  O'Connor  v.  Vineyard  (Tex. 
Civ.  App.),  43  S.  W.  55.  Vt.— Doolit- 
tie  v.  Holton,  28  Vt.  819,  67  Am.  Dec. 
745.  W.  Va.— First  Nat.  Bank  r.  Hver, 
46  W.  Va.  13,  32  S.  E.  1000;  Houston 
V.  McCluney,  S  W.  Va.  135. 

[a]  A  sale  before  the  filing  and  en- 
try of  the  order  of  sale  is  irregular,  and 
will  be  set  aside  at  the  instance  of 
any  interested  party.  Farmers'  &  Mil- 
ler's Bank  v.  Luther,  14  Wis.  96. 

[h]    Where  land  was  sold  by  consent 

of  all  parties  under  an  order  of  the 
superior  court  and  no  decree,  or  pro- 
cess of  sale  issued  from  the  district 
court,  the  parties  consenting  are  bound 
by  the  sale  except  foj  good  reason. 
International  Trust  Co.  v.  Keokuk  Elec- 
tric Street  Rv.  Co.,  90  Iowa  90,  57  N. 
W.   712. 

[c]    An  agreement  of  the  parties  as 

to  a  sale  by  the  sheriff  and  the  terms 
thereof  cannot  confer  authority  to  sell 
without  an  order  of  the  court.  Doyle 
r.  African  Methodist  Church,  43  Ga. 
400. 
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presumed  in  the  absence  of  record  evidence,*"'  or  from  an  order  of 
confirmation.'^^  In  the  absence  of  evidence  that  an  order  of  sale  issued 
without  a  judgment  or  decree,  it  will  be  presumed  the  order  was 
properly  made.*'^ 

C.  Jurisdiction.  —  To  constitute  a  valid  judicial  sale,  the  court 
must  have  jurisdiction  to  order  or  decree  the  sale''^  which  must  have 
been  legally  acquired.^*  A  county  court  of  one  county  which  has 
acquired  jurisdiction  may  order  the  sale  of  lands  in  another  county 
in  the  state,''^  but  courts  in  one  state  are  without  jurisdiction  to 
decree  the  sale  of  land  in  another  state,^^  unless  to  the  extent  that 
they  may  make  their  decree  effective  by  compelling  persons  within 
their  jurisdiction  to  make  a  conveyance.^'^ 

D.  Form  and  Contents.  —  1.  In  General.  —  The  decree  or  order 
of  sale  must  comply  with  any  statutory  requirement,*'^  as  well  as  any 
requirements  laid  down  in  the  deed  of  trust,  or  other  written  docu- 
ment authorizing  the  sale;*'^  and  it  must  conform  to  the  case  set  out 
in  the  petition/"  The  decree  should  specifically  direct  the  officer 
what  to  do  in  making  the  sale,  without  leaving  him  to  draw  con- 
clusions from  other  sources  of  information.''^ 


60.  Iglehart  v.  Armiger,  1  Bland 
(Md.)  519;  Doolittle  v.  Holton,  28  Vt. 
819,  67  Am.  Dec.  745. 

61.  Arnold  v.  Hodge,  20  Tex.  Civ. 
App.   211,   49   S.   W.   714. 

[a]  The  record  of  the  confirmation 
may  be  presumptive  of  the  issuance  of 
an  order  of  sale.  Bartley  v.  Harris,  70 
Tex.  181,  7  S.  W.  797;  Arnold  v.  Hodge, 
20  Tex.  Civ.  App.  211,  49  S.  W.  714. 

62.  Parrat  v.  Neligh,  7  Neb.  456. 

63.  U.  S. — Gila  Bend  Eeservoir  Co. 
V.  Gila  Water  Co.,  205  U.  S.  279,  27 
Sup.  Ct.  495,  51  L.  ed.  801;  Thaw  v. 
Eitehie,  136  U.  S.  519,  10  Sup.  Ct.  1037, 
34  L.  ed.  531;  Beauregard  v.  New  Or- 
leans, 18  How.  497,  15  L.  ed.  469;  Will- 
iamson V.  Berry,  8  How.  495,  12  L.  ed. 
1170;  Grignon's  Lessee  v.  Astor,  2 
How.  319,  11  L.  ed.  283.  111.— Mulvey 
V.  Carpenter,  78  HI.  580;  Chambers  v. 
Jones,  72  HI.  275.  Mo.— Carder  v. 
'  --hertson,  100  Mo.  269,  13  S.  W.  88, 
jf*  Am.  St.  Rep.  548.  Tex.— Texas  & 
P.  R.  Co.  V.  Gay,  86  Tex.  571,  26  S.  W. 
599. 

[a]  A  statute  conferring  power  to 
order  a  sale  of  property  owned  in  com- 
mon where  a  sale  will  be  more  advan- 
tageous than  partition  does  not  confer 
power  to  order  a  sale  to  pay  debts. 
Vail  V.  Hammond,  60  Conn.  374,  22  Atl. 
954,  25  Am.  St.  Rep.  330. 
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64.  Shriver  's  Lessee  v.  Lynn,  2  How. 
(U.  S.)   43,  60,  11  L.  ed.  172. 

65.  Klaus  V.  Campbell-Ratcliff  Land 
Co.  (Okla.),  150  Pac.  676;  Dewalt  v. 
Cline,  35  Okla.  197,  128  Pac.  121. 

66.  U.  S.— McGoon  v.  Scales,  9  Wall. 
23,  19  L.  ed.  545;  Watts  v.  Waddle,  6 
Pet.  389,  8  L.  ed.  437.  Ky.— Sneed  v. 
Ewing,  5  J.  J.  Marsh.  460.  N.  Y.— Haw- 
ley  V.  James,  7  Paige  Ch.  213,  32  Am. 
Dec.  623.  Va. — Wimer  v.  Wimer,  82 
Va.  890,  5  S.  E.  536,  3  Am.  St.  Rep. 
126;  Gibson  v.  Burgess,  82  Va.  650; 
Poindexter  v.  Burwell,  82  Va.  507.  See 
Barger  v.  Buckland,  28  Gratt.  (69  Va.) 
850.  W.  Va.— Wilson  v.  Braden,  48  W. 
Va.  196,  36  S.  E.  367. 

67.  See  generally  the  titles  ''Juris- 
diction ; "   * '  Mortgages. ' ' 

68.  See  generally  the  statutes. 

69.  Campbell  v.  Johnston,  4  Dana 
(Ky.)   177. 

[a]  Conformity  to  Contract. — A  de- 
cree directing  a  sale  at  a  different 
place,  or  a  different  and  less  effective 
mode  of  advertising  is  erroneous.  Camp- 
bell   V.    Johnston,    4    Dana    (Ky.)    177. 

70.  Ark.— Mays  v.  Rogers,  37  Ark. 
155.  Miss. — Williams  v.  Childress,  25 
Miss.  78.  W.  Va. — First  Nat.  Bank  V. 
Hyer,  46  W.  Va.  13,  32  S.  E.  1000. 

71.  Meyer  v.  Covington,  103  Ky. 
546,  45  S.  W.  769. 
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2.  Designation  of  Officer.  —  The  decree  should  designate  tho  offi- 
cer who  is  to  make  the  sale."- 

3.  Directing  Bond.  —  The  decree  should  require  a  bond  and  fix 
the  penalty  thereuf," '  but  a  failure  to  do  so  is  not  reversible  error/* 

4.  Description  of  Property  To  Be  Sold.  —  The  decree  or  order  of 
sale  is  generally  required  to  describe  the  property  to  be  sold/^  although 
in  some  jurisdictions,  this  requirement  is  regarded  as  directory  mere- 
ly to    The  description  of  the  property  must  be  sufficiently  certain  to 


Form  for  order  for  sale  of  premises 
in  partition,  see  9  Standard  Proc.  923. 

[a]  Implying  Duty  To  Convey. 
"The  direction  to  sell  and  take  the 
bond  and  mortgage  from  the  purchaser 
imparts  the  duty  of  conveying  to  such 
purchaser."  Peake  V.  Young,  40  S.  C. 
41,  54,  18  S.  E.  237. 

72.  See  Mechanics'  S.  &  B.  Loan 
Assn.  V.  O 'Conner,  29  Ohio  St.  651. 

[a]  Direction  to  Officer. — Where  the 
order  of  sale  was  directed  to  the  sheriff, 
but  a  commissioner  to  sell  was  named 
therein  and  he  actually  made  the  sale, 
the  direction  of  the  order  to  the  sheriff 
was  a  harmless  irregularity.  Taylor 
V.  Ellenberger,  6  Cal.  Unrep.  Cas.  725, 
65  Pac.  832. 

[b]  Showing  Capacity. — A  decree 
that  A.  B.  sell,  without  showing  in 
what  capacity  or  office  he  is  to  sell,  is 
improper.  Rucker  v.  Moore,  1  Heisk. 
(Tenn.)  726. 

[c]  Where  a  regular  master  commis- 
sioner is  ordered  to  sell,  the  name  of 
the  officer  need  not  appear  in  the  de- 
cree, at  least  it  is  too  late  to  object 
after  confirmation  of  the  sale.  Me- 
chanics' S.  &  B.  Loan  Assn.  v.  O 'Con- 
ner, 29  Ohio  St.  651. 

Who  may  be  designated,  see  infra. 
JX,  B. 

73.  Neeley  v.  Rulers,  26  W.  Va.  686, 
even  though  the  statute  contains  a 
similar  requirement. 

[a]  A  decree  directing  the  execu- 
tion of  the  bond  before  any  person 
other  than  that  named  in  the  statute 
is  erroneous,  but  may  be  amended  by 
the  appellate  court.  Southwestern  Va, 
Mineral  Co.  v.  Chase,  95  Va.  50,  27  S. 
E.  826.  As  to  amendment  generally, 
see  infra,  TV,  G. 

74.  Cooper  v.  Daugherty,  85  Va.  343, 
7  S.  E.  387;  McAllister  V.  Bodkin,  76 
Va.  809. 

[a]    E£fect  on  Bights  of  Purchaser. 


Where  the  statute  requires  a  bond, 
but  the  court  did  not  require  the  offi- 
cer selling  to  give  such  bond,  the  ncg- 
iect  of  the  court  does  not  affect  the 
rights  of  an  innocent  purchaser  in  a 
collateral  suit  after  such  sale  had  been 
iluly  confirmed.  Norman  v.  Olney,  64 
Mich.  553,  31  N.  W.  555;  Fender  u. 
Powers,  62  Mich.  324,  28  N.  W.  880; 
Drake  r.  Kinsell,  38  Mich.  232;  Nich- 
oll  V.  Nicholl,  8  Paige  (N.  Y.)   349. 

75.  TJ.  S.— See  Railroad  Co.  v.  Swa- 
sev,  23  Wall.  405,  23  L.  ed.  136.  Cal. 
Gaskill  f.  Moore,  4  Cal.  233.  Ga. 
Davie  v.  McDaniel,  47  Ga.  195.  Ky. 
Terry  r.  Swinford,  19  Ky.  L.  Rep.  712, 
41  S.  W.  553;  Ross  v.  Adams,  13  Bush 
370.  Mo.— Melton  v.  Fitch,  125  Mo. 
281,  28  S.  W.  612.  Nebi— Beatrice 
Paper  Co.  v.  Beloit  Iron  Works,  46 
Neb.  900,  65  N.  W.  1059.  Tex.— Me- 
Bee  V.  Johnson,  45  Tex.  634.  W.  Va. 
Waldron  v.  Harvey,  54  W.  Va.  608, 
46  S.  E.  603,  102  Am.  St.  Rep.  959. 
Eng. — Dixon  v.  Pyner,  14  Jur.  217,  7 
Hare  331,  68  Eng.  Reprint  135;  Knott 
r.  Cottee,  27  Beav.  33,  54  Eng.  Reprint 
13;  Cobden  v.  Maynard,  1  N.  R.  354; 
In  re  Garmeson,  21   Wkly.  Rep.   98. 

[al  Identification  of  Property. — The 
property  to  be  sold  must  be  judicially 
identified  by  the  court  before  it  can  be 
judicially  sold.  It  is  not  sufficient  to 
refer  to  a  master  to  ascertain  and  re- 
jiort  the  facts.  Railroad  Co.  v.  Swasey, 
23  Wall.  (U.  S.)  405,  23  L.  ed.  136. 

fb]  An  order  of  court  directing  the 
sale  of  all  the  lands  of  a  decedent  is 
not  void  for  failure  to  describe  the 
property.  Kulbreth  v.  Drew  Co.  Tim- 
ber Co.   (Ark.),  188  S.  W.  810. 

76.  Davie  v.  McDaniel,  47  Ga.  195; 
Robertson  v.  Johnson,  57  Tex.  62; 
Davis  V.  Touchstone,  45  Tex.  490;  Mc- 
Bee  r.  Johnson,  45  Tex.  634;  Kleinecke 
r.  Woodward,  42  Tex.  311;  Wells  r. 
Polk,  36  Tex.  120;  Norwood  v.  Snell 
(Tex.  Civ.  App.),  69  S.  W.  642. 
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identify  it,"  bnt  it  is  sufficient  to  refer  to  the  petition  or  other  docu- 
ment in  the  case  which  properly  describes  iV^  A  mere  clerical  error 
in  the  description  in  the  order  of  sale  will  not  vitiate  the  entire  pro- 
ceeding? where  the  other  papers  in  the  case  correctly  describe  the 
premises.''^ 

5.    Priorities  and  Amount  of  Debts.  —  The  decree  is  sometimes  re- 
quired to  show  upon  its  face  the  amount  and  priority  of  all  debts  and 


77  U.  S.— Railroad  Co.  v.  Swasey, 
23  Wall.  405,  23  L.  ed.  136.  111.— Til- 
ton  V.  Pearson,  67  111.  App.  372  Ky. 
Noland  V.  Noland's  Admr.,  12  Bush  426; 
Harrison's  Exrx.  v.  Taylor,  19  Ky.  L 
Eop.  1191,  43  S.  W.  723;  Bartlett's 
Admr.  V.  Gray,  4  Ky.  L.  Rep.  615.  Mo. 
Meltonr.  Fitch,  125  Mo^  281,  28  S^W. 

f,!"  N.  C— Blythe  v.  Hoots,  i2  W.  <-• 
575'  Ohio.— Ream  v.  Wolls,  61  Ohio 
St.  "131,  55  N.  E.  176.  Tex.-HermaBn 
f.  Likens,  90  Tex.  448,  39  S.  W  282, 
rcverswn  37  S.  W.  981;  AUday  v.  Whit- 
taker,  66  Tex.  669,  1  S^  W.  794;  Gra- 
ham r.  Hawkins,  38  Tex.  628.  See 
Aldridge  v.  Pardee,  24  Tex.  Civ.  App. 
254,  60  S.  W.  789,  affirmed,  97  Tex. 
709. 

fal  Illustrations.— A  description  as 
"part  of  the  west  half  of  the  north- 
west quarter  of  section  nineteen,  town 
ship  21,  range  11,  containing  seventy 
two  acres  in  Vermillion  county"  is  in 
sufScient.  Tilton  V.  Pearson,  67  ill 
App.   372. 

[b]  A  description  "beginning  at 
Pike  street  on  the  east  side  of  York 
street,  in  this  city,  running  thence 
north  2961/j  feet,  more  or  less"  is  in- 
sufficient. Meyer  f.  Covington,  103  Ky. 
546,  45  S.  W."  769. 

[c]  By  Name  of  Owner.— A  descrip- 
tion directing  the  sale  of  ' '  the  lands  and 
mills  belonging  to  the  estate  of  T.  M. 
deceased"  is  sufficient.  Monk  v. 
Home,  38  Miss.  100,  75  Am.  Dec.  94. 

fdl  By  Name  by  Wliich  Land  Is 
Known. — An  order  describing  the  land 
to  be  sold  "as  three  hundred  and  twen- 
ty acres  of  land  known  as  the  head- 
right  of  W.  H.  M."  sufficiently  de- 
scribes the  land.  Robertson  v.  .John- 
son, 57  Tex.  62.  To  same  effect,  see 
Flenner  v.  Walker,  5  Tex.  Civ.  App. 
145,  23  S.  W.  1029. 

[e]  By  Name  of  Vendor. — A  descrip- 
tion of  the  laud  as  320  acres  "bought 
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from  J.   A.   Davis,"  held  to  be   suffi- 
cient.     Davis   V.    Touchstone,  45    Tex. 

490. 

[f]  Reference  to  a  lease  describing 
the  property,  sufficient.  Gaskill  v. 
Moore,  4  Cal.  233.  But  see  Terry  v. 
Swinford,  19  Ky.  L.  Rep.  712,  41  S.  W. 
553. 

79.  Ark, — Montgomery  v.  Johnson, 
31  Ark.  74.  Mo. — Adams  v.  Larrimore, 
51  Mo.  130.  Mont.— Plains  L.  &  I.  Co. 
v.  Lynch,  38  Mont.  271,  99  Pac.  847, 
129  Am.  St.  Rep.  645.  Tex.— Crawford 
V  McDonald,  88  Tex.  626,  33  S.  W. 
325;  Hurley  v.  Barnard,  48  Tex.  83; 
Ferguson  v.  Templeton  (Tex.  Civ. 
App.),  32  S.  W.   148. 

Contra,  Meyer  v.  Covington,  103  Ky. 
546,  45  S.  W.  769;  Lawless  -;;.  Barger,'9 
Bush    (Ky.)    665. 

79.  111.— Schnell  v.  Chicago,  38  111. 
382,  87  Am.  Dee.  304.  Minn.— See 
Buntin  v.  Root,  66  Minn.  454,  69  N. 
W.  330.  Mont.— Plains  L.  &  I.  Co.  v. 
Lynch,  38  Mont.  271,  99  Pac.  847,,  129 
Am.  St.  Rep.  645. 

[a]  Wrong  Eange. — A  clerical  er- 
ror in  describing  the  land  as  in  range 
25  instead  of  26  in  the  order  will  not 
vitiate  the  entire  proceeding  where  the 
estate  was  interested  only  in  the  tract 
of  land  to  be  sold  and  where  the  peti- 
tion, notices  of  sale,  order  of  confirm- 
ation and  the  deed  correctly  described 
the  land  and  the  order  of  sale  referred 
to  the  petition.  Plains  L.  &  I.  Co.  v. 
Lvueh,  38  Mont.  271,  99  Pac.  847,  129 
Am.  St.  Rep.  645. 

[b]  Wrong  County.— A  mistake  by 
misdirection,  merely  describing  land 
situate  in  one  county  when  in  fact  it 
was  in  another,  did  not  render  it  im- 
possible to  ascertain  whether  its  local- 
ity could  be  truly  ascertained  through 
the  description  contained  in  the_  order 
when  considered  as  a  whole.  Lindsay 
V,  Jaffray,  55  Tes.  626. 
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all  liens  charged  on  the  property,®"  and  the  persons  to  whom  they  are 
to  be  i)aid.''' 

6.  Allowing  Time  for  Redemption.  —  In  some  states  it  is  required 
that  the  decrt'C  contain  a  provision  allowing  the  defendant  time  for 
payment   of   the   amount    charged   upon   the   property   before   sale.^^ 

7.  Notice  and  Advertisement. -•'  —  "Where  judicial  sales  are  not 
regulated  by  statute,  the  judgment  or  decree  therefor  must  direct 
the  manner  of  giving  of  notice.***  This  is  sometimes  required  by  stat- 
ute which  is  mandatory.''^     If  the  notice  is  directed  to  be  published 


80.  U.  S. — Railroad  Co.  v.  Swasev, 
2S  Wall.  405,  23  L.  ed.  136.  Tenn. 
Young  V.  Young,  12  Lea  335;  Lewis  v. 
Baker,  1  Head  385.  Va. — laege  v.  Bos- 
eieux,  15  Gratt.  (56  Ya.)  83,  183,  76 
Am.  Dec.  189.  W.  Va.— Hull's  Admr. 
'V.  Hull's  Heirs,  35  W.  Va.  155,  13  S. 
E.  49,  29  Am.  St.  Rep.  800;  Hart  v. 
Hart,  31  W.  Va.  688,  8  S.  E.  562;  Mc- 
Cleary  v.  Grantham,  29  W.  Va.  301,  311, 
11  S.  E.  949;  Kanawha  Valley  Bank  v. 
Wilson,  25  W.  Va.  242;  Anderson  ;;. 
Nagle,  12  W.  Va.  98. 

[a]  A  reference  to  a  report  for  these 
facts  is  insufficient,  especially  where 
the  report  is  complicated.  Hull's 
Admr.  v.  Hull's  Heirs,  35  W.  Va.  155, 
13  S.  E.  49,  29  Am.  St.  Rep.  800;  Hart 
V.  Hart,  31  W.  Va.  688,  8  S.  E.  562; 
McCleary  v.  Grantham,  29  W.  Va.  301, 
311,  11  S.  E.  949;  Kanawha  Valley 
Bank  v.  Wilson,  25  W.  Va.  242. 

[b]  A  decree  that  the  fund  be  paid 
into  court  where  the  priorities  will  be 
determined  afterwards  is  improper, 
laege  v.  Bossicux,  15  Gratt.  (56  Va.) 
83,  103,  76  Am.  Dec.  189. 

Ascertaining  liens  as  prerequisite  to 
decree  see  aupra,  III,  C. 

8L  Hull's  Admr.  r.  Hull's  Heirs,  35 
W.  Va.  155,  13  S.  E.  49,  29  Am.  St. 
Rep.  800;  Hart  v.  Hart,  31  W.  Va.  688, 
S  S.  E.  562;  McCleary  r.  Grantham,  29 
W.  Va.  301,  311,  11  S.'  E.  949;  Kanawha 
Valley  Bank  r.  Wilson,  25  W.  Va.  242. 

82.  Ark.— Williams  r.  Ewing,  31 
Ark.  229,  236,  holding  such  direction 
proper.  Tenn. — Lewis  v.  Baker,  1  Head 
385.  Va.— Kvles  v.  Tait's  Admr.,  6 
Gratt.  (47  Va.)  44.  See  St  raver  r. 
Long's  Exr.,  89  Va.  471,  16  S.  E.  357. 
W.  Va.— King  r.  Burdett,  44  W.  Va. 
561.  29  S.  E  1010;  Hart  r.  Hart,  31  W. 
Va.  688,  ?■:-  S  E  ^62;  Rohrer  r.  Travers, 
13  W.  Va.  146;  Wilev  r.  TNlahood,  10  W. 
^. .  206;  Pecks  v.  Chambers,  8  W.  Va. 
210. 


[a]  Depriving  Defendant  of  Oppor- 
tunity.— To  refer  the  matter  to  tho 
master  to  ascertain  and  report  at  the 
next  term  the  amount  due,  and  in  the 
meantime  direct  the  sale  is  erroneous 
practice.  Lewis  v.  Baker,  1  Head 
(Tenn.)  385;  Codwise  v.  Taylor,  4  Sueed 
(Tenn.)    346. 

[b]  If  the  defendant  has  not  been 
damaged,  the  proceeding  will  not  be 
set  aside  for  failure  to  give  the  de- 
fendant time  to  redeem.  Crawford  v. 
Weller,  23  Gratt.   (64  Va.)   835,  Sol. 

83.  As  to  notice  of  sale,  see  i7ifra, 
VII. 

84.  Ala. — Bozeman  v.  Bozeman,  82 
Ala.  389,  2  So.  732;  Brown  v.  Brown's 
Admrs.,  41  Ala.  215.  111. — Sowards  V. 
Pritchett,  37  111.  517.  Minn.— Maki  v. 
Maki,  106  Minn.  357,  119  N.  W.  51. 
Tenn. — Rucker  v.  Moore,  1  Heisk.  726. 

As  to  manner  of  giving  notice,  see 

ntfra,    VIT. 

[a]  Necessity  for  Order. — Where 
statute  provides  for  notice  by  posting 
or  by  publication  if  the  judge  shall  so 
order,  there  is  no  authority  for  pub- 
lication of  notice  unless  the  court  ord- 
ers it.     Halleck  r.  Moss.  17  Cal.  339. 

[b]  Publication  of  the  notice  before 
the  decree  of  sale  was  signed,  but  after 
the  finding  of  the  court  had  been  made, 
13  a  mere  irregularity  which  cannot  af- 
fect the  jurisdiction  of  the  court,  and 
could  only  be  taken  advantage  of  by 
aiipeal.  Kromer  r.  Friday,  10  Wash. 
621,  39   Pac.   229,   32  L.  R.   A.  671. 

\c]  There  can  be  no  blank  space 
left  to  be  filled  in  to  fix  the  time  and 
place.  Osborn  r.  Baxter,  4  Cush. 
(Mass.)    406. 

85.  Gaulev  Coal  Land  Assn.  r.  Spies, 
61  W.  Va.  19,  55  S.  E.  903;  Beaty  v. 
Veon,  IS  W.  Va.  291.  See  Maxwell  V. 
Burbridge,  44  W.  Va.  24S,  28  S.  E. 
702. 

fa]    Wliere  advertisement  in  a  news- 
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in  a  newspaper,  the  time  of  such  publication  should  be  stated.^^ 

8.  Appraisement.  —  The  decree  or  judgment  need  not  direct  an 
appraisement  of  the  property.^^ 

9.  Time  and  Place  of  Sale.^^  —  Generally  it  is  required  that  the 
order  of  sale  specify  the  time^^  and  place  of  sale.^°  While  it  is  usual 
for  the  decree  to  direct  the  sale  to  be  held  on  a  court  day,^^  the  failure 
to  do  so  is  not,  it  has  been  held,  error.^^ 


paper  is  required,  the  decree  must  di- 
rect the  person  appointed  to  make  the 
sale  to  so  advertise  the  sale.  Gauley 
Coal  Land  Assn.  v.  Spies,  61  W.  Va. 
19,  55  S.  E.  903;  Duncan  v.  Custard,  24 
W.  Va.  730. 

[b]  Where  No  Newspaper  in  County. 
If  the  court  enters  into  an  inquisition 
and  finds  there  is  no  newspaper  in  the 
county,  the  decree  should  state  that  fact 
and  the  other  notice  required  by  law 
must  be  provided  for.  Gauley  Coal 
Land  Assn.  v.  Spies,  61  W.  Va.  19,  55 
S.  E.  903. 

[c]  Lands  in  Several  Counties. — ^I£ 
the  land  to  be  sold  is  composed  of 
several  tracts  not  contiguous  lying  iu 
more  than  one  county,  advertising  must 
be  directed  in  each  county.  Gauley  Coal 
Land  Assn.  v.  Spies,  61  W.  Va.  19,  55 
S.  E.  903. 

86.  Beaty  v.  Veon,  18  W.  Va.  291. 

87.  Graves  v.  Long,  87  Ky.  441,  9  S. 
W.  297,  it  is  the  commissioner's  duty 
to  have  it  done  without  such  direction. 

As  to  appraisement  generally,  see 
infra,   VT. 

88.  As  to  time  and  place  of  sale, 
see  infra,  IX,  A. 

89.  Ark.— Stout  v.  Brown,  64  Ark. 
312,  42  S.  W.  415,  attachment  sale. 
Cal.— 7n  re  Dorsey,  75  Cal.  258,  17  Pac. 
209.  Ga. — Title  Guarantee  &  L.  Co.  v. 
Holverson,  95  Ga.  707,  22  S.  E.  533. 
Mass. — Osborn  V.  Baxter,  4  Cush.  406. 
Minn.— Maki  v.  Maki,  106  Minn.  357, 
119  N.  W.  51.  Miss. — See  Yerger  v. 
Ferguson,  55  Miss.  190. 

fa]  Specifying  Day.— The  decree 
must  order  the  sale  to  be  made  on  a 
certain  day  when  the  sale  is  to  be  made 
on  the  premises;  when  it  is  to  be  made 
at  the  courthouse  door  it  is  sufficient 
to  direct  the  sale  to  be  held  on  the  first 
day  of  some  court  to  be  held  for  the 
county.  Owsley  v.  Cook,  1  Ky.  Op 
518. 

[b]    A  decree  for  sale  "on  some 

Vol  XVI 


day  fixed  by  law  for  judicial  sales"  is 
error.  McClaskey  v.  O'Brien,  16  W. 
Va.  791,  860. 

As  to  executor's  sales,  see  6  Standard 
Proc.  563. 

As  to  time  of  sale,  see  infra,  IX,  A. 

90.  Ala. — Bozeman  r.  Bozeman,  82 
Ala.  389,  2  So.  732;  Brown  v.  Brown's 
Admrs.,  41  Ala.  215.  Ark.— Stout  v. 
Brown,  64  Ark.  312,  42  S.  W.  415,  at- 
tachment sale.  Ky. — Underwood's 
Admr.  v.  Cartwright,  20  Ky.  L.  Rep. 
809,  47  S.  W.  580.  Mass.— Osborn  v. 
Baxter,  4  Cush.  406.  Minn.— Maki  v. 
Maki,  106  Minn.  357,  119  N.  W.  51. 
Miss. — Vannerson  v.  Cord,  Smed.  &  M. 
Ch.  345. 

As  to  place  of  sale,  see  infra,  IX,  A. 

fa]  Where  Decree  Is  Silent. — A  sale 
will  not  be  set  aside  merely  because 
the  decree  is  silent  as  to  the  place  where 
it  is  to  be  made,  when  in  fact  it  was 
at  the  courthouse  door  of  the  county 
where  the  land  lay.  Hooper  v.  Young, 
58   Ala.  585. 

[b]  An  order  of  sale  authorizing  a 
sale  "according  to  law"  based  on  a 
petition  to  sell  at  p.  certain  place  is  a 
direction  for  sale  in  accordance  with 
the  petition.  Jemison  v.  Gaston,  21 
Tex.  266. 

91.  Scott  V.  Graves,  153  Ky.  221, 
154  S.  W.  1084;  Long  v.  Ferine,  41  W. 
Va.  314,  23  S.  E.  611. 

92.  Ky.— Scott  v.  Graves,  153  Ky. 
221,  154  S.  W.  1084,  the  judge  may 
fix  some  other  day.  Mo. — Patton  v. 
Hanna,  46  Mo.  814,  the  failure  of  the 
order  to  direct  whether  the  sale  should 
be  had  at  a  term  of  the  circuit  or  coun- 
ty court  will  not  vitiate  the  title  under 
the  sale,  but  the  order  should  be 
amended.  W.  Va. — Long  v.  Ferine,  41 
W.  Va.  314,  23  S.  E.  611. 

But  see  Mobley  v.  Nave,  67  Mo.  546; 
McClurg  V.  Doliarhide,  51  Mo.  347, 
holding  that  a  sale  not  made  during 
the  session  of  the  probate  court  is  void, 
and  the  deed  passes  no  title. 
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10.  Terms  of  Sale.  —  Tho  tlecree  should  specify  the  terms  and  con- 
ditions of  sale,"^  but  an  omission  to  do  so  will  be  cured  by  the  con- 
firmation of  the  sale.""* 

11.  Order  in  Which  Property  Is  To  Be  Sold.  —  If  the  property 
of  several  parties  not  equally  liable  for  the  debt  is  to  be  sold,  the 
decree  should  direct  the  order  in  which  the  property  is  to  be  sold.^'' 

12.  Dispensing  With  Confirmation.  —  "WTiere  statute  requires  that 
the  sale  be  confirmed  liefore  conveyance  of  the  property,  a  decree  of 
sale  dispensing  with  this  requirement  is  fatally  erroneous.®*' 

13.  Disposition  of  Funds.  —  The  decree,  it  has  been  held,  should 
direct  the  officer  what  disposition  he  shall  make  of  the  proceeds  of 
the  sale." 

14.  Putting  Purchaser  in  Possession.  —  The  decree  should  not 
authorize  the  purchaser  to  be  put  in  possession  prior  to  the  confirma- 
tion of  the  sale  f^  but  such  a  direction  does  not  vitiate  it.®^ 

E.  Natuee  and  Effect.  —  An  order  or  decree  of  sale  is  inter- 
locutory,^ and  in  the  absence  of  fraud  or  undue  advantage  is  con- 
clusive upon  the  parties  and  all  other  courts  as  to  the  merits  of  the 


93.  Ala.— Weakley  v.  Gurley's 
Admr.,  60  Ala.  399.  Ark.— Stout  v. 
Brown,  64  Ark.  312,  42  S.  W.  415.  111. 
Harding  v.  Le  Moyne,  114  111.  65,  29 
N.  E.  188;  Sowards  v.  Pritchett,  37  111. 
517;  Moline  W.  P.  &  Mfg.  Co.  f.  Web- 
ster, 26  111.  233.  Ky.— Underwood 's 
Admr.  v.  Cartwright,  20  Ky.  L.  Kep. 
809,  47  S.  W.  580.  Mont.— Plains  L. 
&  I.  Co.  V.  Lynch,  38  Mont.  271,  99 
Pac.  847,  129  Am.  St.  Eep.  645.  Tex. 
McBee  v.  Johnson,  45  Tex.  634.  W.  Va. 
Building  &  Loftn  Assn.  v.  Westfall,  55 
W.  Va.  305,  47  S.  E.  74,  decree  must 
direct  whether  sale  is  for  cash  or  credit, 
and  terms,  as  provided  in  §1,  eh.  132, 
Code. 

[a]  Whether  for  Cash  or  Credit. 
Where  the  notice  of  sale  provided  for 
a  cash  sale,  the  objection  that  the 
order  of  sale  does  not  direct  a  sale  for 
cash  is  immaterial  where  in  effect  it 
implies  a  cash  sale  by  directing  that  it 
shall  be  free  from  the  liens.  Cressler 
v.  Tri-State  L.  &  T.  Co.,  182  Ind.  572, 
107  N.  E.  68.  See  also  Weakley  v. 
Gurley's  Admr.,  60  Ala.  399. 

As  to  terms  and  conditions  of  sale, 
see   infra,  IX,  D. 

94.  Neely  v.  Lee  Wilson  &  Co. 
(Ark.),  190  S.  W.  431;  Plains  L.  &  L 
Co.  t\  Lynch,  38  Mont.  271,  99  Pac. 
847,  129  Am.  St.  Rep.  645. 

Effect  of  confirmation  on  irregulari- 
ties generally,  see  infra,  XI,  O. 


95.  Horton  v.  Bond,  28  Gratt.  (69 
Va.)  815,  825. 

As  to  the  order  of  sale,  see  infra, 
IX,  C,  3. 

96.  United  States  Bank  v.  Bitchie,  8 
Pet.  (U.  S.)  128,  8  L.  ed.  890. 

As  to  confirmation  generally,  see  in- 
fra, XL 

97.  Arnold  v.  Casner,  22  W.  Va.  444. 
As  to  collection  and  distrihution  of 

proceeds,  see  infra,  XVII, 

[al  Disposition  of  Proceeds. — The 
decree  of  sale  should  direct  that  tne 
cash  payment  shall  be  retained  by  the 
commissioner  making  the  sale,  or  be. 
paid  into  bank  to  the  credit  of  the 
suit,  subject  to  the  order  of  the  court. 
The  money  then  will,  upon  confirmation 
of  the  report  or  upon  setting  the  sale 
aside,  be  disposed  of  in  the  way  that 
shall  then  seem  proper.  Arnold  v.  Cas- 
ner, 22  W.  Va.  444. 

98.  Adler  v.  Meyer,  73  Miss.  863,  19 
So.  893. 

99.  Vicksburg  &  M.  R.  R.  Co.  c.  Me- 
Cutchen,  52  Miss.  645,  it  simply  anti- 
cipates what  would  be  done  after  the 
sale. 

1.  Ala.— Bland  v.  Bowie,  53  Ala.  152, 
and  kept  alive  by  the  continuance  of 
the  cause.  Ind.— Simpson  r.  Pearson, 
31  Ind.  1,  99  Am.  Dec.  577.  Va.— South- 
western Va.  Mineral  L.  Co.  r.  Chase, 
95  Va.  50,  27  S.  E.  826. 
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controversy.^  The  decree  of  sale,  not  the  process  or  order  of  sale 
issued  thereon,  is  the  authority  empowering  the  officer  to  make  the 
sale,^  hut  where  the  court  makes  an  order  of  sale  without  a  formal 
decree  the  order  of  sale  is  the  sheriff's  warrant  of  authority.* 

F.  Entry  of  Order  Nunc  Pro  Tunc.  —  An  order  of  sale  may  be 
entered  by  the  court  nunc  pro  tunc  as  of  the  time  it  was  actually  made, 
where  by  mistake  or  inadvertence  it  was  not  entered  when  made.^ 

G.  Amendment  and  Modification.  —  The  order  may  be  amended 
nunc  pro  tunc  when  it  is  necessary  to  make  the  record  speak  the 
truth,*^  and  the  court  has  the  inherent  right  to  modify  the  time  or 
manner  of  its  enforcement  by  a  subsequent  order.'^ 


2.  U.  S.— Green  v.  Bogue,  158  U.  S„ 
478,  15  Sup.  Ct.  975,  39  L.  ed.  1061; 
Shriver's  Lessee  v.  Lynn,  2  How.  43, 
11  L.  ed.  172;  Whiting  v.  United  States 
Bank,  13  Pet.  6,  10  L.  ed.  33.  Ala. 
Morrison  v.  Morrison,  105  Ala.  637,  17 
So.  109.  Cal. — Estate  of  Leonis,  138 
Cal.  194,  71  Pac.  171.  Md.— Slinglufl' 
V.  Stanley,  66  Md.  220,  7  Atl.  261. 

3.  U.  S. — Seamen  r.  Northwestern 
Mut.  L.  Ins.  Co.,  86  Fed.  493,  30  C.  C 
A.  212.  111.— Quick  r.  Collins,  197  111. 
891,  64  N.  E.  288;  Wilson  v.  Ford,  190 
HI.  614,  60  N.  E.  876;  Karnes  v.  Har- 
per, 48  111.  527;  Augustine  v.  Doud,  1 
111.  App.  588.  Neb. — Stephenson  v. 
Murdoek,  89  Neb.  818,  132  N.  W.  406; 
Passumpsic  Savings  Bank  v.  Maulick, 
60  Neb.  469,  83  N.  W.  672,  83  Am.  St. 
Eep.  539;  Johnson  v.  Colby,  52  Neb. 
327,  72  N.  W.  313;  Parrat  V.  Neligh,  7 
Neb.  456;  Eector  v.  Eotton,  3  Neb. 
177. 

But  see  Kellogg  v.  Tout,  65  Ind.  146, 
hobling  the  copy  of  the  decree  is  the 
proper  authority  of  the  sheriff  to  make 
+i->£i    snip 

4.  Plains  L.  &  I.  Co.  v.  Lynch,  38 
Mont.  271,  99  Pac.  847,  129  Am.  St. 
Eep.  645;  Broadwater  v.  Eichards,  4 
Mont.  80,  2  Pac.  546;  Dipff  V.  Heder, 
6  Tex.  Civ.  App.  685,  26  S.  W.  118. 

[a]  The  order  of  sale(l)  is  the  war- 
rant of  authority  by  which  the  admin- 
istrator acts,  and  without  it  he  cannot 
sell.  Plains  L.  &  I.  Co.  v.  Lynch,  38 
Mont.  271,  99  Pac.  847,  129  Am.  St. 
Eep.  645;  Broadwater  V.  Eichards,  4 
Mont.  80,  2  Pac.  .546.  (2)  But  after 
all,  it  is  but  a  determination  that  the 
sale  is  necessary  and  an  authority  to 
make  the  sale.  Plains  L.  &  I.  Co.  f. 
Lynch,  supra. 

[b]  Compared  to  Execution  Sale. 
The   order    of   sale    occupies   the   same 

Vol.  XVI 


1  elation  to  a  sale  by  an  administrator 
that  a  judgment  or  decree  does  to  an 
execution  sale  by  a  sheriff.  Evans  v. 
Snyder,  64  Mo.  516. 

5.  Ark. — Bouldin  v.  Jennings,  92 
Ark.  299,  122  S.  W.  639.  Ga.— Atta- 
way  V.  Carswell,  89  Ga.  343,  15  S.  E. 
472.  N.  J. — In  re  Voorhees'  Case,  57 
N.  J.  Eq.  291,  42  Atl.  567.  N.  Y.— Pal- 
mer V.  Terwilliger,  95  App.  Div.  35, 
88  N.  Y.  Supp.  526.  N.  O.— Maxwell  v. 
Blair,  95  N.  C.  317.  Wis.— 7n  re 
Streiff's  Estate,  146  Wis.  230,  131  N. 
W.   358. 

6.  Butler  v.  Emmett,  8  Paige  (N.  Y.) 
12. 

[a]  But  a  decree  not  actually  meant 
to  be  made  in  final  form  cannot  be  en- 
tered as  such  nunc  pro  tunc  in  order  to 
give  validity  to  an  act  done  by  a  ju- 
dicial officer  under  a  supposition  that 
the  decree  was  final  instead  of  interloc- 
utory. Gray  v.  Brignardello,  1  Wall. 
(U.  S.)   627,  17  L.  ed.  692. 

[b]  Where  a  decree  refers  to  a  com- 
missioner's report  for  the  priorities  of 
the  creditors,  and  the  decree  and  the 
report  can  be  safely  amended  to  avoid 
uncertainty,  an  amendment  will  be  al- 
lowed. McCleary  v.  Grantham,  29  W. 
Va.  301,  11  S.  E.  949. 

I"c]  Where  a  decree  "by  mistake  re- 
quired an  advertisement  of  six  months 
instead  of  six  weeks  the  court  refused 
to  amend  it.  Guise  v.  Middleton,  Smed. 
&  M.  Ch.    (Miss.)    89. 

7.  Mootry  v.  Grayson,  104  Fed.  613, 
44  C.  C.  A.  83;  Ehodes  v.  Bell,  230  Mo. 
138,  130  S.  W.  465. 

[a]  The  court  may  modify  the  order 
by  changing  the  terms  of  sale  from  a 
private  to  a  public  sale.  Ehodes  v. 
Bell,  230  Mo.  138,  1,30  S.  W.  465. 

[b]  Extension  of  Time  To  Comply 
With   Bid. — The   court   may   make   an 
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H.  Vacation  and  "Revocation.  —  The  order  of  sale  may  be  set 
aside  or  vacated  by  the  eourt  in  the  same  manner  as  otlicr  decrees.* 
And  if  the  court  was  without  jurisdiction  to  make  it,  the  order  should 
be  revoked,^  which  may  be  done  by  the  issuance  of  a  second  order.^** 

I.  Appeal.  —  An  order  directing,^^  or  refusing  to  direct^^  a  sale 
may  generally  be  appealed.  A  reversal  of  the  decree  or  judgment 
after  the  sale  is  had  does  not  invalidate  the  sale,  if  the  court  had 
jurisdiction  to  render  the  judgment  or  decree.^^ 

J.  Revivor  and  Renew.vl.  —  Generally  a  decree  rendered  in  the 
lifetime  of  the  parties  may  be  executed  without  revivor  after  the 
death  of  the  sole  defendant,"  and  the  death  of  the  plaintiff  after  a 
decree  but  before  sale^'^  does  not  abate  the  suit  and  invalidate  the 


order  extending  the  time  of  payment. 
Idaho. — l7i  re  Great  Western  Beet 
Sugar  Co.,  22  Idaho  328,  125  Pac.  799, 
43  L.  E.  A.  (N.  S.)  671.  Tenn.— See 
Munson  v.  Payne,  9  Heisk.  672.  Va. 
Long  V.  Weller's  Exr.,  29  Gratt.  (70 
Va.)  347.  See  Tebbs  v.  Lree,  76  Va.  744. 
Eng. — Saunders  v.  Gray,  4  Myl.  &  Cr. 
519,  41  Eug.  Reprint  198;  Tanner  v. 
Radford,  4  Myl.  &  Cr.  518,  41  Eng.  Re- 
print 198.  See  Robertson  v.  Skelton,  13 
Beav.  91,  19  L.  J.  Ch.  (N.  S.)  561,  51 
Eng.  Reprint  36.  Can. — Laugevin  v. 
Garon,  2  L.  C.  R.  125;  Denison  i:  Deni- 
son,  4  Ch.  Chamb.  37. 

8.  See  6  Standard  Proc.  564. 

[a]  The  Vendee  of  the  Purchaser 
Is  a  Necessary  Party. — Ramcv  r.  Fran- 
cis Dav  &  Co.,  169  Ky.  469,  184  S.  W. 
380. 

9.  Wall  V.  Clark,  19  Tex.  321. 

[a]  Insufficient  Description  as 
Ground. — The  fact  that  the  property 
liable  under  the  decree  is  not  described 
in  the  execution  or  order  of  sale  is 
sufficient  to  authorize  the  court  to  re- 
call the  order  of  sale,  and  set  aside  the 
appraisement  made  thereunder.  Beat 
rice  Paper  Co.  v.  Beloit  Iron  Works,  46 
Neb.  900,  65  N.  W.  1059. 

10.  Pace  V.  rishback,  10  Tex.  Civ. 
App.  450,  31  S.  W.  424. 

11.  See  2  Standard  Peoc.  181;  6 
Standard  Proc.  568. 

12.  See  6  Standard  Proc.  568. 

13.  U.  S.— McGoon  r.  Scales,  9  Wall. 
23,  19  L.  ed.  545.  111.-— Fergus  r.  Wood- 
worth,  44  111.  874.  Ind.— Doe  ex  dem. 
Noble  r.  Swiggett,  5  Blackf.  328.  Miss. 
Henderson  r.  Herrod,  23  Miss.  434.  Neb. 
Hollister  v.  Mann,  40  Neb.  572,  58  N. 
W.  1126.  Okla.— Thread  gill  v.  Colcord, 
16  Okla.  447,  85  Pac.  703. 


[a]  When  the  plaintiff  is  the  pur- 
chaser, the  reversal  of  an  erroneous 
judgment  will  not  set  aside  a  sale  or 
rencier  it  void  ipso  facto.  Blake  v. 
Wolfe,  111  Ky.  840,  1143,  64  S.  W. 
910,  98  Am.  St.  Rep.  434.  See  also 
Gossom  V.  Donaldson,  18  B.  Mon.  (Kv.) 
230,  68  Am.  Dec.  723;  Benningficld' f. 
Reed,  8  B.  Mon.  (Kv.)  102;  Yocum  v. 
Foreman,  14  Bush  (Ky.)  494;  Dist.  of 
Clifton  V.  Pfirman,  33  Ky.  L.  Eep.  529, 
110  S.  W.  406. 

As  ground  for  setting  aside  the  sale, 
see   infra,  XII,  D,   7. 

14.  U.  S.— Whiting  v.  United  States 
Bank,  13  Pet.  6,  10  L.  ed.  33.  Ind. 
Kellogg  r.  Tout,  65  Ind.  146,  150.  N.  Y. 
Hays  1-.  Thomae,  56  N.  Y.  521,  affirm- 
inq  Harrison  v.  Simons,  3  Edw.  Ch. 
394. 

[a]  Death  of  the  mortgagor  after 
confirmation  of  the  sale  but  before  de- 
livery of  the  deed  does  not  necessitate 
a  revival  of  the  action  under  an  ex- 
press statute  in  Kentucky.  Johnson's 
Admr.  v.  Haskins,  IS  Ky.  L.  Rep.  852, 
38  S.  W.  687. 

As  to  revivor  generally,  see  the  title, 
"Judgments  and  Decrees,  Revival 
Of." 

15.  Lynde  v.  O'Donnell,  12  Abb.  Pr. 
(N.  Y.)  '286,  21  How.  Pr.  34;  Laidley 
V.  .Jasper,  49  W.  Va.  526,  39  S.  E.  169, 
death  of  the  plaintiff  after  verdict  does 
not   necessitate  a  revival. 

[a]  Similar  to  Execution  Sale. — The 
copy  of  the  decree  or  order  of  sale  are 
in  the  nature  of  a  fi.  fa.  and  if  put  into 
the  hands  of  the  officer  before  the 
death  of  the  plaintiff,  there  is  no  neces- 
sity  for   a  revivor.     Lynde    v.   O'Don- 
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subsequent  sale,  though  there  is  authority  to  the  contrary.^^_  Some 
statutes  provide  that  when  a  sale  is  not  made  by  reason  of  failure  of 
the  term  or  otherwise,  the  order  of  sale  must  be  renewed.'' 

V.  PROCESS  TO  THE  OFFICER. —  A  judgment  or  decree  for 
the  sale  of  certain  speeifie  property  is  not  carried  into  effect  by  a 
writ  of  execution  as  in  the  case  of  common-law  judgments  generally.^^ 
Instead  thereof,  the  person  directed  to  make  the  sale  is  furnished  a  - 
copy  of  the  decree  of  sale,'^  or  under  statute,  a  process  directing  the 
sale.-"^  There  is  no  absolute  necessity  of  issuing  a  copy  of  the  decree 
or  an  order  of  sale  to  the  of^cer  to  empower  him  to  act,^'  unless  the 
statute  requires  it.^-    An  order  of  sale  cannot  lawfully  limit  the  power 


nell,  12  Abb.  Pr.  (N.  T.)  286,  21  How. 
Pr.  34;  Craig's  Admx.  v.  Fox,  16  Ohio 
563. 

As  to  sale  on  execution  after  death 
of  plaintiff,  see  the  title  "Judgments 
and  Decrees,  Enforcement  of." 

[b]  But  an  order  of  sale  cannot 
issue  on  a  decree  after  the  death  or 
marriage  of  the  plaintiff.  Craig's 
Admx.  r.  Fox,  16  Ohio  563. 

16.  Glenn  v.  Clapp,  11  Gill  &  J. 
(Md.)   1;  Wheatley's  Lessee  v.  Harvey, 

1  Swan  (Tenn.)  484.  But  see  Bryant 
V.  McCollum,  4  Heisk.   (Tenn.)   511. 

[a]  If  before  confirmation  of  the 
sale,  the  sole  plaintiff  die,  a  subsequent 
confirmation  without  revivor  is  void. 
Wheatley's  Lessee  v.  Harvey,  1  Swan 
(Tenn.)    484. 

17.  See  generally  the  statutes,  and 
Walser  v.  Gilchrist,'220  Mo.  314,  119  S. 
W.  413;  Carson  r.  Hughes,  90  Mo.  173, 

2  S.  W.  127;  Hughes  r.  Hughes,  72  Mo. 
136.  See,  however,  Hamer  v.  Cook,  118 
Mo.  476,  24  S.  W.  180,  holding  the  judg- 
ment was  ample  authority  to  sell  until 
all  the  land  was  sold  and  a  renewal 
order  was   not  necessary. 

[a]  A  sale  without  a  renewal  when 
one  is  required  by  the  statute  is  void. 
Walser  v.  Gilchrist,  220  Mo.  314,  119  S. 
W.  413;  Carson  v.  Hughes,  90  Mo.  173, 
2  S.  W.  127;  Hughes  v.  Hughes,  72  Mo. 
136. 

18.  Southern  Cal.  Lumb.  Co.  v.  Ocean 
Beach  Hotel  Co.,  94  Cal.  217,  29  Pac. 
627,  28  Am.  St.  Rep.  115;  Kellogg  v. 
Tout,  65  Ind.  146. 

19.  Southern  Cal.  Lumb.  Co.  v.  Ocean 
Beach  Hotel  Co.,  94  Cal.  217,  29  Pac. 
627,   28  Am.  St.  E^p.   115. 

[a]  Where  a  decree  directing  a 
sheriff  to  seU  "upon  receiving  an  order 
therefor"  was  remanded  to  another 
court  for  execution,  and  thereupon  the 
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clerk  of  the  latter  court  issued  merely 
a  certified  copy  of  the  decree  to  sell, 
containing  no  description  of  the  land, 
except  by  reference  to  other  parts  of 
the  record  a  sale  made  thereunder  was 
irregular  and  properly  set  aside.  Rhone- 
mus  V.  Corwin,  9  Ohio  St.  366. 

20.  Southern  Cal.  Lumb.  Co.  v.  Ocean 
Beach  Hotel  Co.,  94  Cal.  217,  29  Pac. 
627,  28  Am.  St.  Eep.  115;  Martin  v. 
Hostetter   (Okla.),  158  Pac.  1174. 

[a]  Not  a  Writ  of  Execution.— The 
process  referred  to  in  the  California 
Code  of  Civ.  Proc,  §684,  which  provides 
that  when  the  judgment  requires  the 
sale  of  property,  the  same  may  be  en- 
forced by  "a  writ"  reciting  such  judg- 
ment, etc.,  is  neither  styled  an  execu- 
tion, nor  is  it  such  in  nature.  Southern 
Cal.  Lumb.  Co.  v.  Ocean  Bea^  Hotel 
Co.,  94  Cal.  217,  29  Pac.  627,  28  Am. 
St.  Eep.  115. 

[b]  An  order  of  sale  issued  on  a  de- 
cree directing  a  sale  is  a  written  com- 
mand under  the  seal  of  the  court  au- 
thorizing and  directing  the  officer  to 
whom  it  is  directed  to  execute  its  judg- 
ment. Burkett  v.  Clark,  46  Neb.  466, 
64  N.  W.  1113,  citi7ig  Kelley  v.  Vin- 
cent, 8  Ohio  St.  415. 

21.  Karnes  v.  Harper,  48  111.  527; 
Jarrett  v.  Hoover,  54  Neb.  65,  74  N. 
W.  429;  Johnson  v.  Colby,  52  Neb. 
327,  72  N.  W.  313;  Fried  v.  Stone,  14 
Neb.  398,  15  N.  W.  698;  Parrat  v.  Ne- 
ligh,  7  Neb.  456;  Eector  v.  Eotton,  3 
Neb.  171. 

[a]  The  failure  of  the  clerk  to  at- 
tach his  seal  to  the  order  of  sale  until 
after  the  sale  has  taken  place  is  a  de- 
fect curable  by  amendment.  Wheldon 
V.  Cornett,  4  Neb.  (Unof.)  421,  94  N. 
W.  626. 

22.  See  generally  the  statutes,  and 
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conferred  by  the  decree,-''  but  if  any  illep:al  limitation  is  put  in  the 
order,  it  has  no  binding  foree,^*  and  if  the  defendant  is  not  prejudiced 
thereby,  the  sale  may  be  confirmed  notwithstanding  the  limitation. 2' 

VI.  APPRAISEMENT.  —  A.  Necessity  of. —  "Before  a  judieial 
sale  of  property,  it  is  fre(iiiently  required  that  the  property  be  first 
appraised,^"  but  this  requirement  may  be  waived.^^     Where  an  ap- 


Martin   v.   Hostetter    (Okla.),   158   Pac. 
1174. 

[a]  Seal.— (1)  Where  the  statute 
prescribes  that  the  order  must  be  un- 
der seal,  such  direction  is  mandatory, 
and  an  order  of  sale  without  the  seal 
of  the  court  is  void;  and  the  court  has 
no  power  to  allow  the  process  to  be 
amended  by  attaching  the  seal  after  the 
sale  has  been  made.  Gordon  v.  Bod- 
well,  59  Kan.  51,  51  Pac.  906,  68  Am. 
St.  Kep.  341,  Sec  also  White  v.  Tay- 
lor, 46  Tex.  Civ.  App.  471,  102  S.  W. 
747.  (2)  The  impression  of  the  seal 
on  the  certificate  to  the  cost  bill  at- 
tached to  the  order  of  sale  and  made 
a  part  of  it  does  not  constitute  an  at- 
testation of  the  order  of  sale.  White 
V.  Tavlor,  46  Tex.  Civ.  App.  471,  102 
S.  W.   747. 

fb]  An  order  not  styled  as  statute 
requires  is  void.  Martin  r.  Hostetter 
(Okla.),  158  Pac.  1174;  Richmond  v. 
Robertson    (Okla.),  151   Pac.  203. 

fc]  Failure  to  name  the  parties 
against  whom  the  judgment  was  rend- 
ered does  not  render  the  order  invalid. 
White  V.  Taylor,  46  Tex.  Civ.  App.  471, 
102  S.  W.  747. 

23.  Stephenson  v.  Murdock,  89  Neb. 
818,  132  N.  W.  406;  Jarrett  f.  Hoover, 
54  Neb.  65,  74  N.  W.  429. 

[a]  If  the  decree  does  not  fix  a  pe- 
riod within  which  it  shall  be  executed, 
the  clerk  has  no  authority  to  designate 
in  the  order  a  date  when  the  order  shall 
be  returned.  If  he  docs  so  it  has  no 
binding  force.  Jarrett  r.  Hoover,  54 
Neb.  65,  74  N.  W.  429. 

24.  Stephenson  v.  Murdock,  89  Neb, 
818,   132  N.   W.   406. 

25.  Stephenson  v.  Murdock,  89  Neb, 
818,  132  N.  W.  406. 

[a]  A  copy  of  the  decree  should  be 
attached  to  or  embodied  in  the  order  of 
sale.  Burkett  v.  Clark,  46  Neb.  466, 
64  N.  W.  1113. 

26.  See  generally  the  statutes  and 
the  following  cases:  Ky. — Moddis  v. 
Fenley,    98    Ky,    432,    33    S.    W.    197; 


Phelps  V.  Jones,  91  Ky,  244,  250,  15  S. 
W.  668;  Graves  r.  Long,  87  Ky.  441,  9 
S.  W.  297;  Vivion's  Admr.  v.  Vivion, 
21  Ky.  L.  Rep.  103,  50  S.  W.  984.  La, 
Curley's  Succession,  18  La.  Ann.  728. 
Mo.— Noland  r.  Barrett,  122  Mo.  181, 
26  S.  W.  692,  43  Am.  St.  Rep.  572.  Neb. 
Burkett  v.  Clark,  46  Neb.  466,  64  N. 
W.  1113;  Jones  v.  Davis,  6  Neb.  33 
(holding  statute  constitutional).  Ohio. 
Wiles  V.  Bavlor,  1  Ohio  509.  Tex. 
Chifflet  f.  Willis,  74  Tex.  245,  11  S. 
W,  1105. 

[a]  In  Kentucky  (1)  where  no  right 
to  redeem  exists,  an  appraisement  is 
not  required.  McKee  v.  Stein's  Guard- 
ion,  91  Ky.  240,  16  S.  W.  583;  Wiggin- 
ton  r.  Nehan,  25  Ky.  L.  Rep.  617,  76 
S.  W.  196.  (2)  But  where  property  is 
sold  for  purpose  of  division  at  the  in- 
stance of  the  owners,  an  appraisement 
is  not  necessarv.  Graves  v.  Long  Assn., 
87  Ky.  441,  9  S.  W.  297;  Southwick  V. 
Grenzenbach,  12  Kv.  L.  Rep.  263,  14 
S.  W.  344. 

[b]  Before  a  giiardian's  sale,  an  ap- 
]>raisement  is  not  necessary.  Wool- 
dridge  r.  Jacob's  Guardian,  79  Ky.  250. 

[c]  In  Iowa  judicial  sales  made  to 
satisfy  .ludgments  rendered  since  the 
code  must  be  made  without  appraise- 
ment.    Babcock  r.  Gurney,  42  Iowa  154. 

[d]  Statute  Not  Retrospective. 
The  statute  requiring  appraisement  does 
not  apply  to  a  sale  for  a  debt  created 
before  the  statute  took  effect.  Sulli- 
van V.  Berry's  Admr.,  83  Kv.  198,  4 
Am.  St.  Rep.  147;  Tichenor  V.  Wood, 
24  Ky.  L.  Rop.   1109,  70  S.  W.  837, 

Where  infant's  property  is  to  be 
sold,  sec  12  Standard  Proc.  824. 

[e]  If  an  appraisement  has  been 
set  aside,  the  propertv  cannot  be  sold. 
Carstens  v.  Eller,  60 "Neb.  460,  83  N, 
W.  743. 

27.  Ky.— Gravitt  v.  Mountz,  27  Ky. 
L.  Rep.  945,  87  S.  W.  304.  La.— Weber 
r.  Gorsuch,  24  La.  Ann.  615;  Broadwell 
I.  Rodrigues,  IS  La.  Ann.  68.  Wash, 
See  JDennis  v.  Moses,  18  Wash.  537,  52 
Pac,  333,  40  L.  K,  A.  302. 
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praisement  is  required  and  is  not  waived,  an  omission  thereof  will  be 
eroimd  for  setting  aside  the  sale  in  a  direct  proceeding,  but  will  not 
render  the  sale  void  in  a  collateral  proceeding  after  confirmation.^* 

B.  Object.  —  The  object  of  an  appraisement  is  to  give  the  party 
whose  property  is  sold  the  right  to  redeem  if  it  sells  for  less  than 
two-thirds  of  the  appraised  value,^^  and  to  advise  the  court  of  the 
value  of  the  realty  to  assist  it  in  exercising  its  discretion  in  approving 
or  disapproving  the  sale.^° 

C.  TVhen  Made.  —  As  a  general  rule  the  appraisement  should  be 
made  after  the  decree  of  sale,^^  though  in  some  jurisdictions  it  is  a 
jurisdictional  prerequisite  to  an  order  of  sale.^^  It  must  of  course  be 
made  before  the  property  is  sold.^^ 

D.  Appr-Users.  —  1.  Number  of.  —  The  statutes  provide  for  the 
number  of  appraisers,^-*  which  is  generally  three.^= 

2.  Qualifications  of. —  It  is  re.quired  that  the  appraisers  be  dis- 
interested freeholders,^^  and  that  they  be  sworn.^^  The  oath  may  be 
administered  by  a  deputy  sheriff,^*  or  by  the  person  designated  to 
make  the  sale.^^    Wliere  the  statute  directs  the  sheriff  and  two  others 


28.  Ark.— Apel  r.  Kelsey,  47  Ark. 
4] 3,  2  S.  W.  102;  Bell  v.  Green,  38  Ark. 
78.  Mo.— Noland  f.  Barrett,  122  Mo. 
181,  26  S.  W.  692,  43  Am.  St.  Rep. 
572.  Neb. — Wheldon  v.  Cornett,  4  Neb. 
(Unof.)  421,  94  N.  W.  626  (the  entire 
omission  of  the  appraisement  is  not 
jurisdictional,  but  a  mere  irregularity); 
Neligh  V.  Keene,  16  Neb.  407,  20  N. 
W.   277. 

As  to  setting  aside  sale  generally, 
see  infra,  XII. 

As  to  collateral  attack,  see  infra, 
XIX. 

29.  Mastin  r.  Zweigart,  24  Ky.  L. 
Eep.   1920,   72  S.  W.   750. 

30.  Noland  v.  Barrett,  122  Mo.  181, 
26  S.  W.  692,  43  Am.  St.  Eep.  572. 

31.  Noland  f.  Barrett,  122  Mo.  181, 
26  S.  W.  692,  43  Am.  St.  Rep.  572. 

[a]  An  appraisement  made  at  the 
time  of  the  filing  the  petition  for  sale 
is  not  such  an  irregularity  as  to  ren- 
der a  ?ale  void  on  collateral  attack  es- 
pecially after  confirmation.  Noland  v. 
Barrett,  122  Mo.  181,  26  S.  W.  692,  43 
Am.  St.  Rep.  572. 

32.  See  12  Standard  Peoc.  824. 

33.  Smith  v.  Biscailuz,  83  Cal.  344, 
358,  21  Pac.  15,  23  Pae.  314;  Strouse 
V.    Drennan,    41    Mo.    289. 

34.  Sec  generally  the  statutes  and 
Terry  v.  Swinford,  19  Ky.  L.  Rep.  712, 
41   S.    W.   553. 
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35.  Noland  v.  Barrett,  122  Mo.  181, 
26  S.  W.  692,  43  Am.  St.  Rep.  572. 

86,  See  the  statutes  generally,  and 
Phoenix  Mut.  Life  Ins.  Co.  v.  Williams, 
3  Neb.  (Unof.)  79,  90  N.  W.  756;  Lom- 
bard  v.  Pasusta,  2  Neb.  (Unof.)  496,  89 
N.  W.  255;  Unland  v.  Crane,  63  Neb. 
451,  88  N.  W.  667;  Johnson  V.  Colby, 
52  Neb.  327,  72  N.  W.  313. 

fa]  A  husband  is  a  freeholder,  who 
lives  with  his  wife  on  land  of  which 
she  has  the  title,  when  occupied  by 
them  jointly  as  a  homestead.  Salisbury 
V.  Murphy,"  63  Neb.  415,  88  N.  W.  764. 

[b]  A  distant  relationship  of  an  ap- 
praiser to  one  of  the  creditors  of  a  cor- 
poration, whose  interest  is  comparative- 
Ij'  small  does  not  disqualify  him.  Lake 
Superior  Iron  Co.  V.  Brown  &  Co.,  44 
Fed.  539. 

fc]  Previous  Witnesses  for  Party. 
The  fact  that  two  of  the  appraisers 
had  testified  for  plaintiff  as  to  the 
value  of  the  property  at  the  trial  in 
which  the  sale  is  ordered  does  not  dis- 
qualify them  to  act  as  appraisers.  Ad- 
ler  &"Sons  Clothing  Co.  -;;.  Hellman,  4 
Neb.   (Unof.)    557,  95  N.  W.  467. 

37.  Phelps  V.  Jones,  91  Ky.  244,  15 
S.  W.  668;  La  Flume  v.  Jones,  5  Neb. 
256. 

38.  Lambert  f.  De  Santos,  10  La. 
Ann.   725. 

39.  George  v.  Keniaton,  57  Neb.  313, 
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to  make  the  appraisement,  his  deputy  may  act  for  him.^" 

E.  Notice  of  Appkaisemext.  —  The  owner  of  real  estate  about  to 
be  sold  under  a  decree  of  foreclosure  is  not  entitled  to  notice  of  the 
time  and  place  of  making  the  appraisement.^^  But  some  statutes  re- 
quire notice  to  the  parties  to  appoint  appraisers.*^ 

F.  Duties  of  Appraisers.  —  1.  Requirement  of  Vifew.  —  Gen- 
erally the  appraisement  must  be  made  upon  an  actual  view,  and  not 
perfunctorily,*^  but  if  the  appraisers  are  familiar  with  the  property 
and  its  value,  an  appraisement  made  without  an  actual  view  will  be 
upheld.** 

2  Deduction  of  Liens.  —  The  appraisers  are  required  to  deduct 
all  prior  liens  in  making  the  appraisal,*'^  but  as  this  requirement  is 


77  N.  W.  772;  Northwestern  Mut.  Life 
Ins.  Co.  V.  Mulvihill,  53  Neb.  538,  74 
N.  W.  78. 

[a]  Even  though  he  himself  had  not 
been  sworn.  George  r.  Keniston,  57 
Neb.  313,  77  N.  W.  772;  Northwestern 
Mut.  Life  Ins.  Co.  v.  Mulvihill,  53  Neb. 
538,  74  N.  W.  78. 

[b]  Special  Commissioner. — ' '  Con- 
ceding that  a  special  commissioner 
when  properly  qualified,  could  swear 
the  appraisers,  yet  he  certainly  cannot 
do  so  if  he  himself  has  not  qualified." 
Phelps  V.  Jones,  91  Ky.  244,  15  S.  W. 
668. 

40.  Union  Trust  Co.  r.  King,  3  Neb. 
(Unof.)  155,  91  N.  W.  190;  Wells  r. 
Frazier,  64  Neb.  370,  89  N.  W.  1033; 
Richardson  v.  Hahn,  63  Neb.  294,  88  N. 
W.  527;  Young  v.  Wood,  63  Neb.  291, 
88  N.  W.  528;  Carstens  r.  Eller,  60  Neb. 
460,   83   N.   W.  743;    Johnson   v.  Colby, 

52  Neb.  327,  72  N.  W.  313. 

41.  Elgntter  r.  Northwestern  Mut. 
Life  Ins.  Co.,  86  Fed.  500,  30  C.  C.  A. 
218;  Seaman  v.  Northwestern  Mut.  Life 
Ins.  Co.,  86  Fed.  493,  30  C.  C.  A.  212 
(Nebraska  cases; ;  Home  Ins.  Co.  r. 
Clark,  1  Neb.  (Unof.)  844,  95  N.  W. 
1056;  Green  r.  Paul,  60  Neb.  7,  82  N. 
W.  98;  Maguin  r.  Pickard,  57  Neb. 
642,  78  N.  W.  295;  IVnils  r.  Hamcr,  55 
Nob.  445,  75  N.  W.  1105;  Ilamer  r. 
McFeggau,  51  Neb.  227,  70  N.  W.  937. 

42.  Crowley  Bank  &  Trust  Co.  v. 
Hurd,  l':,S  La.  97S,  71  So.  128. 

43.  ^Miller   v.    Loving,   59    Kan.   485, 

53  Pac.  476;  Lambert  v.  Be  Santos,  10 
La.  Ann.  725. 

[al  The  mere  entry  on  one  corner  of 
a  240  aero  tract  at  a  distance  of  a 
half  mile  from  the  house  and  buildings 
is    not    a    substantial   compliance    with 


the    law.      Miller    v.    Loving,    59    Kan. 
485,  53   Pac.  476. 

[b]  The  fact  that  the  appraisers 
did  not  examine  the  interior  of  a  house 
to  be  sold  is  not  proof  that  the  ap- 
j)raisement  was  fraudulently  made. 
Low  r.  Hinz,  3  Neb.  (Unof.)  11,  90 
N.  W.  640. 

44.  Pierce  v.  Heed,  3  TTeb.  (Unof.) 
874,  93  N.  W.  154;  Iowa  Loan  &  Trust 
Co.  V.  Estate  of  Devall,  63  Neb.  826, 
89  N.  W.  381;  Eevnolds  v.  Fagan,  2 
Neb.  (Unof.)  415,  89  N.  W.  170;  Bost- 
wick  r.  Keller,  62  Neb.  815,  87  N.  W, 
1060;  Globe  Loan  &  Trust  Co.  v.  Wood, 
58  Neb.  395,  78  N.  W.  721;  Burkett  v. 
Clark,  46  Neb.  466,  64  N.  W.  1113. 

45.  TVfedland  r.  Van  Etten,  75  Neb. 
794,  106  N.  W.  1022;  Johnson  r.  Colby, 
52  Neb.  327,  72  N.  W.  313;  American 
Tnv.  Co.  V.  McGregor,  48  Neb.  779,  67 
N.  W.  785;  Rosenfield  r.  Chada,  10  Neb. 
421,  6  N.  W.  630;  Sessions  f.  Irwin,  8 
Neb.  5.  Compare  Ellenbogen  r.  Grif* 
fey,  55  Ark.  208.  18  S.  W.  126. 

fa]  Appraising  Defendant's  Inter- 
est Only. — Afpraisors  must  appraise 
tlio  property  at  its  value  in  money,  and 
deduct  the  liens  therefrom,  specifically 
enumerating  each  lien  and  the  amount 
due  thereon.  It  is  not  sufficient  to  ap- 
praise the  interest  of  the  debtor  there- 
in. Eosenfield  r.  Chada,  10  Neb.  4^1, 
6  N.  W.  630;  Sessions  v.  Irwin,  8  Neb. 
5. 

fb]  An  error  in  the  appraisement 
whereby  a  tax  lien  was  deducted  twice 
is  without  prejudice  to  the  defendant 
when  the  land  sold  for  more  than  two- 
thirds  of  the  appraised  value.  La  Selle 
r.  Nicholls,  ^r^  Neb.  458,  76  N.  W.  870. 

[c]  In  Nebraska  it  is  the  duty  of 
the  of&eer   after  calling  an   inquest  of 
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for  the  benefit  of  the  plaintiff,  a  failure  to  do  so  is  not  ground  for 
vacating  the  appraisement,**"'  or  objecting  to  confirmation.*^ 

3.  Appraisal  in  Parcels  or  En  Masse.  —  Although  distinct  tracts 
of  land  should  be  separately  appraised,*^  it  is  within  the  discretion 
of  the  court  to  provide  for  appraisem'ent  of  the  premises  in  parcels 
or  en  masse  as  the  best  interests  of  the  parties  may  require.*** 

4.  Ascertaining  Interest  of  Individual  Defendants.  —  Appraisers 
are  not  required  to  ascertain  the  respective  interests  of  the  different 
defendants  in  the  land  appraised.**" 

G .  Retttrn  or  Report.  —  After  the  appraisement,  the  appraisers 
must  make  their  return  or  report^^  in  which  the  value  of  the  property 
to  be  sold  must  be  stated.^^  The  appraisers  themselves  may  amend 
their  report  before  it  is  filed,^^  and  may  do  so  by  leave  of  court  after- 
wards.°* 


two  disinterested  freeholders  to  apply 
iu  writing  to  the  county  clerk  and  other 
named  officials  requesting  them  to  cer- 
tify to  him  the  amount  and  character 
of  all  liens  existing  against  the  realty 
to  be  sold,  prior  to  the  lien  under 
which  he  desires  to  sell.  Burkett  V. 
Clark,  46  Neb.  466,  64  N.  W.  1113. 

46.  Ballon  v.  Sherwood,  58  Neb.  20, 
78  N.  W.  383;  American  Inv.  Co.  v.  Mc- 
Gregor, 48  Neb.  779,  67  N.  W.  785; 
Smith  V.  Foxworthy,  39  Neb.  214,  57 
N.  W.  994;  Craig  v.  Stevenson,  15  Neb. 
.362,    18    N.    W.    510. 

47.  Ballou  V.  Sherwood,  58  Neb.  20, 
78  N.  W.  383;  American  Inv.  Co.  v.  Mc- 
Gregor, 48  Neb.  779,  67  N.  W.  785; 
Smith  V.  Foxworthy,  39  Neb.  214,  57 
N.  W.  994;  Craig  v.  Stevenson,  15  Neb. 
362,  18  N.  W.  510. 

48.  Kane  v.  Jonasen,  55  Neb.  757,  76 
N.  W.  441 ;  Laughlin  v.  Schuyler,  1  Neb. 
409. 

[a]  Where  two  lots  constitute  one 
tract  and  have  been  used  as  such,  they 
may  be  appraised  and  sold  together. 
Elgutter  f.  Northwestern  Mut.  Life 
Ins.  Co.,  86  Fed.  500,  30  C.  C.  A.  218; 
Johnson  V.  Colby,  52  Neb.  327,  72  N. 
W.   313. 

49.  Kane  v.  Jonasen,  55  Neb.  757, 
76  N.  W.  441;  Craig  V.  Stevenson,  15 
Neb.  362,  18  N.  W.  510. 

50.  Union  Trust  Co.  v.  King,  3  Neb. 
(L'nof.)  155,  91  N.  W.  190;  Wells  v. 
Fiazier,  64  Neb.  370,  89  N.  W.  1033. 

fa]  An  appraisement  is  not  inval- 
idated because  the  names  of  the  own- 
ers of  the  equity  of  redemption  are 
not  stated  other  than  by  the  designa- 
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tion  "et  al"  after  the  name  of  the 
principal  defendant.  Union  Trust  Co. 
V.  King,  3  Neb.  (Unof.)  155,  91  N.  W. 
190;  Wells  v.  Frazier,  64  Neb.  370,  89 
N.   W.   1033. 

51.  See  Campbell  v.  Clay,  6  Bush 
(Kv.)  498;  Woodcock  v.  Bowman,  4 
Mete.  (Kv.)  40;  Gravitt  v.  Mountz,  27 
Ky.  L.  Rep.  945,  87  S.  W.  304;  Tom- 
linson  v.  McKaig,  5  Gill  (Md.)  256.  And 
see  12  Standard  Prog.  825. 

[a]  In  Nebraska,  (1)  a  true  copy  of 
the  appraisal  must  be  filed  prior  to 
the  advertisement  of  sale  and  notice, 
with  the  clerk  of  the  court.  Emory  v. 
Beyer,  2  Neb.  (Unof.)  1,  95  N.  W.  1061; 
Bostwiek  v.  Keller,  62  Neb.  815,  87  N. 
W.  1060;  Walker  v.  Patch,  52  Neb.  763, 
73  N.  W.  228;  Burkett  v.  Clark,  46 
Neb.  460,  64  N.  W.  1113.  _  (2)  A  copy 
of  the  appraisal  is  deposited  "forth- 
with" within  the  meaning  of  the  stat- 
ute, if  filed  the  day  following  the  ap- 
praisal. Wheldon  v.  Cornett,  4  Neb. 
("Unof.)  421,  94  N.  W.  626.  See  also 
Hubbard  v.  Hennessey,  2  Neb.  (Unof.) 
816,  90  N.  W.  220,  four  days. 

52.  Gravitt  v.  Mountz,  27  Ky.  L. 
Rep.  945,  87  S.  W.  304. 

fa]  A  report  which  fails  to  fix  any 
value  to  the  land  is  a  nullity,  but  ex- 
ceptions filed  long  after  confirmation 
of  the  sale  and  payment  of  the  pur- 
chase price  come  too  late.  Gravitt  v. 
Mountz,  27  Ky.  L.  Rep.  945,  87  S.  W. 
304. 

53.  Ashley  v.  First  Nat.  Bk.,  3  Neb. 
(Unof.)   IS,  90  N.  W.  639. 

54.  Ashley  v.  First  Nat.  Bank,  3 
Neb.    (Unof.)   18,  90  N.  W.  639. 
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TT.  CoKCLURivENEss.  —  The  valuation  placed  hy  appraisers  is  con- 
clusive unless  it  be  set  aside  for  some  valid  reason.^^ 

1.  Objections.  —  An  appraisement  may  be  set  aside  and  a  new 
one  ordered  upon  a  proper  showing,'"  which  must  be  done,  as  a  gen- 
eral rule,  before  sale,°^  by  a  motion  to  vacate,'^  but  it  cannot  be  done 
in  a  collateral  proceeding.'"  If  made  after  sale,  the  objection  can  be 
made  only  on  the  ground  of  fraud.^*^  The  objections  must  be  stated 
with  reasonable  certainty."^ 

Grounds.  —  ]Mere  irregularities  in  the  appraisement,^^  such  as  a  pre- 
mature,"^  or  tardy*'*  appraisement,  irregularity  as  to  the  oath,"^  or 


55.  Wood  V.  Clark,  58  Neb.  115,  78 
N.  W.  396;  Jarrett  v.  Hoover,  54  Neb. 
65,  74  N.  W.  429;  Nve  &  Schneider  Co. 
V.  Fahrenholz,  49  Neb.  276,  68  N.  W. 
498,  59  Am.  St.  Rep.  540;  Vought  V. 
Foxwor^hy,  38  Neb.  790,  57  N.  W.  538. 
See  also  the  following:  Ky. — Miles  v. 
Lyons,  20  Ky.  L.  Ro]>.  1727,  50  S.  W. 
15.  La. — Erwin  v.  Chaffe,  51  La.  Ann. 
41,  24  So.  596.  Neb.— Adler  &  Sons 
Clothing  Co.  r.  Hellman,  4  Neb. 
(Unof.)  557,  95  N.  W.  467;  Hartwiok  v. 
Woods,  4  Neb.  (Unof.)  103,  93  N.  W. 
415;  Tavlor  v.  Reis,  2  Neb.  (Unof.) 
533,  89  N.  W.  374;  Cole  r.  Willard,  62 
Neb.  839,  88  N.  W.  134;  Omaha  Loan  & 
Trust  Co.  v.  Fitzpatrick,  59  Neb.  303, 
80  N.  W.  907;  Loekwood  v.  Cook,  58 
Neb.  304,  78  N.  W.  1118;  Nelson  v.  Ail- 
ing, 58  Neb.  606,  79  N.  W.  162. 

56.  Amato  r.  Ermann,  47  La.  Ann. 
967,  17  So.  505;  Ashlev  r.  First  Nat. 
Bank,  3  Neb.  (Unof.)'  18,  90  N.  W. 
639. 

[a]  But  where  no  attack  has  been 
made  on  an  appraisement,  and  no  legal 
reasons  existed  therefor,  the  court  is 
not  authorized  in  setting  it  aside. 
Kampman  r.  Nicewaner,  60  Neb.  208, 
82  N.  W.  623. 

57.  Ky.— Harris  r.  Gunnell,  10  Ky, 
L.  Rep.  419,  9  S.  W.  376.  La.— Lam- 
bert V.  De  Santos,  10  La.  Ann.  725. 
Neb. — Lewis  r.  Moreartv,  75  Neb.  316, 
106  N.  W.  447;  Nebraska  Loan  &  Trust 
Co.  V.  Dickcrson,  1  Neb.  (Unof.)  622, 
95  N.  W.  774;  Emorv  r.  Bovor,  2  Neb. 
(Unof.)  1,  95  N.  W.  1061;"  Unland  v. 
Crane,  63  Neb.  451,  88  N.  W.  667  (that 
appraiser  was  not  disinterested);  Ins. 
Co.  of  North  America  7".  Aokerman,  61 
Neb.  312,  85  N.  W.  287;  Scottish  Am. 
Mort.  Co.  r.  Nve,  58  Neb.  661,  79  N. 
W.  553;  Smith' Bros.  Co.  v.  Weiss,  56 
Neb.  210,  76  N.  W.  564;  Biirkett  f. 
Clark,  46  Neb.  466,  64  N.  W.  1113. 


58.  See  United  States  Nat.  Bank  v. 
Hanson,  1  Neb.  (Unof.J  87,  95  N.  W. 
364. 

[a]  Motion  To  Vacate  Appralso- 
ment. — The  objection  that  liens  were 
erroneously  deducted  must  be  raised  be- 
fore the  sale  by  motion.  United  States 
Nat.  Bank  v.  Hanson,  1  Neb.  (Unof.) 
87,  95  N.  W.  364. 

[b]  Objection  that  an  appraisal  la 
too  low  must  be  made  by  motion  to 
vacate  the  appraisement  filed  before 
the  sale  takes  place.     Hartsuflf  r.  Huss, 

2  Neb.  (Unof.)  145,  95  N.  W.  1070; 
Hamer  v.  McFaggan,  51  Neb.  227,  70 
N.  W.  937;  Overall  v.  McShane,  49  Neb. 
64,  68   N.   W.   383. 

59.  Trowbridge  V.  Cunningham,  63 
Kan.  84  7,  66  Pac.  1015. 

60.  Harris  V.  Gunnell,  10  Ky.  L. 
Rep.  419,  9  S.  W.  376;  Lewis  f.  Mo- 
rearty,  75  Neb.  316,  106  N.  W.  447; 
Phoenix  Mut.  Life  Ins.  Co.  v.  Williams, 

3  Neb.  (Unof.)  79,  90  N.  W.  756; 
Omaha  L.  &  T.  Co.  r.  Borders,  3  Neb. 
(Unof.)  3,  90  N.  W.  642;  Ins.  Co.  of 
North  America  f.  Ackerman,  61  Neb. 
312,  85  N.  W.  287;  Mills  v.  Hamer,  55 
Neb.  445,  75  N.  W.  1105;  Best  v.  Zu- 
tavern,  53  Neb.  619,  74  N.  W.  81.  See 
Booker  v.  Louisville,  25  Ky.  L.  Rep. 
497,  76  S.  W.  18. 

61.  Union  Savings  Bank  t".  Lincoln 
N.  Universitv,  4  Neb.  (Unof.)  70,  93 
N.  W.  408. 

62.  See  Terrv  v.  Swinford,  19  Ky. 
L.  Rep.  712,  41  "S.  W.  r,oZ. 

[a]  That  the  appraisers  were  not  as 
well  acquainted  with  the  land  as  they 
should  have  been,  will  not  invalidate 
the  sale.  Terry  v.  Swinford,  19  Kv.  L. 
Rep.  712,  41  S.  W.  553. 

63.  Noland  r.  Barrett,  122  Mo.  181, 
26  S.   W.   692,  43  Am.  St.  Rep.  572. 

64.  Bobb  r.  Barnum,  59  Mo.  394. 

65.  Moore  r.  Wingate,  53  Mo.  398; 
McVey    v.  McVey,  51   Mo.   406. 
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in  the  selection  of  an  appraiser,''^  or  an  irregularity  in  that  the  ap- 
praisal was  not  made  by  the  statutory  number  of  appraisers,''^  are 
not  sufficient  to  invalidate  the  sale,  and  set  it  aside. 

J.  New  Appraisement.  —  A  new  appraisement  may  sometimes  be 
awarded  when  the  officer  is  unable  to  sell  for  the  price  required.''^ 
Some  statutes,  however,  provide  that  a  new  appraisement  can  be  made 
only  whore  land  has  been  twice  offered  for  sale  and  not  sold  for 
want  of  bidders,"^  or  unless  the  first  appraisement  has  been  vacated 
by  the  court.''''  If  the  court  in  setting  aside  a  sale  retains  the  first 
appraisement  and  directs  a  sale  under  it,  a  new  appraisement  is  not 
necessary.''^ 

VII.  ADVERTISEMENT  OR  NOTICE  OF  SALE.  —  A.  Necessity 
FOR.  —  Inasmuch  as  the  object  of  the  notice  is  to  inform  the  public 
that  a  sale  of  certain  property  will  occur,  to  invite  them  to  the  sale,''^' 
and  to  secure  the  best  possible  price  for  the  property,''^  it  is  gen- 
erally required  that  a  proper  notice  of  a  judicial  sale  must  be  given.''* 


66.  Brockway  v.  Pomeroy,  75  Neb. 
704,  106  N.  W.  781,  where  no  injury  or 
prejudice  is  shown. 

67.  Terry  v.  Swinford,  19  Ky.  L. 
Eep.  712,  41  S.  W.  553;  Johnson  v. 
Beazley,  65  Mo.  250,  27  Am.  Rep.  276. 

68.  Schulz  V.  Hasse,  227  111.  156,  81 
N.  E.  50. 

[a]  In  a  partition  suit,  where  the 
master  was  unable  to  sell  for  the  price 
named  in  the  decree,  the  court  should 
adopt  so^me  plan  to  sell  the  property 
that  wilf  be  just  and  fair.  It  may  in 
its  discretion  appoint  commissioners  to 
partition  the  property,  or  if  the  prop- 
erty cannot  be  partitioned  without  preju- 
dice, to  make  a  new  appraisement. 
Schulz  V.  Hasse,  227  111.  156,  81  N.  E. 
50. 

[b]  When  a  purchaser  at  a  judicial 
sale  fails  to  pay  his  sale  bonds  and  a 
second  sale  is  made  to  satisfy  them, 
an  appraisement  before  the  second  sale 
is  not  necessary.  Wigginton  v.  Nehan, 
25  Ky.  L.  Eej).  617,  76  S.  W.  196;  Mc- 
Kee  V.  Stein's  Guardian,  91  Ky.  240,  16 
S.  W.  583. 

69.  Wilson  v.  New,  4  Neb.  (IJnof.') 
S48,  93  N.  W.  941;  Lombard  v.  Pasusta, 
2  Neb.  (Unof.)  496,  89  N.  W.  255; 
Thompson  v.  Purcell,  63  Neb.  445,  88 
N.  W.  778;  Carstens  v.  Eller,  60  Neb. 
460,  83  N,  W.  743;  Kampman  v.  Nice- 
waner,  60  Neb.  208,  82  N.  W.  623; 
Johnson  v.  Colby,  52  Neb.  327,  72  N. 
W.  313;  Burkett  V.  Clarke,  46  Neb.  466, 
64  N.  W.  1113. 

70.  Thompson    v.    Purcell,    63    Neb. 
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445,  88  N.  W.  778;   Beardsley  v.  Hig- 
man,  58  Neb.  257,  78  N.  W.  510. 

[a]  On  Alias  Order  of  Sale. — Where 
land  was  sold  under  an  order  of  sale 
and  the  sale  vacated  for  irregularities, 
and  the  court  issued  an  alias  order 
of  sale  on  which  there  was  a  new  and 
higher  appraisement,  the  making  of  the 
second  appraisement  was  not  a  valid 
objection  on  the  part  of  the  mortgagor 
to  the  confirmation  of  the  sale.  Ne- 
braska Loan  &  Trust  Co.  v.  Hamer,  40 
Neb.  281,  58  N.  W.  695. 

71.  Beardsley  v.  Higman,  58  Neb. 
257,  78  N.  W.  510. 

72.  Ky. — Jarboe  v.  Colvin,  4  Bush 
70.  Neb.— State  v.  HoUiday,  35  Neb. 
327,  53  N.  W.  142.  S.  C— Baily  v. 
Baily,  9  Rich.  Eq.  392. 

73.  Palmour  v.  Roper,  119  6a.  10, 
45  S.  E.  790;  Sowards  v.  Pritchett,  37 
111.  517. 

74.  See  generally  the  statutes  and 
the  following:  U.  S. — Evers  v.  Wat- 
son, 156  U.  S.  527,  15  Sup.  Ct.  430,  39 
L.  ed.  520;  United  States  Bank  v. 
Ritchie,  8  Pet.  128,  8  L.  ed.  890.  Cal. 
Halleck  v.  Moss,  17  Cal.  339.  111.— So- 
wards V.  Pritchett,  37  111.  517;  Reynolds 
V.  Wilson,  15  111.  394,  60  Am.  Dec. 
753.  Ky.— Clark  v.  Bell,  4  Dana  15; 
Terry  v.  Swinford,  19  Ky.  L.  Rep.  712, 
4J  S.  W.  553.  Me.  — Tracy  v. 
Roberts,  88  Me.  310,  34  Atl.  68, 
51  Am.  St.  Rep.  394.  Md.— Glenn 
r.  Wootten,  3  Md.  Ch.  514.  Mass. 
Thomas  f.  Le  Baron,  8  Mete.  355.  Minn. 
McCord  V.  Sullivan,  85   Minn.  344,  88 
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This  prerequisite  cannot  be  dispensed  with  by  any  provision  in  the 
decree/*^  nor  can  a  non-compliance  with  it  be  subsequently  cured  by 
statute/" 

B.  Who  "May  Give  Notice. —  It  has  been  held  that  the  notice 
should  be  given  by  the  person  directed  to  make  the  sale." 

0.  Form  of  Notice."  —  i  Titig  ^f  Court  and  Cause.  —  The  ad- 
vertisement of  the  Side  should  give  a  short  style  of  the  cause/"  but 
an  omission  thereof  will  not  render  the  sale  irregular.*" 

2.  Description  of  Property.  —  The  notice  should  give  a  short  de- 
scription of  the  property  to  be  sold  sufficient  to  identify  it/^  but  a 
description  pointing  out  the  property  with  reasonable  certainty  is  all 


N.  W.  989,  89  Am.  St.  Rep.  561;  Hart- 
ley V.  Croze,  38  Minn.  325,  37  N,  W. 
449.  Miss. — Laughman  v.  Thompson,  6 
Smed.  &  M.  259;  Smith  r.  Denson,  2 
Smed.  &  M.  326.  Mo.— Valle  v.  Flem- 
ing, 19  Mo.  454,  61  Am.  Dec.  566.  N.  Y. 
In  re  Philip,  95  Misc.  709,  160  N.  Y. 
Supp.  49.  Pa.— Tavlor  v.  Hoyt,  2 
Monag.  206,  15  Atl.  892.  S.  C— Baily 
V.  Baily,  9  Rich.  Eq.  392.  Tenn.— Rucker 
V.  Moore,  1  Heisk.  726.  Utah. — In  the 
matter  of  Walker's  Estate,  6  Utah  369, 
23  Pac.  930.  W.  Va.— Thompson  v. 
Buffalo  L.  &  C.  Co.,  88  S.  E.  1040; 
Scott  V.  Ludington,  14  W.  Va.  387. 

See  12  Standard  Pkoc.  827. 

[a]  Where  Sale  Is  Private. — In  In- 
diana, under  statute,  when  the  sale  is 
private  no  notice  is  necessary.  Max- 
well V.  Campbell,  45  Ind.  360;  Worth- 
ington  V.  Duncan,  41  Ind.  515;  Rice  v. 
Cleghorn,  21  Ind.  80. 

fb]  Advertisement  of  Property  Not 
Sold.— But  the  failure  of  the  sheriff  to 
legally  advertise  and  offer  for  sale 
property'  which  was  not  sold  for  want 
of  bidders  will  not  invalidate  a  subse- 
quent sale  made  under  another  order 
to  which  no  objection  is  made.  Empkic 
V.  McLean,  15  Neb.  629,  19  N.  W.  593. 

[c]  Whether  the  want  of  notice  pre- 
vented competition  or  not,  or  was  by 
design  or  accident,  can  make  no  dif- 
ference. Sowards  v.  Pritchett,  37  111. 
617. 

As  to  effect  of  failure  to  give,  and 
defects  in,  see    infra,  Vll,  F. 

As  to  notice  of  adjourned  sale,  see 

i)ifra,  IX,  A,  3,  b. 

Directing  notice  in  decree,  see  supra, 
IV,  D,  7. 

75.  United  States  Bank  v.  Ritchie, 
8  Pet.  (U.  S.)  128,  8  L.  ed.  890. 


76.  McCord  v.  Sullivan,  85  Minn. 
344,  88  N.  W.  989,  89  Am.  St.  Rep. 
561,  since  it  is  jurisdictional. 

77.  Price  v.  Simpson,  8  Ky.  L.  Rep. 
327. 

[a]  It  is  the  duty  of  the  commis- 
sioner to  advertise  the  property,  and 
the  practice  of  employing  others  to 
post  the  advertisements  directed  by  the 
court  ought  not  to  be  tolerated.  If 
he  has  not  done  so  himself  he  must  be 
able  when  he  makes  his  report  to  state 
from  his  own  knowledge  that  the  ad- 
vertising was  properly  done.  Price  v. 
Simpson,  8  Ky.  L.  Rep.  327. 

78.  Form  of  notice  of  sale  under 
foreclosure  or  partition,  see  9  Stand- 
ard Prog.  750. 

79.  Baxter  v.  Finlay,  1  Ch.  Cham- 
bers (U.  C.)  230.  See  Springer  v.  Law, 
185  m.  542,  57  N.  E.  435,  76  Am.  St. 
Rep.  57. 

80.  Ray  V.  Oliver,  6  Paige  (N.  T.) 

489. 

fa]  Where  Name  of  Parties  Was 
Omitted.— Cunningham  v.  Schlev,  6  Gill 
(Md.)  207.  See  Farr  v.  Sims,  Rich.  Eq. 
Cas.  (S.  C.)   122,  24  Am.  Dec.  396. 

81.  Ky.— Terry  v.  Swinford,  19  Ky. 
L.  Rep.  712,  41  S.  W.  553.  Mass.— New 
England  Hospital  c.  Sohier,  115  Mass. 
50.  Mich. — Grisw(?ld  r.  Fuller,  33 
Mich.  268.  Mo.— Noland  r.  Bank  of 
Lee's  Summit,  129  Mo.  57,  31  S.  W. 
341.  Neb. — Morrison  v.  Lincoln  Sav. 
Bank  &  S.  D.  Co.,  1  Neb.  (Unof.)  449, 
96  N.  W.  230;  Leigh  v.  Green,  64  Neb. 
533,  90  N.  W.  255,  101  Am.  St.  Rep. 
592.  S.  C— Farr  v.  Sims,  Rich.  Eq. 
Cas.  122,  24  Am.  Dec.  396.  Tex- 
lexas  Sa^■ings  Loan  Assn.  v.  Seitzler, 
12  Tex.  Civ.  App.  551,  34  S.  W.  348. 
W.  Va.— Bradford  v.  McConihay,  15  W. 
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that  is  reqiiirod.^-  It  is  generally  sufficient  to  describe  the  property 
as  it  is  described  in  the  decree  or  mortgage  under  which  the  sale  is 
made.^^    Abbreviations  may  be  used.^* 

Facts  Affecting  Value  of  Property. —  All  improvements  on  the  prop- 
erty,''^ other  facts  tending  to  enhance  its  value  and  attract  bidders,^^ 
and  easements  to  which  it  is  subject,^"^  should  be  set  out  in  the  notice, 
but  it  has  been  held  unnecessary  to  state  the  several  deeds  creating 
incumbrances  on  it.^® 

3.  Amount  of  Debt.  —  The  amount  of  the  debt  for  which  the  land 
is  to  be  sold  should  be  stated,^^  but  in  the  absence  of  statute  requiring 
it,  an  omission  of  this  requirement  will  not  invalidate  the  sale.^° 


Va.  732.    Can.— Baxter  v.  Finlay,  1  Ch, 
Chamb.  (U.  C)   230. 

[a]  Description       Held       Suiiicient. 

Wyman  r.  Hooper,  2  Gray  (Mass.)   141. 

[b]  A  description  which  gives  no- 
tice where  the  property  is  and  enables 
a  prospective  purchaser  to  find  it  for 
examination  is  sufficient.  Mahoney  v. 
Mackubin,  52  Md.  357. 

fc]  An  advertisement  showing  that 
the  property  was  situated  in  a  particular 
district  in  a  named  county,  that  it  con- 
tained 200  acres  more  or  less,  and  was 
called  "Pleasant  Prospect,"  and  as- 
sessed in  the  name  of  J.  C.  is  a  suffi- 
cient description.  Cooper  v.  Holmes, 
71  Md.  20,  17  Atl.  711. 

[d]  The  failure  of  the  notice  of  sale 
to  properly  describe  the  land  was  a 
mere  irregularity,  and  did  not  deprive 
the  court  of  .iurisdiction  to  make  the 
sale.  Robertson  v.  Johnson,  57  Tex. 
62,  64;  Davis  v.  Touchstone,  45  Tex. 
490;  Fitzwilliams  i.  Davie,  18  Tex. 
Civ.  App.  81,  43  S.  W.  840. 

82.  Stull  V.  Seymour,  63  Neb.  87,  88 
N.  W.  174;  Pearson  i\  Badger  Lumber 
Co.,  60  Neb.  167,  82  N.  W.  374. 

83.  Cal. — Anglo-Californian  Bank  v. 
Cerf,  142  Cal.  303,  75  Pac.  902.  Mass. 
Model  Lodging  House  Assn.  v.  Boston, 
114  :Mass.  133.  Neb.— Miller  ^).  Lan- 
ham,  35  Neb.  886,  53  N.  W.  1010. 

84.  Bansemer  v.  Mace,  18  Ind.  27, 
81   Am.  Dec.   344. 

[a]  An  abbreviation  "w.  hf.  of  the 
n.  w.  qr.  of  sec.  35,  in  t.  23,  n.,  of  r. 
4,  w.,  etc."  is  a  sufficient  description. 
Bansemer  v.  Mace,  18  Ind.  27,  81  Am. 
Dec.   344. 

85.  Howard  v.  Ridout,  1  Ch.  Chamb. 
(U.  C.)  244;  Baxter  v.  Finlay,  1  Ch. 
Chamb.    (U.   C.)    230. 

[a]  If  all  the  improvements  are  not 
set   out,   the   advertisement   will   be   le- 
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f erred  to  a  master  for  resettlement  and 
a  new  dav  appointed.  Heward  v.  Rid- 
out,  1   Ch!!  Chamb.    (U.  C.)   244. 

86.  !See  Chadwick  v.  Patterson,  14 
Leg.  Int.  (Pa.)  132,  2  Phila.  275;  Mc- 
Alpine  v.  Young,  2  Ch.  Chamb.  (U.  C.) 
171. 

[a]  Existence  of  Lease. — The  omis- 
sion in  an  advertisement  to  state  that 
the  premises  are  leased  advantageously 
is  good  ground  for  staying  the  sale. 
McAlpine  V.  Young,  2  Ch.  Chaiub.  (U. 
C.)    171. 

[b]  An  outlet  on  an  alley  is  an  im- 
portant advantage  which  should  be 
described.  Chadwick  v.  Patterson,  2 
Phila.    (Pa.)    275. 

87.  In  re  Estate  of  Whiteman,  36 
Leg.  Int.   (Pa.)   286,  13  Phila.  249. 

[a]  A  notice  at  the  sale  that  the 
property  will  be  sold  free  of  incum- 
brances is  calculated  to  mislead  and 
will  be  ground  for  setting  aside  the  sale 
where  the  property  is  subject  to  an 
easement  not  referred  to  in  the  notice. 
But  an  omission  to  designate  the  ex- 
istence of  an  easement  to  which  the 
land  is  subject  is  not  such  a  misdescrip- 
tion as  will  avoid  the  sale  where  the 
existence  of  the  easement  is  ascertain- 
able by  recourse  to  the  public  records 
and  actual  measurement.  In  re  Estate 
of  Whiteman,  36  Leg.  Int.  (Pa.)  286, 
13  Phila.   249. 

88.  Cunningham  v.  Schley,  6  Gill 
(Md.)  207;  Gibbs  v.  Cunningham,  1 
Md.  Ch.  44. 

89.  Terry  v.  Swinford,  19  Ky.  L. 
Rep.  712,  41  S.  W.  553.  See  Springer 
V.  Law,  185  111.  542,  57  N.  E.  435,  76 
Am.   St.   Rep.   57. 

90.  Iowa  Loan  &  Trust  Co.  v.  Estate 
of  Devall,  63  Neb.  826,  89  N.  W.  381; 
Dederick  v.  Gillespie,  63  Neb.  422,  88 
N.  W.  659;  Amoskeag  Savings  Bank  v. 
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4.  Statement  as  to  Sale  Itself.  —  Tho  time,^^  giving  the  hour 
thereof,"-  the  place,"^  and  the  terms  of  the  sale,"^  must  he  stated  in 
the  notice,  but  it  is  not  neeessary  to  state  that  the  land  will  be  sold 
in  parcels,  even  when  the  decree  has  directed  it  to  be  sold  in  that 

manner."^ 

5.  Signature.  —  The  notice  should  be  signed."" 


Eobbins,  53  Neb.  776,  74  N.  W.  261; 
Stratton  v.  Reisdorph,  35  Neb.  314,  53 
N.  W.  13G.  See  Dewitz  v.  Joyce-Pruitt 
Co.,  20  N.  M.  572,  151  Pae.  237. 

fa]  The  informality  in  a  notice  by 
reason  of  a  failure  to  state,  in  terms, 
the  amount  of  principal  and  interest, 
where  the  sum  is  stated  as  the  amount 
for  which  the  property  will  be  sold,  is 
not  sufficient  to  avoid  the  sale.  De- 
witz r.  Joyce-Pruitt  Co.,  20  N.  M.  572, 
151  Pac.  2:^7. 

91.  Blodgett  V.  Hitt,  29  "Wis.  169. 

[a]  A  notice  dated  Dec.  7  and  stat- 
ing that  the  sale  would  take  place  on 
the  28th  day  of  Dec.  next  is  valid. 
Gray  v.  Shaw,  14  Mo.  341. 

92.  Bondurant  r.  Bondurant,  251  111. 
S24,  96  N.  E.  306;  Trustees  of  Schools 
V.  Snell,  19  111.  156,  68  Am.  Dee.  586; 
Coxe  V.  Halsted,  2  N.  J.  Eq.  311. 

[a]  The  omission  to  name  the  hour 
did  not  vitiate  the  sale  whore  it  was 
fairly  conducted  at  the  usual  hour  for 
foreclosure  sales,  there  being  no  fraud- 
ulent intent  and  no  injury.  Thorwarth 
1.  Armstrong,  20  Minn.  404. 

[b]  That  (1)  the  sale  will  be  made 
between  certain  named  hours  of  the 
business  portion  of  the  day  is  a  suffi- 
cient statement  of  the  time  (Burr  v. 
Borden,  61  111.  389;  Trustees  of  Schools 
V.  Snell,  19  111.  156,  68  Am.  Dec.  586; 
Coxe  V.  Halsted,  2  N.  J.  Eq.  311),  al- 
though (2)  it  would  be  more  proper  to 
state  the  exact  hour.  Coxe  v.  Halsted, 
2   N.   J.  Eq.   311. 

93.  Minn. — Bottineau  r.  Aetna  Life 
Ins.  Co.,  ol  ]\riun.  125,  16  N.  W.  849. 
N.  y. — Burnet  r.  Denniston,  5  Johns. 
Ch.  35.  Wis.— Midlothian  Iron  Min, 
Co.  r.  Dahlbv,  108  Wis.  195,  84  N.  W. 
152;   Blodgett   r.   Hitt,  29  Wis.   169. 

fa]  Naming  City. — A  notice  desig- 
nating "Duluth,  in  the  county  of  St. 
Louis,"  the  place  not  being  otherwise 
ilesiguated,  is  insufficient,  and  the  sale 
thereunder  void.  Hartley  r.  Croze,  38 
Minn.  325,  37  X.  W.  449." 

[b]     Illustrations. — (1)  A  notice  des- 


ignating the  place  as  "in  front  of  the 
office  of  the  register  of  deeds  in  the 
county  of  Fillmore"  sufficiently  desig- 
nates the  place.  Merrill  v.  Nelson,  18 
Minn.  366.  (2)  "At  the  front  door 
of  the  courthouse,  in  the  city  of  St. 
Paul"  sufficiently  designates  the  place. 
Thorwarth  r.  Armstrong,  20  Minn.  464; 
Golcher  r.  Brisbin,  20  Minn.  453.  (3; 
A  notice  stating  the  sale  would  be  held 
at  the  courthouse  where  the  statute  re- 
quires the  sale  to  be  at  the  auditor's 
office  is  valid  in  the  aVjsence  of  a  show- 
ing that  anyone  was  misled.  Whitney 
V.  Bailey,  88  Minn.  247,  92  N.  W.  974. 

[c]  The  designation  of  an  impos- 
sible place,  such  as  "the  front  door  of 
the  courthouse"  when  there  was  in 
fact  no  courthouse  in  the  village,  or 
place  known  as  such,  amounts  to  no 
notice  at  all,  and  such  notice  and  a 
sale  thereunder  is  void.  Bottineau  v. 
Aetna  Life  Ins.  Co.,  31  Minn.  125,  16 
N.  W.  849. 

94.  Abell  r.  Duparcv,  1  Kv.  Op.  40; 
Farr  r.  Sims,  Rich.  Eq.  Cas.  (S.  C.) 
122,  24  Am.  Dec.  396.  Contra,  Paine  f. 
Fox,   16  Mass.   129. 

95.  Hoffman  r.  Burke,  21  Hun  (N. 
Y.)    580. 

[a]  Notice  of  Separate  Sale. — Where 
the  decree  requires  the  lots  to  be  sold 
separately,  the  published  notice  need 
not  specially  state  that  the  lots  will 
thus  be  sold,  when  the  notice  does  con- 
tain the  information  that  the  lots  will 
be  sold  in  the  manner  provided  by  the 
decree.  Carstens  r.  Eller,  60  Neb".  460, 
83  N.  W.  743. 

[h]  If  an  interested  party  wishes 
such  specification  he  must  request  it  in 
f^ood  season.  Hoffman  r.  Burke,  21 
Hun   (N.  Y.)   580. 

96.  Coxe  r.  Halsted,  2  N.  J.  Eq.  311. 
fa]     Failure  of  the  commissioner  to 

sign  his  name  above  the  words  "Mas- 
ter Commissioner"  on  the  posted  no- 
tices, if  the  notices  were  otherwise 
sufficient,  is  not  ground  for  setting 
aside  the  sale.     Allsop  v.  Deposit  Bank 
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D.  Manner  of  Giving  Notice.  —  1.  In  General.  —  The  manner 
of  giving  notice  is  generally  regulated  by  statute,''^^  or  by  the  order 
or  decree  of  sale.^^"  Notice  may  be  given  by  publication  in  news- 
papers/ by  posting  the  notice  in  conspicuous  places,-  in  places  desig- 
nated by  the  order^  and  sometimes  by  personal  service.* 

2.  Publication.  —  a.  In  General.  —  In  some  jurisdictions,  there 
being  no  statute  regulating  the  time  and  manner  of  giving  notice,  such 
matters  are  within  the  discretion  of  the  court  granting  the  decree  of 
sale,^  and  are,  as  a  rule,  stated  in  the  decree.^  Wliere  such  is  the 
case,  it  is  the  duty  of  the  officer  directed  to  make  the  sale  to  proceed 
in  pursuance  to  the  decree.^     If  the  statute  regulates  the  time  and 


of  Owensboro,  24  Ky.  L.  Eep.  762,  69 
S.  W.  1102. 

[b]  Whether  the  name  is  signed  by 
himself,  or  printed,  or  signed  by  an- 
other is  immaterial.  Coxe  v.  Halsted, 
2  N.  J.  Eq.  311. 

98.  See  the  statutes. 

99.  See  notes  and  cases  following. 

1.  Parrat  v.  Neligh,  7  Neb.  456.  See 
infra,  VII,  D,  2. 

2.  ni.— Quick  V.  Collins,  197  111.  391, 
64  N.  E.  288;  Wilson  v.  Ford,  190  111. 
614,  60  N.  E.  876.  Ind. — Meredith  V. 
Chancey,  59  Ind.  466.  Ky.— Harris  v. 
Gunnell,  10  Ky.  L.  Eep.  419,  9  S.  W. 
376.  Mich. — Dexter  v.  Cranston,  41 
Mich.  448,  2  N.  W.  674.  Tenn.— God- 
dard  V.  Cox,  1  Lea  112. 

[a]  Posting  Out  of  Ward.— A  sale 
duly  confirmed  -will  not  be  set  aside  in 
a  collateral  proceeding  because  the  no- 
tices of  sale  were  not  posted  in  three 
public  places  in  the  ward  as  provided 
by  statute,  but  were  posted  in  three 
public  places  just  outside  the  ward. 
Averill  v.  Jackson  City  Bank,  114 
Mich.  20,  72  N.  W.  15. 

[b]  Publication  as  Posting.— Where 
the  decree  orders  that  notice  be  pub- 
lished by  posting,  publication  in  a 
newspaper  does  not  satisfy  this  re- 
quirement. Halleck  v.  Moss,  17  Cal. 
339;  Augustine  v.  Doud,  1  111.  App. 
588. 

[c]  In  Kentucky,  posting  of  noticea 
is  not  required  when  the  sale  is  by  a 
master  commissioner.  Scott  V.  Graves, 
153  Ky.  221,  154  S.  W.  1084. 

3.  Wilson  V.  Ford,  190  HI.  614,  60 
N.  E.  876;  Watson's  Admr.  v.  Violett, 
2  Duv.   (Ky.)   332. 

[a]  Three  Public  Places. — A  re- 
quirement that  the  notice  of  foreclos- 
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ure  sale  be  put  up  in  three  public 
places  means  that  it  shall  be  put  in  the 
places  best  calculated  to  bring  the  no- 
tice home  to  the  mortgagor  and  to  all 
persons  most  likely  to  attend  as  pur- 
chasers. Denning  v.  Smith,  3  Johns. 
Ch.    (N.  Y.)    332. 

4.  See  infra,  VII,  D,  3. 

5.  ni.— Quick  V.  Collins,  197  lU.  391, 
64  N.  E.  288;  Gould  r.  Garrison,  48  111. 
258;  Sowards  r.  Pritchett,  37  111.  517, 
524.  Ky.— Scott  v.  Graves,  153  Ky. 
221,  154  S.  W.  1084.  Miss.— See  Guise 
v.  Middleton,  Smed.  &  M.  Ch.  89,  desig- 
nation by  counsel  subject  to  approval 
of  court.  N.  J. — Parker  v.  Allen  (N. 
J.  Eq.),  4  Atl.  300.  S.  C.—Ex  parte 
Alexander,  35  S.  C.  409,  14  S.  E.  854; 
Bulow  V.  Witte,  3  S.  C.  308;  Baily  v. 
Baily,  9  Eich.  Eq.  392. 

[a]  The  statute  as  to  notice  under 
execution  sales  does  not  apply  to  judi- 
cial sales.  Gould  v.  Garrison,  48  111. 
258;  Threadgill  v.  Colcord,  16  Okla. 
447,  85  Pac.  703. 

[b]  In  Kentucky  the  code  provides 
that  judicial  sales  shall  be  made  after 
such  notice  as  the  court  may  direct. 
The  only  limitations  on  the  power  of 
the  court  are  §14a  of  Ky.  Sts.  and  the 
requirement  that  the  advertisement 
shall  be  reasonably  sufficient  to  proper- 
Iv  advertise  the  sale.  Scott  v.  Graves, 
153   Ky.   221,   154   S.  W.   1084. 

6.  Whether  decree  must  direct  no- 
tice, see  supra,  IV,  D,  7. 

7.  ni.— Quick  V.  Collins,  197  111.  391, 
64  N.  E.  288;  Gould  f.  Garrison,  48  111. 
258;  Eeynolds  v.  Wilson,  15  111.  394, 
60  Am.  Dec.  753;  Augustine  v.  Doud, 
1  111.  App.  588.  la. — Frazier  v.  Steen- 
rod,  7  Iowa  339,  71  Am.  Dec.  447.  Ky. 
Williams    v.    Woodruff,     1     Duv.     257; 
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manner  of  giving  notice,*  the  statute  must  be  complied  with,°  and  the 
officer  has  no  power  to  sell  until  such  compliance.^"  But  it  is  im- 
material if  a  longer  notice  be  given.^^ 

b.  The  Newspaper.  —  A  newspaper  in  which  a  notice  of  sale  may 
be  published  has  been  defined  to  be  a  publication,  usually  in  sheet 
form,  intended  for  general  circulation,  and  published  regularly  at 
short  intervals,  containing  intelligence  of  current  events  and  news  of 
general  interest.^^    The  selection  of  the  newspaper  in  the  absence  of 


Hahn  v.  Pindell,  1  Bush  538;  Terry  v. 
Swinford,  19  Kv.  L.  Rep.  712,  41  S.  W. 
553.  Md.— Conroy  v.  Carroll,  82  Md. 
127,  .33  Atl.  423;  Glenn  r.  Wootten,  3 
Md.  Ch.  514.  Okla.— Threadgill  v.  Col- 
cord,  16  Okla.  447,  85  Pac.  703.  S.  C. 
Baily  v.  Baily,  9  Rich.  Eq.  392. 

8.'  See  generally  the  statutes,  and 
Gleason  v.  Boone,  123  Ark.  523,  185 
S.  W.  1093. 

[a]  The  mode  of  giving  notice  pre- 
scribed in  the  deed  of  trust  takes  tho 
place  of  that  prescribed  by  the  statute. 
Atkinson  v.  Washington,  etc.  College, 
54  W.  Va.  32,  46  S.  E.  253. 

9.  U.  S. — Guaranty  Trust  Co.  r. 
Green  Cove  Spring  E,  Co.,  139  U.  S. 
137,  148,  11  Sup.  Ct.  512,  35  L.  ed. 
116;  Early  v.  Doe  ex  dem.  Homans,  16 
How.  610,  14  L.  ed.  1079.  Cal.— Hell- 
man  V.  Merz,  112  Cal.  661,  44  Pac. 
1079.  La. — Gernon  r.  Bestick,  15  La. 
Ann.  697.  Minn. — Hartley  r.  Croze,  38 
Minn.  325,  37  N.  W.  449.  Neb.— Law- 
son  V.  Gibson,  18  Neb.  137,  24  N.  W. 
447.  N.  M. — Compare,  however,  Dewitz 
V.  Joyce-Pruitt  Co.,  20  N.  M.  572,  151 
Pac.  237.  Wis.— Pinkerton  v.  Gates 
Land  Co.,  118  Wis.  514,  95  N.  W.  1089; 
Chippewa  River  L.  Co.  v.  Gates  Land 
Co.,  118  Wis.  345,  94  N.  W.  37,  95  N. 
W.  954;  McCrubb  v.  Bray,  36  Wis. 
333. 

[a]  Variance  Between  Order  and 
Statute. — Where  the  statute  required 
the  publication  to  be  in  a  daily  news- 
paper printed  in  the  county  and  cir- 
culating in  the  town  of  New  Haven, 
and  the  order  of  the  court  only  re- 
quired the  publication  in  a  newspaper 
published  in  the  county,  but  such  no- 
tice was  in  fact  inserted  in  a  daily 
paper  published  in  New  Haven,  the 
actual  compliance  with  the  law  ren- 
dered the  sale  valid,  in  spite  of  the 
defect  in  the  order.  Lawrence's  Ap- 
peal, 49  Conn.  411. 

10.  Vaughn  v.  Newman,  221  HI.  576, 
77  N.  E.   1106,  112  Am.  St.  Rep.  203; 


Reynolds  v.  Wilson,  15  TA.  394,  60  Am. 
Dec.  753. 

11.  Morton  v.  Carroll,  68  Miss.  699, 
9  So.  896;  Taylor  v.  Coots,  32  Neb. 
30,  48  N.  W.  964,  29  Am.  St.  Rep. 
426. 

12.  Hull  r.  King,  38  Minn.  349,  37 
N.  W.  792;  Hanscom  v.  Mever,  60  Neb. 
68,  82  N.  W.  114,  83  Am.  St.  Rep.  507, 
48  L.  R.  A.  409. 

[a]  "The  daily  and  weekly  news- 
papers common  to  all  parts  of  the 
country,  of  general  circulation  among 
the  people,  without  regard  to  class, 
vocation  or  calling,  devoted  to  the 
gathering  and  dissemination  of  news 
of  current  events  of  interest  to  all, 
and  usually  espousing  and  advocating 
principles  of  some  political  party  with 
persistency,  if  not  at  all  times  with 
consistency,  are,  without  doubt,  news- 
papers within  the  meaning  of  the  stat- 
ute." But  publications,  such  as  lit- 
erary, scientific,  religious,  medical,  and 
legal  journals,  that  are  obviously  for 
but  one  class  of  people  and  that  class 
alwaj-s  but  a  small  part  of  the  entire 
public,  are  not  newspapers,  within  the 
legal  and  ordinary  meaning  of  the 
word.  If,  however,  the  paper  in  ques- 
tion has  the  distinguishing  features  re- 
quired to  make  a  newspaper,  as  ordi- 
nal ily  defined,  the  fact  that  it  also 
makes  a  specialty  of  some  particular 
class  of  business,  and  conveys  intel- 
ligence of  particular  interest  to  those 
engaged  in  such  business  will  not  de- 
prive it  of  its  general  classification  as 
a  newspaper.  Hanscom  v.  Mever,  60 
Neb.  68,  82  N.  W.  114,  83  Am.  St. 
Rep.  507,  48  L.  R.  A.  409. 

[b]  Public  Newspaper. — A  secular 
newspaper  of  general  circulation  is  a 
"public  newspaper."  Maass  v.  Hess, 
140  111.  576,  29  N.  E.  887. 

[c]  Law  Journal. — A  small  publica- 
tion in  point  of  size  containing  no 
news  of  a  political,  religious,  commer- 
cial, or  social  nature,  but  only  a  few 
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a  statutory  designation,"  rests  in  the  discretion  of  the  eonrt,'"  or 
officer  conducting  the  sale,^^  though  it  has  been  held  that  it  should 
not  be  in  an  obscure  paper  where  the  probabilities  are  that  it  will 
be  seen  by  a  few  persons  only.^*^  Where  it  is  required  that  the  notice 
be  published  in  a  newspaper  printed  in  the  county  where  the  land 
lies  the  paper  must  circulate  therein/^  but  the  circulation  need  not 
be  general  in  any  particular  city  or  portion  of  the  county.^^ 

In  Wliat  Language.  —  Unless  otherwise  directed  in  the  order,  it  is 
always  intended  that  the  advertisement  be  inserted  in  a  newspaper 
in  the  English  language.^''  Some  statutes  in  addition  to_  advertise- 
ment in  an  p]nglish  newspaper,  require  an  advertisement  in  a  paper 
in  a  foreign  language  also  if  there  is  one,2°  but  even  under  such  statute 
it  has  been  held  that  the  notice  must  be  printed  in  English.^! 

c.  Time  of  Piihlication.  —  In  the  absence  of  statute  prescribing  the 
length  of  time  notice  of  the  sale  shall  be  given,  a  reasonable  notice 
should  be  given,^^  and  what  constitutes  a  reasonable  notice  is  left  to 


advertisements  and  notices  of  convey- 
ances of  real  estate,  building  permits, 
court  docket,  and  commissioners'  sales 
is  not  a  newspaper  of  general  circula- 
tion. Eeagan  v.  Duddy,  25  Ky.  L. 
Eep.  1664,  78  S.  W.  430.  See  also  the 
following:  111.— Pentzel  v.  Squire,  161 
HI.  ,346,  43  N.  E.  1064,  52  Am.  St. 
Eep.  373;  Kerr  v.  Hitt,  75  111.  51. 
Neb. — Hanscom  f.  Meyer,  60  Neb.  68, 
82  N.  W.  114,  83  Am.  St.  Eep.  507,  48 
L.  E.  A.  409.  Ohio.— Bigalke  v.  Bigalke, 
19  Ohio  Cir.  Ct.  331. 

[d]  A  religious  -weekly  containing 
a  column  devoted  to  news  of  the  day 
is  a  "newspaper."  Hull  v.  King,  38 
Minn.  349,  37  N.  W.  792. 

13.  See  Euffin  f.  Johnson,  5  Heisk. 
(Tenn.)   604. 

[a]  Designation  hy,  Governor.— An 
act  of  the  legislature  providing  for 
a  designation  by  the  governor  of  the 
newspaper  in  which  legal  advertise- 
ments should  be  inserted  applied  only 
to  public  sales  made  by  officers  of  the 
court,  and  not  to  private  sales  made 
by  trustees  and  others.  Euffin  v.  John- 
son, 5  Heisk.    (Tenn.)    604. 

14.  Sessions  v.  Peav,  23   Ark.   39. 

15.  See  State  v.  HoUiday,  35  Neb. 
327,  53   N.   W.   142. 

[a]  Mandamus. — The  court  will  not 
by  mandamus  direct  the  officer  making 
the  sale  to  advertise  the  same  in  any 
particular  newspaper.  State  v.  Holli- 
dav,  35  Neb.  327,  53  N.  W.  142. 

16.  State  V.  Holliday,  35  Neb.  327, 
53  N.  W.  142.    See,  however,  St.  Joseph 
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Mfg.  Co.  V.  Daggett,  84  HI,  556,  hold- 
ing the  law  does  not  require  proof  of 
any  specific  notoriety  or  extent  of  cir- 
culation, to  make  a  valid  medium  for 
notice  by  publication. 

17.  Dexter  v.  Cranston,  41  Mich. 
448,  2  N.  W.  674. 

[a]  The  notice  of  sale  is  not  in- 
valid because  the  newspaper  in  which 
it  was  inserted,  although  published  in 
the  proper  county  was  partly  printed 
outside.  Aetna  Life  Ins.  Co.  v.  Worta- 
szewski,  63  Neb.  636,  88  N.  W.  855; 
Nebraska  L.,  S.  &  I.  Co.  v.  McKinley- 
Lanning  L.  &  T.  Co.,  52  Neb,  410,  72 
N.  W.   357. 

18.  Smith  V.  Foxworthy,  39  Neb. 
214,  57  N.  W.  994. 

19.  Graham  v.  King,  50  Mo.  22,  11 
Am.  Eep.  401. 

[a]  An  English  advertisement  in  a 
German  newspaper  is  bad.  Graham  v. 
King,  50  Mo.  22,  11  Am.  Eep.  401. 

20.  See  generally  the  statutes. 

21.  Tappan  v.  Dayton,  51  N.  J.  Eq. 
260,  28  Atl.  1. 

22.  Crosby  v.  Kiest,  135  111.  458,  26 
N.  E.  589  (three  weeks'  notice  by  pub- 
lication is  reasonable) ;  Sowards  v. 
Pritehett,  37  HI.  517;  Trustees  v.  Snell, 
19  111.  155,  68  Am.  Dec.  586;  Baily 
V.  Baily,  9  Eich.  Eq.   (S.  C.)    392. 

[a]  Requiring  Notice  as  in  Case  of 
Execution  Sales. — "While  it  would  be 
a  good  practice  to  require,  by  decree, 
the  master  to  give  the  same  notice  that 
a   sheriff   is   required   to   give,   still,  a 


JUDICIAL  SALES 


745 


the  discretion  of  the  eonrt.^''  But  f5tatntos  sometimes  regulate  this 
matter.^'*  Tiic  courts  arc  divided  on  tlic  (juestion  whether  a  nHjuire- 
ment  of  advertisement  for  a  certain  number  of  weeks  successively 
intends  that  the  first  appearance  of  the  advertisement  shall  be  that 
number  of  full  weeks  before  the  day  of  sale,  some  adhering  to  the 
affirmative,"^  and  some  to  the  negative^"  of  the  proposition.  Such  a 
statute  requires  also  that  the  notice  appear  in  each  successive  issue  of 
the  nev.'spaper  up  to  the  time  of  sale.^^ 

Whether  notice  must  be  advertised  up  to  and  including  the  day 
of  sale  depends  on  the  statute  or  decree  directing  the  giving  of  notice. '"^^ 
Some  statutes  have  express  provisions  as  to  the  timie  between  the  last 
advertisement  and  the  day  of  sale.^^ 


failure  to  prescribe  such  notice  in  the 
decree,  in  the  absence  of  a  statute,  is 
not  erroneous."  Crosby  r.  Kicst,  135 
111.  458,  26  N.  E.  589.  To  same  effect, 
Baily  v.  Baily,  9  Kich.  Eq.  (S.  C.) 
392. 

23.  Gould  V.  Garrison,  48  111.  258; 
Baily  v.  Baily,  9  Rich.  Eq.  (S.  C; 
392. 

24.  See  generally  the  statutes. 

25.  111.— Quick  V.  Collins,  197  111. 
391,  64  N.  E.  288.  Ind.— Meredith  v. 
Chancev,  59  Ind.  466.  Mich. — Bacon  v. 
Kennedy,  56  INlich.  329,  22  N.  W.  824. 
N.  J. — Parsons  r.  Lanning,  27  N.  J.  Eq. 
70.  Wis.— McCrubb  v.  Bray,  36  Wis. 
333. 

[a]  The  phrase  "three  weeks  suc- 
cessively" evidently  means  the  same 
thing  as  "three  successive  weeks." 
In  re  Cunningham,  73  Cal.  558,  15  Pac. 
136. 

26.  la. — Frazier  r.  Steenrod,  7  Iowa 
339,  71  Am.  Dec.  447;  Morrow  r.  Weed, 
4  Iowa  77,  66  Am.  Dec.  122.  N.  M. 
Dewitz  V.  Jovce-Pruitt  Co.,  20  N.  M. 
572,  151  Pac'.  237.  N.  Y.— Wood  v. 
Terrv,  4  Lans.  80.  S.  C.—E.r  parte 
Alexander,  35  S.   C.  409,   14   S.  E.  854. 

27.  Hellman  r.  Merz,  112  Cal.  661, 
666,  44  Pac.  1079;  In  re  O'Sullivan's 
Estate,  84  Cal.  444,  24  Pac.  281;  Hart- 
ley V.  Croze,  38  Minn.  325,  37  N.  W. 
449. 

[a]  Where  publication  is  in  a  daily 
paper,  a  notice  of  a  sale  to  be  had 
on  Thursday,  April  21,  must  appear  in 
the  issue  of  April  20.  Hellman  r. 
Merz,   112   Cal.   661,   666,   44  Pac.   1079. 

[b]  Where  notice  is  given  in  a 
weekly  paper  the  last  advertisement 
must  a])pear  not  more  than  seven  days 
before  the  sale.  Hartlev  v.  Croze,  38 
Minn.  325,  37  N.  W.  449 j   Tappan  v. 


Dayton,  51  N.  J.  Eq,  260,  28  Atl.  1. 
Contra,  Dexter  v.  Cranston,  41  Mich. 
448,  2  N.  W.  674,  which  holds  that 
when  a  part  of  a  week  intervenes  be- 
tween the  regular  day  of  publication 
notice  need  not  be  inserted  on  the  last 
day  of  publication  previous  to  the  sale 
if  the  full  notice  has  been  given. 
Each  week  commences  to  run  on  the 
day  of  publication,  so  that  where  no- 
tice is  inserted  in  the  issue  of  Feb- 
ruary 23d,  the  week  following  there- 
after will  not  end  until  the  next  day 
of  publication  which  is  March  2.  A 
notice  given  on  that  day  of  a  sale  to 
take  place  on  March  4th  is  not  one 
published  one  week  next  before  the 
sale  and  it  cannot  be  counted  as  part 
of  the  statutory  number  of  weeks  re- 
quired. If  the  last  notice  of  a  sale 
to  take  place  on  March  4th,  then  falls 
on  February  23d,  the  notice  is  suffi- 
cient. 

28.  See  generally  the  statutes,  and 
Melton  V.  Fitch,  125  Mo.  281,  28  S.  W, 
612. 

[a]  Once  Each  Week. — Under  a 
statute  requiring  notice  "once  each 
week  for  four  consecutive  weeks  prior 
to  the  sale,"  the  notice  need  not  be 
continuous  up  to  the  day  of  sale.  Wat- 
kins  r.  Tngo,  24  Knn.  612. 

[b]  Thirty  Days  Before  Sale.— But 
where  statute  requires  notice  to  be 
given  "for  at  least  thirty  days  before 
sale,"  it  is  otherwise,  the  word  "for" 
being  equivalent  to  "during."  Notice 
need  not  be  published  on  the  day  of 
the  sale,  liowovor.  Whitaker  r.  Beach, 
12  Kan.  402;  :\rnllorv  r.  Patterson,  63 
Neb.  429,  SS  N.  W.  686.  See  also  First 
Nat.  Bank  r.  Kennedv  (Kan.),  157 
Pac.   417. 

29.  See   generally   the   statutes  and 
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In  computing  time,  either  the  day  of  first  publication  or  the  day  of 
sale  -should  be  included  and  the  other  excluded.^"  Sundays  and  holidays 
are  included  when  notice  for  a  certain  time  is  prescribed.^ ^ 

d.  Frequency.  —  A  statute  or  decree  requiring  notice  to  be  given 
for  a  certain  number  of  weeks,^-  or  a  certain  number  of  days,^^  does 
not  require  daily  notice;  a  weekly  notice  for  the  prescribed  time  is 
sufficient.^*  But  the  notice  must  appear  in  every  regular  issue  during 
the  required  period.^^  But  the  court  is  sometimes  authorized  to  direct 


Davis  V.  Magoun,  109  Iowa  308,  80 
N.  W.  423,  under  statute  requiring  last 
notice  to  be  given  at  least  a  week 
before  the  day  of  sale. 

[a]  Publication  on  Day  of  Sale. 
Where  the  statute  provides  that  "the 
last  publication  to  be  not  more  than 
seven  days  prior  to  the  time  appointed 
for  selling  the  same"  the  statute  is 
not  complied  with  by  publication  on 
the  dav  of  sale.  Trenton  Trust,  etc. 
Co.  f.  Fitzgibbon  &  Crisp  Carriage,  etc. 
Co.,  81  N.  J.  Eq.  1,  84  Atl.  1042. 

[b]  A  requirement  of  ten  days' 
notice  of  sale  does  not  require  that 
the  last  notice  shall  be  published  ten 
days  before  sale.  St.  Joseph  Mfg.  Co. 
V.  "Daggett,  84  111.  556. 

30.  Smith  t:  Eowles,  85  Tnd.  264; 
Meredith  v.  Chancey,  59  Ind.  466;  Gray 
V.  Worst,   129   Mo.   122,   31   S.   W.   585. 

[a]  An  advertisement  of  a  sale  to 
occur  June  18,  published  in  a  weekly 
paper  beginning  May  19  and  ending 
June  16,  is  a  compliance  with  a  re- 
quirement of  sale  after  advertising 
thirtv  days.  Gray  v.  Worst,  129  Mo. 
122,  '31  S.  W.   585. 

31.  Schenek  v.  Schenck,  52  La.  Ann. 
2102,  28  So.  302. 

32.  Cah—In  re  O 'Sullivan's  Estate, 
84  Cal.  444,  24  Pac.  281.  Md.— John- 
son V.  Dorsey,  7  Gill  269.  R.  I— In  re 
Harris,  Petitioner,  14  E.  I.  637. 

[a]  Successively. — Where  the  stat- 
ute provides  for  publication  "three 
weeks  successively,"  it  simply  indi- 
cates the  time  and  not  the  manner  of 
publication;  the  word  "successively" 
refers  to  weeks  and  not  the  publication 
of  the  paper.  In  re  Cunningham,  73 
Cal.  558,  15  Pae.  136. 

33.  Md.— White  v.  Malcomb,  15  Md. 
529.  Mo. — German  Bank  v.  Stumpf, 
73  Mo.  311.  Neb.— Cuyler  v.  Tate,  67 
Neb.  317,  93  N.  W.  675;  Lawson  v. 
Gibson,  18  Neb.  137,  24  N.  W.  447. 

[a]    Under  statute  requiring  tliirty 
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days'  notice,  notice  is  sufScient  where 
the  first  publication  in  a  weekly  paper 
was  on  April  26,  the  last  May  24,  and 
where  sale  was  on  May  28.  Cuyler  v. 
Tate,  67  Neb.  317,  93  N.  W.  675. 

[b]     But  where  the  decree  directs  a 
sale    "after   ten    days'     advsrtising, " 

notice  must  be  published  at  least  ten 
times  on  ten  distinct  days.  While  a 
direction  for  sale  after  giving  notice 
for  ten  days  might  be  construed  to 
mean  the  same  thing,  the  language  of 
the  decree  is  stronger.  Maxwell  v. 
Burns    (Tenn.),  59   S.   W.  1067. 

34.  111.— Garrett  v.  Moss,  20  HI.  549. 
la. — Frazier  v.  Steenrod,  7  Iowa  339, 
71  Am.  Dec.  447;  Morrow  V.  Weed,  4 
Iowa  77,  132,  66  Am.  Dec.  122.  Kan. 
Tidd  V.  Grimes,  66  Kan.  401,  71  Pac. 
844;  Watkins  V.  Inge,  24  Kan.  612. 
Md.— Johnson  v.  Dorsey,  7  Gill  269. 
Mass, — Frothingham  v.  March,  1  Mass. 
247.  Mich. — Munroe  v.  Winegar,  128 
Mich.  309,  87  N.  W.  396.  Mo.— Gray 
V.  Worst,  129  Mo.  122,  31  S.  W.  585. 
Neb.— Cuyler  v.  Tate,  67  Neb.  317,  93 
N.  W.  675;  Lawson  v.  Gibson,  18  Neb. 
137,  24  N.  W.  447.  N.  Y.— Chamber- 
lain V.  Dempsey,  22  How.  Pr.  356,  13 
Abb.  Pr.  421;  lloward  v.  Hatch,  29 
Barb.  297;  Wood  t:  Terry,  4  Lans.  80. 
Ore. — Walker  v.  Goldsmith,  14  Ore.  125, 
12  Pac.  537.  S.  C.—Ex  parte  Alex- 
ander, 35  S.  C.  409,  14  S.  E.  854. 
W.  Va. — Atkinson  v.  Washington  &  Jef- 
ferson College,  54  W.  Va.  32,  46  S.  E. 
253;  Benwood  v.  Wheeling  E.  Co.,  53 
W.  Va.  465,  44  S.  E.  271. 

[a]  Semi-weekly.  —  Publication  in 
each  issue  of  a  semi-weekly  publication 
for  thirty  days  is  a  compliance  with 
the  statute.  Omaha  Loan  &  Trust  Co. 
V.  Lynch,  2  Neb.  (Unof.)  798,  90  N. 
W.  217. 

35.  Cal.— Hellman  v.  Merz,  112  Cal. 
661  44  Pac.  1079;  In  re  O 'Sullivan's 
Estate,  84  Cal.  444,  24  Pac.  281.    Kan. 
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a  puhlipation  a  less  niim])cr  of  times  than  each  issue.^"  And  the  notice 
need  not  appear  in  all  the  editions  of  the  paper  issued  on  the  days  of 
publication.^^  A  requirement  that  publication  be  had  at  least  once  a 
week  for  a  certain  nunilier  of  weeks  successivoly  means  tliat  there 
must  be  that  number  of  publications  not  more  tlian  seven  days  apart.^^ 

e.  Position  of  Notice  in  Paper.  —  The  notice  should  appear  in  an 
appropriate  place  in  the  newspaper.^" 

f  Matters  Relating  to  Printing  and  Circulation  of  Paper.  —  An 
advertisement  in  a  daily  paper  is  not  vitiated  by  the  fact  that  the 
paper  is  regularly  not  printed  on  Sunday  or  some  other  specified  day 
of  the  week.**'  Nor  is  the  notice  invalidated  because  of  incomplete- 
ness of  a  particular  issue  of  the  paper,  if  it  reaches  all  the  regular 
subscribers.*^ 

3.     Personal  Notice.  —  Unless  the  statute  requires  personal  service 


Whitaker  v.  Beach,  12  Kan.  492;  Mc- 
Curdy  v.  Baker,  11  Kan.  111.  Mo.— Ger- 
man Bank  v.  Stumpf,  73  Mo.  311.  Neb. 
Mallory  v.  Patterson,  63  Neb.  429,  88 
N.  W.  686;  Lawson  v.  Gibson,  18  Neb. 
137,  24  N.  W.  447.  Tenn.^Allen  v. 
Kerr,  13  Lea  256. 

[a]  But  see  Petition  of  Harris,  14 
R.  I.  637,  under  a  statute  requiring  no- 
tice to  be  published  for  four  suc- 
cessive weeks,  notice  may  be  published 
weekly  in  a  daily  paper.  But  it  would 
be  otherwise  if  the  publication  is  di- 
rected in  a  daily  paper. 

[b]  Effect  of  Intermittent  Publica- 
tion.— "Where  notice  has  not  appeared 
in  every  issue  from  its  first  insertion 
to  the  day  of  sale  and  the  omission 
to  make  continuous  publication  is  of 
such  a  character,  or  is  attended  by 
such  circumstances  as  to  mislead  the 
public  and  work  injury  to  the  party 
whose  property  is  sold,  the  sale  may  be 
set  aside.  German  Bank  r.  Stumpf,  73 
Mo.  311. 

Where  paper  is  not  printed  on  certain 
days,  see  infra,  'VIJ,  D,  2,  f. 

[c]  One  insertion  of  the  statutory 
number  of  days  before  sale  is  not  a 
compliance.  Whitaker  r.  Beach,  12 
Kan.  492;  McCurdy  r.  Baker,  11  Kan. 
Ill;  Lawson  r.  Gibson,  18  Neb.  137, 
24  N.  W.  447,  disapproving  Craig's 
Admx.  V.  Fox,  16  Ohio  563.  See  Max- 
well v.  Burns  (Tenn.),  59  S.  W.  1067, 
where  the  court  says  by  way  of  dictum 
"an  advertisement  on  one  day  pub- 
lished ten  days  prior  to  the  sale  might 


well  be  an  advertising  ten  days  before 
the  sale,  but  it  would  not  be  ten  days* 
advertisement." 

36.  7??   re  Cunningham,  73   Cal.  558, 

15  Pac.  136. 

[a]  A  statute  requiring  notice  for 
three  weeks  successively  does  not  de- 
{)rive  the  court  of  this  power.  In  re 
Cunningham,  73  Cal.  558,  15  Pac.  136. 

37.  Everson  v.  Johnson,  22  Hun  (N. 
Y.)    115. 

38.  Early   v.   Doe   ex   dem.   Homans, 

16  How.  {\5.  S.;  610,  14  L.  ed.  1079; 
Hernandez  v.  Creditors,  57  Cal.  333. 

39.  See  State  Realty,  etc.  Co.  r.  Vil- 
laume,  121  App.  Div.  793,  106  N.  Y. 
Supp.  698. 

fa]  Printing  Notice  Under  Mislead- 
ing Heading. — The  fact  that  efie  of  the 
published  notices  appeared  in  the  news- 
paper under  the  heading  "Surrogate's 
Notices,"  there  being  in  addition  there- 
to six  other  proper  publications  of  the 
notice,  even  if  a  technical  irregularity, 
is  immaterial  where  no  one  is  shown  to 
have  been  injured,  misleil,  or  deceived 
thereby.  State  Realty,  etc.  Co.  v.  Vil- 
laume,  121  App.  Div.  793,  106  N.  Y. 
Supp.  698. 

40.  Weld  r.  Rees,  48  HI.  428;  Ger- 
man Bank  r.  Stumpf,  73  Mo.  311,  6 
Mo.  App.  17;  Kellogg  v.  Carrico,  47  Mo. 
157. 

41.  Cowles  V.  Phoenix  Mut.  L.  Ins. 
Co.,  63  Kan.  883,  65  Pac.  217,  where 
the  paper  was   not  sent  to   other  pub- 

[  lishers  to  whom  it  is  sent  in  exchange. 
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of  notice  of  sale  on  the  defendant,  as  is  sometimes  the  ease,*^  no  per- 
sonal notice  need  be  served.*^ 

E.  Pkoop^  of.  —  Proof  of  publication  may  be  made  by  the  pub- 
lisher or  his  agent,"  by  the  person  conducting  the  sale,*^  or  by  any 
person  having  knowledge  of  the  fact.*''  A  recital  in  the  record  is  evi- 
dence of  the  giving  of  notice.*^ 

F.  Failure  To  Give  and  Defects  in.  —  The  failure  to  give  proper 
notice  of  sale  is  always  ground  for  refusing  to  confirm  or  for  setting 
aside  the  sale,*^  and  the  failure  to  give  any  notice  renders  the  sale 
void  for  want  of  jurisdiction.*^  A  failure  to  publish  the  notice  for 
the  required  length  of  time  is  by  some  courts  regarded  as  a  fatal 
defect,^"  and  by  others  as  a  mere  irregularity  which  is  cured  by  con- 


42.  See  generally  the  statutes  and 
Lewis  V.  Woodall,  4  Houst.  (Dei.)  543; 
Wolf  V.  Heathers,  4   Harr.    (Del.)    325. 

43.  111.— Springer  v.  Law,  185  111. 
542,  57  N.  E.  435,  76  Am.  St.  Eep. 
57;  Princeton  Loan  &  Trust  Co.  v. 
Munsen,  60  111.  371;  Crumpton  r.  Bald- 
win, 42  111.  165.  Kan.— Keene  Five- 
Cent  Savings  Bank  r.  Marsh,  31  Kan. 
771,  3  Pac.  511.  W.  Va. — Atkinson  v. 
Washington  &  Jefferson  College,  54  W. 
Va.  32,  46  S.  E.  253. 

44.  m.— Maass  v.  Hess,  140  111.  576, 
29  N.  E.  887.  Mich.— See  Dexter  v. 
Cranston,  41  Mich.  448,  2  N.  W.  674. 
Neb.— Tavlor  v.  Coots,  32  Neb.  30,  48 
N.  W.   964,  29  Am.  St.  Eep.  426. 

[a]  Proof  of  publication  is  not 
necessary  to  the  validity  of  a  decree 
of  confirmation.  Yerger  v.  Ferguson, 
55   Miss.    190. 

[b]  Sufficient  Certificate. — The  cer- 
tificate of  publication  by  an  agent  of 
a  corporation  publisher  is  sufficient 
where  it  is  shown  by  the  minutes  of 
the  board  of  directors  that  the  agent 
was  authorized  to  make  certificates  of 
publication.  Pentzel  f.  Squire,  161  111. 
346,  43  N.  E.  1064,  52  Am.  St.  Eep. 
373. 

45.  Frazier  v.  Steenrod,  7  Iowa  339, 

71  Am.  Dec.  447,  by  affidavit  with  a 
copy  of  the  advertisement. 

46.  .Johnson  v.   Colby,   52   Neb.   327, 

72  N.  W.  313;  Tavlor  r.  Coots,  32  Neb. 
30,  48  N.  W.  964,  29  Am.  St.  Eep. 
426;  Miller  v.  Lefever,  10  Neb.  77,  4 
N.   W.  929. 

47.  See  cases  and  notes  following, 
and   generally   the   title    "Judgments." 

[a]  An  allegation  in  the  report  of 
sale  that  the  sale  was  advertised  "ac- 
cording to  law,"  followed  by  a   con- 
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firmation  of  the  sale  is  prima  facie 
proof  of  publication  of  the  notice  re- 
quired by  the  statute.  Cooper  v.  Sun- 
derland, 3  Iowa  114,  66  Am.  Dec.  52. 
See  Bobbins  v.  Boulware,  190  Mo.  33, 
88    S.    W.    674,    109    Am.    St.   Eep.    746. 

[b]  Effect  of  Recital  in  Record. 
Where  the  statute  prescribes  notice, 
but  not  personal  service,  a  recital  in 
the  record  that  the  court  was  satisfied 
that  the  notice  required  by  law  had 
been  given,  is  sufficient  to  show  juris- 
diction of  the  court  until  contradicted. 
Little  V.  Sinnett,  7  Iowa  324;  Cooper 
V.  Sunderland,  3  Iowa  114,  66  Am.  Dec. 
52. 

[c]  Collateral  Attack. — A  record  re- 
cital that  proper  notice  was  given  can- 
not be  impeached  in  a  collateral  pro- 
ceeding in  another  court.  Sargeant  v. 
State  Bank,  12  How.  371,  13  L.  ed. 
1028.  As  to  collateral  attack,  see 
infra,  XIX,  and  the  title  "Judg- 
ments. ' ' 

48.  111.— Eeynolds  v.  Wilson,  15  111. 
394,  60  Am,  Dec.  753.  Ky.— Clark  v. 
Bell,  4  Dana  15;  Williams  v.  Woodruff, 
1  Duv.  257;  Fink  v.  Herrick,  28  Ky. 
L.  Eep.  763,  90  S.  W.  268;  Terry  i: 
Swinford,  19  Ky.  L.  Eep.  712,  41  S.  W. 
553;  Harris  V.  iGunnell,  10  Ky.  L.  Eep. 
419,  9  S.  W.  376.  Md.— Glenn  v.  Woot- 
en,  3  Md.  Ch.  514.  Minn.— Hartley  v. 
Croze,  38  Minn.  325,  37  N.  W.  449. 
S.  C— Baily  v.  Baily,  9  Eich.  Eq.  392. 

See  12  Standard  Proc.  827. 

49.  Me. — Tracy  v.  Eoberts,  88  Me, 
310,  34  Atl.  68,  51  Am.  St.  Eep.  394. 
Md. — Bolgiano  V.  Cooke,  19  Md.  375. 
Minn. — McCord  v.  Sullivan,  85  Minn. 
344,  88  N.  W.  989,  89  Am.  St.  Eep. 
561.  Wis.— Blodgett  v.  Hitt,  29  Wis. 
169. 

50.  Cal.— Hellman  v.  Merz,  112  Cal, 
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firmation."  Defects  in  the  notice  which  do  not  deter  or  misload  bid- 
ders or  depreciate  the  vahie  of  tlie  property  or  prevent  it  from  bring- 
ing a  fair  price,  do  not  make  it  necessary  to  order  a  re-advertisement, 
and  are  not  ground  for  setting  aside  the  sale.''-  Thus  a  mistake  in 
the  date  which  misleads  no  one  will  not  invalidate  the  proceedings.^^ 


661,  44  Pac.  1079;  In  re  O 'Sullivan's 
Estate,  84  Cal.  444,  24  Pac.  281.  See 
also  Halleck  v.  Moss,  17  Cal.  339.  Kan. 
Wheatley  r.  Terry,  6  Kan.  427.  La. 
Curler's'  Succession,  18  La.  Ann.  728. 
N.  J.— Tappan  ;;.  Dayton,  51  N.  J.  Eq. 
260,  28  Atl.  1. 

51.  Ala. — Doe  ex  dem.  Huflgens  t". 
Jackson,  51  Ala.  514.  lU.— Moffitt  v. 
Moffitt,  69  111.  641.  Mo.— Bobbins  v. 
Boulware,  190  Mo.  33,  88  S.  W.  674, 
109  Am.  St.  Rep.  746.  S.  C.—Ex  parte 
Alexander,  35  S.  C.  409,  14  S.  E.  854, 
distinguishing  Bally  V.  Bally,  9  Rich. 
Eq.   392. 

As  to  effect  of  confirmation,  see 
infra,  XI,   O. 

As  to  collateral  attack  on  the  sale, 
see  infra,  XIX. 

52.  Ga.— WvUy    v.    Gazan,     69     Ga. 

506.  111.— FieU  r.  Brokaw,  59  111.  App. 
442,  where  defenrlant's  name  was  given 
as  Cornelia  instead  of  Cornelius  R. 
Field.  La. — Wadsworth  's  Succession, 
2  La.  Ann.  966.  Minn. — Richardson  r. 
Farwell,  49  Minn.  210,  51  N.  W.  915. 
Mo. — Noland  i;.  Bank  of  Lee's  Summit, 
129  Mo.  57,  31  S.  W.  341;  Matney  v. 
Graham,  50  Mo.  559.  Neb.— Pierce  r. 
Reed,  3  Neb.  (Unof.)  874,  93  N.  W. 
154;  Nebraska  Loan  &  Trust  Co.  v. 
ITamer,  40  Neb.  281,  58  N.  W.  695. 
N.  Y.— Kingsland   v.  Fuller,  157  N.  Y. 

507,  52  N.  E.  562.  Ohio.— Kotch,  etc. 
Co.  r.  Sieplein,  4  Ohio  Dec.  88.  R.  I. 
Horton  v.  Bassett,  16  R.  L  419,  16 
Atl.  715,  where  plaintiff's  name  was  giv- 
en as  Bartlett   instead  of  Bassett. 

[a]  Misdescription. — Where  the  ad- 
vertisement described  the  property  as 
"lot  3  in  block  4,  and  it  was  described 
in  the  petition  to  sell  at  "lot  3,  block 
3,"  the  error  was  held  to  be  such  as 
could  not  be  cured  without  a  new  ad- 
vertisement. Stoffel  r.  Reiners,  3  Mo. 
App.   33. 

[b]  "Where  the  property  is  so  de- 
scribed that  one  disposed  to  bid  can 
easily  identify  it,  the  transposition  of 
the  numbers  of  the  streets  is  immate- 
rial where  the  estate  was  an  impos- 
sible one  as  described  by  the  numbers. 


New  England  Hospital  v.  Sohier,  115 
Mass.  50. 

[c]  If  matters  not  called  for  by  the 
statute  but  cak-ulated  to  mislead  the 
jiublic  and  prevent  bidding,  are  stated 
in  the  notice,  the  sale  will  be  void, 
liut  if  inserted  by  mistake  and  cor- 
rected before  it  could  be  presumed 
to  influence  persons  desiring  to  bid, 
the  mistake  will  not  vitiate  the  pro- 
ceedings. Hubbell  V.  Sibley,  5  Lans. 
51,  affirmed,  50   N.  Y.  468. 

53.  N.  Y.— Mowry  r.  Sanborn,  68  N. 
Y.  153,  where  the  notice  was  dated 
1858  instead  of  1868.  W.  Va.— Long 
r.  Perine,  44  W.  Va.  243,  28  S.  E.  701, 
where  the  date  was  stated  to  be  1996 
instead  of  1896.  Wis.— Jensen  v.  Wein- 
lander,  25  "Wis.  477,  where  the  date 
given   was  1761    instead   of   1861. 

[a]  Mistake  of  One  Year. — "Where 
by  mistake  in  the  advertisement  the 
sale  is  advertised  to  be  made  in  one 
year  and  was  meant  to  be  made  and 
actually  was  made  in  the  succeeding 
year,  a  sale  thereunder  is  invalid.  Fen- 
ner  v.  Tucker,  6  R.  I.  551. 

[b]  Mistake  as  to  Day.— "Wliere  the 
advertisement  fixed  the  date  of  sale 
for  Oct.  12,  and  it  was  recited  it  was 
to  be  made  on  county  court  day,  which 
was  Oct.  10,  and  the  sale  took  place 
on  Oct.  10,  on  proof  that  the  owner 
was  misled  and  the  property  sold  for 
a  very  low  price,  the  sale  should  be 
set  aside.  Hendrix  v.  Nesbitt,  96  Ky. 
652,  29  S.  W.  627. 

[c]  "Wrong  Name  of  Day.— Where 
the  notice  fixed  the  day  of  sale  as 
Friday,  Aug.  9,  the  sale  is  valid  even 
though  August  9  fell  on  Saturday. 
First  State  Bank  v.  Day,  188  Mich.  228, 
154  N.  W.  101. 

[d]  Effect  of  Correction  in  Last 
Publication. — Where  the  advertisement 
gave  the  day  of  the  month  correctly 
li'Ut  named  the  wrong  day  of  the  week, 
and  the  mistake  was  corrected  in  the 
published  notice  on  the  day  before  the 
sale,  it  was  held  that  no  one  could 
have  been   misled.     Chandler   r.   Cook, 
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A  contradiction  between  the  advertised  and  posted  notice  as  to  a 
matter  not  required  by  law  to  be  stated  is  not  ground  for  equitable 
relief.^* 

G.  Objections  and  Waiver.  —  Objections  to  the  notice  and  pub- 
lication must  be  promptly  made.^^  The  debtor  by  his  conduct  may 
waive  any  defect  in  the  advertisement.^" 

VTII.  ENJOINING  AND  STAYING  SALE."  — A  judicial  sale 
which  is  about  to  be  made  may,  in  a  proper  case,  be  enjoined^«  or 
stayed.^'-'  A  purchaser  who  has  failed  to  comply  with  his  bid  cannot 
enjoin'  a  subsequent  sale  of  the  property.'^" 

IX.  THE  SALE.  —  A.  Time  and  Place.  —  1.  Time.  —  The  time 
of  sale  is  sometimes  fixed  by  statute,*^^  or  in  the  absence  thereof,  by 


2  McArthur  (D.  C.)  176.    Contra,  Well- 
man  v.  Lawrence,  15  Mass.  326. 

54.  Watt  V.  McGalliaid,  67  111.  513. 

[a]  Where  there  was  no  require- 
ment that  the  notice  should  state  that 
the  sale  would  be  with  or  without  re- 
demption, and  two  forms  of  notices 
were  given,  one  by  posted  notices  stat- 
ing the  sale  would  be  subject  to  re- 
demption and  one  by  publication  in 
a  newspaper  that  it  would  be  without 
redemption,  and  the  land  was  decreed 
to  be  sold  and  was  sold  subject  to  re- 
demption, the  fact  of  the  publication 
in  the  newspaper  did  not  furnish 
grounds  for  equitable  relief.  Watt  v. 
McGalliard,  67  111.  513. 

55.  McBride  v.  Gwynn,  33  Fed.  402. 

56.  Howard  v.  Schmidt,  29  La.  Ann. 
129. 

[a]  By  appointing  an  appraiser  the 
debtor  cures  any  defect  in  the  adver- 
tisement of  a  judicial  sale.  Howard 
V.  Schmidt,  29  La.  Ann.  129. 

57.  As  to  enjoining  execution  sale, 
see  the  title  "Judgments  and  Decrees, 
Enforcement  of." 

58.  People  r.   Gilmer,   10   111.   242. 

[a]  Form  of  Writ. — Where  an  in- 
junction is  sought  to  restrain  a  sale  on 
the  ground  that  the  full  amount  of 
the  mortgage  note  is  not  due,  the  writ 
should  be  so  worded  as  to  prevent  the 
collection  of  the  amount  disputed  and 
allow  the  sale  to  be  made  to  satisfy 
the  undisputed  debt,  or  suspend  the 
executory  proceedings  until  the  injunc- 
tion suit  is  tried.  Crowley  Bk.  &  Tr. 
Co.   V.   Kurd,   137   La.    787,   69   So.   175. 

[b]  Cotenants  who  were  parties  to  a 
partition  suit  cannot  enjoin  a  sale  of 
the   property   in   the  absence  of  fraud 
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or  undue  advantage.     Morrison  v.  Mor- 
rison, 105  Ala.  637,  17  So.  109. 

59.  See  Brown  v.  Lawson,  86  Va. 
284,  9  S.  E.  1014. 

As  to  stay  of  proceedings  generally, 
see  the  title  "Supersedeas  and  Stay 
of  Proceedings." 

[a]  The  pendency  of  an  action  of 
unlawful  detainer,  which  appears  to 
be  a  mere  contrivance  to  secure  delay 
is  not  ground  for  staying  a  sale. 
Brown  v.  Lawson,  86  Va.  284,  9  S.  E. 
1014. 

[b]  Notice  to  Officer  Necessary  To 
Bind  Him. — (1)  The  person  conducting 
the  sale  is  not  bound  by  an  order 
staying  the  sale  of  which  he  had  no 
notice.  Monell  v.  Lawrence,  12  Johns. 
(N.  Y.)  521,  529;  Freehold  Permanent 
Bldg.  Society  V.  Choate,  3  Ch.  Chamb. 
(U.  C.)  440.  (2)  Where  an  order 
staying  the  sale  three  weeks  had  been 
granted  on  the  day  of  sale,  but  notice 
thereof  did  not  reach  the  master  until 
after  the  sale,  but  before  the  purchase 
money  had  been  paid,  the  court  re- 
fused to  set  aside  the  sale.  Freehold 
Permanent  Bldg.  Society  v.  Choate,  3 
Ch.  Chamb.  (TJ.  C.)  440. 

60.  Boyer  v.  Cannon,  46  La.  Ann. 
767,  15  So.   86. 

[a]  Wliere  a  resale  has  been  or- 
dered because  of  failure  to  pay  the 
purchase  money,  the  purchaser  cannot 
enjoin  the  resale  on  the  ground  that 
he  has  in  fact  paid,  his  proper  remedy 
being  an  objection  to  the  report,  and 
a  motion  or  petition  for  confirmation 
of  the  original  sale^  Haralson  v. 
George's  Exr.,  56  Ala.  295;  Morrow  v. 
McGregor,  49  Ark.  67,  4  S.  W.  49. 

61.  See  generally  the  statutes. 
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the  decree  in  the  discretion  of  the  court."^  In  so  far  as  the  officer  di- 
rected to  sell  is  not  limited  by  the  law  or  decree,  he  is  vested  with 
a  reasonable  discretion  in  regard  to  the  time  when  the  sale  should  be 
made.''"  The  sale  must  take  place  at  the  time  designated  in  the 
notice,"''  but  it  may  be  made  after  return  day  of  the  writ  directing 
the  sale.^° 

2.     Place.  —  If  not  restricted  by  statute,  the  court  may  prescribe 
the  place  of  sale.°°     The  officer  must  sell  the  property  at  the  place 


62.  Macfarlane  r.  Maefarlane,  50 
Fla.  570,  39  So.  995. 

[a]  The  court  should  fix  the  time 
of  a  decretal  sale  and  not  leave  it 
to  the  commissioner.  The  time  there- 
of should  be  fixed  by  at  least  some 
general  designation,  such  as  the  first 
day  of  some  county  or  circuit  court. 
Perry  v.  Seitz,  2  Duv.   (Ky.)   122. 

[b]  The  clerk  has  discretion  in  fix- 
ing the  day  on  which  a  decree  will 
be  executed,  and  this  discretion  can 
only  be  controlled  in  a  clear  case  of 
its  abuse.  Myers  v.  James,  4  Lea 
(Tenn.)    370. 

[c]  Sale  Before  Time  Fixed  iu  De- 
cree. — Where  a  decree  directed  a  sale 
at  the  expiration  of  a  year  from  the 
date  of  the  master's  report,  a  sale  a 
year  from  the  date  of  the  decree  was 
allowed  where  there  was  unavoidable 
delay  in  obtaining  the  report  and  in 
the  meantime  the  defendant  had  aban- 
doned the  premises  and  it  was  going 
to  waste,  as  the  decree  was  equivalent 
in  effect  to  a  judgment  at  law.  Porte 
V.   Irwin,   8   Ont.   Prac.    (Can.)    40. 

[d]  Objection  to  Ti:ne  Fixed. — A 
party  objecting  to  the  time  fixed  should 
apply  with  all  convenient  speed  for  a 
change  of  time  or  he  will  be  held  to 
have  waived  the  objection.  Cohen  r. 
Wagner,  6  Gill  (Md.)  236.  See  Pewabic 
Min.  Co.  r.  Mason,  145  U.  S.  349,  12 
Sup.  Ct.  887,  36  L.  ed.  732. 

63.  Southern  California  Lumb.  Co. 
r.  Ocean  Beach  Hotel  Co.,  94  Cal.  217, 
29  Pac.  627,  28  Am.  St.  Rep.  115  (re- 
ferring to  former  practice);  Head  v. 
Clark,  88   Ky.   362,   11   S.  W.  203. 

[a]  The  time  of  day  when  he  will 
sell  is  ordinarilv  left  to  the  officer. 
Head  v.  Clark,  88  Kv.  362,  11  S.  W, 
203. 

64.  Colo. — Brown  r.  Belles,  17  Colo. 
App.  529,  16  Pac.  275.  Kan.— Wheat- 
ley  V.  Terry,  6  Kan.  427.  Tex. — Trous- 
dale V.  Trousdale 's  Exr..  35  Tex,  756. 


[a]  A  sale  (1)  made  on  another 
day  than  that  stated  in  the  notice,  and 
different  from  the  time  stated  in  the 
report  may  be  set  aside  if  done  fraud- 
ulently. McConnel  v.  Gibson,  12  111. 
127.  (2)  A  sale  made  after  the  time 
designated  in  the  notice  is  void.  Brown 
r.  Belles,  17  Colo,  App,  529,  69  Pac. 
275, 

[b]  Where  the  sheriff  sold  a  few 
•minutes  before  the  time  advertised, 
and  at  a  grossly  inadequate  price  the 
sale  may  be  set  aside  on  motion  of  de- 
fendant, Pickett  V.  Pickett,  31  Kan. 
727,  3  Pac.  549. 

[c]  Sale  During  Hour  Advertised. 
Where  the  advertisement  of  the  sale 
stated  the  property  would  be  sold  at 
eleven  o'clock,  a  sale  made  between 
11:30  o'clock  and  noon  was  valid  be- 
cause it  is  eleven  o'clock  until  it  is 
twelve.  McGovern  v.  Union  Mut.  Life 
Ins.  Co.,  109  111.  151. 

65.  Southern  Cal.  Lumber  Co.  V. 
Ocean  Beach  Hotel  Co.,  94  Cal.  217,  29 
Pac.  627,  28  Am.  St.  Rep.  115;  Norton 
f.  Reardon,  67  Kan.  302,  72  Pac.  861, 
100    Am.   St.   Rep.   459. 

As  to  execution  sale  after  return 
day,  see  the  title  "Judgments  and  De- 
crees, Enforcement  of." 

66.  Sessions  v.  Peay,  23  Ark.  39; 
Ladd  V.  Craig,  94  Miss,  659,  47  So. 
777. 

[a]  Where  the  court  (1,)  directs  a 
sale  to  be  had  at  a  place  other  than 
that  provided  in  the  statute,  the  sale 
is  not  void.  The  decree  may  be  er- 
roneous but  it  is  binding  unless  re- 
^  ersed  on  appeal,  Godchaux  r.  Morris, 
121  Fed,  482,  57  C,  C.  A,  434.  But 
see  Home  r.  Rodgers,  113  Ga.  224,  38 
S,  E.  768,  holding  (2)  that  an  order 
granting  leave  to  sell  "on  the  prem- 
ises" is  invalid  where  the  statute  re- 
quires the  sale  to  be  made  at  the  court 
house  door. 
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prescribed  by  law  or  in  the  decree  and  named  in  the  notice,^''  or  the 
sale  will  be  void,^^  If  compliance  with  the  law  in  this  respect  is  im- 
possible the  officer  should  so  report  to  the  court.''''  The  court  with 
the  consent  of  all  the  parties  may  change  the  place  of  sale.^*' 

It  is  generally  required  that  the  sale  be  made  in  the  county  where 
the  land  is  situated/^  And  w^here  tracts  of  land  decreed  to  be  sold 
lie  in  different  counties,  in  the  absence  of  contrary  statute/^  each  tract 
must  be  sold  in  the  county  in  which  it  is  situated."  In  some  states 
it  is  required  that  the  sale  take  place  at  the  court  house/^  or  at  the 
court  house  door/^  but  in  others  there  is    no    such    requirement.'^ 


67.  U.  S. — See  Blossom  v.  Milwau- 
kee, etc.  E.  Co.,  3  Wall.  196,  208,  IS 
L.  ed.  43.  Ky.— Bethel  v.  Bethel,  6 
Bush  65,  99  Am.  Dec.  655.  Tex.— Brown 
v.  Christie,  27  Tex.  73,  84  Am.  Dec. 
607;  Peters  v.  Caton,  6  Tex.  554.  Va. 
Tallev  V.  Starke's  Admr.,  6  Gratt.  (47 
Ya.)  "339. 

[a]  Substantial  Compliance.— Where 
a  sale  advertised  to  be  on  the  premises 
is  held  within  eig:hty  yards  of  the  house 
in  full  view  thereof  and  vrithin  fifteen 
or  twenty  yards  of  the  premises,  the 
sale  is  valid.  Ferguson  v.  Franklins, 
6  JMunf.   (20  Va.)   305. 

68.  Whitney  v.  Bailey,  88  Minn.  247, 
92  N.  W.  974;  Grace  v.  Garnett,  38 
Tex.  156;   Peters  f.  Caton,  6  Tex.  554. 

69.  Tallev  v.  Starke's  Admx.,  6 
Gratt.  (47  Va.)  339. 

70.  The  San  Jose  Tndiano,  2  Gall. 
311,   21   Fed.    Cas.   No.    12,323. 

71.  See  generally  the  statutes. 

[a]  Unless  good  cause  be  shown  to 
induce  the  court  to  direct  otherwise, 
the  court  should  order  the  sale  to  be 
made  on  the  premises  or  at  the  court- 
house of  the  county  in  which  the  land 
is  situated.  Sessions  v.  Peay,  23  Ark. 
39. 

[b]  Where  a  county  had  been  di- 
vided into  two  districts,  a  sheriff  can- 
not sell  land  in  one  district  for  taxes 
at  the  courthouse  of  the  other  district. 
Cramer  v.  Sides,  87  Miss.  241,  39  So. 
693. 

72.  See   generally   the   statutes. 

[a]  A  statute  providing  that  in  case 
lands  are  situated  in  different  counties, 

suit  may  be  brought  in  any  one  by 
implication  authorizes  a  sale  in  the 
Xiounty  where  the  proceeding  is  launched. 
Morris  v.  Wayne  Circ.  Judge,  130 
Mich.  336,  89  N.  W.  963. 

73.  Holmes  v.  Taylor,  48  Ind.   169. 
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74.  Gager  v.  Henry,  5  Sawy.  237,  9 
Fed.  Cas.  No.  5,172;  Home  v.  Eodgers, 
113  Ga.  224,  38  S.  E.  768. 

[a]  A  sale  (1)  at  the  courthouse 
door  is  a  sale  at  the  courthouse  with- 
in the  statute.  Smith  v.  Burnes,  8  Ivan. 
197.  (2)  A  sale  advertised  to  take 
place  at  the  "south  door  of  the  court- 
house" is  "at  the  courthouse,"  al- 
though it  is  not  the  door  of  general 
access  to  the  courthouse.  Peck  v. 
Starks,  64  Neb.  341,  89  N.  W.  1040. 

[b]  Where  the  courthouse  had  been 
destroyed  by  fire,  and  a  place  rented 
and  designated  as  the  courthouse,  a 
sale  made  at  the  latter  place  is  not 
void.  Thayer  v.  Hartman,  78  Miss. 
590,  29  So.  396. 

[c]  Where  Church  Is  Used  as  Court- 
house.— It  is  a  sufficient  compliance 
where  the  sale  was  made  at  a  near  by 
church  used  as  a  courthouse,  the  lat- 
ter being  occupied  by  troops  of  sol- 
diers.    Kane  v.  McCown,  55  Mo.  181. 

[d]  Where  the  decree  is  silent,  it  is 
the  duty  of  the  officer  to  make  the 
sale  at  the  courthouse.  Hooper  v. 
Young,  58  Ala.  585;  Matheson's  Heirs 
V.   Hearin,  29   Ala.  210. 

75.  See   generally   the   statutes. 

fa]  A  sale  is  substantially  at  the 
courthouse  door  where  the  officer  stand- 
ing in  front  of  the  outer  door  of  the 
courthouse  announced  to  the  persons 
attending  the  sale  that  while  crying 
said  sale,  he  would  stand  inside  the 
door,  on  account  of  inclemency  of  the 
weather;  whereupon  he  went  into  the 
courthouse  about  fifty  feet  from  the 
door  on  the  same  floor  in  full  view 
and  hearing  of  the  persons  at  the  door. 
Patterson  v.  Eeynolds,  19  Ind.  148. 

76.  Sessions  "v.  Peay,  23  Ark.  39; 
Cressler  v.  Tri-State  L.  &  T.  Co.,  182 
Ind.  572,  107  N.  E.  68.  But  see 
Holmes  v.  Taylor,  48  Ind.  169. 
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Where  the  statute  directs  a  sale  at  the  court  house  or  such  place  as 
the  oourt  may  direct,  the  sale  should  be  made  at  the  court  house  in 
the  absence  of  a  designation  in  the  decree,"  but  a  sale  at  another  place 
will  be  upheld  when  confirmed  by  the  courtJ® 

3.     AdjoiUTiment  or  Postponement.  —  a.  Generally. — By  the  Court. 
Th(^  court  may  postpone  a  sale^°  upon  an  ex  parte  application,*'^  and 
in  a  proper  case,  mandamus  will  lie  to  compel  it  to  do  so.^^ 

By  the  Officer.  —  The  officer  directed  to  make  a  sale  is  vested  with 
a  reasonable  discretion  to  adjourn  a  sale  to  another  time  and  place 
when  the  circumstances  demand  it,^^  but  he  cannot  arbitrarily  do  so.*' 
Nor  can  he  delegate  his  power  to  another.^*    A  master  need  not  post- 


77.  Kan. — Thompson  r.  Burge,  60 
Kan.  549,  555,  5?  Pac.  110,  72  Am. 
St.  Kep.  369.  Ky.— Revill's  Heirs  r. 
Claxon's  Heirs,  12  Bush  558.  Miss. 
Ladd  r.  Craig,  94  Miss.  659,  47  So. 
777.  Tex.— Peters  v.  Caton,  6  Tex. 
554. 

78.  Kan. — Thompson  r.  Burge,  60 
Kan.  549,  555,  57  Pac.  110,  72  Am. 
St.  Rep.  369.  Ky.— Revill's  Heirs  r. 
Claxon's  Heirs,  12  Bush  558.  Miss. 
Ladd  r.  Craig,  94  Miss.  659,  47  So. 
777.  See  also  Tate  v.  Bush,  62  Miss. 
145.  Tex.— Peters  v.  Caton,  6  Tex. 
554. 

As  to  effect  of  confirmation,  see 
infra,  XI,  O. 

79.  Mass.— Old  Colony  Trust  Co.  v. 
Great  White  Spirit  Co.,  181  Mass.  413, 
63  N.  E.  945.  Mich.— Roberts  v.  Kala- 
mazoo Judge,  122  Mich.  560,  81  N.  W. 
355.  Mont.— State  r.  Dist.  Court,  34 
Mont.  345,  86  Pac.  268.  Tex.— Butler 
V.  Stephens,  77  Tex.  599,  14  S.  W. 
202. 

[a]  A  motion  for  the  postponement 
of  the  sale  made  on  the  day  of  sale, 
when  the  facts  on  which  it  was  based 
had  been  on  file  in  the  court  for  a 
month,  may  be  summarily  dismissed. 
Cressler  r.  Tri-State  L.  &  T.  Co.,  182 
Ind.  572,  107  N.  E.  68. 

80.  Old  Colony  Trust  Co.  v.  Great 
White  Spirit  Co.,'  181  Mass.  413,  63  N. 

E.  945. 

81.  Roberts  r.  Kalamazoo  Judge,  122 
Mich.  560,  81  N.  W.  355. 

82.  U.   S.— Burbank  v.   Semmes,    99 

F.  S.  138,  25  L.  ed.  315;  Blossom  r. 
Milwaukee,  etc.  R.  Co.,  3  Wall.  19G.  18 
L.  ed.  43;  Richards  r.  Holmes,  18  How. 
143,  15  L.  ed.  304;  Kearney  r.  Tavlor, 
15  How.  494,  14  L.  ed.  '787;  Gager 
V.  Henrv,  5  SawA^  237,  9  Fed.  Cas.  No. 
5,172.    iU.— Gilbert  v.  Watts-De  Golyer 


Co.,  169  HI.  129,  48  X.  E.  430,  61  Am. 
St.  Rep.  154.  Ky.— Head  r.  Clark,  88 
Ky.  362,  11  S.  W.  203.  Md.— Compare, 
Harrison  r.  Harrison,  1  Md.  Ch.  331. 
Miss.— Mitchell  v.  Harris,  43  Miss.  314, 
Mo.— Noland  v.  Barrett,  122  Mo.  181, 
26  S.  W.  692,  43  Am.  St.  Rep.  572; 
Wolff  V.  Ward,  104  Mo.  127,  16  S.  W. 
161.  N.  J.— Bethlehem  Iron  Co.  v.  P. 
&  S.  S.  Ry.  Co.,  49  N.  J.  Eq.  356,  23 
Atl.  1077.  N.  Y.— Kelly  v.  Israel,  11 
Paige  147;  Collier  v.  Whipple,  13  Wend. 
224;  Moir  r.  Flood,  66  App.  Div.  544, 
73  N.  Y.  Supp.  364;  Angel  v.  Clark,  21 
App.  Div.  339,  47  N.  Y.  Supp.  731. 
Wis.— Pier   v.   Storm,   37   Wis.   247. 

[a]  Adjourned  Sale. — A  sale  reg- 
ularly adjourned  so  as  to  give  notice 
to  all  persons  present  of  the  time  and 
place  to  which  it  is  made,  is,  when 
made,  in  effect  the  sale,  of  which  pre- 
vious public  notice  was  given.  Rich- 
ards V.  Holmes,  18  How.  (U.  S.)  143, 
15  L.  ed.  304.  As  to  notice  of  ad- 
journed   sale,   see   section   following. 

[b]  Adjournment  to  Another  Room. 
Where  so  many  prospective  bidders 
were  present  that  the  auditor's  office 
was  unable  to  accommodate  them  the 
sale  was  properly  adjourned  to  the 
courtroom  upstairs.  Whitney  r.  Bailev, 
88  Minn.   247,   92   X.  W.   974. 

[c]  Adjournment  Is  Not  a  Judicial 
Act.— White   r.  Zust,  28  N.  J.   Eq.   107. 

[d]  On  appeal  a  receiver's  discretion 
refusing  to  ailjourn  a  sale  will  not  be 
disturbed,  unless  there  has  been  an 
abuse  thereof.  Fleming  v.  Fleming 
Hotel  Co.,  70  N.  J.  Eq.  509,  61  Atl. 
739. 

83.  Gilbert  v.  Watts-De  Golver  Co., 
169  HI.  129,  48  N.  E.  430,  61  'Am.  St. 
Rep.  154. 

84,  HI.— Thornton  v.  Bovden,  31  HI. 
200.     la.— Wolf  V.  Van  Metre,  27  Iowa 
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pone  a  sale  at  the  request  of  a  mere  stranger,^^  qj,  jf  ^^  reason  there- 
for is  given.^''  The  day  to  which  an  adjournment  is  made  should  be 
specified  at  the  time  of  adjournment.^^ 

Grounds.— The  officer  may  adjourn  an  advertised  sale  to  a  different 
time  and  place  in  order  to  obtain  a  fair  price  for  the  property.^^ 
Thus  he  may  adjourn  the  sale  where  it  is  necessary  to  prevent  a  great 
sacrifice  of  the  property ,«^  or  if  a  reasonably  advantageous  price  can- 
not be  had,^"  if  there  is  a  lack  of  bidders,^^  or  if  the  day  fixed  for  the 
sale  falls  on  a  legal  holiday.^^  go  also  a  sale  may  be  adjourned  in  a 
proper  case  to  permit  the  debtor  to  redeem.^^ 

b.  Notice  of  Adjourned  Sale.  —  Although  in  the  absence  of  a  stat- 
ute requiring  it,  a  notice  of  an  adjournment  of  sale  is  not  necessary ,»* 
statutes  generally  require  such  notice,^^  which  must  be  the  same  as  was 


348.  Mo.— Graham  v.  King,  50  Mo. 
22,  11  Am.  Eep.  401.  N.  J.— But  see 
Hicks  V.  Willis,  41  N.  J.  Eq.  515,  7 
Atl.  507. 

85.  Pewabie  Min.  Co.  v.  Mason,  145 
U.  S.  349,  12  Sup.  Ct.  887,  36  L.  ed. 
732. 

86.  Connick  v.  Hill,  127  Cal.  162,  59 
Pac.  832. 

87.  La  Farge  v.  Van  Wagenen,  14 
How.  Pr.   (N.  Y.)  54. 

[a]  Variance  in  Date  as  Fixed  and 
as  PubUshed. — There  is  no  statute  or 
rule  of  court  requiring  the  naming  of 
the  future  day,  and  if  a  day  is  fixed 
the  sale  must  be  made  on  that  day. 
If  there  is  a  variance  between  the 
day  announced  at  the  adjournment  and 
that  published  in  the  newspaper  the 
sale  will  be  irregular.  La  Farge  v. 
Van  Wagenen,  14  How.  Pr.  (N.  Y.) 
54;  Miller  v.  Hull,  4  Denio  (N.  Y.) 
104. 

88.  Head  v.  Clark,  88  Ky.  362,  11 
S.   W.   203. 

[a]  In  the  absence  of  a  direction 
in  the  decree  the  officer  may  adjourn 
the  sale  to  another  hour  in  order  to 
obtain  a  fair  price,  or  determine 
which  property  shall  be  sold  first,  or 
owing  to  sham  bidding  or  lack  of  bid- 
ders refuse  to  sell  altogether  at  the 
time  fixed  in  the  notice.  Head  V. 
Clark,   88   Ky.   362,  11   S.  W.   203. 

89.  U.  S.— Blossom  v.  Milwaukee, 
etc.  E.  Co.,  3  Wall.  209,  18  L.  ed.  43. 
111.— Thornton  v.  Boyden,  31  HI  200. 
Mich. — Beaubien  v.  Poupard,  Harr.  Ch. 
206.  Mo.— Noland  v.  Barrett,  122  Mo, 
181,  26  S.  W.  692,  43  Am.  St.  Eep. 
572.      N.    Y.— Collier     v.     Whipple,     13 
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Wend.   224.     S.   C— Miller  v.  Law,   10 
Eich.    Eq.    320,    73   Am.   Dec.   92. 

90.  U.  S. — Eichards  v.  Holmes,  18 
How.  143,  15  L.  ed.  304;  Collier  v. 
Stanbrough,  6  How.  14,  12  L.  ed.  324. 
111.— Thornton  v.  Boyden,  31  111.  200. 
Ky.— Head  v.  Clark,  88  Ky.  362,  11 
S.  W.  203.  Mich. — Beaubien  v.  Poup- 
ard, Harr.  Ch.  206. 

91.  U.  S. — Eichards  v.  Holmes,  18 
How.  143,  15  L.  ed.  304.  lU.— Cohen 
V.  Menard,  136  HI.  130,  24  N.  E.  604. 
Ky.— Head  v.  Clark,  88  Ky.  362,  US. 
W.  203.  Mass. — Norris  v.  Howe,  15 
Mass.  175.  Miss. — Mitchell  v.  Harris, 
43   Miss.   314. 

92.  White  v.  Zust,  28  N.  J.  Eq.  107. 

93.  Blossom  v.  Milwaukee,  etc.  E. 
Co.,  3  Wall.  (U.  S.;  196,  18  L.  ed. 
43. 

[a]  Where  the  decree  ordered  a  sale 
unless  the  mortgagors  should  previous- 
ly pay  the  mortgage  debt,  a  few  shor? 
adjournments  to  enable  the  mortgagors 
to  make  arrangements  to  pay  are  for 
suflScient  cause.  If  before  the  day  to 
which  the  sale  stands  adjourned  the 
amount  of  the  decree  is  paid  the  sale 
may  be  discontinued  altogether.  Blos- 
som V.  Milwaukee,  etc.  E.  Co.,  3  Wall. 
(U.  S.)    196,  18  L.  ed.  43. 

94.  Coxe  V.  Halsted,  2  N.  J.  Eq. 
311.  Compare,  Eichards  v.  Holmes,  18 
How.  (U.  S.)   143,  15  L.  ed.  304. 

95.  111.— Griffin  v.  Marine  Co.  of  Chi- 
cago, 52  111.  130;  Thornton  v.  Boyden, 
31  111.  200.  La. — Montgomery  v.  Bar- 
row, 19  La.  Ann.  169;  Humphreys  v. 
Browne,  19  La.  Ann.  158.  Md. — Glenn 
V.  Wootten,  3  Md.  Ch.  514.  Neb.— Fraa- 
man  v.  Fraaman,  64  Neb.  472,  90  N.  W. 
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required  for  the  original  sale,  unless  the  statute  prescribes  other 
notice/^'- 

B.  Who  IMay  Sell,  —  1.  In  General.  —  The  person  who  makes  the 
sale  must  have  received,  from  the  court  decreeing  it,  authority  to  offer 
the  property  for  sale,  to  receive  bids  for  it  and  to  sell  it.""  The  sale 
must  be  made  by  the  person  designated  in  the  decree  of  sale  or  under 
the  immediate  direction  and  supervision.^^ 

2.  Who  May  Be  Designated.  —  The  court  in  the  order°^  of  sale 
may  appoint  or  designate  any  competent  person  as  its  agent  in  making 


245,  97  Am.  St.  Rep.  650.  Can.— See 
Thompson  v.  Milliken,  15  Grant  Ch.  197, 
holding  that  where  a  sale  is  put  off 
a  note  of  such  postponement  at  the 
foot  of  the  old  advertisement  will  suf- 
fice without  incurring  the  expense  of 
a  fresh  advertisement. 

[a]  In  New  Jersey,  an  adjournment 
for  any  period  not  exceeding  a  week 
need  not  be  advertised  in  the  news- 
papers. Hewitt  V.  Montclair  R.  Co., 
25   N.    J.    Eq.    392. 

fb]  Adjournment  from  week  to 
week  for  nearly  three  years  without 
further  advertisement  is  unwarranted, 
and  where  the  owner  had  been  misled 
thereby  and  was  unaware  of  the  sale 
the  sale  might  be  set  aside  upon  equit- 
able terms.  Chamberlain  v.  Lamed,  32 
N.   J.   Eq.   295. 

951/2.  Griffin  r.  Chicago  Marine  Co., 
52  111.  130;  Thornton  v.  Bovdcn,  31  lU. 
200;  Hewitt  r.  Montclair  Ry.  Co.,  25 
N.  J.  Eq.  392. 

[a]  Date. — "Where  the  notice  of  ad- 
journment is  published  at  the  foot  of 
the  original  notice  of  sale,  the  fact 
that  it  bears  no  date  will  not  vitiate 
it.     Pier  v.  Storm,  37  Wis.  247. 

[b]  Description  of  Property. — Tn 
advertising  an  adjourned  sale  the  no- 
tice need  not  describe  the  lands  to  bo 
sold.  Avon-bv-the-Sea  Land  &  Imp. 
Co.  V.  Finn,  56  N.  J.  Eq.  808,  41  Atl. 
360. 

fc]  Adding  Notice  of  Postponement 
to  Notice  of  Sale. — Where  the  statute 
does  not  direct  any  form  of  adjourn- 
ment, unless  it  is  from  day  to  day,  it 
is  sufficient  where  on  the  day  before 
the  date  appointed  for  the  sale,  a  no- 
tice of  postponement  for  a  week  at  the 
same  hour  and  place  was  added  to  the 
notice  of  sale,  and  tlie  notice  of  sale 
and  postiioncnient  aiipcared  in  each  is- 
sue of  the  paper  up  to  and  including 


the  day  of  sale.  In  re  Harris,  Petition- 
er, 14  R.  I.  637. 

96.  Laurel  Oil  &  Gas  Co.  v.  Gal- 
breath  Oil  &  Gas  Co.,  165  Fed.  162,  91 
C.   C.  A.   196. 

As  to  necessity  of  order  or  decree  of 
sale  generally,  see  supra,  IV,  A. 
As  to  process  to  officer,  see  supra,  V. 

97.  Blossom  v.  Milwaukee,  etc.  R. 
Co.,  3  Wall.  (U.  S.)  196,  205,  18  L. 
ed.  43. 

[a]  Assigning     Reason     in     Order. 

Sometimes  the  statutes  provide  that 
the  court  in  appointing  certain  per- 
sons as  masters  to  sell  must  assign 
its  reason  therefor  in  the  order  of  ap- 
pointment. A  recitation  in  the  record, 
"good  cause  existing  therefor,"  with- 
out assigning  the  reason,  is  a  mere 
error  which  is  amendable  and  it  does 
not  invalidate  or  affect  the  decree  of 
sale.  Quinton  v.  Neville,  154  Fed.  432, 
83  C.  C.  A.  252. 

[b]  Sale  by  Agent  of  Guardian. 
Where  a  conservator's  sale  of  real  es- 
tate was  made  in  the  absence  of  the 
guardian  by  her  agent,  and  the  sale 
was  fair  and  for  a  good  price,  and 
she  adopted  the  act  of  her  agent,  and 
the  court  approved  the  sale,  such  sale 
cannot  be  attacked  in  a  collateral  pro- 
ceeding, or  even  in  a  direct  proceed- 
ing, especially  where  no  exceptions 
were  made  to  the  manner  of  conduct- 
ing the  sale.  Wing  v.  Dodge,  80  111. 
564. 

98.  Neb.— Omaha  L.  &  T.  Co.  v. 
Bertrand,  51  Neb.  508,  70  N.  W.  1120; 
American  Inv.  Co.  v.  Nve,  40  Neb. 
720,  59  N.  W.  355,  42  Am.  St.  Rep. 
692.  N.  C— McNeill  r.  Morrison,  63 
N.  C.  508.  Ohio.— Mayer  r.  Wick,  15 
Ohio  St.  548;  Wick  r.  Maver,  2  Ohio 
Doc.  579.  S.  C— Adams  r.  Klecklev, 
1  S.  C.  142;  Meetze  v.  Padgett,  1  S.  C. 
127. 
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the  salo,  bnt  it  should  not  appoint  a  nonresident,''^  a  person  nnder 
disability,^  a  party  to  the  action,-  one  having  an  interest  in  the  jndg- 
ment  to  satisfy  which  the  suit  is  brought,^  or  any  of  its  own  officers 
or  others  whose  duties  may  be  incompatible  with  their  proper  atten- 
tion to  their  duties  as  agent  of  the  court  to  make  the  sale.* 

The  court  may  direct  a  sale  to  be  made  by  a  master,^  a  special  mas- 
ter or  auctioneer,''  a  commissioner,^  a    marshal    or    sheriff,^    or    his 


[a]  A  woman  may  be  appointed. 
Gibson's  Case,  1  Bland  (Md.)  138,  17 
Am.  Dec.  257. 

[b]  Under  a  statute  providing  that 
attached  property  shall  be  sold  "by 
the  sheriff"  on  order  of  the  court 
having  control  of  property,  the  court 
may  direct  the  sheriff  of  the  county 
where  the  court  is  held  to  sell  land 
in  another  county.  Smith  v.  Common- 
wealth L.  &  L.  Co.,  172  Ky.  607,  189 
S.  W.  912. 

99.  Gibson's  Case,  1  Bland  (Md.) 
138,  17  Am.  Dec.  257. 

1.  Gibson's  Case,  1  Bland  (Md.) 
138,  17  Am.  Dec.  257. 

2.  Smith  V.  Harrigan,  27  Abb.  N.  C. 
322,  15  N.  Y.  Supp.  852,  40  N.  Y.  St. 
292. 

3.  Gibson's  Case,  1  Bland  (Md.) 
138,   17   Am.  Dec.   257;   Etter  r.  Scott, 

90  Ya.  762,  19  S.  E.  776.  But  see  Teel 
V.  Yancey,  23  Gratt.  (64  Va.)_  691,  697 
(holding  it  to  be  no  objection  to  a 
sale  that  one  of  the  commissioners  was 
one  of  the  plaintiffs  to  the  suit  in  his 
own  right);  Elworthy  r.  Billing,  10  L. 
J.  Ch.  (N.  S.)  176,  10  Sim.  98,  59  Eng. 
Reprint  549. 

4.  Gibson's  Case,  1  Bland  (Md.) 
138,   17   Am.   Dec.   257. 

5.  U.  S. — Pewabic  Min.  Co.  v.  Ma- 
son, 145  U.  S.  349,  12  Sup.  Ct.  887,  36 
L.  ed.  732;  Laurel  Oil  &  Gas  Co.  v. 
Galbreath  Oil  &  Gas  Co.,  165  Fed.  162, 

91  C.  C.  A.  196.  Fla. — Mann  v.  Jen- 
nings, 25  Fla.  730,  6  So.  771.  Ga. 
Hall  f.  Taylor,  133  Ga.  606,  66  S.  E. 
478.  N.  Y. — Heyer  v.  Deaves,  2  Johns. 
Ch.  154.  S.  C. — Ex  parte  O'Bannon, 
65   S.   C.  487,   43   S.   E.  958. 

[a]  The  fact  that  a  master  was 
styled  a  commissioner  can  make  no 
difference,  when  the  authority  and 
duties  prescribed  in  the  appointment 
are  appropriate  to  the  function  given. 
Mann  v.  Jennings,  25  Fla.  730,  6  So. 
771. 

[b]  Nomination    by    Plaintiff. — The 
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master  should  be  selected  by  the  court, 
but  the  objection  that  he  was  nom- 
inated by  complainant's  counsel  can- 
not be  urged  against  the  purchaser. 
Knickerbocker  Trust  Co.  r.  Carteret 
Steel  Co.,  81  N.  J.  Eq.  130,  86  Atl. 
55. 

6.  Blossom  V.  Milwaukee,  etc.  R.  Co., 
3  Wall.  (U.  S.)  196,  18  L.  ed.  43; 
The  Monte  Allegre,  9  Wheat.  (U.  S.) 
616,  6  L.  ed.  174;  Magann  v.  Segal,  92 
Fed.  252,  34  C.  C.  A.  323;  Threadgill 
V.  Colcord,  16  Okla.  447,  85  Pae.  703. 

7.  Robertson  v.  McClintock,  86  Ark. 
255,  110  S.  W.  1052;  Hall  r.  Taylor,  133 
Ga.  606,  66  S.  E.  428. 

[a]  Special  Commissioner . —  Bowen 
r.  Evans,  1  Lea  (Tenn.)  107;  Williams 
V.  Bowman,  3  Head  (Tenn.)  678;  Mar- 
tin V.  Kester,  49  W.  Va.  647,  39  S.  E. 
599. 

[b]  Master  Commissioner. — Scott  v. 
Graves,  153  Ky.  221,  154  S.  W.  1084; 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Mulvihill,  53  Neb.  538,  74  N.  W.  78; 
American  Inv.  Co.  V.  Nye,  40  Neb. 
720,  59  N.  W.  355,  42  Am.  St.  Rep, 
692;  State  v.  Holliday,  35  Neb.  327, 
53   N.   W.    142. 

[c]  Special  Master  Commissioner. 
.Tones  v.  Miller,  2  Neb.  (Unof.)  582, 
92  N.  W.  201  (a  special  master  com- 
missioner may  be  appointed  to  enforce 
the  decree  after  the  sheriff  had  made 
two  abortive  attempts  to  do  so,  and 
the  appointment  may  be  made  with- 
out notice);  Mayer  v.  Wick,  15  Ohio 
St.  548;  Wick  V.  Mayer,  2  Ohio  Dec, 
579. 

8.  U.  S.— Nalle  v.  Young,  160  IT.  S, 
624,  6  Sup.  Ct.  420,  40  L.  ed.  560; 
Blossom  V.  Milwaukee,  etc.  R.  Co.,  3 
Wall.  196,  18  L.  ed.  43;  Minnesota 
Co.  V.  St.  Paul  Co.,  2  Wall.  609,  640,  17 
L.  ed.  886;  Laurel  Oil  &  Gas  Co.  v. 
Galbreath  Oil  &  Gas  Co.,  165  Fed.  162, 
91  C.  C.  A.  196.  Ind.— Smith  r.  Sparks, 
162  Ind.  270,  70  N.  E.  253.  Minn. 
Clossen    v.    Whitney,    39    Minn.    50,    38 
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deputy,®  a  roferee,'"  or  receiver,'^    a  trustee,'^  a  guardian,^'  an  cxf^culor 
or  administrator/*  or  by  the  clerk  of  court.^' 

No  notice  of  the  appointment  of  a  master  to  sell  is  necessary.'" 
If  the  person  appointed  to  sell  is  unacceptable  objection  should  be 
made  to  the  court  when  the  decree  is  rendered.'^  The  order  appoint- 
ing a  master  to  sell  can  be  attacked  only  in  a  direct  proceeding  to  set 
aside  the  order  of  appointment.'^ 

3.  Rig-ht  To  Delegate  Authority.  —  The  person  appointed  to  sell 
cannot  delegate  his  antliority,'^  but  if  he  be  an  officer  having  a  deputy, 
the  latter  m'ay  make  a  sale  under  an  order  of  sale  directed  to  the 
former.^''  A  sheriff  cannot  appoint  a  special  deputy  to  make  the  sale, 
however.-' 

4.  Right  To  Employ  Auctioneer.  —  The  person  directed  to  make 
the  sale  may  employ  an  auctioneer  to  conduct  the  sale  if  it  be  made 


N.  W.  759.  Mo.— Earner  r.  Cook,  118 
Mo.  476,  24  S.  W.  180.  Neb.— State 
V.  Holliday,  35  Neb.  327,  53  N.  W. 
142.  N.  Y.— Strauss  r.  Bendheim,  162 
N.  Y.  469,  56  N.  E.  1007,  reversing  44 
App.  Div.  82,  60  N.  Y.  Supp.  398.  Ohio. 
Craig's  Admx.  v.  Fox,  16  Ohio  563, 
S.  C— Adams  r.  Kleckley,  1  S.  C.  142. 
Tex. — Buse  r.  Bartlett,  1  Tex.  Civ. 
App.  335,  21  S.  W.  52. 

[a]  Sheriff  of  Another  County. — But 
sheriff  of  one  county  cannot  execute 
an  alias  order  directed  to  sheriff  of 
another  county.  Terrv  i".  Cutler,  4  Tex. 
Civ.  App.  570,  23  S.  W.  539. 

9.  Hotchkiss  r.  Cutting,  14  Minn. 
537;  Tatum   v.  HoUidav,  59  Mo.  422. 

10.  Sproule  f.  Davies,  171  N.  Y.  277, 
63  N.  E.  1106;  Strauss  r.  Bendheim, 
162  N.  Y.  469,  56  N.  E.  1007,  reversing 
44  App.  Div.  82,  60  N.  Y.  Supp.  398. 

[a]  A  referee  appointed  to  sell  is 
an  administrative  and  not  a  judicial 
oflScer.  Sproule  r.  Davies,  171  N.  Y. 
277,  63   N.  E.   1106. 

11.  Ex  parfe  O'Bannon,  65  S.  C.  487, 
43  S.  E.  958. 

12.  Gibson's  Case,  1  Bland  (Md.) 
138,  17  Am.  Dec.  257. 

13.  Laurel  Oil  &  Gas  Co.  v.  Gal- 
breath  Oil  &  Gas  Co.,  165  Fed.  162,  91 
C.  C.  A.  196. 

14.  Matter  of  Georgi,  21  Misc.  419, 
47  N.  Y.  Supp.   1061. 

fa]  An  insolvent  administrator  may 
sell  provided  he  gives  the  bond  re- 
quired by  statute.  Matter  of  Georgi, 
21    Misc.' 419,   47    N.   Y.   Supp.    1061. 

15.  McCradv  r.  Jones,  36  S.  C.  136, 
15  S.  E.  430;  Adams  v.  Kleckley,  1  S.  C, 
142. 


16.  Seaman  v.  Northwestern  Mut. 
Life  Ins.  Co.,  86  Fed.  493,  30  C.  C.  A. 
212. 

17.  Seaman  v.  Northwestern  Mut. 
Life  Ins.  Co.,  86  Fed.  493,  30  C.  C. 
A.  212. 

18.  Seaman  r.  Northwestern  Mut. 
Life  Ins.  Co.,  86  Fed.  493,  30  C.  C. 
A.  212;  Elgutter  r.  Northwestern  Mut. 
L.  Ins.  Co.,  86  Fed.  500,  30  C.  C.  A. 
218. 

[a]  A  collateral  attack  because  of 
ineligibility  of  the  appointee  cannot 
be  made.  Seaman  v.  Northwestern 
Mut.  Life  Ins.  Co.,  86  Fed.  493,  30 
C.  C.  A.  212;  Elgutter  v.  Northwestern 
Mut.  L.  Ins.  Co.,  86  Fed.  500,  30  C.  C. 
A.  218. 

19.  111.— Kellogg  V.  Wilson,  89  HI. 
357;  Sebastian  r.  Johnson,  72  111.  282, 
22  Am.  Rep.  144.  Mo.— Graham  v. 
King,  50  Mo.  22,  11  Am.  Rep.  401.  Neb. 
Levara  v.  McNeny,  5  Neby  (Unof.) 
318,  98  N.  W.  679;  Mvers  v.  McGav- 
ock,  39  Neb.  843,  58  *N.  W.  522,  42 
Am.  St.  Rep.  627,  is  not  in  conflict 
with  this  rule,  because  while  the  sale 
was  not  actually  made  by  the  guard- 
ian it  does  not  appear  not  to  have 
been  made  under  his  personal  super- 
vision and  in  his  presence.  N.  J. 
Hicks  r.  Willi?!,  41  N.  J.  Eq.  516,  7 
Atl.  507.  N.  Y.— Heyer  r.  Deaves,  2 
Johns.  Ch.  154.  W.  Va.— Counell  r. 
Wilhelm,  36  W.  Va.  598,  15  S.  E. 
245. 

20.  Chambers  v.  Jones,  72  111.  275; 
Hever  v.  Deaves,  2  Johns.  Ch.  (N.  Y.) 
154. 

21.  Meyer  v.  Patterson,  28  N.  J.  Eq. 
239. 

Vol.  XVI 


758 


JUDICIAL  SALES 


in  his  presence.--  And  it  has  been  held  to  be  no  objection  to  a  sale 
which  is  fairly  conducted,  that  the  person  entitled  to  the  proceeds 
employs  the  auctioneer.-^ 

5.  Where  Term  of  Office  Expires.  —  Inasmuch  as  the  duties  of  a 
master  or  conunissioner  expire  with  his  term  of  office,  sales  ordered 
but  not  made  by  him  before  that  time  must  be  made  by  his  suc- 
cessor.-* 

6.  Where  Person  Appointed  Dies.  —  Wliere  the  person  appointed 
to  make  the  sale  dies,  the  court  may  make  a  new  appointment.^^ 

7.  Removal.  —  Before  removing  a  person  appointed  to  make  a  sale 
on  account  of  unusual  delay  in  executing  the  decree,  the  court  will 
ordinarily  award  a  rule  requiring  the  person  appointed  to  account  for 
the  delay.2« 

8.  Bond  and  Oath.  —  In  the  absence  of  a  statute,  or  a  requirement 
in  the  decree,  the  officer  selling  need  not  give  a  bond,"  or  take  an  oath 
oC  office,-^  especially  where  he  is  an  officer  who  has  taken  an  oath 
of  office  and  filed  a  general  bond.^^  But  as  this  matter  rests  in  the 
court's  discretion,  the  court  may  require  it  and  it  is  undoubtedly 
better  practice  to  do  so.^*^     Statutes  sometimes  require  bond  and  oath 


22.  U.  S.— Williamson  v.  Berry,  8 
How.  495,  12  L.  etl.  1170;  Blossom  V. 
Milwaukee  R.  Co.,  3  Wall.  196,  18  L. 
ed.  43;  The  Monte  Allegre,  9  Wheat. 
616,  6  L.  ed.  174.  111.— Chambers  v. 
Jones,  72  111.  275;  Sebastian  v.  John- 
son, 72  111.  282,  22  Am.  Eep.  144.  Ky. 
Noland  v.  Noland's  Admr.,  12  Bush 
426.  Md.— Gibson 's  Case,  1  Bland  138, 
17  Am.  Dec.  257.  Miss. — Swan  v. 
Smith,  58  Miss.  875.  Neb.— Levara  f. 
McNeny,  5  Neb.  (Unof.)  318,  98  N.  W. 
679;  Mvers  f.  McGavoek,  39  Neb.  843, 
58  N.  W.  522,  42  Am.  St.  Rep.  627. 
Tenn.— Goodlett  v.  Campbell,  1  Tenn. 
Ch.  200.  W.  Va.— Bock  v.  Bock,  24  W. 
Va.  586. 

23.  Speer  v.  Skinner,  35  HI.  282,  in 
a   mortgage   sale    or    a   receiver's    sale. 

24.  Keith  v.  Gray,  Rich.  Eq.  Cas. 
(S.  C.)  227;  Hunt  v.  Elliott,  1  Bailey 
Eq.  (S.  C.)  90;  Yost  V.  Porter,  80 
Va.  855. 

[a]  The  office  of  a  master  or  com- 
missioner does  not,  like  a  sheriff's  levy, 
vest  the  jjroperty  in  him  for  sale.  He 
is  merely  the  agent  of  the  court  to 
execute  a  decree  of  sale  and  he  must 
act  within  the  power  conferred  on  him. 
Keith  r.  Grav,  Rich.  Eq.  Cas.  (S.  C.) 
227. 

25.  Covas  V.  Bertoulin,  45  La.  Ann. 
160,  11  So.  874. 
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26.  Connell  v.  Wilhelm,  36  W.  Va. 
598,  15   S.   E.   245. 

27.  Elgutter  v.  Northwestern  Mut. 
L.  Ins.  Co.,  86  Fed.  500,  30  C.  C.  A. 
218;  Seaman  v.  Northwestern  Mut.  Life 
Ins.  Co.,  86  Fed.  493,,  30  C.  C.  A. 
212;  Morton  r.  Carroll,  68  Miss.  699, 
9  So.  896. 

As  to  bond  of  personal  representative, 
see    6    Standard   Proc.    569. 

As  to  guardian's  bond,  see  12  Stand- 
ard Proc.   825. 

28.  Elgutter  v.  Northwestern  Mut, 
Life  Ins.  Co.,  86  Fed.  500,  30  C.  C.  A. 
218;   Mayer  v.   Wick,   15   Ohio  St.  548. 

As  to  oath  of  administrator,  see  6 
Standard  Proc.  568. 

29.  Elgutter  v.  Northwestern  Mut. 
Life  Ins.  Co.,  86  Fed.  500,  30  C.  C.  A. 
218;  Swofford  f.  Garmon,  51  Miss. 
348. 

[a]  A  master  specially  appointed 
for  the  sole  purpose  of  selling,  in  the 
absence  of  the  person  who  would  natur- 
ally make  the  sale  (a  receiver)  need 
neither  give  a  bond  nor  take  an  oath. 
Threadgill  v.  Colcord,  16  Okla.  447,  85 
Pac.  703. 

30.  George  v.  Keniston,  57  Neb.  313, 
77  N.  W.  772;  Northwestern  Mut.  Life 
Ins.  Co.  V.  Mulvihill,  53  Neb.  538,  74 
N.  W.  78;  Omaha  Loan  &  Trust  Co.  v. 
Bertrand,  51  Neb.  508,  70  N.  W.  1120; 
Mayer  v.  Wick,  15  Ohio  St.  548. 
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before  a  sale  can  be  made,"  and  this  requirement  cannot  be  waived 
by  the  plaintiff;''-  but  a  bond  may  l)e  waived  if  all  the  parties  inter- 
ested in  requiring  it  entered  into  a  consent  decree  to  that  effect.^''  In 
some  jurisdictions,  a  failure  to  give  the  required  bond  renders  the 
sale  erroneous  and  voidable,^^  but  in  others  the  sale  is  considered  to 
be  wholly  void.^** 


31.  See  generally  the  statutes  and 
the  following:  Ky. — Phelps  r.  Joncy, 
91  Ky.  244,  la  S.  W.  G68.  Mass.— Wil- 
liams V.  Eeed,  5  Pick.  480.  Miss. 
Sharpley  v.  Plant,  79  Miss.  175,  2S  iSo. 
799,  89  Am.  St.  Rep.  588;  State  v. 
Cox,  62  Miss.  786;  Yerger  f.  Ferguson, 
55  Miss.  190.  W.  Va.— Parker  v.  Val- 
entine, 27  W.  Va.  677;  Neeley  v. 
Ruleys,  26  W.  Va.  686.  See  McClas- 
key  V.  O'Brien,  16  W.  Va.  791,  not 
referring  to  statute. 

[a]  Resales  are  included  in  statute. 
Tompkins  v.  Deyerle,  102  Va.  219,  46 
S.  E.  300. 

[b]  Time  of  Taking  Oath. — The  spe- 
cial oath  required  of  guardians,  execu- 
tors or  administrators  must  be  taken 
before  the  selection  of  the  time  and 
place  of  sale.  U.  S. — Gager  v.  Henry, 
5  Sawy.  237,  9  Fed.  Cas.  No.  5,172.  la. 
Thornton  v.  Mulquinne,  12  Iowa  549, 
79  Am.  Dec.  548;  Cooper  r.  Sunderland, 
3  Iowa  114,  66  Am.  Dec.  52.  Me. 
Campbell  r.  Knights,  26  Me.  224,  45 
Am.  Dee.  107.  Mass. — Parker  v.  Nich- 
ols, 7  Pick.  111.  Mich.— Ryder  V.  Flan- 
ders, 30  Mich.  3:56.  Neb. — Bachelor  v. 
Korb,  58  Neb.  122,  78  N.  W.  485,  76 
Am.  St.  Rep.  70.  Ore. — Fuller  r.  Hager, 
47  Ore.  242,  83  Pac.  782,  114  Am.  St. 
Rep.  916.  Wis.— Wilkinson  r.  Filby, 
24  Wis.  441;  Blaekman  v.  Baumann,  22 
Wis.  611. 

[c]  Bond  With  Other  Commissioner 
as  Surety. — Where  two  commissioners 
are  appointed  to  sell  and  required  to 
execute  a  bond,  each  cannot  execute 
a  separate  bond  with  the  other  as  his 
sole  surety.  Tyler  v.  Toms,  75  Va. 
116. 

Effect  of  failure  of  guardian  to  take 
oath,  see  12  Standard  Pkoc.  S27. 

32.  Neeley  v.  Ruleys,  26  W.  Va. 
686. 

33.  Neeley  v.  Ruleys,  26  W.  Va. 
686. 

34.  Ala. — Wyman  r.  Campbell,  6 
Port.  219,  31  Am.  Dec.  677.  Ind. 
Davidson  v.  Bates,  111  Ind.  391,  12  N. 
E.    687,    after    running    of    statute    of 


limitations.  la. — Hamiel  v.  Donnelly, 
75  Iowa  93,  39  N.  W.  210;  Bunce  v. 
Bunco,  59  Iowa  533,  13  N.  W.  705. 
Mass. — Perkins  r.  Fairfield,  11  Mass. 
227.  Ohio. — Arrowsmith  v.  Harmoning, 
42  Ohio  St.  254  {approved,  Arrowsmith 
r.  Gleason,  129  U.  S.  86,  9  Sup.  Ct. 
237,  32  L.  ed.  630);  Mauarr  v.  Parrish, 
26  Ohio  St.  636.  Sec,  however.  Car- 
penter ;;.  Sloane,  20  Ohio  327.  Pa. 
Dixey's  Exrs.  v.  Laning,  49  Pa.  143. 

[a]  Defective  Bond.  —  Where  the 
bond  ha<l  been  duly  approved  by  the 
court,  the  fact  that  it  was  defective 
cannot  invalidate  the  sale.  Gibbs  v. 
Cunningham,  1  Md.  Ch.  44. 

[b]  The  court  may  confirm  a  sale 
though  the  trustee  may  have  omitted 
to  give  the  bond  required  by  the  de- 
cree. Speed  t\  Smith,  4  Md.  Ch.  299. 
See  Tyson  v.  Mickle,  2  Gill  (Md.)  376; 
Gibson's  Case,  1  Bland  (Md.)  138,  17 
Am.  Dec.  257. 

[c]  Sale  by  One  Commissioner  Giv- 
ing Bond. — Where  the  decree  directs  a 
sale  by  three  commissioners  and  pro- 
vides that  those  giving  bond  may  sell 
alone,  a  sale  by  the  commissioner  who 
alone  gave  bond  is  valid.  The  fact 
that  he  joined  his  co-commissioner  with 
him  in  the  advertisement  and  report 
does  not  invalidate  the  proceedings. 
Strayer  v.  Long's  Exr.,  89  \a.  471,  16 
S.   E.   357. 

35.  U.  S.— Bright  r.  Boyd,  1  Story 
478,  4  Fed.  Cas.  No.  1,875.  Ky.— Bar- 
nett  r.  Bull,  81  Ky.  127;  Isert  v.  Davis, 
17  Ky.  L.  Rep.  686,  32  S.  W.  294; 
Kelly  v.  Muir,  17  Kv.  L.  Rep.  167,  30 
S.  W.  653.  Me.— Snow  r.  Russell,  93 
Me.  362,  45  Atl.  305,  74  Am.  St.  Rep 
350.  Minn. — Babcock  r.  Cobb,  11  Minn 
347.  Miss.— Sharpley  i-.  Plant,  79  Miss 
175,  28  So.  799,  89  Am.  St.  Rep.  588; 
Hetb  r.  Wilson,  55  Miss.  587;  Vander 
burg  V.  "Williamson,  52  Miss.  233.  Wis 
W^eld  V.  Johnson  Mfg.  Co.,  84  Wis 
537,  54  N.  W.  335;  Wilkinson  v.  Fil 
by,  24  Wis.  441.  See  also  McKinnev 
r.  Jones,  55  Wis.  39,  11  N.  W.  606,  12 
N.  W.  381. 
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The  amount  of  the  hond  is  within  the  discretion  of  the  court,^®  but 
must  be  sufficient  to  cover  the  probable  amount  of  purchase  inoney.-'''^ 
The  bond  must  be  approved  in  writing  by  the  court^^  whose  duty  it 
is  to  determine  its  sufficiency.^^ 

C.  ]\Ianner  of  Sale.  —  1.  In  General.  —  In  making  the  sale,  the 
officer  whose  duty  it  is  to  sell,  must  follow  any  directions  in  the  decree 
or  order  authorizing  the  sale,^"  and  in  the  statute  regulating  it.*' 
In  addition  thereto  the  officer  must  sell  in  pursuance  to  the  adver- 
tisement,*- and  for  any  departure  therefrom  the  sale  will  be  set 
aside.*^  In  so  far  as  he  is  not  restricted  by  the  decree  or  general 
law,  he  has  a  reasonable  discretion  as  to  the  manner  of  conducting 
the  sale,**  and  it  is  his  duty  to  offer  the  property  in  such  a  manner 


On  Sales  of  Infant's  Property. — See 

12  Standard  Proc.  825. 

On  sale  by  executor  or  administrator, 
see  6  Standard  Proc.  569. 

36.  Dawes  v.  Thomas,  4  Gill  (Md.) 
333. 

37.  Southwestern  Virginia  Mineral 
Co.  V.  Chase,  95  Va.  50,  27  S.  E.  826. 

[a]  Where  the  hond  is  double  the 
estimated  value  of  the  property  it  is 
sufficient.  Greer  v.  Ford,  31  Tex.  Civ. 
App.  389,  72  S.  W.  73. 

38.  Austin  v.  Austin,  50  Me.  74,  79 
Am.  Dec.  597. 

[a]  Approval  of  a  bond  in  a  lesser 
amount  than  that  required  by  the  or- 
der of  sale  will  not  invalidate  the  sale. 
In  re  Winona  Bridge  E.  Co.,  51  Minn. 
97,  52  N.  W.  1079. 

39.  Bolgiano  v.  Cooke,  19  Md.  375. 

40.  U.  S. — Camden  v.  Mayhew,  129 
U.  S.  73,  9  Sup.  Ct.  246,  32  L.  ed. 
608;  Williamson  v.  Berry,  8  How.  495, 
12  L.  ed.  1170.  Ala.— Aderholt  v.  Hen- 
ry, 82  Ala.  541,  3  So.  114.  Ark.— Phelps 
V.  Jackson,  31  Ark.  272.  lU.— Quick 
V.  Collins,  197  111.  391,  64  N.  E.  288; 
Wilson  V.  Ford,  190  111.  614,  60  N.  E. 
876;  Gould  v.  Garrison,  48  111.  258; 
Sowards  v.  Pritchctt,  37  111.  517;  Eey- 
nolds  V.  Wilson,  15  111.  394,  60  Am.  Dec. 
753;  Jacobus  v.  Smith,  14  111.  359. 
Ind.— Smith  v.  Sparks,  162  Ind.  270, 
70  N.  E.  253.  Ky.— Noel  v.  Harper,  170 
Ky.  657,  186  S.  W.  503;  Williams  v. 
Woodruff,  1  Duv.  257.  La.— 7?i  re 
Sheets  Lumber  Co.,  52  La.  Ann.  1337, 
27  So.  809.  Md.— Hopper  v.  Hopper, 
79  Md.  400,  29  Atl.  611.  Mont.— Broad- 
water V.  Richards,  4  Mont.  80,  2  Pac. 
546.  N.  J.— Collins  v.  Kiederling  (N, 
J.   Eq.;,   97   Atl.   948.     Tex.— Wipff  v. 
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Heder,  6  Tex.  Civ.  App.  685,  26  S.  W. 
118.     Va. — See  Strayer  v.  Long's  Ext., 
89  Va.  471,  16  S.  E.  357.     Wis.- Bab- 
cock  V.  Perry,  8  Wis.  277. 
See  12  Standard  Proc.  828. 

[a]  A  sale  of  other  property  than 
that  directed  to  be  sold  is  void.  Gie- 
secke  v.  Hoffman,  15  Tex.  Civ.  App. 
361,  40  S.  W.  1034. 

[b]  A  second  judgment  of  sale  with- 
out formal  pleadings  is  a  nullity  and 
confers  no  authority  on  the  officer.  A 
sale  partly  in  accordance  with  the  first 
judgment  and  partly  in  accordance  with 
the  second  is  therefore  void.  Bethel 
r.  Bethel,  6  Bush  (Ky.)  65,  99  Am. 
Dec.  655. 

41.  Tappan  v.  Dayton,  51  N.  J.  Eq. 
260,  28  Atl.  1;  Kopmeier  v.  O'Neil,  47 
Wis.  593,  3  N.  W.  365.  See  12  Stand- 
ard Proc.  828. 

42.  Jarboe  v.  Colvin,  4  Bush  (Ky.) 
70;  Hahn  v.  Pindell,  1  Bush  (Ky.)  538, 
540. 

[a]  An  advertisement  of  a  sale  in 
gross  is  no  notice  of  a  sale  in  par- 
cels, and  vice  versa.  Hahn  v.  Pindell, 
1   Bush    (Ky.)    538,  540. 

[b]  Where  property  is  advertised  to 
be  sold  for  cash  it  is  no  variance  for 
the  commissioner  to  announce  at  the 
sale  that  payment  will  be  received  iu 
United  States  treasury  notes.  Cash 
means  ready  money  as  distinguished 
from  credit.  Meng  v.  Houser,  13  Eieh. 
Eq.    (S.   C.)    210. 

43.  Jarboe  v.  Colvin,  4  Bush  (Ky.) 
70. 

44.  TJ.  S. — Blossom  v.  Milwaukee, 
etc.  E.  Co.,  3  Wall.  196,  208,  18  L. 
ed.  43.  Ky.— Head  r.  Clark,  S8  Ky. 
302,  11  S.  W.  203.  Mo.— Hand  v.  Mot- 
ter,  73  Mo.  457. 
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as  to  brinp:  its  fair  market  value.""'    Although  the  olTieer  may  and  per- 
haps usually  docs  act  on  the  advice  of  the  creditor's  attorney,  un 
reasonable  directions  of  the  latter  are  not  obligatory  and  should  not 
be  followed.*" 

2.  Whether  Public  or  Private.  —  When  the  statute  does  not  pro- 
vide whether  the  sale  shall  be  public  or  private,  the  manner  of  making 
it  rests  in  the  discretion  of  the  court,*^  or,  in  the  absence  of  any 
designation  by  the  eourt,  in  the  discretion  of  the  ofificer,*^  and  may  be 
made  either  publicly  or  privately,*^  but  generally  in  the  absence  of 
a  contrary  direction  the  sale  should  be  public.'^'^  It  ha.s  been  held, 
however,  that  even  where  the  statute  directs  a  sale  to  be  made  at 
public  auction  the  court  may  direct  otherwise.^^  The  officer  directed 
to  make  the  sale  should  comply  with  the  decree  of  sale  when  it  directs 
either  a  public^''  or  private°^  sale,  but  a  departure  therefrom  is  gen- 


45.  Thomas  v.  Fewster,  95  Md.  446, 
52  Atl.  750;  Hopper  r.  Hopper,  79  Md. 
400,  29  Atl.  611;  Delaplaine  V.  Law- 
rence, 3  N.  Y.  301. 

46.  Blossom  v.  Milwaukee,  etc.  E. 
Co.,  3  Wall.  (U.  S.)  196,  209,  18  L. 
ed.  43. 

47.  Md.— Glenn  v.  Clapp,  11  Gill  & 
J.  1.  Mo. — Hand  r.  Hotter,  73  Mo. 
457.  Ohio. — See  Dresbach  r.  Stein,  41 
Ohio  St.  70.  Pa.— /n  re  Smith's  Es- 
tate, 188  Pa.  222,  41  Atl.  542.  Va. 
Cox  V.  Price,  22  S.  E.  512. 

See  13  Standard  Proc.  577;  12  Stand- 
ard Proc.  830. 

[a]  Especially  when  a  public  sale 
has  been  attempted  and  failed  to  bring 
a  purchaser  at  a  satisfactory  price,  and 
a  delay  involves  serious  depreciation 
in  the  value  of  the  property.  Benet 
V.   Ford,    113  Ya.   442,    74   S.    E.   394. 

[b]  Direction  to  Receive  Private 
Bids. — A  direction  in  a  decree  for  the 
sale  of  real  estate  for  a  commissioner 
to  receive  private  offers  and  report 
them  to  the  court  to  be  acted  upon 
in  A-acation,  is  within  the  discretion  of 
the  trial  court,  in  order  to  obtain  the 
best  price  for  the  land.  Conrad 's 
Admr.  v.  Fuller,  98  Va.  16,  34  S.  E. 
893. 

[c]  Where  No  Bids  at  Public  Sale 
Are  Anticipated. — Where  the  land  I'on- 
sists  of  fractional  parts  of  lots,  and 
in  such  proportions  and  relations  to 
the  other  interests  of  other  owners  in 
the  same  lot  that  the  part  owners  are 
the  only  persons  interested  in  bidding 
and  no  competition  can  be  hoped  for, 
a  private  sale  may  take  the  place  of  a 
public    sale    if    the    decree    so    directs. 


Palmer    v.    Garland's     Com.,     81     Va. 
444. 

48.  Hand  v.   Motter,    73   Mo.   457. 
As  to  confirmation  of  sale,  see  infra, 

XI. 

As  to  vacation  and  setting  aside  of 

sales,  see   infra,  XII. 

49.  Hess  r.  Rader,  26  Gratt.  (67 
Va.)  746;  Klapneek  r.  Keltz,  50  W. 
Va.  331,  40  S.  E.  570. 

As  to  sale  of  infant's  property,  see 
12  Standard  Proc.  829. 

As  to  sale  of  property  of  insane  per- 
sons, see  13  Standard  Proc.  577. 

50.  Harris  r.  Parker,  41  Ala.  604; 
Fambro  v.  Gantt,  12  Ala.  298;  Leuders 
r.  Thomas,  35  Fla.  518,  17  So.  633,  48 
Am.  St.  Rep.  255. 

51.  Harris  r.  Parker,  41  Ala.  604 
(reviewing  Alabama  authorities) ;  Klap- 
neek r.  Keltz,  50  W.  Va.  331,  40  S.  E. 
570.  Contra,  Luttrell  v.  Wells,  97  Ky. 
84,    16   Ky.  L.   Rep.   812,   30   S.   W.   10. 

Confirmation  as  curing  defects,  see 
infra,  XI,  O. 

52.  Cal. — Schlicker  v.  Hemenway, 
no  Cal.  579,  42  Pac.  1063,  52  Am. 
St.  Rep.  116.  Md.— So.  Baltimore  Brick 
&  Tile  Co.  V.  Kirbv,  89  Md.  52,  42 
Atl.  913;  Kelso  r.  Jessop,  59  Md.  114; 
Latrobe  r.  Herbert,  3  Md.  Ch.  375, 
S94.  W.  Va.— Hutson  r.  Sadler,  31  W. 
Va.  358,  6  S.  E.  920. 

53.  Mallard  v.  Dejan,  45  La.  Ann. 
1270,   14   So.   238. 

[a]  The  court  should  be  fully  in- 
formed as  to  the  probable  value  of  the 
property,  when  it  dejtarts  from  the 
general  rule  of  selling  at  public  auc- 
tion. Bound  V.  South  Carolina  Ry.  Co., 
46  Fed.  315. 
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erally  held  to  he  an  irregularity  which  may  be    cured    by    a    con- 
firmation of  the  sale.^* 

3.  Order  of*  Selling.  —  Any  directions  in  the  decree  as  to  the 
order  in  which  property  shall  be  sold  must  be  followed,^^  but  in  the 
absence  of  such  directions  the  order  of  sale  is  within  the  discretion 
of  the  officer  making  it.^°  The  parties  may  apply  to  the  court  for 
instructions  to  the  officer,^'"  and  where  part  of  defendant's  property 
has  been  sold,  the  court  ^^^ll  doubtless  compel  a  resort  to  the  unsold 
portions  tirs^t.^®  After  the  sale  has  been  made  and  confirmed,  however, 
no  objections  to  the  order  of  sale  can  be  made.^^ 

4.  Personalty  Must  Be  in  View.  —  While  it  is  the  policy  of  the 
law  to  require  that  personal  property  about  to  be  sold  should  be 
within  the  view  of  the  bidders,*'^  the  court  may  dispense  with  this 
requirement.®^ 

5.  Sale  En  Masse  or  in  Parcels.  —  Whether  property  shall  be  sold 
en  masse  or  in  parcels  is  sometimes  regulated  by  statutory  or  consti- 
tutional provisions.*^-  In  the  absence  thereof,  it  is  discretionary  with 
the  eourt,®^  or  with  the  officer,  if  the  court  does  not  otherwise  di- 


54.  Md.— Speed  v.  Smith,  4  Md.  Ch. 
299.  Mo. — Blickensderffer  v.  Hanna,  231 
Mo.  93,  132  S.  W.  678.  W.  Va.— Klap- 
reck  V.  Keltz,  50  W.  Va.  331,  40  S.  E. 
570. 

As  to  effect  of  confirmation,  see 
infra,  XI,  O. 

[a]  When  Sale  Made  Otherwise 
Will  Be  Confirmed. — (1)  If  a  trustee 
directed  to  sell  by  decree  at  a  public 
sale,  sells  at  private  sale,  the  sale  will 
be  confirmed,  if  satisfactory  reasons 
are  given  for  so  doing,  and  no  objection 
is  made.  Anderson  v.  Foulke,  2  Har. 
&  G.  (Md.)  346;  Andrews  v.  Seotten, 
2  Bland  (Md.)  629,  643.  (2)  "Where 
no  objection  is  made"  means  such  ob- 
jections as  are  sufficient  to  outweigh 
the  reasons  given  by  the  trustee  for 
deviating  from  the  terms  of  the  decree. 
Cunningham  v.  Schley,  6  Gill  (Md.) 
207. 

[b]  Sale  Privately  After  Attempted 
Public  Sale. — Where  a  trustee  did  not 
sell  at  private  sale  until  failure  made 
at  public  sale,  and  even  after  such 
failure  kept  the  property  advertised  by 
offering  it  at  private  sale,  and  pro- 
cured a  better  price  at  private  sale 
than  he  had  been  offered  at  public, 
the  court  will  not  consider  his  conduct 
a  substantial  deviation  from  the  de- 
cree but  only  one  done  from  neces- 
sity. Cunningham  v.  Schley,  6  Gill 
(Md.)    207. 
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55.  Smith  V.  Sparks,  162  Ind.  270, 
70  N.  E.  253. 

56.  King  V.  Piatt,  37  N.  Y.  155,  3 
Abb.  Pr.  434,  35  How.  Pr.  23. 

57.  King  V.  Piatt,  37  N.  Y.  155,  3 
Abb.  Pr.  434,  35  How.  Pr.  23,  citing 
Collier  v.  Whipple,  13  Wend.  (N.  Y.) 
224,  229. 

58.  Watt  V.  McGalliard,  67  111.  513. 

59.  Watt  V.  McGalliard,  67  111.  513; 
McGavock  v.  Bell,  3  Coldw.  (Tenn.) 
512. 

60.  Morrow  v.  McGregor,  49  Ark. 
67,  4  S.  W.  49;  Boylan  v.  Kelly,  36  N. 
J.  Eq.  331. 

61.  Morrow  v.  McGregor,  49  Ark. 
67,   4   S.    W.   49. 

[a]  Rule  as  to  Execution  Sales  Not 
Applicable. — The  rule  that  a  sale  on 
execution  by  a  sheriff  of  personal  prop- 
erty not  present  at  the  time  is  void 
does  not  apply  to  a  sale  made  by  a 
sheriff  in  the  execution  of  a  decree  or 
order  of  sale.  Craig's  Admx.  v.  Fox, 
16  Ohio  563.  As  to  execution  sales, 
see  the  title  "Judgments  and  Decrees, 
Enforcement  of." 

62.  See  generally  the  statutes  and 
constitutions,  and  Bansemer  v.  Mace, 
18  Ind.  27,  81  Am.  Dee.  344. 

As  to  direction  in  decree,  see  IV,  D, 
9. 

63.  U.  S. — In  re  Haywood  Wagon 
Co.,  219  Fed.  655,  135  C.  C.  A.  391; 
Quinton    v.  Neville,    154   Fed.   432,   83 
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rect,"'*  whether  a  sale  shall  bo  en  masse  or  in  parcels  as  the  best  inter- 
ests of  the  parties  may  require.  As  a  general  rule  where  the  land 
offered  for  sale  is  susceptible  of  division,  it  must  be  sold  in  parcels,'"* 


C.  C.  A.  252;  Farmers  L.  &  T.  Co.  v. 
Cape  Fear  &  Y.  V.  Ry.  Co.,  82  Fed. 
344;  Johns  v.  Slack,  2  Hughes  467,  13 
Fed.  Cas.  No.  7,363.  Ark. — Southwest- 
ern Ark.  &  I.  T.  R.  Co.  v.  Hays,  63 
Ark.  355,  38  S.  W.  665.  lU.— McMul- 
len  V.  Gable,  47  HI.  67.  Ind.— See 
Knarr  v.  Conaway,  42  Ind.  260.  Kan. 
Geuda  Springs  T.  &  W.  Co.  v.  Lom- 
bard, 57  Kan.  625,  47  Pae.  532.  Ky. 
"Wigginton  v.  Nehan,  25  Ky.  L.  Rep. 
617,  76  S.  W.  196.  See  O'Kane  v.  Vin- 
nedge,  108  Ky.  34,  55  S.  W.  711;  Maya 
V.  Carman,  23  Kv.  L.  Rep.  2216,  66  S. 
W.  1019.  La.— MeCall's  Succession,  28 
La.  Ann.  713.  Mich. — ATaeomb  v. 
Prentis,  57  Mich.  225,  23  N.  W.  788. 
Neb. — Kane  v.  .Jonasen,  55  Neb.  757, 
76  N.  W.  441.  N.  Y.— Am.  Ins.  Co.  v. 
Oakley,  9  Paige  259.  N.  C. — Montague 
t.  Raleigh  Sav.  Bank,  118  N.  C.  283, 
24  S.  E.  6.  Tenn.— Young  v.  Cardwell, 
6  Lea  168.  Tex. — Lomax  v.  Comstock, 
50  Tex.  Civ.  App.  340,  110  S.  W.  762. 
Va. — Gilbert  r.  Washington  City,  etc. 
R.  Co.,  33  Gratt.  (74  Va.)  586;  Long 
f.  Weller'3  Exr.,  29  Gratt.  (70  Va.) 
347. 

As  to  sale  of  infant's  property,  see 

12    STANDAKD   PrOC.    828. 

As  to  sale  of  property  of  Insane 
persons,  see  13  Staxd^vkd  Proc.  577. 

[a]  Where  Decree  Is  Not  Followed. 
Where  the  register  conducting  the  sale 
sells  only  part  of  the  property,  or  if 
he  sells  in  different  lots  than  provided 
in  the  decree  because  a  better  price  is 
obtainable,  and  no  injury  results  to 
cither  party,  the  court  will  ordinarily 
confirm  and  complete  the  sale.  But 
when  there  are  conflicting  equities,  the 
register  acts  in  violation  of  the  decree, 
goes  beyond  his  province  and  invades 
the  province  of  the  court  if  he  under- 
takes to  determine  that  a  portion  and 
what  portion  of  the  property  shall  be 
first  sold,  unless  by  consent  of  the  part- 
ies. The  court  cannot  sanction  such  a 
course.  Aderholt  v.  Henry,  82  Ala.  541, 
3  So.  114. 

64.  Ga. — Palmour  r.  Roper,  119  Ga. 
10,  45  S.  E.  790.  Ind.— Wright  r.  Yetts, 
30  Ind.  185.  Md.— Thomas  r.  Fewster, 
95  Md.  446,  52  Atl.  750;  Hughes  r. 
Riggs,  84  Md.   502,   36   Atl.   269.     Mo. 


Culbertson  v.  Edwards,  243  Mo.  433, 
148  S.  W.  112;  Tatum  v.  HoUiday,  59 
Mo.  422.  Neb.— Pierce  f.  Reed,  3  Neb. 
(Unof.;  874,  93  N.  W.  154;  xMallory  f. 
Patterson,  63  Neb.  429,  88  N.  W.  686; 
Kane  v.  Jonasen,  55  Neb.  757,  76  N. 
W.  441.  N.  J. — Avon-by-the-Sea  Land 
&  Imp.  Co.  V.  Finn,  56  N.  J.  Eq.  808, 
41  Atl.  360;  National  Bank  of  Me- 
tropolis V.  Sprague,  20  N.  J.  Eq.  159; 
Johnson  V.  Garrett,  16  N.  J.  PJq.  31; 
Kelly  V.  Neshanic  Min.  Co.,  7  N.»  J.  Eq. 
579.  N.  Y. — Delaplaine  v.  Lawrence, 
3  N.  Y.  301;  Whitbeck  t.  Rowe,  25  How. 
Pr.  403.  See  Am.  Ins.  Co.  v.  Oakley, 
9  Paige  259.  W.  Va.— Rose  &  Co.  v. 
Brown,  17  W.  Va.  649. 

[a]  If  the  court  directs  a  sale  en 
gross,  the  sheriff  must  follow  the  di- 
rection. Babcock  v.  Perry,  8  Wis.  277. 
Compliance  with  order  generally,  see 
supra  IX,  C,  1. 

fb]  Although  the  order  of  sale  de- 
scribes the  property  as  one  parcel,  the 
officer  may  sell  in  subdivisions.  Dela- 
plaine  V.  Lawrence,  3   N.   Y.   301. 

[c]  It  is  the  officer's  duty  to  offer 
the  property  in  such  parcels  as  is  cal- 
culated to  Ijring  the  greatest  aggregate 
amount.  Delaplaine  v.  Lawrence,  3  N. 
Y.  301. 

As  to  notice,  see  generallv,  YIT,  C, 
4. 

65.  Ark.— Belcher  r.  Harr,  94  Ark. 
221,  126  S.  W.  714;  Chatfield  r.  Iowa 
&  Arkansas  Land  Co.,  88  Ark.  395,  114 
S.  W.  473;  Harris  r.  Bradv,  87  Ark. 
428,  112  S.  W.  974;  La  Cotts  r.  Quer- 
termous,  83  Ark.  174,  103  S.  W.  182, 
tax  sales.  Cal. — See  Houghton  r.  Kern 
Aallev  Bank.  157  Cal.  289,  107  Pae. 
113.  '  Colo.— Hughes  r.  Webster,  52 
Colo.  475,  122  Pae.  789;  Page  v.  Gil- 
lett,  47  Colo.  289,  107  Pae.  290  (tax 
sales).  Ga. — Stark  v.  Cummings,  127 
Ga.  107,  56  S.  E.  130;  Palmour  r.  Roper, 
119  Ga.  10,  45  S.  E.  790.  111.— Osmond 
r.  Evans,  269  111.  278,  110  N.  E.  16; 
Bowen  i.  Bowen,  265  111.  638,  107  N. 
v..  129;  Henderson  r.  Harness,  184  111. 
;120,  56  N.  E.  786;  McMullen  v.  Gable, 
47  111.  67;  Dates  v.  Winstanlev,  53  111. 
App.  623.  Ind.— Smith  r.  Sparks,  163 
Ind.  270,  70  N.  E.  253;  Brake  c.  Brown- 
lee,  91  Ind.  359.     la.— White  r.  Watts, 
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and  if  several  tracts  of  land  are  to  be  sold,  each  must  be  offered 
separately.^®  If,  however,  the  amount  bid  when  the  property  is  offered 
en  masse  is  greater  than  the  aggregate  of  the  bids  on  each  tract  sep- 
arately, a  sale  en  masse  may  be  made."  And  if  one  tract  will  not 
sell  separately  another  may  be  added,''^  and  a  third  tract  may  be  added 
if  no  bid  can  be  had  for  the  two  tracts.  In  this  manner  the  whole 
may  be  sold  en  masse  upon  a  reasonable  bid.®^    Where  realty  and  per- 


is Iowa   74.     Kan.— Geuda  Springs   T. 
&  W.  Co.  V.  Lombard,  57  Kan.  625,  47 
Pac.  532.     Ky. — Kentucky  Union  Co.  v. 
Comra.,  128  Kv.  GIO,  108  S.  W.  931,  110 
S.  W.  398;  Vanmeter  v.  Vanmeter's  As- 
signee,     88      Ky.      448,      11      S.      W. 
80,      289;      Burns      v.      Eay,      18      B. 
Mon.      392;      Buckley's      Assignee      v. 
Stevenson,   30   Ky.  L.   Eep.  952,   99   S. 
W.    961;    Mays   v.   Carman,   23   Ky.   L. 
Eep.   2216,  66  S.  W.   1019.     La.— Borde 
r.  Erskine,  33  La.  Ann.  873.     See  Mc- 
Call's    Succession,    28    La.    Ann.    713; 
Duckworth    f.    Vaughan,    27    La.    Ann, 
599;  Walker  v.  Kimbrough,  27  La.  Ann. 
558;  Truxillo's  Succession,  24  La.  Ann. 
453;    Bowie  V.  Lott,  24  La.  Ann.  214. 
Md.— Thomas  v.  Tewster,  95   Md.  446, 
52  Atl.  750;   Carroll  v.  Hutton,  88  Md. 
676,    41    Atl.    1081;    Johnson     V.     Ham- 
bleton,    52    Md.    378.     Mich.— Griswold 
V.   Puller,   32   Mich.   268.     Minn.— Hull 
V.  King,  38  Minn.  349,  37  N.  W.   792. 
Miss.— McCluskey   v.    Trussel,  90   Miss. 
544^  44  So.   69;   Stevenson  V.  Eeed,  90 
Miss.   341,   43   So.   433    (under   constitu- 
tional provision) ;   Swofford  V.  Garmon, 
51   Miss.   348.     Mc— Culbertson  V.   Ed- 
wards,   243    Mo.    433,    148    S.    W.    112; 
Taturn  v.  Holliday,  59  Mo.  422.     Neb. 
See  Mallory  v.  Patterson,  63  Neb.  429, 
88   N.   W.   686;    Craig  v.   Stevenson,   15 
Neb.  362,  18  N.  W.  510.     N.  J.— Eyan 
V.  Wilson,  64  N.  J.  Eq.  797,  52  Atl.  993; 
Avon-by-the-Sea  Land  &  I.  Co.  v.  Finn, 
56    N.   J.    Eq.    808,    41    Atl.    360;    Mor- 
riss   V.   Inglis,   46    N.    J.    Eq.     306,     19 
Atl.  16;  Burnett  v.  Eaton,  29  N.  J.  Eq. 
466;    National    Bank    of    Metropolis    r. 
Sprague,  20  N.  .T.  Eq.  159.     N.  Y.— De- 
laplaine    v.    Laurence,     3     N.     Y.     301; 
American   Ins.   Co.   v,  Oakley,  9   Paige 
259;    Jackson    ex   dem.    Bear    v.    Irwin, 
10    Wend.    441;    Woods    v.    Morrell,    1 
Johns.    Ch.    103,    505.     Okla.— Meadors 
V.  Johnson,  27  Okla.  544,  112  Pac.  1121; 
Keller  v.  Hawk,  19  Okla.  407,  91  Pac. 
778;   Eldridge  r.  Eobertson,  19  Okla.  165, 
92  Pac.   X56;   Lowenstein  v.  Sexton,   18 
Okla.  322,  90  Pac.  410.  Pa.— Connell  v. 
Hughes.  1  Phila.  225,  8  Leg.  Int.  130; 
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Tate  V.  Carberry,  1  Phila.  133.  Tex. 
Cook  V.  Brown,  45  Tex.  73;  Fisk  v. 
Varnell,  39  Tex.  73;  Allen  v.  Court- 
nev,  24  Tex.  Civ.  App.  86,  58  S.  W. 
200.  Vt.— See  Brush  v.  Watson,  81  Vt. 
43,  69  Atl.  141.  W.  Va.— Younger  V. 
Meadows,  63  W.  Va.  275,  59  S.  E.  1087; 
Hurxthal's  Exrx.  v.  Hurxthal's  Heirs, 
45  W.  Va.  584,  32  S.  E.  237;  Cranmer 
V.  McSwords,  26  W.  Va.  412. 

[a]  Sale  to  Two  Persons, — Where 
a  commissioner  was  authorized  to  sell 
in  two  separate  parcels,  but  the  land 
was  sold  as  a  whole,  the  two  purchasers 
being  allowed  to  divide  the  land  be- 
tween themselves,  such  act  will  not  in- 
validate the  sale.  Eodgers  f.  Eodgers' 
Admr.,  17  Kv.  L.  Eep.  358,  31  S.  W. 
139. 

66.  Cal. — Anglo-Californian  Bank  v. 
Cerf,  142  Cal.  303,  75  Pac.  902.  HI. 
Henderson  v.  Harness,  184  111.  520,  56 
N.  E.  786;  Clark  v.  Glos,  180  111.  556, 
54  N.  E.  631,  72  Am.  St.  Eep.  223; 
Cohen  v.  Menard,  136  111.  130,  24  N. 
E.  604.  Kan.— Geuda  Springs  T.  &  W. 
Co.  V.  Lombard,  57  Kan.  625,  47  Pac. 
532,  N,  J,— Hasbrouck  Heights  Co.  v. 
Lodi,  66  N.  J.  L.  102,  48  Atl,  517. 

Direction  in  decree,  see  supra,  IV, 
D,  9. 

67.  U.  S. — Union  Trust  Co.  V.  Illi- 
nois E,  Co.,  117  U.  S.  434,  6  Sup.  Ct. 
809,  29  L.  ed.  963;  In  re  Haywood 
Wagon  Co.,  219  Fed.  655,  135  C,  C.  A. 
391:  Godchaux  v.  Morris,  121  Fed.  482, 
57  C,  C.  A.  434.  111.— Osmond  v.  Evans, 
269  111.  278,  110  N.  E.  16;  Ward  V. 
Ward,  174  111.  432,  51  N.  E.  806;  Van 
Valkenburg  v.  Schools,  66  111.  103.  Ky. 
Van  Meter  v.  Van  Meter's  Assn.,  88 
Kv.  448,  11  S.  W.  80,  289;  Terry  V. 
Swinford,  19  Ky.  L.  Eep.  712,  41  S. 
W.   553. 

Contents  of  notice,  see  supra,  VII, 
C,  4. 

'es.  Henderson  v.  Harness,  184  111. 
520,  56  N.  E.  786;  Cohen  v.  Menard, 
136  111.   130,  24  N.  E.  604. 

69.  U.  S.— Slater  v.  Maxwell,  6  Wall. 
268,    18   L.    ed.    796.     Cal.— Bechtel   v. 
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sonalty  aro  fleoreed  to  be  sold  the  court  should  direct  the  eommissionci' 
to  ofVcr  thcih  both  separately  and  togetiier,  and  sell  in  the  way  in 
which  they  would  bring  the  larger  sum.^°  A  sale  en  masse  where  it 
should  have  been  in  parcels,  is  a  mere  irregularity  which  do(;s  not 
render  the  sale  void  or  subject  to  collateral  attack/^  but  merely  renders 
it  voidable.'^^ 

Waiver.  — The  right  to  have  the  land  sold  in  parcels  may  be 
waived." 

D.  Terms  and  Conditions  of  S.ile.  —  Wliere  the  statute  prescribes 
the  terms  of  sale,  the  decree  of  sale  nuist  fix  the  termii''^  in  accordance 


Wier,  152  Cal.  443,  93  Pac.  75,  15  L. 
E.  A.  (N.  S.)  549;  Anglo-Calif oruian 
Bank  i:  Cerf,  142  Cal.  303,  75  Pac  902; 
Connick  r.  Hill,  127  Cal.  162,  59  Pac. 
832;  Marston  v.  White,  91  Cal.  37,  27 
Pac.  5SS.  111. — Henderson  r.  Harness, 
184  111.  520,  56  N.  E.  7SG;  Cohen  v. 
Menanl,  136  111.  130,  24  N.  E.  604. 

70.  Hurxthal's  Exrx.  v.  Hurxthal's 
Heirs,  45  W.  A^a.  584,  32  S.  E.  237. 

[a]  A  sheriff  may  use  his  discretion 
in  selling  the  real  estate  and  person- 
alty together,  and  confirmation  Avill  not 
be  refused  because  he  sold  a  hotel  and 
its  equipment  together  in  the  absence 
of  a  showing  that  the  price  realized 
was  less  than  would  have  been  ob- 
tained by  separate  sales.  Worth  v. 
Newlin  (N.  J.),  30  Atl.  30. 

71.  U.  S.— Goerz  v.  Barstow,  14S 
Fed.  563,  78  C.  C.  A.  248,  rcvcrsina 
Barstow  v.  Beckett,  122  Fed.  140.  Cal. 
Marston  v.  White,  91  Cal.  37,  27  Pac. 
588.  111.— Palmer  v.  Eiddle,  180  111. 
461,  54  N.  E.  227;  Osgood  v.  Blackmore, 
59  111.  261.  Ky.— West  v.  McDonald, 
113  S.  W.  872.  Mich.— Brown  r.  Han- 
nah, 152  Mich.  33,  115  N.  W.  980;  Os- 
nian  v.  Traphagen,  23  Mich.  80,  especi- 
ally where  the  sale  has  been  confirmed 
and  the  order  of  confirmation  never 
disturbed.  N.  J. — Guarantee  T.  &  S. 
I).  Co.  V.  Jenkins,  40  N.  J.  Eq.  451,  2 
Atl.  13. 

As  to  collateral  attack,  see  infra, 
XIX. 

72.  Cal.— Marston  r.  White,  91  Cal. 
37,  27  Pac.  588.  Minn.— Willard  r. 
Finnegan,  42  Minn.  476,  44  N.  W.  985, 
8  L.  R.  A.  50.  Mo.— Culbertson  v.  Ed- 
wards, 243  Mo.  4:53,  148  S.  W.  112; 
Shelton  t".  Franklin,  224  Mo.  342,  363, 
123  S.  W.  1084,  135  Am.  St.  Rep.  5.S7. 
N.  Y.— GriflSth  v.  Hadlev,  10  Bosw.  587. 
N.  D.— Power  r.  Larabee,  3  N.  D.  502, 
57   N.   W.    789,   44    Am.   St.   Rep.   577. 


S.  D.— Thompson  v.  Browne,  10  S.  D. 
:]44,  73  N.  W.  194. 

[a]  The  sale  may  be  set  aside  on 
timely  application.  Marston  v.  White, 
91  Cal.  37,  27  Pac.  588;  Palmer  f.  Rid- 
dle, 180  HI.  461,  54  N.  E.  227;  Osgood 
V.  Blackmore,  59  111.  261. 

[b]  Objection  Too  Late.— The  ob- 
jection that  the  land  was  not  sold  in 
separate  parcels  cannot  be  taken  after 
the  time  for  redemption  has  expired. 
Raymond  v.  Holborn,  23  Wis.  57,  99 
Am.  Dec.  105. 

73.  See  the  following  cases:  Ark. 
Frazier  v.  State,  56  Ark.  242,  19  S.  W. 
838.  lU.— Clark  v.  Glos,  180  111.  556, 
54  N.  E.  631,  72  Am.  St.  Rep.  223. 
Miss. — Bradley  r.  Villere,  66  Miss.  399, 
6  So.  208.  Ohio.— Hartshorne  v.  Reeder, 
3  Ohio  Dec.  (Reprint)  109.  S.  D. 
Thompson  v.  Browne,  10  S.  D.  344,  73 
N.  W.  194. 

[a]  Agreement  between  parties  that 
the  property  shall  be  sold  as  a  whole 
is  valid  and  enforceable.  Humboldt 
Savings  Bank  V.  McCleverty,  161  Cal. 
258,  119  Pac.  82. 

[b]  A  stipulation  in  a  mortgage 
that  a  sale  must  be  made  as  a  wliole 
may  be  waived.  Blood  v.  Munn,  155 
Cal.  228,  100   Pac.   694. 

[c]  If  creditors  stand  by  without 
objection  when  a  sale  is  made,  they 
cannot  later  object  that  a  sale  should 
have  been  made  en  grosse.  In  re 
Sheets  Lumber  Co.,  52  La.  Ann.  1337, 
27    So.    809. 

74.  Walker  v.  McLoud,  204  U.  S. 
302,  27  Sup.  Ct.  293,  51  L.  ed.  495; 
l^nderwood  's  Admr.  r.  Cartwright,  20 
Ky.  L.  Rep.   809,  47  S.  W.  r)SO.' 

[a]  Where  statute  directs  sales  to  be 
on  credit,  the  court  cannot  authorize  a 
sale  for  cash.  Ark. — Willinnis  r.  Ew- 
ing,  ."^l  Ark.  229.  236.  Ky.— Luttrell 
V.  Wells,  97  Ky.  84,  30  S.  W.  10.  Miss. 
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therowitli,  and  it  is  error  to  name  any  other  terms.'^  Some  statutes, 
however,  apply  only  where  the  decree  is  silent  in  this  regard."  In 
the  absence  of  statutory  direction,  the  terms  of  the  sale  are  in  the  dis- 
cretion of  the  court,"  and  this  discretion  will  not  be  disturbed  on 
appeal  except  for  abuse  thereof/^  Where  the  terms  are  stated  in  the 
decree,  the  oflicer  must  follow  the  decree,'^^  although  if  no  injury  re- 
sults from  a  departure,  the  defect  may  be  cured  by  a  confirmation  of 
the  sale.*°  ^\Tiere  the  statute  and  decree  are  silent,  the  officer  must 
sell  for  cash,^^  unless  all  the  creditors  consent  to  a  sale  on  credit,^^ 


Knox  t\  Bank  of  TJ.  S.,  26  Miss.  655; 
Dean  v.  De  Lezardi,  24  Miss.  424. 

[b]  111  Louisiana,  statute  requires  a 
sale  "for  cash,  if  the  creditors  require 
it."  Code  Pr.,  art.  990.  It  is  optional 
with  them  whether  the  sale  shall  be 
so  made.  Therefore  the  court  may  di- 
rect the  land  to  be  sold  on  credit  with- 
out requiring  it  to  be  first  offered  for 
cash.  Wright  v.  Cummings,  19  La. 
Ann.  353. 

75.  Ark.— See  Johnson  v.  Campbell, 
52  Ark.  316,  12  S.  W.  578;  Fry  r. 
Street,  37  Ark.  39;  Williams  v.  Ewing, 
31  Ark.  229.  Ky. — McKensie  V.  Salyer, 
19  Ky.  L.  Eep.  1414,  43  S.  W.  450. 
Miss. — Morse  v.  Clayton,  13  Smed.  & 
M.  373. 

[a]  A  direction  for  a  shorter  credit 
than  that  provided  by  statute  is  er- 
roneous. McKensie  v.  Salyer,  19  Ky. 
L.  Eep.  1414,  43  S.  W.  450. 

76.  Moffitt  V.  Mofatt,  69  111.  641; 
Eevnolds  v.  Wilson,  15  111.  394,  60  Am. 
Dec.  753. 

77.  U.  S.— Ballentyne  v.  Smith,  205 
r.  S.  285,  27  Sup.  Ct.  527,  51  L.  ed. 
803;  Pewabic  Min.  Co.  v.  Mason,  145 
U.  S.  349,  12  Sup.  Ct.  887,  36  L.  ed. 
732;  In  re  Haywood  Wagon  Co.,  219 
Fed.  655,  135  C.  C.  A.  391.  Nev.— See 
Dazet  V.  Landry,  21  Nev.  291,  30  Pae. 
1064,  N.  Y.— Walrath  v.  Abbott,  75 
Hun  445,  25  N.  Y.  Supp.  529,  59  N.  Y. 
St.  641.  Va.— Yost  v.  Porter,  80  Va. 
855;  Pairo  v.  Bethcll,  75  Va.  825,  833. 

[a]  In  directing  the  sale  of  real 
property  of  value,  however,  the  court 
should  in  the  absence  of  peculiar  cir- 
cumstances, direct  a  sale  on  a  reason- 
able credit.  Pairo  v.  Bethell,  75  Va. 
825,  833;  Brien  V.  Pittman,  12  Leigh 
(39  Va.)  379. 

78.  Keith  v.  Gray,  Rich  Eq.  Cas.  (S. 
C.)   227. 

Confirmation  as  curing  defects,  see 
infra,  XT,  O. 

[a]     This    discretion   must    be    exer- 
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cised  where  circumstances  show  it 
ought  to  be,  and  the  failure  to  exer- 
cise it  may  be  reviewed  by  an  appellate 
court.  Tennent's  Heirs  v.  Fattens,  6 
Leigh    (33    Va.)    196. 

79.  U.  S. — Camden  v.  Mayhew,  129 
U.  S.  73,  9  Sup.  Ct.  246,  32  L.  ed.  608; 
Williamson  ■?;.  Berry,  8  How.  495,  544, 
12  L.  ed.  1170.  Ark.— Phelps  v.  Jack- 
son, 31  Ark.  272.  111.— Gould  v.  Gar- 
rison, 48  111.  258;  Eeynolds  v.  Wilson, 
15  m.  394,  60  Am.  Dec.  753.  Kan. 
Wheatley  v.  Tutt,  4  Kan.  195.  Ky. 
Cofer  V.  Miller,  7  Bush  545;  Bethel  v. 
Bethel,  6  Bush  65,  99  Am.  Dec.  655; 
Musgrave  v.  Parrish,  11  Ky.  L.  Eep. 
573,  12  S.  W.  709.  Miss.^ — Alsobrook  v. 
Eggleston,  69  Miss.  833,  13  So.  850. 
Neb. — Hooper  v.  Castetter,  45  Neb.  67, 
63  N.  W.  135;  Nebraska  Loan  &  Trust 
Co.  V.  Hamer,  40  Neb.  281,  58  N.  W. 
695.  Tex. — Hamilton  v.  Pleasants,  31 
Tex.  638,  98  Am.  Dec.  551.  See  Chase 
.V.  First  Nat.  Bank,  1  Tex.  Civ,  App. 
595,   20   S.    W.    1027. 

[a]  Master  (1)  has  no  authority  to 
change  the  terras  of  sale.  Kaufmann 
V.  Pittsburg,  248  Pa.  41,  93  Atl.  779; 
Jacob's  Appeal,  23  Pa.  477.  (2)  The 
insertion  of  other  terms  of  sale  on  his 
own  motion  by  the  officer  selling  is  un- 
authorized. Mullins  V.  Franz,  162  App. 
Div.  316,  147  N.  Y.  Supp.  418. 

80.  Johnson  V.  Campbell,  52  Ark. 
316,  12  S.  W.  578,  where  the  officer 
sold  on  a  three  months'  credit  instead 
of  four  as  the  decree  directed. 

81.  Ala.— Weakley  v.  Gurley's 
Admr.,  60  Ala.  399.  Conn.— Foster  v. 
Thomas,  21  Conn.  285.  lU.— Eeynolds 
V.  Wilson,  15  111.  394,  60  Am.  Dec. 
753.  la. — Eichards  v.  Adamson's  Es- 
tate, 43  Iowa  248.  N.  Y.— Maples  v. 
Howe,  3  Barb.  Ch.  611.  Wis.— Sauer  v. 
Steinbauer,  14  Wis.  70. 

82.  Maples  v.  Howe,  3  Barb.  Ch. 
CN.  Y.)  611;  Sauer  v.  Steinbauer,  14 
Wis.  70. 
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or  the  court  so  orders  on  tho  application  of  the  party.^' 

E.  Amount  of  Property  To  Be  Sold.  —  No  more  property  should 
be  sold  than  is  necessary  to  satisfy  the  purpose  of  the  sale,^*  and  a 
sale  is  not  vitiated  by  a  failure  to  sell  all  the  property  described  in 
the  decree  or  order  of  sale.®'^ 

F.  Amount  for  "Which  Property  Shall  Be  Sold.  —  In  some 
states  the  officer  cannot  sell  the  property  for  less  than  a  certain  pro- 
portion of  the  appraised  value,**^  but  it  is  his  duty,  nevertheless,  to 
realize  as  much  more  as  possible.^^ 

G.  "Withdrawal  of  Property  From  S.\le.  —  The  officer  selling 
may  withdraw  the  property  offered  for  sale  even  after  bids  have 
been  received  and  cried,  and  the  bidder  whose  bid  was  the  hijjhest 
cannot  compel  a  conveyance  unless  the  property  has  been  knocked  off 
to  him.®^ 

H.  M.VNDAMUS  to  Officer.  —  The  sheriff  or  other  court  officer  in 
making  a  judicial  sale  acts  under  the  direction  of  the  court,  and  his 
acts  will  not  be  controlled  by  mandamus  from  a  superior  court  unless 
the  orders  of  the  court  under  which  he  proceeds  are  void.^' 


83.  Sedgwick  v.  Fish,  1  Hopk.  Ch. 
(N.  Y.)  594. 

84.  Thomas  v.  Fewster,  95  Md.  446, 
52  Atl.  750;  Johnson  v.  Hambletou,  52 
Md.  378;  Boteler  v.  Brookes,  7  Gill  & 
J.    (Md.)    143. 

85.  Orman  v.  Bowles,  18  Colo.  463, 
33  Pac.  109. 

86.  Ky.— Gravitt  v.  Mountz,  27  Kj'. 
L.  Eep.  945,  87  S.  W.  304.  Neb.— Fred- 
erick V.  Gebling,  92  Neb.  204,  137  M. 
W.  998,  when  purchaser  pays  two- 
thirds  of  the  appraised  value  of  de- 
fendant's interest  the  sale  will  not  be 
set  aside  for  inadequacy  of  price,  in 
the  absence  of  fraud  or  mistake.  Ohio. 
Wiles  V.  Baylor,  1  Ohio  509,  as  re- 
quired in  the  case  of  a  sale  under  an 
execution. 

[a]  A  sale  for  less  than  two-thirds 
of  the  apjtraiscd  value  is  void.  Ellen- 
bogen  V.  Griffev,  55  Ark.  268,  18  S.  W. 
126. 

[b]  The  statute  has  no  application 
to  sales  made  by  assignees  for  tiio  ben- 
efit of  creditors.  Peele  r.  Ohio  &  In- 
diana Oil  Co.,  158  Ind.  374,  63  N.  E. 
763. 

[c]  The  statute  regulating  sales  un- 
der powers  of  sale  contained  in  mort- 
gages and  deeds  of  trust  which  pro- 
vides for  appraisement  of  the  property 
and  a  sale  of  not  less  than  two-tliirds 
of  the  appraised  value,  does  not  apply 
to  a  sale  made  under  a  decree  of  court. 
Southwestern   Ark,   &   I,   T.   E,   Co.  f. 


Hays,  63  Ark.  355,  38  S.  W.  665;  Mar- 
tin  V.  Ward,  60  Ark.  510,  30  S.  W. 
1041. 

[d]    Deductions  for  prior  liens   (1) 

may  be  made.  Medland  v.  Van  Ellen, 
75  Neb.  794,  106  N.  W.  1022;  American 
Investment  Co.  r.  McGregor,  48  Neb. 
779,  67  N.  W.  785;  Eosenficld  v.  Chada, 
10  Neb.  421,  6  N.  W.  630;  Sessions  v. 
Iiwin,  8  Neb.  5.  But  see  (2)  contra, 
Ellenbogen  v.  Griffey,  55  Ark.  268,  18 
S.  W.  126. 

87.  Mansfield  r.  Wallace,  217  III. 
610,  75  N.  E.  682. 

88.  U.  S,— See  Blossom  v.  Milwau- 
kee, etc.  Ey.  Co.,  3  Wall.  196,  18  L. 
ed.  43.  Ga.— Tillman  v.  Dunman,  114 
Ga.  406,  40  S.  E.  244,  88  Am.  St.  Eep. 
28,  57  L.  E.  A.  784.  S.  C— Miller  v. 
Law,  10  Eich.  Eq.  320,  73  Am.  Dec. 
92. 

But  see  McAlpine  v.  Young,  2  Ch. 
Chamb.  (U.  C.)  85.  See  O'Connor  v. 
Woodward,  6  Ont.  Pr.   (Can.)   223. 

[a]  The  highest  bidder  at  a  sale, 
having  acquired  no  rights  to  compel  a 
convcj'ance  is  a  stranger  to  the  trans- 
action, and  cannot  inquire  into  the  mot- 
ives which  prompted  the  withdrawal. 
Tillman  r.  Dunman,  114  Ga.  406,  40  S. 
E.  244,  88  Am.  St.  Eep.  28,  57  L.  E. 
A.    784. 

89.  State  ex  rcl.  Lvnch  r.  Hoover, 
43  Okla.  299,  142  Pac. 'ill 0,  where  the 
sheriff  duly  advertised  the  sale  but 
prior  to  the  sale  returned  the  order  of 
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T.  Who  1\Iay  Purchase.  —  1.  In  General.  —  The  general  rule  is 
that  all  persons  may  purchase  at  a  judicial  sale  except  those  inter- 
dicted by  law.^°  One  who  by  reason  of  any  statutory  disability  is 
incompetent  to  purchase  at  a  private  sale  is  incompetent  to  purchase 
at  a  judicial  sale.^^  And  those  who  have  duties  to  perform  which  are 
inconsistent  with  the  character  of  purchaser,^^  cannot  be  purchasers, 
cither  directly  or  indirectly,  unless  they  obtain  previous  leave  of 
court.^^  He  will  not  be  permitted  to  purchase  as  agent  for  another,^* 
or,  through  an  agent,  for  himself.^^  The  rule  is  violated  if  the  officer 
selling  the  property  becomes  interested  in  the  property  after  the 
sale  and  before  confirmation.''^ 

A  purchase  by  one  not  authorized  to  become  a  purchaser  is  gen- 
erally held  to  be  voidable  only,^^  but  some  statutes  declare  such  pur- 


sale  to   the   clerk  and  refused  to  exe- 
cute the  same. 

90.  Smith  v.  Krause  &  M.  Lumber 
Co.,  125  La.  703,  51  So.  693. 

91.  Louisville  &  N.  E.  v.  Kentucky, 
161  U.  S.  677,  16  Sup.  Ct.  714,  40  L. 
ed.   849. 

92.  Mo.— Tuggles  v.  Callison,  143 
Mo.  527,  45  S.  W.  291.  N.  Y.— See 
Torrey  v.  Orleans,  9  Paige  649.  S.  C. 
MeCelvev  v.  Thomson,  7  S.  C.  185. 
Utah.— Hamilton  r.  Dooly,  15  Utah  280, 
49  Pac.  769.  Eng. — Guest  v.  Smythe, 
18  Wklv.  Eep.  742,  L.  E.  5  ch.  551,  39 
L.  J.  Cii.  536,  22  L.  T.  N.  S.  563. 

93.  As  to  necessity  for  leave  of 
court,  see  infra,  IX,  I,  3. 

94.  N.  Y. — Terwilliger  V.  Brown,  44 
N.  Y.  237.  Va.— Brock  v.  Eice,  27 
Gratt.  (68  Va.)  812.  W.  Va.— Hilleary 
V.  Thompson,  11  W.  Va.  113. 

[a]  See  however,  Scott  v.  Mann,  30 
Tex.  157,  holding  that  while  an  agent 
to  sell  cannot  purchase  at  his  own  sale, 
there  is  nothing  to  prevent  him  from 
bidding  it  off  for  a  third  party. 

95.  Terwilliger  v.  Brown,  44  N.  Y. 
237. 

96.  Terwilliger  v.  Brown,  44  N.  Y. 
237. 

97.  Ark. — Hindman  v.  O'Connor,  54 
Ark.  627.  16  S.  W.  1052,  13  L.  E.  A. 
490.  Cal.— Coffey  v.  Greenfield,  62  Cal. 
602,  609;  Boyd  v.  Blankman,  29  Cal. 
19,  87  Am.  Dec.  146.  Del.— Willey  v. 
Tindal,  5  Del.  Ch.  194;  Downs  v.  Eick- 
ards,  4  Del.  Ch.  416.  Ga.— Lowery  v. 
Idelson,  117  Ga.  778,  45  S.  E.  51; 
Moore  v.  Carey,  116  Ga.  28,  42  S.  E. 
258;  Wallace  v.  Jones,  93  Ga.  419,  21 
S.  E.  89;  Worthy  v.  Johnson,  8  Ga.  236, 
52    Am.    Dec.    399.      111.— Mancinelli    v. 


De  Bartolo,  268  111.  198,  108  N,  E.  1015; 
McConnel  v.  Gibson,  12  111.   128;   Eob- 
erts  V.   Weimer,   130  111.   App.  297,  af- 
firmed, 227  111.  138,  81  N.  E.  40.     Ind. 
Lane  v.  Taylor,  40  Ind.  495.    Ky.— Har- 
ris V.  Hopkins,  166  Ky.  147,  179  S.  W. 
14;    Sears    v.   Collie,   148    Ky.  444,   146 
S.   W.   1117;    Johnson   r.   Poff,   109   Ky. 
396,   59   S.   W.   325.     La.— See   Gary  v. 
Landry,   122   La.   29,   47   So.   124.     Md. 
Eiehelberger  ?•.  Hawthorne,  33  Md.  588; 
Mason    v.    Martin,    4    Md.    124.      Mass. 
Walker  v.  Walker,  101  Mass.  169;  Wy- 
man  v.  Hooper,  2  Gray  141;  Bobbins  v. 
Bates,  4  Cush.   104;   Blood  v.  Hayman, 
13  Met.  231.     Mich.— Otis  v.  Kennedy, 
107    Mich.    312,    65    N.    W.    219.      See 
Louden   v.   Martindale,   109   Mich.   235, 
67    N.    W.    133;    Winter    v.    Truax,    87 
Mich.   324,  49  N.  W.   604,   24   Am.   St. 
Eep.  160.     Minn. — Brown  v.  Fischer,  77 
Minn.  1,  79  N.  W.  494;  White  v.  Iselin, 
26    Minn.    487,    5    N.    W.    359.      Miss. 
Brandau  v.  Greer,  95  Miss.  100,  48  So. 
519;  Temples  v.  Cain,  60  Miss.  478.  Mo. 
See  Bunel  v.  Nester,  203  Mo.  429,  101 
S.    W.    69.      Neb. — Kazebeer    v.    Nune- 
maker,    82    Neb.    732,    118   N.   W.    646; 
Veeder   r.   McKinlev-Lanning  L.   &   T, 
Co.,  61  Neb.  892,  86  N.  W.  982;  Olson 
V.  Lamb,  56  Neb.   104,   115,  76   N.  W. 
433,  71  Am.  St.  Eep.  670;  Eeno  f.  Hale, 
28    Neb.    646,    44    N.    W.    996.      N.    J. 
Smith  V.  Drake,  23  N.  J.  Eq.  302;  Hus- 
ton V.  Cassedv,  13  N.  J.  Eq.  228;  Obert 
V.  Obert,  10  N.  J.  Eq.  98.     N.  Y.— Ter- 
williger r.  Brown,  44  N.  Y.  237;  Jack- 
son   ex    drm.    Gillespy    r.    Woolsey,    11 
Johns.   446;   Dugan   v.  Denyse,   13   App. 
Div.    214,   43    N.   Y.   Supp.   308.     N.   C. 
Sherrod  v.  Vass,  128  N.  C.  49,  38  S.  E. 
133;  Shute  r.  Austin,  120  N.  C.  440,  27 
S.  E.  90;  Highsmith  v.  Whitehurst,  120 
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chases  to  be  void.^^  It  is  immaterial  whether  he  pays  all  the  property 
is  worth,'-''^  or  whether  the  sale  is  advantageous  to  the  debtor/  and 
equity  will  set  the  sale  aside  as  a  matter  of  course  on  the  application 
of  the  debtor,-  but  not  at  the  instance  of  the  officer.^ 

2.    Illustrations.  —  The  parties  to  the  suit,*  and  persons  interested 
in  the  proceeds  of  a  sale,°  may  become  purchasers  if  the  sale  is  not 


N.  C.  123,  26  S.  E.  917;  Froneberger  v. 
Lewis,  70  N.  C.  456.  Ohio.— Terrill  v. 
Auehauer,  14  Ohio  St.  80.  See  Arm- 
strong r.  Huston's  Heirs,  8  Ohio  552. 
See  Marsh  r.  Marsh,  5  Ohio  Doc.  (Re- 
print) 290.  Utah.— Hamilton  v.  Dooly, 
15  Utah  280,  49  Pac.  769.  Va.— How- 
ery  v.  Helms,  20  Gratt.  (61  Va.)  1. 
Wash. — Miller  v.  Winslow,  70  Wash. 
401,  126  Pac.  906.  W.  Va.— Walker  v. 
Euffner,  32  W.  Va.  297,  9  S.  E.  215; 
Winans  v.  Winans,  22  W.  Va.  678; 
Newcomb  v.  Brooks,  16  W.  Va.  32; 
Ayers  v.  Blair,  26  W.  Va.  558.  Wis. 
Gibson  v.  Gibson,  102  Wis.  501,  78  N. 
W.  917.  Compare,  McCrubb  r.  Bray,  36 
Wis.  333. 

Designation  of  officer  in  decree,  see 
supra,   IV,   D,   2. 

[a]  Waiver. — A  cestui  que  trust 
may  acquiesce  in  and  confirm  a  sale 
by  acts  which  will  preclude  him  from 
having  the  sale  set  aside.  Mulford  v. 
Minch,  11  N.  J.  Eq.  16,  64  Am.  Dec. 
472. 

98.  See  generally  the  statutes  and 
Kan. — Frazier  v.  Jeakins,  64  Kan.  615, 
68  Pac.  24,  57  L.  E.  A.  575;  Webb  r. 
Branner,  59  Kan.  190,  52  Pac.  429 
N.  Y.— Terwilliger  v.  Brown,  44  N.  Y. 
237;  Forbes  r.  Halsev,  26  N.  Y.  53; 
O'Donoghue  V.  Boies,  92  Hun  3,  37  N. 
Y.  Supp.  961.  Okla.— Burton  r.  Comp- 
ton,  150  Pac.  1080.  Tenn.— Collins  r. 
Smith,  1  Head  251.  Wis.— McCrubb  v. 
Bray,  36  Wis.  333. 

fa]  The  guardian  intended  by  §1670 
Code  Civ.  Proc,  (1)  to  whom  a  sale 
cannot  be  made,  is  a  guardian  ad  litem 
in  the  action  in  which  the  sale  is  had, 
and  a  sale  to  a  guardian  in  socage  is 
not  void  but  only  voidable.  O'Brien 
V.  Eefornied  Church,  10  App.  Div.  605, 
42  N.  Y.  Supp.  356.  (2)  This  rule  ap- 
plies also  to  a  purchase  by  a  testa- 
mentarv  guardian.  Munsell  v.  Mun- 
sell,  33"^  Misc.  185,  68  N.  Y.  Supp.  329. 

[b]  When  the  title  has  not  passed 
to  a  bona  fide  purchaser  without  no- 
tice, before  the  sale  is  impeached,  a 
purchase    under    this    statute    is    void. 


Houlihan  v.  Fogarty,  162  Mich.  492,  127 
M.  W.  793;  Otis  f.  Kennedy,  107  Mich. 
312,  65  N.  W.  219.  See  Tavlor  f. 
Brown,  55  Mich.  482,  21  N.  W.  901. 

99.  Terwilliger  v.  Brown,  44  N.  Y. 
237. 

1.  Terwilliger  v.  Brown,  44  N.  Y. 
237. 

2.  Terwilliger  v.  Brown,  44  N.  Y. 
237. 

As  to  setting  aside  sales,  see  infra, 
XII. 

3.  Benson  v.  Benson,  97  Mo.  App. 
460,  71  S.  W.  300;  Eichardson  v.  Jones, 
3  Gill  &  J.  (Md.)  163,  22  Am.  Dec. 
293. 

4.  U.  S. — Pewabic  Min.  Co.  v.  Ma- 
son, 145  U.  S.  349,  12  Sup.  Ct.  887,  36 
L.  ed.  732;  Allen  r.  Gillette,  127  U.  S. 
589,  8  Sup.  Ct.  1331,  32  L.  ed.  271; 
Smith  V.  Black,  115  U.  S.  308,  6  Sup. 
Ct.  50,  29  L.  ed.  398;  Eichards  r. 
Holmes,  18  How.  143,  15  L.  ed.  304. 
Ky. — See  Clark's  Heirs  r.  Farrow,  10 
B.  Mon.  446,  52  Am.  Dec.  552;  Ben- 
ningfield  v.  Eeed,  8  B.  Mon.  102.  Md. 
IVIurdock's  Case,  2  Bland  461,  20  Am. 
Dec.  381. 

fa]  A  mortgagee  may  buy  at  his 
own  foreclosure  sale.  la. — Kock  v. 
Burgess,  158  N.  W.  534.  N.  J.— Avon- 
by-the-Sea  Land  &  Imp.  Co.  v.  Finn, 
56  N.  J.  Eq.  808,  41  Atl.  360.  N.  Y. 
Sedgwick  V.  Fish,  Hopk.  Ch.  594.  Wis. 
Maxwell  t:  Newton,  65  Wis.  261,  27 
N.  W.   31. 

5.  McMillan  r.  Harris,  110  Ga.  72, 
35  S.  E.  3.34,  48  L.  E.  A.  345. 

fa]  Widow  who  is  not  administra- 
trix may  purchase  at  an  administra- 
tor's sale.  Sheahan  v.  Madigan  (HI.), 
114  N.  E.  135. 

fb]  A  stockholder  (1)  of  a  railroad 
corporation  owning  a  ma.iority  stock 
may  purchase  the  property  at  a  judicial 
sale  if  there  be  no  fraud.  Eothchild 
r.  I\reniphis  &  C.  E.  Co.,  113  Fed.  476, 
51  C.  C.  A.  310.  (2)  A  stockholder  who 
is  a  party  may  bid  at  a  sale  of  the  as- 
sets  of   the   corporation,   and   no   leave 
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under  their  control/"  The  rule  forbidding  those  from  purchasing  whose 
interest  will  clash  with  their  duties  prevents  a  purchase  at  his  own 
sale  either  directly  or  indirectly  by  the  commissioner,^  the  auctioneer*^ 
or  crier,^  or  one  acting  in  a  fiduciary  capacity."  The  same  rule  for- 
bids a  purchase  by  the  judge  who  ordered  the  sale.^^ 

An  executor  or  administrator   cannot   buy   at  his  own  sale,   directly^^ 


of  court  is  necessary.  Pewabie  Min. 
Co.  V.  Mason,  145  U.  S.  349,  12  Sup.  Ct. 
887,  36  L.  ed.  732. 

[c]  The  cashier  of  the  mortgagee 
bank  may  purchase  in  his  individual 
right.  House  v.  Clarke  (Mo.),  187  S. 
W.  57. 

[d]  A  cestui  que  trust  may  pur- 
chase where  a  note  is  secured  by  a 
trust  deed  to  a  third  party.  Freeman 's 
Appeal,  74  Conn.  247,  50  Atl.  748. 

6.  McMillan  ;;.  Harris,  110  Ga.  72, 
35  S.  E.  334,  48  L.  E.  A.  345. 

7.  U.  S.— Michoud  r.  Girod,  4  How. 
503,  11  L.  ed.  1076;  Wormley  v.  Worm- 
lev,  8  Wheat.  421,  5  L.  ed.  651.  Ala. 
Saltmarsh  v.  Beene,  4  Port.  283,  30  Am. 
Dec.  525.  111. — Kruse  v.  Steffens,  47  HI. 
112;  McConnel  v.  Gibson,  12  HI.  128; 
Thorp  V.  McCullum,  6  HI.  614.  Mass. 
See  Walker  v.  Walker,  101  Mass.  169. 
Mich.— Clute  v.  Barron,  2  Mich.  192. 
N.  Y.-Havoue  v.  Fanning,  2  Johns.  Ch. 
252.  S.  C— McCelvey  v.  Thompson,  7 
S.  C.  185.  Va.— Howery  r.  Helms,  20 
Gratt.  (61  Va.)  1.  But  see  Hurt  v. 
Jones,  75  Va.  341,  upholding  a  pur- 
chase by  a  commissioner  at  a  resale. 
Wash.— Miller  v.  Win  slow,  70  Wash. 
401,  12G  Pac.  906.  W.  Va.— 'Ayers  v. 
Blair,  26  W.  Va.  558;  Winans  v.  Win- 
ans,  22  W.  Va.  678.  Eng.— Guest  v. 
Smythe,  39  L.  J.  Ch.  536,  22  L.  T.  N.  S. 
563,  18  Wkly.  Eep.  742,  L.  E.  5  Ch.  551. 
Can. — See  Patterson  v.  Stanton,  4 
Grant  Ch.  (U.  C.)  100;  Crawford  v. 
Boyd,  6  Ont.  Pr.  278. 

8.  U.  S.— See  Veazie  v.  Williams,  3 
Storv  611,  28  Fed.  Cas.  No.  16,907. 
N.  Y.— Terwilliger  v.  Brown,  44  N.  Y. 
237.  Va.— Brock  v.  Eice,  27  Gratt.  (68 
Va.)  812.  W.  Va.— Hilleary  v.  Thomp- 
son, 11  W.  Va.  113. 

9.  Brock  V.  Eice,  27  Gratt.  (68  Va.) 
812;   Crook  v.  Williams,  20  Pa.  342. 

[a]  But  see  Swires  v.  Brotherline, 
41  Pa.  135,  80  Am.  Dec.  601,  holding 
an  auctioneer  may  bid,  and  when  fairly 
done  this  tends  to  enhance  the  price, 
and  is  no  ground  for  treating  the  sale 
as    fraudulent,    especially    if    he    have 
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no  interest  in  the  property  and  no  re- 
sponsibility except  as  mere  auctioneer, 

10.  Ark.— Brittin  v.  Handy,  20  Ark. 
,".81,  73  Am.  Dec.  497.  111.— Mariner  v. 
Ingraham,  230  HI.  130,  82  N.  E.  577; 
Miles  V.  Wheeler,  43  111.  123;  Lockwood 
V.  Mills,  39  111.  602;  McConnel  v.  Gib- 
son, 12  111.  128.  Ky.— Price's  Admr. 
V.  Thompson,  84  Ky.  219,  1  S.  W.  408. 
Md. — Hoffman  Steam  Coal  Co.  i).  Cum- 
berland Coal  &  Iron  Co.,  16  Md.  456, 
77  Am.  Dec.  311,  a  director  in  a  cor- 
poration. N.  Y. — Forbes  v.  Halsey,  26 
N.  Y.  53;  Gardner  v.  Ogden,  22 
N.  Y.  327,  78  Am.  Dec.  192.  Ohio. 
Armstrong  V.  Huston's  Heirs,  8  Ohio 
552.  Utah.— Hamilton  v.  Dooly,  15 
Utah  280,  49  Pac.  769.  W.  Va.— New- 
comb  V.  Brooks,  16  W.  Va.  32. 

As  to  purchases  by  guardians,  see  12 
Standard  Prog.  832. 

11.  Ark. — Livingston  v.  Cochran,  33 
Ark.  294.  Cal.— Tracy  v.  Colby,  55  Cal, 
67.  111. — Hoskinson  v.  Jaquess,  54  111. 
App.  59.  Mich. — See  Woods  v.  Mop- 
roe,  17  Mich.  238;  Walton  v.  Torroy, 
Harr.  Ch.  259.  Miss. — Forbes  Piano 
Co.  V.  Hennington,  98  Miss.  51,  53  So. 
777,  Ann.  Cas.  1913A,  1216. 

[a]  Where  Confirmed  by  Another 
Judge. — But  where  the  judge  ordering 
the  sale  had  no  interest  or  any  thought 
of  purchasing  it  at  the  time  he  made 
the  order,  a  sale  to  him  is  not  void  and 
the  decree  of  sale  will  not  be  reversed 
where  the  sale  was  confirmed  by  a 
special  judge.  Thompson  v.  Buffalo 
Land  &  Coal  Co.  (W.  Va.),  88  S.  E. 
1040. 

[b]  Judge's  wife  cannot  be  pur- 
chaser. Hoskinson  v.  Jaquess,  54  111. 
App.   59. 

12.  Ark.— See  Grifath  v.  Maxfield, 
63  Ark.  548,  39  S.  W.  852.  111.— Mari.- 
ner  v.  Ingraham,  230  111.  130,  82  N.  E. 
577;  Miller  v.  Eich,  204  111.  444,  68  N. 
E.  488;  Elting  i:  First  Nat.  Bank,  173 
111.  368,  50  N.  E.  1095,  La.— Willis  v. 
Berry,  104  La.  114,  28  So.  888.  Md. 
Scott  V.  Burch's  Admx.,  6  Har.  &  J. 
67;   Conway  f.  Green's  Admr.,   1  Har. 
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or  intlirectly/^  unless  the  eourt  in  its  discretion,^*  the  statute,"  or  the 


&  J.  151,  Mass. — Blood  r.  Hayman,  13 
Met.  2.'il;  Jcnnisoa  V.  Hapgood,  7 
Pick.  1,  19  Am.  Dec.  2.JS.  Mich. 
Dwight  V.  Blackmar,  2  Mich.  330,  57 
Am.  Dec.  130,  whether  the  sale  be  pub- 
lic or  private.  Miss. — Pearson  v.  More- 
land,  7  Smed.  &  M.  609,  45  Am.  Dec. 
319.  Neb. — Veeder  v.  McKiuley-Lan- 
ning  L.  &  T.  Co.,  61  Neb.  892,  86  N. 
W.  982.  N.  J.— Burnett  v.  Eaton,  29 
N.  J.  Eq.  466;  Culver  v.  Culver,  11  N. 
J.  Eq.  215;  Scott  v.  Gamble,  9  N.  J. 
Eq.  218,  either  at  public  or  private 
sale.  N.  Y. — Terwilliger  c.  Brown,  44 
N.  Y.  237.  N.  C— Shute  v.  Austin,  120 
N.  C.  440,  27  S.  E.  90;  Highsmith  v. 
"Whitehurst,  120  N.  C.  123,  26  S.  E. 
917;  Froneberger  r.  Lewis,  70  N.  C. 
456.  Ohio. — Barrington  r.  Alexander, 
6  Ohio  St.  1S9.  Tenn.— Collins  v.  Smith, 
1  Head  251.  Tex. — Crescent  Ins.  Co.  v. 
Camp,  71  Tex.  503,  9  S.  W.  473;  Ham- 
blin  V.  Warnecke,  31  Tex.  91;  Wipfif  v 
Heder,  6  Tex.  Civ.  App.  685,  26  S.  W. 
118.  See  McCulloch  r.  Renn,  28  Tex. 
793;  Erskine  r.  De  la  Baum,  3  Tex.  406, 
421,  49  Am.  Dec.  751.  Va.— Davies  ;;. 
Hughes,  86  Va.  909,  11  S.  E.  488.  Wash. 
Stewart  v.  Baldwin,  86  Wash.  63,  149 
Pac.  662,  in  the  absence  of  a  statute 
authorizing  him.  W.  Va. — Walker  V. 
Euffner,  32  W,  Va.  297,  9  S.  E.  215. 
See  6  Standard  Proc.  575. 

[a]  Purchase  Voidable. — An  execu- 
tor or  administrator  may  purchase  at 
his  own  sale  subject  to  the  power  of 
disaffirmance  in  the  heirs  or  creditors. 
The  other  bidders  have  no  right  to  ob 
,iect.  Rigg  V.  Schweitzer,  170  Pa.  549, 
33  Atl.  116;  Pennock's  Appeal,  14  Pa. 
446,  53  Am.  Dee.  561.  See  In  re  Es 
tate  of  Hallman,  13  Phila.  (Pa.)  562; 
Chronister  r.  Bushev,  7  Watts  &  S. 
(Pa.)    152. 

[b]  Rule  in  Alabama. — (1)  When 
he  has  an  interest  in  the  property,  an 
executor  or  administrator  may  pur- 
chase property  under  his  own  sale  if 
the  sale  is  made  in  the  ordinary  mode 
and  there  is  no  unfairness.  Cotting- 
ham  r.  Moore,  128  Ala.  209,  30  So. 
784;  Penny  r.  Jackson,  85  Ala.  67,  4 
So.  720;  Brannan  r.  Oliver,  2  Stew.  47, 
19  Am.  Dec.  39.  (2)  An  executor  who 
is  a  .iudgment  creditor  of  his  testator 
has  such  an  interest  as  entitles  him  to 
purchase.  Cottingham  v.  Moore,  128 
Ala.  209,  30  So.   784. 


[e]  An  administrator  who  has  no 
power  to  sell  realty  may  purchase  at 
tlie  sale  as  the  sale  is  not  his.  The 
sale  is  made  by  the  eourt,  but  owing 
to  his  connection  in  bringing  the  sale 
about,  the  court  will  look  narrowly 
into  his  conduct.  Cooley  v.  Cooley's 
Heirs   (Tenn.  Ch.),  37  S.  W.  1028. 

13.  Cal.— Boyd  v.  Blankmen,  29  Cal. 
£0,  87  Am.  Dec.  146.  Ga.— Lowery  v. 
Idleson,  117  Ga.  778,  45  S.  E.  51,  pur- 
chase by  husband  of  administratrix. 
111.— Elting  V.  First  Nat.  Bank,  173  111. 
368,  50  N.  E.  1095;  Miles  V.  Wheeler, 
43  111.  123.  Kan. — Frazier  v.  Jeakins, 
10  Kan.  App.  558,  63  Pac.  459.  La. 
See  Trahan  v.  Simon,  51  La.  Ann.  809, 
25  So.  374.  Miss. — Pearson  v.  More- 
land,  7  Smed.  &  M.  609,  45  Am.  Dec. 
319.  Mo.— Hull  V.  Voorhis,  45  Mo.  555. 
Neb. — Veeder  v.  McKinlev-Lanning  L. 
&  T.  Co.,  61  Neb.  892,  86  N.  W.  982. 
N.  J".— Culver  v.  Culver,  11  N.  J.  Eq. 
215.  N.  C— See  McNeill  v.  Fuller,  121 
N.  C.  209,  28  S.  E.  299;  Shute  v.  Aus- 
tin, 120  N.  C.  440,  27  S.  E.  90;  High- 
smith  V.  Whitehurst,  120  N.  C.  123,  26 
S.  E.  917.  Tex.— Crescent  Ins.  Co.  v. 
Camp,  71  Tex.  503,  9  S.  W.  473;  Fisher 
V.  Wood,  65  Tex.  199;  Hamblin  r.  War- 
necke, 31  Tex.  91;  Wipflf  r.  Heder,  6 
Tex.  Civ.  App.  685,  26  S.  W.  118.  Wash. 
Stewart  v.  Baldwin,  86  Wash.  63,  149 
Pac.  662. 

[a]  An  administrator  cannot  sell  to 
his  wife,  even  though  she  be  one  of 
the  heirs  to  the  estate.  Chastain  v. 
Pender    (Okla.),  152  Pac.  833. 

[b]  Sale  to  son  of  administrator  is 
not  in  itself  enough  to  make  the  sale 
^oid.  Such  relationship  is  only  a  cir- 
cumstance to  be  considered  in  connec- 
tion with  other  facts  in  determining 
whether  the  sale  was  collusive  and 
fraudulent.  Fairburn  Banking  Co.  v. 
Snmmerlin,  144  Ga.  31,  85  S.  E.  1007; 
Cain  V.  McGeentv,  41  Minn.  194,  42  N, 
W.  933. 

14.  As  to  necessity  for  leave  of 
court,  see  infra,  IX,  I,  3. 

15.  Linman  v.  Riggins,  40  La.  Ann. 
761,  5  So.  49,  8  Am.  St.  Rep.  549; 
Biedenstein  r.  Schoenlau  (Mo.).  178  S. 
W.  .54;  Baldwin  r.  Dalton,  168  Mo.  20, 
67  S.  W.  599;  Price  r.  Springfield  R. 
E.  Assn.,  161  Mo.  107,  14  S.  W.  57,  20 
Am.  St.  Rep.  595.  See,  however,  Hull 
I.  Voorhis,  45  Mo.  555. 
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■will,"  allows  him  to  do  so.  An  executor  who  resigned  after  obtaining- 
the  order  of  sale  may  purchase  where  it  appears  that  he  has  not  pre- 
vented competition  and  the  price  paid  was  fair.^'^ 

A  trustee  cannot,  as  a  general  rule,  become  a  purchaser  at  his  own 
sale^*  unless  the  court  gives  its  permission  before  the  sale.^'  But  he 
may  purchase  at  a  sale  in  which  he  has  no  part."'* 

Attorney.  — An  attorney  cannot  purchase  his  client's  land  at  a  sale 
where  such  purchase  would  be  injurious  or  disadvantageous  to  the 
client,^^  but  some  authorities  allow  a  purchase  by  him^^  on  condition 


[a]  In  Louisiana,  under  R,  C.  C. 
1146,  an  executor  or  administrator  may- 
purchase  "when  he  is  the  surviving 
partner  in  community,  etc."  Linman 
V.  Riggins,  40  La.  Ann.  761,  5  So.  49, 
8  Am.  St.  Rep.  549. 

16.  Union  Trust  Co.  v.  Morgans,  140 
Mich.  134,  139,  103  N.  W.  568. 

17.  Woodward  v.  Curtis,  19  Ohio 
Cir.  Ct.  15,  10  Ohio  Cir.  Dee.  400. 

18.  U.  S.— Allen  v.  Gillette,  127  U. 
S.  589,  8  Sup.  Ct.  1331,  32  L.  ed.  271; 
In  re  Hawley,  117  Ted.  364.  See  Buch- 
ler  i:  Black,  226  Fed.  703,  141  C.  C.  A. 
459.  Del.— Van  Dyke  v.  Johns,  1  Del. 
Ch.  93,  12  Am.  Dec.  76.  111.— Roberts 
V.  Fleming,  53  111.  196.  Ky.— Price's 
Admr.  v.  Thompson,  84  Ky.  219,  1  S. 
W.  408.  Md.— Hoffman  Steam  Coal  Co. 
V.  Cumberland  Coal  &  Iron  Co.,  16  Md. 
456,  77  Am.  Dec.  311;  Mason  v.  Mar- 
tin, 4  Md.  124;  Richardson  V.  Jones,  3 
Gill  &  J.  163,  22  Am.  Dec.  293.  Miss. 
Scott  V.  Freeland,  7  Smed.  &  M.  409, 
45  Am.  Dee.  310.  N.  J. — Voorhees  v. 
Bailey,  59  N.  J.  Eq.  292,  44  Atl.  657; 
In  re  Patterson's  Exrs.  (N.  J.  Eq.'), 
20  Atl.  486;  Scott  V.  Gamble,  9  N.  J. 
Eq.  218.  N.  Y. — Davoue  v.  Fanning, 
2  Johns.  Ch.  252.  N.  C— Sherrod  v. 
Vass,  128  N.  C.  49,  38  S.  E.  133;  Shew 
V.  Call,  119  N.  C.  450,  26  S.  E.  33,  56 
Am.  St.  Rep.  678.  Utah. — Hamilton  v. 
Dooly,  15  Utah  280,  49  Pac.  769. 

See     generally     the     titles     "Mort- 


gages;' 


'Trusts  and  Trustees," 


fa]  That  the  sale  was  at  public  auc- 
tion, and  bona  fide  for  a  fair  price,  is 
immaterial.  Davoue  V.  Fanning,  2 
Johns.  Ch.  (N.  Y.)  252. 

(b]  Limitations  on  Rule. — "Ac- 
cording to  the  general  course  of  the 
cases  in  England,  where  the  trustee 
remains  in  possession  of  the  land  which 
he  has  purchased  of  the  cestui  qiHe 
trust,  and  the  sale  is  questioned  and 
disapproved  by  the  court,  the  sale  is 
declared   void;   but  where  the  trustee 
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has  parted  with  the  land  at  an  ad- 
vanced price,  he  is  made  to  account  for 
the  difference  in  value."  Van  Dyke 
'V.  Johns,  1  Del.  Ch.  93,  12  Am.  Dec. 
76,  reviewing  Morse  v.  Royal,  12  Ves. 
Jr.  355,  33  Eng.  Reprint  134;  Camp- 
bell V.  Walker,  5  Ves.  Jr.  678,  31  Eng. 
Reprint  801;  Whelpdale  v.  Cookson,  1 
Ves.  Sr.  9,  27  Eng,  Reprint  856,  where 
a  majority  of  the  creditors  agreed  to 
allow   it. 

19.  As  to  necessity  for  leave  of 
court,  see  infra,  IX,  I,  3. 

20.  Starkweather  v.  Jenner,  216  U. 
S.  524,  30  Sup.  Ct.  382,  54  L.  ed.  602, 
17  Ann.  Cas.  1167;  Allen  v.  Gillette, 
127  U.  S.  589,  8  Sup.  Ct.  1331,  32  L. 
ed.  271;  Buchler  v.  Black,  226  Fed. 
703,  141  C.  C.  A.  459;  Goodgame  v. 
Rushing,  85  Tex.  722;  Scott  v.  Mann, 
33  Tex.  725;  Howard  v.  Davis,  6  Tex. 
174. 

21.  Ga. — Crayton  v.  Spullock,  87 
Ga.  326,  13  S.  E.  561.  la.— Harper  v. 
Perry,  28  Iowa  57.  Kan. — Cunningham 
V.  Jones,  37  Kan.  477,  15  Pac.  572,  1 
Am.  St.  Rep.  257.  Mo. — Burke  V.  Daly, 
14  Mo.  App.  542.  Neb. — Olson  v.  Lamb, 
56  Neb.  104,  76  N.  W.  433,  71  Am.  St. 
Rep.  670.  Pa.— Elliott  t:  Tyler,  3  Sad. 
584,  6  Atl.  917.  Wis.— Ellis  v.  Allen, 
99  Wis.  598,  74  N.  W.  537,  75  N.  W. 
949. 

[a]  An  attornej'  who  is  conducting 
a  judicial  sale  cannot  purchase  at  such 
sale.  McCelvey  v.  Thomson,  7  S.  C. 
185;  Roger  v.  Whitham,  56  Wash.  190, 
105  Pac.  628,  134  Am.  St.  Rep.  llOJ, 
21   Ann.  Cas.  272. 

22.  U.  S.— Pacific  Railroad  v.  Ketch- 
ura,  101  U.  S.  289,  25  L.  ed.  932.  See 
Schroeder  v.  Young,  161  U.  S.  334,  16 
Sup.  Ct.  512,  40  L.  ed.  721.  111.— Mans- 
field V.  Wallace,  217  HI.  610,  75  N.  E. 
682;  Herr  v.  Payson,  157  111.  244,  41 
N.  E.  732;  Hess  V.  Voso,  52  111.  472. 
Ky. — See  Busey  v.  Hardin,  2  B.  Mon. 
407.     Mo.— Grayson  v.  Weddle,  63  Mo, 
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thp.t  lie  not  m  striet  fairness.'-^  Wliere  an  attorney  pnrchasos  his 
client's  i)roperty,  he  is  presumed  to  make  such  purchase  as  the  trustee 
of  his  client.-'* 

Appraisers. —  Some  statutes  prohibit  a  purchase  by  an  appraiser," 
but  otherwise  he  may  purchase,  and  the  sale  will  be  upheld  in  the 
absence  of  evidence  that  he  contemplated  its  purchase  at  the  time  of 
tlie  appraisement.^^ 

A  tenant  in  common   may  purchase.^'' 


523.  S.  C.^Le  Conte  v.  Irwin,  19  S.  C. 
554.  Tex.— Douglass  r.  Blount,  05  Tex. 
369,  67  S.  W.  484,  58  L.  R.  A.  699.  See 
McLaury  v.  Miller,  64  Tex.  381.  W.  Va. 
See  Newcomb  r.  Brooks,  16  W.  Va.  32. 

[a]  A  purchase  by  the  proctor  of 
libelant  in  an  admiralty  sale  is  per- 
mitted, and  if  at  an  inadequate  price 
should  cause  vigilant  scrutiny  into 
anything  which  might  affect  the  fair- 
ness or  unfairness  of  the  sale.  The 
Euby,  38  Fed.  622. 

[b]  In  England  a  solicitor  may  pur- 
chase whenever  his  client  may.  Guest 
r.  Smvthe,  18  Wklv.  Rep.  742,  L.  R.  5 
Ch.  551,  39  L.  J.  Ch.  536,  22  L.  T.  N. 
S.  563. 

[c]  Third  persons  whose  rights  are 
not  affected  cannot  object  to  a  pur- 
chase by  the  attorney.  Hayes  V.  Wag- 
gener  (Kan.),  161  Pac.  584. 

[d]  The  attorney  of  the  officer  sell- 
ing the  property  may  purchase  it  where 
his  client  could.  Baldwin  v.  Dalton, 
168  Mo.  20,  67  S.  W.  599. 

23.  l\ransfield  v.  Wallace,  217  HI. 
610,  75  N.  E.  682;  Busey  v.  Hardin,  2 
B.  Mon.   (Ky.)   407. 

24.  Ga.— Holmes  v.  Holmes,  106  Ga. 
858,  33  S.  E.  216.  ni.— Moore  v.  Brack- 
en, 27  HI.  23.  la.— Reickhoff  r.  Brecht, 
51  Iowa  633,  2  N.  "W.  522.  Mo.— Ward 
V.  Brown,  87  Mo.  468.  N.  Y.— John- 
stone r.  O'Connor,  21  App.  Div.  77,  47 
N.  Y.  Supp.  425,  affirmed,  162  N.  Y.  639, 
57  N.  E.  1113;  Case  r.  Carroll,  35  N. 
Y.  385.  Wis.— 7;i  re  Taylor  Orphan 
Asvlum,   36  Wis.   534. 

25.  Reno  V.  Hale,  28  Neb.  646,  44 
N.  W.  996;  McKeighan  r.  Hopkins,  19 
Neb.  33,  26  N.  W.  614;  Terrill  v.  Auch- 
auer,  14  Ohio  St.  SO. 

[a]  Sale  Void.— Reno  v.  Hale,  28 
Neb.  646,  44  X.  W.  996;  McKeighan  v. 
Hopkins,  19  Neb.  33,  26  N.  W.  614. 

[b]  Sale  Voidable.— Terrill  r.  Auch- 
auer,  14  Ohio  St.  SO,  holding  the  pur- 
pose of  a  statute  declaring  such  sale 
to  be  fraudulent  and  void  will  be  ac- 


complished   by    holding   the   sale    void- 
able only. 

26.  Ison  V.  Kinnaird,  13  Ky.  L. 
Rep.  569,  17  S.  W.  633;  Barlow  v.  Mc- 
Clintock,  10  Ky.  L.  Rep.  894,  11  S.  W. 
29. 

[a]  Appraiser's  brother  may  pur- 
chase. ^Mastin  v.  Zweigart,  24  Ky.  L. 
Kep.   1920,   72  S.  W.   750. 

27.  TJ.  S. — Starkweather  v.  Jenner, 
216  U.  S.  524,  30  Sup.  Ct.  382,  54  L. 
od.  602,  17  Ann.  Cas.  1167.  Colo. 
Hodgson  r.  Fowler,  24  Colo.  278,  50 
Pac.  1034,  reversing  7  Colo.  App.  378, 
43  Pac.  462.  111.— Montagiio  v.  Selb, 
100  111.  49;  Smith  V.  Osborne,  86  111. 
606.  Ind. — Jennings  v.  Moon,  135  Ind. 
168,  34  N.  E.  996;  McPheeters  v. 
Wright,  124  Ind.  560,  24  N.  E.  734,  9 
L.  R.  A.  176;  Ladd  v.  Kuhn,  27  Ind. 
App.  535,  61  N.  E.  747.  la.— Mov  v. 
Moy,  89  Iowa  511,  56  N.  W.  668.  Mass. 
See  Barnes  v.  Boardman,  152  Mass.  391, 
25  N.  E.  623,  9  L.  R.  A.  571.  Mich. 
Ream  v.  Robinson,  128  Mich.  92,  S7 
N.  W.  115;  Reed  V.  Reed,  122  Mich, 
77,  80  N.  W.  996,  80  Am.  St,  Rep.  541. 
Minn.— Holterhoff  v.  Mead,  36  Minn. 
42,  29  N.  W.  675;  Oliver  v.  Hedderly, 
32  Minn.  455,  21  N.  W.  478.  Miss. 
Bcaman  v.  Beaman,  90  Miss.  762,  44  So. 
987;  Walker  v.  Williams,  84  Miss.  392, 
36  So.  450;  Wyatt  v.  Wvatt,  81  Miss. 
219,  32  So.  317.  Mo.— Hinters  r.  Hin- 
tors,  114  Mo.  26,  21  S.  W.  456;  Dillinger 
r.  Kelley,  84  Mo.  561.  Pa.— McGrani- 
ghan  r.  McGranighan,  185  Pa.  340,  39 
Atl.  951;  Duff  r.  Wilson,  72  Pa.  442; 
Gibson  r.  Winslow,  46  Pa.  380,  84  Am. 
Dec.  552.  Tenn.— Davis  v.  Solari,  132 
Tenn.  225,  177  S.  W.  939.  W.  Va.— Reed 
V.  Bachman,  61  W.  Va.  452,  57  S.  E. 
769,  123  Am.  St.  Rep.  996. 

[a]  The  rule  which  prohibits  a  ten- 
ant in  common  from  purchasing  for  his 
own  benefit  an  outst-anding  encum- 
brance has  no  application  to  a  pur- 
(hase  by  him  of  the  interest  of  his  co- 
tenant  at  a  judicial  sale.     Westergreen 
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3.  Leave  of  Court.  —  "Wlienever  the  person  conducting  the  sale^^ 
desires  to  bid  and  purchase,  he  must  first  obtain  leave  of  court  there- 
for or  secure  the  appointment  of  another  to  make  the  sale.'® 

The  proper  method  of  obtaining  such  leave  is  by  bill,^''  or  petition.^^ 
J.     Secitrity  From  Purchaser.  —  The  court  may  require  a  pur- 
chaser to  execute  a  bond  as  security  for  the  purchase  price  where  the 
sale  is  on  credit,^-  and  if  the  officer  does  not  take  security  when  re- 


v.  Beer,  25  Cal.  App.  775,  145  Pae.  543; 
Burr  V.  Mueller,  (Jo  111.  258. 

[b]  One  partner  may  purchase  land 
sold  on  foreclosure  for  his  own  individ- 
ual benefit  when  he  has  acted  fairly. 
Evans  f.  Carter  (Tex.  Civ.  App.),  176 
S.  W.  749. 

28.  U.  S.— Allen  v.  Gillette,  127  XJ. 
S.  589,  8  Sup.  Ct.  1331,  32  L.  ed.  27]. 
Kan. — Frazier  v.  Jeakins,  64  Kan.  615, 
68  Pac.  24,  57  L.  E.  A.  575.  N.  J. 
Eoderer  v.  Fox,  84  N.  J.  Eq.  359,  94 
Atl.  393;  Kirkpatrick  V.  Coming,  48 
^'■.  J.  Eq.  302,  24  Atl.  441.  Pa.— Mc- 
Fherran's  Estate,  212  Pa.  425,  61  Atl. 
954;  Armor  v.  Cochrane,  66  Pa.  308. 
Utah. — Hamilton  v.  Dooly,  15  Utah 
280,  '13  Pac.  769.  Eng.— Guest  v. 
Smythe,  18  Wkly.  Eep.  742,  L.  E.  5 
Ch.  551,  39  L.  J.  Ch.  536,  22  L.  T.  N. 
S.  563.  Can. — Pruden  v.  Squarebriggs, 
2  Terr.  L.  E.  200. 

fa]  A  receiver  or  trustee  author- 
ized  by  the  court  to  bid  and  buy  at  the 
sale  of  trust  property  may  bid  and  buy 
for  another  as  well  as  for  himself. 
Kirkpatrick  v.  Corning,  48  N.  J.  Eq. 
302,  24  Atl.  441. 

[b]  After  he  has  obtained  leave  of 
court,  the  ofBeer  stands  upon  the  same 
footing  as  any  other  person  if  he  be- 
comes the  purchaser.  Larrabee  v.  Lar- 
rabee,  24  Ky.  L.  Eep.  1423,  71  S.  W, 
645. 

[e]  In  England,  the  plaintiff,  must 
obtain  leave  of  court  before  he  can  bid 
and  purchase.  Elworthy  v.  Billing,  10 
L.  J.  Ch.  (N.  S.)  176,  10  Sim.  98,  59 
Eng.  Eeprint  549;  Guest  v.  Smythe,  18 
Wkly.  Eep.  742,  L.  E.  5  Ch.  551,  39 
L.  J.  Ch.  536,  22  L.  T.  N.  S.  563. 

29.  Armor  v.  Cochrane,  66  Pa.  308. 

30.  In  re  Patterson's  Exrs.  (N.  J. 
Eq.),  20  Atl.  486. 

[a]  Parties. — All  persons  interested 
must  be  made  parties.  In  re  Patter- 
son's Exrs.   (X.  J.  Eq.),  20  Atl.  486. 

[b]  Contents  of  Application. — (1) 
In  Ms  application  for  leave  to  bid  the 
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trustee  must  state  Ms  reasons  there- 
for. Hamilton  v.  Dooly,  15  Utah  280, 
49  Pac.  769.  (2)  Where  no  previous 
effort  has  been  made  to  effect  a  sale 
the  bill  must  show,  what,  in  the  judg- 
ment of  the  applicant,  the  land  will 
probably  bring  at  public  sale  in  case 
he  is  not  permitted  to  bid,  what  said 
laud  is  reasonably  worth,  or  the  rea- 
sonable market  value,  and  what  he  is 
willing  to  pay.  In  re  Patterson's  Exrs. 
(N.  J.  Eq.),  20  Atl,  486. 

31.  Lewis'  Estate,  1  Chest.  Co.  Eep. 
(Pa.)  313. 

[a]  In  New  Jersey,  petition  is  not 
the  proper  manner  of  obtaining  leave 
of  court.  In  re  Patterson's  Exrs.  (N. 
J.  Eq.),  20  Atl.  486. 

[b]  Approved  form  of  petition  and 
affidavit  by  an  administrator  asking 
permission  to  bid  is  found  in  Lewis ' 
Estate,  1  Chester  Co.  Eep.  (Pa.)  313, 
wherein  the  petitioner  under  oath  al- 
leged the  issuance  of  the  order  of  sale, 
description  of  the  property,  the  neces- 
sity for  the  sale,  and  the  price  she 
would  pay,  concluding  with  a  prayer 
authorizing  her  to  bid.  To  this  peti- 
tion was  annexed  an  affidavit  of  two 
disinterested  persons  showing  their 
knowledge  of  the  jiroperty  to  be  sold 
and  that  the  price  offered  by  the  ad- 
ministratrix was  a  fair,  full,  and  ade- 
quate price,  and  more  than  would 
probably  be  obtained  from  any  other 
bidder,  and  that  it  would  be  to  the 
advantage  of  the  sale  for  the  court  to 
be  permitted  to  bid.  To  this  was  an- 
nexed the  consent  of  the  heirs  and 
the  guardian  of  the  minors,  and  also 
praying  leave  for  her  to  bid,  with  affi- 
davit of  truth  annexed. 

32.  U.  S.— Quinton  v.  Neville,  154 
Fed.  432,  83  C.  C.  A.  252,  this  is  to 
prevent  bye  bidding,  as  well  as  bids 
from  irresponsible  parties.  Ga. — See 
Crosby  v.  Lovett,  143  Ga.  483,  85  S. 
E.  317.  Ky. — Preston  v.  Breckinridge, 
86  Ky.  619,  6  S.  W.  641;  Brassfield  r. 
Burgess,  10  Ky.  L.  Eep.  660,  10  S.  W. 
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quired,  the  court  may  refuse  to  confirm  the  sale  until  security  is 
given,^^  or  it  may  set  aside  the  sale.'^*  The  officer  may  in  his  dis- 
cretion require  a  bond  or  a  deposit.^' 

K.  BiDDTyc.  —  1.  In  General.  —  The  general  rules  as  to  bidding 
at  auction  sales  are  applicable  to  judicial  sales.^*^ 

2.  Nature  and  Incidents  of  Bid.  —  A  bid  is  a  mere  proposal  or 
offer  to  buy,^^  and  must  be  accepted  by  the  court  to  make  the  sale 
effective.^"  The  acceptance  makes  the  bidder  a  party  to  the  pro- 
ceeding,^^ gives  him  the  right  to  be  heard  on  an  application  to  have 
the  sale  set  aside,*"  and  entitles  him  to  such  relief  in  equity  as  may 
appear  fair.'*^ 

3.  Who  May  Bid.  —  The  right  to  bid  necessarily  involves  the 
right  to  become  the  purchaser  should  there  be  no  higher  bidder,*- 
and  is  therefore  governed  by  the  rules  hereinbefore  discussed.*^  An 
association  may  be  formed  to  bid.**     While    ordinarily    a    crier    or 


122.  S.  C— Young  V.  Teague,  Bailey 
Eq.  13.  Vt.— See  Duncan  v.  Fish,  1 
Aik.  231. 

[a]  The  decretal  order  may  leave  it 
discretional  with  the  commissioner  to 
take  security  or  not.  His  advertising 
that  security  would  be  required  did  not 
deprive  him  of  the  right  of  dispensing 
v/ith  it.  Thompson  V.  Wagner,  3  De- 
saus.   (S.  C.)   94. 

[b]  Where  a  creditor  becomes  the 
purchaser  he  need  not  give  a  bond  for 
that  part  of  the  purchase  price  which 
is  due  himself.  Davidson  v.  Dishman, 
22  Ky.  L.  Eep.  94,  59  S.  W.  326. 

fe]  Approval  by  One  of  Two  Trus- 
tees.— Where  a  sale  is  ordered  to  be 
made  by  two  trustees  the  court  may 
require  the  security  to  be  given  by  the 
purchaser  to  be  approved  by  only  one 
of  them.  Hopper  v.  Williams,  75  Md. 
191,  23  Atl.  352,  wherein  the  two  trus- 
tees were  unable  to  agree  upon  the 
security. 

fd]  The  length  of  time  allowed  the 
purchaser  to  perfect  his  bond  is  in  the 
discretion  of  the  officer.  Hughes  v. 
Swope,  88  Ky.  254,  1  S.  W.  394;  Car- 
ter V.  Carter,  23  Ky.  L.  Rep.  1963,  66 
S.  W.  624. 

33.  Eeamer  v.  Judah,  13  Bush  (Ky.) 
206. 

34.  Terry  v.  Swinford,  19  Ky.  L. 
Eep.  712,  41  S.  W.  553. 

35.  Vaughn  v.  Newman,  221  111.  576, 
77  N.  E.  1100,  112  Am.  St.  Rep.  203, 
where  a  deposit  was  required  of  the 
bidder  because  on  a  previous  sale  he 
had  failed  to  make  good  his  bid. 


36.  Blossom  v.  Milwaukee,  etc.  R. 
Co.,  3  Wall.   (U.  S.)    196,  18  L.  ed.  43. 

37.  U.  S.— Blossom  v.  Milwaukee, 
etc.  E.  Co.,  3  Wall.  196,  18  L.  ed.  43; 
Williamson  v.  Berry,  8  How.  495,  12 
L.  ed.  1170;  The  Sue,  137  Fed.  133. 
Neb. — George  r.  Pracheil,  92  Neb.  81, 
137  N.  W.  880;  Nebraska  Loan  &  Trust 
Co.  V.  Hamer,  40  Neb.  281,  58  N.  W. 
695.  Eng.— Pavne  v.  Cave,  3  T.  R. 
148,  100  Eng.  Reprint  502. 

38.  See  cases  in  preceding  note,  and 
infra,   XI. 

39.  Davis  v.  Mercantile  Trust  Co., 
152  U.  S.  590,  14  Sup.  Ct.  693,  38  L. 
ed.  563;  Kneeland  r.  American  L.  &  T. 
Co.,  136  U.  S.  89,  10  Sup.  Ct.  950,  34 
L.  ed.  379;  Central  Trust  Co.  f.  Grant 
Locomotive  Works,  135  U.  S.  207,  10 
Sup.  Ct.  736,  34  L.  ed.  97;  Stuart  v. 
Gav,  127  U.  S.  518,  8  Sup.  Ct.  1279, 
32  L.  ed.  191. 

Enforcing  bid,  see  infra,  XVI. 

40.  Davis  v.  Mercantile  Trust  Co., 
152  U.  S.  590,  14  Sup.  Ct.  693,  38  L. 
ed.  563. 

As  to  decree,  see  TV. 

41.  Blossom  V.  Milwaukee,  etc.  R. 
Co.,  1  Wall.  (U.  S.)  055,  17  L.  ed.  673. 

42.  Estate  of  Dundas,  17  Phila. 
(Pa.)   491. 

As  to  advertisement,  see  supra,  VII. 

43.  As  to  who  may  purchase  at  a 
judicial   sale,   see  aupra,   IX,  1. 

As  to  setting  aside  sale  see  infra. 
XIl. 

44.  TJ.  S. — Kearnev  v.  Taylor,  15 
How.  494,  14  L.  ed.  7S7.  N.  C— Goode 
V.   Hawkins,   17   N.   C.    393.     Pa.— See 
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auctioneer  making  a  sale  cannot  bid  for  himself,*^  he  may  "be  the  ageiit 
of  an  absent  purchaser  to  make  a  definite  bid  if  he  discloses  that 
faet.*^  One  authorized  to  purchase  may  employ  another  to  bid  for 
him.*^ 

4-  How  Made,  —  A  bid  may  be  made  in  words  uttered  aloud  or 
spoken  privately  to  the  person  conducting  the  sale,  by  writing,  by  a 
wink  or  nod,  or  in  any  mode  by  which  the  bidder  signifies  his  willing- 
ness to  give  a  particular  priee.*^  And  it  may  be  conditional,*^  but 
the  officer  conducting  the  sale  need  not  entertain  any  bids  coupled 
with  conditions  not  in  conformity  with  the  terms  of  sale.®" 

5.  Puffing  and  Stifling.  —  The  employment  of  a  puffer  to  enhance 
bidding:  is  such  a  fraud  as  will  vitiate  the  sale.^^     Combinations  or 


Smull  V.  Jones.,  6  Watts  &  S.  122, 
where  the  association  fixed  a  price  be- 
yond which  they  would  not  go. 

[a]  Associations  formed  to  bid  at 
a  judicial  sale,  may  be  advantageous 
to  a  sale.  "It  is  true  that  in  every 
association  formed  to  bid  at  the  sale, 
and  who  appoint  one  of  their  number 
to  bid  in  behalf  of  the  company,  there 
is  an  agreement,  express  or  implied, 
that  no  other  member  will  participate 
ill  the  bidding;  and  hence,  in  one  sense, 
it  may  be  said  to  have  the  effect  to 
prevent  competition.  But  it  by  no 
means  necessarily  follows  that  if  the 
association  had  not  been  formed,  and 
each  member  left  to  bid  on  his  own 
account,  that  the  competition  at  the 
sale  would  be  as  strong  and  efficient 
as  it  would  by  reason  of  the  joint  bid 
for  the  benefit  and  upon  the  responsi- 
bility of  all."  Kearney  v.  Taylor,  15 
How.  (U.  S.)  494,  14  L'.  ed.  787. 

[b]  Where  joint  owners  are  too 
poor  to  purchase  they  may  agree  t6 
share  with  the  purchaser  in  his  bid. 
Allen  V.  Martin,  61  Miss.  78. 

45.  As  to  right  of  auctioneer  to  be- 
come purchaser,  see  IX,  I.  2. 

46.  James  v.  Kelley,  107  Ga.  446,  33 
S.  E.  425,  73  Am.  St.  Rep.  135.  See 
Campbell  v.  Swan,  48  Barb.  (N.  Y.) 
109. 

47.  Fla. — Mann  v.  Jennings,  25  Fla. 
730,  6  So.  771.  Ga.— McMillan  v.  Har- 
ris, 110  Ga.  72,  35  S.  E.  334,  48  L.  R. 
A.  345.  HI. — Quigley  v.  Breckenridge, 
180  111.  627,  54  N,  E.  580;  Gibbs  v. 
Davies,  168  111.  205,  48  N.  E.  120.  N.  Y. 
Nat.  Fire  Ins.  Co.  v.  Loomis,  11  Paige 
431.  Tex. — Reynolds  v.  Dechaums,  24 
Tex.  174,  76  Am.  Dec.  101. 

48.  Millingar  v.  Daly,  56  Pa.  245. 
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[a]  By  Letter. — (1)  A  bid  may  be 
made  by  letter.  Wenner  v.  Thornton, 
98  111.  156.  (2)  A  trustee's  sale  fairly 
made  will  not  be  set  aside  because  of 
a  letter  written  to  the  auctioneer  on  ths 
day  of  the  sale  authorizing  a  higher 
bid  to  be  made  and  enclosing  the  re- 
quired deposit,  when  the  person  is  not 
present  and  there  is  nothing  to  show  if 
he  would  be  able  or  willing  to  comply 
with  the  terms  of  the  sale.  Thomson  v. 
Ritchie,  80  Md.  247,  30  Atl.  708. 

49.  Gore  v.  Burdette,  175  Mo.  App. 
389,  162  S.  W.  321. 

50.  Nebraska  Loan  &  Trust  Co.  v. 
Hamer,  40  Neb.  281,  58  N.  W.  695. 

51.  U.  S. — Veazie  v.  Williams,  8 
How.  134,  12  L.  ed.  1018.  Ga.— McMil- 
lan r.  Harris,  110  Ga.  72,  35  S.  E.  334, 
48  L.  R.  A.  345.  N.  J.— National  Bank 
V.  Sprague,  20  N.  J.  Eq.  159.  N.  0. 
Woods  V.  Hall,  16  N.  C.  411;  More- 
head  v.  Hunt,  16  N.  C.  35.  Pa.— Rigg 
V.  Schweitzer,  170  Pa.  549,  33  Atl.  116; 
Staines  v.  Shore,  16  Pa.  200,  55  Am. 
Dec.  492;  Pennock's  Appeal,  14  Pa. 
446,  53  Am.  Dec.  561;  Schug's  Appeal, 
14  W.  N.  C.  49.  Eng.— Thornett  r. 
Haines,  15  L.  J.  Exch.  230,  15  Mees.  & 
W.  367;  Howard  v.  Castle,  6  T.  R.  642, 
3  Rev.  Rep.  296,  101  Eng.  Reprint  748; 
Eexwell  r.  Christie,  1  Cowp.  395,  98 
Eng.  Reprint  1150. 

fa]  A  puffer  is  a  person  who,  (1) 
without  having  any  intention  to  pur- 
cliase,  is  employed  by  the  vendor,  to 
raise  the  price  by  fictitious  bids,  there- 
by increasing  competition,  while  he 
himself  is  secured  from  risk  by  a  sec- 
cret  understanding,  that  he  shall  not  be 
bound  by  his  bids.  McMillan  v.  Har- 
ris, no  *Ga.  72,  35  S.  E.  334,  48  L.  R. 
A.   345;   Peck  V.  List,  23   W.   Va.   338, 
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agroomonts  to  prevent  competition  in  bidding  are  unlawful,^-  but  an 
association    may   lawfully   be   formed   for   the   purpose   of  bidding.''^ 

6.  Withdrawal.  —  Inasmuch  as  a  bid  amounts  only  to  a  proposal 
to  buy,^*  it  may  ])e  witbdrawn  at  any  time  Ijoforc  it  has  been  ac- 
ccpted,^^  but  after  acceptance  it  cannot  be  withdrawn  or  elianged  ex- 
cept under  such  circumstances  as  would  justify  the  rescission  of  other 
contracts."*' 

7.  Acceptance  and  Rejectment.  —  The  acceptance  and  rejectment 
of  a  bid  is  larj^ely  in  tlie  diseretion  of  the  eourt.^^  The  person  con- 
ducting the  sale  is  clothed  with  some  diseretion  in  refusing  bids,"^ 
and  may  prescribe  such  terms  as  will  exclude  puffers  and  fraudulent 
bidders."" 


4S  Am.  Eep.  398.  (2)  But  one  who 
bids  merely  for  the  purpose  of  run- 
ning up  the  price  is  not  a  puffer  if  ho 
can  be  compelled  by  the  person  con- 
dueting  the  sale  to  take  and  pay  for 
the  property.  It  is  neither  contrary  to 
law  nor  public  policy  for  persons  who 
will  be  entitled  to  the  proceeds  to  en- 
gage a  third  person  to  run  the  prop- 
erty up  to  a  specified  price,  with  the 
understanding  that  if  knocked  down 
to  him  they  will  take  it  off  his  hands. 
McMillan  r.  Harris,  110  Ga.  72,  35  S. 
E.  334,  48  L.  R.  A.  345. 

[b]  Question  of  Fact. — "Whether  the 
employment  by  the  owner  of  a  bye  bid- 
der is  bona  fide,  or  for  the  fraudulent 
purpose  of  enhancing  the  price  is  a 
question  of  fact  for  the  jury.  Reynolds 
v.  Dechaums,  24  Tex.  174,  76  Am.  Dec 
101. 

52.  Kearney  v.  Taylor,  15  How.  (U. 
S.)  494,  14  L.'ed.  787. 

fa]  Question  of  fact  whether  un- 
lawful intent  existed.  See  the  follow- 
ing cases:  U.  S. — Kearney  v.  Taylor, 
15  How.  494,  14  L.  ed.  787.  Me.— Pike 
r.  Balch,  3S  Me.  302,  61  Am.  Dec.  24S. 
N.  H.— Bellows  v.  Russell,  20  N.  H.  427, 
51  Am.  Dec.  238.  N.  Y.— Hopkins  v. 
Ensign,  122  N.  Y.  144,  25  N.  E.  306, 
r  L.  R.  A.  731.  Tex. — Allen  v.  Ste- 
phanes,  18  Tex.  658. 

53.  See  supra,  TX,  K,  3. 

54.  See  supra,  IX,  K,  2. 

55.  U.  S. — Blossom  r.  Milwaukee, 
etc.  R.  Co.,  3  Wall.  196,  18  L.  ed.  43. 
Ky.— Head  r.  Clark,  88  Ky.  362,  11  S. 
W.  203.  Neb.— George  r.  Pracheil,  ^2 
Neb.  81.  137  N.  W.  880;  Nebraska  Loan 
&  Trust  Co.  r.  Hamer.  40  Nob.  281,  58 
N.  W.  695.  N.  J.— See  Metropolis  Nat. 
Bank    v.    Sprague,    20    N.    J.    Eq.    159. 


Tex. — Interstate  Nat.  Bank  v.  O  'Dwver, 
15  Tex.  Civ.  App.  33,  38  S.  W.  368.  Eng. 
Payne  v.  Cave,  3  T.  R.  148,  100  Eng. 
Reprint  502. 

56.  Nebraska  Loan  &  Trust  Co.  v. 
Hamer,  40  Neb.  281,  58  N.  W.  695; 
Havward  r.  Wemple,  152  App.  Div.  195, 
136  N.  Y.  Supp.  625,  affirmed,  206  N. 
Y.  692,  99  N.  E.  IIOS;  Continental  Ins. 
Co.  V.  Reeve,  135  App.  Div.  737,  119 
N.  Y.  Supp.  901,  appeal  dismissed,  198 
N.  Y.  595,  92  N.  E.  1081. 

57.  Camden  v.  Mayhew,  129  U.  S. 
73,  9  Sup.  Ct.  246,  32  L.  ed.  60S;  Mil- 
waukee R.  Co.  f.  Soutter,  5  Wall.  (U. 
S.)  660,  18  L.  ed.  678;  The  Sue,  137 
Fed.  133. 

[a]  The  court  may  order  that  the 
bids  of  some  jjcrsons  be  not  received, 
or  that  they  be  received  only  upon 
condition.  Murdock 's  Case,  2  Bland 
(Md.)   461,  20  Am.  Dec.  381. 

58.  Gray  v.  Veirs,  33  Md.  18. 

[a]  On  Resale. — The  officer  con- 
ducting the  sale  may  decline  to  cry  the 
bid  of  one  who  has  refused  to  comply 
v.itb  the  terms  of  a  former  sale,  and 
who  gives  no  satisfactory  assurance 
of  ability  to  comply  with  the  terms  of 
the  second  sale.  Hildreth  c.  Turner, 
89  Va.  858,  17  S.  E.  471. 

59.  National  Bank  of  Metropolis  v. 
Sprague,  20   N.  .1.  Eq.   159. 

[a]  Scope  of  Officer's  Authority. 
(1)  The  master  may  demand  an  im- 
mediate compliance  with  the  terms  of 
sale  where  he  has  reason  to  doubt  the 
good  faith  of  the  bidder.  Irby  r.  Irby, 
11  Lea  (Tenn.)  165.  (2)  He  may  adopt 
conditions  of  sale  sulficieut  to  secure 
compliance  by  the  purchaser  with  his 
bid,  but  he  cannot  impose  any  liabil- 
ity upon  the  purchaser  which  would  not 
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8,  Striking  Off  Property.  —  Generally  the  property  is  struck  off 
to  the  highest  bidder.*^"  If  after  the  hammer  has  fallen  and  the  pur- 
chaser is  announced,  the  ofRcer  discovers  he  has  made  a  mistake,  he 
may  announce  the  fact  and  proceed  with  the  sale,  the  parties  and 
crowd  still  being  present.*^^ 

9,  Reference  To  Examine  Title.  —  In  some  states,  a  reference  will 
be  ordered  if  necessary  to  enable  the  purchaser  after  bidding  to 
examine  the  title  of  the  property."' 

10,  Opening  Bidding  on  Upset  Bid.  —  The  old  English  chancery 
praetice'^2  of  opening  biddings  on  judicial  sales  before  confirmation  upon 
an  offer  of  a  reasonable  advance  of  the  amount  bid  does  not  obtain"*  in 


result  by  law  from  his  purchase.  He 
cannot  by  conditions  of  sale,  change 
the  relations  of  parties  interested  in 
the  property,  nor  create  any  other  li- 
ability on  the  part  of  the  purchaser 
than  to  complete  his  contract  of  pur- 
chase. If  he  does  more  he  exceeds  his 
authority.  Hackensack  Water  Co.  i^. 
De  Kay,'  36  N.  J.  Eq.  548. 

Rejecting  bids  with  conditions  at- 
taclied,  see  supra,  IX,  K,  4. 

60.  111.— Comstock  v.  Purple,  49  IH. 
158.  Kan.— Fraser  v.  Seeley,  71  Kan. 
169,  79  Pac.  1081.  Ky.— Morton  v. 
Moore,  4  Ky.  L.  Eep.  717.  Tenn.— At- 
kison   f.  Murfree,  1   Tenn.   Ch.  51. 

[a]  Presumption  From  Recital. — A 
recital  in  the  return  that  the  sale  was 
held  at  public  auction  implies  that  the 
land  was  sold  to  the  highest  bidder. 
Fraser  v.  Seeley,  71  Kan.  169,  79  Pac. 
1081. 

[b]  The  highest  "bidder  is  one  who 
makes  the  highest  bid  in  good  faith. 
Gray  v.  Veirs,  33  Md.  18. 

61.  Head  v.  Clark,  88  Ky.  362,  11  S. 
W.  203,  as  vv^here  appellee  and  appel- 
lant both  bid  the  same  amount  but 
the  commissioner  hearing  only  appel- 
lant's bid  announced  him  as  purchaser. 

[a]  Where  there  is  a  dispute  and 
a  bid  is  claimed  by  two  or  more  per- 
sons the  auctioneer  should  put  the  prop- 
erty up  again.  Conover  V.  Walling,  15 
N.  J.  Eq.  173. 

62.  People's  Bank  v.  Bramlett,  58 
S.  C.  477,  36  S.  E.  912;  Mitchell  v. 
Pinckney,  13  S.  C.  203;  Warren  v.  Bate- 
man,  Flan.  &  K.  (Eng.)  189.  And  see 
Smith  f.  Smith,  97  S.  C.  242,  81  S.  E. 
499,  52  L.  R.  A.  (N.  S.)  751;  Virginia- 
Carolina  Chemical  Co.  v.  McLucas,  87 
S.  C.  350,  69  S.  E.  670;  Fuller  V.  Miss- 
roon,  35  S.  C.  314,  14  S.  E.  714. 
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63.  Bourn  v.  Bourn,  13  Sim.  189,  60 
Eng.  Reprint  73;  White  v.  Wilson,  14 
Ves.  Jr.  151,  33  Eng.  Reprint  479;  An- 
drews V.  Emerson,  7  Ves.  Jr.  420,  32 
Eng.  Reprint  170. 

[a]  This  practice  has  been  abol- 
ished by  statute,  St.  30  and  31  Vict., 
ch.  48,  "^§7,  and  to  entitle  the  parties 
to  open  the  biddings,  it  is  necessary 
to  show  either  fraud  or  such  miscon- 
duct as  borders  on  fraud.  Delves  v. 
Delves,  L.  R.  20  Eq.  (Eng.)  77. 

64.  U.  S.— Graffam  v.  Burgess,  117 
U.  S.  180,  6  Sup.  Ct.  686,  29  L.  ed.  839; 
Byers  v.  Surget,  19  How.  303,  15  L. 
ed.  670;  In  re  Haywood  Wagon  Co., 
219  Fed.  655,  135  C.  C.  A.  391;  Mor- 
rison V.  Burnette,  154  Fed.  617,  83   C. 

C.  A.  391;  Files  v.  Brown,  124  Fed.  133, 
59  C.  C.  A.  403.  See  Magann  v.  Segal, 
92  Fed.  252,  34  C.  C.  A.  323.  Ala. 
Bethea  v.  Bethea,  136  Ala.  584,  34  So. 
28;  Parker  v.  Bluffton  Car  Wheel  Co., 
108  Ala.  140,  IS  So.  938;  Glennon  v. 
Mittenight,  86  Ala.  455,  5  So.  772.  Ark. 
Bank  of  Pine  Bluff  v.  Levi,  90  Ark. 
166,  118  S.  W.  250;  Colonial  &  U.  S. 
Mortg.  Co.  V.  Sweet,  65  Ark.  152,  45 
S.  W.  60,  67  Am.  St.  Rep.  910;  Penn'g 
Admr.  V.  Tolleson,  20  Ark.  652.  Cal. 
Dunn  V.  Dunn,  137  Cal.  51,  69  Pac.  847. 

D.  C— Auerbach  v.  Wolf,  22  App.  Cas, 
538.  111.— Coffey  v.  Coffey,  16  111.  141; 
Ayers  v.  Baumgarten,  15  111.  444.  See 
Wilson  V.  Ford,  190  111.  614,  60  N.  E. 
S76;  Quigley  v.  Breckenridge,  180  111. 
627,  54  N.  E.  580;  Jennings  v.  Dunphy, 
174  111.  86,  50  N.  E.  1045.  Ky.— Stump 
V.  Martin,  9  Bush  285;  Forman  v.  Hunt, 
3  Dana  614;  Columbia  Finance  &  Trust 
Co.  K.  Bates,  24  Ky.  L.  Rep.  2412,  74  S. 
W.  248;  Alms  &  Doepke  Co.  v.  Gates, 
17  Kv.  L.  Rep.  908,  32  S.  W.  1088.  Md. 
See  Kelso  v.  Jessop,  59  Md.  114;  Ma- 
honey  V.  Mackubin,  52  Md.  357;  Cohen 
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the  United   States,   though   the   rule   is    otherwise    in    some    states/^^ 

Second  Opening. —  After  biddings  have  once  been  opened  and  a  resale 
had  they  will  not  ai,'ain  be  opened/'*'  except  under  extraordinary  cir- 
curnstauces."^ 

An  application  to  open  biddings  may  be  made  on  motion'^®  or  peti- 
tion/'" but  it  eannot  be  coupled  with  a  condition.''" 

Security.  —  The  offer  of  an  advanced  bid  must  be  accompanied  with 
the  money  and  securities  required  by  the  original  decree.^^ 

Notice.  —  The  purchaser,"  and  the  parties  to  the  suit^''  must  be  given 
notice  of  the  motion  to  open  biddings. 

Time  of  Application.  —  Generally  application  must  be  made  before  con- 
firmation oi  the  sale,'*  but  the  court  may  entertain  an  application  after 


V.  Wagner,  6  Gill  236;  Andrews  r.  Scot- 
ton,  2  Bland  629.  Mich.— Page  v. 
Kress,  SO  Mich.  85,  44  N.  W.  1052,  20 
Am.  St.  Rep.  504.  Miss.— Allen  r. 
Martin,  61  Miss.  78;  Mitchell  v.  Ear- 
ns, 43  Miss.  314.  See  Wright  r.  Cant- 
zou,  31  Miss.  514.  N.  J.— Krieger  f. 
Scheuer  (N.  J.  Eq.),  86  Atl.  534;  Crop- 
per V.  Brown,  76  N.  J.  Eq.  406,  74  Atl. 
987,  139  Am.  St.  Rep.  770;  Fleming  v. 
Fleming  Hotel  Co.,  70  N.  J.  Eq.  509,  Gl 
Atl.  739;  Rogers  v.  Rogers'  Locomotive, 
62  N.  J.  Eq.  Ill,  118,  50  Atl.  10;  Beth- 
lehem Iron  Co.  V.  P.  &  S.  R.  R.  Co.,  49 
N.  J.  Eq.  356,  23  Atl.  1077;  Morrisse 
V.  Inglis,  46  N.  J.  Eq.  306,  19  Atl.  16. 
N.  M. — Las  Vegas  Rv.  &  Power  Co.  v. 
Trust  Co.,  15  N.  M.  634,  110  Pac.  856; 
Cattle  Co.  V.  Schofield,  9  N.  M.  136, 
49  Pac.  954.  N.  Y. — Lefevre  v.  Lara- 
way,  22  Barb.  167;  Duncan  r.  Dodd,  2 
Paige  99;  Williamson  r.  Dale,  3  Johns. 
Ch.  290;  Wesson  v.  Chapman,  76  Ilun 
592,  28  N.  Y.  Supp.  192.  S.  C— See 
Tompkins  r.  Tompkins,  39  S.  C.  537, 
18  S.  E.  233;  Baily  v.  Baily,  9  Rich. 
Eq.  392;  Young  r.  Teague,  Bailey  Eq. 
13.  Wis.— Kneeland  r.  Smith,  13  Wis. 
591;  Adams  r.  Haskell,  10  Wis.  123. 

65.  N.  C. — See  Marsh  r.  Nimocks, 
122  X.  C.  47S,  29  S.  E.  840,  65  Am.  St. 
Rep.  715;  Trull  v.  Rice,  92  N.  C.  572; 
Hinson  r.  Adrian,  92  N.  C.  121;  Vass 
r.  Arrington,  89  N.  C.  10.  Tenn.— See 
Bright  r.  Bright,  12  Lea  630;  Mabry 
r.  Churchwcll,  9  Lea  488;  Dupuy  r. 
Gorman,  9  Lea  144;  Allen  v.  East,  4 
Baxt.  308;  Glenn  v.  Glenn,  7  Heisk. 
367;  Houston  r.  Aycock,  5  Sneed  406, 
73  Am.  Dee.  131;  Morton  r.  Sloan,  11 
Humph.  278;  Atkison  v.  Murfree,  3 
Tcnn.  Ch.  51.  Va.— Hardy  r.  Colev, 
114   Va.   570,   77   S.   E.  458}   Moore  v. 


Triplett,  96  Va.  603,  32  S.  E.  50;  Ewald 
1-.  Crockett,  85  Va.  299,  7  S.  E.  386; 
Todd  r.  Gallego  Mills  Mfg.  Co.,  84  Va. 
586,  5  S.  E.  676.  W.  Va.— Gillmor  r. 
Rinehart,  73  W.  Va.   779,  81  S.   E.  549. 

66.  Geisler  r.  Mauk  (Tenn.),  48  S. 
W.  344;  Collins  r.  Wood,  88  Tenn.  779, 
14  S.  W.  221;  Bradford  v.  Hamilton,  3 
Tenn.  Ch.  344;  Click  v.  Burris,  6  Heisk. 
(Tenn.)    539. 

67,  Atchison  v.  Murfree,  3  Tenn- 
Ch.  728;  Vaughn  r.  Smith,  3  Tenn.  Ch. 

[368;    Mayo    r.    Harding,    3    Tcnn.    Ch. 

237;   Click   v.  Burris,   6  Heisk.    (Tenn.; 

539. 

I  68.  Langvher  r.  Patterson,  77  Va. 
1 470;   Effinge'r  v.  Ralston,  21   Gratt.   (62 

Va.)   430. 

69.  See  Vaughn  v.  Smith,  3  Tenn. 
Ch.  368. 

[a]  Amount  of  bid  must  be  stated. 
Wright   V.  Cant7.on,  31  Miss.  514. 

70.  Reese  v.  Copeland,  6  Lea  (Tenn.) 
190,  citing  Lucas  t".  Moore,  2  Lea 
(Tenn.)    1. 

71.  Mabry  v.  Churchwell,  9  Lea 
(Tenn.)  488;  Glenn  r.  Glenn,  7  Heisk. 
(Tenn.)     367;    Mound    City    Mut.    Life 

I  Ins.  Co.  r.  Hamilton,  3  Tenn.  Ch.  228; 

'  Atchison  f.   Murfree,   3   Tenn.   Ch.  728; 

,  Roudabush  v.  Miller,  32  Gratt.  (73  Va.; 

j454. 

As  to  collateral  attack,  see  infra, 
XIX. 

1      72.     Langvher    r.   Patterson,   77    Va. 

,470;   Effiuger  v.  Ralston,  21  Gratt.   (62 

iVa.)    430,   437. 

73.     Langvher    v.    Patterson,    77    Va. 

[470;  Effingei"  r.  Ralston,  21  Gratt.  (62 
Va.)  430,  437,  quoting  Sugden  on  Vend- 
ers, p.  66. 

I  74.  Coles'  Heirs  v.  Coles'  Exr.,  S3 
Va.  525,  5  S.  E.  673. 
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confirmation.'^  And  an  application  to  open  bids  a  second  time  may  be 
made  both  before''*'  and  after  confirmation/'^  but  if  asked  after  con- 
firmation, a  stricter  showing  therefor  must  be  madeJ^ 

Hearing  and  Determination.  —  Whether  the  court  will  reopen  bids  is 
addressed  to  the  sound  discretion  of  the  court/^  which  should  be  exer- 
cised wuth  due  regard  to  the  rights  and  interests  of  all  concerned, 
the  purchaser  as  well  as  the  others,^"  and  the  court  may  impose  terms.^^ 


75.  Tost  V.  Porter,  80  Va.  855. 

76.  Mound  City  Mut.  Life  Ins.  Co. 
V.  Hamilton,  3  Tenn.  Ch.  228. 

77.  Mound  City  Mut.  Life  Ins.  Co. 
V.  Hamilton,  3  Tenn.  Ch.  228. 

78.  Bradford  v.  Hamilton,  3  Tenn. 
Ch.  344;  Mound  Citv  Mut.  Life  Ins. 
Co.  V.  Hamilton,   3  Tenn.  Ch.  228. 

[a]  No  advance  price,  however 
large,  will  have  the  effect  to  open  bid- 
dings after  confirmation.  Houston  i'. 
Aveock,  5  Sneed  (Tenn.)  406,  73  Am. 
Dec.  131. 

79.  U.  S.— See  Ballentyne  v.  Smith, 
205  U.  S.  285,  27  Sup.  Ct.  527,  51  L. 
ed.  803;  Graffam  v.  Burgess,  117  IT.  S. 
180,  6  Sup.  Ct.  686,  29  L.  ed.  839. 
111.— See  MeCallum  v.  Chicago  Title  & 
Trust  Co.,  203  111.  142,  67  N.  E.  823. 
Tenn.— Bright  v.  Bright,  12  Lea  630; 
Mabry  v.  Ohurchwell,  91  Lea  488; 
Glenn  v.  Glenn,  7  Heisk.  367;  Atkison 
V.  Murfree,  1  Tenn.  Ch.  51.  Va. 
Hardy  v.  Coley,  114  Va.  570,  77  S.  E. 
458;  Moore  V.  Triplett,  96  Va.  603,  32 
S.  E.  50;  Ewald  V.  Crockett,  85  Va. 
299,  7  S.  E.  386;  Todd  v.  Gallego  Mills 
Mfg.  Co.,  84  Va.  586,  5  S.  E.  676; 
Eoudabush  v.  Miller,  32  Graft.  (73  Va.) 
454;  Brock  v.  Eice,  27  Graft.  (68  Va.) 
812.  W.  Va.— Kable  v.  Mitchell,  9  W. 
Va.  492. 

As  to  statement  of  terms  in  decree, 
see  supra,  IV,  D,  10. 

[a]  Where  it  clearly  appears  that 
no  appreciable  advantage  will  result  to 
the  parties  intended  to  be  benefited 
bids  will  not  be  opened.  Bennett  v. 
McKay,  Newfoundland  1874-1884,  p. 
241. 

[b]  What  advance  Is  sufficient  (1; 
to  require  the  opening  of  bids  is  large- 
ly within  the  discretion  of  the  court. 
Atkison  v.  Murfree,  1  Tenn.  Ch.  51. 
(2)  In  Childress  v.  Hurt,  2  Swan 
(Tenn.)  487,  bidding  was  reopened  on 
an  advance  bid  of  30%,  while  in  .John- 
son V.  Quarles,  4  Coldw.  (Tenn.)  61 H, 
the  court  refused  on  an  offer  of  20% 
advance.    (3)  In  Donaldson  v.  Young,  7 
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Humph.  (Tenn.)  266,  it  was  said  that 
the  court  would  not  open  the  bidding 
as  a  matter  of  course  merely  on  an 
offer  to  advance  50%   on  the  bid. 

[c]  The  court  will  not  set  aside  a 
sale  and  open  the  biddings  solely  be- 
cause of  an  advance  bid.  Litton  n. 
Flanary,  116  Va.  710,  82  S.  E.  692; 
Howell  V.  Morien,  109  Va.  200,  63  S. 
E.  1073;  Watkins  &  Bros.  v.  Jones, 
107  Va.  6,  57  S.  E.  608;  Yost  v.  Porter, 
80  Va.  855;  Roudabush  v.  Miller,  32 
Graft.  (73  Va.)  454;  Brock  v.  Rice,  27 
Gratt.  (68  Va.)    812. 

[d]  Where  Application  Is  Delayed. 
The  practice  of  opening  biddings  is 
discountenanced,  and  an  order  will  not 
be  made  to  open  bids  after  great  delay 
as  against  an  innocent  purchaser,  un- 
less there  has  been  misconduct  on  his 
part.  Crooks  v.  Crooks,  2  Ch.  Chamb. 
(Eng.)   29. 

[e]  Where  Sale  Price  Was  Inade- 
quate.— An  unconfirmed  judicial  sale, 
which  by  the  tender  of  a  properly  se- 
cured upset  bid  appears  to  have  been 
at  an  inadequate  price  should  ordi- 
narily be  set  aside,  and  a  resale  or- 
dered. Gillmor  v.  Einehart,  73  W.  Va. 
779,  81  S.  E.  549. 

80.  Hardy  v.  Coley,  114  Va.  570,  77 
S.  E.  458;  Moore  v.  Triplett,  96  Va. 
603,  32  S.  E.  50,  70  Am.  St.  Eep.  882; 
Eoudabush  v.  Miller,  32  Gratt.  (73  Va.) 
454;  Brock  D.  Rice,  27  Gratt.  (68  Va.) 
812. 

fa]  Usually,  one  present  at  a  sale 
and  bidding  thereat  or  having  had  an 
opportunity  cannot  put  in  an  upset 
bid.  Moore  v.  Triplett,  96  Va.  603,  32 
S.   E.   50,   70   Am.   St.   Eep.   882. 

fb]  When  the  upset  price  has  been 
offered  to  gratify  ill-will  or  malice 
towards  the  purchaser,  a  sale  which  has 
been  fair  and  for  a  fair  price  will  not 
be  set  aside.  Eoudabush  v.  Miller,  32 
Gratt.   (73  Va.)   454,  465. 

81.  Yost  V.  Porter,  80  Va.  855;  Ef- 
finger  V.  Ralston,  21  Gratt.  (62  Va.; 
430. 
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Although  generally  a  readvortiscmont  should  bo  ordered,*-  the  court 
may  order  the  opening  of  biddings  without  requiring  it."' 

The  resale  must  be  made  on  the  basis  of  the  upset  bid.^* 

L.  Objections.  —  Objeetions  should  be  promptly  made,^'  and  if 
not  timely  will  be  held  to  be  waived.^^  Objections  to  the  manner  of 
sale  must  be  made  before  confirmation,^^  and  if  not  made  until  after- 
wards will  generally  be  held  to  come  too  late^^  unless  the  party  is  pre- 
vented from  interposing  them  by  reason  of  fraud  or  other  adventitious 
circumstance. ®° 

X.  REPORT  OR  RETURN. —  A.  Definition.  —  The  return  is 
the  written  statement  of  the  officer  of  what  he  has  done  under  the  pro- 
cess in  his  hands.'** 


82.  Dupuy  v.  Gorman,  9  Lea  (Tenn.) 
144,  afjirminq  Click  r.  Burris,  6  Heisk. 
(Tenn.)  539,  545;  Wilson  &  Co.  V. 
Shields,  3  Baxt.    (Tenn.)    65. 

83.  Dupiiy  V.  Gorman,  9  Lea  (Tenn.) 
144;  Vaughn  v.  Smith,  3  Tenn.  Ch. 
368. 

84.  Marsh  v.  Nimocks,  122  N.  C. 
478,  29  S.  E.  840,  65  Am.  St.  Rep. 
715.  See  Mason  v.  Martin,  64  Miss. 
572,    1    So.    756. 

[a]  Receiving  Bids  at  Office.— The 
chancellor  may  in  his  discretion  let 
the  biddings  remain  open  in  the  mas- 
ter's office  and  receive  such  bids  as 
may  be  offered,  and  confirm  the  sale 
when  reported  hy  the  master.  Dupuy 
V.  Gorman,  9   Lea   (Tenn.)    144. 

[b]  Striking-off.— (1)  Tn  default  of 
other  bids,  the  person  making  the  ad- 
vanced bid  should  be  declared  the  pur- 
chaser. Marsh  r.  Nimocks,  122  N.  C. 
478,  29  S.  E.  840,  65  Am.  St.  Eep. 
715.  (2)  But  if  other  bids  are  offered 
the  highest  bidder  must  be  declared 
the  purchaser.  Atkison  v.  Murfree,  1 
Tenn.   Ch.  51. 

85.  La. — See  Fried  v.  Marrero,  137 
La.  778,  69  So.  172.  Md.— Cohen  v. 
Wagner,  6  Gill  236,  251;  Cunningham 
r.  Schley,  6  Gill  207.  Mich.— Goodwin 
r.  Burns,  21  IVlich.  211;  Leonard  r.  Tay- 
lor, 12  Mich.  398;  Bullard  v.  Green,  10 
Mich.  268. 

Objection  to  confinnation,  s^e  infra, 
XT,  J. 

[al  At  Term  to  Which  Report  Is 
Made. — Objections  should  be  filed  at 
the  term  of  court  to  which  commis- 
sioners conducting  the  sale  make  their 
report.  Oswald  v.  Johnson,  140  Ga. 
62,   78   S.   E.  333. 

86.    Hewitt   v.    Great   Western    Beet 


Sugar  Co.,  230  Fed.  394,  399,  144  C.  C. 
A.  536. 

[a]  Objection  (1)  at  ratification 
comes  too  late  when  the  party  knows 
of  a  cloud  and  fails  to  notify  the 
officer  thereof  until  after  sale  (Cun- 
ningham r.  Schley,  6  Gill  [Md.]  207); 
(2)  and  when  a  party,  knowing  the 
day  fixed  for  sale  falls  on  his  Sab- 
bath, fails  to  sooner  object.  Cohen  v. 
Wagner,  6  Gill   (Md.)    236,  251. 

[b]  Where  a  decree  directs  a  sale 
as  a  "Whole,  an  objection  that  the  sale 
was  not  made  in  parcels  maile  at  con- 
firmation conies  too  late.  Central  Trust 
Co.  r.  Sheffield  &  B.  C,  I.  &  R.  Co., 
60  Fed.  9. 

87.  Klapneck  v.  Keltz,  50  W.  Va. 
331,  40  S.  E.  570;  Dunfee  v.  Childs,  45 
W.  Va.  155,  30  S.  E.  102. 

88.  U.  S. — Nevada  Nickel  Syndicate 
V.  Nat.  Nickel  Co.,  103  Fed.  391.  Ark. 
Sawver  v.  Hentz,  74  Ark.  324.  85  S.  W. 
775;' Nix  r.  Draughan,  56  Ark.  240,  19 
S.  W.  669.  Ky.— Youell  v.  Gaines,  1 
Ky.  Op.  163.  Tex. — Dilley  v.  Jasper 
Lumber  Co.  (Tex.  Civ.  App.),  114  S.  W. 
878. 

[a]  Where  Court  Still  Controls  As- 
sets.— Although  the  purchaser's  excep- 
tions were  not  filed  until  after  ratifica- 
tion, the  court  may  rescind  its  order 
of  ratification  where  the  assets  are 
still  within  its  control  and  an  injustice 
would  be  done  a  purchaser  by  com- 
pelling him  to  take  the  property. 
Gottschalk  Co.  7-.  Samuelson,  128  Md. 
541,  97  Atl.  1003;  Connaughton  v.  Ber- 
nard, S4  Md.  577,  36  Atl.  265. 

89.  Brown  r.  Gilmor's  Exrs.,  8  Md. 
322;  Klapneck  r.  Keltz,  50  W.  Va. 
331,  40  S.  E.  570;  Dunfee  r.  Childs,  45 
W.  Va.  155,  30  S.  E.  102. 

90.  Davis  v.  Reaves,  7  Lea   (Tenn.) 
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B,  Necessity  for,  —  A  report  of  the  proceedings  of  the  sale  must 
be  made  to  the  court,^^  unless  the  approval  of  the  court  is  not  required 
as  a  preliminary  to  the  purchaser's  title.^^  It  has  been  held,  however, 
that  the  title  of  the  purchaser  is  not  dependent  upon  the  fact  of  a  re- 
turn if  the  preliminary  proceedings  are  correct.^^  If  the  officer  fails 
to  report,  he  may  be  cited  to  perform  his  duty  in  this  regard.^* 

C.  DnT:RSE  Reports  x\nd  Addenda.  —  A  sale  is  not  invalidated  by 
the  fact  that  one  of  the  officers  making  the  sale  declines  to  join  in  the 
report  and  files  a  separate  report,"^  and  where  one  of  the  three  com- 
missioners who  made  the  sale,  makes  and  signs  an  addendum  to  the 
report,  such  addendum  is  no  part  of  the  report  or  of  the  record.^^ 


585;   Hill  V.  Hinton,  2  Head   (Tenn.) 
124. 

As  to  Who  may  bid,  see  infra,  IX, 
K,  3. 

91.  U.  S.— Ballentyne  v.  Smith,  205 
U.  S.  285,  27  Sup.  Ct.  527,  51  L.  ed. 
803;  Pewabic  Min.  Co.  v.  Mason,  145 
U.  S.  349,  12  Sup.  Ct.  887,  36  L.  ed. 
732;  Blossom  v.  Milwaukee,  etc.  E.  Co., 
3  Wall.  196,  18  L.  ed.  43.  Ala.— Howison 
V.  Oakley,  118  Ala.  215,  23  So.  810. 
Ark. — Nash  v.  Delinquent  Lands,  111 
Ark.  158,  163  S.  W.  1147.  Cal.— Dunn 
V.  Dunn,  137  Cal.  51,  69  Pac.  847;  Ben- 
nallack  v.  Richards,  125  Cal.  427,  58 
Pae.  65;  Bennalack  v.  Richards,  116 
Cal.  405,  48  Pac.  622;  In  re  Durham's 
Estate,  49  Cal.  490.  Idaho.— State  v. 
Cunningham,  6  Idaho  113,  53  Pae.  451. 
m. — Moore  v.  Titman,  33  111.  358; 
Ayers  v.  Baumgarten,  15  111.  444;  Young 
V.  Keogh,  11  111.  642.  Ind.— Lawson  v. 
De  Bolt,  78  Ind.  563.  Mich.— Butters 
V.  Butters,  153  Mich.  153,  117  N.  W. 
203;  Peirson  v.  Fisk,  99  Mich.  43,  57 
N.  W.  1080.  Minn. — See  Rogers  v. 
Holyoke,  14  Minn.  220,  where  it  was 
attempted  to  restrain  a  party  from 
moving  to  set  aside  a  sale  because 
no  report  had  been  made.  Neb. — Maul 
V.  Hellman,  39  Neb.  322,  58  N.  W. 
112.  N.  J. — Den  ex  dem.  Larason  v, 
Lambert,  13  N.  J.  L.  182;  Titman  v. 
Riker,  43  N.  J.  Eq.  122,  10  Atl.  397. 
N.  C— Harrell  v.  Blythe,  140  N.  C. 
415,  53  S.  E.  232;  Joyner  v.  Futrell, 
136  N.  C.  301,  48  S.  E.  649;  "Wood  v. 
Parker,  63  N.  C.  379.  S.  C— Young 
V.  Teague,  Bailey  Eq.  13.  Tenn. — Arm- 
strong V.  McClure,  4  Heisk.  80;  Lasell 
V.  Powell,  7  Coldw.  277;  Walker  v. 
Walker,  4  Coldw.  300.  Tex.— Dowling 
V.  Duke,  20  Tex.  181.  Va.— Crockett 
V.  Sexton,  29  Gratt.  (70  Va.)  46.  W.  Va. 
McGinnis  v.  CaldweU,  71   W.  Va.  375, 

Vol.  XVI 


76  S.  E.  834,  43  L.  R.  A.  (N.  S.) 
630;  Castleman's  Admr.  v.  Castleman, 
67  W.  Va.  407,  68   S.  E.  34. 

See  13  Standard  Pboc.  577;  12  Stand- 
ard Proc.  86. 

As  to  return  generally,  see  the  title 
"Returns." 

As  to  return  on  execution  sale,  see 
the  title  "Judgments  and  Decrees,  En- 
forcement of." 

[a]  Substantial  Compliance. — Where 
there  is  an  order  stating  that  the  court 
approved  the  deed  and  confirmed  the 
sale,  there  is  a  substantial  compliance 
with  a  requirement  that  the  officer  re- 
port. Kulbreth  v.  Drew  Co.  Timber 
Co.  (Ark.),  188  S.  W.  810. 

92.  Robert  V.  Casey,  25  Mo.  584. 

93.  McNitt  V.  Turner,  16  Wall.  (U. 
S.)   352,  21  L.  ed.  341. 

[a]  The  failure  of  the  officer  to 
make    a    complete   or    accurate   return 

will  not  vitiate  the  purchaser's  title 
under  a  sale  lawfully  made.  Wolfen- 
berger  v.  Hubbard  (Ind.),  110  N.  E. 
198. 

[b]  Confirmation  Without  Return. 
If  the  court,  convinced  otherwise  than 
by  a  report,  that  a  sale  has  been  had 
in  the  mode  directed,  approves  and 
ratifies  the  sale,  the  absence  of  a  re- 
port does  not  affect  the  title  of  the 
purchaser.  Harrison  v,  Harrison,  1 
Md.   Ch.   331. 

94.  Bennallack  v.  Richards,  125  Cal. 
427,  433,  58  Pac.  65. 

[a]  The  ofiicer  may  he  compelled 
to  file  a  report.  Smith  v.  Denson,  2 
Smed.  &  M.  (Miss.)  326.  See  Connell 
r.  Wilhelm,  36  W.  Va.  598,  15  S.  E. 
245. 

95.  Hildreth  v.  Turner,  89  Va.  858, 
17  S.  E.  471. 

96.  Shirley  v.  Eice,  79  Va.  442. 
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D.  When  Made.  —  In  some  states  it  is  required  that  the 
return  or  report  be  made  at  the  lirst  term  after  the  sale,"^  but  in  others 
the  statute  does  not  limit  the  time  within  which  to  report  the  sale  for 
confirmation.'*'' 

E.  Form  and  Contents.  —  The  statutes  sometimes  provide  for 
what  the  report  or  return  of  the  sale  must  contain.""  It  must  affirma- 
tively show  that  the  person  making  it  has  complied  with  the  order  or 
decree  of  sale.^  It  must  show  that  the  required  notices  and  advertise- 
ments were  posted  and  made.^  If  notices  were  posted,  that  fact,^  and 
the  places  where  tlie  notices  were  posted,*  must  be  stated,  but  the  no- 
tice itself  need  not  be  si!t  out.°  The  report  must  show  the  name  of  the 
purchaser,"  the  terms  of  the  sale/  the  price  received,®  and  how  much 


97.  lU.— Moore  v.  Titman,  33  111. 
358.  Miss.— Mitchell  v.  Harris,  43  Miss. 
314;  Hoel  V.  Courscry,  26  Miss.  511. 
Mo. — Price  v.  Springfield  E.  E.  Assn., 
101  Mo.  107,  14  S.  W.  57,  20  Am.  St. 
Eep.  595;  McVey  v.  McVey,  51  Mo. 
406. 

[a]  Statute  Is  Directory. — Custer  v. 
Holler,  160  Ind.  505,  67  N.  E.  228. 
See  Price  v.  Springfield  R.  E.  Assn., 
101  Mo.  107,  14  S.  W.  57,  20  Am.  St. 
Eep.  595. 

[b]  Effect  on  Sale.— (1)  The  failure 
to  report  at  the  next  term  does  not 
render  the  sale  void.  Johnson  v. 
Cooper,  56  Miss.  608  {disapproving  dic- 
tum on  this  point  in  Learned  v.  Mat- 
thews, 40  Miss.  210).  (2)  That  a  re- 
port of  the  sale  was  not  made  for 
more  than  a  year  after  the  sale  is  no 
reason  for  setting  aside  the  sale  when 
the  master  might  have  been  compelled 
by  rule  to  make  his  report.  Moore  v. 
Titman,  33  111.  358. 

98.  Bennallack  v.  Eichards,  125  Cal. 
427,  433,  58  Pac.  65. 

99.  See  generally  the  statutes. 

1.  Quick  i\  Collins,  197  111.  391,  64 
N.  E.  288. 

[a]  Presumption  in  Aid  of  Export. 
Where  the  report  states  the  terms, 
time  and  place  of  the  sale  were  ad- 
vertised as  directed,  but  does  not  state 
when  and  where  the  sale  was  made, 
it  will  be  presumed,  in  the  absence 
of  a  contrary  showing,  that  the  sale 
was  made  as  directed.  Downing  r. 
Thompson's  Exr.,  28  Kv.  L.  Eep.  1182, 
92  S.  W.  290. 

Form  of  referee's  report  of  sale,  see 
9  Standard  Proc.  750. 

As  to  order  or  decree  of  sale,  see 
supra,  IV. 


2.  Quick  f.  Collins,  197  111.  391,  64 
N.  E.  288;  Evans  v.  Bushnell,  59  Kan. 
160,  52   Pac.  419. 

[a]  Cure  by  Affidavit  of  Printer. 
A  return  which  fails  to  show  that  re- 
quired notice  of  the  sale  was  duly  given 
is  irregular,  and  not  cured  by  an  ac- 
companying affidavit  of  the  printer 
showing  the  essential  facts  omitted 
from  the  return.  Evans  v.  Bushnell, 
59   Kan.   160,   52  Pac.   419. 

As  to  notice  of  sale,  see  siipra,  VII. 

3.  Quick  V.  Collins,  197  111.  391,  64 
N.  E.  288. 

[a]  If  the  notices  were  posted  by 
others,  the  report  should  be  accompanied 
by  affidavits  proving  the  posting. 
Quick  V.  Collins,  197  111.  391,  64  N.  E. 
288. 

4.  Quick  V.  Collins,  197  HI.  391,  64 
X.  E.  288. 

5.  Burke  v.  Weaver,  71  HI.  359; 
Moore  r.  Titman,  33  111.  358. 

6.  Miss. — Conger  v.  Eobinson,  4 
Smed.  &  M.  210.  N.  J.— Den  ex  dem. 
Larason  v.  Lambert,  13  N.  J.  L.  182. 
Tex. — See  Dodd  v.  Templeman,  76  Tex. 
57,  13  S.  W.  187. 

7.  Wipff  V.  Heder,  6  Tex.  Civ.  App. 
685,  26  S.  W.   118. 

8.  lU.— Reinhardt  r.  Seaman,  208  111. 
448,  69  N.  E.  847.  Ky.— Hanev  v.  Mc- 
Clure,  88  Ky.  146,  10  S.  W.  427;  Terry 
V.  Swinford,  19  Ky.  L.  Eep.  712,  41  S. 
W.  553.  Miss. — Conger  r.  Robinson,  4 
Smed.  &  M.  210.  Tex.— Taffinder  r. 
Merrell,  95  Tex.  95,  65  S.  W.  177,  93 
Am.  St.  Eep.  814. 

[a]  The  omission  from  the  report 
of  sale  of  the  price  paid  is  an  irreg- 
ularity, but  does  not  make  the  con- 
veyance subject  to  collateral  attack. 
Taffinder  v.  Merrell,  95  Tex.  95,  65  S. 
W.  177,  93  Am.  St.  Eep.  814. 
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or  what  land  was  scld,^  and  whether  the  land  was  sold  in  parcels  or  in 
gross,^"  It  is  not  necessary,  however,  to  report  the  various  bids  to  the 
court." 

Verification.  — Verification  of  the  return  is  frequently  required  by 
statute/-  but  otherwise  it  is  not  necessary.^^ 

F.  Objections  and  Exceptions.  —  After  the  report  of  the  officer 
is  made,  the  parties  may  file  objections  or  exceptions  thereto,^*  which 
are  in  the  nature  of  a.  special  demurrer,^^  for  the  purpose  of  prevent- 
ing confirmation  of  the  sale.^^  An  amended  report  may  be  excepted  to 
in  the  same  manner  as  the  original  report.^^ 

Who  May  Make.—  Either  party  to  the  suit,^^  and  the  purchaser,^^ 
may  except  or  object  to  the  report  or  return  of  the  officer. 

When  Made.  —  The  time  within  which  to  interpose  exceptions  or  ob- 
jections is  sometimes  limited  by  statute  or  rule  of  court.^*^    Generally 


[b]  Where  partnership  property  is 
sold  and  one  of  the  partners  becomes 
the  purchaser,  the  report  must  show 
that  he  paid  the  amount  of  his  bid,  or 
what  partnership  debts  were  paid  or 
to  what  extent  out  of  the  sum  bid. 
Eenfrow  v.  Pearce,  68  111.  125. 

9.  Wipff  v.  Heder,  6  Tex.  Civ.  App. 
685,  26  S.  W.  118;  Barger  v.  Buckland, 
28  Gratt.  (69  Va.)  850. 

[a]  Description  of  Land. — (1)  Al- 
though the  description  in  the  commis- 
sioner's report  may  not  be  aa  full 
or  accurate  as  the  description  in  the 
judgment  or  petition  for  sale,  it  is  suf- 
ficient if  the  description  is  such  that 
the  land  can  be  identified  with  reason- 
able certainty.  Downing  v.  Thompson's 
Exr.,  28  Ky.  L.  Eep.  1182,  92  S.  W. 
290.  (2)  A  report  which  does  not 
identify  the  land  but  refers  to  the 
mortgage  deed,  which  is  a  part  of  the 
record,  is  sufficient.  Sims'  Lessee  v. 
Cross,  10  Yerg.  (Tenn.)  460.  (3)  The 
same  particularity  in  description,  is  not 
required  in  a  report  of  sale  which  is 
necessary  to  a  deed.  Gilbert  v.  Oook- 
sey,  69  Mo.  42. 

10.  Terry  v.  Swinford,  19  Ky.  L. 
Eep.  712,  41  S.  W.  553. 

11.  Comstoek  V.  Purple,  49  111.  158, 
criticising  Dills  v.  Jasper,  33  111.  262, 
as  being  out  of  harmony  with  pre- 
vious decisions  or  with  the  practice 
of  the  state. 

12.  Dennis  V.  Winter,  63  Cal.  16; 
Perkins  ;;.  Gridley,  50  Cal.  97;  State 
V.  Cunningham,  6  Idaho  113,  53  Pac. 
451. 

[a]     Statute  Is  Directory. — (1)  Hur. 
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ley  V.  Barnard,  48  Tex.  83.  (2)  The 
failure  to  verify  will  not  invalidate 
the  sale.  Sheldon  v.  Wright,  7  Barb. 
(N.  Y.)    39. 

13.  Hargus  v.  Bowen,  46  Miss.  72. 

14.  Kiebel  v.  Leick,  216  111.  474,  75 
N.  E.  187;  Van  Meter's  Exrs.  v.  Van 
Meter,  3   Gratt.   (44  Va.)    148. 

[a]  Form. — Tinder  a  statute  allow- 
ing exceptions  to  a  report  but  pre- 
scribing no  particular  form,  a  petition 
for  vacation  of  the  sale  is  a  sufficient 
exception.  Kiebel  v.  Leick,  216  111. 
474,  75  N.  E.  187. 

[b]  A  motion  for  a  resale,  accom- 
panied by  a  secured  advance  offer 
showing  the  sale  to  have  been  made 
at  an  inadequate  price  is  of  itself  an 
objection  to  the  sale.  Gillmor  v.  Eine- 
hart,  73  W.  Va.  779,  81  S.  E.  549. 

Objections  to  confirmation,  see  infra, 
XI,  J. 

15.  Myers  v.  James,  4  Lea  (Tenn.) 
370;  Goddard  V.  Cox,  1  Lea  (Tenn.) 
112;  Eidley'3  Admrs.  V.  Eidley,  1 
Coldw.  (Tenn.)  323;  Crislip  V.  Cain,  19 
W.  Va.  438. 

16.  Also^rook  v.  Eggleston,  69  Miss. 
833,  13  So.  850. 

17.  Simmons  v.  Simmons 's  Admr., 
33  Gratt.  (74  Va.)  451;  Crockett  v. 
Sexton,  29  Gratt.  (70  Va.)  46. 

18.  Blossom  V.  Milwaukee,  etc.  R. 
Co.,  3  Wall.  (U.  S.)  196,  18  L.  ed. 
43. 

19.  Blossom  V.  Milwaukee,  etc.  E, 
Co.,  3  Wall.  (U.  S.)  196,  18  L.  ed. 
43. 

20.  Pewabic  Min.  Co.  v.  Mason,  143 
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exceptions  or  objections  to  the  report  must  be  made  in  the  trial  court 
and  cannot  be  made  for  the  first  time  on  appeal. ^^ 

Eequisites  of  Exceptions  and  Objections. —  The  exceptions  or  objections 
must  specify  with  reasonable  certainty  the  particular  grounds  of  ex- 
ception,-- and  the  particular  part  of  the  report  intended  to  be  excepted 
to.^^    It  Is  not  necessary  that  they  be  under  oath.-* 

Tra?rerse  of  Exceptions. —  There  need  be  no  written  traverse  or  con- 
fession and  avoidance  of  the  matter  set  up  in  the  exceptions  to  the 
confirmation  of  a  report  of  sale.-' 

G.  Amendment  and  Correction.  —  The  commissioner's  report  of 
sale  may  be  amended,^"  and,  if  the  commissioner,  after  having  filed 
his  report,  discovers  any  material  mistake  or  omission  he  may,  any 
time  before  final  action  upon  it  by  the  court,  file  an  amended,  addi- 
tional or  supplemental  report  by  leave  of  court.^^  If  the  report  is  in- 
complete or  insufficient  he  may  be  required  to  make  a  further  report,-^ 

H.    Force  and  Effect.  —  A  report  is  not  conclusive  generally,^^ 


U.  S.  349,  12  Sup.  Ct.  887,  36  L.  ed. 
732.  See  generally  the  statutes,  and 
In  re  Assignment  of  Citizens'  Stock 
Bank,  86  Mo.  App.  14. 

21.  Lasell  v.  Powell,  7  Coldw. 
(Tenn.)   277. 

[a]  On  Appeal. — Where  a  commis- 
sioner's report  was  confirmed  without 
exception  in  the  court  below,  it  is 
too  late  to  except  thereto  in  the  ap- 
pellate court,  unless  it  is  erroneous  on 
its  face.  Hildreth  v.  Turner,  89  Va 
858,  17  S.  E.  471;  Smith  v.  Henkel, 
81  Va.  524. 

[b]  Exceptions  to  First  Report 
When  Second  Is  Excepted  to. — Where 
exceptions  to  a  report  because  of  cer- 
tain irregularities  are  made  and  sus- 
tained and  a  second  report  is  made 
showing  a  compliance  in  these  mat- 
ters, it  is  then  too  late  to  raise  other 
irregularities  in  the  first  report  by 
taking  exceptions  to  the  second.  Neb- 
bett  V.   Cunningham,   27   Miss.   292. 

22.  Ky.— Noel  v.  Harper,  186  S.  W. 
503.  Tenn. — Mvers  v.  James,  4  Lea 
370;  Eidley's  Admr.  r.  Ridley,  i  Coldw, 
323.  Va. — Simmons  r.  Simmons,  33 
Gratt.  (74  Va.)  451;  Crockett  r.  Sex- 
ton, 29  Gratt.  (70  Va.)  46.  W.  Va. 
Crislip  r.  Cain,  19  W.  Va.  43S:  Hart- 
ley &  Co.  r.  Roffe,  12  W.  Vn.  401 

[al  Mere  couclnsions  of  the  pleader, 
without  averment  of  facts,  will  not 
support  allegations  of  fraud.  The  facts 
relied  upon  must  be  stated.  Osmond 
V.  Evans,  269   111.  278,  110  N.  E.  16. 

[b]    In    cases    involving    property 

60 


rights  of  infants,  the  court  will  apply 
the  rule  liberally  and  will  consider  any 
question  fairly  raised  by  an  exception, 
though  it  be  general  in  its  terms  and 
scope.  Noel  v.  Harper  (Ky.),  186  S. 
W.  503. 

23.  Story  v.  Livingston,  13  Pet.  (U. 
S.)   359,  10  L.  ed.  200. 

24.  Allen  v.  Martin,  61   Miss.  78. 

25.  Graves '  Comm.  v.  Lyons,  166  Ky. 
440,  179  S.  W.  413,  the  practice  being 
to  put  upon  the  party  excepting  the 
burden  of  proof  of  his  allegations  with- 
out further  pleading. 

26.  Campbell  v.  Gawlewicz,  3  Neb. 
(Unof.)  321,  91  N.  W.  569;  McCleary 
v.  Grantham,  29  W.  Va.  301,  11  S.  E. 
949. 

[a]  Adding  Signature. — A  guard- 
ian's sale  is  not  invalidated  because 
the  guardian  did  not  sign  the  report. 
The  defect  may  be  supplied  by  season- 
able amendment.  Ellsworth  v.  Hall,  48 
Mich.  407,  12  N.  W.  512. 

27.  Crockett  v.  Sexton,  29  Gratt, 
(70  Va.)  46. 

28.  Crockett  v.  Sexton,  29  Gratt. 
(70  Va.")    46. 

29.  Oliphant  r.  Burns,  146  N.  Y. 
218,  244,  40  N.  E.  980. 

[a]  Presiunptions  From  Report. 
Wlicre  a  report  has  been  made  stating 
that  the  sale  was  made  in  pursuance 
of  the  order  and  the  notice  given  as 
required  the  presumption  is  that  the 
duty  was  properly  performed;  and  the 
report  will  be  confirmed  unless  the  ex- 
ceptions to  the  report  are  sustained  by 
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but  it  cannot  be  attacked  in  a  collateral  proceeding  by  persons  having 
no  right  to  raise  the  question.^" 

XI.  CONFIRMATION.  —  A.  Definition  and  Object.  —  A  con- 
firmation of  a  sale  by  the  court  is  a  signification,  in  some  iway,  of  its 
approval.^^  And  where  confirmation  is  required,  a  sale  is  not  complete, 
and  is  subject  to  the  discretion  and  control  of  the  court,  until  it  is 
confirmed.^- 


proof.     Childress  v.  Harrison,  1  Baxt. 
(Tenn.)  410. 

[b]  As  to  Recital  of  Notice.— Where 
the  report  states  that  the  sale  was 
made  "after  advertising  the  sale  in 
the  manner  and  for  the  time  required 
by  the  said  order,"  it  will  be  taken 
as  true  until  evidence  to  the  contrary 
appears.  Laidley  v.  Jasper,  49  W.  Va. 
526,  39  S.  E.  169. 

[c]  As  to  Recital  of  Purchaser. — A 
report  showing  that  land  had  been  sold 
to  a  designated  person  is  not  con- 
clusive as  to  who  was  the  purchaser. 
The  real  person  may  be  shown  by  parol, 
even  though  the  decree  directed  a  deed 
to  "the  purchaser."  Dodd  v.  Temple- 
raan,  76  Tex.  57,  13  S.  W.  187. 

[d]  As  to  Sale  of  Land.— When  con- 
firmed, the  report  is  prima  facie  evi- 
dence that  the  land  was  sold.  Du 
Hadaway  v.  Driver,  75  Ark.  9,  86  S. 
W.  807. 

[e]  As  to  Terms  of  Sale.— When 
confirmed,  the  report  is  conclusive  as 
to  the  terms  of  sale.  Brown  v.  Wal- 
lace, 2  Bland  (Md.)  585. 

30.  Gibbs  r.  Davies,  168  HI.  205,  48 
N.  E.  120;  Hobson  V.  Ewan,  62  111. 
146. 

[a]  The  objection  (1)  that  the  land 
was  not  conveyed  to  the  bidder  by  the 
person  making  the  sale  cannot  be  made 
by  the  party  whose  title  was  divested. 
The  bidders  at  the  sale  are  the  only 
ones  who  can  object  on  this  ground. 
Gibbs  v.  Davies,  168  111.  205,  48  N.  E. 
120.  (2)  Or  the  question  may  be 
raised  between  the  purchaser  and  his 
assignee.     Hobson  v.  Ewan,  62  111.  146. 

31.  Johnson  v.  Cooper,  56  Miss.  608. 
To  same  effect,  Terry  V.  Cole's  Exr,, 
80  Va.  695. 

[a]  "The  order  of  confirmation 
amounts  to  a  judicial  ascertainment, 
^d  declaration  that  the  commissioner 
±iaS  conducted  the  sale  agreeable  to  the 
decree^  and  that  the  purchaser,  on  his 
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part,  has  complied  also.'^  Redus  v. 
Hayden,  43  Miss.  614,  637. 

[b]  Confirmation  is  the  judicial 
sanction  of  the  court,  and  by  it  the 
court  makes  it  a  sale  of  its  own. 
Langyher  v.  Patterson,  77  Va.  470. 

[c]  The  confirmation  is  not  the  sale, 

but  only  the  approval  of  what  has 
already  been  done.  Wells  v.  Lenox, 
108  Ark.  366,  159  S.  W.  1099;  Eobert- 
son  V.  MeClintock,  86  Ark.  255,  110  S. 
W.  1052. 

[d]  The  object  of  confirmation  is 
not  so  much  to  determine  what  par- 
ticular person  is  entitled  to  complete 
title  to  the  thing  bought,  as  to  de- 
termine that  the  sale  was  made  in 
such  a  manner  and  for  such  price  as 
justifies  the  court's  sanction  to  the 
completion  of  the  purchase.  Dodd  v. 
Templeman,  76  Tex.  57,  13  S.  W.  187. 

32.  Ark.— Purcell  v.  Gann,  113  Ark. 
332,  168  S.  W.  1102;  Nash  V.  Delin- 
quent Lands,  111  Ark.  158,  163  S.  W. 
1147;  Miller  v.  Henry,  105  Ark.  261, 
150  S.  W.  700,  Ann.  Cas.  1914D,  754; 
Wells  V.  Rice,  34  Ark.  346.  Cal.— Dunn 
V.  Dunn,  137  Cal.  51,  69  Pae,  847. 
Miss. — Johnson  v.  Cooper,  56  Miss.  608; 
Swofford  V.  Garmon,  51  Miss.  348; 
Redus  V.  Hayden,  43  Miss.  614;  Hen- 
derson V.  Herrod,  23  Miss.  434.  Tenn. 
Young  V.  Thompson,  2  Coldw,  596.  Va. 
Carr  v.  Carr,  88  Va.  735,  14  S.  E.  368; 
Terry  v.  Cole 's  Exr.,  80  Va.  695.  W.  Va. 
Lowman  v.  Punkhouser,  90  S.  E.  340; 
Castleman's  Admr.  v.  Castleman,  67  W. 
Va.  407,   68   S.  E.   34. 

fa]  Sale  Is  Valid. — Robertson  v.  Me- 
Clintock, 86  Ark.  255,  110  S.  W.  1052; 
Johnson  v.  Cooper,  56  Miss.  608. 

[b]  Status  of  Bids  Before  Confirma- 
tion.—Until  the  sale  is  confirmed  the 
bid  of  the  purchaser  is  a  mere  proposi- 
tion to  purchase  which  may  be  re- 
jected by  the  court.  Ala. — Howison  v, 
Oakley,  118  Ala.  215,  23  So.  810.  Va. 
Terry  v.  Cole's  Exr.,  80  Va.  695.  J?,  Va. 
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B.  Necessity  for.  —  A  judicial  sale  may  be  either  ahsolute,^^  or 
subject  to  subsequent  confirmation,  by  the  court.'*  In  the  absence 
of  statute  or  requirement  in  the  orcU'r  or  decree  of  sale  it  is  not  neces- 
sary that  the  sale  shouhl  be  coulirmed  by  the  court/'^  although  it  is 
undoubtedly  l)etter  practice  to  liave  it  done.^"  A  confirmation  is  gen- 
erally and  almost  universally  required,  however.^^     Instead  of  a  con- 


Lowman    ;•.   Funkhonsor,   00   S.    E.    340. 
[c]     The  court  may  change  the  terms 
of  the  sale   before  coutirmation.    Tebbs 
t.  hee,  76  Va.  744. 

33.  U.  S.— Laurel  Oil  &  Gas  Co.  v. 
Galbreath  Oil  &  Gas  Co.,  165  Fed.  162, 
91  C.  C.  A.  196.  S.  C— Young  f. 
Teague,  Bailey  Eq.  13.  Tenn. — Craw- 
ford V.  Woodward,  1  Tenu.  Ch.  App. 
274. 

34.  Laurel  Oil  &  Gas  Co.  v.  Gal- 
breath Oil  &  Gas  Co.,  165  Fed.  162, 
91  C.  C.  A.  196. 

As  to  setting  aside  the  sale,  see 
ihfro,  XII. 

35.  Cal. — Kiniple  v.  Conway,  75  Cal. 
413,  17  Pac.  546.  111.— Miller  f.  Mc- 
Mannis,  104  111.  421.  Mo.— Koberts  r. 
Casey,  25  Mo.  584.  N.  Y.— In  the  Mat- 
ter of  Denison,  114  N.  Y.  621,  21  N. 
E.  97.  Ohio.— Stall 's  Lessee  v.  Mac- 
alester,  9  Ohio  19;  Herbst  v.  Bates,  9 
Ohio  Dec.  444.  Pa.— Watt  v.  Scott,  3 
Watts  79.  Tenn. — Queener  v.  Trew,  6 
Heisk.  59;  Crawford  v.  Woodward,  1 
Tenn.    Ch.    App.    274. 

[a]  A  sale  otherwise  regular  will 
not  be  held  invalid  simply  because  it 
was  not  re}>orted  and  confirmed  where 
such  is  not  required  by  statute  or  de- 
cree of  sale.  Miller  v.  McMannis,  104 
111.  421. 

fb]  Statute  Construed. — A  statute 
authorizing  the  administrator  "to  sell 
and  convey"  as  the  court  shall  order 
and  direct  and  requiring  him  to  bring 
his  proceedings  to  court  after  the  sale 
is  made  does  not  require  a  confirma- 
tion expressed  on  the  record  unless 
some  objections  are  made.  Where  an 
objection  is  made  and  overruled,  the 
sale  is  taken  to  be  unobjectionable; 
and  the  same  conclusion  will  be  drawn 
where  none  is  made.  The  requirement 
of  a  return  is  merely  to  place  the 
matters  of  record.  Watt  V.  Scott,  3 
Watts    (Pa.)    79. 

fc]  Sale  of  Personalty. — It  seems 
that  in  case  of  a  chancery  sale  of  per- 
sonal property  the  sale  is  complete 
without  confirmation.  Killoiiy:h  r.  War- 
ren (Tenn.),  58  a.  W.  S9Si  \Yiiliams  v. 


Clark  (Tenn.),  51  S.  W.*130;  Saunders 
V.  Stalliugs,  5  Heisk.   (Tenn.)   65. 

[d]  A  sale  of  community  property 
on  an  order  in  divorce  proi-ccdings  need 
not  be  confirmed  where  the  statute  and 
decree  do  not  require  it.  Kimple  V. 
Conway,  75  Cal.  41 3,  17  Pac.  .146. 

[e]  Where  Decree  Is  Interlocutory. 
Whether  or  not  a  sale  by  a  commis- 
sioner in  equity  requires  confirmation 
depends  on  whether  the  decree  ordering 
it  is  final  or  interlocutory.  Smith  V. 
Coker,  65  Ga.  461. 

36.  Miller  v.  McMannis,  104  111. 
421. 

37.  U.  S.— Pewabic  Min.  Co.  v.  Ma- 
son, 145  U.  S.  349,  12  Sup.  Ct.  887,  36 
L.  ed.  732;  Camden  v.  Mavhew,  129 
U.  S.  73,  9  Sup.  Ct.  246,  32  L.  ed. 
608;  Williamson  v.  Berry,  8  How.  495, 
21  L.  ed.  1170;  Gibson  v.  Lvon,  115 
U.  S.  439,  6  Sup.  Ct.  129,  29  L.  ed. 
440;  Lay  ton  v.  R.  I.  Hospital  Trust 
Co.,  205  Fed.  276,  125  C.  C.  A.  263; 
Smith  V.  Arnold,  5  Mason  414,  22  Fed. 
Cas.  No.  13,044.  Ala.— Wallace  V. 
Hall's  Heir.s,  19  Ala.  367;  Bonner  V. 
Greenlee's  Heirs,  6  Ala.  411.  Ark. 
Xash  r.  Delinquent  Lands,  111  Ark. 
158,  163  S.  W.  1147;  Lumpkins  V. 
•Tohnson,  61  Ark.  80,  32  S.  W.  65; 
Alexander  r.  Hardin,  54  Ark.  480,  16 
S.  W.  264;  Apel  r.  Kelsev,  47  Ark.  413, 
2  S.  W.  102.  Cal.— Bennalack  v.  Eich- 
ards,  116  Cal.  405,  48  Pac.  622;  In  re 
.Tack's  Estate,  115  Cal.  203,  46  Pac. 
1057;  Halleck  r.  Guy,  9  Cal.  181,  70 
Am.  Dec.  643.  Fla.'— Allred  v.  Mc- 
Gahagan,  39  Fla.  IIS,  21  So.  802;  Knox 
r.  Spratt,  19  Fla.  S17.  Ga.— Walters 
/•.  Hargrove,  61  Ga.  267.  Haw.— Smith 
r.  Pacific  Heights  Ey.  Co.,  17  Hawaii 
96.  Idaho. — State  v.  Cunningham,  6 
Idaho  113,  53  Pac.  451.  111.— Hart  V. 
Purch,  130  111.  426,  22  N.  E.  831,  6 
L.  R.  A.  371;  Miller  v.  McMau^^is,  104 
111.  421;  Musgrave  v.  Conover  '5  111. 
.'74;  Ayers  r.  Baumgarten,  15  HI.  444; 
Eawlings  r.  Bailey,  15  Til.  178;  Young 
/•.  Keogh,  11  111.  642.  Ind. — Hammaun 
r  :\[ink,  9*^  In.l.  279;  Maxwell  r.  Camp- 
beU,  45  Ind.   360.     la.— Wado  v.  Car- 
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firmation  by  the  court,  there  may  be  a  confirmation  in  pais,  by  the  acts 
of  the  parties  themselves,  which  is  as  valid  as  an  approval  of  the  sale 
bv  the  court.^^ 


penter,  4  Iowa  361.  Ky,— Campbell  v. 
Johnson,  4  Dana  177;  Forman  r.  Hunt, 
3  Dana  614.  Md. — Sehindel  r.  Keedy, 
43  Md.  413;  Wagner  v.  Cohen,  6  Gill 
97,  46   Am.   Dec.  660.     Mass. — Eastern 

B.  &  Structural  Co.  r.  Worcester  Audi- 
torium Co.,  216  Mass.  426,  103  N.  E, 
913.  Mich. — Hunt  v.  Stevens,  174 
Mich.  501,  140  N.  W.  992;  Butters  r. 
Butters,  153  Mich.  153,  117  N.  W.  203; 
People  ex  rel.  Monroe  r.  Circuit  Judge, 

19  Mich.  296.  See  Jenness  r.  Smith, 
58  Mich.  280,  25  N.  W.  191.  Minn. 
Myrick  V.  Coursalle,  32  Minn.  153,  19 
N."  W.  736.  Miss, — Campe  v.  Saucier, 
68  Miss.  278,  8  So.  846,  24  Am.  St. 
Eep.  273;  Maynard  r.  Cocke,  18  So. 
374;  Alsobrook  f.  Eggleston,  69  Miss. 
833,  13  So.  850;  Henderson  V.  Herrod, 
23  Miss.  434;  Smith  r.  Denson,  2  Smed. 
&  M.  326.  Mo.— Desloge  v.  Tucker,  196 
Mo.  587,  94  S.  W.  283;  Bone  v.  Tyrrell, 
113  Mo.  175,  20  S.  W.  796;  Valle  r. 
Fleming,  19  Mo.  454,  61  Am.  Dec.  566. 
Neb.— Maul  v.  Hellman,  39  Neb.  322, 
58  N.  W.  112.  N,  J.— Titman  V.  Eiker, 
43  N.  J.  Eq.  122,  10  Atl.  397.  N.  Y. 
Ellwood  V.  Northrup,  106  N.  Y.  172, 
12  N.  E.  590;  Stilwell  v.  Swarthout,  81 
N.  Y.  109;  Battell  v.  Torrey,  65  N.  Y. 
294.     N.  C— Harrell  r.  Blythe,   140  N. 

C.  415,  53  S.  E.  232;  Joyner  v.  Futrell, 
136  N.  C.  301,  48  S.  E.  649;  Vander- 
bilt  r.  Brown,  128  N.  C.  498,  39  S.  E. 
36;  In  re  Dickerson,  111  N.  C.  108,  15 
S.  E.  1025;  Foushee  v.  Durham,  84  N. 
C.  56.  Ohio. — Murphv  v.  Hardee,  22 
Ohio  Cir.  Ct.  511,  12  Ohio  Cir.  Dec. 
837.  See  Stall's  Lessee  v.  Macalester, 
9  Ohio  19.  Okla.— Thread  gill  v.  Col- 
cord,  16  Okla.  447,  85  Pac.  703.  Pa. 
Brennan  's  Estate,  220  Pa.  232,  69  Atl. 
678;    Greonough   r.   Small,  137   Pa.   132, 

20  Atl.  553;  Morgan's  Appeal,  110  Pa. 
271,  4  Atl.  506.  Tennt. — Wayne  v. 
Fonts,  108  Tenn.  145,  65  S.  W.  471; 
Killough  r.  Warren,  58  S.  W.  898; 
Hyler  v.  O'Brien  (Tenn.  Ch.),  48  S. 
W.  262;  Atkison  v.  Murfree,  1  Tenn, 
Ch.  51,  54;  Eeese  v.  Copeland,  6  Lea 
190;  Pearson  v.  Johnson,  2  Sneed  580; 
Childress  r.  Hurt,  2  Swan  487;  Mor- 
ton V.  Sloan,  11  Humph.  278.  Tex. 
Houston  E,  &  W.  T.  Ey.  Co.  v.  Keller,  90 
Tex.  214,   37    S.  W.    1062;    Harrison   V. 
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Ilgner,  74  Tex.  86,  11  S.  W.  1054; 
Graham  v.  Hawkins,  38  Tex.  628;  Lit- 
tlefield  V.  Tinsley,  26  Tex.  353;  Neill 
V.  Cody,  26  Tex.  '286.  Va. — Eichardson 
V.  Jones,  106  Va.  540,  56  S.  E.  343; 
Alexander  v.  Howe,  85  Va.  198,  7  S. 
E.  248;  Terry  v.  Cole's  Exr.,  80  Va. 
695;  Daniel  V.  Leitch,  13  Gratt.  (54 
Va.)  195.  W.  Va. — Castleman's  Admr, 
r.  Castleman,  67  W.  Va.  407,  68  S.  E. 
34;  Thompson  v.  Cox,  42  W.  Va.  566, 
26  S.  E.  189;  Childs  V.  Hurd,  25  W. 
Va.  530. 

fa]  A  private  sale  must  be  approved 
and  confirmed  by  the  court.  Dicker- 
son's  Heirs  v.  Talbot's  Exrs.,  14  B. 
Mon.   (Ky.)   60. 

[b]  An  amended  report  of  sale 
mav  be  confirmed.  Hesche  v.  Schnecko, 
73  'Mo.  App.  612. 

[e]  The  sale  is  void  unless  an  or- 
der of  confirmation  is  obtained  pre- 
vious to  the  conveyance  to  the  pur- 
chaser. Eea  r.  McEachron,  13  Wend. 
(N.  Y.)   465,  28  Am.  Dec.  471. 

[d]  The  sale  must  be  confirmed  be- 
fore legal  title  can  vest  in  the  pur- 
chaser. Ballentyne  v.  Smith,  205  IT.  S. 
285,  27  Sup.  Ct.  527,  51  L.  ed.  803; 
Williamson  v.  Berry,  8  How.  495,  12 
L.  ed.  1170;  Bank  of  United  States 
V.   Eitchie,    8    Pet.    128,    8    L.    ed.    890. 

38.  Penn  r.  Heisey,  19  HI.  295,  68 
Am.  Dec.  597;  Johnson  v.  Cooper,  56 
Miss.  608;  Swoflford  r.  Garmon,  51 
Miss.  348;  Eedus  V.  Hayden,  43  Miss. 
614;  Henderson  V.  Herrod,  23  Miss. 
434;  Tooley  V.  Gridley,  3  Smed.  &  M. 
(Miss.)  493,  41  Am.  Dec.  628.  See 
Alsobrook  v.  Eggleston,  69  Miss.  833, 
13  So.  850. 

fa]  A  stranger  cannot  by  acts  in 
pais  confirm  the  sale.  Brooks  v.  Kelly, 
63   Miss.    616. 

fb]  Estoppel.  —  Where  a  judicial 
sale  made  by  a  guardian  was  not  re- 
ported and  never  confirmed,  and  there 
was  no  complaint  as  to  the  fairness 
of  the  sale  and  the  purchase  price  had 
been  duly  applied,  the  minors  will  be 
estopped  in  equity  from  proceeding  in 
ejectment  to  recover  the  laud  from  an 
innocent  purchaser.  Penn  v.  Heisey,  19 
HI.  295,  68  Am.  Dec.  597. 
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C.  PRESUMrTiON  OF  CONFIRMATION.  —  Ordinarily  a  confirmation 
of  the  sale  will  not  be  presumed.''^ 

T).  Jttrisdiction.  —  The  jurisdiction  to  confimi  rests  in  the  court 
which  awarded  the  decree.*"  Where  a  cause  is  transferred  from  one 
court  to  another  the  latter  possesses  the  same  jurisdiction  to  confirm 
as  the  original  court.*^ 

E.  Confirmation  in  Chambers.  —  Some  statutes  authorize  the 
judge  to  confirm  the  sale  in  chambers.'*- 

F.  Time  for  Confirmation.  —  The  court  may  confirm'  the  sale  in 
vacation,*^  or  at  a  special"  or  adjourned"  term.  The  confirmation 
should  precede  the  execution  of  the  deed,""  hut  the  fact  that  it  follows 
it  does  not  render  it  ineffectual.*^  If  a  confirmation  is  made  at  a  term 
different  from  that  prescribed  by  law,  it  is  voidable  and  not  void." 

G.  "Who  ^Iay  Confirm.  —  The  chancellor  may  confirm  a  sale  made 


[c]  Purchaser  estopped  by  taking 
possession  and  dealing  with  property 
as  his  own.  Ledyard  r.  Phillips,  3'J 
Mich.   13. 

39.  U.  S.— See  Walker  v.  McLoud, 
204  U.  S.  302,  27  Sup.  Ct.  293,  51  L. 
ed.  495.  Ark. — Apel  v.  Kelsey,  47  Ark. 
413,  2  S.  W.  102.  Tex. — Swenson  v. 
Seale  (Tex.  Civ.  App.),  28  S.  W.  143. 

[a]  If  no  further  steps  are  taken 
after  the  filing  of  exceptions  to  a  re- 
port, the  sale,  not  the  exceptions,  is 
presumed  to  be  abandoned.  Alsobrook 
V.  Eggleston,  69  Miss.  833,  13   So.  850. 

[b]  After  a  lapse  of  fifty  years 
where  the  records  show  the  sale  was 
reported  and  the  conveyance  executed 
a  confirmation  may  be  presumed.  San- 
tana  Live-Stock  &  Land  Co.  i\  Pendle- 
ton, 81  Fed.  784,  26  C.  C.  A.  608; 
Miles  V.  Dana,  13  Tex.  Civ.  App.  240, 
36  S.  W.  848. 

40.  In  re  Oviatt's  Est.,  3  Pa.  Dist. 
620;  Samson  r.  Honrado,  12  Phil.  Isl. 
37. 

41.  Brown  r.  Gilmor's  Exrs.,  S  Md. 
322. 

[a]  The  order  of  removal  transfers 
the  jurisdiction,  and  after  removal  ob- 
jections to  a  sale  should  be  filed  in  the 
court  to  which  the  case  is  removed. 
Brown    r.    Gilmor's    Exrs.,    8    Md.    322. 

42.  Hartsuff  r.  Huss,  2  Neb.  (TTnof.) 
145,  95  N.  W.  1070;  Beatrice  Paper  Co. 
V.  Beloit  Iron  Works,  46  Neb.  900,  65 
N.  W.  1059;  McMurtrv  r.  Tuttle,  13 
Neb.  232,  13  N.  W.  213. 

As  to  authority  to  act  in  chambers 
generally,  see  the  title  "Judicial  Offi- 
cers." 


43.  111.— Davies  v.  Gibbs,  174  111. 
272,  51  N.  E.  220,  partition  sale.  Mo. 
Murray  r.  Purdy,  66  Mo.  606.  Neb. 
Armstrong  r.  Miildlestadt,  22  Neb.  711, 
36  N.  W.  151. 

[a]  In  Mississippi  under  the  code 
the  court  is  without  power  to  confirm 
in  vacation  where  there  has  been  a 
protest  filed  to  such  confirmation. 
George  r.  Wood,  94  Miss.  268,  49  So. 
147,  a  partition  sale. 

44.  Harman  r.  Copenhaver,  89  Va. 
836,  17  S.  E.  482. 

45.  Price  r.  Springfield  R.  E.  Assn., 
101  Mo.  107,  14  S.  W.  57,  20  Am.  St. 
Eep.  595;  Wilkerson  v.  Allen,  67  Mo. 
502;  Sims  v.  Gray,  66  Mo.  613;  Mc- 
Vey  r.  McVey,  51  Mo.  406;  Nebraska 
L.  &  T.  Co.  r.  Hamer,  40  Neb.  281,  58 
N.  W.  695. 

46.  Dawson  v.  Helmes,  30  Minn.  107, 
14  N.  W.  462. 

47.  Dawson  r.  Helmes,  30  Minn.  107, 
14  N.  W.  462,  it  relates  to  the  execu- 
tion of  the  deed  and  sanctions  it  so 
that  the  result  is  the  same  as  if  the 
deed  had  been  made  in  pursuance  to 
the  confirmation. 

48.  Hoel  !•.  Coursery,  26  Miss.  511; 
Murray  v.  Purdy,  66  Mo.  606  {criticis- 
ing previous  Missouri  cases);  Highley 
J-.  Barron,  49  Mo.  103.  See  12  Stand- 
ard Proc.   837. 

[a]  Approval  at  the  term  following 
that  in  which  the  report  is  filed  is 
proper,  for  the  law  does  not  require 
approval  at  the  term  when  the  report 
is  made.  Price  r.  Springfield  R.  E. 
Assn.,  101  Mo.  107,  14  S.  W.  57,  20 
Am.  St.  Rep.  595. 
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under  a  decree  rendered  by  the  vice  clianeellor,*''  but  a  person  acting  as 
special  judge,  by  agreement  of  parties  cannot  confirm  a  sale.^° 

Interest  will  disqualify  a  judge  from  acting.^^ 

H.  At  Whose  Instance,  —  Confirmation  may  be  had  on  the  ap- 
plication of  any  person  interested  in  the  sale,^-  including  the  pur- 
chaser,^^  and  his  assignee,^*  or  by  the  court  on  its  own  motion.^^ 

I.  ]\roTiON,  Notice  and  Decree  Nisi.  —  Application  for  confirma- 
tion may  be  made  by  motion.^^  Unless  required  by  statute,"  no  notice 
of  application  for  confirmation  is  necessary ,^s  although  better  practice 
requires  it.^'^    In  some  jurisdictions  a  day  is  fixed  to  permit  the  object- 


49.  Dunn  v.  German  Security  Bank, 
8  Kv.  L.  Eep.  777,  3  S.  W.  425. 

50.  Trotter  r.  Neal,  50  Ark.  340,  7 
S.  W.  384,  an  order  by  him  confirming 
a  sale  is  void. 

51.  Satcher  r.  Satcher's  Admr.,  41 
Ala.  26,  91  Am.  Dec.  498;  Wilson  v. 
Wilson,  36  Ala.  655  (where  judge  was 
surety  on  bond  of  officers  selling); 
Heydenfeldt  r.  Towns,  27  Ala.  423; 
Harrington  v.  Hayes  County,  81  Neb. 
231,  115  X.  W.  773,  129  Am.  St.  Eep. 
6S0,  a  district  judge  is  disqualified 
from  confirming  a  judicial  sale  in  an 
action  in  which  he  commenced  and 
prosecuted  to  judgment  as  attorney  for 
the   plaintiff. 

52.  U.  S. — Coltrane  v.  Baltimore 
Bldg.  &  Loan  Assn.,  126  Fed.  839. 
Kan.— Galbreath  i:  Drought,  29  Kan. 
711;  Ferguson  V.  Tutt,  8  Kan.  370. 
Miss.— Redus  r.  Hayden,  43  Miss.  614. 

[a]  A  creditor  or  the  officer  con- 
ducting the  sale  may  move  for  con- 
firmation. Coltrane  v.  Baltimore  Bldg. 
&  Loan  Assn.,  126  Fed.  839. 

53.  U.  S. — Coltrane  f.  Baltimore 
Bldg.  &  Loan  Assn.,  126  Fed.  839. 
Ala.— Aderholt  i:  Henry,  82  Ala.  541, 
3  So.  114;  Haralson  v.  George's  Exr., 
56  Ala.  295.  Cal.— Dunn  r.  Dunn,  137 
Cal.  51,  69  Pac.  847.  Miss.— Johnson 
V.  Cooper,  56  Miss.  608;  Redus  f.  Hay- 
den, 43  Miss.  614.  Okla.— Payne  v. 
Long-Bell  Lumber  Co.,  9  Okla.  683,  60 
Pac.  235.  Term. — Hazlewood  v.  Chris- 
man,  62  S.  W.  39.  Va.— Carr  v.  Carr, 
88   Va.   735,   14   S.   E.   368. 

54.  Payne  v.  Long-Bell  Lumber  Co., 
9  Okla.  683,  60  Pac.  235. 

55.  Galbreath  v.  Drought,  29  Kan. 
711;   Ferguson  v.  Tutt,  8   Kan.  370. 

56.  Galbreath  v.  Drought,  29  Kan. 
711. 

[a]  A  formal  motion  and  notice  is 
not  required  to  the  confirmation  of  the 
sale  on  the  papers  and  proceedings  al- 
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ready  in  the  case.  Baker  v.  Hall,  29 
Kan.   617,   630. 

57.  See  generally  the  statutes. 

[a]  When  confirmation  is  had  in 
vacation  (1),  statute  requires  notice 
(Armstrong  r.  Middlestadt,  22  Neb. 
711,  36  N.  W.  151;  Patterson  r.  Eakin, 
87  Va.  49,  12  S.  E.  144),  but  (2)  un- 
less the  party  is  prejudiced  by  want 
of  notice,  the  confirmation  will  not  be 
set   aside.     Patterson   v.  Eakin,  87   Va. 

49,  12   S.   E.   144. 

58.  Ala. — Moore  f.  Cottingham,  113 
Ala.  148,  20  So.  994,  59  Am.  St.  Eep. 
100;    Ligon    v.    Ligon,    84    Ala.    555,    4 

50.  405.  Kan. — Galbreath  v.  Drought, 
29  Kan.  711.  Miss. — Johnson  v.  Cooper, 
56  Miss.  608.  Neb.— Brusha  v.  Phipps, 
86  Neb.  822,  126  N.  W.  856.  Tex. 
Davis  V.  Stewart,  4  Tex.  223. 

See  6  Standard  Proc.  571. 

[a]  Notice  of  Sale  as  Notice  of 
Confirmation. — As  the  statute  requires 
the  sale  to  be  reported  for  confirma- 
tion to  the  first  term  of  court  after 
it  is  made,  the  notice  of  the  sale 
might  be  construed  to  be  notice  to  at- 
tend court  at  a  particular  term  to  in- 
terpose objections  against  the  guard- 
ian 's  actions.  But  it  cannot  be  held 
to  be  notice  for  any  subsequent  term 
unless  the  records  showed  a  continu- 
ance of  the  application.  Hoel  v.  Cour- 
scry,  26  Miss.  511,  520. 

59.  Williamson  v.  Berry,  8  How.  (U. 
S.)  495,  546,  11  L.  ed.  1170;  Coltrane 
V.  Baltimore  B.  &  L.  Assn.,  126  Fed. 
839.  See  Pewabic  Min.  Co.  v.  Ma- 
son, 145  U.  S.  349,  12  Sup.  Ct.  887,  36 
L.  ed.  732;  Davis  v.  Gaines,  104  U.  S. 
386,  26  L.  ed.  757;  Jackson  v.  Ludeling, 
21  Wall.  (U.  S.)  616,  22  L.  ed.  492 
(under  Louisiana  Code);  Parker  v. 
Overman,  18  How.  (U.  S.)  137,  15  L. 
ed.  318,  under  Arkansas  statute. 

[a]  On  Whom  Served. — Where  no 
notice    of    confirmation    is    required    by 
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ing  party  to  attend  and  show  cause  against  the  motion."" 

J.  Objections  to  Confirmation."^  —  Any  person  having  an  inter- 
est in  the  proceeds  of  the  sale,"-  whether  or  not  he  is  a  party,"'  may 
object  to  its  confirmation ;  but  one  who  is  not  a  party  and  whose  in- 
terests are  not  atl'ected  cannot  object."*  Thus  confirmation  may  be  re- 
sisted by  a  claimant  to  part  of  the  land  sold,"^  by  tlie  purchaser,""  and 
a  mortgagor."^ 

How  Made.os  —  The  objections  to  confirmation  should  be  made  in 
the  ["orm  of  a  petition,"^  or  motion  ;^"  but  the  court  may  disapprove  a 


statute,  the  service  of  notit-e  if  neces- 
sary is  sufficient  if  served  upon  the 
attorney  of  record.  Nevada  Nickel 
Syndicate  v.  Nat.  Nickel  Co.,  10.3  Fed. 
391. 

[b]  In  a  sale  of  corporation  prop- 
erty to  enforce  liens,  noithcM-  the  stock- 
holders nor  the  general  crolitors  nccil 
be  served  with  a  rule  for  confirmation, 
not  being  necessary  parties  to  the  suit. 
Godchaux  V.  Morris,  121  Fed.  482,  57 
C.  C.  A.  434. 

[c]  Where  the  confirmation  is  op- 
posed because  more  than  tlie  necessary 
amount  of  property  was  sold,  the  pur- 
chaser must  be  notified.  Beaty  v. 
Eadenhurst,   3   Ch.  Chamb.    (Can.)    344. 

60.  Eastern  B.  &  Structural  Co.  r. 
Worcester  Auditorium  Co.,  216  Mass. 
426,  103  N.  E.  913;  Henderson  V.  Her- 
rod,  23  Miss.  434. 

[a]  Decree  Nisi. — Upon  the  filing  of 
the  motion  and  proof  of  service  of 
notice  a  decree  nisi  is  entered  to  the 
effect  that  the  sale  will  be  confirmed 
unless  cause  be  shown  to  the  contrary 
within  a  stated  time.  Williamson  r. 
Berry,  8  How.  (U.  S.)  495,  546,  12 
L.  ed.  1170;  Coltrane  v.  Baltimore  B. 
&  L.  Assn.,   126  Fed.   839. 

61.  As  to  exceptions  to  report,  seo 
supra,  X,  F. 

62.  Ark. — Nash  r.  Delinquent  Lands, 
111  Ark.  158,  163  S.  W.  1147.  Ga. 
Oswald  V.  Johnson,  140  Ga.  62,  78 
S.  E.  333,  any  party  in  interest.  La. 
See  Monition' r.  Jolmson,  3  La.  Ann. 
656.  Miss. — Henderson  v.  Herrod,  23 
Miss.  434.  Va.— Carr  v.  Carr,  88  Va. 
735,  14  S.  E.  3GS. 

[a]  The  party  must  he  one  whose 
Interest  appears  by  the  records  of  tlu' 
court.  The  objection  must  be  made 
by  a  defendant  or  a  judgment  creditor 
who  has  a  lien  on  the  property  sold. 
In  re  Adair   (Del.),  99  Atl.  45. 

[b]  Either  party  may  object.    Low- 


man  V.  Funkhouscr  (W.  Va.),  90  S.  E. 
340. 

[e]  All  heir  is  not  estopped  to  ob- 
ject to  confirmation  of  an  administra- 
tor's sale  for  inadequacy  of  price, 
merely  because  hor  claim  of  title  to 
tlie  property  in  question  caused  the 
low  bid.  In  re  Bazzuro 's  Estate,  161 
Cal.  71,  118  Pac.  434. 

63.  Broadwater  v.  Eichards,  4  Mont. 
80,  2  Pac.  546  (any  person  interested 
in  the  estate  may  object  to  a  con- 
firmation of  the  administrator's  sale); 
Pruden  v.  Squarebriggs,  2  Terr.  L.  R. 
(Can.)   200. 

[a]  A  stockholder  in  an  insolvent 
corporation  may,  under  some  circum- 
stances, except  to  a  sale  of  the  prop- 
erty of  the  corporation  made  by  re- 
ceivers. Southern  Baltimore  Brick  & 
Tile  Co.  V.  Kirbv,  89  Md.  52,  42  Atl. 
913. 

64.  IMonition  r.  Johnson,  3  La.  Ann. 
656;  Griffith  v.  Hammond,  45  Md.  85. 
See  McCallum  r.  Chicago  T.  &  T.  Co., 
203  111.  142,  67  N.  E.  823. 

65.  Swafford  r.  Howard,  20  Ky.  L. 
Rep.  1793,  50  S.  W.  43. 

66.  Miss. — Conger  r.  Robinson,  4 
Smed.  &  M.  210.  Va.— Carr  v.  Carr, 
88  Ya.  735,  14  S.  E.  368.  W.  Va. 
Lowman    v.   Funkhouser,   90   S.    E.   340. 

67.  Richardson  v.  ChN'ings,  86  Md. 
663,  39  Atl.  100,  on  the  ground  of  the 
iiivali<lity  of  the  decree  of  sale.  But 
see  Rutland  Savings  Bank  r.  0 'Bryan, 
2  Neb.  (Unof.)  519,  89  N.  W.  377, 
where  it  was  held  that  a  mortgagor 
could  not  object  to  confirmation  be- 
cause the  order  of  sale  Avas  prema- 
ture. 

68.  As  to  objections  to  the  return 
or  report  of   sale,   see  supra,   XI,  F. 

69.  Conover  v.  Walling,  15  N.  J.  Eq. 
173. 

70.  Parrat    v.   Neligh,   7   Neb.  456. 
[a]     The  motion  must  set  forth  the 
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sale  on  its  own  motion  although  no  objection  has  been  filed/^ 

K.  Postponement  of  Confirmation.  —  A  petition  may  be  filed 
asking  a  postponement  of  the  confirmation,'^^ 

L.  Hearing  and  Determination.  —  Upon  a  hearing  for  the  pur- 
pose of  determining  whether  a  sale  will  be  confirmed,  it  is  the  duty  of 
the  court  to  inquire  into  the  manner  in  which  a  judicial  sale  is  made, 
and  to  hear  evidence  in  support  of  or  against  the  report.''^  It  is  usual 
practice  to  allow  either  party  to  read  ex  parte  affidavits/*  but  the  court 
may,  in  the  exercise  of  its  discretion,  require  depositions  to  be  taken  in 
whole  or  in  part  instead, ^^  or  it  may  refer  the  matter  to  one  of  its  com- 
missioners/^ The  hearing  is  limited  to  a  determination  whether  the 
sale  was  had  in  conformity  to  law,  and  whether  it  was  made  fairly  and 
in  good  faith.'^^ 

Wliether  the  sale  shall  be  confirmed  rests  in  the  sound  legal  discre- 
tion of  the  court  and  depends  upon  the  circumstances  of  each  ease.^^ 


grounds  upon  which  he  seeks  to  set 
aside  the  sale.  Parrat  v.  Neligh,  7 
Neb.  456. 

71.  MeCallum  r.  Chicago  Title  &  Tr. 
Co.,  203  111.  142,  67  N.  E.  823. 

72.  Houghton  v.  Mountain  Lake 
Land  Co.,  93  Va.  149,  24  S.  E.  920, 
and  to  suspend  proceedings  in  the  suit 
until  the  matters  set  up  in  the  petition 
have  been  adjudicated. 

[a]  On  the  filing  of  such  a  petition, 
rules  should  be  awarded  against  the 
parties  named  as  defendants,  and  an 
opportunity  given  the  parties  to  take 
depositions,  or  the  matter  may  be  re- 
ferred to  a  commissioner  to  take  evi- 
dence and  report.  If  the  parties  have 
proceeded  to  a  hearing  on  afiidavits 
without  objection,  the  appellate  court 
will  not  reverse  the  case  for  this  rea- 
son alone.  Houghton  v.  Mountain  Lake 
Land  Co.,  93  Va.  149,  24  S.  E.  920. 

73.  James  v.  Nease  (Tex.  Civ. 
App.),  69  S.  W.  110;  WeHs  v.  Mills,  22 
Tex.  302. 

fa]  Although  there  are  no  objec- 
tions to  the  report,  it  is  the  duty  of 
the  rourt  to  investigate  the  sale  and 
approve  or  reject  the  same  as  seems 
proper  to  it.  In  re  Assignment  of 
Citizens'  Stock  Bank,  86  Mo.  App.  14. 

74.  U.  S.— Savery  v.  Sypher,  6  Wall. 
157,  18  L.  ed.  822.  Va.— Eobertson  V. 
Smith,  94  Va.  250,  26  S.  E.  579,  64 
Am.  St.  Rep.  723.  W.  Va.— Hughes  v. 
Hamilton,  19  W.  Va.  366;  Kable  v. 
Mitchell,  9  W.  Va.  492,  517. 

75.  Robertson  v.  Smith,  94  Va.  250, 
26  S.  E.  579,  64  Am.  St.  Rep.  723; 
Hughes  &  Co.  v.  Hamilton,  19  W.  Va. 
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366;   Kable  v.  Mitchell,  9  W.  Va.  492, 
517. 

76.  Eobertson  v.  Smith,  94  Va.  250, 
26   S.   E.    579,   64   Am.   St.   Rep.    723. 

77.  Cal. — Bennallack  v.  Richards, 
125  Cal.  427,  58  Pac.  65;  In  re  Pear- 
son's Est.,  98  Cal.  603,  33  Pac.  451. 
N.  Y.— Bostwick  v.  Atkins,  3  N,  T. 
53.  Tex. — James  v.  Nease  (Tex,  Civ. 
App.),  69  S.  W.  110;  Hardin  v.  Smith, 
49  Tex.  420;  Hirshfield  V.  Davis,  43 
Tex.   155. 

[a]  Limits  of  Inquiry, — Ordinarily 
when  everything  has  been  regular,  the 
confirmation  is  a  mere  matter  of  form 
and  inquiry  on  the  hearing  extends 
no  further  than  to  see  that  the  order 
of  sale  has  been  complied  with  and 
that  the  sale  has  taken  place  as  the 
statute  requires.  But  when  the  ap- 
pointment and  q  jalification  of  the  ad- 
ministrator is  disputed  and  the  author- 
ity of  the  court  appointing  him  is  dis- 
puted, it  becomes  the  duty  of  the 
court,  wherein  the  ease  is  tried  as  if 
an  original  action,  to  determine  and 
adjudicate  the  questions  presented  to 
the  end  that  the  statute  shall  be  com- 
plied with.  Broadwater  v.  Richards,  4 
Mont.  80,  2  Pac.  546. 

[b]  In  Alabama  the  statute  limits 
the  court  to  consider  only  the  fairness 
of  the  sale,  adequacy  of  price,  and  the 
sufficiency  of  the  sureties.  Meadows  v. 
Meadows,  81  Ala.  451,  1  So.  29. 

78.  U,  S. — Pewabic  Min.  Co.  r.  Ma- 
son, 145  TJ.  S.  349,  12  Sup.  Ct.  887, 
36  L,  ed.  732;  Camden  v.  Mavhew,  129 
r.  S.  73,  9  Sup.  Ct.  246,  .32  L.  ed. 
608;    Milwaukee    R.    Co.    f.    Soutter,    5 
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It  depends  upon  the  state  of  facts  existing  at  the  date  of  the  sale,  not 
on  subsequent  events,^"  and  upon  the  evidence  before  the  court.*''  This 
discretion  must  l)e  exercised  in  accordance  with  the  establislied  prin- 
ciples of  law,''^  with  a  just  rep:ard  for  the  rights  of  all  concerned,-' 
and  if  an  injustice  will  be  inflicted  upon  a  party  not  in  default  the 
court  will  withhold  its  approval.'"'*     The  court  may  refuse  to  confirm 


Wall.  660,  18  L.  ed.  678;  Bidwcll  v. 
HufB,  1"6  Fefl.  174;  Nevada  Nickel 
Syndicate  r.  Nat.  Nickel  Co.,  103  Fed, 
391.  Ala.— Rov  v.  O'Neill,  168  Ala. 
354,  52  So.  946;  Eatman  v.  Eatman, 
83  Ala.  478,  3  So.  850;  Bland  r.  Bowie, 
53  Ala.  152.  Ark. — George  v.  Norwood, 
77  Ark.  216,  91  S.  W.  557,  113  Am. 
St.  Rep.  143;  Southwestern  Arkansas 
&  I.  T.  R.  Co.  V.  Hays,  63  Ark.  355, 
38  S.  W.  665;  State  Nat.  Bank  v. 
Neel,  53  Ark.  110,  13  S.  W.  700,  22 
Am.  St.  Rep.  185.  Cal. — In  re  Baz- 
zuro's  Estate,  161  Cal.  71,  118  Pac. 
434;  Dunn  r.  Dunn,  137  Cal.  51,  69 
Pac.  847.  Del.— Central  Trust  &  Sav- 
ings Co.  V.  Chester  County  Electric  Co., 
9  Del.  Ch.  123,  77  AtL  771.  D.  C. 
Parsons  v.  Little,  28  App.  Cas.  218; 
Rowland  r.  Munck,  15  App.  Cas.  403. 
Ga.— Hall  r.  Taylor,  133  Ga.  606,  66 
S.  E.  478;  Walters  r.  Hargrove,  61  Ga. 
267.  111.— Stivers  r.  Stivers,  236  HI. 
160,  86  N.  E.  209;  Abbott  r.  Beebe, 
226  HI.  417,  80  N.  E.  991,  117  Am. 
St.  Rep.  257;  Quiglev  r.  Breekenridge, 
180  HI.  627,  54  N.  E.  580;  Ayers  r. 
Baumgarten,  15  111.  444.  Kan.— Tay- 
lor r.  Hosiek,  13  Kan.  518.  Ky. 
Hughes  r.  Swope,  88  Ky.  254,  1  S.  W. 
394.  Miss. — Swofford  r.  Garmon,  51 
Miss.  348;  Henderson  r.  Herrod,  23 
Miss.  434.  Mo. — Desloge  r.  Tucker, 
196  Mo.  587,  94  S.  W.  283;  Wauchopo 
V.  McCormick,  158  Mo.  660,  59  S.  W. 
970.  Neb. — Roberts  r.  Robinson,  49 
Neb.  717,  68  N.  W.  1035,  59  .^nT.  St. 
Rep.  567.  N.  Y.— IMatter  of  Supt.  of 
Banks,  207  N.  Y.  11,  100  N.  E.  428; 
Attorney  General  r.  Continental  Life 
Ins.  Co.,  94  N.  Y.  199.  N.  C— Trull 
V.  Rice,  92  N.  C.  572.  Ohio.— Craig's 
Admx.  V.  Fox,  16  Ohio  563.  Pa.— 7»  ro 
De  Haven's  Appeal,  106  Pa.  612.  Tenn. 
Lasell  V.  Powell,  7  Coldw.  277.  Tex. 
Hirshfield  v.  Davis,  43  Tex.  155;  Wells 
V.  Mills.  22  Tex.  302;  Davis  r.  Stew- 
art, 4  Tex.  223.  Va.— Moore  r.  Trip- 
lett,  96  Va.  603,  32  S.  E.  50,  70  Am. 
St.  Rep.  882;  Carr  v.  Carr,  88  Va.  735, 
14  S.  E.  368;  Terrv  V.  Cole's  Exr.,  80 
Va.  695;  Brock  r. 'Rice,  27  Gratt.   (68 


Va.)  812.  W.  Va.— Lowman  v.  Funk- 
houser,  90  S.  E.  340;  Moran  v.  Clark, 
30  W.  Va.  358,  4  S.  E.  303,  8  Am. 
St.  Rep.  66;  Hughes  &  Co.  v.  Hamil- 
ton, 19  W.  Va.  366;  Beaty  v.  Veon, 
18  W.  Va.  291;  Marling  v.  Robrecht,  13 
W.  Va.  440. 

See  6  Standard  Proc.  572. 

[a]  Whether  the  property  is  sold 
for  a  price  disproportionate  to  its  value 
is  a  question  witliin  the  liiseretion  of 
the  court.  In  re  Scott's  Ivstate  (Cal.), 
157  Pac.  242. 

79.  Cal. — Dunn  r.  Dunn,  137  Cal.  51, 
69  Pac.  847.  Md.— Farmers'  Bank  v. 
Clarke,  28  Md.  145;  Tvson  r.  Miekle,  2 
Gill  376.  Pa.— McRee's  Estate,  6 
Phila.  75. 

80.  Md. — Connaughton  v.  Bernard, 
84  Md.  577,  36  Atl.  265.  Va.— Terry 
r.  Cole's  Exr.,  80  Va.  695.  W.  Va. 
Hughes  &  Co.  V.  Hamilton,  19  W.  Va. 
366. 

81.  Ala.— Roy  f.  O'Neill,  168  Ala. 
354,  52  So.  940;  Eatman  r.  Eatman,  83 
Ala.  478,  3  So.  850.  Ark.— George  v. 
Norwood,  77  Ark.  216,  91  S.  W.  557, 
113  Am.  St.  Rep.  143.  Cal.— 7/i  re  Baz- 
zuro's  Estate,  161  Cal.  71,  118  Pac. 
434;  Dunn  r.  Dunn,  137  Cal.  51,  69 
Pac.  847.  m.— Abbott  r.  Beebe,  226 
HI.  417,  80  N.  E.  991;  Wilson  v.  Ford, 
190  111.  614,  60  N.  E.  876;  Quigley 
7-.  Breekenridge,  180  HI.  627,  54  N.  E. 
580.  Va.— Moore  r.  Triplett,  96  Va. 
G03,  32  S.  E.  50,  70  Am.  St.  Rep.  882. 

82.  Dunn  r.  Dunn,  137  Cal.  51,  69 
Pac.  847;  Roudabush  r.  Miller,  32 
Gratt.   (73  Va.)   454. 

As  to  advertisement  generally,  see 
supra,  \1J. 

83.  Columbia  Paper  Bag  Co.  r.  Carr, 
116  Md.  541,  82  Atl.  442;  Kauffman 
r.  Walker,  9  Md.  229;  Penn  !".  Brewer, 

12  Gill    &    J.    (Md.)    113;    Hvman    v. 
Smith,   13   W.  Va.  744. 

[n]  Where  confirmation  has  been 
delayed  by  the  parties  for  such  an 
unreasonable  time,  tliat  the  purchaser, 
not  in  default,  will  suffer  loss,  the  sale 
will  not  be  confirmed.  Hyman  v.  Smitt, 

13  W.  Va.  744. 
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a  sale  for  any  reason  that  would  be  a  good  ground  for  setting  aside  tlie 
sale.**  It  may  refuse  to  confirm  even  though  the  letter  of  the  statute 
may  have  been  complied  with  in  giving  notice.®^  Ordinarily,  however, 
when  everything  has  been  regular,  confirmation  is  much  a  matter  of 
form.**^  ~\iere  inadequacy  of  price  is  generally  no  ground  for  disap- 
proving the  sale,*'  unless  so  gross  as  to  raise  a  presumption  of  fraud, 
or  shock  the  conscience.**  Nor  will  the  court  refuse  to  confirm  a  sale 
simply  because  of  an  advance  off'er,*^  unless  so  provided  by  statute.^" 


84.  Beaty  v.  Radenhurst,  3  Ch. 
Chamb.   (Can.)   344. 

[a]  It  is  no  valid  objection  to  con- 
firmation that  a  small  sum  of  money 
had  been  paid  on  the  judgment  after 
rendition.  Fisk  f.  Gulliford  (Neb.),  95 
N.  W.  494. 

As  to  grounds  for  setting  aside,  see 
infra,  XI 1,  D. 

[b]  Where  the  decree  of  sale  was 
reversed  before  confirmation  because 
the  amount  of  liens  adjudicated  were 
found  excessive  the  court  should  not 
confirm  the  sale.  George  f.  Wood,  94 
Miss.  268,  49  So.  147. 

85.  Van  Meter  v.  Van  Meter's  As- 
signee, 88  Ky.  448,  11  S.  W.  80,  289; 
Craig's   Admx.   v.  Fox,   16   Ohio   563. 

86.  Broadwater  v.  Eichards,  4  Mont. 
80,  2  Pae.  546. 

[a]  Confirmation  is  a  matter  of 
course,  and  of  right  unless  good  cause 
be  shown  against  it.  Redus  v.  Hayden, 
43  Miss.   614. 

87.  Ark. — Nix  v.  Draughan,  56  Ark. 
240,  19  S.  W.  669;  Fry  v.  Street,  44 
Ark.  502.  Cal.— Dunn  v.  Dunn,  137 
Cal.  51,  69  Pac.  847.  Del.— Central 
Trust  &  Sav.  Co.  f.  Chester  County 
Electric  Co.,  9  Del.  Ch.  123,  77  Atl. 
771.  lU.— Schulz  v.  Hasse,  227  111.  156, 
81  N.  E.  50;  Quick  v.  Collins,  197  111. 
391,  64  N.  E.  288.  Miss.— Redus  v. 
Hayden,  43  Miss.  614;  Mitchell  v.  Har- 
ris, 43  Miss.  314;  Henderson  v.  Herrod, 
23  Miss.  434.  N.  J.— Porch  v.  The 
Agnew  Co.,  66  N.  J.  Eq.  232,  57  Atl. 
726.  N.  Y.— Wilber  r.  Wilber,  119 
App.  Div.  740,  104  N.  Y.  Supp.  179. 

See  Parker  v.  Bluffton  Car  Wheel 
Co.,  108  Ala.  140,  18  So.  938;  Phillips 
V.  Benson,  82  Ala.  500,  2  So.  93. 

[a]  If  no  exceptions  are  taken  tq 
the  report,  the  court  may  confirm  it 
although  the  amount  realized  is  dis- 
proportionate to  its  value.  Cates  v. 
Johnson,   109   Ala.   126,   19  So.  416. 

[b]  Where  a  sale  was  made  subject 
to  the  court's  approval,  the  court  may 
refuse  to  confirm  the  sale  because  the 
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price  was  inadequate.  Merchants' 
Bank  v.  Moore,  68  Minn.  468,  71  N. 
W.  671. 

[e]  But  where  the  property  is  not 
sold  in  such  a  manner  as  to  bring  the 
highest  price  the  sale  will  be  held  in- 
valid on  the  application  of  the  party 
aggrieved.  Tatum  v.  Holliday,  59  Mo. 
422. 

[d]  Inadequacy  of  price  coupled 
with  the  fact  that  the  property  was 
sold  in  gross  instead  of  in  parcels, 
or  sold  in  such  a  manner  that  the 
full  value  could  not  be  realized  is 
ground  for  setting  aside  the  sale. 
Schroeder  v.  Young,  161  U.  S.  334,  16 
Sup.  Ct.  512,  40  L.  ed.  721. 

[e]  If  the  sheriff's  discretion  in 
selling  was  fairly  exercised  the  court 
will  not  set  the  sale  aside  because  the 
court  may  think  a  better  price  would 
have  been  rea^lized  by  a  different 
mode.  National  Bank  v.  Sprague,  20 
N.  J.  Eq.   159. 

[f]  In  Mississippi,  under  statute, 
the  court  may  refuse  confirmation  of 
a  judicial  sale  because  of  inadequacy 
of  price  where  the  party  objecting 
enters  into  a  bond  conditioned  that  the 
property  at  resale  will  bring  an  ad- 
vance of  15%  upon  the  former  sale. 
Allen  V.  Martin,  61  Miss.  78. 

88.  Cal.— Dunn  v.  Dunn,  137  Cal. 
51,  69  Pae.  847.  lU.— Schulz  v.  Hasse, 
227  111.  156,  81  N.  E.  50;  Quick  v. 
Collins,  197  111.  391,  64  N.  E.  288. 
Miss. — George  v.  Wood,  94  Miss.  268, 
49  So.  147;  Pattison  v.  Josselyn,  43 
Miss.  373.  Va.— Cole's  Heirs  v.  Cole's 
Exr.,  83  Va.  525,  5  S.  E.  673. 

Confirmation  as  curing  defects,  see 
infra,  XI,  O. 

89.  Bethea  i\  Bethea,  136  Ala.  584, 
34  So.  28,  of  $500.00. 

[a]  A  guaranty  that  the  property 
will  bring  ten  per  cent,  more  on  a  re- 
sale is  not  ground  for  refusing  to  con- 
firm the  sale.  Parker  v.  Bluffton  Car 
Wheel  Co.,  108  Ala.  140,  18  So.  938. 

90.  Estate   of  Leonis,   138   Cal.   194, 
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Fraiul,^^  or  mistake  to  tlie  dotrimcnt  of  the  owner  or  pnrfliaser,''^  may 
be  wroimds  for  withholding  confirmation,  as  may  be  negligence  or  mis- 
conduct in  any  person  connected  with  the  sale.^^  The  objection  that 
property  was  appraised  too  low  can  only  avail  where  fraud  has  been 
established.'" 

Confirmation  in  Part. —  The  court  may  confirm  a  sale  in  part  only."^ 
Imposing  Terms. —  Some  courts  holding  that  they  cannot  impose  terms 
upon  which  they  will  confirm  a  sale,  as  their  jurisdiction  is  limited 
merely  to  confirming  or  setting  aside  the  sale,®''  while  others  hold  that 
terms  may  be  imposed.®^  It  seems  that  there  may  be  a  conditional  con- 
firraaticn.'-*'^ 

M.  Order  of  Confirmation.  —  1.  In  General.  —  If  the  court  is 
satisfied  that  the  sale  has  been  regularly  and  fairly  conducted  it  should 
make  an  order  confirming  tlie  sale.''"''  Such  an  order  is  a  judicial  and 
not  a  ministerial  act.^  It  is  a  judgment  by  which  the  rights  of  the 
I)urehaser  are  fixed  and  determined  by  the  appropriate  tribunal,-  and 
possesses  the  same  force  and  effect  as  other  decrees  or  judgments.^ 


71  Pac.  171,  if  a  sum  exceeding  the 
amount  bid  by  ten  per  cent,  can  bo 
obtained  tiie  court  will  not  confirm  the 
sale. 

91.  Swofford  V.  Garmon,  51  Miss. 
348;  Hartley  &  Co.  r.  Rofife,  12  W.  Va, 
401. 

[a]  Collusion  between  defendant 
and  purchaser  to  sell  without  complain- 
ant's knowledge,  together  with  inade- 
quacy of  price  is  ground  for  setting 
aside  sale.  Pattison  v.  Josselyn,  43 
Miss.  373. 

92.  Hartley  &  Co.  f.  Eofife,  12  W. 
Ya.  401;  Hilleary  v,  Thompson,  11  W. 
Va.    113. 

93.  Swofford  v.  Garmon,  51  Miss. 
348;  Mitchell  v.  Harris,  43  Miss.  314; 
Pattison  r.  Josselyn,  43  Miss.  373. 

[a]  But  a  court  will  not  refuse  to 
confirm  on  motion  of  an  interested 
party  merely  to  protect  him  against 
the  results  of  his  own  negligence. 
where  he  is  under  no  disability.  Ab- 
bott V.  Beebe,  226  111.  417,  SO  N.  E. 
991;  Barling  v.  Peters,  134  111.  606,  25 
N.  E.  765. 

94.  Omaha  L.  &  T.  Co.  t".  Fitz- 
Patrick,  59  Neb.  303,  80  N.  W.  907; 
Ballou  r.  Sherwood,  58  Neb.  20,  78 
N.  W.  383. 

95.  Delaplaine  v.  Lawrence,  3  N.  Y. 
301. 

[a]  Whero  different  parcels  of  land 
have  been  sold,  tlie  court  may  deter- 
mine ijulcpoiiilciitly  in  each  case  wheth- 
er the  sale  of  the  particular  parcel 
shall    be    eonfijmed    or    vacated,    and 


may  thus  confirm  the  sale  in  part  and 
vacate  it  in  part.  Delaplaine  v.  Law- 
rence, 3  N.  Y.  301. 

96.  Kan. — Benz  r.  Hines,  3  Kan. 
390,  89  Am.  Dec.  594.  Md.— Kinnear 
V.  Lee,  28  Md.  488.  Miss.— See  Allen 
V.  Martin,  61  Miss.  78.  Neb.— Griffith 
V.  Jenkins,  50  Neb.  719,  70  N.  W. 
256;  Fitch  v.  Minshall,  15  Neb.  328, 
18  N.  W.  80;  Green  v.  State  Bank,  9 
Neb.  165,  2  N.  W.  228.  Ohio.— Ohio 
Life  Ins.  &  Trust  Co.  v.  Goodin,  10 
Ohio  St.  557. 

97.  State  Nat.  Bank  v.  Neel,  53 
Ark.  110,  13  S.  W.  700,  22  Am.  St 
Eep.  185,  as  that  the  bid  shall  be  in 
creased   to    a    certain   amount. 

98.  Thompson  v.  Tolmie,  2  Pet.  (U 
S.)  157,  7  L.  ed.  381,  wherein  the  sale 
became  absolute  on  payment  of  the  pur 
chase  price. 

99.  Bennallack  r.  Eichards,  1^5  Cal 
427,  433,  58  Pac.  65;  In  re  Pearson's 
Est.,  98  Cal.  603,  612,  33  Pac.  451 
Field  r.  Peeples,  ISO  111.  376,  54  N.  E 
304,  the  lack  of  such  formal  order  does 
not  render  sale  invalid. 

See  the  cases  cited  infra,  this  sec- 
tion. 

1.  Harrington  r.  Haves  County,  81 
Neb.  231,  115  N.  W.  "^773,  129  Am 
St.  Rep.  680. 

2.  Eedus  r.  Hayden,  43  Miss.  614; 
Henderson  r.  Herrod,  23  Miss.  434; 
Todd  r.  Gallego  :\[ills  INIfg.  Co.,  84  Va. 
5S6,  5  S.  E.  676;  Brock  v.  Rice,  27 
Gratt.    (68   Va.")    812,   816. 

3.  See   infra,  XI,  M,  4. 
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2.  Time  of  Entry.  —  The  order  of  confirmation  may  be  entered 
nunc  pro  tunc* 

3.  Form  and  Contents,  —  No  precise  form"  or  formal  entry"  is 
necessary,  but  it  is  sufficient  if  it  can  be  gathered  from  the  whole 
record  that  the  court  sanctions  the  sale. 

4.  Conclusiveness.  —  An  order  of  confirmation  has  the  same  force 
and  effect  as  any  other  final  decree  or  judgment.^  It  is  final  and  con- 
clusive, until  reversed,  unless  vacated  for  fraud  or  other  matter  which 
would  render  it  void,^  and  it  cannot  be  collaterally  impeached.^    The 


4.  Eeid  v.  Morton,  119  111.  118,  6 
N.  E.  414;  Campbell  v.  Farley,  158  N. 
C.  42,  73  S.  E.  103. 

5.  Ala. — Worthington  V.  MeEoberts, 
9  Ala.  297.  Ark.— Miller  v.  Henry,  105 
Ark.  261,  150  S.  W.  700,  Ann.  Cas. 
1914D,  754.  Mo. — Agan  v.  Shannon, 
103  Mo.  661,  15  S.  W.  757.  Okla. 
Threadgill  v.  Coleord,  16  Okla.  447,  85 
Pac.  703.  Tex.— Moody  r.  Butler,  63 
Tex.  210;  Eobertson  v.  Johnson,  57  Tex, 
62;  Neill  v.  Cody,  26  Tex,  286;  Pendle- 
ton V.  Shaw,  18  Tex,  Civ.  App.  439, 
44  S.  W.  1002. 

See  also  6  Standard  Proc.  572. 
Form  of  order  of  confirmation,  see  9 
Standard  Proc.  751. 

[a]  Any  action  of  the  court  in 
recognition  of  the  validity  of  the  sale 
is  as  good  as  a  formal  confirmation. 
Eedus  V.  Hay  den,  43  Miss.  614;  Conger 
r.  Eobinson,*4  Smed.  &  M.  (Miss.)  210, 
221. 

[b]  An  order  of  the  court  directing 
a  deed  to  be  made  to  lands  sold  under 
an  order  or  decree  is  a  virtual  con- 
firmation of  the  sale.  Livingston  v. 
Cochran,  33  Ark.  294;  Valle  v.  Fleming, 
19  Mo.  4.54,  61   Am.  Dee.  566. 

[c]  Approval  of  the  report  is  a  suf- 
ficient confirmation  of  the  sale.  Pen- 
dleton f.  Shaw,  18  Tex.  Civ.  App.  439, 
44  S.  W.  1002. 

[d]  The  decree  of  confirmation  can- 
not go  beyond  the  decree  directing  the 
sale,  but  is  restricted  thereby.  State 
V.  Mercantile  Bank,  95  Tenn.  212,  31 
S.  W.  989. 

[e]  The  reasons  governing  the  court 
in  confirming  or  rejecting  a  sale  need 
not  be  placed  on  record.  Davis  v. 
Stewart,  4  Tex.  223. 

6.  Carey  r.  West,  139  Mo.  146,  40 
S.  W.  661;  Henry  r.  McKerlie,  78  Mo. 
416;  Grayson  v.  Weddle,  63  Mo.  523; 
A'alle  V.  Fleming,  19  Mo.  454,  61  Am. 
Bee.    566;    Moody    v.    Butler,    63    Tex. 
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210;  Neill  v.  Cody,  26  Tex.  286;  Berry- 
man  V.  Biddle,  48  Tex.  Civ.  App.  624, 
107  S.  W.  922;  Corley  v.  Anderson,  5 
Tex.  Civ.  App.  213,  23  S.  W.  839.  See 
Simmons  v-.  Blanchard,  46  Tex.  266, 

7.  Ark,— Bank  of  Pine  Bluff  v.  Levi, 
90  Ark.  166,  118  S.  W.  250.  Miss. 
Henderson  v.  Herrod,  23  Miss.  424.  Va. 
Allison  V.  Allison,  88  Va.  328,  13  S.  E. 
549;  Todd  v.  Gallego  Mills  Mfg.  Co., 
84  Va.  586,  5  S.  E.  676;  Terry  v.  Cole's 
Exr.,  80  Va.  695;  Brock  V.  Eice,  27 
Gratt.  (68  Va.)  812. 

[a]  A  decree  of  confirmation 
founded  on  a  false  report  of  sale  may 
be  impeached  by  an  interested  party 
guiltless  of  fraud  or  neglect.  Spring- 
ston  V.  Morris,  47  W.  Va.  50,  34  S.  E. 
766. 

As  to  judgments  generally,  see  the 
title   "Judgments." 

8.  Alaska. — Ebner  v.  Held,  2  Alaska 
600.  Cal. — Hammond  v.  Cailleaud,  HI 
Cal.  206,  43  Pac.  607,  52  Am.  St.  Eep, 
167.  Md, — Brown  v.  Gilmor's  Exrs.,  8 
Md.  322.  Minn.— See  Tn  re  Shea,  57 
Minn.  415,  59  N.  W.  494.  Miss.— Bland 
V.  Muncaster,  24  Miss.  62,  57  Am.  Dec. 
162.  Neb.— Watson  v.  Tremble,  33  Neb. 
450,  50  N.  W.  331,  29  Am.  St.  Eep. 
492.  N.  D.— Dakota  Inv.  Co.  v.  Sul- 
livan, 9  N.  D.  303,  83  N.  W.  233,  81 
Am.  St.  Eep.  584.  R,  I. — Andrews  V. 
Goff,  17  E.  L  205,  21  Atl.  347. 

fa]  Where  no  exceptions  have  been 
made  to  the  report  within  the  statutory 
period  the  order  of  approval  and  con- 
firmation form  a  conclusive  bar  to  fur- 
ther litigation  concerning  such  approv- 
al and  confirmation.  Davies  v.  Gibbs, 
174  111.  272,  51  N.  E.  220. 

[b]  A  recital  in  an  order  of  con- 
firmation that  the  matter  was  heard  be- 
fore the  date  set  for  the  hearing  by 
consent  of  the  parties  is  conclusive  of 
that  fact.  Smith  v.  Huffman,  132  N. 
C.  600,  44  S.  E.  113. 

9.  See  infra,  XIX. 
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order  of  confirmation  adjudicates  only  the  regularity  of  the  proceed- 
ings under  the  order  of  sale,^°  and  is  not  conclusive  either  as  to  the 
jurisdiction  of  the  court/^  or  the  regularity  of  any  prior  proceeding.'- 

N.  Review.  —  1.  By  Motion  for  New  Trial.  —  It  seems  that  the 
proceeding  ])y  motion  for  a  new  trial  is  not  applicable  to  an  order  re- 
fusing to  confirm  a  sale." 

2.    By  Appeal.  —  A  decree  confirming,"  or  refusing    to    confirm, 


10.  Burrell  r.  Chicago,  M.  &  St,  P. 
R.  Co.,  43  Minn.  363,  45  N.  W.  849; 
Dawson  v.  Holmes,  30  Minn.  107,  14 
N.  W.  462;  Kampman  r.  Nieewaner, 
60  Neb.  208.  82  N.  W.  623;  McKeighan 
r.  Hopkins,  19  Neb.  33,  26  N.  W.  614; 
Taylor  v.  Courtney,  15  Neb,  190,  16  N. 
W.  842. 

[a]  Matters  Adjudicated.— (1)  The 
statute  provides  that  if  it  appears  to 
the  court  that  the  sale  was  legally 
made  and  fairly  conducted,  that  the 
sum  bid  was  not  aisproportionate  to 
the  value  of  the  property  the  court 
shall  confirm  such  sale.  The  order  ad- 
judicates these  facts  alone.  It  passes 
on  nothing  else  and  is  not  proof  of 
anv  prior  proceeding.  Dawson  V. 
Helmes,  30  Minn.  107,  14  N.  W.  462, 
approved  in  Burrell  f.  Chicago,  M.  & 
iSt.  P.  Ry.  Co.,  43  Minn.  363,  45  N.  W. 
849.  (2)  Confirmation  simply  adjudi- 
cates that  the  property  brought  the 
highest  price  that  could  be  obtained. 
Koegel  V.  Koegel,  83  N.  J.  Eq.  179,  89 
Atl.  861.  (3)  The  report  of  the  trus- 
tee, when  confirmed,  is  conclusive  as 
to  the  terms  of  the  sale.  Brown  f. 
Wallace,  2  Bland  (Md.)  585. 

[b]  The  confirmation  applies  mere- 
ly to  the  regularity  of  the  proceed- 
ings. It  has  no  relation  to  such 
grounds  for  equitable  relief  as  were 
unknown  to  the  parties  and  to  tho 
court  at  the  time  the  order  was  en- 
tered. Kampman  r.  Nicewaner,  60  Neb. 
208,  82  N.  W.  623;  McKoighan  v.  Hop- 
kins, 19  Neb.  33,  26  N.  W.  614;  Taylor 
V.  Courtney,  15  Neb.  190,  16  N.  W. 
842. 

fc]  The  confirmation  is  conclusive 
upon  all  persons  bound  by  that  de- 
cree that  the  terms  of  the  decree  of 
sale  were  complied  with.  Hcinroth  v. 
Griffin,  149  HI.  App.  103;  Price  v. 
Springfield  R.  E.  Assn.,  101  IVfo.  107, 
14  S.  W.  57,  20  Am.  St.  Rep.  595; 
Hughes  r.  McDivitt,  102  Mo.  77,  14 
S.  W,  660,  15  S.  W.  756. 

[d]    Not   conclusive  as  to   constitu- 


tionality of  law  governing  the  pro- 
ceedings. Embury  v.  Conner,  3  N.  Y. 
511,  53  Am.  Dec.  325. 

11.  .Jeter  v.  Hewitt,  22  How.  (U.  S.) 
352,  16  L.  ed.  345;  Chase  v.  Ross,  36 
Wis.   267. 

[a]  A  confirmation  is  conclusive 
where  the  record  does  not  affirmatively 
show  that  the  jurisdiction  did  not  at- 
tach. Butler  V.  Stephens,  77  Tex.  599, 
14  S.  W.  202. 

12.  Burrell  r.  Chicago,  M.  &  St.  P. 
R.  Co.,  43  Minn.  363,  45  N.  W.  849; 
Dawson  v.  Helmes,  30  Minn.  107,  14 
N.  W.  462;  Chase  v.  Ross,  36  Wis. 
267. 

13.  In  re  Richards'  Estate,  139  Cal. 
72,  72  Pac.  633,  concurring  opinion  of 
McFarland  and  Henshaw. 

14.  Ala. — McQueen  r.  Grigsby,  152 
Ala.  656,  44  So.  961;  Kellam  r.  Rich- 
urds,  56  Ala.  238;  Field  v.  Gamble, 
47  Ala.  443.  Ark,— State  Nat.  Bank 
r.  Neel,  53  Ark.  110,  13  S.  W.  700, 
22  Am.  St.  Rep.  185.  Cal.— Z«  re 
Estate  of  Bell,  125  Cal.  539,  58  Pac. 
153;  Hammond  V.  Cailleaud,  111  Cal. 
206,  43  Pac.  607,  52  Am.  St.  Rep.  167. 
Idaho. — McGregor  v.  Jensen,  18  Idaho 
320,  109  Pac.  729.  HI. — Barnes  v.  Hen- 
shaw, 226  111.  605,  80  N.  E.  1076;  Quig- 
loy  r.  Breckenridge,  180  111.  627,  54 
N.  E.  580.  See  Barling  f.  Peters,  134 
111.  606,  25  N.  E.  765;  Ex  parte  Guern- 
sey, 21  111.  443;  Ayers  V.  Baumgarten, 
15  111.  444.  Ky.— Ramev  f.  Francis, 
Day  &  Co.,  169  Kv.  469,  84  S.  W. 
380;  Carter  r.  Crow's  Admr.,  130  Ky. 
41,  112  S.  W.  1098;  Dawson  v.  Litsey, 
10  Bush  408;  Allen  v.  Graves,  3  Bush 
491;  Underwood's  Admr.  V.  Cartwright, 
20  Kv.  L.  Rep.  809,  47  S.  W.  5S». 
Mo,— Desloge  v.  Tucker,  196  Mo.  5S7, 
94  S.  W.  283;  Rogers  r.  Johnson,  125 
Mo.  202,  28  S.  W.  635;  Noland  r.  Bar- 
rett, 122  Mo.  181,  188,  26  S.  W.  692, 
43  Am.  St.  Rep.  572;  Henrv  v.  Mc- 
Kerlie,  78  Mo.  416;  Tutt  r.  Boyer,  51 
Mo.  425,  431;  McVev  v.  McVey,  51  Mo, 
406.     N.    D.— Dakota    Tnv.    Co.    r.   Sul- 
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a  sale^^  is  a  final  order  from  which  an  appeal  may  be  taken. 

Who  May  Appeal. —  Any  party  may  appeal  from  a  refusal  to  con- 
firm a  sale  and  order  a  resale.^"  A  purchaser  at  a  judicial  sale  is  a 
quasi  party  to  the  suit  in  which  he  purchases/^  and  may  appeal  from 
an  order  confirming  or  refusing  to  confirm  the  sale  to  him/^  as  may  his 
assignee.^^  But  a  commissioner  appointed  to  sell  is  not  a  party  to  the 
action  and  has  no  such  interest  as  will  give  him  the  right  of  appeal.^'* 

Hearing  and  Decision.  —  The  appellate  court  will  not  disturb  the  dis- 
cretion vested  in  the  lower  court  unless  there  has  been  an  abuse  there- 
of.-^      The    decree    authorizing    the    sale     is     not     open     for     re- 


livan,  9  N.  D.  303,  83  N.  W.  233,  81 
Am.  St.  Rep.  584.  OMo. — Reeves  v. 
Skenett,  13  Ohio  St.  574;  Kern's  Admr. 
V.  Foster,  16  Ohio  274.  Pa.— Snodgrass ' 
Appeal,  96  Pa.  420,  where  an  appeal 
from  an  order  of  sale  was  disallowed 
because  of  the  fact  that  the  whole 
proceeding  could  be  reviewed  on  ap- 
peal from  final  confirmation.  Tex. 
Hirshfield  V.  Davis,  43  Tex.  155.  But 
see  Wells  t:  Mills,  22  Tex.  302;  Yerby 
V.  Hill,  16  Tex.  377,  381.  W.  Va. 
Dick  V.  Robinson,  19  W.  Va.  159;  Mar- 
ling V.  Robrecht,  13  W.  Va.  440;  Kable 
V.  Mitchell,  9  W.  Va.  492.  Wis.— Down- 
er V.  Cross,  2  Wis.  371;  Strong  V.  Cat- 
ton,  1  Wis.  471. 

As  to  objections  to  confirmation,  see 
infra,  XI,  J_ 

[a]  Confinnation  of  Private  Sale. 
An  appeal  lies  from  an  order,  decree, 
or  judgment  confirming  a  sale  of  real 
estate  at  private  sale  by  an  assignee 
or  trustee  under  the  insolvency  laws. 
Browns  v.  Wallace,  60  Ohio  St.  177, 
53  N.  E.  957.  See  Aultman,  Miller  & 
Co.   f.   Seiberling,   31   Ohio   St.   201. 

15.  Cal. — Estate  of  Leonis,  138  Cal. 
194,  71  Pac.  171;  Dunn  r.  Dunn,  137 
Cal.  51,  69  Pac.  847.  Idaho.— Estate 
of  Christensen,  15  Idaho  692,  99  Pac. 
829.  HI. — Barnes  V.  Henshaw,  226  111. 
605,  80  N.  E.  1076;  Quigley  v.  Brecken- 
ridge,  180  111.  627,  54  N.  E.  580.  Ky. 
Ramev  v.  Francis,  Day  &  Co.,  169  Ky. 
469,  184  S.  W.  380.  S.  C— State  v. 
Burnside,  33.  S.  C.  276,  11  S.  E.  787. 
Tex.— Hirshfield  v.  Davis,  43  Tax.  155; 
Davis    V.   Stewart,  4  Tex.   223. 

[a]  A  writ  of  error  will  lie  to  re- 
view an  order  of  the  probate  court 
disapproving  a  guardian 's  report  of  a 
sale  of  the  ward 's  property.  McCal- 
lum  r.  Chicago  Title  &  Trust  Co.,  203 
111.  142,  67  N.  E.   823. 

16.  Todd  V.  Gallego  Mills  Mfg.  Co., 
84  Va.  586,  5  S.  E.  676. 
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[a]  A  devisee  under  a  wiU  may  ap- 
peal from  an  order  approving  or  dis- 
approving an  administrator 's  sale.  In 
re  Divine   (N.  J,  Eq.),  46  Atl.  649. 

17.  Newland  v.  Gaines,  1  Heisk. 
(Tenn.)  720;  Turnbull  v.  Mann,  99  Va. 
41,  37  S.  E.  288;  Robertson  v.  Smith, 
94  Va.  250,  26  S.  E.  579,  64  Am.  St. 
Rep.  723;  Carr  v.  Carr,  88  Va.  735,  14 
S.  E.  368;  Shirley  v.  Rice,  79  Va.  442. 

18.  U.  S. — Blossom  r.  Milwaukee, 
etc.  R.  Co.,  1  Wall.  655,  18  L.  ed. 
43;  Magann  v.  Segal,  92  Fed.  252,  34 
C.  C.  A.  323.  Cal.— Dunn  v.  Dunn,  137 
Cal.  51,  69  Pac.  847.  111.— Stivers  V. 
Stivers,  236  HI.  160,  86  N.  E.  209. 
Ky.— Allen  v.  Graves,  3  Bush  491.  Tex. 
Hirshfield  v.  Davis,  43  Tex.  155.  Va. 
Turnbull  v.  Mann,  99  Va.  41,  37  S.  E. 
288;  Todd  v.  Gallego  Mills  Co.,  84  Va. 
586,  5  S.  E.  676. 

[a]  In  Missouri,  the  purchaser  at  a 
partition  sale  is  not  given  the  right 
by  statute  to  appeal  from  the  refusal 
of  the  court  to  confirm  the  sale.  Thom- 
as V.  Elliott,  215  Mo.  598,  605,  114 
S.  W.  987. 

fb]  One  who  has  failed  to  comply 
with  the  terms  of  the  first  sale,  and 
at  a  resale  attsmpts  to  bid  through  an 
agent  cannot  appeal  from  a  decree  con- 
firming a  sale  to  another  person.  Hil- 
dreth  v.  Turner,  89  Va.  858,  17  S.  E. 
471. 

19.  Newland  v.  Gaines,  1  Heisk. 
(Tenn.)    720. 

20.  Summerlin  v.  Morrisey,  168  N. 
C.  409,  84  S.  E.  689. 

21.  Ark.— Bank  of  Pine  Bluff  v. 
Levi,  90  Ark.  166,  118  S.  W.  250;  Cul- 
ver Lumber  &  Mfg.  Co.  v.  Culver,  81 
Ark.  102,  99  S.  W.  391,  118  Am.  St. 
Rep.  17.  Cal. — In  re  Bazzuro's  Estate, 
161  Cal.  71,  118  Pac.  434.  D.  C— Row- 
land V.  Munck,  15  App.  Cas.  403.     111. 
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view,"  and  ohjectlons  to  the  confirmation  not  urged  in  the  lower  court 
cannot  avail  in  the  appellate  court. -^ 

0.  Effect  of  Confirmation.  —  The  confirmation  of  a  judicial  sale 
completes  the  sale,-*  and  relates  back  to  the  date  of  sale,^^  but  in  the 
case  of  real  estate,  it  vests  merely  an  equitable,  not  a  legal,  title  in 
the  purchaser.'"  In  the  case  of  personalty  however,  the  confinimtion, 
when  no  lien  is  retained,  vests  a  good  and  valid  title  in  the  purchaser.-^ 
Confirmation  cures  all  non-jurisdictional  irregularities,-^  and  validates 


Slack  V.  Cooper,  219  111.  138,  76  N.  E. 
84;  Sowards  v.  Pritchett,  37  111.  517. 
Kan. — Townsend  v.  Johnson,  10  Kan. 
App.  547,  63  Pac.  25.  Minn.— Mer- 
chants' Bank  v.  Moore,  68  Minn.  468, 
71  N.  W.  671.  Mo. — Wauehope  v.  Mc- 
Cormick,  158  Mo.  660,  59  S.  W.  970. 
N.  Y.—In  re  Supt.  of  Banks,  207  N.  Y. 
11,  100  N.  E.  428.  Tex.— llirshfield  r. 
Davis,  43  Tex.  155.  W.  Va.— Kable 
V.  Mitchell,   9   W.   Va.  492. 

22.  See   12  Standard  Pkoc.  841. 

23.  Philadelphia  Mortgage  &  Trust 
Co.  f.  Mockett,  55  Neb.  323,  75  N.  W. 
845;  Creighton  University  f.  Kiley,  50 
Neb.  341,  69  N.  W.  943;  Creighton  Uni- 
versity v.  Mulvihill,  49  Neb.  577,  68 
N.  W.  931;  Burkett  v.  Clark,  46  Neb. 
466,  64  N.  W.  1113;  Ecklund  V.  Wil- 
lis, 44  Neb.  129,  62  N.  W.  493;  John- 
son V.  Bemis,  7  Neb.  224. 

24.  Cromwell's  Heirs  v.  Mason's 
Heirs,  2  Bush  (Kv.)  439;  Thornton  v. 
McGrath,  1  Duv.  (Ky.)  349;  Young  v. 
Thompson,  2  Coldvv.  (Tenn.)  596;  12 
Standard  Proc.  839. 

25.  U.  S. — Nevada  Nickel  Syndicate 
V.  Nat.  Nickel  Co.,  103  Fed.  391.  Ala. 
Tennessee  Coal,  Iron  &  K.  Co.  r.  Gard- 
ner, 131  Ala.  599,  32  So.  622;  Haralson 
V.  George's  Exr.,  56  Ala.  295;  Brown 
V.  Isbell,  11  Ala.  1009.  Del.— Caulk  r. 
Caulk,  3  lloust.  81.  Kan.— Missouri 
Valley  Land  Co.  v.  Barwiek,  50  Kan. 
57,  31  Pac.  685;  Galbreath  v.  Drought, 
29  Kan.  711,  717.  Ky.— Hughes  r. 
Swope,  88  Ky.  254,  1  S.  W.  394;  Ncal 
r.  Louisville,  6  Ky.  L.  Eep.  300.  Md. 
Wagner  r.  Cohen,  6  Gill  97,  46  Am. 
Dec.  660.  Neb. — Clark  &  L.  Tnv.  Co. 
r.  Way,  52  Neb.  204,  71  N.  W.  1021. 
Ohio.— Jashenosky  r.  Volrath,  59  Ohio 
St.  540,  53  N.  E.  46,  69  Am.  St.  Eep. 
786.  S.  C— Connor  r.  McCoy,  83  S.  C. 
165,  65  S.  E.  257.  Tex.— Edwards  v. 
Gill,  5  Tex.  Civ.  App.  203,  23  S.  W. 
742.  Va.— Terry  r.  Cole's  Exr.,  80  \a.. 
695;  Evans  r.  "^Spurgin,  6  Gratt.  (47 
Va.)  107,  52  Am.  Dee.  105;  Taylor  V. 
Cooper,    10    Leigh     (37    Va.)     317,    34 


Am.  Dec.  737.  W.  Va.— Cale's  Admr. 
(.  Shaw,  33  W.  Va.  299,  10  S.  E.  637. 
Eng. — Anson  f.  Towgood,  1  Jacob  & 
Walk.  637,  37   Eng.  Reprint  511. 

Contra,  Rogers  v.  Rogers,  101  Tenn. 
428,  47  S.  W.  701. 

26.  U.  S.—In  re  Burr  Mfg.  &  Sup- 
ply Co.,  217  Fed.  16,  133  C.  C.  A. 
126,  reversing  209  Fed.  138;  Stang  v. 
Redden,  28  Fed.  11.  Cal.— Scarf  v. 
Aldrich,  97  Cal.  300,  32  Pac.  324,  33 
Am.  St.  Rep.  190.  Mo.— Henry  f.  Mc- 
Kerlie,  78  Mo.  416.  Tenn.— Camp  t\ 
Riddle,  128  Tenn.  294,  160  S.  W.  844; 
Webster  r.  Hill,  3  Sneed  333.  See  Grif- 
fith  V.   Philips,   9   Lea   417. 

See  12  Standard  Proc.  841. 

[a]  The  legal  title  does  not  vest 
until  after  a  deed  is  mad 3  by  the  mas- 
tor,  or  until  after  the  lapse  of  a  rea- 
sonable time  after  he  is  ordered  to 
make  the  deed  and  he  has  failed  to 
do  so.  Camp  v.  Riddle,  128  T?nn.  294, 
160  S.  W.  844,  Ann.  Cas.  1915C,  145. 
See  Griffith  v.  Philips,  9  Lea  (Tenn.) 
417.     See  12  Standard  Proc.  841. 

27.  Young  V.  Thompson,  2  Coldw. 
(Tenn.)   596. 

28.  U.  S.—In  re  Burr  Mfg.  &  Sup- 
ply Co.,  217  Fed.  16,  133  C.  C.  A.  126, 
■Kvcrsing  209  Fed.  138;  Nevada  Nickel 
Syndicate  r.  Nat.  Nickel  Co.,  103  Fed. 
;!!il.  Ala. — Morring  r.  Tipton,  126  Ala. 
350,  28  So.  562;  Cargile  r.  Ragan.  65  Ala. 
287;  Kellam  r.  Richards,  56  Ala.  238; 
Doe  ex  de>n.  Hmlgens  r.  Jackson,  51 
Ala.  514.  Ark. — Ncclv  v.  Lee  Wilson 
Sc  Co.,  190  S.  W.  431;  Gleason  r.  Boone, 
123  Ark.  523,  185  S.  W.  1093;  Bank 
of  Pine  Bluff  r.  Levi,  90  Ark.  166,  118 
S.  W.  250;  Alexander  v.  Hardin,  54 
Ark.  480,  16  S.  W.  264;  Fleming  r. 
Johnson,  26  Ark.  421.  Ind. — Hammann 
r.  Mink,  99  ind.  279.  Kan.— Frazier 
r.  Jenkins,  64  Kan.  615,  6S  Pac.  24, 
57  L.  R.  A.  575.  Mich. — Coon  v.  Fry, 
6  Mich.  506.  Minn. — Bottineau  r.  Aetna 
Life  Ins.  Co.,  31  Minn.  125,  16  N.  W. 
849.  Mo. — Blickensderffer  v.  Hanna, 
231    Mo.    93,    132    S.    W.    678.      Mont. 
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Plains  L.  &  I.  Co.  r.  Lynch,  3S  Mont. 
271,  99  Pae.  S-17,  129  '  Am.  St.  Eep. 
645.  Neb.— Watson  r.  Tremble,  33  Neb. 
450,  50  N.  W.  331,  29  Am.  St.  Rep. 
492;  McKeighan  r.  Hopkins,  19  Neb. 
33,  26  N.  W.  614;  Neligh  r.  Keene,  16 
Neb.  407,  20  N.  W.  277.  N.  D.— Dakota 
Inv.  Co.  r.  Sullivan,  9  N.  D.  303,  83 
N.  W.  233,  81  Am.  St.  Rep.  584.  Ohio. 
Mechanic's  Savings  &  Bldg.  L.  Assn. 
r.  O 'Conner,  29  Ohio  St.  651.  Pa. 
Smith  V.  Wildman,  178  Pa.  245,  35 
Atl.  1047,  56  Am.  St.  Rep.  760,  36  L. 
R.  A.  834;  Potts  v.  Wright,  82  Pa. 
498.  S.  C— Connor  v.  McCoy,  83  S.  C. 
165,  65  S.  E.  257.  Tex.— Brown  v. 
Christie,  27  Tex.  73,  84  Am.  Dee.  607; 
Altgelt  V.  Merwitz,  37  Tex.  Civ.  App. 
397,  83  S.  W.  891.  Va.— Robertson  r. 
Smith,  94  Va.  250,  26  S.  E.  579,  64  Am. 
St.  Rep.  723;  Langyher  v.  Patterson, 
77  Va.  470;  Daniel  v.  Leitch,  13  Gratt. 
(54  Va.)  195.  Wash.— Prince  v.  Mott- 
man,  84  Wash.  287,  146  Pac.  841;  Mil- 
ler V.  Winslow,  70  Wash.  401,  126  Pae. 
906.  W.  Va. — Castleman  v.  Castleman, 
67  W.  Va.  407,  68  S.  E.  34;  Klapneck 
f.  Keltz,  50  W.  Va.  331,  40  S.  E.  570. 
See   12  Standakd  Proc.  839. 

[a]  Substance. — The  order  confirm- 
ing  the  sale  cures  nothing  of  substance. 
Frazier  f.  Jeakins,  64  Kan.  615,  68 
Pac.  24,  57  L.  R.  A.  575. 

[b]  Confirmation  raises  a  presump- 
tion of  regularity  in  the  sale  which 
must  prevail  where  the  evidence  at- 
tacking it  is  conflicting.  Du  Hadway 
V.  Driver,  75  Ark.  9,  86  S.  W.  807; 
Bartlev's  Heirs  v.  Harris,  70  Tex.  181, 
7  S.  W.  797. 

[c]  Confirmation  of  the  sale  will 
cure  such  irregularities  as  (1)  a  failure 
of  the  decree  to  state  the  terms  of 
sale  (Plains  L.  &  I.  Co.  v.  Lynch,  38 
Mont.  271,  99  Pac.  847,  129  Am.  St. 
Eep.  645),  (2)  an  omission  to  give 
notice  of  application  for  the  sale 
(Apel  V.  Kelsey,  47  Ark.  413,  2  S.  W. 
102),  (3)  a  failure  to  have  lands  ap- 
praised (Apel  V.  Kelsey,  47  Ark.  413, 
2  S.  W.  102);  Neligh  v.  Keene,  16  Neb. 
407,  20  N.  W.  277),  (4)  a  failure  to 
give  the  notice  required  by  law  (Miss. 
Hanks  v.  Neal,  44  Miss.  212;  Bland  r. 
Muncaster,  24  Miss.  62,  57  Am.  Dec. 
162;  Minor  v.  Natchez,  4  Smed.  &  M. 
602,  43  Am.  Dec.  488.  Mo.— Robbins 
V.  Boulware,  190  Mo.  33,  88  S.  W.  674, 
109    Am.    St.    Rep.     746;     Jackson     v. 
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Magruder,  51  Mo.  55.  Neb. — Bresee 
r.  Preston,  91  Neb.  174,  135  N.  W. 
544,  where  twenty-nine  days'  notice 
was  given  instead  of  thirty),  or  (5) 
to  properly  advertise  the  sale  (Nevada 
Nickel  Syndicate  i\  Nat.  Nickel  Co., 
103  Fed.  391;  Apel  f.  Kelsey,  47  Ark. 
413,  2  S.  W.  102),  (6)  a  mistake  in 
the  advertisement  which  is  not  mis- 
leading (Neff  V.  Elder,  84  Ark.  277, 
105  S.  W.  260,  120  Am.  St.  Rep.  67), 
(7)  a  failure  to  take  security  for  the 
purchase  money  (Wilkerson  v.  Allen, 
67  Mo.  502),  (8)  an  omission  of  a 
verification  of  the  report  (Mayer  v. 
Wick,  15  Ohio  St.  548),  (9)  irregular- 
ities in  the  appraisement  (U.  S. — Blan- 
ton  V.  Kentucky  Distilleries  &  Ware- 
house Co.,  120  Fed.  318.  Mo.— Noland 
V.  Barrett,  122  Mo.  181,  26  S.  W.  692, 
43  Am.  St.  Rep.  572;  McVey  v.  Mc- 
Vey,  51  Mo.  406,  Neb.— Watson  v. 
Tromble,  33  Neb.  450,  50  N.  W.  331, 
29  Am.  St.  Rep.  492.  Ohio. — Mayer  v. 
Wick,  15  Ohio  St.  548),  (10)  a  sale 
on  different  terms  (Robertson  v.  Smith, 
94  Va.  250,  26  S.  E.  579,  64  Am.  St. 
Rep.  723;  Langyher  v.  Patterson,  77 
Va.  470),  (11)  in  different  order 
(Emery  v.  Vroman,  19  Wis.  689,  88 
Am.  Dec.  726),  (12)  in  a  different  man- 
ner (Blickensderffer  v.  Hanna,  231  Mo. 
93,  132  S.  W.  678  [a  public  sale  where 
a  private  sale  was  directed] ;  Klap- 
neck V.  Keltz,  50  W.  Va.  331,  40  S.  E. 
570  [private  sale  when  a  public  sale 
is  directed]),  or  (13)  at  a  different 
time  (Harrison  V.  Harrison,  1  Md.  Ch. 
331),  (14)  or  place  (Kan. — Thompson 
V.  Burge,  60  Kan.  549,  57  Pac.  110,  72 
Am.  St.  Rep.  369.  Md.— Harrison  v. 
Harrison,  1  Md.  Ch.  331.  Miss.— Ladd 
V.  Craig,  94  Miss.  659,  47  So.  777. 
Tex.— Brown  v.  Christie,  27  Tex.  73,  84 
Am.  Dec.  607),  than  prescribed  in  the 
decree  or  ord^er;  (15)  a  sale  en  masse 
instead  of  in  parcels  (Osman  v.  Trap- 
hagen,  23  Mich.  80),  and  (16)  a  sale 
by  an  unauthorized  person.  Core  v. 
Strickler,  24  W.  Va.  689. 

[d]  A  confirmation  of  a  sale  made 
without  previous  authority  will  pass 
title  to  the  land  such  as  cannot  be 
attacked  collaterally.  Fishback  v.  Page, 
17  Tex.  Civ.  App.  183,  43  S.  W.  317, 
affirmed,  93  Tex.  639;  Pelham  v.  Mur- 
ray, 64  Tex.  477.  But  see  Ball  v.  Col- 
lins   (Tex.),  5  S.  W.   622. 

[e]  In     Louisiana     under     statute, 
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any  nets  which  the  court  might  have  authorized  originally,-"  hut  will 
not  render  a  void  sale  valid/'"  or  cure  jurisdictional  errors.'' 

XII.     VACATING  AND  SETTING  ASIDE  THE  SALE.  —  A.    Im 

General.  —  It  is  the  policy  of  the  law  that  there  must  be  stability 
and  permanency  in  judicial  sales.^-  This  policy,  however,  will  yield  to 
the  policy  of  maintaining  the  purity  of  such  sales,^^  and  should  not  be 
enforced  contrary  to  the  rights  of  infants  or  others  under  disability,^* 
even  after  confirmation.^'*    The  sale  cannot  be  disturbed  or  set  aside  ex- 


§3543  C.  C,  unless  objections  are  made 
•within  five  years  from  date  of  sale, 
all  irregularities  of  the  sale  are  cured, 
whether  against  minors,  married  wom- 
en, or  interdicted  persons.  Fried  v- 
Marrero,  137  La.  778,  69  So.  172. 

29.  Md. — Harrison  r.  Harrison,  1 
Md.  Ch.  331.  Va.— Eobertson  r.  Smith, 
94  Va.  250,  26  S.  E.  579,  64  Am.  St. 
Eep.  723;  Evans  r.  Spurgin,  6  Gratt. 
107,  52  Am.  Dec.  105.  W.  Va.— Klap- 
neok  v.  Keltz,  50  W.  Va.  331,  40  S.  E. 
570. 

30.  U.  S.— Doolittb  v.  Bryan,  14 
How.  563,  14  L.  ed.  543;  Shriver's  Les- 
see r.  Lynn,  2  How.  43,  11  L.  ed.  172. 
Kan. — Frazier  ;•.  Jeakins,  64  Kan.  615, 
68  Pae.  24,  57  L.  R.  A.  575.  Ky. 
Bethel  r.  Bethel,  6  Bush  65,  99  Am. 
Dec.  655.  Mo. — Cunningham  r.  Ander- 
son, 107  Mo.  371,  17  S.  W.  972,  28 
Am.  St.  Rep.  417;  Farrar  r.  Dean,  24 
Mo.  16.  N.  y. — O'Donoghue  f.  Boies, 
159  N.  Y.  87,  53  N.  E.  537.  Tenn. 
Carnes  &  Perry  r.  Polk,  4  Coldw.  87. 
See  Andrews  r.  Andrews,  7  Heisk.  234. 
Wis. — Blaekman  v.  Baumann,  22  Wis. 
611. 

[a]  The  chancery  court  cannot  con- 
firm a  void  sale.  Hously  v.  Lindsay, 
10  Heisk.   (Tenn.)   651. 

31.  Neely  v.  Lee  Wilson  &  Co. 
(Ark.),  190  S.  W.  431.  And  see  cases 
in  preceding  notas. 

32.  U.  S. — Pewabic  Min.  Co.  r.  Ma- 
son, 145  U.  S.  349,  12  Sup.  Ct.  887,  36 
L.  ed.  732;  Conro  r.  Crane,  110  U.  S. 
403,  4  Sup.  Ct.  102,  28  L.  ed.  191; 
In  re  Burr  Mfg.  &  Supply  Co.,  217 
Fed.  16,  133  C.  C.  A.  126,  reversing 
209  Fed.  138;  Nevada  Nickel  Svndicate 
v.  Nat.  Nickel  Co.,  103  Fed.  391.  lU. 
Skakel  r.  Cvcle  Trade  Pub.  Co.,  237 
111.  482,  86 'N.  E.  1058;  Quigley  f. 
Breckenridga,  180  HI.  627,  54  N.  E. 
580;  Conover  c.  Musgrave,  68  HI.  58. 
Ky.— Leavell  r.  Carter,  112  S.  W.  lllS; 
Beuningfield    v.   Reed,    S    B.    Hon.    102. 


Md.— Davis  r.  Helbig,  27  Md.  452,  92 
Am.  Dec.  646;  Cunningham  r.  Schley, 
6  Gill  207;  Gibbs  r.  Cunningham,  1  Md, 
Ch.  44.  N.  J. — Cropper  v.  Brown,  76 
N,  J.  Eq.  406,  74  Atl.  987,  1.39  Am. 
St.  Rep.  770;  Evan  v.  Wilson,  64  N.  J. 
Eq.  797,  52  Atl.  993,  53  Atl.  1039; 
Zimmerman  r.  Place,  61  N.  J.  Eq.  273, 
53  Atl.  1125.  N.  C— Pinnell  r.  Bor- 
roughs,  168  N.  C.  315,  84  S.  E.  364; 
Sutton  V.  Schonwald,  86  N.  C.  198,  41 
Am.  Rjp.  455.  S.  O.— Tederall  V. 
Bouknight,  25  S.  C.  275;  Cathcart  v. 
Sugenheimer,  18  S.  C.  123.  Term. 
Morton,  Smith  &  Co.  r.  Sloan,  11 
Humph.  278.  Va. — Litton  v.  Flanary, 
116  Va.  710,  82  S.  E.  692;  Coleman 
V.  Virginia  Stave  Co.,  112  Va.  61,  70 
S.  E.  545;  Watkins  r.  Jones,  107  Va. 
G,  57  S.  E.  608;  Moore  V.  Triplett,  96 
Ya.  603,  32  S.  E.  50,  70  Am.  St.  Eep. 
882. 

33.  Garrett  r.  Moss,  20  HI.  549; 
Harwood  r.  Cox',  26  HI.  App.  374; 
Busey  v.  Hardin,  2  B.  Mon.  (Ky.)  407. 

34.  Stivers  r.  Stivers,  236  HI.  160, 
86  N.  E.  209;  Kiebel  r.  Leick,  216  HI. 
474,  75  N.  E.  187;  Townsend  r.  John- 
son,  10   Kan.   App.   547,   63   Pac.   25. 

35.  Nugent  v.  Nugent,  54  Mich.  557, 
20  N.  W.  584.  Compare,  Virginia  Fire 
&  M.  Ins.  Co.  V.  Cottrell,  85  Va.  857, 
9  S.  E.  132,  17  Am.  St.  Rep.  108;  Hick- 
son  V.  Eucker,  77  Va.  135,  holding  it 
is  by  no  means  a  matter  of  discretion 
with  the  court  to  rescind  a  sale  which 
has  once  been  confirmed.  Some  spe- 
cial ground  must  be  laid,  such  as 
fraud,  accident,  mistake,  or  miscon- 
duct on  the  part  of  ths  purchaser  or 
other  person  connected  with  the  sale 
which  has  worked  injustice  to  the  com- 
plaining party. 

[a]  Where  no  notice  of  the  order 
asked  to  be  vacated,  or  of  the  order 
of  sale,  or  of  confirmation  was  given 
the  defendant  and  he  takes  his  remedy 
at  the  first  opportunity  after  such  no- 
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eept  for  some  legal  reason.'"^  The  complaining  party  must  suffer  some 
injury,^'  and  must  not  have  been  guilty  of  inexcusable  neglect.^'* 

The  commissioner's  conducting  a  sale  of  an  intestate's  property  at 
public  auction  cannot  annul  the  sale  or  set  aside  the  proceedings/^ 

B.  Jurisdiction  and  Venue.  —  Where  the  proceeding  is  by  mo- 
tion* the  court  confirming  the  sale  has  jurisdiction  to  set  aside  the  order 
at  the  term  at  which  it  was  rendered,*"  but  not  after  the  term,"  unless 


tice  the  court  has  discretion  to  set  the 
sale  aside  and  order  a  resale  ev-en 
after  confirmation.  Nugent  V.  Nugent, 
54  Mich.   557,   20   N.  W.  584. 

36.  McCotter  v.  Jay,  30  N.  Y.  80. 
As  to  grounds  for  setting  aside,  see 

infra,  XII,  D. 

37.  U.  S. — Stockmeyer  v.  Tobin,  139 
fj.  S.  176,  196,  11  Sup.  Ct.  504,  35 
L.  ed.  123;  Nevada  Nickel  Syndicate 
v.  National  Nickel  Co.,  103  Fed.  391. 
Cal.— Bechtel  v.  Wier,  152  Cal.  443,  93 
Pac.  75,  15  L.  E.  A.  (N.  S.)  549;  Sum- 
merville  v.  March,  142  Cal.  554,  76  Pac. 
388,  100  Am.  St.  Eep.  145;  Humboldt, 
etc.  Society  v.  March,  136  Cal.  321,  68 
Pac.  968,  Idaho.— 7?i  re  Great  Western 
Beet  Sugar  Co.,  22  Idaho  328,  125  Pac. 
799,  43  L.  E.  A.  (N.  S.)  671.  La.— Gil- 
mer V.  Nicholson,  21  La.  Ann.  589; 
Stockton  V.  Downey,  6  La.  Ann.  581. 
Md.— Gregory  v.  Lenning,  54  Md.  51. 
Mass.— Old  Colony  Trust  Co.  V.  Great 
White  Spirit  Co.,  181  Mass.  413,  63 
N  E.  945.  Neb. — Gray  v.  Enrich,  2 
N2b.  (Unof.)  194,  96  N.  W.  343;  Gray 
r.  Nairaan,  2  Neb.  (Unof.)  196,  96  N. 
W.  343.  Pa.— Hazlett  's  Estate,  137  Pa. 
587,  21  Atl.  804.  Va.— Patterson  v. 
Eakin,  87  Va.  49,  12  S.  E.  144.  W.  Va. 
Klapneck  v.  Keltz,  50  W.  Va.  331,  40 
S.  E.  570;  Trimble  V.  Herold,  20  W. 
Va.  602;  Hughes  &  Co.  V.  Hamilton,  19 
W.  Va.  366.  Wis.— Lloyd  v.  Frank,  30 
Wis.   306. 

38.  Ala.— Helena  Coal  Co.  v.  Sib- 
lev,  132  Ala.  651,  32  So.  718.  Ark. 
MUler  V.  Henry,  105  Ark.  261,  150  S. 
W.  700,  Ann.  Cas.  1914D,  754.  N.  J. 
Hayes  v.  Stiger,  29  N.  J.  Eq.  196. 
N.  Y.— American  Ins.  Co.  1).  Oakley,  9 
Paige  259;  Housman  V.  Wright,  50  App. 
Div.  606,  64  N.  Y.  Supp.  71.  Va. 
Eedd  V.  Dver,  83  Va.  331,  2  S.  E. 
283,  5  Am.  St.  Esp.  272. 

39.  Peirson  v.  Fisk,  99  Mich.  43,  57 
NT.  W.  1080;  Samson  v.  Honrado,  12 
Phil.  Isl.  37. 

40.  Indiana  &  Arkansas  Lumb.  & 
Mfg.  Co.  V.  Milburn,  161  Fed.  531,  88 
C.  C.  A.  473. 
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[a]  The  probate  court  of  Ohio  (1) 
is  not  granted  jurisdiction  to  set  aside 
a  deed  of  conveyance  and  when  a  deed 
has  been  made  in  pursuance  of  ita 
decree  of  confirmation,  its  powder  is  at 
an  end.  Saxton  v.  Seiberling,  48  Ohio 
St.  554,  29  N.  E.  179.  (2)  But  in 
Montana  the  probate  court  has  author- 
ity to  set  aside  the  sale  for  the  pur- 
pose of  ordering  a  resale  but  not  other- 
wise. State  V.  District  Court,  27  Mont. 
415,  71  Pac.  401. 

41.  Ark.— State  Nat.  Bank  v.  N^ael, 
53  Ark.  110,  13  S.  W.  700,  22  Am. 
St.  Eep.  185.  111. — Barnes  v.  Henshaw, 
226  111.  605,  80  N.  E.  1076;  Schwein- 
furth  V.  Poehlman,  83  111.  App.  428. 
Ky.— Kincaid  v.  Tutt,  88  Ky.  392,  11 
S.  W.  297;  Schlosser  v.  Murnan,  20 
Ky.  L.  Eep.  1468,  49  S.  W.  421.  Miss. 
Turnbull  v.  Endicott,  3  Smed.  &  M. 
302.  See  Henderson  v.  Herrod,  23  Miss. 
434.  Tenn. — Jackson  v.  Gholson,  62  S. 
W.  324;  Young  v.  Thompson,  2  Coldw. 
596;  Bond  v.  Clay,  2  Head  379.  Tex. 
Davis  V.  Stewart,  4  Tex.  223. 

See  generally  the  title  "Judgments." 

[a]  After  "  the  Term.— After  con- 
firmation the  court  may  set  aside  the 
order  of  confirmation  and  the  sale  for 
the  same  causes  as  would  have  justi- 
fied a  refusal  to  confirm  in  the  first  in- 
stance; but  aftar  the  term  at  which 
confirmation  was  made  the  power  of 
the  court  over  the  subject-matter  has 
ceased,  unless  the  purchaser  at  the  sale 
was  a  party  to  the  suit  in  which  the 
decree  for  tba  sale  was  originally  made 
and  the  suit  is  still  pending.  "In 
such  a  case  the  court  would  still  have 
the  parties  before  it;  we  do  not  say 
that  an  order  of  confirmation  might 
not  be  set  aside  by  petition  at  a  sub- 
sequent time."  Henderson  v.  Herrod, 
23  Miss.  434. 

[b]  That  the  ground  of  relief  is 
fraud  is  immaterial.  Jackson  v.  Ghol- 
son (Tenn.),  62  S.  W.  324;  Turnbull 
r.  Endicott,  3  Smed.  &  M.  (Miss.)  302. 
But  see  Barnes  v.  Henshaw,  226  111. 
605,  80  N.  E.  1076,  dictum. 
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the  motion  is  continued  to  the  next  term  :*2  ^|^jg  jurisdiction  belongs 
exclusively  to  a  court  of  chancery/^  The  latter  court  has  inherent 
power  to  set  aside  sales  made  by  its  order,**  and  jurisdiction  to  set 
aside  all  sales  made  l)y  authority  of  law  or  by  virtue  of  process  of  other 
courts.*^  An  action  to  annul  a  sale  need  not  be  brouffht  in  the  same 
court  that  granted  the  order  of  sale/"  but  it  must  be  commenced  in  a 
court  of  general  jurisdiction,  such  as  a  court  of  equity.*^ 

0.  "VViiEN  Proceeding  Instituted.  —  Proceedings  to  set  aside  or 
vacate  the  sale  may  bu  taken  either  before*®  or  after*"  confirmation, 
but  they  cannot  be  taken  before  the  report  or  return  is  filed.""  The 
sale  may  be  vacated,  although  a  conveyance  may  have  been  made.^^ 
Where  the  judgment  debtor  had  notice  of  the  sale  his  application  to 


[c]  Where  terms  are  abolished,  this 
rule  is  necessarily  iuapplicahle.  In  re 
Burr  Mfg.  &  Supply  Co.,  217  Fed.  16, 
133  C.  C.  A.  126. 

42.  Niles  v.  Parks,  49  Ohio  St.  370, 
34  N.  E.  735. 

43.  Jackson  v.  Gholson  (Tenn.),  62 
S.  W.  324. 

44.  U.  S. — Kent  v.  Lake  Superior 
Ship  Canal  Co.,  144  U.  S.  75,  12  Sup. 
Ct.  650,  36  L.  ed.  352.  Fla.— Marsh  r. 
Marsh,  72  So.  638.  Mich.— Butters 
V.  Butters,  153  Mich.  153,  117  N.  W. 
203,  whether  the  property  is  bid  in  by 
a  party  to  the  suit  or  a  stranger.  Miss. 
Hopton  V.  Swan,  50  Miss.  545.  N.  J. 
Woodward  v.  Bullock,  27  N.  J.  Eq. 
507.  N.  Y. — Le  Fevre  r.  Larawav,  22 
Barb.  167.  N.  C— Harrell  V.  Blvthe, 
140  N.  C.  415,  53  S.  E.  232;  Wood  r. 
Parker,  63  N.  C.  379;  Clayton  v.  Glover, 
56  N.  C.  371.  Tenn.— Deaderick  v. 
Smith,  0  Humph.  138.  Utah.— Gray  v. 
Matthews,  17  Utah  312,  53  Pac.  976. 

45.  Howell  t\  Sebring,  14  N.  J.  Eq. 
84. 

[a]  Where  a  sale  is  impeached  for 
fraud  or  unfair  practices  of  officer  or 
purchaser  to  the  prejudice  of  the  own- 
er, a  court  of  chanc«ry  is  the  proper 
tribunal  to  aflford  relief.  Cocks  v. 
Izard,  7  Wall.  (U.  S.)  559,  19  L.  ed. 
275;  Slater  t:  Maxwell,  6  Wall.  (U.  S.) 
268,  18  L.  ed.  796. 

[b]  The  federal  courts  have  juris- 
diction to  set  aside  a  judicial  sale  in 
a  state  court,  for  fraud  in  obtaining 
the  decree.  Johnson  v.  Waters,  111 
U.  S.  640,  657,  4  Sup.  Ct.  619,  28  L. 
ed.   547. 

46.  Stapleton  v.  Butterfield,  34  La. 
Ann.  822,  it  is  not  au  action  to  annul 
a  judgment. 


47.  Coffey  v.  Coffcv,  16  HI.  141; 
Jackson  v.  Gholson  (tenn.),  62  S.  W. 
324;  Bond  v.  Clay,  2  Head  (Tenn.)  379; 
Young  V.  Shumate,  3  Sneed  (Tenn.) 
369;  Deaderick  v.  Smith,  6  Humph. 
(Tenn.)  138. 

48.  Ala. — Jones  v.  Burden,  20  Ala. 
382.  Ark.— Wells  r.  Lenox,  108  Ark. 
366,  159  S.  W.  1099.  Minn.— Eogers  v. 
Holyoke,  14  Minn.  220.  Mont. — In  re 
First  Trust,  etc.  Bank  of  Billings,  45 
Mont.  89,  122  Pac.  561,  Ann.  Cas. 
1913C,  1327.  Tenn.— Bryant  v.  Mc- 
Collum,  4  Heisk.  511. 

As  to  objections  to  confirmation,  see 
supra,  XI,  J. 

49.  U.  S.— 7»  re  Burr  Mfg.  &  Sup- 
ply Co.,  217  Fed.  16,  133  C.  C.  A.  126, 
reversing  209  Fed.  138.  Fla".— Marsh 
r.  Marsh,  72  So.  638.  Miss.— Tooley  v. 
Kane,  Smed.  &  M.  Ch.  518.  Mont. 
In  re  First  Trust,  etc.  Bank  of  Billings, 
45  Mont.  89,  122  Pac.  561,  Ann.  Cas. 
1913C,  1327.  N.  J.— Koegel  r.  Koegel, 
83  N.  J.  Eq.  179,  89  Atl.  861.  Tenn. 
Bryant  v.  McCollum,  4  Heisk.  511. 
Wis.— Strong  v.  Catton,  1  Wis.  471. 

50.  Smith  v.  Denson,  2  Smed.  &  M. 
(Miss.)    326. 

51.  Ala. — Aderholt  v.  Henrv,  82  Ala. 
541,  3  So.  114.  Neb.— Omaha  Loan  & 
Bldg.  Assn.  V.  Hendee,  108  N.  W.  190. 
See  Paulett  v.  Pcabodv,  3  Neb.  196. 
N.  J.— Barker  v.  Richardson,  41  N.  J. 
Eq.  656,  7  Atl.  637;  Mutual  Life  Ins. 
Co.  r.  Goddard,  33  N.  J.  Eq.  4S2;  Mut- 
ual Life  Ins.  Co.  r.  Sturges,  33  N.  J. 
Eq.  328.  Pa.— Johnson 's  Appeal,  114 
Pa.  132,  6  Atl.  556.  Tex.- Hampton  r. 
Hampton,  9  Tex.  Civ.  App,  497,  29  S. 
W.   423. 

As  to  the  showing  which  must  be 
made   in    such    case,    see    infra,   XII,   I. 
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set  n&ifle  the  sale  should  he  made  hefore  the  right  of  redemption  has  ex- 
pired.^- If  the  proceeding  is  by  motion  to  set  aside  the  order  of  con- 
firmation it  must  be  taken  during  the  term  at  which  the  order  was 

made.^^ 

D.  Grounds,  —  1.  In  General.^*  —  A  court  of  probate  can  vacate 
or  set  aside  a  sale  on  the  grounds  provided  for  by  the  statute  conferring 
the  right.^^  But  a  court  of  equity  may  set  aside  a  sale  upon  grounds 
which  are  insufficient  to  confer  an  absolute  right  to  a  resale  upon  the 
objecting  party.^^  A  sale  may  be  set  aside  on  the  ground  of  aceident,^^ 
misrepresentation  as  to  the  terms,  or  manner  of  sale,^^  or  the  viola- 
tion of  some  duty  by  the  officer  conducting  the  sale,^*^  or  by  the  pur- 
chaser,^°  or  for  other  causes  for  which  equity  would  give  relief.^^  But 
the  misconduct  of  the  original  trustee  cannot  avail  to  set  aside  a  sale 
by  his  successor.^2 

2.     Inadequacy  of  Price.  —  Mere  inadequacy  of  price  is  not  suffi- 


52.  Miller  v.  McAlister,  197  111.  72, 
64  N.  E.  254;  Clark  i\  Glos,  180  111. 
556,  54  N.  E.  631,  72  Am.  St.  Eep. 
223;  Power  v.  Larabee,  3  N.  D.  502, 
57  N.  W.  789,  44  Am.  St.  Eep.  577. 

53.  See  supra,  XII,  B. 

54.  As  to  opening  Ijiddings  on  ad- 
vance bid,  see  supra,  IX,  K,  10. 

55.  Estate  of  Leonis,  138  Cal.  194, 
71  Pae.  171.  But  see  supra,  XII,  B, 
as  to  jurisdiction  of  probate  court  in 
Ohio,  and  see  generally  the  title  "Pro- 
bate Courts." 

56.  Fisher  v.  Hersey,  78  N.  Y.  387. 

57.  Ala. — Helena  Coal  Co.  v.  Sibley, 
132  Ala.  651,  32  So.  718.  lU.— McMul- 
len  V.  Gable,  47  HI.  67.  Miss.— Swof- 
ford  V.  Garmon,  51  Miss.  348;  Redus 
r.  Hayden,  43  Miss.  614;  Mitchell  V. 
Harris,  43  Miss.  314.  Mo. — Patton  v. 
Hanna,  46  Mo.  314.  N.  J.— Mutual 
Life  Ins.  Co.  v.  Goddard,  33  N.  J.  Eq. 
482;  Hayes  v.  Stiger,  29  N.  J.  Eq.  196. 
Va. — Harman  v.  Copenhaver,  89  Va. 
836,  17  S.  E.  482;  Virginia  Fire  &  Ma- 
rine Ins.  Co.  V.  Cottrell,  85  Va.  857,  9 
S.  E.  132,  17  Am.  St.  Rep.  108. 

58.  Columbia  Paper  Bag  Co.  v.  Carr, 
116  Md.  541,  82  Atl.  442;  Billingslea 
V.  Baldwin,  23  Md.  85;  Bolgiano  V. 
Cooke,  19  Md.  375. 

[a]  Misrepresentation. — A  sale  will 
be  set  aside  where  the  trustee  make^ 
promises  or  representations  to  the  bid- 
ders that  the  estate  is  free  from  in- 
cumbrances, or  that  the  title  is  better 
or  different  from  that  which  would 
flow  from  the  proceedings,  and  such 
turns  out  to  be  erroneous  and  cannot 
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be    complied  with.     Speed  v.  Smith,  4 
Md.  Ch.  299. 

59.  Skakel  v.  Cycle  Trade  Pub.  Co., 
237  111.  482,  86  N.  E.  1058;  McMullen 
V.  Gable,  47  111.  67;  Mullins  v.  Franz, 
162  App.  Div.  418,  147  N.  Y.  Supp. 
418. 

[a]  Where  creditors  are  prevented 
from  attending  and  bidding  because  of 
an  impression  received  from  the  mas- 
ter that  the  sale  will  not  take  place 
on  the  day  appointed  although  there 
was  no  collusion  between  the  master 
and  purchaser,  a  resale  will  be  ordered 
if  the  creditors  offer  to  make  an  ad- 
vance bid  sufficient  to  cover  their  de- 
mands. Collier  v.  Whipple,  13  Wend. 
(N.   Y.)    224. 

60.  m.— Skakel  v.  Cycle  Trade  Pub. 
Co.,  237  111.  482,  86  N.  E.  1058;  Mc- 
Mullen V.  Gable,  47  111.  67.  Mich. 
Page  V.  Kress,  80  Mich.  85,  44  N.  W. 
1052,  20  Am.  St.  Rep.  504.  N.  Y. 
Mullins  V.  Franz,  162  App.  Div.  316, 
147  N.  Y.  Supp.  418. 

61.  Patton  V.  Hanna,  46  Mo.  314; 
Harman  v.  Copenhaver,  89  Va.  836,  17 
S.  E.  482;  Allison  r.  Allison,  88  Va. 
328,  13  S.  E.  549;  Virginia  Fire  &  M. 
Ins.  Co.  V.  Cottrell,  85  Va.  857,  9  S.  E. 
132,  17  Am.  St.  Rep.  108. 

[a]  That  a  party  has  such  defective 
eyesight  that  he  cannot  read  and  was 
not  at  the  sale  because  he  did  not  see 
the  advertisement  will  not  authorize  a 
resale.  Parkhurst  v.  Cory,  11  N.  J.  Eq. 
233. 

62.  Dungan  v.  Vondersmith,  49  Md. 
249. 
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cient  to  justify  the  setting  aside  of  a  judicial  sale,"''  unless  the  inade- 


63.  U.  S.— Ballentvne  r.  Smith,  205 
U.  S.  2S5,  27  Sup.  Ct.  527,  51  L.  e<l. 
80;?;  Nalle  r.  Young,  160  U.  S.  624,  16 
Sup.  Ct.  420,  40  L.  ed.  560;  Graffam 
V.  Burgess,  117  U.  S.  180,  6  Sup.  Ct. 
686,  29  L.  .erl.  8.'59;  In  re  Burr  Mfg.  & 
Supply  Co.,  217  Fed.  16,  133  C.  C.  A. 
126  {reversing  209  Fed.  138);  Layton 
V.  E.  I.  Hospital  Trust  Co.,  205  Fed. 
276,  125  C.  C.  A.  263;  Files  r.  Brown, 
124  Fed.  133,  59  C.  C.  A.  403.  Ala. 
Pollock  &  Co.  r.  Haigler,  70  So.  258; 
Eoy  V.  O'Neill,  168  Ala.  354,  52  So. 
946;  Montague  r.  Int.  Trust  Co.,  142 
Ala.  544,  38  So.  1025;  Helena  Coal  Co. 
V.  Sibley,  132  Ala.  651,  32  So.  718; 
Parker  r.  Bluffton  Car  Wheel  Co.,  108 
Ala.  140,  18  So.  938.  Ark.— Wells  r. 
I,enox,  108  Ark.  366,  159  S.  W.  1099, 
Ann.  Cas.  1914D,  11;  George  f.  Nor- 
wood, 77  Ark.  216,  91  S.  W.  557,  7 
Ann.  Cas.  171,  113  Am.  St.  Rep.  143; 
Nix  r.  Draughon,  56  Ark.  240,  19  S. 
W.  669;  Hershev  v.  DuVal,  47  Ark. 
86,  14  S.  W.  469.  Cal.— Summerville  r. 
March,  142  Cal.  554,  76  Pac.  388,  100 
Am.  St.  Rep.  145;  Anglo-Calif  ornian 
Bank  r.  Cevf,  142  Cal.  303,  75  Pac. 
902;  Connick  r.  Hill,  127  Cal.  165,  59 
Pac.  832.  Colo. — La  Fitte  r.  Salisbury, 
43  Colo.  248,  95  Pac.  1065;  Conway 
V.  John,  14  Colo.  30,  23  Pac.  170.  Del. 
Roger  r.  Ocheltree,  4  Houst.  452; 
Booth's  Exr.  r.  Webster,  5  Harr.  129; 
Cowgill  r.  Cahoon,  3  Harr.  23.  Fla. 
MacFarlane  r.  MacFarlane,  50  Fla. 
570,  39  So.  995;  Lawvers'  Co-Operative 
Pub.  Co.  r.  Bennett,  34  Fla.  302,  16 
So.  185;  Coker  v.  Dawkins,  20  Fla.  141. 
Ga.— Oswald  r.  Johnson,  140  Ga.  62, 
78  S.  E.  333,  Ann.  Cas.  1914D,  1;  Pal- 
mour  r.  Rop?r,  119  Ga.  10,  45  S.  E. 
790.  Haw. — Smith  v.  Pacific  Heights 
Ry.  Co.,  17  Hawaii  96  {affirmed,  205 
U.  S.  285,  27  Sup.  Ct.  527,  51  L.  ed. 
803);  Smith  r.  Steamship  City  of 
Columbia,  11  Hawaii  709.  111. — Osmond 
V.  Evans,  269  111.  278,  110  X.  E.  16; 
Haggertv  r.  Haggerty,  268  Til.  295,  109 
N.  E.  34;  Bondurant  r.  Bondurant,  251 
HI.  324,  96  N.  E.  306;  Abbott  v.  Beebe, 
226  HI.  417,  80  N.  E.  991;  Mansfield 
r.  Wallace,  217  HI.  610,  75  N.  E.  682; 
Quick  v.  Collins,  197  HI.  391,  64  N.  E. 
288.  Ind. — Sowle  r.  Champion,  16  Ind. 
165;  Benton  v.  Shreeve,  4  Ind.  66.  la. 
Koch  c.  West,  118  Iowa  468,  92  N.  W. 
663,  96  Am.  St.  Eep.  394.     See  Central 


Trust  Co.  V.  Gate  City  Elec.  St.  R. 
Co.,  96  Iowa  646,  65  N.  W.  982.  Kan. 
Cowles  V.  Phoenix  Mut.  Life  Ins.  Co., 
63  Kan.  883,  65  Pac.  217;  Means  f. 
Rosevear,  42  Kan.  377,  22  Pac.  319; 
Babcock  v.  Canfield,  36  Kan.  437,  13 
Pac.  787;  Wolfert  r.  Milford  Savings 
Bank,  5  Kan.  App.  222,  47  Pac.  175. 
Ky.— Hazel  ;•.  Buckner,  158  Ky.  618, 
165  S.  W.  969;  Conclin  r.  Grand  Cen- 
tral S.  &  B.  Assn.,  144  Ky.  237,  138 
S.  W.  312;  Foor  r.  Mechanics  Bank  & 
Trust  Oo.,  144  Ky.  682,  139  S.  W. 
840,  Ann.  Cas.  19i3A,  714;  Columbia 
Finance  &  Trust  Co.  v.  Bates,  24  Kv. 
L.  Rep.  2412,  74  S.  W.  248;  Scott  v. 
O 'Neil's  Admr.,  23  Kv.  L.  Rep.  331, 
62  S.  W.  1042.  Md.— VoUum  v.  Beall, 
117  Md.  617,  83  Atl.  1095,  Ann.  Cas. 
1914D,  16;  Garritee  i'.  Popplsin,  73  Md. 
322,  20  Atl.  1070;  Mahoney  r.  Mac- 
kubin,  52  Md.  357;  Cohen  r.  Wag- 
ner, 6  Gill  236;  Glenn  r.  Clapp, 
11  Gill  &  J.  1.  Miss.— George  v. 
Wood,  94  Miss.  268,  49  So.  147; 
Allen  V.  Martin,  61  Miss.  78;  Swofford 
r.  Garmon,  51  Miss.  348;  Redus  v. 
Hayden,  43  Miss.  614;  Pattison  r.  Jos- 
scdvn,  43  Miss.  373.  Mo. — Mangold  r. 
Bacon,  237  Mo.  496,  141  S.  W.  6.50; 
Knoop  r.  Kelsey,  121  Mo.  642,  26  S. 
W.  683;  Walters  v.  Hermann,  99  Mo. 
529,  12  S.  W.  890;  Phillips  r.  Stewart, 
59  Mo.  491;  Bobb  v.  Graham,  15  Mo. 
App.  289;  Million  v.  McRee,  9  Mo. 
App.  344.  Mont.— 7;i  re  First  Trust, 
etc.  Bank  of  Billings,  45  Mont.  89,  122 
Pac.  561,  Ann.  Cas.  1913C,  1327;  Bur- 
ton V.  Kipp,  30  Mont.  275,  76  Pac.  563. 
Nev.— Dazet  r.  Landry,  21  Nev.  291, 
30  Pac.  1064.  N.  J.— Krieger  r.  Scheuer 
(N.  J.  Eq.),  86  Atl.  534;  Knickerbocker 
Trust  Co.  V.  Carteret  Steel  Co.,  81  N. 
J.  Eq.  130,  86  Atl.  55;  Hoffman  i'. 
Godfrev,  79  N.  J.  Eq.  617,  82  Atl.  900; 
Rvan  f.  Wilson,  64  N.  J.  Eq.  797,  52 
Atl.  993,  53  Atl.  1039;  Morrisse  r. 
Tnglis,  46  N.  J.  Eq.  306,  19  Atl.  16. 
N.  M. — Las  Vegas  Rv.  &  Power  Co.  r. 
Trust  Co.,  15  N.  M.  634,  110  Pac.  856; 
Cattle  Co.  r.  Schofield,  9  N.  M.  136, 
49  Pac.  954.  N.  Y.— 7h  re  Supt.  of 
Banks,  207  N.  Y.  11,  16,  100  N.  E. 
428;  Howell  r.  :Mills,  53  N.  Y.  322; 
Lockwood  r.  McGuire,  57  How.  Pr. 
266;  State  Realty  &  Mtg.  Co.  v.  Vil- 
laume,  121  App.'  Div.  793.  106  N.  Y. 
Supp.  698;  Wilber  v.  Wilber,  119  App. 
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quacy  is  so  great  as  to  shock  the  conscience,"*  or  raise  a  presumption  of 


Div.  740,  104  N,  Y.  Supp.  179;  Bar- 
nard V.  Jersey,  39  Mise.  212,  79  N.  Y. 
Supp.  380.  N.  C— Davis  r.  Keen,  142 
N.  C.  496,  55  S.  E.  359.  See  Harrell 
V.  Blythe,  140  N.  C.  415,  53  S.  E.  232; 
Branch  r.  Griffin,  99  N.  C.  173,  5  S.  E. 
393,  398;  Sumner  v.  Sessoms,  94  N.  C. 
371;  Vass  r.  Arriugton,  89  N.  C.  10. 
N.  D, — Bailey  r.  Hendrickson,  25  N,  D. 
500,  143  N.  W.  134,  Ann.  Cas.  1915C, 
739;  Grove  v.  Great  Northern  Loan  Co., 
17  N.  D.  352,  116  N.  W.  345,  138  Am. 
St.  Eep.  707;  Power  v.  Larabee,  3  N. 
D.  502,  57  N,  W.  789,  44  Am.  St.  Rep. 
577.  Pa.— Levi  v.  Greer,  236  Pa.  475, 
84  Atl.  917;  Carson  r.  Ambrose,  183 
Pa.  88,  38  Atl.  508;  In  re  Carson's  Sale, 
6  Watts  140;  Haspel  r.  Lyons,  41  Pa. 
Super.  285.  S.  C. — McLean  v.  Crouch, 
99  S.  C.  118,  82  S.  E.  988;  Connor  r. 
McCoy,  83  S.  C.  165,  65  S.  E.  257; 
Ex  imrte  Cooley,  69  S.  C.  143,  48  S.  E. 
92;  Ex  parte  Alexander,  35  S.  C.  409, 
14  S.  E.  854.  S.  D. — First  Nat.  Bank 
V.  Black  Hills  Fair  Assn.,  2  S.  D.  145, 
48  N.  W.  852.  Tenn. — Smith  v.  Mil- 
ler, 42  S.  W.  182;  Myers  v.  James,  4 
Lea  370.  Tex. — Pearson  v.  Hudson,  52 
Tex.  352;  Agricultural,  M.  &  B.  Assn. 
V.  Brewster,  51  Tex.  257;  Trans-Pecos 
L.  &  Irr.  Co.  v.  Arno  Co-op.  Irr.  Co. 
(Tex.  Civ.  App.),  180  S.  W.  928;  Ken- 
nedy V.  Walker  (Tex.  Civ.  App.),  138 
S.  Y^.  1115;  First  Nat.  Bank  V.  So. 
Beaumont  Land  Co.,  60  Tex.  Civ.  App. 
315,  128  S.  W.  436;  Dilley  r.  .Jasper 
Lumb.  Co.  (Tex.  Civ.  App.j,  114  S.  W. 
878.  Vt.— Carver  v.  Spence,  67  Vt. 
563,  32  Atl.  493.  Va.— Benet  v.  Ford, 
113  Va.  442,  74  S.  E.  394;  Hazlewood 
V.  Forrer,  94  Va.  703,  27  S.  E.  507; 
Harman  v.  Copenhaver,  89  Va.  836,  17 
S.  E.  482;  Allison  i\  Allison,  88  Va. 
328,  13  S.  E.  549;  Virginia  Marine  Fire 
Ins.  Co.  V.  Cottrell,  85  Va.  857,  9  S.  E. 
132,  17  Am.  St.  Rep.  108;  Coles  r. 
Coles,  83  Va.  525,  5  S.  E.  673.  Wash. 
Miller  v.  Winslow,  70  Wash.  401,  126 
Pae.  906,  Ann.  Cas.  1914B,  853;  Roger 
V.  Whitham,  56  Wash.  190,  105  Pac. 
628,  1.34  Am.  St.  Rep.  1105,  21  Ann. 
Cas.  272.  W.  Va. — Schmertz  v.  Ham- 
mond, 51  AV.  Va.  408,  41  S.  E.  184; 
Laidley  v.  Jasper,  49  W.  Va.  526,  39 
S.  E.  169;  Connell  v.  Wilhelm,  36  W. 
Va.  598,  15  S.  E.  245;  Moran  v.  Clark, 
30  W.  Va.  358,  4  S.  E.  303,  8  Am. 
St.  Eep.  66;   Trimble  v.  Herold,  20  W. 
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Va.  602.  Wis. — John  Paul  Lumb.  Co. 
V.  Neumeister,  106  Wis.  243,  82  N.  W. 
144;  Meehan  v.  Blodgett,  86  Wis.  511, 
57  N.  W.  291;  Maxwell  v.  Newton,  65 
Wis.  261,  27  N.  W.  31;  Strong  v.  Cat- 
ton,  1  Wis.  471.  Can. — O'Connor  v. 
Woodard,  6  Ont.  Pr.  223. 

[a]  Inadequacy  of  consideration  in 
no  wise  affects  the  good  faith  of  the 
purchaser.  Koch  v.  West,  118  Iowa 
468,  92  N.  W.  663,  96  Am.  St.  Rep. 
394. 

[b]  Sales  of  Personalty  and  Realty 
Distinguished.  —  Mere  inadequacy  of 
l)rice  will  not  impeach  a  sale  of  per- 
sonalty, though  sometimes  it  is  suffi- 
cient to  set  aside  a  sale  of  real  estate. 
Swires  V.  Brotherline,  41  Pa.  135,  80 
Am.  Dec.  601. 

[c]  Inadequacy  of  price  has  sig- 
nificance only  when  taken  in  connec- 
tion with  other  facts  tending  to  show 
bad  faith,  mistake,  an  undue  advan- 
tage, or  other  grounds  of  equitable  re- 
lief. Hudgins  V.  Morrow,  47  Ark.  515, 
2   S.  W.   104. 

64.  IT.  S.— Ballentyne  v.  Smith,  203 
U.  S.  285,  27  Sup.  Ct.  527,  51  L.  ed. 
803;  Pewabic  Min.  Co.  v.  Mason,  145 
U.  S.  349,  12  Sup.  Ct.  887,  36  L.  ed. 
732;  In  re  Burr  Mfg.  &  Supply  Co., 
217  Fed.  16,  133  C.  C.  A.  126  (reversing 
209  Fed.  138);  Layton  v.  Rhode  Island 
Hospital  Trust  Co.,  205  Fed.  276,  125 
C.  C.  A.  263;  Magann  v.  Segal,  92  Fed. 
252,  34  C.  C.  A.  323.  Ark.— George 
r.  Norwood,  77  Ark.  216,  91  S.  W. 
557,  113  Am.  St.  Rep.  143.  Haw. 
Smith  V.  Pacific  Heights  Ry.  Co.,  17 
Hawaii  96.  lU.— Wilson  r.  Ford,  190 
111.  614,  60  N.  E.  876.  Miss.— George 
V.  Wood,  94  Miss.  268,  49  So.  147; 
Pattison  v.  Josselyn,  43  Miss.  373.  Mo. 
Mangold  v.  Bacon,  237  Mo.  496,  141 
S.  W.  650,  the  phrase  "shock  the  con- 
science" means  causing  the  moral 
sense,  the  inward  monitor  to  be 
stunned,  to  recoil.  N.  J. — Marlatt  v. 
Warwick,  18  N.  J.  Eq.  108.  N.  M. 
lias  Vegas  Ry.  &  Power  Co.  v.  Trust 
Co.,  15  N.  M.  634,  110  Pac.  856.  N.  Y. 
In  re  Supt.  of  Banks,  207  N.  Y.  11, 
100  N.  E.  428;  State  Realty  &  Mtg. 
Co.  V.  Villaume,  121  App.  Div.  793, 
106  N.  Y.  Supp.  698;  Wesson  v.  Chap- 
man, 76  Hun  592,  28  N.  Y.  Supp.  192. 
W.  Va.— Schmertz  v.  Hammond,  51  W. 
Va.  408,  41  S.  E.  184. 
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unfairness,*"'  fraud/^*"  or  mistake  on  the  part  of  one  interested  in  the 


[a]  Purchase  by  a  Stranger. — Where 
the  property  iw  sold  to  a  stranger  the 
sale  will  not  be  set  aside  for  mere 
inadequacy  of  price,  no  matter  how 
gross,  unless  there  is  unfair  practice 
at  the  sale,  or  surprise  without  fault 
on  the  part  of  those  interested.  Helena 
Coal  Co.  V.  Sibley,  132  Ala.  651,  .32  So. 
718;  Parker  v.  Bluffton  Car  Wheel  Co., 
108  Ala.  140,  18  So.  938;  Littell  v. 
Zunts,  2   Ala.   2.'56,   36   Am.  Dec.   415. 

[b]  Illustrations. — (1)  Where  prop- 
erty worth  $150  was  sold  for  twenty- 
five  cents  there  is  such  inadequacy  as 
shocks  th'e  conscience,  and  the  sale 
will  be  set  aside  even  though  title  has 
passed  and  the  property  delivered. 
Maxwell  v.  Burns  (Tenn.),  59  S.  W. 
1067.  (2)  Where  property  worth  $8000 
was  sold  for  $65.38  the  amount  is  gross- 
ly inadequate.  Berry  v.  Lovi,  107  111. 
612.  (3)  A  sale  en  masse,  without 
having  first  offered  the  separate  par- 
cels, of  property  valued  at  $2000  for 
$60  will  be  set  aside  as  being  grossly 
inadequate  on  proper  application  with- 
in a  reasonable  time.  Lurton  v.  Eodg- 
ers,  139  111.  554,  29  N.  E.  866,  32  Am. 
St.  Eep.  214. 

65.  Ark. — George  v.  Norwood,  77 
Ark.  216,  91  S.  W.  557,  113  Am.  St. 
Eep.  143.  Haw. — Smith  r.  Pacific 
Heights  Ev.  Co.,  17  Hawaii  96.  Md. 
Yollum  r.  Beall,  117  Md.  617,  83  Atl. 
1095,  Ann.  Cas.  1914D,  16.  N.  Y. 
Wesson  v.  Chapman,  76  Hun  592,  28 
N.  Y.  Supp.  431. 

[a]  Illustration.  —  Where  property 
worth  $8000  sold  for  $1500  the  sum 
was  so  grossly  inadequate  as  to  raise 
the  inference  of  unfairness.  Johnson 
V.  Averv,  60  Minn.  262,  62  N.  W.  283, 
51  Am.'St.  Eep.  529. 

66.  U.  S.—In  re  Burr  Mfg.  &  Sup- 
ply Co.,  217  Fed.  16,  133  C.  C.  A.  126, 
reversing  209  Fed.  138.  Ark. — Goorge 
V.  Norwood,  77  Ark.  216,  91  S.  W.  557, 
113  Am.  St.  Eep.  143.  111.— Osmond  r. 
Evans,  269  111.  278,  110  N.  E.  16;  Bon- 
durant  r.  Bondurant,  251  111.  324,  96 
N.  E.  306;  Abbott  r.  Beebe,  226  111. 
417,  80  N.  E.  991,  117  Am.  St.  Eep. 
257;  Clark  r.  Glos,  180  111.  556,  54 
N.  E.  631,  72  Am.  St.  Eep.  223;  Ker- 
foot  r.  Billings,  160  111.  563,  43  N.  E, 
804,  trustee 's  sale.  Md. — Vollum  V. 
Beall,  117  Md.  617,  83  Atl.  1095,  Ann. 
Cas.    1914D,    16;    Garritee   v.   Poppleiu, 


73  Md.  322,  20  Atl.  1070.  Miss.— Al- 
len V.  Martin,  61  Miss.  78.  Mo. — Phil- 
lips V.  Stewart,  59  Mo.  491;  Million  v. 
McEee,  9  Mo.  App.  344.  N.  J.— Mar- 
latt  V.  Warwick,  18  N.  J.  Eq.  108. 
N.  Y. — State  Eealty  Co.  v.  Villaume, 
121  App.  Div.  793,  106  N.  Y.  Supp. 
698;  Wesson  v.  Chapman,  76  Hun  592, 
28  N.  Y.  Supp.  192.  W.  Va.— Schmertz 
V.  Hammond,  51  W.  Va.  408,  41  S.  E. 
184. 

[a]  Illustrations. — In  the  following 
cases  sales  were  set  aside  because  the 
price  was  so  grossly  inadequate  as  to 
be  evidence  of  fraud:  Mo. — Mangold 
f.  Bacon,  237  Mo.  496,  141  S.  W.  650 
(where  property  worth  $1200  was  sold 
for  $12.50);  Mitchell  v.  Jones,  50  Mo. 
438,  where  property  worth  $1600  was 
sold  for  $50.  N.  J.— Porch  r.  The  Ag- 
ncw  Co.,  66  N.  J.  Eq.  232,  57  Atl.  726, 
where  property  worth  from  $60,000  to 
$100,000  sold  for  $33,000.  N.  C— Har- 
rell  f.  Blythe,  140  N.  C.  415,  53  S.  E. 
232,  where  proi)erty  worth  $450  sold 
for  $125.  W.  Va.— Sinnett  f.  Cralle's 
Admr.,  4  W.  Va.  600,  where  property 
worth  $10,000  sold  for  $2520. 

[b]  In  the  following  cases  the  court 
refused  to  set  aside  the  sale  because 
of  inadequacy  of  price:  U.  S. — West 
r.  Davis,  4  McLean  241,  29  Fed.  Cas. 
No.  17,422,  where  property  worth  $600 
sold  for  $100.  Colo. — Conway  v.  John,  14 
Colo.  30,  23  Pac.  170,  where  property 
worth  $550  sold  for  $50.  Fla. — Coker 
V.  Dawkins,  20  Fla.  141,  where  property 
worth  $1300  sold  for  $475.  Ga.— Pal- 
mour  V.  Eoper,  119  Ga.  10,  45  S.  E. 
790,  where  property  worth  $25,000  sold 
for  $5,275.  111.— O'Callaghau  r.  O'Cal- 
laghan,  91  111.  228  (where  property 
worth  ^4000  sold  for  $10);  Watt  v. 
McGalliard,  67  111.  513  (where  property 
worth  $3500  sold  for  $384.70,  sold  sub- 
ject to  equity  of  redemption).  Ind. 
Sowle  r.  Champion,  16  Ind.  165,  where 
property  worth  $1500  sold  for  $155. 
la.— Wood  v.  Young,  38  Iowa  102, 
where  property  worth  $400  sold  for 
$60,  subject  to  a  $100  mortgage.  Kan. 
Babcock  r.  Canfield,  36  Kan.  437,  13 
Pac.  787  (where  property  worth  $500 
sold  for  $180);  Northrop'r.  Cooper,  23 
Kan.  432,  where  property  worth  $933 
sold  for  $100.  Ky.— Conclin  v.  Grand 
Central  Savings  &  B.  Assn.,  144  Ky. 
237,    138    S.    W.    312,    where    property 
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property."'  This  is  especially  trne  where  there  is  a  right  of  redemp- 
tion.''® But  inadequacy  of  price,  accompanied  by  other  circumstances,"'' 
such  as  fraud, ^°  unfairness  in  the  purchase  or  the  sale  proceedings,'^^ 


worth  $15,000  sold  for  $8,950.  Mo, 
Briant  i:  .Jackson,  99  Mo.  585,  13  S. 
W.  91,  where  property  worth  $8,000 
was  sold  for  $9u0.  N."  J.— Eberhart  v. 
Gilchrist.  11  N.  J.  Eq.  167,  where  prop- 
erty worth  $5000,  sold  for  $1500.  Va. 
Hazlewood  r.  Forrer,  94  Va.  703,  27  S. 
E.  507,  where  property  worth  $10,000 
£old    for    $2,150. 

67.  Ky. — Columbia  Finance  &  Trust 
Co.  V.  Bates,  24  Kv.  L.  Eep.  2412,  74 
S.  W.  248.  Neb.— Paulett  v.  Peabody, 
3  Neb.  196.  N.  J.— Raphael  r.  Zehner, 
56  N.  J.  Eq.  836,  42  Atl.  1015;  Wetz- 
ler  r.  Schaumann,  24  N.  J.  Eq.  60; 
Kloepping  v.  Stellmacher,  21  N.  J.  Eq. 
328.  N.  Y.— Griffith  r.  Hadley,  10 
Bosw.  587.  S.  D. — Kirby  v.  Ramsey,  9 
S.  D.  197,  68  N.  W.  328.  Wis.— Strong 
v.  Catton,  1  Wis.  471. 

[a]  Where  because  of  the  absence 
of  parties  in  interest  who  thought  the 
sale  would  be  postponed  pending  an 
appeal  in  the  cause,  the  property  sold 
for  a  very  inadequate  price  and  the 
sale  was  suspiciously  hurried;  the  court 
should  vacate  the  sale.  Kemp  r.  Hein, 
48  Wis.  32,  3  N.  W.  831. 

68.  Cal. — Anglo-Californian  Bank  l>. 
Cerf,  142  Cal.  303,  75  Pac.  902;  Con- 
nick  v.  Hill,  i27  Cal.  162,  165,  59  Pac. 
832.  111.— Skakol  r.  Cycle  Trade  Pub. 
Co.,  237  Til.  482,  86  N.  E.  1058.  Ky. 
Miles  v.  Lyons,  20  Ky.  L.  Rep.  1727, 
50  S.  W.  15.  N.  D. — Power  v.  Larabee, 
3  N.  D.  502,  57  N.  W.  789,  44  Am.  St. 
Eep.  577. 

69.  See  cases  in  preceding  and  fol- 
lowing notes. 

[a]  Failure  To  Comply  With  Agree- 
ment To  Bid. — Where  property  sold  for 
much  less  than  its  conceded  value  be- 
cause appellant  had  expected  a  party 
to  bid  according  to  an  agreement  but 
he  did  not  do  so,  a  resale  should  be 
ordered.  Packard  r.  Lyon,  145  App. 
Div.  950,  130  N.  Y.  Supp.  229. 

[b]  Surprise. — Where  defendant  lia3 
obtained  from  complainant  an  agree- 
ment to  postpone  the  sale,  and  he  had 
lelied  thereon,  but  the  complainant  had 
neglected  to  have  the  sale  postponed, 
and  the  property  was  sold  for  consid- 
erably less  than  its  value,  an  order  for 
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a  resale  is   a  proper  method  of  relief. 
Demaray  r.  Little,  19  Mich.  244. 

70.  Ark. — Hudgins  v.  Morrow,  47 
Ark.  515,  2  S.  W.  104.  Ga.— Oswald  v. 
Johnson,  140  Ga.  62,  78  S.  E.  3.33,  Ann. 
Cas.  1914D,  1.  Haw.— Smith  v.  Pacific 
Heights  Ry.  Co.,  17  Hawaii  96.  111. 
Quick  V.  Collins,  197  111.  391,  64  N.  E. 
288;  Wilson  r.  Ford,  190  111.  614,  60 
N.  E.  876;  Barling  r.  Peters,  134  111. 
606,  25  N.  E.  765.  Md.— Bank  of  Com- 
merce v.  Lanahan,  45  Md.  396.  Mass. 
King  V.  Bronson,  122  Mass.  122.  Miss. 
Swofford  v.  Garmon,  51  Miss.  348.  Mo. 
Bobb  V.  Graham,  15  Mo.  App.  289.  Nev. 
Dazet  V.  Landry,  21  Nev.  291,  30  Pac. 
1064.  N.  J. — krieger  v.  Scheuer  (N. 
J.  Eq.),  86  Atl.  534;  Knickerbocker 
Trust  Co.  V.  Carteret  Steel  Co.,  81  N. 
J.  Eq.  130,  86  Atl.  55;  Hoffman  v.  God- 
frey, 79  N.  J.  Eq.  617,  82  Atl.  900; 
Ryan  v.  Wilson,  64  N.  J.  Eq.  797,  52 
Atl.  993.  N.  Y.— Silver  Creek  Co.-Op. 
Sav.  &  Loan  Assn.  r.  Smith,  154  N.  Y. 
Supp.  881;  Lockwood  r.  McGuire,  57 
How.  Pr.  266;  Whitbeck  V.  Rowe,  25 
How.  Pr.  403;  March  V.  Ludlum,  3 
Sandf.  Ch.  35;  Billington  r.  Forbes,  10 
Paige  487;  American  Ins.  Co.  v.  Oakley, 
9  Paige  259.  Pa.— But  see  McBride's 
Estate,  9  Pa.  Dist.  216.  S.  D.— First 
Nat.  Bank  v.  Black  Hills  Fair  Assn.,  2 
S.  D.  145,  48  N.  W.  852.  Wis.— John 
Paul  Lumb.  Co.  v  Neumeister,  106 
Wis.  243,  82  N.  W.  144. 

[a]  Where  the  mortgagor  is  pre- 
vented from  attending  the  sale  and  the 
property  sold  greatly  below  its  value, 
a  resale  will  be  ordered.  Tripp  V.  Cook, 
2G  Wend.  (N.  Y.)   143. 

fb]  Slight  circumstances  indicating 
unfairness  or  fraud,  either  upon  the 
party,  the  officer,  the  purchaser,  or  the 
yiarty  to  the  record  benefited  by  the 
sale  will  furnish  sufficient  ground  for 
equitable  interposition  where  the  prop- 
erty sold  for  a  grossly  inadequate  price. 
Miller  v.  McAlister,  197  111.  72,  64  N. 
E.  254.  To  the  same  effect,  Graffam  v. 
Burgess,  117  U.  S.  180,  6  Sup.  Ct.  686, 
29  L.  ed.  839. 

71.  U.  S.— Graffam  v.  Burge'ss,  117 
U.  S.  180,  6  Sup.  Ct.  686,  29  L.  ed.  839. 
Md. — Bank  of  Commerce  v.  Lanahan, 
45  Md.  396;  Johnson  v.  Dorsey,  7  Gill 
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aneident/-  mistake,"  or  some  irregularity  in  the  sale,"*  or  in  the  judg- 
ment ordering  the  sale,^°  will  justify  setting  aside  the  sale. 

Where  a  party  asks  for  a  resale  on  the  ground  that  the  property  will 


269.  N.  Y.—In  re  Supt.  of  Banks,  207 
N.  Y.  11,  100  N.  E.  428.  S.  D.— First 
Nat.  Bank  v.  Black  Hills  Fair  Assn.,  2 
S.  D.  145,  48   N.  W.  852. 

fa]  Unfairness  in  Method  of  Adver 
tising. — Wliero  tlio  notico  of  advertise- 
ment  was  published  in  a  paper  of  small 
circulation  more  than  twenty  miles 
from  the  place  of  sale  so  that  neithei 
the  public  nor  the  parties  interested 
should  have  notice  and  the  price 
brought  at  the  sale  was  greatly  inade- 
quate, there  is  such  an  element  of  un- 
fairness as  coupled  with  inadequacy  of 
price  that  warrants  setting  aside  the 
sale.  MacFarlane  v.  MacFarlane,  50 
Fla.  570,  39  So.   995. 

fl)]  Where  a  purchaser  agreed,  with 
others  who  had  come  to  bid,  to  enter 
into  a  partnership  for  the  "purchase  of 
the  property  at  a  certain  price,  the 
fourt  will  set  aside  the  sale.  Haggerty 
V.  Haggerty,  268  111.  295,  109  N.  E. 
34.     See  suipra,  IX,  K,  5. 

72.  Haw. — Smith  v.  Pacific  Heights 
Ry.  Co.,  17  Hawaii  96.  Ky.— Yowell  r. 
Gaines,  2  Bush  211.  N.  J.— Hoffman  r. 
Godfrey,  79  X.  .T.  Eq.  617.  82  Atl.  900; 
Morrisse  r.  Inglis,  46  N.  J.  Eq.  306,  19 
Atl.  16.  S.  D.— First  Nat.  Bank  v.  Black 
Hills  Fair  Assn.,  2  S.  D.  145,  48  N.  W. 
852. 

fa]  Where  the  owner  was  prevented 
from  attending  the  sale  by  an  accident 
and  the  property  was  sold  at  a  great 
sacrifice,  the  sale  will  be  set  aside. 
Foor  V.  Mechanics'  Bank  &  Trust  Co., 
144  Kv.  682,  139  S.  W.  840,  Ann.  Cas. 
1913A,'   714. 

73.  Haw.— Smith  r.  Pacific  Heights 
Ev.  Co.,  17  Hawaii  96.  Ky.— Shuck  r. 
Price,  22  Ky.  L.  Rep.  1261,  60  S.  W. 
487,  misunderstanding  as  to  the  quan- 
tity of  land  sold.  Md. — Bank  of  Com- 
merce r.  Laiiahan,  45  Md.  396.  N.  J. 
Hoffman  v.  Godfrey,  79  N.  J.  Eq.  617, 
82  Atl.  900;  Morrisse  v.  Inglis,  46  N. 
J.  Eq.  306,  19  Atl.  16.  See  Rowan  r. 
Congdon,  53  N.  J.  Eq.  385,  33  Atl.  404. 
N.  Y.— State  Realty  &  Mtge.  Co.  v.  Vil- 
Ip.ume,  121  App.  Div.  793,  106  N.  Y. 
Supp.  698.  S.  D.— First  Nat.  Bank  r. 
Black  Hills  Fair  Assn.,  2  S.  D.  145,  48 
N.  W.  852.    Wis.— John  Paul  Lumb.  Co. 


V.  Neumeister,  106  Wis.  243,  82  N.  W. 
144. 

[a]  The  Mistake  Must  Not  Only  Bo 
Material  but  Genuine. — .\  sal  ■  will  not 
be  set  asiile  where  the  petitioner  was 
I^resent  and  intended  to  bit!  but  failed 
to  do  so  because  he  thought  the  bid 
made  by  another  person  was  not  bona 
fide,  but  made  with  the  view  of  run- 
ning the  property  up  on  him.  Fiske  v, 
Weigel    (N.   J.   Eq.),  21   Atl.  452. 

74.  Md. — Bank  of  Commerce  v.  Lan- 
ahan,  45  Md.  396.  Minn.— Lalor  f.  Mc- 
Carthy, 24  Minn.  417.  N.  J.— Polhemus 
V.  Princilla   (X.  J.  Eq.),  61  Atl.  263. 

[a]  Where  Proper  Notice  Was  Not 
Given. — Central  Trust  Co.  r.  Gate  City 
Electric  St.  Rv.  Co.,  96  Iowa  646,  65 
N.    W.   982. 

[b]  Because  the  sale  was  not  ad- 
vertised as  directed  in  the  decree.  Con- 
roy  V.  Carroll,  82  Md.  127,  33  Atl.  423. 

fc]  Shortness  of  Notice. — Where 
the  decree  of  sale  fixed  no  time  for 
notice  of  sale,  shortness  of  notice  is 
not  of  itself  suificient  grouml  to  set 
aside  the  sale,  yet  when  coupled  with 
inadequacy  of  price  or  other  irregular- 
ity in  the  conduct  of  the  sale  it  will 
be  regarded  as  important.  Sowards  v. 
Pritchett,  37   111.  517. 

fd]  Failure  of  advertisement  to  des- 
ignate the  hour  of  sale.  Bondurant  c. 
Bonduraut,   251   111.   324,  96   X.   E.   306. 

fe]  A  defective  return  of  the  officer 
selling,  coupled  with  inadequacy  of 
price  affords  sufficient  ground  for  set- 
ting aside  the  sale.  Evans  v.  Bushnell, 
59  Kan.  160,  52  Pac.  419. 

75.  Tn  re  First  Trust,  etc.  Bank  of 
Billings,  45  Mont.  89,  122  Pac.  561, 
Ann.  Cas.  1913C,  1327. 

[a]  The  omission  of  the  name  of  the 
party  against  whom  judgment  was 
rendered  coupled  with  inadequacy  of 
price  is  sufficient  to  authorize  setting 
aside  the  sale.  White  v.  Taylor,  46  Tex. 
Civ.  App.  471,  102  S.  W.  747. 

[h]  Wliere  the  judgment  of  sale 
fails  to  fix  the  terras  and  conditions  oi 
sale  and  the  price  was  grossly  inade- 
quate the  sale  ought  to  be  set  aside. 
Underwood's  Admr.  r.  Cartwright,  20 
Ky.  L.  Rep.  809,  47  S.  W.  5S0. 
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bring  more  money,  lie  should  bring  the  money  into  court,''''  offer  to 
make  an  advance  bid,'^  or  give  a  guarantee  that  there  will  be  no  loss 
on  a  re-sale.''* 

3.  Fraud,  —  The  well  settled  principle  of  law  that  fraud  vitiates 
all  decrees  and  sales  made  thereunder,  applies  to  judicial  salesJ'* 

4.  Surprise  and  Mistake.  —  The  general  principles  of  law  govern- 


76.  Osmond  v.  Evans,  269  111.  278, 
110  N.  E.  16;  Barnes  v.  H^nshaw,  226 
111.  605,  80  N.  E.  1076;  Quigley  v. 
Breckenridge,  180  111.  627,  54  N.  E. 
580. 

77.  Osmond  r.  Evans,  269  111.  278_, 
110  N.  E.  16;  Barnes  v.  Henshaw,  226 
111.  605,  80  N.  E.  1076;'  Quigley  v. 
Breckenridge,  180  111.  627,  54  N.  E. 
580;  Schmertz  v.  Hammond,  51  W.  Va. 
408,  41  S.  E.  184. 

As  to  reopening  "biddings  on  advance 
bid,  see  supra.  IX,  K,  10. 

78.  111.— Osmond  v.  Evans,  269  HI. 
278,  110  N.  E.  16;  Barnes  v.  Henshaw, 
226  111.  605,  80  N.  E.  1076;  Quigley  v. 
Breckenridge,  180  111.  627,  54  N.  E.  580; 
Ayers  v.  Baumgarten,  15  111.  444.  Mich. 
See  Nugent  v.  Nugsnt,  54  Mich.  557, 
20  N.  W.  584.  N.  J.— Krieger  v. 
Scheuer  (N.  J.  Eq.),  86  Atl.  534;  Porch 
V.  Agnew  Co.,  66  N.  J.  Eq.  232,  57  Atl. 
726.  N.  Y.— See  Brush  v.  Shuster,  3 
Abb.  N.  C.  73. 

[a]  Where  but  for  a  misapprehen- 
sion as  to  the  time  of  sale,  a  purchaser 
could  have  been  had  for  a  sum  consid- 
erably more  than  the  sale  realized,  the 
decree  of  confirmation  should  be  af- 
firmed unless  within  thirty  days  a 
prospective  purchaser  enter  into  a  bond 
that  in  the  event  of  a  resale  that  sum 
will  be  bid,  in  which  case  a  resale 
should  be  directed.  Eowan  v.  Condon, 
53  N.  J.  Eq.  385,  33  Atl.  404. 

79.  U.  S.— Ballentyne  v.  Smith,  205 
V.  S.  285,  27  Sup.  Ct.  527,  51  L.  ed. 
803;  Schroeder  v.  Young,  161  U.  S.  334, 
16  Sup.  Ct.  512,  40  L.  ed.  721;  Arrow- 
smith  V.  Gleason,  129  U.  S.  86,  9  Sup. 
Ct.  237,  32  L.  ed.  630;  Allen  v.  Gillette, 
127  U.  S.  589,  8  Sup.  Ct.  1331,  32  L. 
ed.  271;  Smith  v.  Black,  115  U.  S.  308, 
6  Sup.  Ct.  50,  29  L.  ed.  398;  Johnson 
V.  Waters,  111  U.  S.  640,  4  Sup.  Ct.  619, 
28  L.  ed.  547.  Ark. — Penn 's  Admr.  v. 
Tolloson,  20  Ark.  652.  Ga.— Southern 
Cotton  Mills  r.  Eagan,  138  Ga.  504, 
75  S.   E.  611;   Southern  Marble  Co.  v. 
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Stegall,  90  Ga.  236,  15  S.  E.  806.  111. 
Skakel  v.  Cycle  Trade  Puli.  Co.,  237 
111.  482,  86  N.  E.  1058;  Kennedy  v.  Af- 
dal,  229  111.  295,  82  N.  E.  291;  Devine 
r.  Harkness,  117  111.  145,  7  N.  E.  52; 
McMullen  v.  Gable,  47  111.  67.  Md. 
Pfiyne  v.  Payne,  97  Md.  678,  55  Atl. 
368;  Gregory  v.  Lenning,  54  Md.  51. 
Mich. — Page  v.  Kress,  80  Mich.  85,  44 
N.  W.  1052,  20  Am.  St.  Rep.  504;  Tong 
V.  Marvin,  26  Mich.  35.  Miss.— Swof- 
ford  V.  Garmoii,  51  Miss.  348;  Eedus  v. 
Hayden,  43  Miss.  614;  Mitchell  v.  Har- 
ris," 43  Miss.  314.  Neb. — Omaha  Loan 
&  Bldg.  Assn.  V.  llendee,  108  N.  W.  190; 
McKeighan  v.  Hopkins,  19  Neb.  33,  26 
N.  W.  614.  N.  J.— Mutual  Life  Ins. 
Co.  V.  Goddard,  33  N.  J.  Eq.  482; 
Hayes  v.  Stiger,  29  N.  J.  Eq.  196.  N.  Y. 
Howell  r.  Mills,  53  N.  Y.  322;  Le  Fevro 
r.  Laraway,  22  Barb.  167.  Tenn. 
Moore  v.  Watson,  4  Coldw.  64;  Eogers 
V.  Clark,  5  Sneed  665.  Va. — Harman  v. 
Copenhaver,  89  Va.  836,  17  S.  E.  482; 
Allison  V.  Allison,  88  Va.  328,  13  S.  E. 
549;  Virginia  Fire  &  M.  Ins.  Co.  v.  Cot- 
trell,  85  Va.  857,  9  S.  E.  132,  17  Am. 
St.  Eep.  108. 

[a"!  Where  the  master  was  directed 
to  sell  for  not  less  than  $2600  but  actu- 
ally sold  for  $1000  to  persons  who  were 
informed  as  to  his  directions,  the  court 
ordered  a  resale  before  they  had  paid 
their  bid.  Eequa  r.  Eea,  2  Paige  (N. 
Y.;    339. 

fb]  Co-defendant  111.— Where  a  co- 
defendant  of  mortgagor  took  advantage 
of  his  illness  and  prevented  a  post- 
ponement and  bought  the  property  at 
one-third  of  its  value  the  court  ordered 
a  resale.  Billington  v.  Forbes,  10  Paigo 
(N.   Y.)    487. 

fc]  Fraudulent  negligence  or  mis- 
conduct in  any  person  connected  with 
the  sale.  Mitchell  v.  Harris,  43  Miss. 
314;  Pattison  v.  Josselyn,  43  Miss.  373. 

Fraud  coupled  with  inadequacy  of 
price,  see  supra,  XII,  D,  2. 

Agreement  to  stifle  competition  as 
ground,  see  infra,  XII,  D,  6. 
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inp:  surprise,  mistake,  and  misappreliension  are  applicable  also  to  judi- 
cial sales,  and  they  may  be  sufficient  grounds  for  setting  aside  a  sale.**' 
Q'he  mistake  must  have  been  caused  by  some  one  connected  ^\ith  the 
sale,**^  and  must  have  caused  injury."^  A  judicial  sale  may  be  set  aside 
where  there  is  surprise  or  misapprehension  created  by  the  conduct  of 
the  purchaser,*^  or  the  officer  who  conducted  the  sale.*** 


hO.  U,  S.—In  re  Burr  Mfg.  &  Sup- 
ply Co.,  217  Fed.  16,  133  C.  C.  A.  12U, 
revetsed^  209  Fed.  138;  Morrison  v. 
Eurnette.  154  Fed.  617,  83  C.  C.  A 
391.  Ala.— Helena  Coal  Co.  r.  Sibley, 
132  Ala.  651,  32  So.  71S;  Branch  Bank 
V.  Hunt,  8  Ala.  876.  Cal. — Thompson  i'. 
San  Francisco,  119  Cal.  538,  51  Pac. 
S63.  m.— Skakel  v.  Cvcle  Trade  Pub- 
lishing  Co.,  237  111.  482',  86  N.  E.  1058; 
McMullen  v.  Gable,  47  HI.  67.  Md. 
Columbia  Paper  Bag  Co.  r.  Carr,  116 
Md.  541,  82  Atl.  442;  Hunting  v.  Wal- 
ter, 33  Md.  60  (whore  i)urchaser  bought 
under  the  impression  that  he  was  buy- 
ing free  from  all  incumbrance  except 
a  ground  rent);  Billingslea  v.  Baldwin, 
23  Md.  85;  Bolgiano  r.  Cooke,  19  Md. 
375;  Anderson  r.  Foulke,  2  Har.  &  G. 
346.  Miss. — Swofford  r.  Garmon,  51 
Miss.  348;  Redus  v.  Hayden,  43  Miss. 
614;  Mitchell  i".  Harris,  43  Miss.  314. 
Mo.— Patton  v.  Hanna,  46  Mo.  314. 
N.  Y. — Le  Fevre  r.  Larawav,  22  Barb. 
167;  Gould  v.  Gager,  24  How.  Pr.  440, 
18  Abb.  Pr.  32.  N.  C— Clayton  v. 
Giover,  56  N.  C.  371,  mistake  of  pur- 
chaser. Ohio. — Ohio  Life  Ins.  &  Trust 
Co.  V.  Goodin.  10  Ohio  St.  557.  S.  C. 
Bonham  r.  Cave,  102  S.  C.  308,  86  S. 
E.  681;  Howlett  v.  Central  Carolina  L. 
&  1.  Co.,  50  S.  C.  1,  27  S.E.  533,  a 
mutual  mistake  as  to  identity  of  lot, 
where  two  lots  were  sold  under  one 
proceeding.  Tenn. — Spence  r.  Armour, 
9  Hcisk.  167.  Va.— McComb  v.  Gilke- 
son,  110  Va.  406,  66  S.  E.  77,  135  Am. 
St.  Eep.  944;  Nitro-Phosphate  Syndi- 
cate Co.  r.  Johnson,  100  Va.  774,  42  S. 
E.  995;  Allison  i.  Allison,  88  Va.  328, 
13  S.  E.  549;  Virginia  Fire  &  M.  Ins. 
Co.  V.  Cottrell,  85  Va.  857,  9  S.  E.  132, 
17  Am.  St.  Eep.  108;  Terry  r.  Cole's 
Exr.,  80  Va.  695;  Hickson  V.  Eucker, 
77  Va.  135;  Berlin  r.  Melhorn,  75  Va. 
639. 

When    coupled    with    inadequacy    of 
price,  see  isuyra,  XII,  D,  2. 

Mistake  in  bidding,  as  a  ground,  see 
infra,  XII,   D,  6. 


[a]  The  character  of  the  mistake 
of  fact  for  which  equity  will  relieve 
is  defined  to  be  some  unintentional  act, 
omission  or  error,  arising  from  ignor- 
ance, surprise,  imposition,  or  misplaced 
confidence.  Mountcastle  v.  Moore,  11 
Heisk.    (Tenn.)    481. 

[bj  A  mistake  of  the  attorney  as 
to  the  amount  of  liens  on  tlic  pro{ierty 
and  as  to  the  amount  tlie  pro[>erty 
would  bring  is  no  ground  for  setting 
aside  the  sale.  Ex  parte  Jones,  47  S.  C. 
393,  25  S.  E.  285. 

[c]  A  mistake  of  law  is  not  suffi- 
cient. Eraser  v.  Eraser,  128  111.  App, 
73  (mistake  of  counsel) ;  Hayes  v. 
Stiger,  29  N.  J.  Eq.  196,  mistake  of  a 
purchaser  that  could  have  been  avoided 
b}'   the   use   of   ordinary   prudence. 

fd]  Misinformation  as  to  Adjourn- 
ment.— Where  the  referee  informed  the 
defendants  that  t<he  sale  wouM  be  ad- 
jour-ned  and  this  promise  was  relied 
upon,  the  sale  will  be  set  aside  whero 
the  referee  next  day  sold  the  property 
at  the  time  advertised.  Angel  r.  Clark, 
21   App.   Div.  339,  47  N.  Y.  Supp.  731, 

fe]  ReUef  from  mistake  is  only 
granted  to  the  mistaken  partv.  Wil- 
ber  V.  Wilber,  119  App.  Div.  740,  104 
N.   Y.   Supp.   179. 

81.  Ohio. — MecTianic's  Savings  & 
Bldg.  L.  Assn.  r.  O 'Conner,  29  Ohio  St. 
651.  Pa. — Hartman  v.  Pemberton,  24 
Pa.  Super.  222.  S.  C— Young  v.  Teague, 
Bailey  Eq.  13. 

82.  Boughtv  t.  Moss,  1  Bush  (Kv.) 
161. 

83.  Miss.— Mitchell  r.  Harris,  43 
Miss.  314;  Pattison  v.  Josselyn,  43 
Miss.  373.  N.  J.— Woodward  r.  Bul- 
lock, 27  N.  J.  Eq.  507.  N.  Y.— Howell 
V.  Mills,  53  N.  Y.  322;  Le  Fevre  r.  Lara- 
way,  22  Barb.  167. 

84.  ni.- Kennedy  v.  Afdal,  229  HI. 
295,  82  N.  E.  291.  'n.  Y.— Le  Fevre  f. 
Larawav,  22  Barb.  167;  Griffith  r.  Had- 
ley,  10  Bosw.  587.  Wis.— Koop  v.  Bur- 
ris,  95  Wis.  301,  70  N.  W.  473. 

And  see  cases  in  preceding  note. 
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5.  Irregularities  in  Proceedings.  —  A  judicial  sale  will  be  set  aside 
for  substantial  errors  only:^^  mere  informalities,  irregularities,  and 
technical  errors  are  insufficient.^*'  Irregularities  which  would  other- 
M-ise  be  sufficient,  however,  may  justify  setting  aside  the  sale  when 
other  circumstances  such  as  fraud  or  inadequacy  of  price,  are  present." 
After  confirmation,  however,  all  non jurisdictional  irregularities  are 
cured,  and  the  sale  will  not  be  set  aside  except  upon  grounds  on  which 
a  sale  between  individuals  will  be  set  aside.^® 

Siifficieut  Grounds.  —  A  judicial  sale  may  be  set  aside  for  want  of 
notice  of  the  pendency  of  the  action,^^  for  failure  to  publish  the  notice 
in  a  newspaper  required  by  statute,^"  for  holding  the  sale  at  an  un- 
usually early  hour  whereby  the  property  sold  for  less  than  its  value,^* 
or  holding  the  sale  during  an  epidemic  which  prevents  interested  part- 
ies from  attending  f^  for  failure  to  strike  the  property  off  to  the  high- 
est responsible  bidder,^^  or  for  failure  of  the  purchaser  to  pay^^  the 


I 


85.  Columbia  Paper  Bag  Co.  v.  Carr, 
116  Md.  541,  82  Atl.  442;  Billingslea, 
V.  Baldwin,  23  Md.  85;  Bolgiano  v. 
Cooke,  19  Md.  375.  See  12  Standard 
Proc.   845. 

Purchase  by  the  officer  as  ground  for 
setting  aside  the  sale,  see  6  Standard 
Proc.  575;   12  Standard  Proc.  849. 

86.  Nalle  v.  Young,  160  U.  S.  624,  6 
Sup.  Ct.  420,  40  L.  ed.  360,  in  Louis- 
iana. See  6  Standard  Proc.  576;  12 
Standard  Proc,  845. 

[a]  Insufficient  Notice  of  Confirma- 
tion.— Where  the  date  fixed  for  con- 
firmation in  the  motion  was  the  27th 
and  was  served  on  the  25th,  the  short- 
-"sss  of  the  notice  is  not  sufficient  to 
set  aside  the  decree  confirming  the  sale. 
Allison  V.  Allison,  88  Va.  328,  13  S.  E. 
549. 

[b]  The  giving  of  a  deed  instead  of 
a  certificate  of  purchase  as  required  by 
law  does  not  warrant  setting  aside  the 
sale.     Burke  v.  Weaver,  71  111.  359. 

87.  See  Banning  f.  Pendery,  7  Ohio 
Dec.  677,  and  supra,  XII,  D,  2. 

[a]  A  sale  made  on  election  day 
which  brings  an  inadequate  price  will 
be  set  aside.  Banning  v.  Pendery,  7 
Ohio  Dec.  677. 

Sale  en  masse  where  there  is  fraud 
or  inadequacy  of  price,  see  infra,  this 
section. 

88.  U.  3.— In  re  Burr  Mfg.  &  Supply  Co., 
217  Fed.  16,  133  C.  C.  A.  126  (reversed, 
209  Fed.  138);  Morrison  v.  Burnette, 
154  Fed.  617,  83  C.  C.  A.  391.  Tenn. 
Spence  r.  Armour,  9  Heisk.  167.  Va. 
Kitro-Phosphate  Syndicate  v.  Johnson, 
100  Va.  774,  42  S.  E.  995;  Patterson  V. 
Eakin,  87  Va.  49,  12  S.  E.  144;  Karn  v. 
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Eorer  Iron  Works,  86  Va.  754,  11  S.  E. 
431 ;  Va.  Fire  &  Marine  Ins.  Co.  v.  Cot- 
trell,  85  Va.  857,  9  S.  E.  132,  17  Am. 
St.  Rep.  108;  Hickson  v.  Eucker,  77  Va. 
135;   Berlin  v.  Melhorn,  75  Va.  639, 

Effect  of  confirmation  on  irregulari- 
ties, see  supra,  XI,  O. 

89.  Kizer  Lumb.  Co.  V.  Mosely,  50 
Ark.  544,  20  S.  W.  409. 

90.  Stout  V.  Brown,  64  Ark.  312,  43 
S.  W.  415,  attaehm'snt  sale. 

91.  Thomason  v.  Craighead,  32  Ark. 
391. 

92.  Kirkland  V.  Texas  Express  Co., 
57   Miss.   316. 

93.  Spalding  v.  Murphy,  63  Neb.  401, 
88  N.  W.  489. 

94.  U.  S.— Camden  v.  Mayhew,  129 
U.  S.  73,  9  Sup.  Ct.  246,  32  L.  ed.  608; 
Hearne  v.  Barry,  3  Cranch  C.  C.  168,  11 
Fed.  Cas.  No.  6,303.  Ala.— Howison  v. 
Oakley,  118  Ala.  215,  23  So.  810.  Ark. 

1  Phelps  V.  Jackson,  31  Ark.  272.  Ga. 
Walters  v.  Hargrove,  61  Ga.  267.  111. 
Harwood  v.  Cox,  26  111.  App.  374.  Ky. 
Napper  v.  Mutual  Life  Ins.  Co.,  107  Ky. 
134,  53  S.  W.  28,  92  Am.  St.  Rep.  340. 
La. — Succession  of  Haggerty,  28  La. 
Ann.  87.  Md. — Brundige  v.  Morrison, 
56  Md.  407-:  Stephens  v.  Magruder,  31 
Md.  168.  Miss.— Sharpley  v.  Plant,  79 
Miss.  175,  28  So.  799,  89  Am.  St.  Rep. 
588.  N.  Y. — Thompson  v.  Dimond,  3 
Edw.  Ch.  298.  N.  C.—Ex  parte  Pettillo, 
80  N.  C.  50.  Tenn. — Mosby  v.  Hunt, 
9  Heisk.  675;  Munson  v.  Payne,  9  Heisk. 
672.  Va. — Mosby  v.  Wither 's  Exrs.,  80 
Va.  82;  Long  v.  Weller's  Exr.,  29  Gratt. 
(70  Va.)  347.  W.  Va.— Hvman,  Mosea 
&  Co.  V.  Smith,  13  W.  Yn.  744. 

[a]    Although  the  property  may  have 
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purchase  price,  or  furnish  the  security  required.^^  Any  misdoscrip- 
tion  of  the  estate  by  the  person  selling,  whether  innocently  made  or 
not  and  relied  upon  by  the  purchaser  entitles  him  to  have  the  sale  set 
aside."" 

Insufficient  Grounds. —  It  has  been  held  that  it  is  not  ground  for  set- 
ting aside  the  sale  that  the  decree  failed  to  designate  the  place  of  salo 
when  the  sale  was  actually  held  at  the  proper  place,°^  that  the  writ, 
under  which  the  property  was  sold  issued  for  a  larger  amount  than 
was  due,^**  that  the  notice  was  not  published  in  every  edition  of  the 
paper,""  or  tliat  one  of  the  officers  designated  to  make  the  sale  was  ab- 
sent,^ Nor  will  a  sale  be  set  aside  for  a  refusal  of  the  officer  to  ad- 
journ the  sale  in  the  exercise  of  a  reasonable  discretion,-  for  failure 
of  consideration,^  because  the  sale  was  made  during  a  severe  financial 
panic,"*  or  on  a  general  state  election  dayf  because  the  officer  failed  to 
make  a  report,"  or  because  he  did  not  sign  the  report  properly.^  A 
mistake  in  calculation  of  the  amount  of  purchase  money  should  be 
corrected,  but  is  no  ground  for  declaring  the  sale  a  nullity,  in  the  ab- 
sence of  fraud.^ 

The  sale  of  lands  en  masse,  unless  there  has  been  fraud,  injury,''  or 


been    conveyed    since.    McKenzie    v. 
Bacon,  40  La.  Ann.  157,  4  So.  65. 

[b]  Where  an  assignment  of  the  bid- 
der's rights  has  been  made,  a  resale 
should  be  ordered  only  after  default  in 
making  payment  within  a  reasonable 
time  bv  the  assignee.  Dist.  of  Colum- 
bia r.  ■'McBlair,  124  U.  S.  320,  8  Sup. 
Ct.  547,  31  L.  ed.  449. 

95.  Stephens  v.  Magruder,  31  Md. 
168. 

[a]  The  commissioner  selling  has  a 
discretion  in  reselling  when  the  pur- 
chaser does  not  execute  the  necessary 
bond  for  the  purchase  money.  Swaf- 
ford  V.  Howard,  20  Ky.  L.  Eep.  1793, 
50  S.  W.  43. 

96.  Doyle  v.  Whitridge,  97  Md.  711, 
55  Atl.  459;  Laight  v.  Pell,  1  Edw.  Ch. 
(N.  Y.)    577. 

97.  Hooper  v.  Young,  58  Ala.  585. 

98.  Amato  v.  Ermann,  47  La.  Ann. 
967,   17   So.   505. 

[a]  That  fact  would  not  affect  the 
validity  of  the  title,  but  simply  the 
question  as  to  the  payment  of  the  price. 
Lynch  c.  Kitchen,  2  La.  Ann.  843. 

99.  Everson  i*.  Johnson,  22  Hun  (N. 
Y.)    115. 

1.  Hopper  V.  Hopper,  79  Md.  400, 
29  Atl.  611. 

2.  ;Morris  r.  "Woodward,  25  N.  J. 
Eq.    31'. 

3.  IlL— Wing   t.   Dodge,   80   HI.   564, 


this  being  a  defense  when  sued  for  the 
purchase  money.  Ky. — Williams  v. 
Glenn's  Adnir.,  87  Ky.  87,  7  S.  W.  610, 
12  Am.  St.  Eep.  4Gi.  Mo.— Clarke  v. 
Cooper,  148  Mo.  App.  230,  128  S.  W.  47. 
Contra,  Glenn  f.  Clapp,  11  Gill  &  J. 
(Md.)  1,  holding  that  a  purchaser  might 
have  a  sale  set  aside  before  the  fund 
was  distributed,  where  the  title  was 
defective  and  there  was  a  total  failure 
of  consideration. 

4.  Pewabie  Min.  Co.  V.  Mason,  145 
U.  S.  349,  12  Sup.  Ct.  887,  36  L.  ed. 
732. 

5.  Bank  of  Commerce  v.  Lanahan, 
45  Md.  396;  King  v.  Piatt,  37  N.  Y. 
155,  3  Abb.  Pr.  (N.  S.)  434,  35  How. 
Pr.  23. 

6.  Atkinson  v.  Jefferson  College,  54 
W.  Va.  32,  46  S.  E.  253. 

7.  Bean  v.  Meguiar,  20  Ky.  L.  Eep. 
885,  47  S.  W.  771,  where  a  deputy- 
signed  the  report  in  his  own  name  in- 
stead of  signing  as  deputy. 

8.  Cowan  r.  Anderson,  7  Coldw. 
(Tenn.)    284. 

9.  111.— Osmond  v.  Evans,  269  HI. 
278,  110  X.  I'].  16;  Ward  v.  Ward,  174 
HI.  432,  51  N.  E.  806;  Kerfoot  v.  Bill- 
ings, 160  HI.  563,  43  N.  E.  804;  Fair- 
man  V.  Peck,  87  HI.  156.  Kan.— Green- 
well  r.  Moffett,  77  Kan.  41,  93  Pac. 
609.  Ky.— West  v.  McDonald,  113  S. 
W.  872,  the  objection  that  the  property, 
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inadequacy  of  price, ^°  is  not  ground  for  setting  aside  the  sale. 
6.  Matters  Relating  to  Bidding.  —  Where  a  party  desirous  of  pur- 
chasing property,  by  his  improper  conduct  prevents  others  from  bid- 
ding against  him  and  thus  succeeds  in  purchasing  the  property  at 
less  than  its  fair  market  value,  the  sale  will  be  set  aside."  So,  an  agree- 
ment among  bidders  which  prevents  competition  is  a  fraud  sufficient 
to  set  aside  a  sale,^-  Equity  will  not,  however,  set  aside  the  sale  at  the 
instance  of  a  party  to  the  agreement."  Collusive  bidding,^*  and  mis- 
take in  bidding,^^  are  grounds  for  setting  aside  the  sale,  as  is  the  em- 
ployment of  bye  bidders  or  puffers.^'^    But  it  is  ordinarily  no  ground 


being  divisible,  should  have  been  sold 
in  parcels  cannot  be  made  by  a  pur- 
chaser. Miss.— See  Provine  v.  Thorn- 
ton, 92  Miss.  395,  46  So.  950.  Mo. 
Benk^ndorf  v.  Vineenz,  52  Mo.  441. 
N.  Y.— But  see  Griffith  v.  Hadley,  10 
Bosw.  587;  Ames  v.  Lockwood,  13  How. 
Pr  555.  Okla.— Miller  v.  Trudgeon.  16 
Okla,  337,  86  Pac.  523,  8  Ann.  Cas.  739. 
S.  D. — Thompson  v.  Browne,  10  S.  D. 
344  73  N.  W.  194.  Tenii. — Johnson  v. 
Evans,  1  Tenn.  Ch.  603.  Wis.— Lloyd  v. 
Frank,    30    Wis.   306. 

As  to  collateral  attack,  see  infra, 
XIX. 

As  to  necessity  for  sale  in  parcels, 
see  supra,  IX,  C,  5. 

10.  U.  S.— Sehroeder  v.  Young,  161 
U.  S.  334,  16  Sup.  Gt.  512,  40  L.  ed. 
721.  111. — Bowen  v.  Bowen,  265  111. 
638,  107  N.  E.  129;  Dimmitt  v.  Flinn, 
229  111.  Ill,  82  N.  E.  249;  Douthett  i). 
Kettle,  104  III-  356;  Morris  v.  Eobey,  73 
111  462.  Ky. — Van  Meter  v.  Van  Met- 
er's Assignee,  88  Ky.  448,  11  S.  W.  80. 
N.  J. — See  Ryan  v.  Wilson,  64  N.  J. 
Eq.  797,  52  Atl.  993.  N.  Y.— American 
Ins.  Co.  V.  Oakley,  9  Paige  Ch.  259. 

See  sKpra,  XII,  D,  2. 

11^  U.  S.— Cocks  V.  Izard,  7  Wall. 
559,  19  L.  ed.  275;  In  re  Ethier,  118 
Fed.  107.  111.— Kennedy  v.  Afdal,  229 
111.  295,  82  N.  E.  291;  Ingalls  v.  Eow- 
ell,  149  111.  163,  36  N.  E.  1016.  Miss. 
Mitchell  V.  Harris,  43  Miss.  314;  Pat- 
tison  V.  Josselvn,  43  Miss.  373.  N.  J. 
Van  Dvke  v.  Van  Dyke,  31  N.  J.  Eq. 
176. 

[a]  Where  Purchaser  Chilled  Bid- 
ding.—Toole  V.  .Johnson,  61  S.  C.  34.  3.9 
S.  E.  254;  Herndon  r.  Gibson,  38  S.  v;. 
357,  17  S.  E.  14.5,  37  Am.  St.  Eep.  765, 
20  L.  R.  A.  545. 

[b]  One  who  hires  another  not  to 
bid  against    him   commits  a   fraud,  for 
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which  the  sale  may  be  set  aside.  Barne? 
V.  Mays,  88  Ga.  696,  16  S.  E.  67. 

12.  ni.— Mansfield  v\  Wallace,  217 
m.  610,  75  S.  E.  682;  Quigley  v.  Breck 
enridge,  180  111.  627,  54  N.  E.  580; 
Wilson  V.  Kellogg,  77  111.  47;  Garrett 
V.  Moss,  20  111.  549.  Ind.— See  Goldman 
V.  Oppenheim,  118  Ind.  95,  20  N,  E. 
635.  la. — Fleming's  Heirs  v.  Hutch- 
inson, 36  Iowa  519;  Kerwer  v.  Allen,  31 
Iowa  578.  Mo. — Shuck  v.  Missouri 
Lumber  &  Min.  Co.,  244  Mo.  366,  148  S. 
W.  609.  Neb.— Goble  v.  O'Connor,  43 
Neb.  49,  61  N.  W.  131.  Ohio.— Saxton 
V.  Seiberling,  48  Ohio  St.  554,  29  N.  E. 
179.  Pa.— Phelps  v.  Benson,  161  Pa. 
418,  29  Atl.  86.  Tenn.— McMinn '.* 
Legatees  v.  Phipps,  3  Sneed  196. 

See  snpra,  IX,  K,  5. 

[a]  There  may  be  exceptions  to  the 
rule,  as  where  bidders  are  interested 
with  one  another  in  protecting  liens, 
or  where  one  cotenant  bids  for  the 
others.  Shuck  v.  Missouri  Lumber  & 
Min.  Co.,  244  Mo,  366,  148  S.  W.  609. 
See  also  Fairy  ^.  Kennedy,  68  S.  C.  250, 
47  S.  E.  138,  and  supra,  IX,  K,  5. 

13.  Harrell  v.  Wilson,  108  N.  C.  97, 

12  S.  E.  889. 

14.  Ark. — See  Nash  v.  Delinquent 
Lands,  111  Ark.  158,  163  S.  W.  1147, 
Mo. — Miltenberger  f.  Morrison,  39  Mo, 
71;  Wooton  v.  Hinkle,  20  Mo.  290.  N.  Y. 
Fisher  v.  Hersey,  17  Hun  370,  appeal 
dismissed,  78  N.  Y.  387,  employment 
of  puffer. 

15.  Conover  v.  Walling,  15  N.  J.  Eq, 
173,  where  a  less  price  was  obtained 
than  flthar^ise  wouid  hRTe  been  of- 
lersd. 

16.  McDowell  v.  Simms,  41  N.  C, 
278;  Morchead  f.  Hunt,  16  N.  C,  35. 
See  Woods  v.  Hall,  16  N.  C.  411,  415_. 
See  supra,  IX,  K,  5. 
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for  vacating  a  judicial  sale  that  only  a  few  bidders  were  present/^  or 
that  only  one  bid  was  received.^^ 

7.  Reversal  and  Modification  of  the  Judgment  or  Decree.  —  Whero 
a  party  to  a  suit/''  his  attorney,-"  or  assignee'^  purcliases  property  at  a 
judicial  sale,  a  subsequent  reversal  of  the  judgment  or  decree  under 
which  the  sale  is  made  is  ground  for  setting  aside  the  sale.--  But  it  is 
otherwise  where  the  property  is  bought  by  a  bona  fide  purchaser  with- 
out notice,^^  provided  the  court  had  jurisdiction  to  render  the  decree 


17.  Learned  v.  Geer,  139  Mass.  31, 
29  N.  E.  215;  Hudgins  v.  Lanier,  23 
Gratt.    (64   Va.)    494. 

[a]  But  where  because  of  inclem- 
ency of  the  weather  persons  intending 
to  bid  are  deterred  from  attending,  and 
the  only  bidder  present  lived  there, 
the  sale  may  be  set  aside,  without 
"weighing  the  conflicting  evidence  as  to 
the  sufiicieucy  of  the  price  at  which 
the  sale  was  made.  Koberts  v.  Koberts, 
13  Gratt.  (54  Va.)  639,  70  Am.  Dec 
435. 

18.  Swires  r.  Brotherline,  41  Pa.  135, 
80  Am.  Dec.  601. 

19.  Ala.— rhillips  V.  Benson,  82  Ala. 
500,  2  So.  93;  McDonald  v.  Mobile  Life 
Ins.  Co.,  65  Ala.  358.  Ark.— Milling- 
ton  V.  Hill,  54  Ark.  239,  15  S.  W.  606; 
Fishback  v.  Weaver,  34  Ark.  569.  Cal> 
Barnhart  r.  Edwards,  128  Cal.  572,  61 
Pac.  176;  Purser  v.  Cady,  120  Cal.  214, 
52  Pac.  489;  Reynolds  v.  Harris,  14  Cal. 
667,  76  Am.  Dec.  459.  IlL— Dcnk  r. 
Fiel,  249  HI.  424,  94  N.  E.  672;  Hay 
r.  Bennett,  153  111.  271,  38  N.  E.  645; 
Smith  V.  Brittenham,  109  111.  540;  Fer- 
gus V.  Woodworth,  44  111.  374.  Kan. 
Hubbard  v.  Ogden,  22  Kan.  671.  Ky. 
See  Dist.  of  Clifton  v.  Plirman,  33  Kv. 
L.  Rep.  529,  110  S.  W.  406.  N.  Y. 
"Wambaugh  v.  Gates,  8  N.  Y.  13S.  Ohio. 
Roberts  v.  Price,  2  Ohio  Dec.  6S1.  See 
McBride  1-.  Longworth,  14  Ohio  St.  349, 
84  Am.  Dec.  383.  Okla.— Arnold  v. 
Joines,  150  Pac.  130.  Tenn.— Welcker 
v.  Staples,  88  Tenn.  49,  12  S.  W.  340,  17 
Am.  St.  Rep.  869;  Micou  v.  Davis,  16 
Lea  257.  Tex. — Adams  v.  Odom,  74 
Tex.  206,  12  S.  W.  34,  15  Am.  St.  Rep. 
827,  Wash.— Princd  V.  Mottman,  84 
Wash.  287,  146  Pac.  841.  Va,— Buch- 
anan V.  Clark,  10  Gratt.  (51  Va.)  164. 
W.  Va. — Lowther  v.  Lowtlicr-Kauffman 
Oil  &  Coal  Co.,  75  W.  Va.  171,  83  S. 
E.  49;  Frederick  v.  Cox,  47  W.  Va.  14, 
34  S.  E.  958;  Dunfcc  r.  Childs,  45  W. 
Va.  155,  30  S.  E.  102.    Wis,— See  Jesup 


V.  Racine  Bank,  15  Wis.  604,  82  Am. 
Dec.  703. 

[a]  Whether  the  reversal  is  based 
on  an  amendable  or  an  incurable  de- 
fect, the  rule  obtains.  McDonald  v. 
Mobile   Life   Ins.   Co.,   65   Ala.   358. 

[b]  The  next  friend  of  an  infant 
comlpainant  stands  in  the  attitude  of 
a  party  to  the  suit  and  is  neither  such 
a  stranger  nor  bona  fide  purchaser  as 
to  render  his  title  good  as  against  the 
owners  of  the  land  upon  the  reversal 
of  the  decree  ordering  the  sale.  Car- 
roll r.  Draughon,  152  Ala.  418,  44  So. 
553,   126   Am.   St.   Rep.   51. 

[c]  Exception  of  Lienholder. — 
Where  lauds  encumbered  by  various 
liens  are  sold  at  the  suit  of  one  of  the 
licnholders  and  are  purchased  by  a 
lienholder  and  the  proceeds  are  dis- 
tributed among  the  various  incum- 
brancers by  order  of  the  court,  such 
purchaser,  though  a  party  to  the  suit, 
is  entitled  to  the  protection  which  the 
statute  affords  to  purchasers  at  judi- 
cial sales,  upon  reversal  of  the  judg- 
ment or  decree  under  which  the  sale 
was  made.  McBride  v.  Longworth,  14 
Ohio  St.  349,  84  Am.  Dee.  383. 

20.  U.  S.— Galpin  v.  Pago,  18  Wall. 
350,  21  L.  ed.  959.  Ala.— Phillips  r 
Benson,  82  Ala.  500,  2  So.  93;  Marks 
V.  Cowles,  61  Ala.  299.  lU.— Smith  r. 
Brittenham,  109  111.  540.  Ky.— Salter 
■v.  Dunn,  1  Bush  311.  Tex. — Stroud  v. 
Casey,  25  Tex.  740,  78  Am.  Dec.  556. 

21.  McDonald  r.  Mobile  Life  Ins. 
Co.,   65   Ala.   358. 

22.  Compare  supra,  IX,  I. 

23.  U,  S.— Davis  r.  Gaines,  104  V. 
S.  386,  26  L.  ed.  757;  McGoon  f. 
Scales,  9  Wall.  23,  19  L.  ed.  545;  Gray 
V.  Brignardello,  1  Wall.  627,  17  L.  ed. 
692;  Grignon's  Lessee  r.  Astor,  2  How. 
319,  11  L.  ed.  283;  Voorhees  r.  Bank 
of  United  States,  10  Pet.  449,  9  L.  ed. 
490;  The  John  Twohy.  Jr.,  189  Fed. 
965.     Ala. — Phillips  f.' Benson,  82  Ala. 
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or  jndgment,^*  and  the  decree  is  not  void.=^^  To  be  within  the  pro- 
tection of  the  rnle  the  purchaser  mnst  have  paid  the  purchase  money-j^" 
and  he  nnist  show  that  he  is  a  purchaser  of  the  legal  title,  not  a  mere 
equity,  or  in  other  words  that  he  has  received  a  deed  to  the  property.^^ 
When  a  judgment  has  been  set  aside  before  confirmation  of  a  sale  it 
necessarily  follows  that  the  sale  must  be  set  aside.^^ 

If  the  judgment  is  modified  on  appeal,  but  not  so  as  to  affect  that 


500,  2  So.  93;  Marks  v.  Cowles,  61  Ala, 
299.     See  Lcsslie  r.  Kichardson,  60  Ala. 
563.     Ark. — Moore  v.  Woodall,  40  Ark. 
42.     Cal. — Reynolds    v.   Harris,   14   Cal. 
C67,  76  Am.  f)ee.  459;  Loring  r.  Illsley, 
1  Cal.  24.     Fla.— Garvin  v.  Watkins,  29 
Fla.  151,  10  So.  818.    111.— Denk  v.  Fiel, 
249  111.  424,  94  N.  E.  672;   Lambert  V. 
Livingston,   131  111.  161,  23  N.  E.  352; 
Barlow  v.  Stanford,  82  111.  298;   Wad- 
hams  r.  Gay,  73  111.  415;  Goudy  v.  Hall, 
36    111.    313,    87    Am.    Dec.    217.      Ind. 
McCormiek'  v.  McClure,  6  Blackf.  466, 
39  Am.  Dee.  441;  Doe  ex  dem.  Noble  v. 
Swiggett,  5   Blackf.   328.     Ky.— Harris 
r.    Hopkins,    166    Ky.    147,    179    S.    W. 
14;    Gossom    v.   Donaldson,   18  B.   Mon. 
2.'50,    68    Am.    Dec.    723;    Campbell    v. 
Johnston,  4  Dana  177;  Dist.  of  Clifton 
V.  Pfirman,  33  Ky.  L.  Rep.  529,  110  S. 
W.  406;   May  f.  Ball,  22   Ky.  L.  Eep. 
1681,   60   S.  "W.    722;   Dunn   v.   Germap 
Bank,  8  Ky.  L.  Rep.  777,  3  S.  W.  425. 
Md.— Benson  r.  Yellott,  76  Md.  159,  24 
Atl.    451:    Brondel   r.    Zion    Church,    71 
Md.  83,  17  Atl.  936;  Newbold  r.  Schlens, 
66     Md.     585,     9     Atl.     849;    Dorsey   V. 
Thompson,  37  Md.  25;  Ward  v.  Hollins, 
14   Md.   158;   Wampler  V.  Wolfinger,  13 
Md.    337.     Minn. — Brauley   v.   Dambly, 
69   Minn.    282,   71    N.   W.    1026.     Miss. 
Henderson  r.  Herrod,  23  Miss.  434;  Doe 
ex   dem.   Holm   v.   Natchez   Ins.    Co.,    8 
Smed.    &    M.    197.      Mo.— Lindcll    Real 
Estate  Co.  v.  Lindell,  142  Mo.  61,  43  S. 
W.  368.    Neb. — Kazebeer  v.  Nunemaker, 
82  Neb.   732,   118   N.  W.   646;    McAus- 
land  V.  Pundt,  1  Neb.  211,  93  Am.  Dec. 
358.    N.  Y.— Hening  v.  Punnett,  4  Daly 
543;    Holden    v.    Sackett,   12    Abb.    Pr, 
473.     N.   C— Lanier  v.   Heilig,   149  N 
C.  384,  63  S.  E.  69;   Harrison  v.  Har- 
grove,  120  N.  C.  96,  26   S.  E.  936,  58 
Am.  St.  Rep.   781;   England  r.   Garner, 
90  N.  C.  197;  Morris  v.  Gentry,  89  N. 
C.  248;   Sutton  v.  Schonwald,  86  N.  C. 
198,  41  Am.  Rep.  455.     Ohio.— McBrido 
r.  Longworth,  14  Ohio  St.  349,  84  Am. 
Dec.   383;   Irwin  f.  Jefleers,  3  Ohio  St. 
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389;  Miller  v.  Erdhouse,  7  Ohio  Dec. 
294.  Pa.— See  In  re  Markle's  Est.,  182 
Pa.  393,  38  Atl.  620.  Temi.— Behrn  v. 
White,  108  Tenn.  392,  67  S.  W.  810; 
Micou  r.  Davis,  16  Lea  257;  Winches- 
ter V.  Winchester,  1  Head  460;  Lewis 
V.  Baker,  1  Head  385.  Tex. — Huekins  v. 
Kapf,  14  S.  W.  1016,  4  Wills.  Civ.  Cas., 
§16.  Va.— Zirkle  v.  McCue,  26  Gratt. 
(67  Va.)  517.  Wash.— Prince  v.  Mott- 
man,  84  Wash.  287,  146  Pac.  841.  W.  Va. 
Lowther  v.  Lowther-Kauffman  Oil  & 
Coal  Co.,  75  W.  Va.  171,  83  S.  E.  49; 
Chapman  v.  Branch,  72  W.  Va.  54,  78 
S.  E.  235;  Hansford  t:  Tate,  61  W. 
Va.  207,  56  S.  E.  372;  Perkins  v.  Pfalz- 
graflf,  60  W.  Va.  121,  53  S.  E.  913; 
Dunfee  r.  Childs,  45  W.  Va.  155,  30 
S.  E.  102.  Wis.— Jesup  r.  Racine  Bank, 
15   Wis.   604,   82   Am.   Dec.   703. 

[a]  Where  no  bond  was  given  to 
stay  the  execution  of  the  decree,  the 
purchaser's  rights  will  not  be  disturbed 
or  affected  by  a  r3versal  unless  it  can 
be  shown  that  there  was  unfairness  or 
collusion  in  making  the  sale.  Garritee 
V.  Popplcin,  73  Md.  322,  20  Atl.  1070. 

24.  XT,  S. — Gray  t.  Brignardello,  1 
Wall.  627,  17  L.  ed.  692;  The  John 
Twohj^,  Jr.,  189  Fed.  965.  111.— Denk 
V.  Fiel,  249  111.  424,  94  N.  E.  672;  Lam- 
bert V.  Livingston,  131  111.  161,  23  N. 
E.  352.  Mich.— Ritson  v.  Dodge,  33 
Mich.  463.  Okla.— Threadgill  V.  Col- 
cord,  16  Okla.  447,  85  Pac.  703.  Va. 
Zirkle  f.  McCu'9,  26  Gratt.  (67  Va.) 
517. 

25.  Phillips  V.  Benson,  82  Ala.  500, 
2  So.  93;  Lowther  v.  Lowther-Kauffman 
Oil  &  Coal  Co.,  75  W.  Va.  171,  83  S. 
E.  49. 

26.  Reynolds  t\  Harris,  14  Cal.  667, 
76  Am.  Dec.  459. 

27.  Reynolds  v.  Harris,  14  Cal.  667, 
76   Am.  Dee.  459. 

28.  Thornton  )•.  Thornton,  23  Ky.  L. 
Rep.  930,  64  S.  W.  524. 
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portion  which  directs  a  sale  of  the  property,  the  sale  will  not  be  set 
aside  even  though  the  plaintiff  was  the  purchaser.^® 

E.  Parties.  —  A  bill  to  set  aside  a  judicial  sale  may  be  main- 
tained by  one  having  an  interest  in  the  matter^*^  although  he  is  not  a 
party  to»thc  suit,''^  but  he  must  be  interested  and  injuriously  affected 
by  the  sale.-'-  The  court  may  set  aside  a  sale  and  order  a  resale  on  its 
own  motion  to  prevent  a  sacrifice  of  an  infant's  property.^^  All  per- 
sons who  will  be  affected  by  the  decree  setting  aside  the  sale  must  be 
made  parties  in  a  suit  to  vacate  a  judicial  sale.^* 

F.  Leave  of  Court  To  File  Bill.  —  It  is  not  necessary  to  obtain 


29.  Barnhart  v.  Edwards,  128  Cal. 
572,  Gl   Pae.   176. 

30.  Porter  r.  Graves,  104  U.  S.  171, 
26  L.  ed.  691;  7/i  re  Burr  Mfg.  &  Sup- 
ply Co.,  217  Fed.  16,  133  C.  C.  A.  126 
(fcrcrsUig  209  Fed.  138);  Aderholt  v. 
Henry,  82   Ala.  541,  3   So.  114. 

[a]  All  executor,  legatee,  and  cred- 
itors of  an  estate  have  sufficient  inter- 
est to  maintain  a  bill  to  set  aside  a 
indicia]  sale.  Cohen  v.  Menard,  136  111. 
130,  24  N.  E.  G04. 

[b]  The  heirs  may  have  an  admin- 
istrator's sale  to  himself  set  aside. 
Shaw  V.  Swift,  1  Ind.  565. 

[c]  A.  creditor  in  his  own  behalf 
and  for  others  may  apply  by  petition 
to  have  a  sale  set  aside  where  the  ad- 
ministrator has  refused  to  do  so,  in  the 
name  of  the  administrator,  on  such 
terms  as  the  court  mav  impose.  Van 
Dyke  r.  Van  Dyke,  31  iST.  J.  Eq.  176. 

[d]  Defendant  may  move  to  set 
aside  the  sale.  Moore  r.  Titman,  33 
111.  358. 

fe]  A  purchaser  (1)  at  the  sale  may 
apply  to  have  the  sale  set  aside.  N.  C. 
Clavton  r.  Glover,  56  N.  C.  371.  Pa. 
Johnson's  Appeal,  114  Pa.  132,  6  Atl. 
556.  Tenn, — Pearson  v.  Johnson,  2 
Sneed  580.  (2)  But  he  may  ask  to 
have  the  sale  set  aside  only  when  it 
was  fraudulently  conducted  without  his 
knowledge  of  the  fraud  (Veazie  r.  Will- 
iams, 8  How.  (U.  S.)  34,  12  L.  ed. 
1018),  (3)  being  usually  estopped  by 
acceptance  of  benefits  of  thtj  sale. 
Porter  v.  Graves,  104  U.  S.  171,  2R  L. 
ed.  691;  French  i:  Edwards,  13  Wall, 
(U.  S.)    506.  20  L.   ed.  702. 

[f]  Purchaser's  Surety. — If  the  pur- 
chaser does  not  seek  to  set  aside  the 
sale  his-  securitv  cannot  do  so.  Lillard 
V.   Puckett,  9  Baxt.   (Tenn.)  568. 

31.  Goodell  r.  Harrington,  76  N.  Y. 
547;  Rohrback  r.  Gerinania  Fire  Ins. 
Co.,    62    N.    Y.    47,    20    Am.    Rep.    451; 


Gould  V.  Mortimer,  26  How.  Pr.  (N.  Y.) 
167,  16  Abb.  Pr.  448;  Kellogg  r.  How- 
ell, 62  Barb.    (X.   Y.)   2S0. 

[a]  In  case  of  sale  of  infant's  prop- 
erty a  stranger  may  move  to  set  aside 
the  sale  where  fraud  had  been  per- 
]>etrated  on  the  minor.  Ex  parte 
Guernsey,  21  HI.  443.  See  12  Stand- 
ard pRoc.  851. 

32.  U.  S.—In  re  Burr  Mfg.  &  Supply 
Co.,  217  Fed.  16,  133  C.  C.  A.  126,  re- 
versing 209  Fed.  138.  La. — Dufour  v. 
Leftwick,  33  La.  Ann.  1471;  Gilmer  r. 
Nicholson,  21  La.  Ann.  589.  Md. 
Presstmau  r.  Mason,  68  Md.  78,  11  Atl. 
764.  W.  Va.— Klapneck  i.  Keltz,  50 
W.  Va.  331,  40  S.  E.  570. 

fa]  One  who  has  merely  a  collateral 
interest  in  some  question  involveil  with- 
out any  actual  interest  in  the  subject- 
matter  cannot  intervene  in  the  pro- 
ceedings. The  Lottawanna,  20  Wall. 
(U.  S.)   201,  22  L.  ed.  259. 

[b]  A  bidder  whose  bid  is  not  ac- 
cepted by  the  auctioneer  cannot,  in  the 
absence  of  any  other  interest,  have  the 
tax  sale  set  aside.  Atanasio  v.  Thomp- 
son, 88  N.  J.  L.  38,  95  Atl.  737. 

33.  See  12  Standard  Proc.  851. 

34.  Ala.— Branch  State  Bank  v. 
Hunt,  8  Ala.  876.  D.  C— Edwards  r. 
]\raupin,  7  ]\Iackev  39.  Fla. — Howse  v. 
Tvloodv,  14  Fla.  59.  Ga.— Miller  r.  But- 
ler, 137  Ga.  90,  72  S.  E.  913.  La.— Bank 
of  Louisiana  r.  Delery,  2  La.  Ann.  649. 
N.  J. — Wimpfheimer  r.  Prudential  Ins. 
Co.,  56  N.  J.  Eq.  585,  39  Atl.  916. 

fa]  Creditors  and  Heirs. — Where 
heirs  seek  to  set  aside  a  sale  under  a 
decree  ordered  at  a  creditor's  instance 
the  creditor  and  all  heirs  should  be 
made  parties.  Hoe  r.  Wilson,  9  Wall, 
{V.  S.)   .301.  19  L.  ed.  762. 

fb]  A  sheriff  conducting  the  sale  is 
a  proper  partv  defendant.  Commercial 
Bank  i\  Pandford,  99  Fed.  154. 

fc]  The  purchaser  at  a  judicial  sale 
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leave  of  court  to  file  a  bill  to  set  aside  a  sale  on  the  ground  of  fraud.^" 
G.  Pleadings.  —  1.  In  General.  —  Before  confirmation,  a  judicial 
sale  may  be  set  aside  either  on  motion,^*'  by  objection  to  confirraation,^' 
or  on  petition,^'-^  but  not  generally  by  bill  to  set  it  aside.^'^  For  mat- 
ters appearing  on  the  face  of  the  papers  and  proceedings  in  the  case, 
a  sale  may  be  confirmed  or  set  aside  without  a  formal  motion.*"  But 
for  matter  not  appearing  in  the  record  the  proper  method  of  setting 
aside  a  sale  is  by  petition,"  or  motion,*-  not  by  exceptions  to  the  re- 
port." 

After  confirmation,  the  appropriate  remedy  to  impeach  the  sale  and 
to  obtain  a  resale,  is  by  original  bill,**  although  in  some  jurisdictions  the 


is  a  necessary  party  to  a  proceeding  to 
set  the  sale  aside.  Fla.— MacFarlane 
V.  MacFarlane,  50  Fla.  570,  39  So.  995. 
lU.— Ellguth  V.  Ellguth,  250  111.  214, 
95  N.  E.  1G9;  Schulz  r.  Hasse,  227  111. 
156,  81  N.  E.  50.  Kan. — McDonald  v. 
Citizens  Bank,  58  Kan.  461,  49  Pac. 
595;  Pope  v.  Amidon,  6  Kan.  App.  398, 
50  Pac.  1093.  Tex.— Chase  v.  First  Nat. 
Bank,  1  Tex.  Civ.  App.  595,  20  S.  W, 
1027. 

As  to  right  of  purchaser  to  be  heard 
in  opposition,  see  XII,  H. 

[d]  Assignees  of  Purchaser.— Where 
land  in  partition  proceedings  were  sold 
to  plaintiff  and  the  sale  duly  confirmed, 
and  he  thereafter  sold  to  bona  fide  pur- 
chasers, the  latter  were  not  necessary 
parties  nor  need  they  be  notified  of  a 
motion  to  vacate  the  sale.  Welch  f. 
Marks,  39  Minn.  481,  40  N.  W.  611. 

As  to  notice  to  purchaser,  see  infra, 
XII,  H. 

35.  McConnel  v.  Gibson,  12  111.  128. 

36.  Phillips  V.  Benson,  82  Ala.  500, 
2  So.  93;  Coffey  v.  Coffey,  16  111.  141; 
Day  V.  Graham,  6  111.  435. 

37.  Phillips  V.  Benson,  82  Ala.  500, 
2  So.  93. 

As  to  obiections  to  confirmation,  see 
supra,  XI,  J. 

38.  Ala.— Aderholt  v.  Henry,  82 
Ala.  54i,  3  So.  114.  111.— Coffey  v. 
Coffey,  16  111.  141.  Miss.— Henderson 
V.  Herrod,  23  Miss.  434.  N.  J.— Knick- 
erbocker Trust  Co.  V.  Carteret  Steel  Co., 
81  N.  J.  Eq.  130,  86  Atl.  55.  Tenn. 
Spence   r.  Armour,  9  Hcisk.  167. 

[a]  Nature  of  Proceeding. — A  peti- 
tion to  set  aside  a  sale  constitutes  a 
proceeding  in  equity  and  not  under  the 
common  law.  Files  v.  Brown,  124  Fed. 
133,  59   C.   C.   A.  403. 

39.  Phillips  V.  Benson,  82  Ala.  500, 
2  So.  93;  Sayre  v.  Ely  ton  Land  Co.,  73 
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Ala.  85.     Compare  Wells  v.  Lenox,  108 
Ark.  366,  159  S.  W.  1099. 

[a]  As  Exception  to  Report. — An 
action  to  set  aside  a  sale  before  con- 
firmation and  before  the  report  was 
filed  may  be  deemed  an  exception  to 
the  report.  Taylor  v.  Gilpin,  3  Met. 
(Ky.;    544. 

40.  Baker  v.  Hall,  29  Kan.  617,  630, 
and  without  notice  to  any  person. 

41.  Bryant  v.  McCollum,  4  Heisk. 
(Tenn.)    511. 

42.  Baker  v.  Hall,  29  Kan.  617,  630. 

43.  Bryant  V.  McCollum,  4  Heisk. 
(Tenn.)    511. 

44.  Ala. — Phillips  v.  Benson,  2  Ala. 
500,  2  So.  93;  Sayre  v.  Elyton  Land 
Co.,  73  Ala.  85.  Cal. — Thompson  V. 
Superior  Court,  119  Cal.  538,  51  Pac. 
863.  Fla.— Marsh  v.  Marsh,  72  So.  638. 
ni.— Clark  V.  Glos,  180  111.  556,  54  N, 
E.  631,  72  Am.  St.  Eep.  223;  Coffey 
V.  Coffey,  16  111.  141;  Day  v.  Graham, 
6  111.  435;  Schweinfurth  v.  Poehlman, 
83  111.  App.  428.  N.  J.— Koegel  V. 
Koegel,  83  N.  J.  Eq.  179,  89  Atl.  861. 
N.  O.— Rawls  V.  Carter,  119  N.  C.  596, 
26  S.  E.  154;  Smith  v.  Gray,  116  N.  C. 
311,  21  S.  E.  200;  Smith  v.  Fort,  105 
N.  C.  446,  10  S.  E.  914.  S.  C— Orr  f. 
Orr,  7  S.  E.  381.  Tenn.— Spence  v.  Ar- 
mour, 9  Heisk.  167;  McMinn's  Legatees 
1-.  Phipps,  3  Sneed  196;  Moore  v.  Wat- 
son, 4  Coldw.  64.  Utah — Moore  v. 
Moore,  42  Utah   140,  129  Pac.  344. 

[a]  Where  the  sale  has  been  con- 
firmed, the  purchase  money  paid,  and 
the  term  closed  the  sale  cannot  be  set 
aside  unless  the  grounds  upon  which 
the  application  is  made  are  set  out  in 
an  original  bill,  and  the  opposite  party 
has  an  opportunity  of  answering,  or 
interposing  a  plea  or  demurrer.  Mooro 
V.  Watson,  4  Coldw.   (Tenn.)  64. 

[bj     When  Bill  Proper, — Where    the 
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sale  can  be  set  aside  after  confirmation  upon  petition,^^  or  on  motion, 
after  due  notice.'"'  A  partj''  c;innot  l)rinir  an  action  to  set  aside  tli<*  sale 
if  he  could  have  obtained  relief  by  motion,*^  though  it  has  been  held 
that  the  manner  of  bringing  the  matter  to  the  attention  of  the  court 
is  not  of  particular  importance;  so  long  as  new  rights  have  not  inter- 
vened and  the  parties  have  notice  and  opportunity  to  be  heard.*'* 

2.  Form  and  Requisites.  —  The  pleadings  should  conform  to  th« 
usual  principles  of  pleading  and  set  forth  the  facts  upon  which  relief 
is  sought. ■•'''     A  bill  to  relieve  one  from  a  purchase  at  a  judicial  sale 


original  suit  is  determined,  or  the  pur- 
chaser was  not  a  party  to  tlie  original 
suit,  or  where  the  suit  is  undetermined 
and  one  of  the  parties  was  the  first 
purchaser  and  others  not  parties  have 
acciuired  an  interest  in  the  property 
the  proceedings  should  be  by  bill.  Hen- 
derson V.  Herrod,  23  Miss.  434. 

45.  Fla. — Marsh  v.  Marsh,  72  So. 
638.  Mich. — Butters  v.  Butters,  153 
Mich.  153,  117  N.  W.  203.  N.  J.— Koe- 
gel  r.  Koegel,  83  X.  J.  Eq.  179,  89 
Atl.  861;  Mutual  Life  Ins.  Co.  r.  God- 
dard,  33  N.  J.  Eq.  482;  Woodward  r. 
Bullock,  27  N.  J.  Eq.  507.  Va.— Langy- 
her  V.  Patterson,  77  Va.  470;  Cralle  v. 
Meem,  8   Gratt.    (49   Va.)    496. 

[a]  After  delivery  of  the  deed,  a 
sale  may  be  set  aside  on  petition. 
IMutual  Life  Ins.  Co.  v.  Goddard,  33 
N.  J.  Eq.  482;  Campbell  r.  Gardner, 
11  N.  J.  Eq.  423,  69  Am.  Dec.  598. 

[b]  Treating  Bill  as  Petition. — If  a 
bill  to  enjoin  collection  of  the  pur- 
chase money  has  been  taken,  the  bill 
should  be  treated  as  a  petition,  and  the 
matter  heard  thereon.  Cralle  v.  Meom, 
8   Gratt.    (49   Va.)    496. 

[c]  Treating  Cross-bill  as  Petition. 
"Where  a  suit  is  brought  in  chancery 
to  compel  the  purchaser  to  pay  the  bal- 
ance of  the  purchase  money,  and  the 
purchaser  answers  averring  new  matter 
constituting  a  claim  for  aflirmative  re- 
lief and  files  a  cross-bill  for  the  same 
purpose,  the  cross-bill  and  answer  of 
the  appellant  should  be  treated  as  a 
petition  in  the  original  summary  pro- 
ceeding and  relief  granted  upon  it 
therein.  Amnions  v.  Amnions,  50  W. 
Va.  390,  40  S.  E.  490. 

[dl  Where  a  sale  under  a  decree 
In  equity  is  irregular  or  for  some  cause 
inequitable,  the  proper  remedy  of  the 
party  is  by  summary  application  for 
resale  in  the  cause.  Brown  c.  Frost, 
10  Paige  (N.  Y.)  243;  Nicholl  v.  Nich- 
oll,    8    Paige    (N.    Y.)    349;     Gould     v. 


Mortimer,    26    How.    Pr.    (N.    Y.)    167, 
16  Abb.  Pr.  448. 

46.  Cal. — Thompson  v.  Sujierior  Court, 
119  Cal.  538,  51  Pae.  863.  N.  C. 
Lanier  v.  Heilig,  149  N.  C.  384,  63  S. 
E.  69;  Morris  r.  White,  96  N.  C.  91, 
2  S.  E.  254.  Utah.— Moore  r.  Moore, 
42  Utah  140,  129  Pac.  344.  Va.— Langy- 
her  V.  Patterson,  77  Va.  470. 

[a]  The  proceeding  by  motion  is 
preferable  to  that  by  bill  in  equity. 
Thompson  v.  Superior  Court,  119  Cal. 
538,  51  Pae.  863;  Moore  v.  Moore,  42 
Utah  140,  129  Pac.  344. 

[b]  Waiver. — A  motion  to  set  aside 
n  confirmation  is  not  waived  by  later 
filing  a  motion  to  set  aside  interloc- 
utory orders.  Godfrev  v.  Cunningham, 
77  Neb.  462,  109  N.  W.  765,  both  mo- 
tions may  ba  considered  at  the  same 
time. 

47.  Gould  V.  Mortimer,  26  How.  Pr. 
(N.  Y.)  167,  16  Abb.  Pr.  448;  Brown 
r.  Frost,  10  Paige  (N.  Y.)  243.  Com- 
pare, Thompson  v.  Superior  Court,  119 
Cal.  538,  51   Pac.  863. 

48.  Butters  v.  Butters,  153  Mich. 
153,  117  N.  W.  203. 

49.  See  Godfrey  v.  Cunningham,  77 
Neb.  462,  109  N.  W.  765;  Ward  v.  West 
(Tenn.;,  35  S.  W.  563;  McMinn's 
Legatees  v.  Phipps,  3  Sneed  (Tenn.) 
196,  and  generally  the  titles  "Bills 
and  Answers;"  "Declaration  and  Com- 
plaint." 

[a]  Affidavits  of  the  moving  party 
to  set  aside  a  sale  must  state  the  facts 
upon  which  the  judicial  discretion  must 
be  exercised.  State  Realtv  &  Mtg.  Co. 
V.  Villaume,  121  App.  Div.  793,  106 
N.  Y.  Supi'.  69S. 

fb]  In  alleging  fraud  the  particular 
acts  of  fraud  must  be  distinctly  al- 
leged. Pavne  r.  Payne,  97  Md.  678, 
55  Atl.  368.  See  also  the  title 
"Fraud  and  Deceit,"  and  the  follow- 
ing: U.  S.— The  Kaloolah,  14  Fed. 
Cas.  No.   7,602.     N.   J.— Small   r.  Bou- 
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should  contain  an  offer  to  put  the  other  parties  in  statu  quo.^" 
H.  Notice.  —  It  seems  that  before  confirmation,  a  sale  mi\y  be 
set  aside  without  notice  to  the  purchaser.''^  After  confirmation,  how- 
ever, all  parties  interested,^-  including  the  purchaser,^'^  must  be  given 
notice  of  the  proceedings.  It  has  been  held  that  the  assignee  of  the 
purchaser  should  be  given  notice,'**  although  there  are  cases  to  the  con- 
trary.°^    But  if  no  notice  is  required,  the  assignee  may  come  in  by  peti- 


dinot,  9  N.  J.  Eq.  381.  N.  C— Murray 
V.  Southerland,  125  N.  C.  175,  34  S.  E. 
270. 

[c]  The  grounds  of  nullity  must  be 
set  forth.  An  allegation  that  the  de- 
scription by  which  the  property  was 
sold  is  "faulty"  does  not  warrant  the 
conclusion  that  the  sale  is  a  nullity. 
Smith  r.  Krause  &  Managan  Lumber 
Co.,  125  La.  703,  51  So.  693. 

[d]  The  means  of  preventing  com- 
petition in  bidding,  when  such  is  the 
ground  on  which  it  is  sought  to  set 
aside  the  sale,  must  be  fully  set  out 
in  the  petition.  Evers  V.  Watson,  156 
IT.  S.  527,  15  Sup.  Ct.  430,  39  L.  ed. 
520. 

f?]  Although  the  secret  employment 
of  a  bye  bidder  may  be  a  fraud  upon 
the  vendee,  he  must  aver  in  his  bill 
and  show  that  he  abandoned  the  con- 
tract as  soon  as  he  discovered  the 
fraud.  McDowell  v.  Simms,  41  N.  C. 
278. 

50.  Fraser  v.  Fraser,  128  III.  App. 
73;  Stockton  v.  Downey,  6  La.  Ann. 
581.  See  also  Farquhar  v.  lies,  39  La. 
Ann.  874,  2  So.  791;  Barelli  v.  Gauche, 
24  La.  Ann.  324. 

[a]  As  to  pleading  tender  or  return 
of  consideration,  see  Washburn  v.  Car- 
michael,  32  Iowa  475,  and  generally 
the  titles  "Rescission  and  Cancella- 
tion;"  "Tender." 

51.  Hay's  Appeal,  51  Pa.  58. 

[a]  When  confirmation  is  resisted 
on  the  ground  that  the  bid  was  less 
than  the  appraised  value,  "it  is  not 
clear  that  the  court  should  have  di- 
rected any  notice  to"  the  bidder. 
However  this  may  be,  he  cannot  com- 
plain when  he  attended  the  second 
sale.     Hay's  Appeal,  51  Pa.  58. 

[b]  For  matters  appearing  on  the 
face  of  the  proceedings,  a  sale  may  be 
confirmed  or  set  aside  without  a  formal 
motion  and  without  notice  to  any  per- 
son.    But   for   matters    not   so   appear- 
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ing,  a  proper  motion  on  notice  to  all 
persons  interested  in  the  sale  must  be 
made.  Baker  r.  Hall,  29  Kan.  617, 
630. 

[c]  In  Missouri,  the  court  having 
control  over  the  execution  of  its 
process  may  set  aside  the  sale  without 
notice  to  the  purchaser,  at  the  term 
to  which  the  report  is  made.  Burden 
V.  Taylor,  124  Mo.  12,  27  S.  W.  349; 
Neiman  v.  Early,  28  Mo.  475. 

52.  Butters  v.  Butters,  153  Mich. 
153,  117  N.  W.  203;  Langyher  v.  Pat- 
terson, 77  Va.  470. 

[a]  Contents. — A  notice  of  motion 
to  vacate  or  set  aside  a  sale  must  state 
specifically  the  grounds  of  irregularity, 
and  it  is  not  sufficient  to  state  them 
in  the  moving  affidavits  alone.  Ger- 
man-American Bank  r.  Dorthv,  39 
App.  Div.  166,  57  N.  Y.  Supp.  172. 

53.  U.  S.— Halliday  r.  Stuart,  151 
U.  S.  229,  14  Sup.  Ct.  302,  38  L.  ed. 
141;  Morrison  v.  Burnette,  154  Fed. 
617,  83  C.  C.  A.  391.  Ark.— Miller  v. 
Henry,  105  Ark.  261,  150  S.  W.  700, 
Ann.  Cas.  1914D,  754.  Cal.— Thompson 
V.  Superior  Court,  119  Cal.  538,  51  Pac. 
863.  Fla. — MacFarlane  r.  MacFarlane, 
50  Fla.  570,  39  So.  995.  111.— Schulz 
V.  Hasse,  227  111.  156,  81  N.  E.  50; 
Roberts  v.  Clelland,  82  HI.  538;  Dun- 
ning V.  Dunning,  37  111.  306.  Mich. 
Butters  r.  Butters,  153  Mich.  153,  117 
N.  W.  203.  Tex. — Burks  v.  Bennett, 
62  Tex.  277.  Va. — Langyher  v.  Patter- 
son, 77  Va.  470. 

But  see  Kirby  v.  Circuit  Court,  10 
S.  D.  38,  71   N.  W.  140. 

Where  purchaser  has  failed  to  pay, 
see  i7ifra,  XIII,  C. 

As  to  right  to  "be  heard,  see  infra, 
XII,  I. 

54.  Lawrence  v.  Jarvis,  36  Mich.  281. 

55.  Roberts  t\  Clelland,  82  111.  538; 
Kirby  v.  Circuit  Court,  10  S.  D.  38, 
71  N.  W.  140,  because  no  notice  to  pur- 
chaser was  necessary. 
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tion  within  a  reaf?onablo  tinio  and  o])tain  Icavo  of  court  to  contest  llio 
motion.^*^ 

I.  Hearing  and  Determination.^^  —  The  purchaser  at  a  judicial 
sale  has  a  rip;ht  to  bo  hoard  in  opposition  to  an  application  to  set  aside 
the  sale.^"  In  determining  the  ri<,dit  of  the  petitioner  to  have  the  sale 
set  aside,  the  courts  must  have  recourse  to  the  jjrinciples  which  would 
govern  in  a  proceeding  to  rescind  a  contract  of  sale,^^  considering  also 
whether  the  parties  interested  are  under  disabilities,*^^  Where  suffi- 
cient grounds  are  alleged,  it  is  error  to  refuse  to  hear  evidenee.'^^  The 
court  may  view  the  premises."^  Whether  or  not  a  sale  shall  be  vacated 
or  set  aside  rests  largely  in  the  sound  discretion  of  the  court,°^  but  a 
strong  case  must  be  presented  before  relief  will  be  granted  where  the 
sale  has  been  confirmed,  and  the  conveyance  executed  and  the  pur- 


56.  Eoberts  r.  Clclland,  82  111.  538; 
Comstoek  r.  Turplo,  49   111.  158. 

57.  Form  of  order  setting  aside  sale 
on  grouiKl  of  mistake  and  inadequacy 
of  price,  see  0  Standard  Proc.  751. 

58.  U.  S. — Davis  r.  Mercantile  Trust 
Co.,  152  U.  S.  5f)0,  14  Sup.  Ct.  69.3, 
38  L.  ed.  56.3;  Kneeland  v.  American 
L.  &  Tr.  Co.,  136  U.  S.  89,  10  Sup. 
Ct.  950,  34  L.  ed.  379;  Blossom  r.  Mil- 
waukee R.  Co.,  1'  Wall.  655,  17  L.  ed. 
673.  Ala.— Aderholt  v.  Henry,  82  Ala. 
541,  3  So.  114.  Mo.— Thomas  v.  El- 
liott, 215  Mo.  598,  114  S.  W.  987;  Wau- 
cbope  r.  McCormick,  158  Mo.  660,  59 
S.  W.  970.  W.  Va.— Connell  v.  Wil- 
helm,  36  W.  Va.  598,  15  S.  E.  245; 
Hughes  &  Co.  V:  Hamilton,  19  W.  Va 
366. 

As  to  right  to  notice,  see  supra, 
XII,  H. 

Right  of  assignee  to  resist  motion^ 
see  s^lprn,  XI  I,  H. 

59.  Koegel  v.  Koegel,  83  N.  J.  Eq. 
179,   89   Atl.   861. 

60.  Ki«bel  v.  Leick,  216  111.  474,  75 
N.  E.  187. 

[a]  But  the  settled  principles  gov- 
erning judicial  sales  are  applicable 
alike  to  infants  and  adults,  and  where 
there  is  no  ground  for  setting  aside 
a  sale  except  of  an  advance  bid,  the 
fact  that  some  of  the  parties  are  in 
fants  will  not  be  controlling.  Litton 
V.  Flanary,   116  Va.   710,  82  S.   E.  692. 

61.  Diilev  r.  Jasper  Lumber  Co.,  103 
Tex.  22,   122  S.  W.   255. 

62.  Medland  r.  Van  Etten,  75  Neb. 
794,  106  N.  W.  1022,  in  deciding  a  mo- 
tion. 

63.  U.  S.— Milwaukee  E.  Co.  r.  Sout- 
ter,  5  Wall.  660,  IS  L.  ed.  678.  Cal. 
Bechtel  v.  Wier,  152  Cal.  443,  93  Pac. 


75,  15  L.  R.  A.  (N.  S.)  549;  Humboldt, 
etc.  Society  v.  March,  136  Cal.  321,  68 
Pac.  968;  In  re  Jack's  Est.,  115  Cal. 
203,  46  Pac.  1057.  Del.— Central  Trust 
&  Savings  Co.  r.  Chester  Countv  Elec- 
tric Co.,  9  Del.  Ch.  12.3,  77  Atl.  771. 
Mich. — Brewer  r.  Landis,  111  Mich.  217, 
69  N.  W.  493;  Nugent  r.  Nugent,  54 
Mich.  557,  20  N.  W.  584.  Neb.— Strode 
V.  Hoagland,  76  Neb.  542,  107  N.  W. 
754;  Roberts  r.  Robinson,  49  Neb.  717, 
68  N.  W.  1035,  59  Am.  St.  Rep.  567. 
N,  Y.— Matter  of  Supt.  of  Banks,  207 
N.  Y.  11,  100  N.  E.  428;  Fisher  r. 
Hersey,  78  N.  Y.  387;  Hale  r.  Clau- 
sen, 60  N.  Y.  339;  German-American 
Bank  v.  Dorthy,  39  App.  Div.  166,  57 
N.  Y.  Gupp.  172;  Everson  r.  Johnson, 
22  Hun  115;  Purdy  v.  Wilkins,  95  Misc. 
706,  160  N.  Y.  Supp.  17.  N.  C— llar- 
rell  r.  Blvthe,  140  N.  C.  415,  53  S.  E. 
232.  Okia.— Sparks  c.  National  Bank 
of  Lawtou,  21  Okla.  827,  97  Pac.  575. 
Wis. — Homestead  Land  Co.  v.  Schlitz 
Brewing  Co.,  94  Wis.  600,  69  N.  W. 
34G. 

Review  on  appeal,  see  infra.  XIT,  J. 

fa]  The  court's  power  and  discre- 
tion is  not  an  arbitrary  one,  and  can 
be  exercised  only  for  cause  showing 
such  irregularities  or  misconduct  as 
presumably  interfered  with  the  proper- 
ty bringing  its  reasonable  value.  The 
court  must  regard  the  rights  of  all 
the  parties,  including  the  purchaser. 
Bethurum  r.  Baker,  166  Kv.  507,  179 
S.  W.  436. 

[b]  Fraud  should  be  established  by 
clear  and  satisfactory  proof.  See  the 
following:  111. — Wilson  r.  Kellogg,  77 
111.  47.  Ky.— Caulder  r.  Elmore,  Ifl 
Kv.  575,  188  S.  W.  666.  Mich.— Page 
f.' Kress,  80  Mich.  85,  44  N.  W.  1052, 

Vol.  XVI 


822 


JUDICIAL  SALES 


chaser  put  in  possession.*'*  A  court  in  setting  aside  a  sale  may  im- 
pose terms.^^ 

J.  Review.  — Appeala"bility  of  Order.  —  An  order  setting  aside  a 
sale.^^  or  refusing  to  set  it  aside,*^'  is  such  a  final  order  as  may  be  ap- 
pealed. 

Who  May  Appeal.  —  A  purchaser  at  the  sale,^^  whether  or  not  he  was 
a  party  to  the  suit,^^  or  his  assignee,^"  may  appeal  from  an  order  set- 
ting aside  a  sale. 

Determination.  —As  the  application  is  addressed  to  the  discretion  of 
the  court,  the  appellate  court  will  not  review    the    determination/^ 


20  Am.  St.  Eep.  504;  Ledyard  v.  Phil- 
lips, 32  Mich.  13.  Miss.— Locke  v. 
Keller,  90   Miss.   3,  43   So.   673. 

[e]  But  see  Fisher  v.  Hersey,  78  M. 
Y.  387,  holding  that  where  fraud  is  al- 
leged, equity  may  order  a  resale  upou 
facts  casting  such  a  degree  of  suspicion 
upon  the  fairness  of  the  sale  as  to 
render  it  expedient  to  vacate  the  sale 
although  the  fraud  may  not  clearly  be 
established. 

64.  Southern  Cotton  Mills  v.  Eagan, 
138  Ga.  504,  75  S.  E.  611.  See  Smith's 
Estate,  188  Pa.  222,  41  Atl.  542. 

[a]  Although  there  may  have  heen 
irregularities  in  the  sale,  the  court  will 
not  set  aside  a  sale  upon  a  petition 
filed  sixteen  months  after  confirmation, 
where  it  appears  the  purchaser  has 
been  placed  in  possession,  paid  prac- 
tically all  the  purchase  money,  and 
there  is  no  offer  to  refund  the  money, 
and  no  averment  in  the  petition  that 
the  land  was  sold  at  an  inadequate 
price.  Smith's  Estate,  188  Pa.  222,  41 
Atl.  542. 

65.  Las  Vegas  Ey.  &  Power  Co.  v. 
Trust  Co.,  15  N.  M.  634,  110  Pac.  856; 
German-American  Bank  v.  Dorothy,  39 
App.  Div.  166,  57  N.  Y.  Supp.  172; 
G^rmanAmerican  Bank  v.  Dorthy,  39 
App.  Div.  646,  57  N.  Y.  Supp.  171. 
See  Vingut  v.  Ketcham,  102  App.  Div. 
403,  92  N.   Y.  Supp.  605. 

66.  111. — Bondurant  v.  Bondurant, 
251  111.  :{24,  96  N.  E.  306;  Barnes  v. 
Kenshaw,  226  111.  605,  80  N.  E.  1076. 
Neb. — Penn  Mutual  Life  Ins.  Co.  v. 
Creighton  Theatre  Bldg.  Co.,  51  Neb. 
6.59,  71  N.  W.  279;  Berkley  v.  Lamb, 
8  Neb.  392,  1  N.  W.  320.  Ohio.— Mayer 
V.  Wick,  15  Ohio  St.  548.  Wis.- .Jesup 
V.  Eacine  Bank,  15  Wis.  604,  82  Am. 
Dec.   703. 

[a]  As  Involving  a  "Freehold." 
An  order  setting  aside  a  sale  preventb 
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the  purchaser  from  obtaining  title  and 
therefore  involves  a  freehold,  so  that 
an  appeal  therefrom  may  be  taken 
directly  to  the  supreme  court  under  the 
Illinois  practice.  Bondurant  V.  Bon- 
durant, 251  111.  324,  96  N.  E.  306; 
Barnes  v.  Henshaw,  226  111.  605,  80 
N.  E.  1076. 

67.  Woodward  v.  Bullock,  27  IST.  J. 
Eq.  507. 

[a]  Order  Continuing  Consideration 
of  Confirmation. — Where  an  order  does 
not  set  aside  a  sale,  but  continues  the 
consideration  of  the  confirmation  of  the 
sale  to  a  future  term  it  is  interloc- 
utorv  and  not  appealable.  National 
Bank  v.  Jarvis,  26  W.  Va.  785;  Childs 
r.  Hurd,  25  W.  Va.  530. 

68.  Neb.— Penn  Mut.  Life  Ins.  Co- 
V.  Creighton  Theatre  Bldg.  Co.,  51  Neb, 
659,  71  N.  W.  279.  Tenn.— Newland  v. 
Gaines,  1  Heisk.  720.  W.  Va.— Kable 
V.  Mitchell,  9   W.   Va.   492. 

[a]  A  purchaser  who  has  conveyed 
to  another  would  be  injuriously  af- 
fected by  an  order  setting  aside  the 
sale  and  may  appeal.  Lawrence  v.  Jar- 
vis,  36  Mich.  281. 

[b]  In  Missouri,  the  purchaser  is 
not  given  'by  statute  the  right  to  ap- 
peal from  an  order  setting  aside  a  salo 
in  partition.  Thomas  v.  Elliott,  215.. 
Mo.  598,  602,  605,  114  S.  W.  987, 
overruling  Wauchope  v.  McCormiek,  158 
Mo.  660,'  59  S.  W.  970. 

69.  Knickerbocker  Trust  Co.  v.  Car- 
teret Steel  Co.,  81  N.  J.  Eq.  130,  86 
Atl.  55;  Chamberlain  v.  Larned,  32  N. 
J.   Eq.   295. 

70.  Newland  v.  Gaines,  1  Heisk. 
(Tenn.)    720. 

71.  Neb. — Beatrice  Paper  Co.  v. 
Bcloit  Iron  Works,  46  Neb.  900,  65 
N.  W.  1059;  Nebraska  Loan  &  Trust 
Co.  V.  Ilamer,  40  Neb.  281,  58  N.  W. 
695.    N.  Y.— Hale  v.  Clauson,  60  N.  Y, 
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except  for  an  almso  of  discretion  by  thn  court  below.'^ 
K.  Restraining  Pkoceeding.  —  It  seems  that  in  a  proper  case  an 
injunction  will  lie  to  restrain  a  party  from  moving  to  set  aside  a  sale." 
Xm.  RESALE. —  A.  In  Gexer.vl/"  —  The  court  in  its  discre- 
tion may  order  a  resale  of  the  property.'''^  Where  the  sale  has  been 
completed,  the  court  alone  has  power  to  order  a  resale.^"  But  where 
the  sale  was  not  consummated  for  want  of  bidders  or  other  cause,  the 
officer  can  proceed  and  sell  the  property  on  a  new  advertisement  under 
the  original  decree  of  sale,  without  an  order  of  court."  And  where 
the  purchaser  refuses  to  comply  with  his  bid,  the  commissioner  or  sher- 


339;  Dow3  v.  Congdon,  28  N.  Y.  122; 
Wakeman  v.  Price,  3  N.  Y.  334,  3 
Code  Rep.  196.  N.  C— Weil  r.  Wood- 
ard,  104  N.  C.  94,  10  S.  E.  129.  Pa, 
Williams'  Estate,  140  Pa.  187,  21  Atl. 
242,  as  the  matter  is  within  the  dis- 
cretion of  thu  court  no  appeal  lies  un- 
less there  is  an  abuse  of  discretion. 

See  supra,  XIl,  I. 

[a]  Statement  of  Rule. — Tt  is  the 
exclusive  province  of  the  trial  judge 
to  find  the  facts  of  the  matter  in  ap- 
plications to  relieve  from  a  judgment 
taken  against  the  party  through  his 
mistake,  surprise,  etc.  Such  findings 
are  not  reviewable  by  the  appellate 
court.  It  is,  however,  the  duty  of 
the  appellate  court  to  determine  wheth- 
er or  not  the  facts  found,  in  any 
reasonable  view  of  them,  constitute 
such  mistake,  surprise,  etc.,  and  if  they 
do  not,  then  order  a  reversal.  Or  if 
the  court  denies  the  motion  on  the 
ground  the  facts  do  not  present  a  case 
for  tne  exercise  of  his  discretion,  then 
the  appellate  court  may  review  his  de- 
cision. Weil  V.  Woodard,  104  N.  C. 
94,  10  S.  E.  129. 

72.  U.  S.—In  re  Sh«a,  126  Fed.  153, 
61  C.  C.  A.  219.  Okla.— Sparks  v.  City 
National  Bank,  21  Okla.  827,  97  Pac. 
575.  Wis. — John  Paul  Lumb.  Co.  i". 
Neumeister,  106  Wis.  243,  82  N.  W. 
144;  Koop  r.  Burris,  95  Wis.  301,  70 
N.  W.  473;  Homestead  Land  Co.  v 
Schlitz  Brewing  Co.,  94  Wis.  600,  69 
N.   W.   346. 

73.  See  Eogers  r.  Holyoke,  14  Minn 
220, 

[a]  The  fact  that  no  report  of  sale 
was  made  is  not  sufficiont  ground  for 
an  injunction  restraining  a  li^xl^  from 
moving  to  set  aside  a  sale.  Eogers  r. 
Ilolyoke,  14  Minn.  220,  the  cgurt  may 
be  called  upon  to  pass  on  this  objec- 
tion. 

[b]  One  not  a  party  to  the  action 


cannot  proceed  by  a  suit  for  an  injunc- 
tion in  the  absence  of  any  question 
which  cannot  be  determined  on  the 
motion  to  set  aside  the  sale.  Rogers 
V.  Holyoke,  14  Minn.  220. 

74.  Form  of  bond  on  resale,  see  9 
Standard  Proc,  751. 

75.  U.  S.— Ballentyne  r.  Smith,  205 
U.  S.  285,  27  Sup.  Ct.  527,  51  L.  ed. 
803;  Pewabic  Min.  Co.  v.  Mason,  145 
U.  S.  349,  12  Sup.  Ct.  887,  36  L.  ed. 
732.  N.  Y.— Goodell  f.  Harrington,  76 
N.  Y.  547;  Hale  v.  Clauson,  60  N.  Y, 
339.  N,  C— Harrell  v.  Blythe,  140  N. 
C.  415,  53  S.  E.  232;  Pritchard  V. 
Askew,  80  N.  C.  86. 

Discretion  in  setting  aside  sale,  see 
supra,  XII,  I. 

fal  There  must  have  been  a  con- 
summated sale  in  the  first  place.  Greffet 
r.  Willman.  114  Mo.  106,  21  S.  W.  459; 
Hall  r.  Giesing,  178  Mo.  App.  233, 
165  S.  W.  1181.  See  also  Schaefer  v. 
O'Brien,  49  Md.  253.  But  see  Brown 
f.'Frost,  10  Paige  (N.  Y.)  243. 

76.  Peirson  v.  Fisk,  99  Mich.  43,  57 
N.  W.  1080. 

[al  The  officer  selling  has  no  such 
power.  Peirson  r.  Fisk,  99  Mich.  43, 
57  N.  W.  lOSO. 

77.  Miss. — Vannerson  v.  Cord,  Smed. 
&  M.  Ch.  345.  N.  Y.— Hewlett  v. 
Davis,  3  Edw.  Ch.  338.  Can.— Sher- 
wood r.  Campbell,  1   Ch.  Chamb.  299. 

[a]  The  commissioner's  power  to 
sell  is  not  exhausted  by  his  first  at- 
tempt to  sell,  unless  he  is  restricted 
by  the  decree  or  his  authority  limited 
to  a  sale  at  a  particular  time.  Upon 
a  failure  to  sell  from  accident  or  the 
non-compliance  of  the  purchaser  he  has 
full  power  to  advertise  and  sell  again. 
Vannerson  v.  Cord,  Smed.  &  M.  Ch. 
(Miss.)   345. 
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iff  may  isrnorc  the  bid  and  immediately  resell  the  property/''  h\it  he 
cannot  wait  until  the  sale  is  closed  and  the  bidders  have  departed  be- 
fore again  oiTering  the  property  for  sale,'^^  unless  he  readvertises  the 
sale.^^  Where  the  purchaser  has  failed  to  pay  the  agreed  price  the 
court  may  order  a  resale  at  the  purchaser's  risk,  holding  him  respon- 
sible for  any  deficiency,^^  or  may  set  aside  the  first  sale,  release  the 
purchaser,  and  direct  a  resale.*- 


78.  ni.— See  Dills  t:  Jasper,  33  111. 
262.  Compare,  Augustine  v.  Doud,  1 
HI.  App.  588.  Ky. — Carter  v.  Carter,  23 
Ev.  L.  Eep.  1963,  66  S.  W.  624.  Neb. 
Jones  r.  Null,  9  Neb.  254,  2  N.  W. 
350.  N.  y.— Egan  v.  Buellesbach,  116 
App.  Div.  306,  101  N.  Y.  Supp.  476; 
In  re  Philip,  95  Misc.  709,  160  N.  Y. 
Supp.  49.  Tex. — Sypert  r.  McCowen's 
Exrs.,  28  Tex.  635;  Short's  Admr.  v. 
Ramsey,  18  Tex.  397.  W.  Va.— Low- 
man  V.  Funkhouser  (W.  Va.),  90  S.  E. 
340. 

79.  Mo. — Barnard  v.  Duncan,  38  Mo, 
170,  90  Am.  Dec.  416.  Neb. — Jones  v. 
Null,  9  Neb.  254,  2  N.  W.  350.  N.  Y. 
I7i  re  Philip,  95  Misc.  709,  160  N.  Y. 
Supp.  49. 

80.  In  re  Philip,  95  Misc.  709,  160 
N.  Y.  Supp.  49. 

[a]  Rule  Explained. — In  the  rule 
that  the  referee  may  immediately  upon 
the  purchaser's  refusal  to  comply  with 
the  terms  of  the  sale  resell  the  prop- 
erty without  application  to  the  court, 
the  word  "immediately"  has  reference 
to  putting  up  for  sale  without  a  court 
order.  When  the  property  is  struck 
off,  the  terms  of  the  sale  complied  with 
so  far  as  required  on  the  sales  day  and 
the  bidders  have  departed,  the  referee 
cannot  resell  without  a  compliance  with 
the  statute  as  to  notice.  In  re  Philip, 
95  Misc.  709,  160  N.  Y.  Supp.  49. 

81.  U.  S.— Camden  v.  Mayhew,  129 
V.  S.  73,  9  Sup.  Ct.  246,  32  L.  ed.  608. 
Ala. — Howison  r.  Oatley,  118  Ala.  215, 
23  So.  810.  Ark.— Phelps  v.  Jackson,  31 
Ark.  272.  Cal. — Hammond  v.  Cailleaud, 
111  Cal.  206,  43  Pac.  607,  52  Am.  St. 
Eep.  167.  Ga.— Smith  r.  Eoberts,  106 
Ga.  409,  32  S.  E.  375.  111.— Thrifts  v. 
Fritz,  101  111.  457;  Hill  v.  Hill,  58  111. 
239;  Dines  f.  Dussair,  164  111.  App.  89. 
Ky. — Napper  v.  Mutual  Life  Ins.  Co., 
107  Ky.  1.34,  53  S.  W.  28,  92  Am.  St. 
Eep.  340;  Page  v.  Hughes,  9  B.  Mon. 
115.  La. — Succession  of  Haggerty,  28 
La.  Ann.  87;  Miltenberger  v.  Hill,  17 
La.  Ann.  52.  Md.— Schaefer  v.  O'Brien, 
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49  Md.  253;  Gordon  v.  Matthews,  30 
Md.  235;  Farmers  &  Planters  Bank  f. 
Martin,  7  Md.  342,  61  Am.  Dec.  350. 
Mich. — Peirson  v.  Fisk,  99  Mich.  43, 
57  N.  W.  1080.  Miss. — Mount  v.  Brown, 
33  Miss.  566,  69  Am.  Dec.  362.  Mo. 
Hewitt  V.  Lally,  51  Mo.  93.  Mont. 
State  V.  Dist.  Court,  27  Mont.  415,  71 
Pac.  401.  N.  Y. — Strauss  v.  Bendheim, 
162  N.  Y.  469,  56  N.  E.  1007  (reversing 
44  App.  Div.  82,  60  N.  Y.  Supp.  398); 
Goodwin  r.  Simonson,  73  N.  Y.  133; 
Eowley  v.  Feldman,  84  App.  Div.  400, 
82  N.'Y.  Supp.  679.  N.  C— Hudson  v. 
Coble,  97  N.  C.  260,  1  S.  E.  688;  Ex 
parte  Pettillo,  80  N.  C.  50;  In  re 
Yates,  59  N.  C.  212.  Tenn.— Fulton  v. 
Davidson,  3  Heisk.  614.  Tex. — Dawson 
r.  Miller's  Admr.,  20  Tex.  171,  70  Am. 
Dec.  380.  W.  Va. — Lowman  v.  Funk- 
houser, 90  S.  E.  340;  Stout  v.  Philippi 
Mfg.  &  Mercantile  Co.,  41  W.  Va.  339, 
23  S.  E.  571;  Hyman,  Moses  &  Co.  V. 
Smith,  13  W.  Va.  744.  Eng.— Harding 
r.  Harding,  4  Myl.  &  Cr.  514,  41  Eng. 
Reprint  198.  Can, — In  re  Heely,  1  Ch. 
Chamb.  (U.  C.)  54;  Crooks  v.  Crooks,  4 
Grant's  Ch.   (U.  C.)    376. 

[a]  It  is  entirely  discretionary  with 
the  court  whether  upon  a  motion  it 
will  direct  the  purchaser  to  complete 
the  sale  or  direct  a  resale  at  the  ex- 
pense of  the  purchaser.  Burton  v.  Linn, 
21  App.  Div.  609,  47  N.  Y.  Supp.  835; 
Dunlop  v.  Mulry,  40  Misc.  131,  81  N.  Y. 
Supp.   260. 

As  to  the  order,   see  infra,  XITI,  E. 

Sale  upon  same  conditions  as  a 
prerequisite  to  liability,  see  infra,  XIII, 
G. 

82.  Cal. — Hammond  v.  Cailleaud,  111 
Cal.  206,  43  Pac.  607,  52  Am.  St.  Rep. 
167.  Ga.— Smith  v.  Roberts,  106  Ga. 
409,  32  S.  E.  375.  Md.— Sloan  r.  Safe- 
Deposit  &  Trust  Co.,  73  Md.  239,  90 
Atl.  922  (where  the  purchaser  became 
insolvent  before  complying  with  the 
terms  of  sale);  Gibson's  Case,  1  Bland 
50.  N.  Y. — Latourette  r.  Latourette, 
25  App.  Div.  145,  48  N.  Y.  Supp.  1076. 
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B.  TTow  Order  Ortained.  —  A  rcsalo  may  bo  ordered  on  the  court's 
own  motion.**'-  Whore  the  purchaser  fails  to  comply  with  his  bid.  an 
order  of  resale  may  be  obtained  by  a  petition^*  or  motion*"^  in  the  orig- 
inal cause,  or  a  rule  to  show  cause.^"  There  is  no  necessity  of  resort- 
ing to  an  original  bill  whore  a  purchaser  on  time  defaults  in  his  pay- 
ments.^'' 

C.  Notice.  —  A  defendant,  who  has  appeared,  is  entitled  to  notice 
of  an  application  for  a  resale.^"  In  order  to  charge  the  purchaser  with 
any  deficiency  arising  on  a  resale  caused  by  his  failure  to  pay,  he  must 
be  given  notice,*^  although  there  is  authority  to  the  effect  that  inas- 


N.  C— Hudson  r.  Coble,  97  N.  C.  260, 
1  S.  E.  688.  W.  Va.— Stout  r.  Philippi 
Mfff.  &  Mere.  Co.,  41  W.  Va.  3:i9,  23 
S.  E.  571,  56  Am.  St.  Rep.  843. 

[a]  When  Bidder  May  Be  Released. 
A  bidder  unable  to  pay  down  the  10% 
in  cash  according  to  the  terms  of  sale 
and  upon  asking  for  a  day's  adjourn- 
ment to  procure  it  may  be  excused  from 
his  bid  when  the  property  was  later 
resold  for  a  sum  less  than  his  bid,  when 
hu  had  acted  in  good  faith  and  thought 
the  practice  was  to  allow  time  to  pro- 
cure the  monev.  Leslie  r.  Saratoga 
Brew.  Co.,  59  App.  Div.  400,  69  N.  Y. 
Supp.  581. 

[b]  In  case  of  insolvency  or  inabil- 
ity to  pay  the  purchaser  may  be  re- 
leased from  his  bid.  Hodder  r.  Euffin, 
1  Ves.  &  B.  544,  35  Eng.  Reprint  212; 
In  re  Heely,  1   Ch.  Chamb.   (U.  C.)  54. 

83.  Le  Fcvre  v.  Larawav,  22  Barb. 
(N.  Y.)    167. 

84.  Thrifts  r.  Fritz,  101  111.  457; 
Stephens  v.  Magruder,  31  Md.  168.  Sec 
supra,  XTI,  G. 

[a]  Origin  of  Right  To  Sell  at  Pur- 
chaser's Risk. — The  riglit  to  resell  at 
the  first  purchaser's  risk  is  a  condi- 
tion of  every  judicial  sale  implied  by 
law,  and  depends  neither  upon  con- 
ditions in  the  order  of  sale  nor  the 
terms  announced  at  the  time  of  the 
sale.  Howison  f.  Oaklev,  118  Ala.  215. 
23  So.  810. 

85.  Thrifts  r.  Fritz,  101  Til.  457; 
Van  Name  r.  Queens  Land  &  Title  Co., 
137  App.  Div.  940,  122  N.  Y.  Supp. 
720.     See  supra,  XTI,  G. 

86.  U.  S.— Stuart  r.  Gay,  127  V.  S. 
518.  8  Sup.  Ct.  1279,  32  L.  ed.  191, 
citing  Koontz  v.  Northern  Bank,  16 
Wall.  196,  21  L.  ed.  465,  whore  pur- 
chaser on  time  defaultoil.  Va. — White- 
head r.  Bradley,  87  Va.  676,  13  S.  E. 
195.  W.  Va. — Lowmau  v.  Fuukhouser, 
90  S.  E.  340. 


87.  Stuart  r.  Gay,  127  U.  S.  518, 
527,  8  Sup.  Ct.  1279,  32  L.  ed.  191; 
Stephens  r.  :Magruder,  31   Md.  168. 

[a]  Reason. — The  cause  is  open  and 
pending,  awaiting  a  final  decree  dis- 
tributing the  proceeds  of  the  sale,  in 
which  no  further  step  can  be  taken 
until  the  proceeds  are  paid  in  full  com- 
pliance with  its  decrees.  Stuart  v.  Gay, 
127  U.  S.  518,  8  Sup.  Ct.  1279,  32  L. 
ed.  191;  Stephens  v.  Magruder,  31  Md, 
168. 

88.  Robinson  r.  Meigs,  10  Paige  (N. 
Y.)  41.     Compare  supra,  XII,  G. 

89.  U.  S.— Bayne  v.  Brewer  Pottery 
Co.,  90  Fed.  622.  Ala.— See  Oaklev  v. 
Howison,  131  Ala.  505,  32  So.  644.  Cal. 
Hammond  v.  Cailleaud,  111  Cal.  206, 
43  Pac.  607,  52  Am.  St.  Rep.  167.  Ga. 
Green  v.  Anslev,  92  Ga.  647,  19  S.  E. 
53,  44  Am.  St.  Rep.  110.  111.— Harbison 
v.  Timmons,  139  111.  167,  28  N.  E.  982; 
Thrifts  v.  Fritz,  101  111.  457;  Hill  f. 
Hill,  58  111.  239;  Tilton  r.  Pearson,  67 
111.  App.  372.  Md.— Schaefer  v.  O'Brien, 
49  Md.  253.  N.  C— 7/i  re  Yates,  59  N. 
C.  306.  Ohio.— Galpin  r.  Lamb,  29 
Ohio  St.  529.  Va.— Thornton  r.  Fair- 
fax, 29  Gratt.  (70  Va.)  669.  W.  Va. 
Stout  r.  Philippi  Mfg.  Co.,  41  W.  Va. 
339,  23  S.  E.  571,  56  Am.  St.  Rep. 
843. 

Compare  supra,  XIT,  H. 

[a]  Form  of  Notice. — Where  the 
statute  does  not  provide  its  character, 
the  notice  may  be  that  the  purchaser 
pay  the  amount  of  his  bid  within  a 
certain  time,  and  in  default  thereof 
that  there  be  a  resale,  holding  him 
responsible  for  any  deficiency,  or  that 
he  appear  and  show  cause  why  he 
shouM  not  pay  his  bid  and  complete 
the  sale.  Peirson  c.  Fisk,  99  Mich.  43, 
57   N.  W.   1080. 

[b]  Remedy  Where  Recital  of  No- 
tice  Is  Untrue. — If   an   order   of  resale 

I  at  the  purchaser's  risk  reciting  that  he 
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much  as  a  purchaser  becomes  a  party  to  the  cause  by  his  act  of  pur- 
chase he  is  not  entitled  to  notice.'"' 

D.  Prerequisites  to  Order.  —  Before  ordering  a  resale  the  amounts 
and  priorities  of  liens  must  be  ascertained.^^ 

E.  The  Order.  —  Where  the  purchaser  fails  or  refuses  to  com- 
plete his  purchase,  the  order  may  release  the  purchaser  and  direct  a 
resale,^^  or  it  may  provide  for  a  resale  holding  the  purchaser  respon- 
sible for  any  deficiency.^^  In  the  latter  case,  the  former  sale  is  not  set 
aside,  but  the  property  is  sold  as  that  of  the  purchaser.^*  The  court 
directing  the  resale  may  require  the  first  purchaser  to  release  to  the 
purchaser  on  the  resale  all  the  title  he  may  have  acquired.^^ 

Imposing  Conditions.- —  Where  the  parties  were  not  entitled  as  a  mat- 
ter of  right  to  a  resale,  the  court  may  impose  terms  as  a  condition  to 
granting  the  relief.''^ 

F.  Ee\tew.  —  The  order  granting  or  refusing  a  resale,  in  so  far 
as  it  is  discretionary,  is  not  ordinarily  reviewable  on  appeal.^^ 

G.  The  Sale.  —  Where  a  sale  is  vacated  and  a  resale  ordered,  the 
resale  must  be  advertised  and  conducted  in  all  respects  as  the  first 
sale,*^^  except  that  it  need  not  necessarily  be  on  the  same  terras.^^  To 
hold  the  first  purchaser  liable  for  any  deficiency,  however,  the  resale 
must  be  made,  as  near  as  may  be  upon  the  same  terms  as  the  first  sale.^ 


had  notice  is  untrue  in  this  regard, 
the  purchaser's  remedy  is  to  move  to 
vacate  or  modify  the  order  and  upon  a 
denial  thereof  to  appeal.  Hammond  v, 
CaiUeaud,  111  Cal.  206,  43  Pac.  607,  52 
Am.  St.  Eep.  167. 

90.  Ky.— Fenley  f.  Tyler,  18  Ky.  L. 
Rep.  666,  37  S.  W.  679.  Miss.— Pear- 
son V.  Moreland,  7  Smed.  &  M.  609,  45 
Am.  Dec.  319.  Tenn. — Simmons  v.  Eed- 
niond,  62  S.  W.  366;  Vaughn  v.  Tealey, 
39  S.  W.  868;  Mosby  f.  Hunt,  9  Heisk. 
675;    Munson   v.   Payne,   9    Heisk.    672. 

91.  Payne  v.  Webb,  23  W.  Va.  558. 

92.  Hammond  v.  Cailleaud,  111  Cal. 
206,  43  Pac.  607,  52  Am.  St.  Eep.  167. 
See  supra,  XIII,  A. 

93.  Hammond  v.  Cailleaud,  111  Cal. 
206,  43  Pac.  607,  52  Am.  St.  Rep.  167. 
See  supra,  XIII,  A. 

As  to  action  against  purchaser,  see 
infra,  XVI. 

[a]  To  charge  the  purchaser  with 
any  deficiency  on  the  second  sale,  the 
order  should  direct  the  purchaser  to 
complete  his  purchase  within  a  time 
fixed  by  the  court,  and,  in  default 
thereof,  a  sale  of  the  property  at  the 
bidder's  risk  and  expense.  III. — Thrifts 
V.  Fritz,  101  111.  457;  Hill  f.  Hill,  58 
111.  239.  Md.— Schaefer  r.  O'Brien,  49 
Md.   253.     W.   Va.— Stout    v.    Philippi 
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Mfg.   &  Merc.   Co.,  41   W.  Va.  339,  23 
S.  E.  571,  56  Am.  St.  Rep.  843. 

94.  Whitehead  v.  Bradley,  87  Va. 
676,  13  S.  E.  195;  Virginia  Fire  &  M. 
Ins.  Co.  V.  Cottrell,  85  Va.  857,  9  S.  E. 
132,  17  Am  St.  Rep.  108;  Hurt  v.  Jones, 
75  Va.  341;  Clarkson  v.  Read.  15  Gratt. 
(56  Va.)    288. 

95.  Stuart  f.  Gay,  127  13.  S.  518, 
527,  8  Sup.  Ct.  1279,  32  L.  ed.  191. 

96.  Vingut  V.  Ketcham,  102  App, 
Div.  403,  92  N.  Y.  Supp.  605.  See  Ger- 
man-American Bank  v.  Dorthy,  39  App. 
Div.  166.  57  N.  Y.  Supp.  172. 

97.  Fisher  r.  Hersey,  78  N.  Y.  387; 
Goodell  V.  Harrington,  76  N.  Y.  547; 
Hale  V.  Clausen,  60  N.  Y.  339.  See 
supra,  XII,  J. 

[a]  An  order  refusing  a  resale  is 
appealable  where  the  facts  were  such 
as  to  give  the  complaining  party  a 
right  to  have  the  sale  vacated  and  a 
resale  ordered.  Fisher  v.  Hersey,  78 
N.  Y.  387;  Howell  v.  Mills,  53  N.  Y. 
322,   332. 

98.  Howison  v.  Oakley,  118  Ala.  215, 
23   So.  810. 

99.  Ala. — Howison  v.  Oakley,  118 
Ala.  215,  23  So.  810.  Pa.— Whilden  l\ 
Singerly,  3  Phila.  218.  Va.— Dickin- 
son f.  Clement,  87  Va.  41,  12  S.  E. 
105. 

1.    Cal. — Hammond  v.  Cailleaud,  111 
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A  resalo  of  property  sold  under  foreclosure  must  be  mfide  subject  to 
redemption.- 

II.  Costs.  —  Where  the  irregular  conduct  of  the  purchaser^  or 
his  mistake,''  necessitate  a  resale  he  may  be  charged  with  the  costs. 

XIV.  RENTING  THE  PROPERTY.' —  An  estate  ordered  to  be 
sold  is  under  tiie  protection  of  tlie  euurt,  and  may  be  rented  until  a  sale 
can  be  etrccted.'' 

XV.  COMPELLING  EXECUTION  OF  DEED  AND  GIVING  OF 
POSSESSION.  —  A  sunimaiy  proceeding  before  the  court,  not  manda- 
mus, is  tlie  proper  remedy  to  compel  the  execution  of  a  deed  under  a 
certificate  of  salej  although  some  courts  hold  mandamus  to  be  a  proper 
remedy.^  A  writ  of  assistance  is  an  appropriate  remedy  to  place  in 
possession  a  purchaser  or  his  assignee  under  a  decree  of  sale,'-'  but 
where  no  writ  of  possession  is  asked  and  the  case  has  been  finally  dis- 
posed of,  the  purchaser  will  be  remitted  to  his  remedy  at  law  to  recover 
possession. ^^ 

Upon  the  death  of  the  commissioner  before  issuance  of  a  deed,  the  pur- 
chaser may  by  motion  have  a  new  commissioner  appointed.^' 

XVI.  REMEDIES  WHERE  PURCHASER  FAILS  TO  COMPLY 
WITH  BID.^-  —  Where  after  confirmation  of  a  sale  the  purchaser  fails 


Cal.  206,  43  Pae.  GOT,  52  Am.  St.  Eep. 
167.  Ga.— Smith  r.  Roberts,  106  Ga, 
409,  32  S.  E.  375.  La.— Labauve  v.  Mc- 
Cabe,  34  La.  Ann.  183.  N.  J.— Shinn  v. 
Eoberts,  20  N.  J.  L.  435,  43  Am.  Dec. 
636.  N.  Y.— Riggs  v.  Pursell,  74  N.  Y. 
370;  Baecht  r.  Hevesy,  115  App.  Div. 
509,  101  N.  Y.  Supp.  413.  Pa.— Weast 
V.  Derrick,  100  Pa.  509. 

2.  Bruschke  r.  Wright,  166  Til.  183, 
46  N.  E.  813,  57  Am.  St.  Rep.  125, 
reversing  62  111.  App.  358. 

3.  Kennedy  r.  Afdal,  229  Til.  295,  82 
N.  E.  291 ;  Brundige  r.  Morrison,  56 
Md.  407;  Sehaefer  c.  O'Brien,  49  Md. 
253. 

4.  Vingut  r.  Vingut,  62  Hun  622,  17 
N.  Y.   Supp.    159. 

5.  Determining  that  rental  will  not 
pay  judgment  within  specified  period, 
as  condition  precedent  to  sale,  see 
supra,  111,  D. 

6.  Williams'  Case,  3  Bland  (Md.) 
186.  See  Barnett  v.  Kincaid,  2  Lans. 
(N.  Y.)   320. 

7.  People  r.  Bowman,  181  Til.  421, 
55  N.  E.  148,  72  Am.  St.  Rep.  265, 
sale  under  decree  of  foreclosure. 

8.  State  V.  Cunningham,  6  Idaho  113, 
53  Pac.  451. 


[a]  A  sheriff  cannot  resist  the 
granting  of  a  mandamus  to  compel  him 
to  execute  a  deed  on  the  ground  that 
he  has  already  issued  one  to  another 
person,  who  has  sold  and  conveyed  the 
premises  to  a  bona  fide  purchaser.  Peo- 
ple ex  rel.  Post  v.  Fleming,  2  N.  Y. 
484. 

[b]  Conditions  Precedent. — A  pur- 
chaser at  a  judicial  sale  will  not  be 
entitled  to  a  writ  of  mandamus  to  en- 
force his  rights  without  a  clear  show- 
ing that  he  has  done  at  the  proper 
time  everything  necessary  to  complete 
the  purchase.  People  ex  rel.  Monroe 
!-.   Circuit  .Judge,   19  Mich.  296. 

9.  See  3  Standard  Proc.  143,  144. 

[a]  Pending  Appeal. — Inasmuch  as 
the  reversal  of  the  decree  cannot  af- 
fect the  rights  of  the  purchaser  not  a 
]iarty,  he  need  not  await  final  decision 
liefore  applying  for  a  writ  of  posses- 
sion. Lambert  v.  Livingston,  131  111. 
161,  23   N.   E.  352. 

10.  Planters'  Bank  t".  Fowlkes,  4 
Sneed   (Tenn.)   461. 

11.  Campbell  v.  Farley,  158  N.  C. 
42,  73  S.  E.  103;  Kemp  v.  Kemp,  85 
N.  C.  491,  4m. 

12.  Right  of  officer  to  ignore  bid 
and  resell,  see  supra,  XIII. 
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or  refuses  to  comply  with  his  bid,  the  court  has  the  power  and  may 
compel  him  to  complete  his  purchase,^^  upon  petition/*  or  by  motion/^ 


13.  U.  S. — ^Wood  V.  Mann,  3  Sumn. 
31S,  322,  30  Fed.  Cas.  No.  17,954.  See 
Blossom  V.  Milwaukee,  etc.  E.  Co.,  3 
Wall.  196,  IS  L.  ed.  43.  Neb.— Maul 
V.  Hellman,  39  Neb.  322,  58  N.  W. 
112.  N.  Y. — Archer  v.  Archer,  155  N. 
Y.  415,  50  N.  E.  55,  63  Am.  St.  Eep. 
6S8  {aflinning  84  Hun  297,  32  N.  Y. 
Supp.  410,  65  N.  Y.  St.  609);  Proctor 
V.  Faniam,  5  Paig8  614.  Tenn. — Dibrell 
V.  Williams,  3  Coldw.  528;  Vanbibber 
v.  Sawyers,  10  Humph.  81,  51  Am.  Dec. 
694;  Deaderick  v.  Smith,  6  Humph. 
138.  W.  Va. — Lowman  v.  Funkhouser, 
90  S.  E.  340.  Wis.— Atkins  v.  Eichard- 
son,  18  Wis.  244. 

[a]  This  jurisdiction  continues  and 
will  be  exercised  so  long  as  the  con- 
trol of  the  court  over  the  case  and 
parties  remain.  The  death  of  one  of 
the  parties  or  his  security  will  not  de- 
feat the  jurisdiction  of  the  court. 
Dibrell  v.  Williams,  3  Coldw.  (Tenn.) 
528. 

[b]  Status  of  Purchaser. — A  pur- 
chaser becomes  a  party  to  the  proceed- 
ings, and  brings  himself  within  the 
court's  jurisdiction  in  the  cause  for  the 
enforcement,  not  only  of  the  terms  of 
sale  against  him,  but  also  of  terms  in 
his  favor  against  the  officer  who  has 
made  the  sale.  In  re  Two  Elvers  Wood- 
enware  Co.,  199  Fed.  877,  118  C.  C.  A. 
325. 

[c]  The  order  o£  the  court  should 
require  him  to  pay  in  a  reasonable  time, 
four  days  being  too  short  and_  three 
months  too  long.  Atkinson  V.  Eichard- 
son,  15  Wis.  594. 

[d]  That  the  purchaser  was  bidding 
for  another  will  not  prevent  the  court 
from  enforcing  the  bid.  Ogilvie  v. 
Eichardson,   14  Wis.  157. 

[e]  The  assignee  of  the  bidder  (1) 
may  also  be  compelled  to  complete  the 
purchase,  for  the  reason  that  one  who 
interferes  pendente  lite  with  the  sub- 
ject-matter of  the  suit  submits  him- 
self to  the  jurisdiction  of  the  court 
and  may  be  compelled  to  complete  his 
purchase.  Archer  v.  Archer,  155  N.  Y. 
415,  50  N.  E.  55,  63  Am.  St.  Eep.  688; 
Proctor  V.  Farnam,  5  Paige  (N.  Y.)  614. 
But  see  Weaver  v.  Nelson  (Miss.),  12  So. 
597,  holding  that  (2)  where  the  com- 
missioner sold  on  credit,  and  the  pur- 
chasers without  having  paid  resold  the 
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property,  the  court  could  not  subject 
the  purchasers  from  the  bidders  to  an 
order  to  pay  the  bid  of  the  vendors  or 
surrender  the  property  to  the  commis- 
misioner,  inasmuch  as  they  were  not 
parties  to  the  original  suit. 

rorm  of  order  compelling  purchaser 
to  complete  his  purchase,  see  9  Stand- 
ard Proc.  752. 

14.  N.  J.— Me  Carter  v.  Finch,  55  N. 
J.  Eq.  245,  36  Atl.  937;  Silver  v.  Camp- 
bell,  25  N.  J.  Eq.  465.  N.  Y.— Wanser 
V.  De  Nyse,  188  N.  Y.  378,  80  N.  E. 
1088,  117  Am.  St.  Eep.  871;  Archer  v. 
Archer,  155  N.  Y.  415,  50  N.  E.  55, 
63  Am.  St.  Eep.  688;  Proctor  v.  Far- 
nam, 5  Paige  614.  Wis. — Atkinson  V. 
Eichardson,  18  Wis.  244. 

15.  N.  Y. — Carstens  V.  Loeasto,  172 
App.  Div.  760,  159  N.  Y.  Supp.  270; 
In  re  Callahan's  Will,  159  N.  Y.  Supp. 
942.  N.  C— Marsh  v.  Nimocks,  122  N. 
C.  478,  29  S.  E.  840,  65  Am.  St.  Eep. 
715;  Hudson  V.  Coble,  97  N.  C.  260,  1 
S.  E.  688.  Wis. — Atkinson  v.  Eichard- 
son, 18  Wis.  244. 

[a]  In  the  Pending  Action,— The 
motion  to  compel  the  purchaser  to  com- 
plete the  sale  should  be  made  in  the 
action  in  which  the  sale  is  ordered. 
Van  Name  v.  Queen 's  Land  &  Title  Co., 
137  App.  Div.  940,  122  N.  Y.  Supp. 
720. 

Form  of  notice  of  motion  to  compel 
purchaser  to  complete  his  purchase,  see 
9  Standard  Proc.  752. 

Form  of  affidavit  to  move  to  compel 
purchaser  to  complete  his  purchase,  s'eo 
9  Standard  Proc.  751. 

[b]  The  court  may,  on  motion,  and 
without  notice,  enter  judgment  and 
award  execution  against  him  for  the 
purchase  money.  Blackmore  v.  Barker, 
2  Swan  (Tenn.)  340;  Deaderick  V. 
Smith,  6  Humph.   (Tenn.)   138,  146. 

[c]  Where  notes  of  the  purchaser 
(1)  payable  to  the  clerk  are  taken, 
judgment  may  be  rendered  on  motion 
without  notice,  at  maturity  of  the 
notes.  Still  v.  Boon,  5  Sneed  (Tenn.) 
380;  Eagan  v.  Phister,  5  Sneed  (Tenn.) 
298.  (2)  The  purchaser  may  appeal 
from  such  judgment.  Eagan  V.  Phister, 
5  Sneed  (Tenn.)  298. 

I'd]  Investigation  of  Title. —  (1) 
When  an  objection,,  which  may  in- 
volve  either   a   question   of  fact   or  a 
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by  summary  procoedings  without  original  bill.'"''  The  purchaser  may 
be  proceeded  against  by  rule  or  attachment/^  by  an  action  for  damages 
for  the  purchase  price,*^  or  in  the  event  of  a  resale,  for  the  deficiency 


question  of  law  on  undisputed  facts,  is 
made  that  there  are  outstanding  rights 
and  interests  not  concluded  by  the  de- 
cree of  sale,  the  court  will  decdine  to 
pass  upon  the  objection  and  will  re- 
lieve the  purchaser  from  his  purchase. 
In  re  Callahan's  Will,  lof)  N.  Y.  Supp. 
942.  But  see  Graham  r.  Bleakie,  2  Daly 
(N.  Y.)  55,  holding  that  (2)  where  a 
rule  was  made  against  the  purchaser 
to  enforce  compliance  with  his  bid,  he 
may  have  a  reference  to  inquire  into 
the  title,  and  if  it  prove  defective  h3 
will  not  be  compelled  to  complete  the 
purchase. 

16.  Silver  v.  Campbell,  25  N.  J.  Eq. 
465;  Marsh  v.  Nimocks,  122  N.  C.  478, 
29  S.  E.  S-10,  65  Am.  St.  Kep.  715. 

17.  U.  S.— Camden  r.  Mayhew,  129 
U.  S.  73,  9  Sup.  Ct.  246,  32  L.  ed.  60S; 
Blossom  V.  Milwaukee,  etc.  R.  Co.,  1 
Wall.  655,  17  L.  ed.  67:^;  The  Kate 
Williams,  2  Flip.  50,  14  Fed.  Cas.  No. 
7,623.  Cal.— Halleek  v.  Guy,  9  Cal.  181, 
70  Am.  Dee.  643.  Fla.— Allred  v.  Mc- 
Gahagan,  89  Fla.  118,  21  So.  802.  Ga. 
Smith  r.  Roberts,  106  Ga.  409,  32  S. 
E.  375.  lU.— Kiebel  r.  Lcick,  216  Bl. 
474,  75  N.  E.  187.  Ky. — Vance's  Adnir. 
r.  Foster,  9  Bush  389.  La. — Lund  r. 
Baccich,  1.34  La.  410,  64  So.  226.  Md. 
Schaefer  r.  O'Brien,  49  Md.  253;  Farm- 
ers &  Planters  Bank  v.  Martin,  7  Md. 
342,  61  Am.  Dec.  350;  Anderson  v. 
Foulke,  2  Har.  &  G.  346.  Mich.— Peir- 
son  V.  Fisk,  99  Mich.  43,  57  N.  W. 
1080.  N.  J.— Bowne  r.  Ritter,  26  N.  J. 
Eq.  456.  N.  Y. — Goodwin  )■.  Simonson, 
74  N.  Y.  133;  Brasher 's  Exrs.  v.  Cort- 
landt,  2  Johns.  Ch.  505;  Rowley  v. 
Feldman,  84  App.  Div.  400,  82  N.  Y. 
Supp.  679.  N.  C.—In  re  Yates,  59  N. 
C.  212.  OMo.— Under  Rev.  St.,  §5397; 
Corcoran  v.  Pacific  Building  Assn.,  8 
Ohio  Dec.  Ill,  5  WTclv.  L.  Bui.  712; 
Murphy  r.  Hardee,  22  Ohio  Cir.  Ct. 
511,  12  Ohio  Cir.  Dec.  837.  S.  C— Haig 
V.  Confiscated  Estates  Comm.,  1  Desaus. 
Eq.  112.  Va. — Richardson  r.  Jones,  106 
Va.  540,  56  S.  E.  343;  Robertson  r. 
Smith,  94  Va.  250,  26  S.  E.  579,  64 
Am.  St.  Rep.  723;  Williams  v.  Blakey, 
76  Va.  254.  Wash.— Rice  r.  Ahlman, 
70  Wash.  12,  126  Pac.  66.  W.  Va. 
Stout  V.  Philippi  Mfg.  &  Merc.  Co.,  41 
W.  Va.  339,  23  S.  E.  571,  56  Am.  St. 


Rep.  843.  Eng. — Landsdown  v.  Elder- 
ton,  14  Ves.  Jr.  512,  33  Eng,  Reprint 
617. 

[al  Order  To  Show  Cause.— The  ap- 
plication to  punish  for  contempt  must 
be  made  by  an  order  to  show  cause  and 
not  on  notice  of  motion.  Dunlop  v. 
]\rulrv,  40  Misc.  131,  81  N.  Y.  Supp. 
200,  'aflirmcd,   83   N.   Y.   Supp.   177. 

[b]  Where  no  bond  or  security  ig 
given  for  the  payment  of  the  pundiaso 
price  the  purchaser  may  be  compelled 
to  complete  his  purchase  by  a  summary 
order;  but  where  a  bond  is  given  the 
purchaser  or  his  surety  cannot  be  com- 
pelled to  pay  the  bond  in  a  summary 
wav,  by  the  court.  Richardson  v.  Jones, 
3  Gill  &  J.  (Md.)  163,  22  Am.  Dec. 
293. 

18.  Ala.— See  Culli  v.  House,  133 
Ala.  304,  32  So.  254,  form  of  complaint. 
Cal. — Hammond  r.  Cailleaud,  111  Cal. 
206,  43  Pac.  607,  52  Am.  St.  Rep.  167. 
Ga. — Downing  v.  Peabody,  56  Ga.  40. 
Md. — Farmers  &  Planters  Bank  r.  Mar* 
tin,  7  Md.  342,  61  Am.  Dec.  350.  N.  Y. 
See  Latourette  v.  Latourette,  25  App. 
Div.  145,  48  N.  Y.  Supp.  1076.  Ohio. 
INlnrphv  v.  Hardee,  22  Ohio  C.  C.  511, 
12  Ohio  Cir.  Dec.  837.  Pa.— King  v. 
Gunnison,  4  Pa.  171.  Tex. — Dawson  v. 
Miller's  Admr.,  20  Tex.  171,  70  Am. 
Dec.  380. 

See  the  title  "Specific  Perform- 
ance." 

fa]  A  confirmation  (1)  is  a  neces- 
sary prerequisite  to  the  action  (Ark. 
I'roeman  v.  Watkins,  52  Ark.  440,  13 
8.  W.  79.  Miss. — Campe  v.  Saucier,  68 
^riss.  278,  8  So.  846,  24  Am.  St.  Rep. 
273.  Tex.— Dowling  v.  Duke,  20  Tex. 
ISl),  unless  (2)  the  purchaser  has  de- 
faulted so  as  to  render  confirmation 
legallv  impossible.  Culli  f.  House,  133 
Ala.   304,  .-^2  So.   254. 

fb]  After  Unsuccessful  Suit  on  Bond. 
Where  a  purchaser  at  a  trustee's  sale 
gave  bond  according  to  the  order  of 
sale,  but  afterward  by  fraud  defeated 
an  action  brought  on  the  bond,  he  may 
still  be  held  liable  in  equity  on  a  bill 
showing  his  improper  conduct,  though 
limitations  may  meanwhile  have  barred 
the  bond  at  law.  Richardson  r.  Jones, 
:!  Gill  &  J.  (Md.)  164,  22  Am.  Dee. 
293. 
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arising  on  the  second  sale,^^  or  by  a  suit  for  specific  performance.^" 
Any  deficiency  on  the  resale  may  be  recovered  in  an  action  by  the  per- 
son entitled  to  the  proceeds,-^  or  hy  the  officer  who  made  the  sale.^^ 

The  summary  process  exercised  by  courts  of  equity  to  compel  a  pur- 
chaser to  complete  his  bid  is  merely  cumulative  of  the  remedy  by  action 
at  law.^^ 

XVII.  COLLECTING  AND  DISTRIBUTING  PROCEEDS.  —  As  a 
commissioner  appointed  by  decree  to  sell  has  no  powers  except  those 
conferred  upon  him  by  the  order  of  his  appointment,^*  generally 
he  is  authorized  and  required  to  collect  the  proceeds  of  the  sale.^^   He 


[c]  Authority  of  a  special  commis- 
sioner to  sue  a  purchaser  on  his  notes 
may  bs  implied  from  authority  to  with- 
draw and  collect  them.  Monroe  v. 
Butty,  72  W.  Va.  821,  79  S.  E.  830. 
See  Clarke's  Admr.  v.  Shauklin,  24  W. 
Va.  30, 

fd]  Showing  in  Answer. — In  an  ac- 
tion to  enforce  a  bid  in  order  to  avoid 
payment  on  the  ground  of  mistake  the 
bidder  must  have  asked  to  have  the 
bid  set  aside,  and  offered  to  place  the 
l)arties  in  statu  quo,  and,  where  he 
has  resold  the  property,  at  least  to  ac- 
count for  the  proceeds  of  the  resale 
by  him.  First  Nat.  Bank  v.  Conger,  37 
Iowa  474. 

19.  Howison  v.  Oakley,  118  Ala.  215, 
23  So.  810;  Cobb  v.  Wood,  8  Cush. 
(Mass.)  228. 

[a]  An  action  for  damages  accrues 
as  soon  as  the  purchaser  refuses  to 
comply  with  his  obligation,  and  may 
be  brought  before  the  expiration  of 
the  time  of  credit  allowed.  Mount  v. 
Brown,  33  Miss.  566,  69  Am.  Dec.  362. 

As  to  release  of  purchaser  upon  or- 
dering a  resale,  see  supra,  XIII,  A. 

Sale  upon  same  conditions  as  a 
prerequisite  to  liability,  see  supra,  XIII, 
G. 

[b]  The  complaint  must  allege  that 
the  defendant's  bid  was  accepted  and 
approved  by  the  court,  but  it  is  not 
necessary  to  aver  that  there  was  a  re- 
sale. Howison  V.  Oakley,  118  Ala.  215, 
22   So.   810. 

20.  Cal. — Hammond  v.  Cailleaud,  111 
Cal.  206,  43  Pac.  607,  52  Am.  St.  Eep. 
167.  Ga.— Smith  v.  Eoberts,  106  Ga. 
409,  32  S.  E,  375.  N,  J.— Bowne  v. 
Eitter,  26  N.  J.  Eq.  456.  N.  C— Hud- 
son V.  Coble,  97  N.  C.  260,  1  S.  E.  688. 
Ohio. — Pierce  v.  Stewart,  61  Ohio  St. 
422,    56   N.    E.   201.     Va.— See   McAl- 
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lister  V.  Harman,  101  Va.  17,  42  S.  E. 
920. 
See  the  title  "Specific  Performance." 

21.  Button  V.  Williams,  35  Ala.  503, 
76  Am.  Dec.  297. 

22.  Ala. — Hutton  v.  Williams,  35 
Ala.  503,  76  Am.  Dec.  297.  Ark.— Har- 
der V.  Sayle-Stegall  Comm.  Co.,  61  Ark, 
66,  31  S.  W.  979.  Cal.— Hammond  v. 
Cailleaud,  111  Cal.  206,  43  Pac.  607,  52 
Am.  St.  Eep.  167.  Md. — Farmers  & 
Planters  Bank  v.  Martin,  7  Md.  342, 
61  Am.  Dec.  350.  N.  J.— Shinn  v.  Eob- 
erts, 20  N.  J.  L.  435,  43  Am.  Dec.  636. 
Ohio. — Galpin  v.  Lamb,  29  Ohio  St. 
529,  534;  Mayer  v.  Wick,  15  Ohio  St. 
548;  Murphy  V.  Hardee,  22  Ohio  Cir. 
Ct.  511,  12  Ohio  Cir.  Dec.  837. 

[a]  Under  statute,  a  motion  by  the 
officer  who  made  the  sale  will  lie  to 
recover  any  deficiency  arising  upon  the 
resale.     Hewitt  v.  Lally,  51  Mo.  93. 

23.  Ga. — Smith  v.  Eoberts,  106  Ga. 
409,  32  S.  E.  409.  Ky.— Helm  v.  Dam- 
cron,  10  Ky.  L.  Eep.  450.  N.  J.— Town- 
shend  v.  Simon,  38  N.  J.  L.  239;  Shinn 
V.  Eoberts,  20  N.  J.  L.  435,  43  Am. 
Dec.  636u  Tex. — ^Dawson  v.  Miller's 
Admr.,  20  Tex.  171,  70  Am.  Dec,  380. 
Va.— See  Clarkson  «?.  Eead,  15  Gratt. 
(56  Va.)   288. 

24.  Blair  v.  Core,  20  W.  Va.  265. 

25.  Kan. — Studebaker  v.  Johnson,  41 
Kan.  326,  21  Pac.  271,  13  Am.  St.  Eep. 
287;  Ferguson  v.  Tutt,  8  Kan.  370. 
Md.— Dent  v.  Maddox,  4  Md.  522.  Miss. 
Coulter  a  Herrod,  27  Miss.  685.  Neb. 
Craw  V.  Abrams,  68  Neb.  546,  94  N.  W. 
639;  Fire  Assn.  of  Philadelphia  v. 
Euby,  58  Neb.  730,  79  N.  W.  723;  Clark 
&  L.  Investment  Co.  v.  Way,  52  Neb. 
204,  71  N.  W.  1021.  N.  C— Brown  V. 
Coble,  76  N.  C.  391.  Tenn.— Matthews 
V.  Thompson,  2  Heisk.  588.  Va.— Fin- 
ney V.  Edwards,  75  Va.  44. 
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must  hold  it  until  confirmation,  and  then  pay  it  to  the  person  entitled 
thereto,^"  without  waiting  for  the  execution  of  the  deed.^'  It  is  the 
duty  of  the  one  selling,  when  an  order  distributing  the  proceeds  has 
been  made,  eitlier  to  pay  the  money  to  the  party  directed,^*  or  to  pay 
the  same  into  court.-'*  If  he  fiiils  to  do  so  he  may  in  an  appropriate  pro- 
ceeding be  charged  therewith.-'"  The  proceeds  may  be  distributed  upon 
motion."  But  the  olhcer  selling  has  no  right  to  file  a  petition  praying 
a  distribution  of  the  proceeds.''- 

XVin.     REDEMPTION.  —  The  right  of  redemption  is  purely  stat- 
utory,^^ and  one  seeking  to  redeem  must  comply  substantially  with  all 


[a]  A  commissioner  with  authority 
to  take  notes  pa\-al)lc  to  himseU',  has 
authority  to  receive  payment  of  the 
notes  when  they  fall  due.  Matthews 
V.  Thompson,  2   Heisk.   (Tenn.;    5S8. 

[b]  A  special  commissioner  cannot 
collect  the  proceeds  unless  the  original 
or  a  subsequent  decree  or  order  gives 
him  authority  to  do  so.  Blair  v.  Core, 
20  W.  Va.  2U5. 

26.  Ferguson  v.  Tutt,  8  Kan.  370; 
Fire  Assn.  of  Philadelphia  r.  Ruby,  58 
Neb.  730,  79  N.  W.  723;  Bachle  v. 
Webb,  11  Neb.  423,  9  N.  W.  473. 

[a]  Decree  Construed.  —  Where  the 
terms  of  the  (locree  of  sale  are  that 
the  proceeds  "will  after  payment  of 
costs,  be  applied  to  pay"  certain  speci- 
fied creditors,  the  master  selling  can- 
not pay  the  money  over  until  the  fur- 
ther order  of  the  court.  Penn's  Admr. 
V.  Tolleson,  20  Ark.  G52. 

27.  Ferguson  v.  Tutt,  8  Kan.  370. 

28.  Richardson  v.  State,  2  Gill  (Md.) 
439. 

[a]  Effect  of  Absence  of  Direction. 
The  fact  that  tlie  decree  appointing  the 
trustee  contained  no  directions  that  he 
bring  the  proceeds  of  sale  into  court, 
cannot  be  construed  as  authority  for 
him  to  disburse  them.  Dent  v.  Mad- 
dox,  4  Md.   'y'22. 

[b]  Retaining  Proceeds. — A  trustee 
to  sell  cannot  retain  tlie  share  of  the 
proceeds  awarded  to  a  distributee  for 
the  payment  of  a  simple  contract  debt 
due  to  him  from  the  distributee.  Poe 
V.  Snowden,  70  Md.  383,  17  Atl.  377. 

29.  Richardson  v.  State,  2  Gill  (Md.) 
439. 

[a]  The  court  has  the  power  to  di- 
rect the  trustee  to  bring  the  proceeds 
of  a  sale  into  court,  to  be  disposed  of 
under  its  order.  Sewall  V,  Costigan,  1 
Md.  Ch.  208. 


30.  Maokubin  v.  Brown,  1  Bland 
(Md.)    410. 

[a]  In  North  Carolina,  an  action  by 
the  party  entitled  to  the  money  is  the 
only  remedy.  Smith  v.  Moore,  79  N. 
C.  82. 

[b]  Where  there  is  no  order  direct- 
ing the  master  to  make  a  sale,  a  rule 
against  liiiu  to  show  cause  why  he  has 
not  paid  over  the  proceeds  will  not  lie. 
Ex  parte  Perry,  liarp.  Eq.   (S.  C;   50. 

31.  Toch  r.  Toch,  8  App.  Div.  299, 
40  N.  Y.  Supp.  952. 

[a]  An  action  is  not  necessary. 
Toch  V.  Toch,  8  App.  Div.  299,  40  N. 
Y.  Supp.  952. 

[b]  When  Made. — A  motion  for  dis- 
tribution of  the  proceeds  should  not  be 
made  until  the  sum  due  from  the  pur- 
chaser has  been  ascertained,  and  the 
money  paid  into  court,  and  when  pre- 
maturely made  the  court  may  refuse  to 
entertain  it,  but  without  prejudice  to  a 
later  application.  Clark  &  L.  Inv.  Co. 
f.  Way,  52   Neb.   204,   71   N.  W.   1021. 

[c]  Any  person  having  a  lien  or  en- 
titled to  a  part  of  proceeds  in  court 
may  apply  to  the  court  to  have  their 
respectiv'S  interests  ascertained  and  the 
monev  paid  to  the  persons  entitled  there- 
to. Toch  r.  Toch,  8  App.  Div.  299,  40 
N.  Y.  Supp.  952. 

32.  Collins  v.  Kiederling  (N.  J.  Eq.), 
97  Atl.  948. 

33.  Cal. — Tuolumne  Redemption  Co. 
r.  Sedgwick,  15  Cal.  516.  Colo.— Con- 
way f.  John,  14  Colo.  30,  23  Pac.  170. 
IlL— Zeman  v.  Ward,  260  111.  93,  102 
N.  E.  1066;  Hvman  v.  Bogue,  135  111. 
9,  26  N.  E.  40;  Littler  r.  The  People, 
43  111.  188;  West  V.  Fleming,  IS  111.  248, 
68  Am.  Dec.  539.  Ky.— Columbia  Bank 
r.  Carter.  12  Ky.  L.  Rep.  969,  15  S.  W. 
1056.  Minn. — Stone  v.  Bassett,  4  Minn. 
298.     Neb.— Gosmuut   v.   Gloe,   55  Neb. 
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the  requirements  of  the  statute.''*  The  statute  allowinc:  redemption 
from  sales  on  execution  and  under  decrees  directing  the  sale  of  mort- 
gaged lands  does  not  apply  to  ordinary  chancery  sales.^'^ 

Who  May  Redeem  —  The  persons  who  may  redeem  are  generally  pre- 
scribed in  the  statutes.^*^  Generally  they  may  be  grouped  into  three 
classes :  First.  The  debtor  himself,  his  heirs,  devisees  or  personal  rep- 
resentatives. Second.  The  debtor's  vendee,  junior  mortgagee  or  as- 
signee of  the  equity  of  redemption.  Third.  The  debtor's  judgment 
creditors.^^ 

Time  for  Redemption.  —  The  time  allowed  for  redemption  is  purely 
statutory."'*  In  some  states  it  cannot  take  place  before  confirmation,^^ 
though  elsewhere  the  rule  is  otherwise.**' 

To  Whom  Money  May  Be  Paid. —  The  party  whose  land  is  sold  may 
pay  the  redemption  money  to  the  purchaser,*^  or  to  his  transferee,*^ 
or  to  the  clerk  of  the  court  in  which  the  property  is  sold.*^ 


709,  76  N.  W.  424.  N.  Y.— Crisfield  v. 
Murdock,  127  N.  Y.  315,  27  N.  E.  1046. 
Tenn.— White  v.  Bates,  89  Tenn.  570, 
15  S.  W.  651. 

[a]  The  right  to  redemption  exists 
only  in  cases  of  real  estate  and  not  of 
personalty  in  some  states.  Conway  v. 
John,  14  Colo.  30,  23  Pac.  170. 

[!)]  The  statute  applies  to  a  sale  of 
assigned  property  made  under  a  decree 
obtained  by  the  assignee  for  creditors. 
Graves  v.  Long,  87  Ky.  441,  9  S.  W, 
297. 

[e]  The  right  to  redeem  is  governed 
hy  the  law  in  force  at  the  time  of  the 
sale.     Tiloor  r.  Seaton,  31  Ind.  11. 

[d]  The  court  cannot  take  away  the 
right  of  redemption  conferred  by  stat- 
ute. Fitch  V.  Wetherbee,  110  111.  475. 
See  Hall  v.  Bond,  68  App.  Diy.  293,  74 
N.  Y.  Supp.  5. 

[e]  Where  there  is  no  prayer  for  a 
sale  in  bar  of  the  right,  a  decree  of 
sale  barring  it  is  erroneous.  Turner 
Bros.  V.  Argo,  89  Tenn.  443,  14  S.  W. 
930. 

34.  111.— Zeman  v.  Ward,  260  111.  93, 
102  N.  E.  1066;  Hyman  v.  Bogue,  135 
Til.  9,  26  N.  E.  40;  Littler  v.  People, 
43  111.  188;  Traeger  r.  Mutual  Bldg.  & 
L.  Assn.,  63  111.  App.  286,  must  be 
•within  time  allowed  by  statute.  Ind, 
Williams  v.  Hoffman,  39  Ind.  App.  315, 
76  N.  E.  440.  Ky.— See  Moore  v. 
Bishop,  20  Ky.  L.  Rep.  1622,  49  S.  W. 
957.  Minn.— See  White  v.  Rathbons,  73 
Minn.  236,  75  N.  W.  1046. 

35.  West  ;;.  Flem.ing,  18  111.  248,  68 
Am.  Dec.  539;  Farnsworth  v.  Strasler, 
12  111.  482. 
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36.  See  the  statutes,  and  Hewes  v. 
Seal,  80  Miss.  437,  32  So.  55. 

37.  Owen  v.  Kilpatrick,  96  Ala.  421, 
11  So.  476.  See  also  Schroeder  v. 
Young,  161  U.  S.  334,  16  Sup.  Ct.  512, 
40  L.  ed.  721;  Fitch  v.  Wetherbee,  110 
HI.  475;  McRoberts  v.  Conover,  71  HI. 
524. 

[a]  As  Against  Prior  Redemptioner. 
The  right  to  redeem  does  not  exist  in 
favor  of  a  mortgagee  of  the  debtor  as 
against  a  prior  redemptioner.  Owen  V. 
Kilpatrick,  96  Ala.  421,  11  So.  476. 

[b]  The  death  of  the  judgment 
debtor  after  the  sale  does  not  affect 
the  judgment  creditor's  right  to  re- 
deem.    Jones  V.  Burden,  20  Ala.  382. 

38.  See  the  statutes. 

39.  Wood  V.  Morgan,  4  Humph, 
(Tenn.)    371.       ^ 

40.  Jones  v.  Burden,  20  Ala.  382; 
Haskell  v.  State,  31  Ark.  91. 

41.  Hitt  v.  Caney  Fork  Gulf  Coal 
Co.,  124  Tenn.  334,  139  S.  W.  693. 

[a]  Pajmient  After  Notice  of  Trans- 
fer.— If  it  is  paid  to  the  purchaser  after 
notice  of  a  transfer  by  him  to  another 
the  redemption  would  not  be  good. 
Hitt  V.  Caney  Fork  Gulf  Coal  Co.,  124 
Tenn.  334,  139  S.  W.  693. 

42.  Hitt  V.  Caney  Fork  Gulf  Coal 
Co.,  124  Tenn.  334,  139  S.  W.  693. 

[a]  Tf  he  pay  to  the  person  claim- 
ing under  the  purchaser  he  assumes  the 
risk  of  the  claim  being  valid.  Hitt  v. 
Caney  Fork  Gulf  Coal  Co.,  124  Tenn. 
334,  139  S.  W.  693. 

43.  Hitt  V.  Caney  Fork  Gulf  Coal 
Co.,    124    Tenn.    334,    139    S.     W.     693; 
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A  Wll  to  redeem  ninfit  aver  that  complainants  have  paid  or  tendorcd 
the  redemption  money  to  the  person  authorized  to  receive  it.**  No  de- 
cree for  redemption  should  Ix'  made  until  the  money  is  paid  into  court/' 

XIX.  COLLATERAL  ATTACK.  —  A  sale  mode  and  confirmed 
by  a  court  of  competent  jurisdiction  cannot  he  attacked  in  a  collateral 
proceeding,   because  of  errors  or  irregularities  in  the  proceedings,"'" 


Maupin    r.    Blanton,    93    Tenn.    422,  25 
S.   W.  99. 

44.  Hymaii  r.  Boguo,  l.S.^  Jll.  9,  20 
N.  E.  40;  yimmons  v.  Marable,  11 
Humph.    (Teini.)   43(1. 

[a]  An  allegation  of  readiness  to 
make  redemption  is  insufTiciont.  Hv- 
inan  v.  Bogue,   13.5   111.  9,  26  N.  E.    I'o. 

45.  Simmons  v.  Marable,  11  Humph. 
(Tenn.)   436. 

46.  U.  S.— Hine  v.  Morse,  218  U.  S. 
493,  31  Sup.  Ct.  37,  54  L.  ed.  1123; 
Thaw  r.  Falls,  136  U.  S.  519,  10  Sup. 
Ct.  1037,  34  L.  ed.  531;  Voorhees  r. 
Bank  of  United  States,  10  Pet.  449,  10 
L.  ed.  490;  Jarrell  r.  Cole,  215  Fed. 
315,  131  C.  C.  A.  589;  Wood  v.  Brown- 
ing, 176  Fed.  273,  100  C.  C.  A.  161; 
May  r.  Logan  County,  30  Fed.  2.10. 
Ala. — Crowder  r.  Doe  ex  dem.  Arnett, 
193  Ala.  470,  68  So.  1005;  Butler  r. 
Watrous,  185  Ala.  1.30,  64  So.  346; 
Birmingham  Coal  &  Iron  Co.  r.  Doe, 
181  Ala.  621,  62  So.  26;  Havnes  v. 
Simpson,  143  Ala.  554,  39  So.  352; 
Friedman  r.  Shamblin,  117  Ala.  4.54,  23 
So.  821;  Daughtrv  r.  Thweatt,  105  Ala. 
615,  16  So.  920,  "53  Am.  St.  Eep.  146; 
Bland  v.  Bowie,  53  Ala.  152.  Alaska. 
Ebner  r.  Heid,  2  Alaska  600.  Ark. 
Washington  v.  Govan,  73  Ark.  612,  84 
S.  W.  792;  Alexander  v.  Hardin,  54  Ark. 
480,  16  S.  W.  264.  But  ssc  Wells  c. 
Eice,  34  Ark.  346;  Fleming  r.  Johnson, 
26  Ark.  421.  Cal.— Scarf  r.  Aldrioh, 
97  Cal.  360,  32  Pae.  324,  33  Am.  St. 
Rep.  190;  Dennis  r.  Winter,  63  Cal. 
16.  111. — Sheahan  r.  Madigan,  275  111. 
372,  114  N.  E.  135;  Redmond  r.  Cass, 
226  111.  120,  80  N.  E.  708;  Frothing- 
ham  r.  Pettv,  197  HI.  418,  64  N.  E. 
270;  Field  r'.  Peeples,  180  HI.  376,  54 
N.  E.  304;  Wing  v.  Dodge,  80  111.  564; 
Conover  v.  ^lusgrave,  68  111.  58.  Ind. 
Denton  v.  Arnold.  151  Ind.  188,  51  N. 
E.  240;  Meikol  r.  Borders,  129  Ind.  529, 
29  N.  E.  29;  Davidson  r.  Hutohins,  112 
Ind.  322,  13  N.  E.  106;  Woolery  r. 
Grayson,  110  Ind.  149,  10  N.  E.  935 
(unless  the  decree  is  void);  Hawkins 
r.  Eagan,  20  Ind.  193;  Wilkins  r.  Do 
Pauw,    10    Ind.    159.      la.— Eiugstad    r. 


Hanson,  150  Iowa  324,  130  N.  W.  145; 
Hami^l  v.  Donnellv,  75  Iowa  93,  39  N. 
W.  210.  Kan.— Lake  r.  Hathawav,  75 
Kan.  391,  89  Pac.  666;  Bowman  v. 
Cockrill,  6  Kan.  311;  Paine  v.  Sprat- 
ley,  5  Kan.  525.  Ky. — Harris  v.  Hop- 
kins, 166  Ky.  147,  179  S.  W.  14;  Sears' 
Heirs  v.  Sears'  Heirs,  95  Kv.  173,  25 
S.  W.  600,  44  Am.  St.  Rep.  213;  Daw- 
son r.  Litsey,  10  Bush  408;  Gufifv  V. 
Anderson,  3i  Kv.  L.  Rep.  407,  102  S. 
W.  321;  McDyer  r.  Scaggs,  7  Kv.  L. 
Rep.  222.  La.— Hibernia  Bk.  &  Tr. 
Co.  V.  Whitney,  122  La.  890,  48  So. 
314;  Whitaker  r.  Ashbev,  43  La.  Ann. 
117,  8  So.  394;  Boullemet's  Succession, 
39  La.  Ann.  1046,  3  So.  401;  O'Hara 
V.  Booth,  29  La.  Ann.  817;  Fontelieu's 
Succession,  28  La.  Ann.  638;  Doherty 
r.  Leake,  24  La.  Ann.  224.  Me.— In- 
ternational Wooil  Co.  V.  The  National 
Assurance  Co.,  99  Me.  415.  59  Atl.  544, 
105  Am.  St.  Eep.  288.  Md.— NewboM 
V.  Schlens,  66  Md.  5S5,  9  Atl.  849;  Long 
V.  Long,  62  Md.  33;  Gregory  v.  Len- 
ning,  54  Md.  51.  Mich. — Brown  r.  Han- 
nah, 152  Mich.  33,  115  N.  W.  980; 
Pfirrman  v.  Wattles,  86  Mich.  254,  49 
N.  W.  40.  Miss.— Ladd  v.  Craig,  94 
Miss.  659,  47  So.  777;  Morton  r.  Car- 
roll, 68  Miss.  699,  9  So.  896;  Stampley 
r.  King,  51  Miss.  728.  Mo.— Smith  r. 
Black,  231  Mo.  681.  132  S.  W.  1129; 
Cox  V.  Bovce,  152  Mo.  576,  .54  S  W, 
467,  75  Am.  St.  Eep.  483;  Noland  r. 
Barrett,  122  Mo.  181,  26  S.  W.  692.  43 
Am.  St.  Eep.  572;  Exendine  r.  Morris, 
76  Mo.  416;  Githens  v.  Barnhill  (Mo. 
App.),  184  S.  W.  145;  Bol  b  r.  Graham, 

15  Mo.  App.  289.  Neb.— Omaha  Nat. 
Bank  r.  Ferguson,  99  Neb.  131,  155  N. 
W.  220;  Huberman  r.  Evans,  46  Neb. 
784,  65  N.  W.  1045;  Mvers  r.  Mc- 
Gavock,  39  Neb.  843,  58  N.  W.  522, 
42   Am.  St.  Eep.  627;  Neligh   r.  Keene, 

16  Neb.  407,  20  N.  W.  277;  ilcKeighau 
r.  Hopkins,  14  Neb.  361,  15  N.  W.  '/ll. 
N.  J.— See  Clark  v.  Costello,  59  N.  J. 
L.  234,  36  Atl.  271;  Dickinson  r.  Tren- 
ton. 33  N.  J.  Eq.  63;  Eunvon  c.  Newark 
Ir.dia-Rubber  Co.,  24  N.  J.  L.  467. 
N.  Y.— Concklin  v.  Hall,  2  Barb.  Ch.  130. 
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even  though  the  sale  ^vas  voidable,'*"  but  it  is  otherwise  where  the  sale 
is  a  nullity.*® 

A  decree  of  sale  however  erroneous  and  irregular  cannot  be  collater- 
ally attacked  if  the  court   rendering  it  had  jurisdiction,"^  but  it  is 


IT.  C.— Eackley  v.  Roberts,  147  N,  C. 
901  60  S.  E.  975;  Murray  v.  Souther- 
rand,  125  N.  C.  175,  34  S.  E.  270.  Oliio. 
Herbst  v.  Bates,  9  Ohio  Dee.  (Reprint) 
444  13  Wkly.  L.  Bui.  565.  Okla. 
Threadgill  v.  Colcord,  16  Okla.  447,  85 
Pae  703.  Ore.— McCulloch  r.  Estes,  20 
Ore.  349,  25  Pac.  724.  S.  C— McLean 
f.  Crouch,  99  S.  C.  118,  82  S.  E^.  988; 
Cathcart  v.  Sugenheimer,  18  S.  C.  123. 
As  to  when  proceeding  is  collateral, 
see  Connor  v.  McCoy,  83  S.  C.  165,  65 
S  E  257.  Tenn. — Puckett  r.  Wynns, 
132  Tenn.  513,  178  S.  W.  1184;  Wilson 
f.  Schaefer,  107  Tenn.  300,  64  S.  W. 
208;  Killough  r.  Warren,  58  S.  W.  898; 
Ecbertson  v.  Winchester,  85  Tenn.  171, 
1  S.  W.  781;  Greenlaw  v.  Greenlaw,  16 
Lea  435;  Harris  McClanahan,  11  Lea 
181;  Johnson  v.  Evans,  1  Tenn.  Ch. 
603;  Greenlaw  r.  Kernahan,  4  Sneed 
371.  Tex.— Holland  v.  Nance,  102  Tex. 
177,  114  S.  W.  346;  Nash  r.  Milburn, 
25  Tex.  783;  Berrvman  v.  McDonald,  49 
Tex.  Civ.  App.  ^81,  107  S.  W.  944; 
Storer  v.  Lane,  1  Tex.  Civ.  App.  250, 
20  S.  W.  852.  Utah. — Moore  v.  Moore, 
42  Utah  140,  129  Pac.  344.  Va.— Law- 
son  f.  Moorman,  85  Va.  880,  9  S.  E. 
150;  Wilcher  v.  Robertson,  78  Va.  602. 
W.  Va.— Lee  v.  Smith,  54  W.  Va.  89, 
46  S.  E.  352;  Klapneck  v.  Keltz,  50  W. 
Va.  331,  40  S.  E.  570.  Wis.— Anderson 
V.  Chicago  Title  &  Trust  Co.,  101  Wis. 
385,  77  N.  W.  710;  Eaton  v.  White,  18 
Wis.  517;  Farmers  &  Millers  Bank  v. 
Luther,  14  Wis.  96. 

[a]  One  not  a  party  cannot  collat- 
terallv  attack  the  proceedings.  HI. 
Clark\-.  Glos,  180  111.  556,  54  N.  E.  631, 
72  Am.  St.  Rep.  223.  Tex.— Grant  v. 
Hill  (Tex.  Civ.  App.),  29  S.  W.  247. 
Va.— Turnbull  v.  Mann,  99  Va.  41,  37 
S.  E.  288. 

As  to  collateral  attack  generally  see 
the  title  "Judgments." 

47.  U.  S.— Gibson  v.  Lyon,  115  U. 
S.  439,  6  Sup.  Ct.  129,  29  L.  ed.  440; 
Ludlow  V.  Ramsey,  11  Wall.  581,  20  L. 
ed.  216;  Harvey  v.  Tyler,  2  Wall.  328, 
17  L.  ed.  871 ;  Voorhees  v.  Bank  of  Uni- 
ted States,  10  Pet.  449,  9  L.  ed.  490; 
Thompson  ;;.  Tolmie,  2  Pet.  157,  7  L. 
ed.  381.    111.— Clark  v.  Glos,  180  III.  556, 
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54  N.  E.  631,  72  Am.  St.  Rep.  223.  Ind. 
Eliason  v.  Bronnenburg,  147  Ind.  248, 
46  N.  E,  582.  Mo. — Evans  v.  Robber- 
son,  92  Mo.  192,  4  S.  W.  941,  1  Am 
St.  Rep.  701. 

48.  Camden  v.  Haymond,  9  W.  Va 
680. 

49.  U.     S.— Central     Trust     Co.     « 
Peoria,   D.   &    E.    R.   Co.,   118   Fed.    30. 

55  C.  C.  A.  52;  Mootry  v.  Grayson,  104 
Fed.  613,  44  C.  C.  A.  83.  Ala.— Crow 
der  f.  Doe  ex  dem.  Arnett,  193  Ala.  470 
68  So.  1005;  Morring  v.  Tipton,  126  Ala 
350,  28  So.  562;  Moore  v.  Cottingham 
113  Ala.  148,  20  So.  994,  59  Am.  St 
Rep.  100;  Cobb  v.  Garner,  105  Ala.  467 
17  So.  47,  53  Am.  St.  Rep.  136;  Bland 
V.  Bowie,  53  Ala.  152.  Ark.— Sturdy 
V.  Jacoway,  19  Ark.  499.  Cal.— Estate 
of  Devincenzi,  119  Cal.  498,  51  Pac. 
845;  Ions  v.  Harbison,  112  Cal.  260,  44 
Pac.  572;  Dane  v.  Layne,  10  Cal.  App. 
366,  101  Pac.  1067.  Fla.— Mann  v.  Jen- 
nings, 25  Fla.  730,  6  So.  771.  Ga. 
Martin  v.  Dix,  134  Ga.  481,  68  S.  E.  80; 
Adams  V.  Adams,  113  Ga.  824,  39  S.  E. 
291.  See  Sirmans  &  Bro.  V.  Sirmans, 
74  Ga.  541.  111.— Reinhardt  v.  Seamans, 
208  111.  448,  69  N.  E.  847;  Bradley  v. 
Drone,  187  111.  175,  58  N.  E.  304,  79 
Am.  St.  Rep.  214.  Ind.— Thomas  v. 
Thompson,  149  Ind.  391,  49  N.  E.  268; 
Lantz  t:  Maffett,  102  Ind.  23,  26  N.  E. 
195.  la.— Rice  v.  Bolton,  126  Iowa  654, 
100  N.  W.  634,  102  N.  W.  509.  Kan. 
Watkins  Land  Mortgage  Co.  v.  Mullen, 
62  Kan.  1,  61  Pac.  385,  84  Am.  St. 
Rep.  372.  Ky. — Dennis  v.  Alves,  113 
S.  W.  483;  Blackwell  V.  Townsend,  91 
Ky.  609,  16  S.  W.  587.  Me,— Lebroke 
v.  Damon,  89  Me.  113,  35  Atl.  1028. 
Md.— Scarlett  v.  Robinson,  112  Md.  202, 
76  Atl.  181;  Simpson  v.  Bailey,  80  Md. 
421,  30  Atl.  622;  Hamilton  v.  Traber, 
78  Md.  26,  27  Atl.  229,  44  Am.  St.  Rep. 
258.  Mass. — Thayer  v.  Winchester,  133 
Mass.  447;  Perkins  v.  Fairfield,  11 
Mass.  227.  Mich.— Pratt  v.  Houghtal- 
ing,  45  Mich.  457,  8  N.  W.  72.  Miss. 
Shannon  r.  Summers,  86  Miss.  619,  38 
So.  345;  Sivley  v.  Summers,  57  Miss. 
712.  Mo. — Blickensderffer  r.  Hanna,  231 
Mo.  93,  132  S.  W.  678;  Stark  V.  Kirch- 
graber,  186  Mo.  633,  85  S.  W.  868,  105 
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otherwise  if  the  court   had   no    jurisdiction    to    make    the    decree.'*'' 
The  order  of  confirmation  cannot    be    collaterally    iiupcaclied    for    uon- 
jurisdictional  irregularities.^^ 


Am.  St.  Rep.  629;  Covington  v.  Cham 
blin,  156  Mo.  574,  57  S.  W.  728;  Kog 
ers  V.  .Fohnson,  125  Mo.  202,  28  S.  W 
635.  Mont.— Plains  L.  &  I.  Co.  r 
Lyiuh,  38  Mout.  271,  99  Pac.  847,  129 
Am.  St.  Eei>.  64").  Neb. — Omaha  Nat. 
Bank  v.  Ferguson,  99  Neh.  131,  155  N. 
W.  220;  Schroeder  r.  Wilcox,  39  Neb. 
l.-^e,  57  N.  W.  1031.  N.  H.— Merrill  v. 
Harris,  26  N.  H.  142,  57  Am.  Dec.  359. 
N.  Y.— Smith  r.  Blood,  106  App.  Div. 
317,  94  N.  Y.  Siipp.  667.  N.  C— Bare- 
foot V.  Mussehvhite,  153  N.  C.  208,  69 
S.  E.  71;  Dickens  r.  Long,  109  N.  C. 
165,  13  S.  E.  841.  Ore.— Smith  r. 
Whiting,  55  Ore.  393,  106  Pac.  791.  Pa, 
Snvder  v.  Markcl,  8  Watts  416;  Fox  v. 
Winters,  4  Rawle  174.  S.  C— Epper- 
son V.  Jackson,  83  S.  C.  157,  65  S.  E. 
217.  Tenn.— Puckett  r.  Wynns,  132 
Tenn.  513,  178  S.  W.  1184;  Wilson  r. 
Schaefer,  107  Tenn.  300,  64  S.  W.  208. 
Tex.— Lvne  r.  Sauford,  82  Tex.  58,  19 
S.  W.  847,  27  Am.  St.  R?p.  852;  Eoss 
r.  Martin  (Tex.  Civ,  App.),  128  S.  W. 
718.  Va. — Peirce  r.  Graham,  85  Va. 
227,  7  S.  E.  189.  Wash.— McKe una  r. 
Cosgrove,  41  Wash.  332,  83-  Pac.  240. 
W.  Va.— First  Nat.  Bank  r.  Hyer,  46 
W.  Va.  13,  32  S.  E.  1000. 
See  6  Staxdaud  Proc.  565. 
See  generally  the  titls  "Judgments." 
[a]  Though  a  statute  provides  that 
a  decree  made  against  a  defendant 
without  personal  service,  who  does  not 
appear,  is  not  absolute  for  eighteen 
months,  or  for  six  months  after  scrvico 
of  a  copy  on  him,  a  decree  executed  by 
a  sale  made  twelve  months  after  its 
rendition,  which  sale  was  confirmed, 
is  not  void  on  collateral  attack  on  the 
ground  that  the  record  does  not  show 
the  service  of  a  copy  of  the  decree 
upon  him.  Seelye  v.  Smith,  85  Ala.  25, 
4  So.  664  (court  obtained  jurisdiction 
by  publication),  distinfiuifthiiir;  Sayre  r. 
Elyton  Land  Co.,  73  Ala.  85,  whereiu 
the  sale  was  made  within  six  months 
after  rendition  of  decree  upon  the 
ground  that  attack  was  a  direct  and 
not  a  collateral   one. 


[b]  Though  the  failure  to  execute 
a  bond  rccjuired  to  be  executed  before 
the  execution  of  a  decree  of  .sale,  fur- 
nishes good  ground  for  refusing  to  con- 
firm the  sale  or  for  setting  it  aside  in 
a  direct  proceeding  made  within  a  rea- 
sonable time,  it  furnishes  no  ground  for 
a  collateral  attack  upon  a  sale  made 
and  confirmed,  especially  where  such 
attack  is  not  made  until  after  a  con- 
siderable lapse  of  time,  during  which 
there  was  no  complaint  on  this  ground, 
Seelye  t.  Smith,  85  Ala.  25,  32,  4  So. 
664,  distinguishing  Sayre  v.  Elyton  Land 
Co.,  73  Ala.  85,  on  the  ground  that 
tho  attack  made  therein  was  a  direct 
and  not  a  collateral  attack. 

50.  Cal. — Estate  of  Devincenzi,  119 
Cal.  498,  51  Pac.  845.  Mo.— See  Bes- 
iege V.  Tucker,  196  Mo.  587,  94  S.  W. 
283;  Stark  v.  Kirchgraber,  186  Mo.  633, 
85  S.  W.  868,  105  Am.  St.  Rep.  629. 
Neb.— Wells  r.  Steckleberg,  50  Neb. 
670,  70  N.  W.  242. 

[a]  Whether  the  want  of  jurisdic- 
tion appears  affirmatively  in  the  record 
or  not,  an  unauthorized  decree  of  sals 
mav  be  attacked  collaterallv.  Smith  v. 
Wildman,  178  Pa.  245,  35  Atl.  1047,  56 
Am.  St.  Rep.  760,  36  L.  R.  A.  834; 
Sager  r.  INIead,  164  Pa.  125,  30  Atl, 
284. 

51.  Ala.— Kellam  r.  Richards,  56  Ala. 
238.  Minn. — Hotchkiss  r.  Cutting,  14 
Minn.  537.  Mo. — Price  r.  Springfield 
R.  E.  Assn.,  101  Mo.  107,  14  S.  W.  57, 
20  Am.  St.  Rep.  595;  Tutt  r.  Boyer,  51 
Mo.  425.  N.  C. — Spivey  r.  Harrell,  101 
N  C.  48,  7  S.  E.  693.  Tex.— Stroud  r. 
Hawkins,  28  Tex,  Civ,  App,  321,  67  S, 
W.    534. 

[a]  Fraud. — An  order  confirming  a 
judicial  sale  cannot  be  collaterally  at- 
tacked except  for  fraud  practiced  upon 
the  court  in  the  procurement  of  the 
judgment.  Bank  of  Pine  Bluff  r.  Levi, 
90  Ark.  166,  118  S.  W.  250.  But  see 
Spivev  V.  Harrell,  101  N.  C.  48,  7  S,  E. 
693. 
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(I.)     In  General,  976 
(II.)     Time  of  Objection,  ^11 
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(III.)     Waiver,  978 

2.  Special  Venire  or  Panel,  978 

a.  In  General,  978 

b.  Order  and  Proceedings  To  Obtain,  981 

c.  Drawing,  982 

d.  Number  Drawn,  983 

3.  Ill  Territorial  and  Federal  Courts,  984 

IV.     PROCURING     AND      COMPELLING     ATTENDANCE      OF 
JURORS,  984 

A.  Definitions,  984 

B.  Procuring  Attendance  Generally,  984 

1.  In  General,  984 

2.  Compliance  With  Statute,  985 

3.  Issuance  of  Process,  986 

a.  Necessity  for  Court  Order,  986 

b.  Wlw  May  Issue,  986 

c.  Time  of  Issuance,  986 

d.  Presence  of  Accused,  987 

e.  Alias  Writ,  987 

4.  Who  May  Serve  the  Writ,  987 

a.  In  General,  987 

b.  Where  Sheriff  Is  Disqualified,  988 
(L)     In  General,  988 

(II.)     Grounds  of  Disqualification,  989 
(IIL)     3Ianner  of  Obtaining  Substitute,  991 

5.  Form  and  Sufficiency  of  Writ  or  Process,  992 

a.  In  General,  992 

b.  Direction  of  Writ,  992 

c.  Mandatory  Clanise,  993 

d.  Description  of  Jurors  To  Be  Summoned,  993 

e.  Date  Returnable,  994 

f.  Teste,  995 

g.  Indorsements,  995 
h.  Amendment,  905 

6.  Executing  the  Writ  of  Process,  995 

a.  Time  of  Execution,  995 

b.  Number  of  Jurors  To  Be  Summoned,  995 

c.  Who  May  Be  Summoned,  996 
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d.  Maimer  of  Summoning,  997 

e.  Effect,  998 

7.  Return,  998 

'8.     In  General,  998 
h.     Time  of,  998 

c.  i^orm  and  Sufjiciency,  999 

d.  Amenclmeni,  1000 

e.  Wau-er  o/  Defects,  1001 

f.  Conclusiveness,  1001 

8.  Filing  List  of  Jurors  Summoned,  1001 

9.  Objections,  1001 

C.  Procuring  Attendance  of  Special  Veniremen,  1002 

1.  Issuance  of  Special  Venire,  1002 

2.  i^orm  o/  Special  Venire,  1002 

3.  ^eryice  of  Writ,  1003 

D.  Proceedings  To  Compel  Attendance  of  Jurors,  1004 

V.     SERVING  LIST  OF  JURORS  ON  DEFENDANT,  1006 

A.  In  General,  1006 

B.  Demand,  1008 

C.  Order  and  Writ,  1008 

D.  Number  of  Lists  To  Be  Furnished,  1009 

E.  Form  and  Contents  of  List,  1009 

1.  Caption,  1009 

2.  Contents,  1009 

a.  Names  of  Jurors,  1009 

(I.)     W/io.se  Names  Shall  Appear,  1009 
(IT.)     Manner  of  Stating  Names,  1011 
(III.)     Misnomer,  1012 

b.  Residence  and  Occupation  of  Jurors,  1012 

c.  Designating     Specially     and    Regularly    Drawn 

Jurors,  1012 

d.  Sheriff's  Return  on  the  Venire,  1012 

e.  Proces  Verbal  and  Certificate   of   Jury  Commis- 

sioners, 1012 

3.  Signature  and  Certificate,  1013 

4.  Amendment,  1013 

5.  Objections  and  Waiver,  1013 
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F.  Serving  the  List,  101.3 

1.  By  Whom  Served,  1013 

2.  On  Whom  Served,  1014 

3.  Time  of  Service,  1014 

4.  Presumption  of  Service,  1015 

G.  Record  and  Return,  1015 

H.     Postponing  Trial  To  Allow  Time  To  Examine  List,  1016 

VI.  EXCUSING  OF  JURORS,  lOlG 

A.  Power  of  Court  Generally,  1016 

B.  Time  for  Excusing,  1017 

C.  Application  for,  1017 

1.  In  General,  1017 

2.  Grounds  of,  1018 

a.  In  General,  1018 

b.  Illness,  1019 

3.  Presumption  Upon  Granting,  1020 

4.  Review  of  Decision  Upon,  1020 

VII.  SELECTING  AND  IMPANELING  THE  TRIAL  JURY.     [See 

17  Standard  Proc] 

VIII.  OATH  OF  JURY.     [See  17  Standard  Proc] 

IX.  CUSTODY,    CONDUCT    AND    DELIBERATION    OF    JURY. 

[See  17  St.\nd.vrd  Proc] 

X.  DISCHARGE.     [See  17  Standard  Proc] 

CROSS-REFERENCES : 

Coroner's  Inquest;  New  Trial; 

Embracery;  Province  of  Judge  and  Jury; 

Grand  Jury;  Special  Interrogatories  to  Jury; 

Inquiry,  Writ  of ;  Trial ; 

Instructions;  Venire  de  Novo; 

Issues  in  Pleading  and  Practice;  Verdict; 

Justices  of  the  Peace ;  View. 
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As  to  trial  by  jury  before  a  justice  of  the  peace,  see  the  title 
"Justices  of  the  Peace." 

As  to  issues  to  jury,  see  the  title  "Issues  in  Pleading  and  Practice." 

As  to  view  by  jury  see  the  title  "View,"  and  13  Ency.  of  Ev.  953. 

As  to  jurors  as  witnesses,  see  3  Ency.  op  Ev.  218,  et  seq. 

For  forms,  see  9  Standard  Proc.  752,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  DEFINITION.^  —  A  jury  is  a  body  of  men  who  are  sworn  to  de- 
clare the  facts  of  a  ease  as  they  ^re  proven  from  evidence  placed  be- 
fore them.=  Ordinarily  the  term  "jury"  is  applied  to  the  petit  or  trial 
jury  distinctively,^  which  is  a  body,  usually  of  twelve  men,  possessing 
the  requisite  qualifications,  duly  summoned,  and  sworn  as  required  by 
law.* 

II.  RIGHT  TO  TRIAL  BY  JURY.  — A.  Generally.  —  The  ex- 
pression "trial  by  jury"  has  a  fixed  legal  significance  and  imports  the 


1.  As  to   definition  of  grand  jury, 

see  10  Standard  Proc.  608. 

As  to  definition  of  special  or  struck 
jury,  see  infra,  VII,  G. 

2.  State  V.  Stentz,  30  Wash.  134,  70 
Pac.  241,  63  L.  R.  A.  807;  State  v. 
Voorliies,  12  Wash.  53,  40  Pac.  620, 
quoting  Bouvier's  L.  Diet. 

Necessity  for  jury  being  sworn,  see 
infra,  VIII. 

[a]  For  other  definitions,  see  the 
following:  Ark.— State  v.  Cox,  8  Ark. 
4.36.  Ind.— Hunnel  v.  State,  86  Ind. 
431.  N.  H. — In  re  Opinion  of  Justices^, 
41  N.  H.  550.  Ohio. — Zanesville,  etc. 
E.  Co.  V.  Bolen,  76  Ohio  St.  376,  81 
N.  E.  681,  10  Ann.  Cas.  658,  11  L.  E. 
A.  (N.  S.)  1107;  Smith  V.  Atlantic, 
etc.  E.  Co.,  25  Ohio  St.  91;  Lamb  v. 
Lane,  4  Ohio  St.  167,  179.  Wash. 
State  V.  Stentz,  30  Wash.  134,  70  Pac. 
241,  63  L.  E.  A.  807;  State  v.  Voor- 
hies,  12  Wash.  53,  40  Pac.  620,  citing 
Code  Proc,  §50.  Wis.— Norval  v.  Eice, 
2    Wis.    22. 


3.  Bouvier's  L.  Diet.  (3rd  ed.) 
1769. 

4.  Zanesville,  etc.  E.  Co.  v.  Bolen, 
76  Ohio  St.  376,  81  N.  E.  681,  10  Ann. 
Cas.  658,  11  L.  E.  A.  (N.  S.)  1107; 
People  V.  Hopt,  3  Utah  396,  4  Pac. 
256. 

[a]  Other  Definitions.— (1)  A  petit 
jury  is  a  body  of  men,  of  a  desig- 
nated number,  drawn  by  lot  from  the 
jurors  in  attendance  upon  the  court  at 
a  particular  session,  and  sworn  to  try 
and  determine  a  question  of  fact, 
State  V.  Voorhies,  12  Wash.  53,  40  Pac. 
620.  (2)  "A  petit  or  traverse  jury 
is  a  jury  who  try  the  question  in  is- 
sue and  pass  finally  upon  the  truth  of 
the  facts  in  dispute."  Bouvier  L. 
Diet.   (3rd  ed.)   1769. 

As  to  number  of  jurors,  see  infra, 
TI,  B,  2. 

As  to  ciualifications  of  jurors,  see 
infra,  VII,  F. 

As  to  oath  of  jury,  see  infra,  VIII. 
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right  to  such  trial  in  the  mode  and  according  to  the  settled  rules  of 
the  common  law.=    This  right  has  always  been  guarded"  with  the  ut- 


5.    U.  S.— Black  r.  Jackson,  177  U. 

S.  349,  20  Sup.  Ct.  G48,  44  L.  ed.  801; 

Capital  Traction  Co.  v.  Hof,  174  U.  S. 

1,    19    Sup.    Ct.    580,    43    L.    ed.    87:^; 

Thompsou   V.   Utah,    170   U.  S.   343,   18 

Sup.    Ct.    620,    42    L.    ed.    1061.      Ala. 

Collins  r.  State,  88  Ala.  212,  7  So.  2(U). 

Ark.— State  v.  Cox,  8  Ark.  436.    Idaho. 

In  re  Dawson,  20   Idaho   178,  117  Pac. 

696,   35    L.   R.   A.    (N.   S.)    1146.     Ind. 

Zimmerman   v.  Carr,  59   Ind.   App.   24.'), 

109    N.    E.   218.       Ky. — Chesapeake     & 

Ohio    Rv.    Co.    V.    Kelly's    Admx.,    161 

Kv.  655,  171    S.  W.  185.     Mo.— Kansas 

Ci'ty  V.  Smith,  238  Mo.  323,  141   S.  W. 

1103;    State    v.    Mansfield,  41    Mo.   470. 

Nev.— State    v.    McClear,    11    Nev.    39. 

N.  H.— State  v.  Almy,  67  N.  H.  274,  28 

Atl.    372,    22    L.    R.    A.    744;     Copp     V. 

Henniker,   55  N.   H.   179,   20   Am.   Rep. 

194;    In   re  Opinion   of  Justices,   41    N. 

H.    550.      N.    J.— Brown    r.     State,     62 

N.  J.  L.  666,  42   Atl.   811;   Edwards  v. 

Elliott,   36   N.   J.  L.   449,   13    Am.   Rep. 

463.     N.  Y. — People  ex  rel.   Murray  r. 

Justices,  74  N.  Y.  406;  People  ex  rel. 
Metropolitan  Bd.  of  Health  r.  Lane, 
6  Abb.  Pr.  (N.  S.)  105.  N.  C— State 
V.  Rogers,  162  N.  C.  656,  78  S.  E.  293, 
Ann.  Cas.  1914A,  867,  46  L.  R.  A. 
(N.  S.)  38;  State  r.  Scruggs,  115  N. 
C.  805,  20  S.  E.  720.  Ohio.— Lamb  v. 
Lane,  4  Ohio  St.  167;  Willyard  r.  Ham- 
ilton, 7  Ohio  111  (pt.  2),  30  Am.  Dec. 
195.  Pa.— Smith  r.  Times  Pub.  Co., 
178  Pa.  481,  36  Atl.  296,  35  L.  R.  A. 
819.  Tenn.— Woods  r.  State,  130  Tenn. 
100,  169  S.  W.  558,  L.  R.  A.  1915F, 
531.  Tex.— Jones  r.  State,  52  Tex. 
Crim.  30:i,  106  S.  W.  345,  124  Am.  St. 
Rep.  1097.  Vt.— State  v.  Peterson,  41 
Vt.  504.  Wis. — Reliance  Auto  Repair 
Co.  r.  Nugent,  159  Wis.  488,  149  N. 
W.  377;  Oborn  v.  State,  143  Wis.  249, 
126  N.  W.  737,  31  L.  R.  A.  (N.  S.) 
966;  Norval  v.  Rice,  2  AVis.  22. 

[a]  From  time  immemorial  a  trial 
by  jury  "has  meant  a  trial  by  a 
tribunal  of  twelve  men,  acting  only 
upon  a  unanimous  determination.  The 
origin  of  this  mode  of  trial  is  lost  in 
the  dimness  of  the  past."  Klein- 
schmidt   v.  Dunjihy,   1    IMont.  118. 

[b]  The  -words"^  "trial  by  jury"  ex 
vi  termini  moan  "a  trial  by  twelve 
men  impartially  selectcMl  from  the 
county  in  which  the  alleged  crime  was 


committed,  who  must  unanimously  con- 
cur in  the  guilt  of  the  accused  before 
he  could  be  legally  convicted."  State 
r.  Hamev,  ICS  Mo.  167,  67  S.  W.  620, 
57  L.  K."  A.  840. 

[c]  The  "distinction  between  trial 
by  jury  and  inquest  of  office,  is  so 
familiar  to  every  mind,  as  to  leave  no 
Huflicient  ground  for  extending  to  the 
latter  that  inviolability  which  could 
have  been  intended  only  for  the  for- 
mer. The  one  appertains  to  a  mere 
remedy  for  the  recovery  of  money, 
wliich  may  be  altered  at  any  time 
without  any  danger  to  private  secur- 
ity; the  other  is  justly  regarded  in 
every  state  in  the  union  as  among  the 
most  inestimable  privileges  of  a  free- 
man." Lessee  of  Livingston  v.  Moore, 
7   Pet.    (U.  S.)    469,  552,  8  L.  ed.   751. 

fd]  In  Commissioner's  Court.  —  A 
trial  by  a  jury  consisting  of  twelve 
men  in  a  commissioner's  court  is  not 
a  trial  by  jury  in  the  common-law  or 
constitutional  sense.  Luce  v.  Garrett, 
4  Ind.  Tor.  54,  64  S.  W.  613. 

6.  Colo.— City  of  Denver  v.  Hyatt, 
28  Colo.  129,  63  Pac.  403.  Ga.— Flint 
River  S.  Co.  v.  Foster,  5  Ga.  194,  48 
Am.  Dec.  248.  N.  C— State  v.  Holt, 
90  N.  C.  749,  47  Am.  Rep.  544.  OMo. 
Work  V.  State,  2  Ohio  St.  296,  59  Am. 
Dec.  671. 

[a]  "Whatever  may  be  the  origin 
or  true  history  of  the  jury  trial,  it  is 
certain  that,  ever  since  the  Magna 
Charta,  the  right  to  it  has  been 
esteemed  a  peculiar  and  inestimable 
privilege  by  the  English  race.  For 
centuries  this  Great  Charter  has  been 
appealed  to,  as  the  protector  of  this 
people  against  the  encroachment  of 
the  prerogative  or  despotism  of  the 
sovereign.  The  English  colonists  who 
settled  in  America  brought  with  them 
this  love  for  and  veneration  of  this 
cherished  right."  Alford  v.  State,  170 
Ala.  178,  54  So.  213,  Ann.  Cas.  1912C, 
1093. 

[b]  The  constitutional  right  of  trial 
by  jury  "cannot  be  too  faithfully  pre- 
served; and  any  legislative  provision 
tampering  with  it  should,  at  the  least, 
be  verv  strictlv  construed."  Sharp 
c.  Mayor,  IS  How.  Pr.   (N.  Y.)   213. 

fc]  It  "is  a  most  substantial  right 
and,   where   it   has   been   given   its  ob- 
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most  care,  and  is  preserved  inviolate  by  the  federal  and  various  state 
constitutions." 

B.  Composition  of  Juries.  —  1.  In  General.  —  Trial  by  jury 
means  a  trial  by  a  body  of  men  of  such  number  and  possessing  such 
qualifications  and  selected  as  the  law  in  force  at  the  time  prescribes 
for  juries  and  jurors  serving  in  the  courts;*  and  who  are  in  the  pres- 


servance,  should  be  rigidly  enforced." 
Brown  v.  Greer,  16  Ariz.  215,  141  Pac. 
841. 

[d]  If  "there  is  any  right  to  which, 
more  than  all  others,  the  people  .  .  . 
have  clung  with  unrelaxing  grasp,  it 
is  that  of  trial  by  jury.  They  brought 
it  with  them  from  the  land  of  their 
fathers.  In  every  constitution  which 
has  been  adopted,  they  have  taken 
care  to  secure  it  against  infringement, 
and  put  it  beyond  the  power  of  either 
the  executive,  the  legislature,  or  the 
courts  to  take  it  away  from  any  indi- 
vidual." North  Pennsylvania  Co.  v. 
Snowden,   42   Pa.   488. 

7.  U.  S.— Thompson  V.  Utah,  170  U. 
S.  343,  18  Sup.  Ct.  620,  42  L.  ed.  1061. 
Ala.— Collins  v.  State,  88  Ala.  212,  7 
So.  260.  Ariz. — Brown  v.  Greer,  16 
Ariz.  215,  141  Pac.  841.  Gal.— Koppi- 
kus  f.  State  Capitol  Comrs.,  16  Cal. 
248.  Colo. — City  of  Denver  f.  Hyatt, 
28  Colo.  129,  63  Pac.  403.  Del.— Bailey 
V.  Philadelphia,  etc.  E.  Co.,  4  Harr. 
389,  44  Am.  Dec.  593.  Fia.— Blanch- 
ard  V.  Eaines'  Exrx.,  20  Fla.  467.  Ga. 
Flint  Eiver  Co.  v.  Foster,  5  Ga.  194, 
48  Am.  Dee.  248.  Idaho. — In  re  Daw- 
son, 20  Idaho  178,  117  Pac.  696,  35 
L.  E.  A.  (N.  S.)  1146.  lU.— Gage  v. 
Ewing,  107  111.  11.  Ind. — Zimmerman 
V.  Carr,  59  Ind.  App.  245,  109  N.  E. 
218.  la. — In  re  Bresee,  82  Iowa  573, 
48  N.  W.  991.  Kan.— Kimball  v.  Con- 
nor, 3  Kan.  414.  Ky. — Eieger  v. 
Schulte,  151  Ky.  129,  151  S.  W.  395. 
Minn. — Wliallon  v.  Bancroft,  4  Minn. 
109.  Miss. — Isom  v.  Mississippi  Cent. 
E.  Co.  36  Miss.  300.  Mo.— Kansas 
City  V.  Smith,  238  Mo.  323,  141  S.  W. 
1103;  State  v.  Allen,  45  Mo.  App.  551. 
Mont. — Kleinschmidt  v.  Dunphy,  1 
Mont.  118.  Nev. — State  v.  McClear, 
11  Nev.  39.  N.  H.— Copp  v.  Henniker, 
55  N.  H.  179,  20  Am.  Eep.  194.  N.  J. 
Raphael  v.  Lane,  56  N.  J.  L.  108,  28 
Atl.  421;  Edwards  V.  Elliott,  36  N.  J. 
L.  449,  13  Am.  Eep.  463.  N.  Y.— Peo- 
ple /:.  McCarthy,  45  How.  Pr.  97.  Ohio. 
Turnpike  Co.  v.  Parks,  50  Ohio  St.  5G8, 
35  N.  E.  304,  28  L.  E.  A.  769.  Ore. 
Raymond   v.  Flavel,    27    Ore.    219,    40 
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Pac.  158.  Pa.— Byers  v.  Com.,  42  Pa. 
89.  R.  I.— Crandall  v.  .James,  6  E.  I. 
144.  S.  C— White  v.  Kendrick,  1  Brev. 
469.  S.  D.— Belatti  r.  Fierce,  8  S.  D. 
456,  66  N.  W.  1088.  Tenn.— Trigally 
r.  Memphis,  6  Coldw.  382.  Tex. 
Cockrill  V.  Cox,  65  Tex.  669.  Wis. 
Eeliance  Auto  Eepair  Co.  v.  Nugent, 
159   Wis.  488,   149   N.   W.   377. 

[a]  "The  constitutional  principle 
•which  underlies  the  right  is  one  to 
which  the  people  governed  by  the  com- 
mon law  have  clung  with,  perhaps, 
more  tenacity  than  to  any  other,  and 
they  have  justly  regarded  it  as  not 
preserving  simply  one  form  of  investigat- 
ing the  facts  in  preference  to  another, 
where  both  would  have  attained  the 
same  result,  but  as  securing  the  mode 
of  trial  which  was  best  calculated  to 
insure  a  just  result  and  to  secure  the 
citizens  against  the  usurpation  of  author- 
ity and  against  arbitrary  or  prejudiced 
action  on  the  part  of  single  indi- 
viduals, who  chanced  to  be  possessed 
of  judicial  power."  Van  Sickle  v, 
Kellogg,   19  Mich.  49,  per  Cooley,  J. 

8.  U.  S. — Capital  Traction  Go.  v. 
Hof,  174  U.  S.  1,  19  Sup.  Ct.  580,  43 
L.  ed.  873.  Ind.  Ter. — Dennee  v.  Mc- 
Coy, 4  Ind.  Ter.  233,  69  S.  W.  858. 
Minn. — Lommen  v.  Minneapolis  Gas- 
light Co.,  65  Minn.  196,  68  N.  W.  53, 
60  Am.  St.  Eep.  450,  33  L.  E.  A.  437. 
Nev.— State  v.  McMahon,  17  Nev.  365, 
30  Pac.  1000;  State  v.  McClear,  11 
Nev.  39.  N.  H.— State  v.  Wilson,  48 
N.  H.  398;  In  re  Opinion  of  Justices, 
41  N.  H.  550.  N.  Y.— People  ex  rcl. 
Eckerson  v.  Trustees,  151  N.  Y.  75,  45 
N.  E.  384;  Blair  v.  McCormack  Const. 
Co.,  123  App.  Div.  30,  107  N.  Y.  Supp. 
750;  Hallett  v.  Boyer,  114  N.  Y.  Supp. 
559.  Wis. — May  v.  Milwaukee  &  M. 
Ey.  Co.,  3  Wis.  219. 

[a]  The  terra  "jury"  means 
"twelve  competent  men  who  are  free 
from  all  the  ties  of  consanguinity  and 
all  other  relations  that  would  tend  to 
make  them  dependent  on  either  party.  It 
means  twelve  men  who  are  not  inter- 
ested in  the  event  of  the  suit,  and  who 
have  no  such  bias  or  prejudice  in  favor 
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ence  and  under  the  superintendence  of  a  judge  empowered  to  instruct 
thera  on  the  hiw,  and,  in  those  jurisdictions  where  permissible,  to  ad- 
vise them  on  the  facts.® 

A  defendant  is  not  entitled  to  be  tried  by  a  jury  composed  of  his 
own  race.'"  Thus,  a  negro  cannot  insist  upon  having  a  jury  composed 
partly  or  entirely  of  colored  ram/'  Nor  may  a  member  of  a  certain 
religious  sect  insist  that  men  of  his  religious  faith  be  upon  the  jury.^^ 
But  a  person  has  the  right  to  insist  tliat  each  juror  shall  be  impartially 
selected,  and  not  excluded  solely  because  of  his  color  or  religious  faith.^' 

2.  Number  of  Jurors.'^  —  (leuerally  the  term  jury,  without  addi- 
tion or  prefix,  imports  a  body  of  twelve  men;^=  and  such  was  the  num- 


of,  or  apainst,  either  party  as  would 
render  them  partial  toward  either 
party."  State  v.  McClear,  11  Nev.  39. 
As  to  selection  of  jurors,  see  infra, 
III   and   VII. 

9.  U.  S.— Capital  Traction  Co.  f. 
Hof,  174  U.  S.  1,  19  Sup.  Ct.  580,  43 
L.  ed.  873;  United  States  v.  Philadel- 
phia &  E.  R.  Co.,  123  U.  S.  113,  S 
Sup.  Ct.  77,  31  L.  ed.  138;  United 
States  V.  Bags  of  Merchandise,  2 
Sprague  85.  Ind.  Ter. — Den  nee  v.  Mc- 
Coy, 4  Ind.  Ter.  233,  69  S.  W.  858. 
N.  H. — In  re  Opinion  of  Justices,  41 
N.  H.  550.  Ohio.— Willyard  v.  Hamil- 
ton, 7  Ohio  (pt.  2),  111,  30  Am.  Dec. 
195. 

As  to  instructions  to  jury,  see  the 
title  "Instructions." 

10.  People  c.  Chin  Mock  Sow,  51 
Cal.  597  (aliens  expressly  excludeil  by 
statute  from  serving  as  jurors) ;  State 
V.  Manuel,  133  La.  571,  63  So.  174; 
State  V.  Laborde,  120  La.  136,  45  So. 
38. 

As  to  qualifications  of  jurors,  see 
irfra,  VII,   F. 

11.  U.  S.— Martin  v.  Texas,  200  U. 
S.  316,  26  Sup.  Ct.  338,  50  L.  ed. 
497;  Virginia  i;.  Rives,  100  U.  S.  313, 
25  L.  ed.  667.  Fla. — Montgomery  r. 
State,  53  Fla.  115,  42  So.  894.  Ky. 
Smith  V.  Com.,  17  Kv.  L.  Rep.  1162, 
33  S.  W.  825;  Mullins  r.  Com.,  3  Ky. 
L.  Rep.  686;  Hicks  v.  Com.,  3  Ky.  L. 
Rep.  87.  Mo.— State  r.  Brown,  119  Mo. 
527,  24  S.  W.  1027,  25  S.  W.  200, 
following  Virginia  v.  Rives,  100  U.  S. 
313,  25  L.  ed.  667.  N.  C— State  v. 
Sloan,  97  N.  C.  499,  2  S.  E.  666.  Okla. 
Mcintosh  r.  State,  8  Okla.  Crim.  46it, 
128  Pac.  735,  following  Smith  v.  State, 
4  Okla.  Crim.  328,  111  Pac.  960.  Tenn. 
Ransom  v.  State,  116  Tenn.  355,  96  S. 
W.  953.  Tex.— Williams  r.  State,  44 
Tex,  34;  Washington  c.  State,  51  Tex. 


Crim.    542,    103    S.    W.    879;    Cavitt    v. 
State,    15    Tex.    App.    190.      Va.— Law- 
rence V.  Com.,  81   Va.  484.     See  Mitch- 
ell r.   Com.,  33  Gratt.   (74  Va.)    845, 
See  also  infra,  VII,  E. 

12.  U.  S.— Virginia  v.  Rives,  100  U. 
S.  313,  25  L.  ed.  667.  Ky.— Smith  v. 
Sisters  of  Good  Shepherd,  27  Kv.  L. 
Rep.  1107,  87  S.  W.  1083.  Utah.— Peo- 
]de  V.  Hampton,  4  Utah  258,  9  Pac. 
508. 

13.  U.  S.— Thomas  v.  Texas,  212  U. 
S.  278,  29  Sup.  Ct.  393,  53  L.  ed.  512; 
]\Iartin  v.  Texas,  200  U.  S.  316,  26 
Sup.  Ct.  338,  50  L.  ed.  497;  Virginia 
r.  Rives,  100  U.  S.  313,  25  L.  ed.  667. 
ria.— Montgomerv  r.  State,  53  Fla.  115, 
42  So.  894.  Ky.— Com.  v.  Johnson,  78 
Kv.  509;  Smith  r.  Com.,  17  Ky.  L.  Rep. 
1162,  33  S.  W.  825;  Hicks  v.  Com.,  3 
Ky.  L.  Rep.  87.  Miss. — Farrow  v. 
State,  91  Miss.  509,  45  So.  619.  Tenn. 
Ransom  r.  State,  116  Tenn.  355,  96  S. 
W.  953.  Utah. — People  v.  Hampton, 
4  Utah  258,  9  Pac.  50S. 

As  to  selection  of  juror  and  juries, 
see   infra,  III  and   \\\. 

Discrimination  hy  failure  to  put  ne- 
groes on  jury  list  as  ground  for  chal- 
lenge  to   the   array,   see    infra,   VII,   E. 

14.  As  to  number  of  grand  jury,  see 
10   Staxdard   Proc.   622. 

Number  of  judges  who  must  join  in 
hearing  and  decision,  see  6  Standard 
I'ROC.    74. 

15.  U.  S.— Capital  Traction  Co.  v. 
Hof,  174  U.  S.  1,  19  Sup.  Ct.  580,  43 
L.  ed.  873;  United  States  r.  Bags  of 
Merchandise,  2  Sprague  85.  Ark. 
State  r.  Cox,  8  Ark.  436.  111.— Bibel 
V.  People,  67  111.  172.  N.  Y.- Blair 
r.  McCormack  Const.  Co.,  123  App. 
Div.  30,  107  N.  Y.  Supp.  750.  N.  C. 
State  I.  Rogers,  162  N.  C.  656,  7S  S. 
E.  293,  Ann.  Cas.  1914A,  867,  46  L. 
R.    A.    (N.    S.)    38.      Ohio.— Zanesville, 

Vol.  XVI 


848 


JURIES  AND  JURORS 


ber  of  the  petit  or  trial  jury  at  the  common  law.''"  Constitutions  pre- 
serving and  guaranteeing  the  right  of  trial  by  jury  have  always  been 
construed  to  mean  a  jury  composed  as  at  common  law,  of  twelve  men.^^ 
But  the  constitutions  often  provide  for  a  less  number  of  jurors^^  to 


etc.  E.  Co.  V.  Bolen,  76  Ohio  St.  376, 
81  N.  E.  681,  10  Ann.  Cas.  658,  11 
L.  E.  A.  (N.  S.)  1107;  Lamb  v.  Lane, 
4  Ohio  St.  167.  Wis.— May  v.  Mil- 
waukee &  M.  Ey.  Co.,  3  Wis.  219; 
Norval   v.  Eice,  2   Wis.   22. 

As  to  right  to  "waive  a  jury  of 
twelve,  see  infra,  II,  F,  4,  a,  (IV); 
II,  F,  4,  b,   (VI). 

16.  U.  S.— Thompson  v.  Utah,  170 
U.  S.  343,  18  Sup.  Ct.  620,  42  L.  ed. 
1061;  Louisville  &  N.  E.  Co.  v.  West- 
ern Union  Tel.  Co.,  207  Fed.  1,  124 
C.  C.  A,  573.  Ala. — Collins  V.  State, 
88  Ala.  212,  7  So.  260.  Ariz.— Carroll 
V.  Bvers,  4  Ariz.  158,  36  Pac.  499. 
Ark.— Cairo  &  Fulton  E.  Co.  i:  Trout, 
32  Ark.  17.  Fla.— Florida  F.  Mfg.  Co. 
V.  Boswell,  45  Fla.  301,  34  So.  241; 
Gibson  r.  State,  16  Fla.  291.  111.— Har- 
ris V.  People,  128  111.  585,  21  N.  E. 
563,  15  Am.  St.  Eep.  153.  Ind.— Brown 
V.  State,  16  Ind.  496.  Ind.  Ter.— Den- 
nee  v.  McCoy,  4  Ind.  Ter.  233,  69  S. 
W.  858.  la. — Eshelman  v.  Chicago,  E. 
I.  &  P.  Ey.  Co.,  67  Iowa  296,  25  N. 
W.  251;  Higgins  v.  Farmers'  Ins.  Co., 
60  Iowa  50,  14  N.  W.  118.  Mich. 
McEae  v.  Grand  Eapids,  L.  &  D.  E. 
Co.,  93  Mich.  399,  53  N.  W.  561,  17 
L.  E.  A.  750.  Mont. — Kleinsehmidt  i'. 
Dunphy,  1  Mont.  118,  N.  H.— 7?i  re 
Opinion  of  Justices,  41  N.  H.  550. 
N.  J.— State  V.  McCarthy,  76  N.  J. 
L.  295,  69  Atl.  1075.  N.  Y.- People 
ex  rel.  Murray  v.  Justices,  74  N.  Y. 
406;  People  ex  rel.  Metropolitan  Bd.  of 
Health  v.  Lane,  6  Abb.  Pr.  (N.  S.) 
105;  People  v.  Kennedy,  2  Park.  Crim. 
312;  People  ex  rel.  Warren  i'.  Brady, 
37  Misc.  126,  74  N.  Y.  Supp.  973. 
N.  C— State  v.  Eogers,  162  N.  C.  656, 
78  S.  E.  293,  Ann.  Cas.  1914A,  867, 
46  L.  E.  A.  (N.  S.)  38.  Okla.— Bettge 
V.  Territory,  17  Okla.  85,  87  Pac.  897. 
Pa.— Com.  "v.  Bj^ers,  5  Pa.  Co.  Ct.  295. 
Vt.— State  V.  Peterson,  41  Vt.  504. 
Wis.— Jennings  v.  State,  134  Wis.  307, 
114  W.  W.  492,  14  L.  E.  A.  (N.  S.) 
862;  Bennett  v.  State,  57  Wis.  69,  14 
N.  W.  912,  46  Am.  Eep.  26;  Norval 
f.  Eice,  2  Wis.  22. 

17.  U.  S.— Thompson  r.  Utah,  170 
U.  S.  343,  18  Sup.  Ct.  620,  42  L.  ed. 
1061.     Ala.— Collins   v.   State,   88    Ala. 
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212,  7  So.  260.  Ariz.— Carroll  v.  By- 
ers,  4  Ariz.  158,  36  Pae.  499.  Ark. 
Cairo  &  Fulton  E.  Co.  v.  Trout,  32 
Ark.  17;  State  r.  Cox,  8  Ark.  436. 
Fla.— Jacksonville,  T.  &  K.  W.  Ev.  Co, 
r.  Adams,  33  Fla.  608,  15  So.  257,  24 
L.  E.  A.  272.  Ga. — Downing  r.  State, 
06  Ga.  110.  la. — Eshelman  v.  Chicago, 
E.  I.  &  P.  Ey.  Co.,  67  Iowa  296,  25 
N.  W.  251.  Mich.— McEae  v.  Grand 
Eapids,  L.  &  D.  E.  Co.,  93  Mich.  399, 
53  N.  W.  561,  17  L.  E.  A.  750;  People 
r.  Luby,  56  Mich.  551,  23  N.  W.  218. 
Minn. — Lommen  v.  Minneapolis  Gas- 
light Co.,  65  Minn.  196,  68  N.  W.  53, 
60  Am.  St.  Eep.  450,  33  L.  E.  A.  437; 
State  V.  Everett,  14  Minn.  439.  Mo. 
Henning  r.  Hannibal,  etc.  E.  Co.,  35 
Mo.  408;  Vaughn  r.  Scade,  30  Mo.  600. 
Mont. — Kleinsehmidt  V.  Dunphy,  1 
Mont.  118.  Nev. — State  v.  McMahon, 
17  Nev.  365,  30  Pac.  1000;  State  v. 
McClear,  11  Nev,  39.  N.  M,— Territory 
r.  Ortiz,  8  N.  M.  154,  42  Pac.  87. 
N.  Y. — People  ex  rel.  Comaford  v. 
Dutcher,  83  N.  Y.  240;  People  ex  rel. 
Murray  v.  Justices,  74  N.  Y.  406;  Peo- 
ple ex  rel.  Metropolitan  Bd.  of  Health 
r.  Lane,  6  Abb.  Pr.  (N.  S.)  105;  Peo- 
ple i:  Kennedy,  2  Park.  Crim.  312; 
People  ex  rel.  Warren  v.  Brady,  37 
Misc.  126,  74  N.  Y.  Supp.  973.  N.  C. 
State  V.  Eogers,  162  N.  C.  656,  78 
S.  E.  293,  Ann.  Cas.  1914A,  867,  46 
L.  E.  A.  (N.  S.)  38;  State  v.  Scruggs, 
115  N.  C.  805,  20  S.  E.  720.  Okla. 
Bettge  r.  Territory,  17  Okla.  85,  87 
Pac.  897.  Pa.— Com.  v.  Byers,  5  Pa. 
Co.  Ct.  295.  Tex.— Jones  v.  State,  52 
Tex.  Crim.  303,  106  S.  W.  345,  124 
Am.  St.  Eep.  1097.  Utah.— State  v. 
Campbell,  24  Utah  103,  66  Pac.  771; 
State  r.  Hart,  19  Utah  438,  57  Pac. 
415.  Vt.— State  r.  Peterson,  41  Vt. 
504.  Wash.— State  v.  Ellis,  22  Wash. 
129  60  Pac.  136.  W.  Va.— State  v. 
Hudkins,  35  W.  Va.  247,  13  S.  E.  367. 
Wis.— Jennings  v.  State,  134  Wis.  307, 
114  N.  W.  492,  14  L.  E.  A.  (N.  S.) 
862;  Bennett  v.  State,  57  Wis.  69,  14 
N.  W.  912,  46  Am.  Eep.  26;  Norval  v. 
Eice,   2  Wis.   22. 

18.  See  generally  the  constitutional 
provisions,  and  the  following:  U.  S. 
liouisville  &  N.  E.  Co.  v.  Western  Union 
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dotormino  tho  issues  of  causes  triable  in  certain  courts,  or  in  certain 
kinds  of  eases.'" 

3.  Selection  Frora  County  or  District.  —  The  common  law  jury  was 
composed  of  men  from  the  visne  or  nci^diljorhood  where  the  crime  was 
committed;-"  and  this  rijrht  to  a  trial  by  a  jury  composed  of  such  men 
is  preserved  under  a  general  constitutional  provision  providing?  that 
the  right  of  trial  by  jury  shall  remain.-'  Constitutional  provisions  fre- 
quently provide,  however,  that  the  defendant  is  entitled  to  a  jury  com- 
posed of  members  of  the  county  or  district  in  which  the  offence  is  al- 
leged to  have  been  committed  ;^-  but  this  right  is  waived  by  the  defend- 
ant obtaining  a  change  of  venue.-^ 

G.  Constitutional  Provisions.  —  1.  In  General.  —  A  constitu- 
tional provision  guaranteeing  the  right  to  trial  l^y  jury,  as  a  rule, 


Tel.  Co.,  207  Feil.  1,  124  C.  C.  A.  573. 
Ga.— Downing  v.  State,  66  Ga.  110.  111. 
Hermanek  v.  Guthmann,  179  111.  563, 
53  N.  E.  966;  McManus  r.  McDonough, 
107  111.  95.  Ind.  Ter. — Dennee  r.  Mc- 
Coy, 4  Ind.  Ter.  233,  69  S.  W.  858.  la. 
Higgins  r.  Farmers'  Ins.  Co.,  60  Iowa 
50,  14  N.  W.  118;  State  v.  Bryan,  4 
Iowa  349.  Mich. — McRae  r.  Grand 
Rapids,  L.  &  D.  R.  Co.,  93  Mich.  399, 
53  N.  W.  561,  17  L.  R.  A.  750;  People 
V.  Luby,  56  Mich.  551,  23  N.  W.  218. 
Mo.— Vaughn  i:  Scade,  30  Mo.  600; 
State  V.  Allen,  45  Mo.  App.  55.  Neb. 
Moise  r.  Powell,  40  Neb.  671,  59  N.  W. 
79.  N.  y.— Knight  v.  Campbell,  62 
Barb.  16;  People  ex  rel.  Metropolitan 
Bd.  of  Health  r.  Lane,  6  Abb.  Pr. 
(N.  S.)  105;  People  ex  rcl.  Warren  V. 
Brady,  37  Misc.  126,  74  N.  Y.  Supp. 
973.  Okla.— Muldrow  r.  State,  4  Okla. 
Crim.  324,  111  Pac.  656.  S.  C— State 
f.  Williams,  40  S.  C.  373,  19  S.  E.  5; 
State  r.  Starling,  15  Rich.  L.  120.  Tex. 
Jackson  r.  J.  A.  Coates  &  Sons  (Tex. 
Civ.  App.),  43  S.  W.  24.  Vt.— State 
V.  Peterson,  41  Yt.  504. 

19.  U.  S.— Louisville  &  N.  R.  Co. 
r.  Western  Union  Tel.  Co.,  207  Fed. 
1,  124  C.  C.  A.  573.  Fla.— Adams  i: 
State,  56  Fla.  1,  48  So.  219;  Florida 
F.  Mfg.  Co.  r.  Boswcll,  45  Fla.  801, 
34  So.  241;  Gibson  r.  State,  16  Fla. 
291.  Mich. — Robison  r.  Wavne  Circuit 
Judges,  151  Mich.  315,  115  N.  W.  682. 
Pa.— Com.  r.  Bvers,  5  Pa.  Co.  Ct.  295. 
Dtah.— State  i-.'lmlay,  22  Utah  156,  61 
Pac.  557;  State  v.  Bates,  14  Utah  293, 
47  Pac.  78,  43  L.  R.  A.  33. 

20.  Cal.— People  v.  Powell,  87  Cal. 
348,  25  Pac.  481,  11  L.  R.  A.  75.  111. 
Citv  of  Chicago  r.  Knobel,  232  111.  112, 
83  N.  E.  459.  Ky.— Com.  r.  Jones,  118 
Ky.    889,    82    S.    W.    643,    4    Ann.    Cas. 


1192.  Mich. — Swart  r.  Kimball,  43  Mich, 
443,  5  N.  W.  635.  Miss.— Shaffer  v. 
State,  1  How.  238.  N.  C— State  v. 
Cutshall,  110  N.  C.  538,  15  S.  E.  261, 
16  L.  R.  A.  i;50.  R.  I.— Taylor  v. 
Gardiner,  11  R.  I.  182. 

21.  Cal.— People  v.  Powell,  87  Cal. 
348,  25  Pac.  481,  11  L.  R.  A.  75. 
Mich.— Swart  v.  Kimball,  43  Mich.  443, 
5  N.  W.  635.  N.  C— State  v.  Cutshall, 
110  N.  C.  538,  15  S.  E.  261,  16  L.  K. 
A.    130. 

22.  See  generally  the  constitutions 
and  the  following:  Ala. — Collins  V. 
State,  88  Ala.  212,  7  So.  260.  Ark. 
Osborn  r.  State,  24  Ark.  629.  Colo. 
Beery  v.  United  States,  2  Colo.  186. 
111.— Citv  of  Chicago  r.  Knobel,  232  111. 
112,  83  N.  E.  459;  Buckrice  v.  People, 
110  111.  29;  Wevrich  r.  People.  89  IlL 
90.  la.— State  'r.  Arthur,  39  Iowa  631. 
Mich. — Houghton  Common  Council  i;. 
Huron  Copper  Min.  Co.,  57  Mich.  547, 
24  N.  W.  820;  People  r.  Hall,  48  ]Mlch. 
482,  12  N.  W.  665,  42  Am.  Rep.  477. 
Minn. — State  r.  Robinson,  14  Minn. 
447.  Neb.— Olive  r.  State,  11  Xeb.  1, 
7  N.  W.  444.  Ohio.— State  r.  Voris, 
10  Ohio  Dec.  451,  8  Ohio  N.  P.  16. 
Tenn. — Zanone  r.  State,  97  Tenn.  101, 
36  S.  W.  711,  35  L.  R.  A.  556;  Ellis  V. 
State,  92  Tenn.  85,  20  S.  W.  500;  Arm- 
strong r.  State,  1  Coldw.  338;  Dula  V. 
Slate.  8  Yerg.  511.  Wash.— State  ex 
rcl.  Fugita  r.  IMilroy,  71  Wash.  592,  129 
Pac.  384.  Wis.— Bennett  r.  State,  57 
Wis.  69,  14  N.  W.  912,  46  Am.  Rep.  26; 
Wheeler   r.    State,   24   Wis.  52. 

23.  Ark.- Osborn  v.  State,  24  Ark. 
629.  111.— Wevrich  v.  People,  89  111. 
PO.  R.  I.— Taylor  v.  Gardiner,  11  R.  1. 
1S2.  Tenn.— Dula  r.  State,  8  Yerg.  511. 
Wis.— Bennett  r.  State,  57  Wis.  69,  14 
N.  W,  912,  46  Am.  Rep.  26. 
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merely  preserves  siieli  right  as  it  existed  at  the  time  of  the  adoption 
of  the  constitution.-^     It  does  not  purport  to  declare  that  there  must 


24,  U.  S.— Callan  i:  Wilson,  127  U. 
S.  5-iO,  S  Sup.  Ct.  1301,  32  L.  ed.  223; 
Low  i:  Uuited  States,  1G9  Fed.  86,  94 
C.  C.  A.  1;  Motte  v.  Bennett,  17  Fed. 
Cas.  No.  9,884.  Ala.— State  v.  Bley, 
162  Ala.  239,  50  So.  263;  Costello  v. 
Feagin,  162  Ala.  191,  50  So.  134;  Bor- 
ing r.  Williams,  17  Ala.  510.  Ariz. 
Brown  r.  Greer,  16  Ariz.  215,  141  Pac. 
841;  Carroll  v.  Byers,  4  Ariz.  158,  36 
Pac.  499.  Cal. — Grim  v.  Norris,  19  Cal, 
140,  79  Am.  Dee.  206;  Koppikus  v.  State 
Capitol  Comrs.,  16  Cal.  248.  Conn. 
Eoy  v.  Moore,  85  Conn.  159,  82  Atl.  233. 
Fla. — Hathorne  v.  Panama  Park  Co.,  44 
Fla.  194,  32  So.  812,  103  Am.  St.  Eep. 
138;  Husjbes  v.  Hannah,  39  Fla.  365, 
22  So.  6l3;  Hunt  v.  Jacksonville,  34 
Fla.  504,  16  So.  398,  34  Am.  St.  Kep. 
214.  Ga.— Harper  r.  Elberton,  23  Ga. 
566;  Flint  Eiver  Steamboat  Co.  v.  Fos- 
ter, 5  Ga.  194,  48  Am.  Dec.  248.  Idaho. 
Jn  re  Dawson,  20  Idaho  178,  117  Pac. 
696,  35  L.  K.  A.  (N.  S.)  1146.  111. 
Standidge  f.  Chicago  Rys.  Co.,  254  111. 
624,  98  N.  E.  963,  Ann.  Cas.  1913C,  65^ 
40  L.  E.  A.  (N.  S.)  529;  George  V. 
People,  167  111.  447,  47  N.  E.  741; 
Whitehurst  t.  Coleen,  53  111.  247;  Eosa 
V.  Irving,  14  111.  171.  Ind. — Tomlinson 
V.  Bainaka,  163  Ind.  112,  70  N.  E.  155; 
Wright  r.  Fultz,  138  Ind.  594,  38  N.  B. 
175;  Anderson  v.  Caldwell,  91  Ind,  451, 
46  Am.  Eep.  613;  Vandalia  Coal  Co. 
v.  Lawson,  43  Ind.  App.  226,  87  N.  E. 
47.  Ind.  Ter. — Luce  v.  Garrett,  4  Ind. 
Ter.  51,  64  S.  W.  613.  la.— Galusha  'V. 
Wendt,  114  Iowa  597,  87  N.  W.  512. 
Kan.— Wheeler  v.  Caldwell,  68  Kan. 
776,  75  Pac.  1031;  State  v.  Topeka,  36 
Kan.  76,  12  Pac.  310,  59  Am.  Eep. 
529.  Ky.— Eieger  v.  Schulte,  151  Ky. 
129,  151  S.  W.  395;  Comingor  V.  Louis- 
ville Trust  Co.,  128  Kv.  697,  108  S.  W. 
S50,  111  S.  W.  681.  Me.— Farosworth 
f.  Whiting,  106  Me.  430,  76  Atl.  909. 
Md.— State  v.  Glenn,  54  Md.  572.  Mich. 
McEae  v.  Grand  Eapids,  L.  &  D.  E. 
Co.,  93  Mich.  399,  53  N.  W.  561,  17  L. 
E.  A.  750.  Minn. — Morton  Brick  & 
Tile  Co.  V.  Sodergren,  130  Minn.  252, 
153  N.  W.  527;  State  ex  rcl.  Wilcox  c. 
Eyder,  126  Minn.  95,  147  N.  W.  953; 
Peters  v.  City  of  Duluth,  119  Minn. 
96,  137  N.  W.  390,  41  L.  E.  A.  (N.  S.) 
1044;  Nordeen  v.  Burk,  79  Minn.  352, 
82  N.  W.   644;   Whallou   v.  Bancroft,  4 

Vol.  XVI 


Minn.  109,  Miss. — Aldridge  v.  Bogue 
Phalia  D.  Dist.,  106  Miss.  626,  64  So, 
377.  Mo. — State  i.  Holtcamp,  235  Mo, 
232,  133  S.  W.  521;  Berry  v.  St.  Louis 
&  S.  F.  E.  Co.,  223  Mo.  358,  122  S.  W. 
1043;  State  v.  Hamey,  168  Mo.  167,  67 
S.  W.  620,  57  L.  E.  A.  846;  State  v. 
Boekstruck,  136  Mo.  335,  38  S.  W. 
317;  Vaughn  v.  Scade,  30  Mo.  600. 
Mont.^ — Cunningham  v.  Northwestern 
Imp.  Co.,  44  Mont.  180,  119  Pac.  554; 
State  ex  rel.  Jackson  v.  Kennie,  24 
Mont,  45,  60  Pac.  589.  Neb.— McCor- 
mick  V.  Carey,  62  Neb.  494,  87  N.  W. 
172;  Lett  r.  Hammond,  59  Neb.  339, 
80  N.  W.  1042;  Kuhl  v.  Pierce,  44  Neb. 
584,  62  N.  W.  1066.  Nev.— State  v. 
McClear,  11  Nev.  39.  N.  H.— State  v. 
Almy,  67  N.  H.  274,  28  Atl.  372,  22 
L.  E.  A.  744;  East  Kingston  v.  Towle, 
48  N.  H.  57,  97  Am.  Dec.  575,  2  Am. 
Eep.  174.  N.  y.— Moot  v.  Moot,  214 
N.  Y,  204,  108  N.  E.  424;  Gansberg  v. 
Sagemohl,  67  App.  Div.  554,  73  N.  Y, 
Supp.  984;  Baylis  t.  Bullock  Elec.  Mfg. 
Co.,  59  App.  biv.  576,  69  N.  Y.  Supp. 
693.  N.  D.— Smith  v.  Kunert,  17  N.  D. 
120,  115  N.  W.  76.  Ohio. — Hagany  v. 
Cohnen,  29  Ohio  St.  82;  Work  v.  State, 
2  Ohio  St.  296,  59  Am.  Dec.  671.  Okla. 
In  re  Byrd,  31  Okla.  549,  122  Pac.  516; 
State  ex  rcl  West  v.  Cobb,  24  Okla. 
662,  104  Pac.  36J,  24  L.  E.  A.  (N.  S.) 
G39;  In  re  Simmons,  4  Okla.  Crim.  662, 
112  Pac.  951.  Ore. — State  v.  Seng- 
stacken,  61  Ore.  455,  122  Pac.  292; 
Wong  V.  Astoria,  13  Ore.  538,  11  Pac. 
295.  Pa. — Wynkoop  r.  Cooch,  89  Pa. 
450;  Ehines  v.  Clark,  51  Pa.  96;  Byers 
V.  Com.,  42  Pa.  89.  R.  I.— State  Board 
of  Health  v.  Eoy,  22  E.  I.  538,  48  Atl. 
S02;  Merrill  v.  Bowler,  20  E.  I.  226, 
38  Atl.  114.  S,  O.— Lipscomb  v.  Little- 
jchn,  63  S,  C.  38,  40  S.  E.  1023;  State 
t-.  Williams,  40  S.  C.  373,  19  S.  E.  5; 
Anderson  r.  O'Donnell,  29  S.  C.  355,  7 
S.  E.  523,  13  Am.  St.  Eop.  728,  1  L. 
K.  A.  632.  S,  D,— Grigsby  v.  Larson, 
24  S.  D.  628,  124  N.  W.  856;  State  v. 
Mitchell,  3  S.  D.  223,  52  N.  W.  1052. 
Tenn. — State  v.  Sexton,  121  Tenn.  35, 
114  S.  W.  494;  Marler  ;;.  Wear,  117 
Tenn.  244,  96  S.  W.  447.  Tex.— Pitt- 
man  V.  Byars,  51  Tex.  Civ.  App.  83,  112 
S.  W.  102;  English  v.  State,  28  Tex. 
App.  500,  13  S.  W.  775.  Utah.— State 
V.  Hart,  26  Utah  229,  72  Pac.  938.    Vt. 
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!)('  a  trial  l)y  jury  in  all  cases,-"  nor  does  it  enlarge  the  right  thereto 


Plimpton  V.  Somerset,  S3  Yt.  283.  Va. 
Ragsilale  v.  City  of  Danville,  116  Va. 
484,  82  S.  E.  77.  Wash.— State  v.  Mc- 
Dowell, 61  Wash.  398,  112  Pac.  521; 
State  V.  Neterer,  33  Wash.  535,  74  Pac. 
668;  Filley  v.  Murphy,  30  Wash.  1,  70 
Pac.  107;  State  v.  Uoherty,  16  Wash. 
382,  47  Pac.  958,  58  Am.  St.  Rep.  39. 
Wis. — South  Milwaukee  Co.  r.  Mur- 
phv,  112  Wis.  614,  88  N.  W.  583;  Mead 
V.  Walker,   17   Wis.   189. 

[a]  "The  constitution  refers  to 
'the  right  of  trial  by  jury'  as  a  right 
well  known  and  commonly  understood 
at  the  time  of  its  adoption,  and  it  is 
the  right  so  understood  which  is  se- 
cured by  it  .  .  .  It  is  entirely  clear, 
therefore,  that  the  right  of  trial  by 
jury,  which  is  secured  by  the  constitu- 
tion is  the  right  of  trial  by  jury  with 
wliich  the  people  who  adopted  it  were 
familiar,  .  .  .,  as  defined  by  the  stat- 
utes wliich  existed  prior  to  and  at  the 
time  of  the  adoption  of  the  constitu- 
tion." Barry  v.  Traux,  13  N.  D.  131, 
99  N.  W\  769,  112  Am.  St.  Kep.  662, 
65  L.  E.  A.  762. 

[b]  State  Constitution. — The  "right 
of  trial  by  jury  secured  by  the  consti- 
tutions of  the  various  states  is  simply 
the  right  to  a  trial  by  jury  constituted 
substantially  and  with  the  same  ele- 
ments and  incidents  as  existed  when 
the  constitution  was  a.loptcd."  Baker 
V.  Newton,  27  Okla.  436,  112  Pac.  1034. 

fc]  Adoption  of  New  Constitution. 
The  fact  that  the  words  "as  hereto- 
fore used"  contained  in  an  older  con- 
stitution are  omitted  in  a  subsequent 
constitution  providing  merely  that 
"trial  by  jury  shall  remain  inviolate" 
is  immaterial  as  each  provision  means 
that  trial  by  jury  "must  be  preserved 
in  the  future  in  all  cases  in  which  it 
was  allowed  under  valid  laws  exist- 
ing at  the  time  that  the  constitution 
was  adopted."  De  Lamar  r.  Dollar, 
1  Ga.  App.  687,  57  S.  E.  85,  1054. 

[d]  As  at  Common  Law. — A  con- 
stitutional provision  declaring  that  the 
right  of  trial  by  jury  must  be  preserved 
inviolate  means  "that  it  must  be  ]ue- 
served  as  it  existed  at  common  law. 
The  essentials  of  this  right  are  that 
there  shall  be  selected,  in  the  presence 
of  the  trial  judge,  by  the  parties,  un- 
der provisions  giving  osudi  a  fair  op- 
portunity for  the  selection,  a  jury  of 
twelve    good    and     lawful     men;     that 


they  shall  be  duly  sworn;  that  to  them 
shall  be  submitted  the  issues  between 
the  parties,  .  .  . ;  that  the  jury  shall 
be  charged  by  the  trial  judge  touching 
the  jirinciples  of  law  applicable  to  the 
issues;  that  the  jury  .  .  .,  shall  ren- 
der a  unanimous  verdict  upon  the  is- 
sues." Woods  r.  State,  130  Tenn.  100, 
169  S.  W.  558,  L.  K.  A.   1915F,  531. 

le|  Spirit  of  Constitution  Must  Be 
Considered. — It  is  not  "easy  to  define 
ill  general  terms  the  'right  of  trial  Vjy 
jury,'  as  guaranteed  by  the  constitu- 
tion, so  that  we  may  readily  determine, 
in  all  cases,  whether  or  not  the  legis- 
lature has  violated  this  right.  But  in 
any  event,  it  is  clear  that  we  must 
look  beyond  the  letter,  and  give  con- 
sideration to  the  spirit  of  these  pro- 
visions before  we  can  hope  to  discover 
their  true  meaning.  .  .  .  The  right 
of  trial  by  jury  must  mean  that  the 
accused  has  the  right  to  have  the  jury 
pass  upon  every  substantive  fact  go- 
ing to  the  question  of  his  guilt  or  in- 
nocence." State  V.  Strasburg,  60 
Wash.  106,  110  Pac.  1020,  32  L.  R.  A. 
(N.  S.)   1216. 

As  to  numher  of  jurors,  see  supra, 
IT,  B,  2. 

25.  Fla. — Blanchard  r.  Eames'  Exx., 
20  Fla.  407.  Kan. — Kimball  r.  Con- 
nor, 3  Kan.  414.  Ohio. — Amnion  v. 
Johnson,  3  Ohio   Cir.  Ct.  263. 

[a]  "The  provision  in  our  state 
constitution,  that  trial  by  jury,  as 
heretofore  used,  shall  remain  inviolate, 
means  that  it  shall  not  be  taken  away, 
as  it  existed  .  .  .  when  that  instru- 
ment was  adopted,  and  not  that  there 
must  be  a  jury  in  all  cases.  Kew  for- 
ums may  be  erected,  and  new  remedies 
provided,  accommodated  to  the  ever 
shifting  state  of  society."  Flint  River 
etc.  Co.  r.  Foster,  5  Ga.  194. 

[b]  Not  Applicable  to  Every  Issue. 
A  constitutional  proAision  guarantee- 
ing trial  by  jury  "does  not  require 
every  trial  to  be  by  jury;  nor  does  it 
contemplate  that  every  issue,  which, 
l.v  the  laws  in  force  at  the  adoption  of 
the  constitution  of  the  state,  was  tri- 
able by  jur}',  should  ft-emain  irr«no- 
cably  triable  by  that  tribunal.  Trial 
by  jury  is  guaranteed  only  in  those 
cases  where  that  right  existed  at  com- 
mon law.  Such  is  the  meaning  of  the 
constitutional  provision  referred  to, 
and  iu   statutory   proceedings,  proceed- 
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so  as  to  embrace  eases  in  -which  it  previously  did  not  exist.^^ 

Applicable  Only  to  Issues  of  Fact.  —  The  constitutional  right  to  trial 
by  jury  has  reference  only  to  issues  of  fact,^^  and  does  not  alter  the 
mode  of  trial  of  issues  of  law."*    And  in  the  absence  of  a  dispute  as  to 


ings  iu  chancery,  etc.,  the  legislature  is 
fully  competent  to  dispense  with  the 
jury."     Kimball  v.  Connor,  3  Kan.  414. 

26.  Ala.— Costello  v.  Feagin,  162 
Ala.  191,  50  So.  134;  Tims  r.  State,  20 
Ala.  165;  Boring  v.  Williams,  17  Ala. 
510.  Ariz. — Brown  v.  Greer.  16  Ariz. 
215,  141  Pac.  841.  Cal.— Vahejo  &  N. 
R.  Co.  V.  Eeed  Co.,  169  Cal.  545,  147 
Pac.  238;  Cauhape  r.  Security  Sav. 
Bank,  127  Cal.  197,  59  Pac.  589.  Conn. 
Eoy  r.  Moore,  85  Conn.  159,  82  Atl. 
233.  Fla. — Camp  Phosphate  Co.  v.  An- 
derson. 48  Fla.  226,  37  So.  722,  111  Am. 
St.  Rep.  77;  Hathorne  v.  Panama  Park 
Co.,  44  Fla.  194,  32  So.  812,  103  Am. 
St.  Rep.  138;  Blauchard  v.  Raines'  Exx., 
20  Fla.  467.  Ga. — Harper  v.  Commis- 
sioners, 23  Ga.  566.  111. — Standidge  v. 
Chicago  Rvs.  Co.,  254  111.  524,  98  N.  E. 
?63,  Ann.  Cas.  1913C,  65,  40  L.  R.  A. 
(N.  S.)  529;  Parmelee  v.  Price,  208  111. 
544,  70  N.  E.  725;  Ross  V.  Irving,  14 
111.  171.  Ind. — Allen  v.  Anderson,  57 
Ind.  388.  la.— State  v.  Henderson,  145 
Iowa  657,  124  N.  W.  767.  Kan.— Kim- 
ball V.  Connor,  3  Kan.  414.  Ky.— Har- 
ris V.  Wood,  6  Mon.  641.  Mich. — Swart 
V.  Kimball,  43  Mich.  443,  5  N.  W.  635. 
Minn. — Morton  Brick  &  Tile  Co,  v. 
Sodergren,  130  Mmn.  252,  153  N.  W. 
527;  State  ex  rel.  Styve  v.  Kingsley,  85 
Minn.  215,  88  N.  W.  742;  Whallon  v. 
Bancroft,  4  Minn.  109.  Miss. — Isom  V. 
Mississippi  Cent.  R.  Co.,  36  Miss.  300. 
Mo.— State  v.  Bockstruck,  136  Mo.  33.5, 
38  S.  W.  317.  Ohio.— Ammon  v.  John- 
son, 3  Ohio  Cir.  Ct.  263.  Okla.— 7)i  re 
Simmons,  4  Okla.  Crim.  662,  112  Pac. 
951.  Ore. — State  v.  Sengstacken,  61 
Ore.  455,  122  Pac.  292;  Raymond  V. 
Flavel,  27  Ore.  219,  40  Pac.  158.  Pa. 
Smith  V.  Times  Pub.  Co.,  178  Pa.  481, 
36  Atl.  296,  35  L.  R.  A.  819;  Byers  r. 
Com.,  42  Pa.  89;  Van  Swartow  v.  Com., 
24  Pa.  131;  Emerick  v.  Harris,  1  Binn. 
424.  R.  I.— State  Board  v.  Roy,  22  E. 
I.  538,  48  Atl.  802.  S.  D.— State  v. 
Mitchell,  3  S.  D.  223,  52  N.  W.  1052. 
Tenn. — Trigally  v.  Mayor  of  Memphis, 
6  Coldw.  382.  Tex.— Pittman  v.  Byars, 
51  Tex.  Civ.  App.  S3,  112  S.  W.  102. 

fa]  The  "constitutional  provision 
does  not  extend  the  right,  })ut  merely 
secures   it   in    cases   iu    which     it    was 
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matter  of  right,  before  the  adoption 
of  the  constitution."  Pugh  v.  Bow- 
den,  54  Fla.  302,  45'  So.  499.  To  the 
same  effect,  Horton  v.  Old  Colony  Bill 
Posting  Co.,  36  R.  I.  507,  90  Atl.  822, 
Ann.  Cas.  1916A,  911. 

27.  U.  S.— Low  V.  United  States,  169 
Fed.  86,  94  C.  C.  A.  1;  In  re  Martin, 
2  Paine  348,  16  Fed.  Cas.  No.  9,154. 
Cal. — Koppikus  r.  State  Capitol  Comrs., 
16  Cal.  248.  111.— Atkins  v.  Huston,  106 
111.  492.  Ind. — Wilson  v.  Fahnestock, 
44  Ind.  App.  35,  86  N.  E.  1037.  Kan. 
Seward  v.  Seward,  59  Kan.  387,  53  Pac. 
63.  Ky.— Smith  r.  Moberly,  15  B.  Mon. 
70.  Minn.— Morton  Brick  &  Tile  Co. 
V.  Sodergren,  130  Minn.  252,  153  N.  W, 
527.  Miss. — Scott  v.  Nichols,  27  Miss. 
94.  61  Am.  Dec.  503.  Mo.— Kansas 
City  V.  Smith,  238  Mo.  323,  141  S.  W, 
1103;  Smyth  v.  Boroff,  156  Mo.  App. 
18,  135  S.  W.  973.  N.  Y.— Jones  v. 
Firemen's  Fund  Ins.  Co.,  51  N.  Y. 
318;  Perlman  v.  Brooklyn  Heights  R. 
Co.,  78  Misc.  168,  137  N.  Y.  Supp.  917. 
N.  C— Andrews  v.  Pritchett,  66  N.  C. 
387.  Ohio. — First  Presbyterian  Soc.  v. 
Smithers,  12  Ohio  St.  248.  Okla.— Wat- 
tah-noh-zhe  v.  Moore,  36  Okla.  631,  129 
Pac.  877.  Pa.--Glone  v.  Arleth,  162 
Pa.  550,  29  Atl.  862.  Tex.— Campbell 
r.  Peacock  (Tex.  Civ.  App.),  176  S.  W. 
774.  Wash.  Ter. — Johnson  v.  Goodtime, 
1  Wash.  Ter.  484. 

[a]  Tt  is  "fundamental  error  for 
the  court  to  deny  the  constitutional 
right  of  trial  by  jury  where  the  plead- 
ings and  evidence  present  a  contro- 
verted issue  of  fact."  Burnett  v.  Ft. 
Worth  L.  &  P.  Co.  (Tex.  Civ.  App.), 
117  S.  W.   175. 

fbl  An  issue  which  may  "be  de- 
termined by  inspection  of  the  record 
is  triable  by  the  court  and  not  by  a 
jury.  State  v.  Martin,  38  W.  Va.  568, 
18  S.  E.  748. 

28.  In  re  Martin,  2  Paine  348,  16 
Fed.  Cas.  No.  9,154;  Koppikus  v.  State 
Capitol  Comrs.,  16  Cal.  248. 

fa]  Where  the  pleadings  raise  only 
strictly  legal  issues  the  parties  are 
not  entitled  to  a  trial  by  jury  as  of 
right.  Keenan  v.  Leslie,  "79  S.  C.  473, 
60  S.  E.  1114. 
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the  facts  of  a  oaso  tho  oonstitntional  guaranty  of  the  right  to  trial  by- 
jury  has  no  application.-^ 

2.  Application  of  Federal  Constitution.  —  The  provisions  of  the 
federal  constitution  relating,'  to  trial  by  jury  api)ly  to  the  organized 
territories  of  the  United  States.;'"  and  to  the  District  of  Coluinbia.^^ 
But  they  are  not  applicabh'  to  territories  not  incorporated  into  the 
United  States.^-  The  federal  constitution  guaranteeing  the  right  of 
trial  by  jury  relates  only  to  the  federal  courts  and  does  not  affect  the 
legislative  power  of  the  various  states  to  regulate  the  mode  of  trial 
in  their  own  courts.^^ 


29.  Ala. — Pope  r.  Stout,  1  Stew. 
375.  Ga.— Stewart  v.  Sholl,  99  Ga. 
534,  26  S.  E.  757.  Mass.— Averill  v. 
Chadwick,  153  Mass.  171,  26  N.  E.  441. 
Mo. — Burnham,  etc.  Co.  ?;.  Tillery  & 
Co.,  85  Mo.  App.  453.  Ore. — Shobert 
V.  May,  40  Ore.  68,  66  Pac.  466,  91 
Am.  St.  Eep.  453,  55  L.  R.  A.  810. 
Pa.— Storey  v.  Lonabaugh,  247  Pa.  331, 
93  Atl.  481;  Scranton  Sehool  Dist.  v. 
Simpson,   133   Pa.   202,   19   Atl.   359. 

[a]  If  the  pleadings  present  issues 
of  fact,  the  parties  are  prima  facie 
"entitled  to  have  a  jury  determine 
them;  but,  if  during  the  course  of  the 
trial  it  becomes  apparent  that  there 
are  no  such  issues  in  the  evidence  the 
decision  falls  within  the  province  of 
the  court."  Consolidated  G.  &  S.  Min. 
Co.  V.  Struthers,  41  Mont.  565,  111  Pac. 
152. 

30.  Easmusscn  i*.  United  States,  197 
U.  S.  516,  25  Sup.  Ct.  514,  49  L.  ed. 
862;  Black  f.  Jackson,  177  U.  S.  349, 
30  Sup.  Ct.  648,  44  L.  ed.  801;  Thomp- 
son V.  Utah,  170  U.  S.  343,  18  Sup.  Ct. 
620,  42  L.  ed.  1061;  Springville  v. 
Thomas,  166  U.  S.  707,  17  Sup.  Ct.  717, 
41  L.  ed.  1172;  Miller  v.  State,  3  Okla. 
Crim.  457,  106  Pac.  810. 

31.  Capital  Traction  Co.  v.  Hof,  174 
U.  S.  1,  19  Sup.  Ct.  580,  43  L.  ed. 
873 

32.  Dowdell  r.  United  States,  221 
U.  S.  325,  31  Sup.  Ct.  590,  55  L.  ed. 
753;  United  States  v.  Beecham,  lb 
Phil.  Isl.  272. 

[a]  "If  the  right  to  trial  by  jury 
were  a  fundamental  right  which  goes 
wherever  the  jurisdiction  of  the  United 
States  extends,  ...  it  would  follow 
that,  no  matter  what  the  needs  or 
capacities  of  the  people,  trial  by  jury, 
and  in  no  other  way.  must  be  forth- 
with established,  although  the  result 
may  be  to  work  injustice  and  provoke 
disturbance  rather  than  to  aid  the  or- 


ilerly  administration  of  justice.  .  .  . 
To  state  such  a  proposition  demon- 
strates the  impossibility  of  carrying  it 
into  practice.  .  .  .  We  conclude  that 
the  power  to  govern  territory  .  .  . 
does  not  require  ...  a  system  of 
laws  which  shall  include  the  right  of 
trial  by  jurj',  and  that  the  constitu- 
tion does  not,  without  legislation,  and 
of  its  own  force,  carry  such  right." 
Dorr  V.  United  States,  195  U.  S.  138, 
24  Sup.  Ct.  SOS,  49  L.  ed.  128. 

[b]  In  Philippines. — "Trial  by  jury 
was  unknown  to  the  law  in  force  in 
these  islands  prior  to  the  date  of  ces- 
sion, nor  has  the  Philippine  Commis- 
sion passed  any  law  which  would  give 
it  effect.  Such  provisions  of  a  con- 
stitution as  those  relating  to  trial  by 
jury  can  hardly  be  regarded  as  .self- 
executing.  It  is  necessary  that  there 
should  be  some  legislation  carrying 
them  into  effect."  United  States  v. 
Dorr,    2   Phil.   Isl.   269. 

33.  U.  S.— M^axwell  r.  Dow,  176  U. 
S.  581,  20  Sup.  Ct.  448,  44  L.  ed.  597; 
Iowa  Cent.  Ry.  Co.  v.  Iowa,  160  U.  S. 
389,  16  Sup.  Ct.  344,  40  L.  ed."  467; 
Walker  v.  Sauvinet,  92  U.  S.  90,  23 
L.  ed.  678;  Edwards  i:  Elliott,  21 
Wall.  532,  22  L.  ed.  487;  Gibson  v. 
Bellingham  &  N.  Ry.  Co.,  213  Fed.  4S8; 
Ex  parte  Brown,  140  Fed.  461;  Wil- 
liams V.  Hert,  110  Fed.  166.  Ala. 
Boring  r.  Williams,  17  Ala.  510.  Colo. 
Huston  v.  Wadsworth,  5  Colo.  213. 
Conn.— Colt  v.  Eves,  12  Conn.  243.  Ga. 
Tillev  r.  Cox,  119  Ga.  867,  47  S.  E. 
210.  '  111.— Keith  r.  Ilenkleman,  173  111. 
137,  50  N.  E.  692.  Ind.— Spurgeon  c 
Rhodes,  167  Ind.  1,  78  N.  E.  228; 
Baker  v.  Gordon,  23  Ind.  204;  Lake 
Erie,  etc.  R.  Co.  r.  Heath.  9  Ind.  558. 
la. — McLane  r.  Leicht,  69  Iowa  401, 
29  X.  W.  327.  Mont.— Cunningham  r. 
Xorthwestern  Jm]\  Co.,  44  ]Moiit.  180, 
119   Pac.  554;   Kleinschniidt  r.  Dunphy, 
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The  admission  of  a  territory  as  a  state  and  the  adoption  of  a  state 
constitution  terminate  the  application  of  the  provisions  of  the  federal 
constitution  in  respect  to  the  right  of  trial  by  jury.-^*  The  denial  of  a 
trial  by  jury  in  a  state  court  is  not  a  denial  of  a  privilege  or  immun- 
ity of  citizenship  which  the  states  are  forbidden  to  abridge.^^ 

Where  state  courts  have  jurisdiction  of  cases  under  federal  statutes 
they  are  not  bound  by  the  provisions  of  the  federal  constitution  per- 
taining to  the  right  of  trial  by  jury,  but  such  right  is  regulated  by  the 
state  constitution  and  statutes.^''     The  provision  of  the  United  States 


1  Mont.  118.  N.  Y.— People  v.  Peu- 
hollow,  42  Hun  103.  K.  I.— State  v. 
Armeno,  29  K.  I.  431,  72  Atl.  216; 
Guuu  V.  Union  R.  Co.,  27  R.  I.  320,  b^ 
Atl.  118,  2  L.  R.  A.  (N.  S.)  362; 
In  re  State  House,  19  R.  I-  326,  33 
Atl  448.  Utah.— /»  re  Maxwell,  19 
Utah  495,  57  Pac.  412;  In  re  McKee, 
19  Utah  231,  57  Pac.  23.  Va.— Brown 
V.  Epps,  91  Va.  726,  21  S.  E.  119,  27 
L.  R.  A.  676.  . 

[a]  "The  guaranty  of  a  trial  by 
jury  in  the  sixth  and  seventh  amend- 
ments to  the  constitution  of  the  United 
States  applies  only  to  the  Federal 
courts  and  is  not  a  restriction  on  the 
states,  which  may  provide  for  the  trial 
of  criminal  and  civil  cases  in  their 
own  courts,  with  or  without  jury,  as 
authorized  by  the  state  constitution." 
State  V.  Whitaker,  114  N.  C.  818,  19 
S.  E.  376. 

34.  Higgins  v.  Farmers'  Ins.  Co.,  60 
Iowa  50,  14  N.  W.  118;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Cross,  IS  Wis.  109. 

35.  Walker  v.  Sauvinet,  92  U.  S. 
90,  23  L.   ed.  678. 

[a]  "A  state  cannot  deprive  a  per- 
son of  his  property  without  due  pro- 
cess of  law;  but  this  does  not  neces- 
sarily imply  that  all  trials  in  the 
state  courts  affecting  the  property  of 
persons  must  be  by  jury.  This  re- 
quirement of  the  constitution  is  met, 
if  the  trial  is  had  according  to  the 
settled  course  of  judicial  proceedings." 
Walker  v.  Sauvinet,  92  U.  S.  90,  23  L. 
ed.  678. 

36.  Louisville  &  N.  R.  Co.  v.  Stew- 
art's Admx.,  163  Ky.  823,  174  S.  W. 
744;  Chesapeake  &  O.  R.  Co.  v.  Car- 
nahan,  118  Va.  46,  86  S.  E.  863. 

[al  Trial  in  State  Court  Under 
Federal  Employer's  Liability  Act. — "  It 
is  said  that  congress  did  not  have 
power  to  confer  or  commit  jurisdiction 
of  cases  arising  under  the  Federal  Em- 
ployers'   Liability    Act    to    the    courts 
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of   any   state    that    does    not    recognize 
the    binding    necessity    for    a     jury     of 
twelve    and    a    unanimous    verdict,    or 
that    has    by   its  constitution   and   laws 
taken  from  its  courts  the  authority  to 
require    a    unanimous    verdict    of    such 
a    jury,    because     under     the     seventh 
amendment    it     is     indispensable     that 
every   court   that  hears  and   determines 
a   common-law   case   arising   under   con- 
gressional  legislation     shall     have     the 
power  to  require  a  jury  of  twelve  and 
a    unanimous    verdict,    which    power    is 
denied   to   the  courts    of   this   state   by 
the    constitution    and    statutes    of    the 
state.   .    .    .  In  as  much   ...  as  state 
courts,  as  a  matter  of  right,  indepead- 
cnt     of     congressional     sanction,     have 
jurisdiction  to  enforce  civil  rights  aad 
remedies  created  by  congressional  legis- 
lation unless  the  right  is  denied  by  the 
legislation,  it  is  difficult  to  understand 
upon    what    ground    the    assertion    can 
be    soundly    rested    that     the     seventh 
amendment  controls  jury  trials  in  state 
courts  in  the  face  of  the  often-repeated 
declaration   of   the   supreme   court   that 
this    amendment   affects    only    trials    in 
courts   of  the  United   States.    ...    It 
therefore  seems  to  us  that  when  state 
courts    are    given    jurisdiction    to    hear 
and  determine  causes  of  action  created 
by  Federal   legislation   they   may   exer- 
cise  this   jurisdiction   according   to   the 
practice    and    procedure    of    the    forum 
and    under    the    jury     system     adopted 
subject    of    course    to    such    conditions 
as    congress    may   attach    to    the   legis- 
lation;   and    congress    did    not    in    the 
legislation  here  in  question,  attempt  to 
attach   any    conditions   to    the   practice 
and  procedure  through  which  the  juris- 
diction   of    state    courts    of    competent 
jurisdiction   might   be   exercised   in   the 
enforcement    of    rights     arising     under 
this    act."       Chesapeake    &    Ohio    Ry. 
Co.  V.  Kelly's  Admx.,  161  Ky.  655,  "^' 
S.  W.   185. 


JURIES  AND  JURORS 


855 


constitution  declarinfr  that  the  trial  of  all  crimes  except  in  cases  of 
iiiipeachiiient  shall  he  hy  jury  does  not  apply  to  petty  offenses  ^^ilich 
at  the  common  law  were  triahle  without  a  jury/^  hut  the  word  "crime"' 
does  include  such  misdemeanors  as  at  common  law  were  triable  by 
jury.^** 

D.  Effect  of  Constitution.u.  Provisions  Upon  Po\\ter  of  Legis- 
lature. —  1.  Generally.  —  The  constitutional  provisions  preserving 
inviolate  the  riglit  to  trial  by  jury  were  not  designed  to  restrict  the 
legislative  power  save  as  to  proliibit  the  enactment  of  statutes  destroy- 
ing or  materially  impairing  such  right  as  it  previously  existed,^^  and 
legislative  acts  authorizing  summary  proceedings  for  the  punishment 
of  small  offenses  without  the  intervention  of  a  jury  do  not  violate  the 
constitutional  guaranty  of  the  right  to  trial  by  jury.**^ 


37.  Sehick  r.  United  States,  195  U. 
S.    65,    24    Sup.    Ct.    MM),    49    L.    ed.    99. 

[a]  Petty  "offenses  are  not 'crimes' 
within  tho  meaning  of  the  constitution. 
It  is  for  tiiat  reason  that  it  is  now 
well  settled  that  a  defendant  may 
waive  a  jury  when  charged  only  witli 
a  petty  offense."  Schick  r.  United 
States.  195  U.  S.  65,  24  Sup.  Ct.  826, 
49  L.  ed.  99. 

[b]  What  Is  a  Crime.— "To  be  a 
'crime'  within  the  moaning  of  .  .  . 
the  constitution,  it  is  not  essential  that 
it  shall  be  of  the  grave  character  de- 
scribed as  an  'infamous  offense'  in  the 
fifth  amendment,  which  provides  that 
for  such  offenses  one  shall  not  be  re- 
quired to  answer  unless  upon  the  pre- 
sentment or  indictment  of  a  grand 
jury.  An  offense  is  'infamous'  not 
because  of  its  character  as  respects 
commonly  accepted  standards  of  mor- 
ality, but  because  of  the  character  of 
the  punishment  which  may  be  inflicted. 
Thus,  without  regard  to  the  inherent 
morality  of  an  offense,  it  is  'infamous' 
within  the  fifth  amendment  if  it  in- 
volves imprisonment  for  more  than  one 
year,  with  or  without  hard  labor.  .  .  . 
Neither  is  the  test  as  to  whether  an 
offense  is  a  'crime'  within  the  third 
article  determined  by  the  punishment 
which  was  ultimately  awarded.  Thus, 
a  crime  is  'infamous'  if  an  infamous 
punishment  might  have  been  inflicted 
under  the  charge."  Low  f.  United 
States,   169  Fed.   86,  94   C.   C.   A.   1. 

38.  Low  V.  United  States,  169  Fed. 
86,  94   C.   C.  A.   1. 

[a]  And  the  word  "crime"  as 
used  in  the  constitution  "is  to  be 
interpreted  in  the  light  of  the  prin- 
ciples which,  at  common  law,  deter- 
mined whether  the  accused,  in  a  givou 


class  of  cases,  was  entitled  to  be  tried 
by  a  jury.  It  is  not  to  be  construed 
as  relating  only  to  felonies,  or  of- 
fenses punishable  by  confinement  in 
the  penitentiary.  It  embraces  as  well 
some  classes  of  misdemeanors,  the  pun- 
ishment of  which  involves  or  may  in- 
volve the  deprivation  of  the  lil.erty 
of  the  citizen.  It  would  be  a  narrow- 
construction  of  the  constitution  to  hold 
that  no  prosecution  for  a  misdemeanor 
is  a  prosecution  for  a  'crime'  within 
the  meaning  of  the  third  article,  or  a 
'criminal  prosecution'  within  the  mean- 
ing of  the  sixth  amendment."  Callau 
r.  Wilson,  127  U.  S.  540,  8  Sup.  Ct. 
l;^01,  32  L.  ed.  223. 

39.  Colo. — Venine  V.  Archibald,  3 
Colo.  163.  Fla. — Camp  Phosphate  Co. 
v.  Anderson,  48  Fla.  226,  37  So.  722, 
111  Am.  St.  Rep.  77;  Blanchard  v. 
Raines'  Exrx.,  20  Fla.  467.  111.— Frost 
V.  People,  193  111.  635,  61  X.  E.  1054, 
86  Am.  St.  Rep.  352;  People  r.  Hill, 
163  111.  186,  46  N.  E.  796,  36  L.  R.  A. 
634.  Ky.— Harris  i:  Wood,  6  Mon.  641. 
Mich.— Risser  r.  Hoyt,  53  Mich.  185, 
18  N.  W.  611.  Mo.— Berrv  v.  St.  Louis 
etc.  R.  Co.,  223  Mo.  358,  122  S.  w! 
1043.  N.  J.— Carter  c.  Camden  Dist. 
Ct.,  49  N.  J.  L.  600,  10  Atl.  108.  N.  Y. 
Walter  i:  People,  32  N.  Y.  147;  Sands 
r.  Kimbark,  27  N.  Y.  147.  N.  C— Ked- 
die  V.  Moore,  6  N.  C.  41,  5  Am.  Dec. 
518.  Pa. — Haines  v.  Levin,  51  Pa.  412. 
S.  C— Frazee  v.  Beattie,  26  S.  C.  348, 
2  S.  E.  125.  Vt.— Plimpton  v.  Town 
of  Somerset,  33  Vt.  283. 

40.  Kan.— /«  re  Kinsel,  64  Kan.  1, 
67  Pac.  634,  56  L.  R.  A.  475.  Md. 
Crichton  v.  State,  115  Md.  423,  81  Atl. 
36;  State  r.  Loden,  117  Md.  373,  83 
Atl.  564.  40  L.  R.  A.  (X.  S.)  193. 
Mo.— Marshall  c.  Standard,  24  Mo.  App. 
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It  is  competent  for  the  legislature  to  extend  the  right  of  trial  by 
jury  to  cases  wliich  were  not  triable  by  jury  prior  to  the  adoption  of 
the  constitution,^^  but  it  cannot  -without  infringing  on  the  constitution 
abridge  such  right  as  to  cases  in  which  at  common  law  a  trial  by  jury 
was  a  matter  of  right.*^  Thus,  where  prior  to  the  adoption  of  a  con- 
stitution the  right  to  trial  by  jury  existed  only  in  cases  in  which  the 
amount  in  controversy  was  in  excess  of  a  certain  sum,  the  legislature 
may  extend  such  right  to  all  eases  without  regard  to  the  amount  in- 
volved.^^  But  a  constitutional  right  applying  to  all  cases  without  re- 
gard to  the  amount  involved  cannot  be  abridged  by  the  legislature.** 

2.    Enlargement  of  Jurisdiction  of  Equity.  —  While  generally  the 


192;  Ex  parte  Kiburg,  10  Mo,  App.  442. 
N.  J.— McGear  r.  Woodruff,  33  N.  J. 
L.  213.  Tenn.— State  r.  Sexton,  12L 
Tenn.   35,   114   S.   W.   494. 

As  to  right  to  jury  trial  for  petty 
offenses,   see  infra,  II,  E,  5,  b. 

[a]  Particularly  Where  Jury  Trial 
May  Be  Had  on  Appeal. — City  of  Em- 
poria r.  Volmer,  12  Kan.  622.  See 
also  Stahl  v.  Lee,  71  Kan.  511,  80  Pac. 
983;   and   infra,  II,   D,   3,  b. 

[b]  Violation  of  Game  Laws. — And 
an  act  providing  for  speedy  trials  be- 
fore a  justice  of  the  peace  of  persons 
violating  the  game,  fish  or  forestry  laws 
and  for  punishment  thereunder  with- 
out the  intervention  of  a  jury  is  con- 
stitutional. State  r.  Sexton,  121  Tenn. 
35,   114   S.   W.   494. 

[c]  Vagrants  and  Disorderly  Per- 
sons.— "There  can  be  no  question  .  .  . 
that  trial  by  jury  had,  before  the  con- 
stitution, never  been  used  in  the  dis- 
position of  vagrants  and  disorderly 
persons  and  consequently  was  not  in- 
tended for  such  persons,  so  far  as  they 
were  defined  by  then  existing  legisla- 
tion. That  the  legislature  have  power 
to  enlarge  the  class  of  persons  to  be 
affected  by  laws  against  disorderly 
persons  and  to  be  summarily  tried  by 
the  magistrates  of  the  state,  seems  to 
be  well  settled."  People  v.  McCarthy, 
45  How.  Pr.  (N.  Y.)  97. 

41.  Ind. — Anderson  v.  Caldwell,  91 
Ind.  451,  46  Am.  Eep.  613.  Minn. 
Whallon  v.  Bancroft,  4  Minn.  109. 
N.  y. — Ebling  Brew.  Co.  v.  Nimphius, 
58  Misc.  .545,  109  N.  Y.  Supp.  808. 
Pa.— Buffalo  Branch  Mut.  Film  Corp. 
V.  State  Board,  23  Pa.  Dist.  837. 

[a]  A  juvenile  court  act  providing 
for  a  jury  of  six  persons  does  not 
violate  the  constitutional  right  to  trial 
by  a  common-law  jury,  as  the  proceed- 
ing is  a  statutory  one  unknown  to  the 
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common  law.  Lindsay  v.  Lindsay,  257 
111.  328,  100  N.  E.  892,  Ann.  Cas.  1914A, 
1222,  45  L.  E.  A.  (N.  S.)  908.  Com- 
pare, 12  Standard  Proc.  873,  et  seq. 

42.  Fla.— Flint  River  S.  Co.  V.  Rob- 
erts, Allen  &  Co.,  2  Fla.  102,  48  Am. 
Dec.  178.  Ga.— Mattox  r.  State,  115 
Ga.  212,  41  S.  E.  709.  Ind.— Anderson 
r.  Caldwell,  91  Ind.  451,  46  Am.  Rep. 
613.  la.— Reed  v.  Wright,  2  G.  Gr.  15. 
Md.— Banner  v.  State,  89  Md.  220,  42 
Atl.  965.  N.  H.— East  Kingston  V. 
Towle,  48  N.  H.  57,  97  Am.  Dec.  575, 
2  Am.  Rep.  174.  N.  J. — Raphael  v. 
Lane,  56  N.  J.  L.  108,  28  Atl.  421. 
N.  Y.— People  i\  Pray,  87  Misc.  464, 
150  N.  Y.  Supp.  1061.  Pa.— Rhi'nes  v. 
Clark,  51  Pa.  96.  S.  C— White*  f. 
Kendrick,  1  Brev.  469.  Tex. — Cockrill 
V.   Cox,  65  Tex.  669. 

[a]  The  privilege  of  a  trial  by 
jury  -"is  a  vital  principle,  underlying 
the  whole  administration  of  criminal 
justice;  it  is  not  held  by  sufferance  and 
cannot  be  frittered  away  on  any  plea 
of  state  or  political  necessity."  Ex 
parte  Milligan,  4  Wall.  (U.  S.)  2,  18 
L.  ed.  281. 

43.  Whallon  v.  Bancroft,  4  Minn. 
109. 

44.  Mattox  V.  State,  115  Ga.  212, 
41  S.  E.  709. 

[a]  Under  a  constitution  declaring 
that  the  right  of  trial  by  jury  shall 
remain  inviolate  "the  General  Assem- 
bly has  no  power  to  deprive  a  person 
of  the  right  of  trial  by  jury  in  any 
civil  case  founded  upon  a  cause  of 
action  which  is  purely  legal  in  its 
nature.  .  .  .  Consequently,  so  much 
of  the  act  as  attempts  to  take  away 
this  right  in  cases  where  the  pnn- 
fipal  sum  involved  does  not  exceed 
fifty  dollars  is  unconstitutional."  Mat- 
tox V.  State,  115  Ga.  212,  41  S.  E.  709. 
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oonf5ti*tntional  provisions  do  not  apply  to  suits  in  oquity,"''  tho  legis- 
lature may  expand  the  jurisdiction  of  courts  of  equity,*"  and  provide 
that  equitable  issues  are  triable  by  a  jury  as  a  matter  of  right."  But 
it  cannot,  in  modifying  tho  jurisdiction  of  such  courts,  ini'ringc  upon 
the  right  to  trial  by  jury  as  it  existed  prior  to  the  adoption  of  the  con- 
stitution.***  Hence,  the  legislature  i-anuot  confer  upon  courts  of  equity 
the  power  to  determine  purely  legal  riglits/'^  or  change  the  form  of  an 
action  from  one  at  law  to  one  in  equity,^"  unless  it  at  the  same  time 


45.  See  infra,  II,  E,  4,  c. 

46.  Donahue  r.  Moistcr,  88  Cal.  121, 
25  Pac   1096,  22  Am.  St.  Rep.  283. 

[a]  "It  is  common  knowledge  tliat 
the  powers  of  the  court  of  chancery 
have  been  greatly  expanded,  not  only 
by  legislative  enactment,  but  by  the 
practice  of  the  court.  Its  professed 
object  in  the  beginning  was  to  ad- 
minister justice  where  tho  remedies  of 
the  common  law  were  inadequate,  and 
the  great  usefulness  of  the  court  con- 
sists in  the  application  of  its  prin- 
ciples to  the  growth  and  development 
of  human  transactions.  While  this  is 
true,  it  cannot  be  admitted,  we  think, 
that,  either  by  the  growth  and  expan- 
sion of  the  court 's  powers,  or  by 
legislation,  the  guaranties  of  the  con- 
stitution can  be  undermined  and  swept 
awav. "  Hughes  v.  Hannah,  39  Fla. 
365/22  So.  613. 

47.  Ariz. — Brown  v.  Greer,  16  Ariz. 
215,  141  Pac.  841.  Ga.— Hardin  r. 
Foster,  102  Ga.  180,  29  S.  E.  174. 
N.  Y.— Eggers  r.  Manhattan  R.  Co.,  18 
N.  y.  Supp.  181.  N.  C— Taylor  v. 
Person,  9  N.  C.  298. 

[a]  Such  statutes  must  be  restricted 
to  cases  as  are  proper  subjects  of 
equitable  jurisdiction  and  the  "pre- 
liminary question  whether  there  are 
sufficient  grounds  for  equitable  inter- 
position is  for  the  courts,  and  not  for 
the  legislature."  Winton  Coal  Co.  v. 
Pancoast  Coal  Co.,  170  Pa.  437,  33 
Atl.   110. 

48.  Fla.— Hughes  r.  Hannah,  39  Fla. 
365,  22  So.  613.  lU.— Ward  r.  Farwell, 
97  111.  593.  Md. — Capron  r.  Devries, 
83  Md.  220,  34  Atl.  251;  McCov  v. 
Johnson,  70  Md.  490,  17  Atl.  387.  Mich. 
Tabor  v.  Cook,  15  Mich.  322.  Pa. 
Haines'  Appeal,  73  Pa.  169;  North 
Penn.  Coal  Co.  r.  Snnwden,  42  Pa.  488, 
82  Am.  Dec.  530.  Tenn.— State  Bank 
V.  Cooper,  2  Yerg.  599.  W.  Va. — Davis 
r.   Settle,  43   W.   Ya.   17,   26   S.   E.  557. 

[a]  The  "legislature  has  no  power 
to  confer  on  courts  of  equity  tlie  juris- 


diction to  determine  legal  rights,  in 
regard  to  which  courts  of  law  exercise 
(xclusive  jurisdiction.  In  such  cases 
the  constitution  guarantees  to  suitors 
the  right  of  trial  by  jury,  and  this 
right  the  legislature  cannot  abridge 
or  take  awav."  McCov  r.  Johnson,  70 
Md.  490,  17'  Atl.  387. 

49.  Haines'  Appeal,  73  Pa.  169;  Ap- 
peal of  Xorris,  64  Pa.  275. 

fa]  "The  right  of  trial  by  jury  in 
respect  to  matters  Avherein  such  right 
existed  at  the  time  the  constitution 
was  adopted  cannot  be  taken  away, 
directly  or  indirectly,  by  transferring 
the  jurisdiction  to  try  purely  legai 
cases  to  a  court  of  chancery,  where, 
according  to  the  usual  practice,  juries 
are  not  domandablc  as  a  matter  of 
right."  Turnes  r.  Brencklo,  249  111. 
394,  94  N.  E.  495. 

[b]  "If  the  legislature  can  trans- 
fer a  part,  they  can  the  whole  of  the 
jr.risdiction  in  civil  cases  to  courts  of 
equity,  and  thus  practically  abolish 
trial  by  jury  entirely  in  these  cases. 
.  .  .  We  do  not  hold  these  acts  to 
be  unconstitutional.  It  is  not  neces- 
sary to  do  so.  We  are  bound  to  give 
them  such  a  construction  as  will  not 
conflict  with  the  constitution;  and  that 
must  necessarily  bo  tliat  tlioy  are  con- 
fined in  their  true  inteminicnt  to  cases 
which  are  properly  the  subject  of 
equitable  jurisdiction.  That  jurisdic- 
tion must  first  be  shown  to  exist,  be- 
fore the  remedial  provisions  .  .  . 
can  applv. "  Norris's  Appeal,  64  Pa. 
275. 

50.  Ala.— Montgomerv  &  F.  Rv.  Co. 
r.  McKonzie,  85  Ala.  546,  5  So!  322. 
Mass. — Stockbridge  r.  Mixer,  215  Mass. 
415,  102  N.  E.  646;  Merchants'  Nat. 
Bank  r.  Moulton,  143  Mass.  543,  10 
N.  E.  251;  Powers  r.  Ravmond,  137 
Mass.  483.  Wis.- State  ex  rd.  Schu- 
macher r.  Markham,  160  Wis.  431,  152 
N.   ^V.   161. 

[a]     "It    is    quite     clear     that     the 
legislature,    by     the     mere     device     of 
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expressly  provides  for  a  trial  by  jury,''^  or  unless  the  ease  is  one  of  an 

equitable  nature.^-  ^  ,       ,        -,         •     , . 

The  fact  that  the  distinction  between  the  form  of  legal  and  equitable 
actions  is  abolished  by  the  legislature  does  not  of  itself  change  the 
mode  of  trial  of  equitable  actions,"^  except  where  it  is  expressly  pro- 
vided by  statute  that  all  issues  of  fact  at  law  as  well  as  in  equity  are 
triable  by  a  jury.-''* 


adding  new  cases  to  those  of  a  class 
to  which  former  equitable  remedies 
were  applicable,  cauuot  encroach  upon 
that  provision  of  the  state  constitution 
which  says  that  'the  right  to  trial  by 
iurv  shall  be  secured  to  all,  and  re- 
main inviolate.'  ...  If  that  were 
so,  the  legislature,  by  providing  new 
remedies  and  new  kinds  of  judgments 
and  decrees  in  form  equitable,  could 
in  all  cases  dispense  with  juries,  and 
thus  entirely  defeat  the  constitutional 
provision  on  the  subject."  Donahue 
V.  Meister,  88  Cal.  121,  25  Pac.  1096, 
22  Am.  St.  Rep.  283. 

[b]  Satisfaction  of  Debt  Out  of 
Property  Fraudulently  Conveyed. — 
Where  plaintiff  seeks  to  establish  a 
debt  and  to  have  it  paid  out  of  prop- 
erty fraudulently  transferred  to  a  third 
person,  the  rights  sought  to  be  de- 
termined are  essentially  legal  as  dis- 
tinguished from  equitable  rights  and 
though  the  statute  has  changed  the 
mode  of  procedure  "it  would  be 
trifling  with  the  constitution  to  hold 
that,  by  changing  the  forms  of  pro- 
cedure, the  substantial  rights  declared 
by  it  can  be  taken  away.  In  all  con- 
troversies which  are  within  the  pur- 
view of  that  article  of  the  Declaration 
of  Rights,  the  'method  of  procedure' 
of  a  trial  by  jury  must  be  held  sacred, 
whatever  the  other  forms  of  procedure 
may  be."  Powers  v.  Raymond,  137 
Mass.  483. 

51.  111.— See  Gage  v.  Ewing,  107  111. 
11.  Mass. — Charles  River  Bridge  v. 
Warren  Bridge,  6  Pick,  376.  Mich. 
Tabor  v.  Cook,  15  Mich.  322.  W.  Va. 
McKinsey  f.  Squires,  32  W.  Va.  41,  9 
S.  E.  55.  Wis. — Wakeley  v.  Mohr,  15 
Wis.  609. 

[a]  "The  objection  that  the  statute 
infringes  the  riglit  of  trial  by  jury  is 
sufficiently  answered  by  the  following 
quotation  from  the  statute  itself:  'An 
issue  of  fact  in  any  such  action,  prop- 
erly triable  by  jury,  may  be  tried  by 
jury  with  like  effect  as  in  other  cases.' 
This  doubtless  means  that  the  verdict 
shall  have  the  same  effect  as  a  verdict 
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in  a  common-law  action."  Janesville 
Cotton  Mfg.  Co.  V.  Ford,  55  Wis.  197, 
12  N.  W.  377. 

52.  Parmelee  v.  Price,  208  H"  '44, 
70  N.  E.  725,  where  it  is  said  on  --pge 
558:  "Where  a  new  class  of  ca^es  is 
directed  by  the  legislature  to  be  tried 
in  chancery,  and  it  appears,  when 
tested  by  the  general  principles  of 
equity,  that  they  are  of  an  equitable 
nature  and  can  be  more  appropriately 
tried  in  a  court  of  equity  than  a  court 
of  law,  the  chancellor  will  have  the 
right  as  in  other  cases  in  chancery,  to 
determine  all  questions  of  fact  with- 
out submitting  them  to  a  jury.  .  .^  . 
The  constitutional  provision  .  .  .  in- 
troduced no  new  rule  of  law,  but  mere- 
ly preserved  the  right  already  exist- 
ing. It  does  not  apply  to  suits  in 
equity  or  to  any  statutory  proceeding 
to  be  had  in  courts  of  equity.'  " 

53.  U.  S.— Perego  V.  Dodge,  163  U. 
S.  160,  16  Sup,  Ct.  971,  41  L.  ed,  113. 
Cal.— Smith  v.  Rowe,  4  Cal.  6.  Colo. 
Rice  V.  Goodwin,  2  Colo.  App.  267,  30 
Pac.  330.  Minn.— Berkey  v.  Judd,  14 
Minn.  394.  Mont. — Gallagher  v.  Basey, 
1  Mont.  457.  N.  Y.— Toplitz  v.  Bauer, 
26  App.  Div.  125,  49  N.  Y.  Supp.  840. 
S.  C— Southern  Ry,  v.  Howell,  89  S.  C. 
391,  71  S.  E.  972;  Price  V.  Brown^  4 
S.  C.  144.  Wis.— Harrigan  v.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909, 

[a]  It  is  "the  settled  rule  that, 
while  under  the  Code  of  Procedure, 
both  legal  and  equitable  issues  may  be 
tried  in  the  same  case,  yet,  'at  the 
trial,  the  legal  and  the  equitable  issues 
must  be  distinguished  and  decided  by 
the  court  in  the  exercise  of  its  dis- 
tinct functions  as  a  court  of  law  and 
a  court  of  equity  and  only  those  should 
be  determined  by  a  jury  which  are 
properly  triable  by  a  jury,  while  those 
which  would  formerly  have  been  triable 
in  equity  must  be  determined  by  the 
judge  in  the  exercise  of  his  chancery 
powers.'  "  Holliday  t:.  Hughes,  54  S. 
C.  155,  31   S.  E.  867. 

54.  Ariz. — Brown  v.  Greer,  16  Ariz. 
215,   141   Pac.   841.     Ark.— Ringgold  v. 
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3.  Enlargement  of  Jurisdiction  of  Inferior  Courts.  —  a.  Gener- 
ally.—  Tlu'  Ici^islaturc  is  nut  prevcutcd  by  llie  constitutional  guaranty 
of  the  right  to  trial  hy  jury  from  enlarging  the  jurisdiction  of  courts 
of  inferior  jurisdiction,'^^  provided  that  the  statute  secures  the  right 
to  a  trial  by  jury  on  appeal,^"  and  does  not  impose  unreasonable  re- 
strictions upon  the  right  to  such  appeal." 


Patterson,  15  Ark.  209.  Ga.— Hardin 
V.  Foster,  102  Ga.  180,  29  S.  E.  174. 
la. — Wailsworth  v.  Wailsworth,  40  Iowa 
448.  Me. — Call  r.  Perkins,  Go  Me.  439. 
N.  C— Kly  r.  Early,  94  N.  C.  1;  Taylor 
V.  Person,  9  N.  C.  298. 

55.  Conn.— Guile  r.  Brown,  38  Conn. 
237.  Mass. — Ilapgood  r.  Doherty,  8 
Gray  373.  N.  Y.— Knight  v.  Campbell, 
62   Barb.    16. 

[a]  "There  is  nothing  in  the  con- 
stitution which  prohibits  the  legisla- 
ture from  enlarging  the  jurisdictions 
of  justices'  courts  in  the  mode  con- 
templated by  the  act.  Such  increase 
of  jurisdiction  is  not  obnoxious  to  the 
constitutional  provision  ...  by  rea- 
son of  the  circumstance  that  it  trans- 
fers a  class  of  cases  from  courts  of 
record  where  juries  are  composed  of 
twelve  men,  to  justices'  courts  in  which 
they  consist  of  six.  The  right  of  trial 
by  jury  remains  unimpaired  in  such 
court."  Dawson  v.  Horan,  51  Barb. 
(N.  Y.)  459. 

56.  U.  S.— Capital  Traction  Co.  r. 
Hof,  174  U.  S.  1,  19  Sup.  Ct.  580,  43 
L.  ed.  873.  Colo. — Mclnerney  v.  Den- 
ver, 17  Colo.  302,  29  Pac.  516.  Conn. 
Beers  v.  Beers,  4  Conn.  535,  10  Am. 
Dec.  186.  Ga.— Flint  River  S.  Co.  r. 
Foster,  5  Ga.  194,  48  Am.  Dec.  248. 
la.— Tharp  r.  Witham,  G5  Iowa  566,  22 
N.  W.  677.  Kan. — In  re  Jalui,  55  Kan. 
694,  41  Pac.  956.  Mass. — Ilapgood  v. 
Doherty,  8  Gray  373.  Mo.— State  r. 
Allen,  45  Mo.  App.  551.  N.  H. — Copp 
V.  Henniker,  55  N.  H.  179,  20  Am. 
Rep.  194.  N.  C. — Kcddie  r.  Moore,  6 
N.  C.  41,  5  Am.  Dec.  518.  Ohio.— Nor- 
ton V.  McLeary,  8  Ohio  St.  205.  Pa. 
Haines  r.  Levin,  51  I'a.  412;  Biddle  V. 
Com.,  13  Serg.  &  R.  405.  Tenn.— Pryor 
V.  Hays,  9  Yerg.  416;  Morford  V. 
Barnes,  8  Yerg.  444. 

As  to  right  of  jury  trial  in  petty 
cases,    see    infra,    II,    II,    5,    c 

[a]  "The  liberty  of  appeal  .  .  . 
preserves  the  right  of  trial  by  jury 
inviolate,  within  the  words  and  fair 
intendment  of  the  constitution;  and 
that   no  such  unreasonable  hardship  is 


put  ...  by  the  bond  required  for 
the  prosecution  of  the  appeal,  as  to 
justify  the  assertion,  that  the  right  of 
trial  by  jury  is,  in  any  manner,  im- 
paired."    Beers   v.  Beers,  4   Conn.  535. 

[b]  And  a  statute  authorizing  a 
trial  in  a  justices'  court  by  six  jurors 
is  not  unconstitutional  where  it  pro- 
vides that  a  party  may  before  trial 
remove  the  action  to  a  court  where 
he  can  have  a  trial  by  jury  of  twelve 
men  upon  executing  an  undertaking 
securing  the  payment  of  any  judgment 
which  might  be  rendered  in  the  action. 
People  ex  rel.  Metropolitan  Bd.  of 
Health  V.  Lane,  6  Abb.  Pr.  N.  S. 
(N.  Y.)'  105. 

[c]  Where  no  appeal  is  provided, 
a  statute  empowering  a  court  to  de- 
clare a  turnpike  road  abandoned  and 
vacated  as  a  toll  is  in  conflict  with 
the  constitutional  guaranty  of  the 
right  to  trial  by  jury.  "At  common 
law  the  want  of  reparation  of  high- 
ways, when  visited  with  fine,  penalty 
and  forfeiture,  was  the  subject  of  in- 
quiry by  a  jurv."  Turnpike  Co.  v. 
Parks,  50   Ohio  'St.   568,  35   N.   E.   304. 

57.  U.  S. — Greene  r.  Briggs,  1  Curt. 
311,  10  Fed.  Cas.  No.  5,764.  Ala. 
Reeves  V.  State,  96  Ala.  33,  11  So.  296. 
Me.— State  v.  Gurney,  37  Me.  156,  58 
Am.  Dec.  782.  Minn. — State  v.  Everett, 
14  Minn.  439.  R.  I. — In  re  Liquors  of 
McSolev,  15  R.  I.  608,  10  Atl.  659; 
Littlefield  v.  Peckham,  1  R.  L  500.  Vt. 
State  r.  Peterson,  41  Vt.  504. 

[a]  Limitation  on  Right  To  Appeal. 
A  statute  providing  for  a  jury  trial 
on  appeal  only  where  the  amount  of 
the  judgment  exceeds  a  certain  sum, 
is  unconstitutional.  McGintv  v-  Carter, 
48  N.  J.  L.  113,  3  Atl.  7S. 

[b]  Where  Dependent  Upon  Amount 
in  Controversy. — Where  the  constitu- 
tion makes  the  right  of  trial  by  jury 
on  appeal  depend  upon  the  amount  in 
controversy,  a  statute  which  makes  the 
right  of  an  appeal  depend  upon  the 
amount  of  the  judgment,  is  unconsti- 
tutional. Luce  V.  Garrett,  4  Ind.  Ter. 
54,  64  S.  W.  613.     To  the  same  effect, 
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The  constitutional  right  of  tri.al  by  jury  in  civil  actions  is  not  in- 
fringed by  a  statute  which  sets  the  pecuniary  limit  of  the  jurisdiction 
of  justice's  of  the  peace  in  actions  at  law  higher  than  it  was  when  the 
particular  constitution  was  adopted  and  allows  a  trial  by  jury  for  the 
first  time  upon  appeal.'* 

b.  Restriction  Upon  Eight  of  Appeal.  —  The  requirements  of  a  stat- 
ute to  furnish  a  bond  or  undertaking  on  appeal,^**  or  to  pay  the  costs,''" 
or  to  make  oath  that  the  appeal  is  not  prosecuted  for  the  purpose  of 
delay,^^  are  not  unreasonable  restrictions  upon  the  right  of  appeal. 
But  a  statute  providing  for  payment  of  counsel  fees  by  the  appellant 
is  unconstitutional."- 

The  rule  that  the  legislature  may  enlarge  the  jurisdiction  of  courts 
of  inferior  jurisdiction  and  provide  for  an  appeal  without  unreason- 
able restrictions  applies  also  to  criminal  cases,*'^  but  in  some  cases  it 


Missouri,  K.  &  T.  Ey.  Co.  v.  Phelps, 
4  Ind.  Ter.  706,  76  S.  W.  285;  Dennee 
f.  McCoy,  4  Ind.  Ter.  233,  69  S.  W. 
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58.  XJ.  S.— Capital  Traction  Co.  v. 
Hof,  174  U.  S.  1,  19  Sup.  Ct.  580,  43 
L.  ed.  873.  Conn. — Curtis  v.  Gill,  34 
Conn.  49;  Beers  v.  Beers,  4  Conn.  535, 
10  Am.  Dee.  186.  Md.— Steuart  x.  Bal- 
timore, 7  Md.  500.  Tenn.— Morford  v. 
Barnes,  8  Yerg.  444. 

[a]  "When  the  convention  declared 
that  the  ancient  mode  of  trial  by  jury 
should  be  preserved,  no  restriction  was 
thereby  laid  on  the  legislature  as  to 
erecting  or  organizing  judicial  tribunals 
in  such  manner  as  might  be  most  con- 
ducive to  the  public  convenience  and 
interest.  .  .  .  It  is  true,  that  the 
legislature  cannot  impose  any  pro- 
visions substantially  restrictive  of  the 
trial  by  jury:  they  may  give  exist- 
ence to  new  forums;  they  may  modify 
the  powers  and  jurisdiction  of  former 
courts  in  such  instances  as  are  not 
interdicted  by  the  constitution,  from 
which  their  legitimate  power  is  de- 
rived; but  still  the  sacred  right  of 
every  citizen,  of  having  a  trial  by 
jury,  must  be  preserved.  ...  So  long 
as  the  trial  by  jury  is  preserved 
through  an  appeal,  the  preliminary 
mode  of  obtaining  it  may  be  varied  at 
the  will  and  pleasure  of  the  legis- 
lature."    Keddie  v.  Moore,  6  N.  C.  41. 

[b]  And  it  "cannot  be  said  .  .  . 
that  the  constitution,  even  by  implica- 
tion, fixes  the  limit  at  any  definite 
sum.  On  the  contrary,  it  seems  more 
reason'k.ble  and  more  in  harmony  with 
the  purposes  and  spirit  of  that  instru- 
ment to  interpret  it  as   saying,  in   ef- 

Vol.  XVI 


feet,  that  the  legislature  may,  in  con- 
formity to  established  usage,  to  a  cer- 
tain extent  change  from  time  to  time, 
as  the  business  interests  of  the  state 
may  require,  the  limit  below  which  the 
state  shall  not  be  required  to  provide 
for  a  jury  trial.  ...  On  the  whole 
it  will  hardly  do  to  say  that  increas- 
ing the  final  jurisdiction  to  fifteen  dol- 
lars is  so  unjust  and  unreasonable  as 
to  require  us  to  adjudge  the  law  void. 
It  has  been  suggested  that,  if  the 
jurisdiction  may  be  extended  at  all, 
there  is  no  limit  to  the  power  of  the 
legislature,  and  that  the  right  of  trial 
^y  j^ry  nisy  be  seriously  impaired,  if 
not  ultimately  destroyed.  ...  A  suf- 
ficient answer  to  this  argument  is 
found  in  the  fact,  that  the  constitution 
.  .  .  does  not  .  .  .  contain  any  such 
limitation."  Guile  v.  Brown,  38  Conn. 
237. 

59.  Keckner  v.  Warner,  22  Ohio  St. 
275. 

[a]  Bond  To  Pay  Judgment. — Beers 
V.  Beers,  4  Conn.  535,  10  Am.  Dec. 
186;  People  ex  rel.  Metropolitan  Bd. 
of  Health  v.  Lane,  6  Abb.  Pr.  N.  S. 
(N.  Y.)   105. 

60.  McDonald  v.  Schell,  6  Serg.  &  E. 
(Pa.)   240. 

61.  Biddle  V.  Com.,  13  Serg.  &  E. 
(Pa.)    405. 

62.  St.  Louis,  L  M.  &  S.  Ey.  Co. 
V.  Williams,  49  Ark.  492,  5  S.  W.  883. 

63.  Conn. — State  v.  Brennan's  Liq- 
uors, 25  Conn.  278.  la. — Zelle  v.  Mc- 
Henry,  51  Iowa  572,  2  N.  W.  264. 
Me. — Sprague  v.  Androscoggin  County, 
104  Me.  352,  71  Atl.  1090;  State  V. 
Craig,  80  Me.  85,  13  Atl.  129;  John- 
son 's  Case,  1  Greenl.  230.    Mass. — Jones 
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is  held  that  the  fact  that  a  statute  confers  the  rifjht  to  trial  by  jury 
on  appeal  does  not  satisfy  the  requirements  of  the  constitution  secur- 
ing the  rif?ht  to  trial  by  jury."^  Where  the  statute  provides  that  the 
defendant  appealintr  from  a  judfrment  of  a  court  of  limited  jurisdic- 
tion shall  furnish  i)ail,"^  a  bond  or  recognizance,««  procure  copies  of 
the  appeal,"  or  pay  the  costs"^  and  fees/'"  his  right  to  an  appeal  is  not 


V.  Eobbins,  8  Gray  329.  N.  C— State 
V.  Tate,  169  N.  C.  373,  85  S.  E.  383; 
State  V.  Dunlap,  159  N.  C.  491,  74  S, 
E,  626;  State  v.  Lytic,  138  N.  C.  73S, 
51  S.  E.  66;  State  v.  Whitaker,  114 
N.  C.  818,  19  S.  E.  370;  State  v. 
Crook,  91  N.  C.  536.  Va.— Brown  v. 
Epps,  91  Va.  726,  21  S.  E.  119,  27  L. 
R.  A.  676.  W.  Va.— Beasley  r.  Beck- 
ley,  28  W.  Va.  81;  Moundsville  r. 
Fountain,  27  W.  Va.  182.  Wis.— State 
r.  Smith,  65   Wis.  93,  26  N.   W.  258. 

[a]  Effect  of  Power  To  Amend  on 
Appeal.  —  And  a  statute  conf  erring 
upon  the  superior  court  the  power  to 
amend  proceedings  before  a  justice  of 
the  peace  upon  appeal  is  not  un- 
reasonable. "The  exercise  of  such 
power  of  amendment  in  the  superior 
court  is  essential  to  render  the  juris- 
diction of  justices  of  the  peace  prac- 
tically effectual  in  criminal  matters 
wherein  appeals  shall  be  taken."  State 
V.  Crook,  91  N.  C.  536. 

[b]  No  Jury  on  Appeal. — But  where 
a  statute  provides  for  the  trial  of  mis- 
demeanors by  a  jury  of  only  eight  per- 
sons instead  of  twelve  and  authorizes 
an  appeal  upon  conviction  directly  to 
the  supreme  court  only,  it  deprives  the 
defendant  of  his  constitutional  right 
of  trial  by  jury,  as  the  jury  contem- 
plated by  the  constitution  is  a  jury  of 
twelve  men  and  there  is  no  jury  in 
the  supreme  court.  Collins  V.  State,  88 
Ala.  212,  7  So.  260. 

64.  Ala.— Alford  v.  State,  170  Ala. 
178,  54  So.  213,  Ann.  Cas.  1912C,  1093. 
See  Eeeves  r.  State,  96  Ala.  33,  11  So. 
296.  Md.— Danner  r.  State,  89  Md.  220, 
42  Atl.  965.  Okla.— Bettge  r.  Terri- 
tory, 17  Okla.  85,  87  Pac.  897. 

[a]  "If  because  of  his  poverty,  or 
because  he  is  a  stranger  in  a  strange 
land,  or  for  other  reason,  he  is  unable 
to  obtain  sufficient  sureties,  or  to  pay 
the  required  fees,  the  accused  has  no 
appeal  and  no  jury  trial.  If  he  se- 
cures his  ap]ieal,  but  is  unable  or  for 
any  cause  fails  to  enter  and  prosecute 
it,  not  only  is  the  sentence  of  the 
police  court  affirmed,  but  he  is  charged 


with  additional  costs  and  his  recog- 
nizance is  forfeited.  In  other  words, 
for  taking  and  failing  to  pursue  his 
appeal  he  is  subjected  not  only  to  the 
original  sentence,  but  also  to  the  pen- 
alty of  paying  costs  and  the  amount 
of  his  recognizance.  •  .  .  The  obliga- 
tion to  appeal  is  ...  a  burden  un- 
warranted bv  the  constitution."  State 
V.  Gerrv,  68"  N.  H.  495,  38  Atl.  272,  38 
L.  R.  A.  228. 

[b]  "Except  in  that  class  or  grade 
of  offenses  called  petty  offenses,  which, 
according  to  the  common  law,  may  be 
proceeded  against  summarily  in  any 
tribunal  legally  constituted  for  that 
purpose,  the  guarantee  of  an  impartial 
jury  to  the  accused  in  a  criminal 
prosecution,  conducted  either  in  the 
name,  or  by  or  under  the  authority 
of  the  United  States,  secures  to  him 
the  right  to  enjoy  that  mode  of  trial 
from  the  first  moment,  and  in  what- 
ever court  he  is  put  on  trial  for  the 
offense  charged.  In  such  cases  a  judg- 
ment of  conviction,  not  based  upon  a 
^crdict  of  guilty  by  a  jury,  is  void. 
To  accord  to  the  accused  a  right  to 
be  tried  by  a  jury  in  an  appellate 
court,  after  he  has  been  once  fully 
tried,  otherwise  than  by  a  jury,  in  the 
court  of  original  jurisdiction,  an<l  sen- 
tenced to  pay  a  fine  or  be  imprisoned 
for  not  paying  it,  does  not  satisfy  the 
requirements  of  the  constitution."  Cal- 
lan  V.  Wilson,  127  U.  S.  540,  8  Sup.  Ct. 
1301,  32  L.  ed.  223. 

65.  Stevens  r.  Anderson,  145  Ind. 
304,  44  N.  E.  460;  Jones  r.  Robbins,  8 
Gray    (Mass.)    .329. 

66.  Conn. — State  r.  Brennan  's  Liq- 
uors, 25  Conn.  278.  Mass. — Com.  f. 
Whitnev,  lOS  :Mass.  5.  R.  L— Little- 
field  r.'Peckham,  1  R.  L  500.  W.  Va. 
Jelly  V.  Dils,  27  W.  Va.  267. 

67.  In  re  Marron,  60  Vt.  199,  12  Atl. 
523. 

68.  Littlefield  v.  Peckham,  1  R.  I. 
500.  Contra,  TilcTnerney  f.  Denver,  17 
Colo.  302,  29  Pac.  516. 

69.  State  v.  Griffin,  66  N.  H.  326,  29 
Atl.  414. 
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unreasonably  rcstrietcd  thereby ;  but  in  some  jurisdictions  statutes  ex- 
acting of  the  defendant  in  a  criminal  case  as  condition  precedent  to 
an  appeal  a  bond  for  the  payment  of  the  fine  and  costs  have  been  held 
unconstitutional. "° 

A  statute  requiring  appellant  to  furnish  a  bond  as  security  against 
any  infraction  of  the  law  during  the  pendency  of  the  appeal  is  uncon- 
stitutional.'^ And  a  statute  providing  that  where  defendant  upon  ap- 
peal is  convicted  he  shall  suffer  double  the  amount  of  the  penalty, 
likewise  violates  the  constitutional  guaranty  of  the  right  to  trial  by 
jury." 

4.  Regulations  Affecting  the  Right.  —  a.  In  General.  —  The  ob- 
ject of  the  constitutional  provision  guaranteeing  the  right  to  trial  by 
jury  is  to  preserve  the  substance  of  such  right  rather  than  to  prescribe 
the  methods  by  which  it  shall  be  exercised."  The  legislature  therefore 
may  prescribe  the  mode  and  manner  in  which  this  constitutional  right 


70.  U.  S.— Greene  v.  Briggs,  1  Curt. 
311,  10  Fed.  Cas.  No.  5,76-4.  la.— State 
v.  Beneke,  9  Iowa  203.  Kan.— /«  re 
Jahn,  55  Kan.  694,  41  Pae.  956. 

See  also  Beeves  v.  State,  96  Ala.  33, 
11  So.  296. 

[a]  Bond  Conditioned  To  Pay  Judg- 
ment and  Costs. — A  statute  requiring 
a  defendant  appealing  from  a  sentence 
of  the  police  court  to  furnish  a  bond 
conditioned  not  merely  for  bis  appear- 
ance in  the  appellate  court  but  also 
for  payment  of  any  judgment  on  ap- 
peal and  likewise  to  pay  all  costs  ac- 
crued in  the  police  court,  is  unconsti- 
tutional. Mclnerney  i\  Denver,  17  Colo. 
302,  29  Pac.  516. 

[b]  When  "the  appeal  affords  the 
only  trial  which  accords  with  the  con- 
stitution ...  it  must  be  given  with- 
out any  condition  that  the  landowner 
may  not  be  able  to  comply  with.  .  .  . 
An  appeal  that  can  be  taken  only  upon 
the  condition  of  giving  a  bond  .  .  . 
with  two  sureties  .  .  .  conditioned  for 
the  payment  of  the  fees  of  the  com- 
missioners and  the  costs  of  appeal, 
provided  the  award  of  the  jury  is  not 
'increased  twenty  dollars'  to  each  party 
appealing,  is  not  a  reasonable  regula- 
tion of  procedure.  .  .  .  He  may  not 
be  able  to  comply  with  the  condition 
upon  which  an  appeal  is  allowed.  .  .  . 
An  appeal,  burdened  with  such  a  con- 
dition, is  not  a  constitutional  method 
of  ascertaining  the  damages."  People 
ex  rel.  Eckerson  v.  Board  of  Trustees, 
151   N.  Y.  75,  45  N.  E.  384. 

71.  Saco  V.  Woodsum,  39  Me.  258; 
Saco  V.  Wentworth,  37  Me.  165,  58  Am. 
Dec.  786. 


[a]  Security  To  Keep  Peace. — Where 
the  appeal  is  made  dependent  upon 
furnishing  a  recoguizauce  with  one  or 
more  sureties  conditioned  to  appear 
before  the  court  and  abide  the  judg- 
ment therein  and  in  the  meantime  keep 
the  peace,  the  constitutional  right  to 
trial  by  jury  is  violated  thereby.  The 
court  says:  "If  this  right  of  appeal 
is  so  absolute,  unqualified  and  un- 
fettered that  it,  together  with  the  right 
of  trial  by  jury,  is  secured  to  every 
man  who  demands  an  appeal,  we  are 
of  opinion  that  the  requirement  of  the 
constitution  is  satisfied.  But  these 
rights  must  be  secured.  They  must  not 
be  made  to  depend  upon  a  condition 
with  which  the  party  prosecuted  may 
or  may  not  be  able  to  comply."  State 
V.  Everett,   14   Minn.  439. 

72.  State  v.  Gurney,  37  Me.  156,  58 
Am.  Dec.  782.  See  also  Greene  v. 
Briggs,  1  Curt.  311,  10  Fed.  Cas.  No, 
5,764. 

73.  XT.  S. — Walker  v.  New  Mexico 
So  S.  Pac.  R.  Co.,  165  U.  S.  593,  17 
Sup.  Ct.  421,  41  L.  ed.  837.  N.  H. 
Copp  V.  Henniker,  55  N.  H.  179,  20 
Am.  Rep.  194.  N.  Y.— Smith  v.  West- 
ern Pac.  Ry.  Co.,  203  N.  Y.  499,  96 
N.  E.  1106,  Ann.  Cas.  1913B,  264,  40 
L.  R.   A.    (N.  S.)    137. 

[a]  And  a  statute  is  within  the 
reasonable  intendment  of  the  constitu- 
tion "if  the  trial  by  jury  be  not  im- 
paired, although  it  may  be  subjected 
to  new  modes,  and  even  rendered  more 
expensive,  if  the  public  interest  de- 
mand such  alteration."  Beers  v.  Beers, 
4   Conn.  535. 
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is  to  be  enforced,"*  although  it  cannot  take  away  any  of  tlie  essential 
and  substantial  elements  of  trial  by  jury  as  existing  under  the  com- 
mon law.'^^ 


74.  Cal.— Conneau  v.  Geis,  73  Cal, 
176,  14  I'ae.  580,  '2  Am.  St.  Rep,  78;j. 
Colo. — Venine  r.  Ardiiliald,  3  Colo.  1(53, 
Conn. — :Mi'Kay  r.  Fair  Haven  &  W.  R. 
Co.,  75  Conn.  608,  54  Atl.  923;  Beers 
V.  Beers.  4  Conn.  535,  10  Am.  Dec.  186. 
D.  C. — Simmons  r.  Morrison,  13  App. 
Cas.  161.  Fla.— Blaneharil  c.  Raines' 
Exrx.,  20  Fla.  467.  Ga.— Flint  River 
S.  Co.  V.  Foster,  5  Ga.  194,  48  Am. 
Dec.  248.  Haw. — Bannister  v.  Lucas, 
21  Hawaii  222.  Md.— Knee  v.  Balti- 
more City  Pass.  Rv.  Co.,  87  Md.  623, 
40  Atl.  890,  42  L.  R.  A.  363.  Mass. 
Foster  v.  Morse,  132  Mass.  354,  42  Am. 
Rep.  4:58;  Com.  v.  Whitney,  lOS  Mass. 
5.  N.  H.— State  v.  Griffin,  66  N.  H. 
326,  29  Atl.  414;  Davis  v.  School  Dis- 
trict, 44  N.  H.  398.  N.  J.— Edwards 
V.  Elliott,  36  N.  J.  L.  449,  13  Am. 
Rep.  463.  N.  Y.— Stokes  r.  People,  53 
N.  Y.  164,  13  Am.  Rep.  492;  Walter 
V.  Peoi)le,  32  N.  Y.  147;  People  ex  nl. 
Staudacher  v.  Webb,  16  Hun  42.  N.  C. 
Keddie  v.  Moore,  6  N.  C.  41,  5  Am. 
Dec.  518.  Ohio. — Norton  v.  MeLeary, 
8  Ohio  St.  205.  Pa.— Smith  v.  Times 
Pub.  Co.,  178  Pa.  481,  36  Atl.  296,  35 
L.  R.  A.  819;  Haiuos  r.  Levin,  51  Pa. 
412.  R.  I.— Mathews  v.  Tripp,  12  R,  I. 
256.  S.  C— State  r.  Wyse,  32  S.  C 
45,  10  S.  E.  612.  Tenn. — Garrison  v. 
Hollius,  Burton  &  Co.,  2  Lea  684.  Vt. 
In  re  Marron,  60  Vt.  199,  12  Atl. 
523. 

[a]  Denial  and  Regulation  Distin- 
guished.— The  "donial  of  a  right  is  one 
thing,  and  the  regulation  by  rules  of 
procedure,  which  guaranty  the  right,  is 
quite  a  different  thing.  .  .  .  And, 
moreover,  the  legislature  is  expressly 
authorized  to  enact  such  regulations; 
.  .  .  and  so  long  as  in  the  enact- 
ment of  laws  regulating  procedure  in 
the  courts  they  do  not  deny  to  de- 
fendants any  constitutional  right,  but 
merely  regulate  that  right  in  a  rea- 
sonable manner,  by  rules  of  procedure 
adopted  to  prevent  confusion  and  de- 
lay, and  to  secure  a  fair  ami  impar- 
tial trial,  just  so  long  will  their  enact- 
ments withstand  the  test  of  judicial 
criticism  and  defy  annulments  by  the 
courts."  Johnson  r.  State,  42  Tex. 
Crim.  103,  58  S.  W.  69. 

[b]  "The  constitution  merely  guar- 


antees the  right  and  leaves  to  the  legis- 
lature tlie  duty  of  providing  the  means 
and  methods  by  wliii-h  it  is  to  be  en- 
joyed. The  time  and  place  of  the 
trial,  the  qualifications  of  jurors  and 
the  manner  in  which  twelve  shall  be 
selected  for  the  trial  of  a  case,  includ- 
ing all  the  steps  from  the  venire  to 
the  challenge  are  subjects  of  legisla- 
tion subject  to  the  limitation  that  the 
substance  of  the  jury  trial  .  .  ,  is 
preserved,"  Copp  i",  Henniker,  55  N. 
H.  179. 

[c]  The  legislature  may  vary  the 
terms  and  conditions  under  which  a 
tiiul  by  jury  may  l)e  had  according  to 
the  changing  exigencies  of  different 
cases.  Mathewson  v.  Ham,  21  R.  I.  311, 
43   Atl.  848, 

75.  Mich.— Swart  v.  Kimball,  43 
Mich.  443,  5  N.  W.  635,  N.  H.— East 
Kingston  r.  Towle,  48  N.  H.  57,  97 
Am.  Dec.  575,  2  Am.  Rep.  174.  Ohio. 
Work  V.  State,  2  Ohio  St.  296,  59  Am. 
Dec.  671. 

[a]  '"The  essential  and  substantive 
attributes  or  elements  of  jury  trial  are 
and  always  have  been  number,  impar- 
tiality, and  unanimity.  The  jury  must 
consist  of  twelve;  they  must  be  im- 
partial and  indifferent  between  the 
parties;  and  their  verdict  must  be 
unanimous."  Lomnien  v.  Minneapolis 
Gaslight  Co.,  65  Minn.  196,  68  N.  W. 
53,  60  Am.  St,  Rep.  450,  33  L.  R.  A, 
437. 

[b]  "If  an  act  requires  conditions 
for  the  purpose  of  preventing  a  trial 
by  jury,  the  spirit  of  such  a  provision 
is  at  war  with  the  spirit  of  tlie  con- 
stitution, and  so  far  as  it  deprives  one 
of  this  means  of  protection,  it  is  void." 
Saco  V.  Wentworth,  37  Me.  165,  58  Am. 
Dec.  786. 

[c]  "The  general  rule  of  construc- 
tion in  reference  to  .  .  .  the  con- 
stitution is,  that  any  act  which  de- 
stroys or  materially  impairs  the  right 
of  trial  by  jury  according  to  the  course 
of  the  common  law,  in  cases  proper  for 
the  cognizance  of  a  jury,  is  unconsti- 
tutional." Plimpton  V.  Town  of  Som- 
erset, 33  Vt.  283. 

[d]  Act  Forbidding  Waiver. — Tender 
n  constitutional  ]»ro\  ision  declaring 
tliat    the   parties   may    dispense   with   a 
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b.  As  to  Number  and  Concurrence  of  Jurors.  —  The  legislature 
ordinarily  cannot  rodnee  the  number  of  jurors  in  cases  which  come 
within  tlie  constitutional  provision  guaranteeing  the  right  to  trial  by- 
jury,'"  but  obviously  it  may  authorize  a  trial  by  a  jury  consisting  of 
any  number  of  jurors  in  cases  in  which  a  jury  was  not  required  under 
the  common  lawV'^  Generally  it  is  not  competent  for  the  legislature  to 
declare  that  a  concurrence  of  less  than  the  whole  number  of  jurors  is 
sufficient  to  a  verdict."**  though  it  has  been  held  that  a  statute  provid- 
ing for  a  verdict  upon  a  concurrence  of  nine  jurors  in  civil  cases,  is 
constitutional."'' 


trial  by  jury  an  attempt  of  the  legis- 
lature to  except  from  such  provision 
persons  acting  in  fiduciary  capacity  is 
unconstitutional.  Campbell  v.  Fayette 
County,  6  Pa.  Co.  Ct.   132. 

76.  Mo. — Vaughn  r.  Scade,  30  Mo. 
600.  N.  H. — In  re  Opinion  of  Justices, 
41  N.  H.  550.  Ohio.— Work  r.  State, 
2  Ohio  St.  296,  59  Am.  Dec.  671.  Pa. 
Com.  r.  Saal,  10  Phila.  496.  Wash.  Ter. 
Thomas  v.  Hilton,  3  Wash.  Ter.  365,  17 
Pac.  882. 

As  to  number  of  jurors  required  by 
constitution,  see  supra,  II,  B,  2;  II, 
D,  4,  b. 

[a]  "The  number  of  jurors  cannot 
be  diminished,  or  a  verdict  authorized 
short  of  a  unanimous  concurrence  of 
all  the  jurors.  It  follows  that  the  act 
under  which  this  conviction  was  ob- 
tained, in  so  far  as  it  provides  for  a 
jury  of  six  only,  and  authorizes  a  con- 
viction upon  their  finding,  is  uncon- 
stitutional and  void.  Work  v.  State,  2 
Ohio   St.   296,  59   Am.  Dec.  671. 

[b]  JuiT  of  Eight  for  Misdemean- 
ors.— A  statute  providing  for  trial  of 
misdemeanors  by  a  jury  of  eight  men 
is  unconstitutional.  "The  vital  objec- 
tion ...  to  the  act  is,  that  it  ex- 
pressly provides  for  the  trial  of  such 
cases  by  a  jury  of  only  eight  persons, 
instead  of  twelve,  and  authorizes  an 
appeal  upon  conviction  directly  to  the 
supreme  court  only,  thus  depriving  the 
defendant  of  his  constitutional  right 
of  trial  by  jury."  Collins  v.  State,  88 
Ala.  212,  7  So.  260. 

77.  Work  D.  State,  2  Ohio  St.  296, 
59  Am.  Dec.  671;  Collier  v.  Territory, 
2  Okla.  444,  37  Pac.  819. 

[a]  Inquisition  of  Lunacy. — Where 
at  the  time  of  the  adoption  of  the 
constitution  it  was  the  practice  to 
summon  at  least  twelve  and  not  more 
than  twenty-four  jurors  to  serve  at 
lunacy   inquisitions    and  a   concurrence 
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of  twelve  jurors  was  deemed  sufficient 
to  the  rendition  of  a  verdict,  although 
the  remainder  of  the  jurors  summoned 
refused  to  assent  to  it,  a  statute  pro- 
viding for  a  jury  of  twelve  in  lunacy 
proceedings  does  not  violate  the  con- 
stitutional provision  securing  the  right 
to  trial  by  jurv.  In  re  Lindsley's  Case, 
46  N.  J.  Eq.  358,  19  Atl.  726. 

78.  Ariz. — Carroll  r.  Byers,  4  Ariz. 
158,  36  Pac.  499.  Fla.— Jacksonville, 
T.  &  K.  W.  Ey.  Co.  v.  Adams,  33  Fla. 
COS,  15  So.  257,  24  L.  E.  A.  272.  Mont. 
Kleinschmidt  v.  Dunphy,  1  Mont.  118. 
N.  H. — In  re  Opinion  of  Justices,  41 
N.  H.  550.  Okla.— Bradford  V.  Ter- 
ritory, 1  Okla.  366,  34  Pac.  66. 

[a]  From  "the  earliest  period  down 
to  the  time  of  the  adoption  of  the 
constitution,  unanimity  of  twelve  jurors 
alone  has  constituted  a  legal  verdict. 
If  the  legislative  assembly  could  dis- 
pense with  one  attribute  or  essential 
of  a  verdict,  it  could  as  well  destroy 
the  other,  or  repeal  the  right  alto- 
gether. It  can  do  neither."  Klein- 
schmidt r.  Dunphy,  1   Mont.  118. 

[b]  Sickness  or  Disability  of  Juror. 
A  statute  authorizing  a  verdict  of  a 
jury  by  less  than  twelve  men  in  case 
of  sickness  or  disability  of  any  juror 
is  unconstitutional.  Kelsh  v.  Town  of 
Dyersville,  68  Iowa  137,  26  N.  W.  38; 
Eshleman  v.  Chicago,  B.  &  Q.  E.  Co., 
67  Iowa  296,  25  N.  W.  251. 

As  to  number  who  must  concur  in 
verdict,  see  the  title   "Verdict." 

79.  Pratt  v.  Parsons,  13  Utah  31,  43 
Pac.  620;  Leedom  v.  Earls  Furniture 
&  Carpet  Co.,  12  Utah  172,  42  Pac.  208; 
Eiley  v.  Salt  Lake  E.  T.  Co.,  10  Utah 
428,  37  Pac.  681. 

[a]  Such  statute  "is  general  in  its 
application;  it  is  fair  and  just  to  all. 
.  .  .  All  litigants  could  waive  in 
civil  trials  at  common  law  and  under 
our  constitution  this  unanimity  of  ver- 
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C.  Srlcciion  of  Jiirij  From  Vicinage.  —  It  is  within  the  power  of 
the  legislature,  as  a  rule,  to  regulate  the  mode  of  selecting  jurors,*"'  to 
designate  the  person  or  persons  l)y  whora,**^  and  the  manner  in  which'- 
the  selection  of  jurors  is  to  be  made.     So  too,  the  legislature  may  de- 


dict.  If  they  could  waive  it,  then  it 
was  not  one  of  the  requisites  wliich 
must  be  preserved  in  order  to  preserve 
a  jury  trial  in  civil  actions.  For  these 
reasons,  because  society  progresses,  and 
nioiles  and  legal  proeeilure  must  change 
with  that  progress,  because  this  enact- 
ment is  a  'just  and  reasonable  expres- 
sion of  the  public  will,'  because  it  is 
calculated  to  be  a  great  benefit  to  all 
classes  of  litigants,  because  it  reaches 
justly  and  fairly  and  impartially  all 
classes  of  men,  because  it  is  claimed 
or.ly  to  be  an  infringement  of  a  broad 
and  general  statement  in  the  constitu- 
tion which  ought  not  to  be  so  narrow- 
ly construed  as  to  be  a  bulwark  against 
progress,  we  hold  that  this  law  was  a 
rightful  subject  of  legislation."  Hess 
V.  White,  9  Utah  61,  33  Pac.  243,  2-1 
L.  E,  A.  277. 

80.  Ga. — Convers  v.  Graham,  81  Ga. 
615,  8  S.  E.  521.  Ky.— Wendling  r. 
Com.,  143  Kv.  587,  137  S.  W.  205; 
Beatty  r.  Com.,  91  Ky.  313,  15  S.  W. 
856.  Mich. — Saginaw  r.  Campau,  102 
Mich.  594,  61  N.  W.  65;  Hewitt  r. 
Gage,  71  Mich.  287,  39  N.  W.  56.  Mo. 
Eckrich  r.  St.  Louis  Transit  Co.,  176 
Mo.  621,  75  S.  W.  755,  98  Am.  St.  Eep. 
517,  62  L.  E.  A.  911;  State  v.  Slover, 
134  Mo.  607,  36  S.  W.  50.  N.  H. 
Copp  V.  Henniker,  55  N.  H.  179,  20 
Am.  Eep.  101;  State  v.  TVilson,  48  N. 
H.  398.  N.  J.— Brown  V.  State,  62  X. 
J.  L.  666,  42  Atl.  811.  N.  Y.— Stokes 
V.  People,  53  N.  Y.  164,  13  Am.  Eep. 
492.  S.  C— State  r.  Boatwright,  10 
Eich.  L.  407.  Wis.— Perry  r.  State,  9 
Wis.  19. 

[a]  "The  statutes  for  selecting 
jurors,  drawing  and  summoning  them, 
form  no  part  of  a  system  to  procure 
an  impartial  jurv  to  parties."  Eafe 
V.  State,  20  Ga.  60. 

[b]  "The  mode  of  selecting  the 
jury  is  only  a  means  to  an  end,  and 
only  goes  to  the  question  of  impartiality. 
No  court  ever  held  or  intimated  that, 
in  order  to  preserve  the  right  of  trial 
by  jury  'inviolate,'  it  is  necessary  to 
continue  tlie  particular  method  of  se- 
lecting jurors  in  force  at  the  time  of 
the  adoption  of  the  constitution.  On 
the   contrary,  it   has  always  been   held 


that  the  method  of  selection  is  en- 
tirely within  the  control  of  the  legis- 
lature, provideil  only  that  the  funda- 
mental requisite  of  impartiality  is  not 
violated."  Lommen  v.  Minneapolis 
Gaslight  Co.,  65  Minn.  196,  68  N.  W. 
53,  60  Am.  St.  Eep.  450,  33  L.  E.  A. 
437.  To  the  same  effect,  Stokes  v. 
People,  53  N.  Y.  164,  13  Am.  Eep. 
492. 

81.  Ky.— Smith  v.  Com.,  17  Kv.  L. 
Eep.  1162,  33  S.  W.  825.  Mich.— Hewitt 
r.  Gage,  71  Mich.  287,  39  N.  W.  .56. 
Wis. — Perry  v.  State,  9  Wis.   19. 

[a]  "Neither  docs  the  fact  that 
tlie  sheriff  in  the  county  or  the  jury 
commissioners  in  the  large  cities  ha^-e 
the  power  to  select  the  special  jury, 
and  that  they  are  not  drawn,  by  lot, 
as  the  regular  panel  is,  make  the  law 
unconstitutional.  Such  matters  depend 
wholly  upon  the  legislative  will.  The 
power  of  selection  must  be  lodged 
somewhere,  in  one  or  more  persons,  and 
it  is  for  the  legislative  wisdom  to  pro- 
vide whether  the  power  shall  be  vested 
in  the  sheriff,  .  .  .  or  in  a  jury  commis- 
sioner, .  .  .  or  in  a  body  composed 
of  more  than  one."  Eckrich  r.  St. 
Louis  Transit  Co.,  176  Mo.  621,  75  S. 
W.  755,  98  Am.  St.  Eep.  517,  62  L.  E. 
A.   911. 

[b]  "The  manner  of  the  selection, 
and  the  person  or  persons  by  whom 
the  selection  was  to  be  made,  was  often 
the  subject  of  change  by  the  legis- 
lative power,  both  in  England  and 
America,  but  it  was  never  supposed 
that  this  was  an  infringement  of  the 
Tight  of  jury  trial,  so  long  as  the  se- 
lection w^as  made  by  an  impartial  per- 
son, acting  free  from  bias  or  corrup- 
tion." People  V.  Harding,  53  Mich. 
48,  18  N.  W.  555,  51   Am.  Eep.  95. 

82.  Lommen  r.  Minneapolis  Gas- 
light Co.,  65  ^^inn.  196,  68  N.  W.  53, 
60  Am.  St.  Eep.  450,  33  L.  E.  A.  437; 
Eckrich  v.  St.  Louis  Transit  Co.,  176 
IMo.  621,  75  S.  W.  755,  98  Am.  St. 
Eep.  517.  62  L.  E.  A.  911. 

[a"!  Drawing  by  Lot  Not  Essential. 
Eckrich  v.  St.  Louis  Transit  Co.,  176 
Uo.  621,  75  S.  W.  755,  98  Am.  St. 
Eep.  517,  62  L.  E.  A.  911;  Perry  v. 
State,   9   Wis.    19. 
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crease  or  increase  the  panel  from  which  a  jury  is  to  be  selected,^"'  and 
prescribe  the  mode  of  selecting  special  or  struck  juries."*  But  the  right 
to  a  trial  by  a  jury  of  tlie  vicinage  cannot  be  abridged  by  the  legisla- 
ture,^^ unless  the  constitution  empowers  the  legislature  to  determine 
the  venue.^'' 

"Where  the  constitution  expressly  provides  that  a  defendant  in  a 
criminal  action  is  entitled  to  a  trial  by  a  jury  of  the  county  or  dis- 
trict in  which  the  crime  has  been  committed,  a  statute  authorizing  the 
court  to  remove  a  criminal  cause  to  another  county,  is  unconstitu- 
tional.^^ It  has  been  held,  however,  that  in  the  absence  of  a  constitu- 
tional' provision  expressly  requiring  a  trial  by  jury  in  the  vicinage,  a 
statute  authorizing  the  court  to  remove  a  cause  for  trial  to  another 
county  does  not  violate  the  constitutional  guaranty  of  the  right  to 
trial  by  jury.^^ 


83.  Mattox  V.  State,  115  Ga.  212,  41 
S.  E.  709. 

[a]  A  statute  authorizing  a  panel 
of  eighteen  in  a  city  court  is  constitu- 
tional, as  there  "is  no  limitation  to 
the  power  of  the  legislature  to  pre- 
scribe how  the  twelve  shall  be  se- 
lected. The  legislature  may  increase 
or  may  decrease,  if  it  sees  proper,  the 
panel  from  which  the  twelve  are  to 
be  selected,  .  .  .  and  so  long  as  a 
jury  of  twelve  remains  for  the  trial 
of  the  case  ...  it  is  sufficient  under 
the  constitution."  Conyers  v.  Gra- 
tam,  81    Ga.   615,   8  S.  E.  521. 

84.  Minn. — Lommen  v.  Minneapolis 
Gaslight  Co.,  65  Minn.  196,  68  N.  W. 
53,  60  Am.  St.  Eep.  450,  33  L.  E.  A. 
437.  Mo.— State  v.  Lehman,  182  Mo. 
424,  81  S.  W.  1118,  103  Am.  St.  Rep. 
670  66  L.  R.  A.  490;  Eckrich  v.  St. 
Louis  Transit  Co.,  176  Mo.  621,  75  S. 
W.  755,  98  Am.  St.  Rep.  517,  62  L. 
E.  A.  911;  State  v.  Slover,  134  Mo. 
607,  36  S.  W.  50.  N.  J.— Brown  v. 
State,  62  N.  J.  L.  666,  42  Atl.  811; 
Fowler  v.  State,  58  N.  J.  L.  423,  34 
Atl.  682.  N.  Y.— People  v.  Conklin, 
175  N.  Y.  333,  67  N.  E.  624;  People 
V.  Hall,  169  N.  Y.  184,  62  N.  E.  170; 
People  r.  Dunn,  157  N.  Y.  528,  52  N.  E. 
572,  43  L.  E.  A.  247. 

85.  Mich.— Swart  v.  Kimball,  43 
Mich.  443,  5  N.  W.  635.  N.  H.— State 
t\  Jackson,  77  N.  H.  287,  90  Atl.  791; 
State  V.  Moore,  69  N.  H.  102,  40  Atl. 
702.  N.  0.— State  -;;.  Cutshall,  110  N. 
C.   538,  15   S.  E.  261,   16  L.  E.   A.   130. 

[a]  Jury  District. — "It  is  doubtless 
a  legitimate  inference  from  .  .  .  the 
word  'district'  without  in  terms  affix- 
ing to  it  any  definite  territorial  limits, 
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that  the  legislature  may,  in  their  dis- 
cretion, by  a  general  law  create  trial 
districts  which  shall  include  more  ter- 
ritory than  a  single  county.  But  to 
be  effective  under  this  provision  of-  the 
constitution  such  law  must  be  accom- 
panied by  one  under  which  jurors  can 
be  called  from  the  whole  body,  and 
not  from  a  portion  merely,  of  such 
district.  In  other  words,  the  trial  dis- 
trict and  the  jury  district  must  be  the 
same."  Olive  v.  State,  11  Neb.  1,  7 
N.  W.  444. 

86.  Matter  of  McDonald,  20  Cal, 
App.  641,  129  Pac.  957. 

87.  Osborn  v.   State,   24   Ark.   629. 

[a]  "The  right  of  the  accused  to 
be  tried  in  the  county  in  which  the 
offense  is  alleged  to  have  been  com- 
mitted, is  a  right  secured  to  him  by 
the  constitution,  and  of  which  he  can- 
not, in  any  ease,  be  deprived  without 
his  consent  given  in  open  court." 
State  V.  Denton,  6  Coldw.   (Tenn.)   539. 

[b]  A  "statute  purporting  to 
authorize  a  change  of  venue  on  the 
motion  of  the  prosecution,  against  the 
objection  of  the  accused,  is  in  con- 
flict with  the  constitution,  and  void." 
Wheeler  v.  State,  24  Wis.  52.  To  the 
same  effect.  People  v.  Powell,  87  Cal. 
348,   25   Pac.   481,   11   L.   E.   A.   75. 

88.  Glinnan  v.  Judge  of  Eecorder's 
Court,  173  Mich.  674,  140  N.  W.  87. 

[a]  ".Juries  were  originally  selected 
from  the  vicinage,  because  being  so 
selected  they  were  more  likely  to  know 
about  the  matter  for  trial.  That  rea- 
son no  longer  operates.  The  principal 
reason  for  trial  in  the  vicinage  now 
is  the  convenience  of  parties  and  wit- 
nesses.   .     .     .    Trial    in    the    vicinage, 
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A  stntnto  (loolarinpr  Hint  whoro  an  ofTcnso  shall  bo  oommittod  within 
a  certain  distance  of  tlie  eounty  line,  tlie  trial  may  he  in  cither  county 
divided  by  snch  line,  is  uneonstitntional,^"  except  where  the  constitu- 
tion permits  the  jury  to  be  drawn  from  a  judicial  district,  which  in- 
cludes the  territory  within  the  limits  specified  in  the  statute,""  or  where 
previous  to  the  adoption  of  the  constitution  such  a  statute  was  already 
in  force.'^^  But  the  statute  may  provide  that,  if  a  mortal  wound  is  in- 
flicted in  one  county  and  death  ensues  therefrom  in  another  county, 
the  offense  may  be  prosecuted  in  either  county.*^^  In  some  cases  it  is 
held  that  the  legislature  may  provide  for  the  selection  of  jurors  from 
a  designated  part  of  a  county .°^ 

d.  Qualifications  of  Jurors.  —  The  constitutional  provisions  secur- 
ing the  right  to  trial  by  jury  do  not  limit  the  legislative  power  to  de- 
fine the  qualifications  of  jurors,  provided  that  the  substantial  elements 
of  such  right  are  preserved."*    Thus,  the  legislature  may  provide  that 


especially  if  the  action,  like  the  action 
in  the  case  at  bar,  is  transitory,  is 
not  an  essential  incident  to  the  right 
of  trial  by  jury.  Indeed,  the  one 
requisite  of  a  judicial  trial,  paramount 
to  all  others,  is  impartiality  or  free- 
dom from  prejudice,  and  if  this  can- 
not be  found  in  the  proper  county  it 
should  be  sought  elsewhere."  Taylor 
f.  Gardiner,  11  K.  I.  182. 

89.  Armstrong  f.  State,  1  Coldw. 
(Tenn.)  338. 

[a]  The  "right  of  trial  by  jury  in- 
cluded that  of  being  tried  by  jurors 
selected  from  the  county  in  which  the 
offense  is  alleged  to  have  been  com- 
mitted. ...  It  was  the  settled  com- 
mon-law doctrine  that  jurors  in  one 
county  were  not  competent  to  pass 
upon  the  guilt  or  innocence  of  a  party 
in  regard  to  a  crime  alleged  to  have 
been  committed  by  him  in  another 
county.  ...  It  would  seem  too  jdhiu 
to  admit  of  argument,  the  constitution 
is  violated  by  authorizing  parties  com- 
mitting offenses  wholly  in  one  county 
to  be  indicted  and  tried  therefor  in 
another  county.  If  this  may  be  done 
as  to  one  hundred  rods  of  territory, 
why  may  it  not  be  done  as  to  one 
mile?  And  if  it  may  be  done  as  to 
one  mile,  why  may  it  not  be  done  as 
to  the  entire  county?"  Buckrice  v. 
People,  110  111.  29. 

90.  State  v.  Stewart.  60  Wis.  587, 
19  N.  W.  429,  50   Am.  Rep.   388. 

91.  State  r.  Pugsley,  75  Iowa  742, 
38  N.  W.  498. 

92.  Com.  V.  Parker,  2  Pick.  (Mass.) 
550;  State  v.  Pauley,  12  Wis.  537. 


93.  State  v.  Kemp,  34  Minn.  61,  24 
N.  W.  349;  Ellis  c.  State,  92  Tenn. 
85,   20   S.   W.   500. 

[a]  A  city  charter  providing  that 
jurors  for  the  city  courts  should  be 
taken  from  the  freeholders  of  the  city 
instead  of  the  county  is  not  unconsti- 
tutional. The  "common  law  required 
merely  that  the  jury  should  come  from 
the  vicinage.  .  .  .  Were  this,  how- 
ever, an  innovation  upon  the  common 
law,  it  woulil  not  follow  that  the  trial 
by  jury  was  not  preserved  inviolate. 
It  never  could  have  been  intended  to 
tie  up  the  hands  of  the  legislature  so 
that  no  regulations  of  the  trial  by 
jury  could  be  made.  .  .  .  Again,  this 
mode  of  forming  a  citj'  jury  had  ex- 
isted .  .  .,  when  the  constitution 
was  adopted.  That  instrument  de- 
clares, that  the  right  of  trial  by  jury 
sliall  be  preserved  inviolate;  and  it  is 
contended,  that  this  instrument  so 
carefully  securing  the  existing  rights 
of  trial  by  jury,  necessarily  destroys 
the  right  as  it  then  existed  in  our 
cities?  The  court  cannot  accede  to 
this  construction."  Colt  V.  Eves,  12 
Conn.  243. 

94.  Ky.— Wendling  r.  Com.,  143  Kv. 
587,  137  S.  W.  205.  Mich.— City  of 
Saginaw  r.  Campau,  102  Mich.  594,  61 
N.  W.  65.  Miss.— Cooper  r.  State,  59 
Miss.  267.  Mo.— State  r.  Slover,  134 
Mo.  607,  36  S.  W.  50;  State  r.  Wel- 
sor.  117  Mo.  570,  21  S.  W.  413;  Vaughn 
r.  Scade,  30  Mo.  600.  N.  H.— Copp  f. 
Henniker,  55  N.  H.  179,  20  Am.  Rep. 
194.  N.  J.— Brown  v.  State,  62  N.  J. 
L.  666.  42  Atl.  811.  Wash.— State  r. 
McDowell,  61  Wash.  398,  112  Pac.  521, 
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jurors  mnst  be  taxpayers,^^  or  possess  certain  property  qnalifieations.^" 
So  too,  a  statute  disqualifying  persons  from  serving  as  jurors  because 
of  their  inability  to  read  and  write  the  English  language  is  constitu- 
tional.''^ And  a  statute  providing  that  a  person  who  has  formed  an 
opinion  in  a  criminal  case  is  not  disqualified  to  serve  as  a  juror  if  he 
declares  upon  oath  his  belief,  that  he  can  impartially  render  a  verdict 
in  the  case,  is  not  unconstitutional,''^     And  the  same  is  true  as  to  a 


Ann.  Cas.  1912C,  782,  32  L.  E.  A.   (N. 
S.)   414. 

[a]  The  method  of  securing  the 
right  to  trial  by  jury  "in  respect  of 
selecting  men  who  are  deemed  qualified 
to  act  as  jurors,  is  one  of  legis- 
lative cognizance  which  is  subject  to 
any  change  that  does  not  trench  upon 
the  fundamental  right."  People  v. 
Cosmo,  205  N.  Y.  91,  98  N.  E.  408,  39 
L.  R.  A.   (N.  S.)   967. 

[b]  Inhabitant  of  Interested  Town. 
The  legislature  is  not  restricted  by  the 
constitution  in  its  authority  to  provide 
that  mere  inhabitancy  in  a  town  or 
county  shall  not  disqualify  from  sit- 
ting as  a  juror  in  a  cause  in  which 
such  town  or  county  is  interested.  Com. 
V.  Brown,  150  Mass.  334,  23  N.  E.  98; 
McClure  v.  Red  Wing,  28  Minn.  186,  9 
N.  W.  767. 

[c]  But  where  the  constitution  de- 
clares that  the  legislature  shall  pro- 
vide for  the  selection  of  "upright  and 
intelligent  persons"  to  serve  as  jurors, 
a  statute  directing  to  draw  the  jurors 
from  a  box  selected  from  all  the 
citizens  -without  regard  to  their  quali- 
fications is  repugnant  to  the  constitu- 
tion.    Moses  T.  State,  60  Ga.  138. 

[d]  Political  Test  Unconstitutional 
And  a  statute  declaring  that  it  shall  be 
good  ground  for  the  challenge  of  a 
juror  that  he  is  not  a  qualified  voter 
of  the  state  is  unconstitutional.  "If 
a  legislature  may  restrict  the  qualifica- 
tion to  a  political  test,  it  may  to  a 
religious  one,  and  declare  that  nonei 
save  members  of  a  particular  denomin- 
ation shall  be  competent;  it  may  re- 
strict it  to  the  farmer,  the  mechanic, 
the  merchant  or  to  any  other  one  class 
of  the  callings  in  life."  Gibbs  v. 
State,  3  Heisk.   (Tenn.)   72. 

95.  State  v.  McDowell,  61  Wash. 
398,  112  Pac.  521,  Ann.  Cas.  1912C, 
782,  32  L.  R.  A.  (N.  S.)  414.  But  see 
contra,  Eeece  v.  Knott,  3  Utah  451, 
24  Pac.  757,  where  the  court  says: 
"When  the  framers  of  the  constitu- 
tion   used    the    word    'jury'    they    used 

Vol.  XVI 


it  with  reference  to  its  signification  at 
common  law,  which  was  a  jury  of 
twelve  men  and  householders.  Then 
has  tlie  legislature  the  right  under  this 
constitutional  provision  to  restrict  or 
impair  the  right  of  trial  by  jury,  by 
prescribing  any  terms  different  from 
those  that  constitute  a  legal  jury  at 
common  law?  If  they  have  a  right  to 
say  he  shall  pay  taxes  before  being 
eligible,  have  they  not  the  same  right 
to  say  that  he  shall  possess  any  amount 
of  property  which  they  may  deem 
proper,  and  thus  virtually  have  the 
effect  to  exclude  many  good  citizens 
from  a  seat  in  the  jury  box?" 

96.  People  r.  Cosmo,  205  N.  Y.  91, 
DS  N.  E.  408,  39  L.  R.  A.  (N.  S.)  967. 
But  see  Cooper  v.  State,  59  Miss.  267, 
where  it  is  said:  "It  is  left  to_  the 
legislature  to  prescribe  the  qualifica- 
tions of  jurors,  subject  to  the  prohibi- 
tion  of  a   property   qualification." 

97.  City  of  Saginaw  r.  Campau,  102 
Mich.   594,   61   N.  W.   65. 

fa]  "The  legislature  had  the  same 
right  to  provide  that  one  who  cannot 
read  and  write  the  English  language 
shall  not  be  a  qualified  juror,  as  it  had 
to  say,  that  lawyers,  doctors,  clergy- 
men and  persons  of  different  trades, 
occupations  and  stations  in  life  should 
not  be  qualified  to  sit  on  juries."  State 
V.  Welsor,  117   Mo.   570,   21   S.  W.   443. 

98.  U.  S.—Ex  parte  Spies,  123  U. 
S.  131,  8  Sup.  Ct.  21,  31  L.  ed.  80.  Ga. 
See  Rafe  v.  State,  20  Ga.  60.  111. 
Coughlin  V.  People,  144  111.  140,  33  N. 
E.  1,  19  L.  R.  A.  57;  Spies  v.  People, 
122  111.  1,  12  N.  E.  865,  17  N.  E.  898, 
3  Am.  St.  Rep.  320.  Mont.— Territory 
V.  Bryson,  9  Mont.  32,  22  Pac.  147. 
Ohio.— McHugh  v.  State,  42  Ohio  St. 
154.  Utah.— People  v.  Thielde,  11  Utah 
241,  39  Pac.  837. 

fa]  But  see  contra  Eason  v.  State, 
6  Baxt.  (Tenn.)  466,  where  it  is  said 
on  pp.  476,  477,  478:  "It  is  little  else 
than  a  mockery  to  try  the  competency 
of  a  juror  by  asking  if  he  has  formed 
and  expressed  his  opinion  of  the  guilt 
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statntG  which  provides  that  n  pre-existing  opinion  shall  not  disqualify 
a  juror  if  the  court  shall  be  satisfied  from  his  examination  or  other 
evidence  that  he  will  render  an  impartial  verdict  in  the  cause.®"  The 
legislature  may  likewise  provide  that  if  the  offense  charged  be  punish- 
ahle  with  death,  any  person  entertaining  such  conscientious  opinions 
as  would  preclude  him  from  voting  for  such  penalty,  shall  be  dis- 
qualified to  serve  as  a  juror  in  such  case.^ 

e.  Impmicling  Jury  and  ChaUcnrfcs.  —  It  is  competent  for  the  leg- 
islature to  point  out  the  mode  of  impaneling  juries,  and  the  proceed- 
ings of  the  common  law  in  procuring  a  jury  may  be  changed  by  and 
are  subject  to  statutory  regulations.-  Hence,  statutes  regulating  the 
exercise  of  tlie  right  of  peremptory  challenges  are  not  unconstitutional  ^ 
The  legislature  may  diminish  the  number  of  peremptory  challenges  al- 
lowed a  defendant  in  criminal  cases.^  And  a  statute  conferring  upon 
the  state  the  right  to  the  same  number  of  peremptory  challenges  as 


or  iunoeenee  of  the  accused,  and  when 
ho  answers  that  he  has  upon  having 
h.'ard  or  read  the  facts,  then  to  take 
him  as  an  impartial  juror,  upon  his 
belief  that  he  can  divest  himself  of 
his  convictions  and  render  £.  fair  and 
impartial  verdict.  A  prisoner  whose 
life  or  liberty  is  submitted  to  a  jury 
composed  of  such  men,  cannot  be  said 
to  have  a  fair  trial  by  an  impartial 
jury.  We  hold  that  an  impartial  juror 
is  one  who  enters  the  box  indifferent 
between  the  parties,  indifferent  in 
feeling    and    in    opinion." 

99.  Colo. — Jones  r.  People,  2  Colo. 
.351.  Ind.— Stout  r.  State,  90  Ind.  1. 
N.  y.— Stokes  V.  People,  5:5  N.  Y.  16-1, 
13  Am.  Ecp.  492.  Ohio.— Cooper  v. 
State,  16  Ohio  St.  328. 

[a]  A  statute  taking  away  the 
challenge  for  implied  hias  on  the  ground 
that  a  juror  has  forme<l  or  expressed 
an  opinion  as  to  the  guilt  of  the  ac- 
cused is  not  unconstitutional.  People 
r.  Ah  Lee  Doon,  97  Cal.  171,  31  Pac. 
933. 

1.  Greenley   r.   State,   fiO  Tnd.   141. 

I" a]  And  a  constitutional  provision 
which  gives  the  jury  the  discretion,  in 
cases  of  capital  felonies,  of  substitut- 
ing imprisonment  for  life  for  the  pen- 
alty of  death,  does  not  abrogate  the 
statute  which  makes  conscientious 
scruples  as  to  the  death  penalty  a  dis- 
qualification in  a  juror.  Caldwell  v. 
State,   41   Tex.  86. 

2.  State  V.  McClear,  11  Nev.  39. 
[a]     While    "the    constitution    must 

be  construed  to  have  adopted  the  gen- 
erous privilege  of  the  common  law  trial 
by    jury   in    its    essential    elements,   it 


reasonably  follows,  that  whatever  was 
an  accidental  and  not  an  absolute  part 
of  that  institution,  the  mere  super- 
fluous forms  and  complicated  proceed- 
ings of  the  English  courts,  is  not  neces- 
sarily included  to  have  been  guaran- 
teed in  the  right,  by  .  .  .  the  consti- 
tution. It  was  therefore  competent  for 
legislation  to  point  out  the  mode  of 
impaneling  juries,  .  .  .,  so  long  as 
it  did  not  intermeddle  with  the  con- 
stituents of  those  bodies."  Bowling 
V.  State,  0  Smed.  &  M.    (Miss.)    664. 

3.  U.  S.— Kohl  r.  Lehlback,  160  U. 
S.  293,  16  Sup.  Ct.  304,  40  L.  ed.  432. 
Cal. — People  v.  Ah  Lee  Doon,  97  Cal. 
171,  31  Pac.  933.  Qa.— Boon  v.  State, 
1  Ga.  618. 

4.  State  r.  Wyse,  32  S.  C.  45,  10 
S.  E.  612. 

[a]  A  statute  limiting  the  number 
of  peremptory  challenges  in  capital 
cases  to  twelve  is  not  unconstitutional 
even  though  at  common  law,  in  capital 
cases,  the  prisoner  could  challenge 
thirty-five  peremptorily.  "The  jurors 
should  be  as  impartial  and  independent 
as  the  lot  of  humanity  will  admit,  and 
be  allowed  to  judge  upon  the  matter 
submitted  to  them  freely  and  without 
fear  or  favor.  Such  is  the  trial  by 
jury,  guaranteed  hy  the  constitution, 
and  originally  secured  by  the  magna 
charta  of  England.  Any  legislation, 
tlierefore,  which  merely  points  out  the 
mode  of  arriving  at  this  object,  but 
does  not  rob  it  of  any  of  its  essential 
ingredients,  cannot  he  considered  an 
inifringement  of  the  right."  Dowling 
f.  State,  5  Smed.  &  M.'   (Miss.)   664. 
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allowed  to  defendant  is  not  in  conflict  with  the  constitutional  provision 
securing  to  the  accused  a  trial  by  jury.^  But  it  is  not  within  the  power 
of  the  legislature  to  deprive  a  person  accused  of  crime  of  the  right  to 
challenge  a  juror  for  actual  bias." 

f.  Statutes  as  to  Demand  and  Waiver.  —  The  legislature  may  con- 
stitutionally prescribe  when'  and  how**  a  trial  by  jury  may  be  de- 
manded. The  legislature  likewise  may  provide  that  a  jury  fee  shall 
be  deposited  by  the  party  demanding  a  trial  by  jury,^  and  that  such 
fee  shall  be  taxed  as  costs."    And  a  statute  requiring  of  a  defendant 


5.  State  V.  Wilson,  48  N.  H.  398; 
Hartzell   v.   Com.,  40   Pa.  462. 

[a]  "A  very  different  question 
would  be  presented  by  a  statute  allow- 
ing the  state  so  many  peremptory  chal- 
lenges as  to  give  the  state  an  unfair 
advantage  .  .  .,  or  to  make  it  very 
difficult  to  obtain  a  jury  at  all.  The 
obvious  purpose  and  tendency  of  the 
present  statute  is  to  secure  a  fair  trial 
to  both  parties.  Whatever  tends  to 
this  end  and  no  more  'surely  takes 
away  no  right.'  "  State  v.  Wilson,  48 
N.    H.    398. 

6.  State  V.  McClear,  11  Nev.  39. 

7.  Ward  v.  Lemon  &  McCabe,  3  Ariz. 
219,  73  Pac.  443;  Nichols  v.  Cherry,  22 
Utah  1,  60  Pac.  1103.  See  infra,  II, 
F,  2,  b. 

8.  Travis  v.  Louisville  &  N.  E.  K. 
Co.,  9  Lea  (Tenn.)  231.  See  infra, 
II,  F,  2. 

[a]  The  "question  as  to  how,  when, 
and  where  such  demand  shall  be  made 
are  within  the  province  of  the  legis- 
lature to  determine,  because  upon  any 
subject  as  to  which  there  is  no  con- 
stitutional restraint,  or,  as  to  which 
the  paramount  law  does  not  speak,  the 
legislature  may  legislate."  State  ex 
rel.  Nichols  v.  Cherry,  22  Utah  1,  60 
Pac.  1103. 

[b]  And  the  requirement  of  notice 
does  not  deprive  a  party  "of  his  right 
to  a  trial  by  jury,  but  regulates  the 
mode  in  which  this  right  shall  be  en- 
joyed and  used.  It  requires  a  party 
to  use  reasonable  diligence  in  electing 
whether  he  will  exercise  his  right  to 
have  a  trial  by  jury.  If  he  fails  to 
file  a  notice  of  his  desire  to  insist 
upon  this  right,  he  waives  the  right." 
Foster  v.  Morse,  132  Mass.  354,  42  Am. 
Eep.  438. 

9.  Cal. — Lassen  County  Bank  v. 
Sherer,  108  Cal.  513,  41  Pac.  415; 
Conneau  V.  Geis,  73  Cal.  176,  14  Pac. 
580,  2  Am.  St.  Rep.  785.    Colo.— Venine 
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V.  Archibald,  3  Colo.  163.  Conn. — Beers 
V.  Beers,  4  Conn.  535,  10  Am.  Dec. 
186.  la. — Little  v.  McGuire,  43  Iowa 
447;  Adae  &  Co.  v.  Zangs,  41  Iowa 
536.  Me.— Randall  v.  Kehlor,  60  Me. 
37,  11  Am.  Rep.  169.  Minn. — Adams 
V.  Corriston,  7  Minn.  456.  Mo. — Vier- 
ling  V.  Stifel  Brewing  Co.,  15  Mo. 
App.  125.  N.  J. — Humphrey  v.  Eakley, 
72  N.  J.  L.  424,  60  Atl.  1097.  Wash. 
State  V.  Neterer,  33  Wash.  535,  74  Pac. 
668. 

[a]  "The  constitution  does  not 
guarantee  to  the  citizen  the  right  to 
litigate  without  expense,  but  simply 
protects  him  from  the  imposition  of 
such  terms  as  unreasonably  and  in- 
juriously interfere  with  his  right  to  a 
remedy  in  the  law,  or  impede  the  due 
administration  of  justice.  And  that  a 
party  who  demands  a  trial  by  jury, 
should  be  required  to  advance  a  small 
jury  fee,  whether  it  is  considered  as 
a  tax  on  litigation,  or  as  a  part  of 
the  expense  which  is  necessarily  in- 
curred in  his  behalf,  seems  no  more 
liable  to  a  constitutional  objection, 
than  is  the  requirement  that  the 
fees  of  the  clerk,  sheriff,  and 
other  officers,  shall  be  paid  in  advance 
when  demanded.  If  the  clause  in  the 
constitution  means  that  we  shall  be 
permitted  to  litigate  literally  'without 
price,'  there  is  an  end  to  all  fees,  from 
the  issuing  of  the  summons  to  the 
entry  of  satisfaction  of  the  judgment. ' ' 
Adams  v.  Corriston,  7  Minn.  456. 

[b]  A  statute  providing  for  a  trial 
by  a  jury  of  six,  unless  one  of  the  par- 
ties demands  a  jury  of  twelve,  in  which 
event  such  party  must  deposit  with 
the  clerk  an  amount  sufficient  to  pay 
the  additional  expenses  caused  there- 
by, is  not  in  conflict  with  the  con- 
stitution. Conners  v.  Burlington,  C.  R. 
&  N.  Ry.  Co.,  74  Iowa  383,  37  N.  W. 
966. 

10.     Little  V.  McGuire,  43  Iowa  447; 
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demanding  n  trial  hy  jury  to  furnish  bail  for  his  appearance  on  such 
trial  is  not  uneoiistitutioual.'^ 

The  legislature  may  provide  that  in  certain  eases  a  jury  may  be 
waived/^  and  prescribe  the  mode  of  waivinj?  trial  by  jury.^''  And  even 
in  a  criminal  ease  the  legislature  may  constitutionally  require  the  ac- 
cused to  exercise  his  option  to  be  tried  with  or  without  a  jury/^  though 
it  has  been  held  to  the  contrary,  that  a  statute  requiring  a  demand  by 
the  accused  to  prevent  a  waiver  is  unconstitutional/^ 


Adae  &  Co.  r.  Zangs,  41  Iowa  536; 
Randall  v.  Kehlor,  60  Me.  37,  11  Am. 
Kep.  169. 

[a]  Compare  Necly  r.  State,  4  Baxt. 
(Tenn.)  174,  holding  that  a  statute  tax- 
ing the  fees  of  jurors  as  costs  on  the 
losing  party  is  unconstitutional.  It  is 
said  there:  "If  they  (jurors)  find  for 
the  solvent  party,  their  compensation 
is  taxed  against  the  insolvent  man  and 
is  lost,  except  when  the  suit  is  brought 
in  forma  pauperis.  .  .  .  Can  it  be  said 
that  the  right  of  trial  by  jury  remains 
inviolate  in  such  cases?  And  yet  such 
is  the  condition  in  which  the  rights  of 
parties  are  placed  by  the  provisions  of 
the  statute."  And  see  also  to  the 
same  effect,  Gribble  v.  Wilson,  101 
Tenn.  612,  49  S.  W.  736. 

[b]  A  s'-trtute  requiring  a  "bond 
with  surety,  to  pay  the  costs,  is  con- 
stitutional. Miller  ;•.  Lampson,  66 
Conn.  432,  34  Atl.  79;  Barkwell  V. 
Chatterton,  4  Wyo.  307,  33  Pac.  940. 

11.  In  re  Kinsel,  64  Kan.  1,  67  Pac. 
634,  56  L.  K.  A.  475.  See  infra,  II, 
F,  2. 

[a]  Under  such  statute,  if  "a  de- 
fendant demands  a  jury  but  is  unable 
to  give  bail  for  his  appearance  at  the 
ensuing  jury  term  he  stands  committed, 
but  is  none  the  less  entitled  to  be 
tried  by  a  jury  in  accordance  with  his 
demand  when  such  jury  term  is  held." 
Howard  v.  State,  128' Ala.  43,  29  So, 
5S0. 

12.  U.  S.— Schick  r.  United  States, 
195  U.  S.  65,  24  Sup.  Ct.  826,  49  L. 
ed.  99.  Ala.— Connelly  r.  State,  60  Ala. 
89,  31  Am.  Rep.  34;  Ireland  r.  State, 
n  Ala.  App.  155,  65  So.  443.  Ark. 
Warwick  r.  State,  47  Ark.  568,  2  S. 
W.  .335.  Conn.— State  r.  Wordcn,  46 
Conn.  349,  33  Am.  Rep.  27.  Ga.— Moore 
f.  State,  124  Ga.  30,  52  S.  E.  81.  lU. 
Brewster  r.  People,  183  111.  143.  n.o  N. 
E.  640.  Ind.— :\hirphv  r.  State,  !)7  Ind. 
579.  Kan.— State  r."  Wells,  69  Kan. 
792,  77  Pac.  547.  La.— State  v.  Rob- 
inson, 43  La.  Ann.  383,  S  So.  937.  Mich. 


Ward  V.  People,  30  Mich.  116.  N.  H. 
State  r.  Almy,  67  N.  11.  274,  28  Atl. 
372,  22  L.  R.  A.  744.  N.  J.— Edwards 
r.  State,  45  N.  J.  L.  419.  P.  R.— Peo- 
ple r.  Sutton,  17  Porto  Rico  327.  Tex. 
Otto  V.  State  (Tex.  Crim.),  87  S.  W. 
098.  Wis.— 7;i  re  Staff,  63  Wis.  285, 
2.-.  N.  W.  rj87,  53  Am.  Rep.  285. 

As  to  waiver,  see  infra,  II,  F,  4. 

13.  Mass. — Foster  v.  Morse,  132 
Mass.  354,  42  Am.  Rep.  438.  N.  Y. 
Moot  f.  Moot,  214  N.  Y.  204,  108 
N.  E.  424.  Ohio.— Springfield  R.  Co. 
V.  Western  Constr.  Co.,  49  Ohio  St. 
681,  32  N.  E.  961.  Tenn.— Garrison  f. 
Hollins,  Burton   &   Co.,   2   Lea   6S4. 

As  to  mode  of  waiver,  sec  infra, 
II    F    4    b. 

14.'  Dillingham  r.  State,  5  Ohio  St. 
280. 

As  to  waiver  in  criminal  cases  by 
failure  to  demand,  see  infra,  II,  F,  4, 
b,    (II). 

[a]  "The  provision  of  the  consti- 
tution was  intended  to  limit  the  power 
of  the  legislature  .  .  .  and  prohibit 
it  from  depriving  the  accused  of  the 
ng-ht  to  have  a  jury  of  twelve  im- 
partial men  to  pass  on  his  guilt  or  in- 
nocence. That  right  still  exists;  all 
he  has  to  do  is  to  demand  a  jury  trial, 
and  the  law  awards  it  to  him;  but  if 
lie  will  not  demand  such  trial,  then  the 
Law  authorizes  the  judge  to  try  the 
issue.  .  .  .  The  accused  does  not  de- 
mand a  jury,  but  submits  to  be  tried 
by  the  court;  and  after  trial,  and  after 
he  is  found  guilty,  says,  'I  have  been 
deprived  of  my  right  of  jury  trial.' 
"Rut  who  deprived  him 'of  that  right? 
Surely,  not  the  court  nor  the  statute; 
he  has  clearly  waived  his  right,  and 
then  claims  that  the  law  is  uncon- 
stitutional and  void  because  it  per- 
mitted him  to  do  so.  We  are  of  opin- 
ion that  the  statute  deprived  him  of 
none  of  his  constitutional  rights,  and 
is  therefore  not  unconstitutional." 
Dailey  r.  State.  4  Ohio  St.  57. 

15.  Mansfield's  Case,  22  Pa.  Super. 
224. 
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£r.  Rcmilaiinq  Tleadina.  —  The  legislature  may  make  the  verifica- 
tion of  a  pleading  a  condition  precedent  to  the  right  of  demanding  a 
trial  by  jiiry.^^'  The  constitutional  guaranty  does  not  secure  the  de- 
fendant in  a*  criminal  action  a  trial  upon  such  pleadings  as  were  in  use 
at  the  time  of  the  adoption  of  the  constitution,  but  the  legislature  may 
prescribe  the  mode  of  pleading  certain  defenses.^^  And  a  statute  de- 
claring that  a  failure  of  defendant  to  plead  shall  be  deemed  equivalent 
to  a  plea  of  guilty  is  not  unconstitutional.^* 

h.  Eiiles  of  Evidence.  —  The  constitutional  guaranty  of  the  right 
to  trial  by  jury  generally  does  not  restrict  the  legislature  in  prescribing 
rules  of  evidence/^  and  the  legislature  has  the  power  to  declare  what 
shall  be  presumptive  evidence  of  any  fact.^"    But  in  some  jurisdictions 


16.  D.  C. — National  Metropolitan 
Bank  v.  Hitz,  1  MeArtluir  &  M.  198. 
Ga. — Dortic  v.  Lockwood,  61  Ga.  293. 
Miss. — Thigpen  r.  Mississippi  Cent.  K. 
Co.,  32  Miss.  347.  Pa.— Lawrance  v. 
Borm,  86  Pa.   225,  affidavit  of   defense. 

17.  Bennett  r.  State,  57  Wis.  69,  14 
N.  W.  912,  46   Am.  Eep.  26. 

[a]  A  statute  requiring  the  ac- 
cused to  plead  insanity  as  a  separate 
defense  is  not  unconstitutional,  al- 
tliough  at  common  law  and  according 
to  the  practice  at  the  time  of  the 
adoption  of  the  constitution  a  defend- 
ant under  a  plea  of  not  guilty  might 
give  in  evidence  any  fact  tending  to 
establish  his  innocence.  Bennett  v. 
State,  57  Wis.  69,  14  N.  W.  912,  46 
Am.    Eep.    26. 

18.  People  V.  King,  28   Cal.   265. 

[a]  "It  is  within  the  constitution- 
al power  of  the  legislature  to  provide 
that  the  court  shall  enter  a  plea  for 
the  defendant  when  he  stands  mute, 
or  that  such  standing  mute  shall  he 
taken  as  a  confession  of  the  truth  of 
the  indictment.  .  .  .  Such  a  provision 
in  no  way  deprives  the  defendant  or 
tends  to  deprive  him  of  his  constitu- 
tional right  to  a  trial  by  jury.  If 
.  .  .  the  defendant  is  adjudged  guilty 
without  the  verdict  of  a  jury  to  that 
effect,  and  punished,  such  result  is  not 
attributable  to  the  law,  but  to  the  wil- 
ful obstinacy  of  the  defendant."  Peo- 
ple V.  King,  28   Cal.  265. 

19.  Holmes  v.  Hunt,  122  Mass.  505, 
23  Am.  Rep.  381;  Floeck  v.  State,  34 
Tex.  Crim.  314,  30  S.  W.  794. 

fa]  "The  general  power  of  the 
legislature  to  prescribe  rules  of  evi- 
dence and  methods  of  proof  is  un- 
doubted. While  the  power  has  its  con- 
stitutional limitations,  it  is  not  easy 
to   define   precisely  what  they  are.     A 
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law  which  would  practically  shut  out 
the  evidence  of  a  party  and  thus  deny 
him  the  opportunity  for  a  trial  would 
substantially  deprive  him  of  due  pro- 
cess of  law.  .  .  .  But  so  long  as  the 
legislature,  in  prescribing  rules  of  evi- 
dence, in  either  civil  or  criminal  cases, 
leaves  a  party  a  fair  opportunity  to 
make  his  defense  and  to  submit  all 
the  facts  to  the  jury  to  be  weighed 
by  them,  upon  evidence  legitimately 
bearing  upon  them,  it  is  difficult  to 
perceive  how  its  acts  can  be  assailed 
upon  constitutional  grounds."  Board 
of  Comrs.  r.  Merchant,  103  N.  Y.  143, 
8  N.  E.  484,  57  Am.  Eep.  705. 

[b]  A  statute  providing  what  effect 
may  be  given  to  certain  evidence  in 
fixing  responsibility  for  injurious  re- 
sults of  intoxication  does  not  impair 
the  right  of  trial  by  jury.  Pleuler  V. 
State,  11  Neb.  547,  10  N.  W.  481. 

20.  Me.— State  v.  Hurley,  54  Me. 
562.  Mass. — Holmes  r.  Hunt,  122  Mass. 
505,  23  Am.  Eep.  381;  Com.  v.  Wil- 
liams, 6  Gray  1.  Mo. — State  v.  Buck, 
120  Mo.  479,  25  S.  W.  573.  N.  Y. 
Howard   v.   Moot,  64   N.  Y.   262. 

[a]  "It  cannot  be  true  that  a 
declaration  by  the  legislature  .  .  . 
that  proof  of  certain  facts  is  prima 
facie  or  presumptive  evidence  of  one 
ingredient  of  an  offense — as,  of  guilty 
intent — is  an  invasion  of  the  peculiar 
province  of  the  jury,  or  an  impairment 
of  the  defendant's  sacred  right  of 
jury  trial.  In  every  case  the  defend- 
nnt  is  entitled  to  trial  by  an  impar- 
tial jury,  and  to  the  benefit  of  a  pre- 
sumption of  innocence,  but  that  right 
;ind  that  presumption  can  no  more  pre- 
clude a  presumption  of  guilty  intent 
from  sufficient  proof  adduced  than 
they  can  preclude  the  introduction  of 
proof  altogether."     State   v.   Yardley, 
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statutes  making  an  auditor's  report  prima  facie  evidence  of  the  facts 
established  thereby  have  been  held  unconstitutional.^' 

i.  Compuhory  Reference.  —  The  constitutional  guaranty  of  the 
right  to  trial  by  jury  does  not  prohibit  the  enactment  of  a  statute  pro- 
vicling  for  a  compulsory  reference  in  cases  where  such  right  existed 
before,  and  such  statute  does  not  contravene  a  constitutional  provision 
preserving  inviolate  the  right  of  trial  by  jury,--  but  where  the  right  of 


95  Tenn.  546,  32  S.  W,  481,  34  L.  R. 
A.    656. 

[]i|  A  statute  providing  that  the 
drinking  of  liquors  upon  the  premises 
of  the  person  charpjed  with  illegal  sale 
of  liquors  shall  he  prima  facie  evi- 
dence of  such  sale  is  not  unconstitu- 
tional. Board  of  Comrs.  r.  Merchant, 
103  N.  Y.  143,  8  N.  E.  484,  57  Am. 
Rep.   705. 

[c]  And  a  statute  providing  that 
the  keeping  of  intoxicating  liquors 
shall  be  prima  facie  evidence  that  they 
are  kejit  for  sale  contrary  to  law  does 
not  violate  the  constitutional  guaranty 
of  trial  bv  jury.  Ex  parte  Woodward, 
181  Ala.  97,  61  So.  295. 

[d]  A  statute  making  the  report  of 
the  Interstate  Commerce  Commission 
prima  facie  evidence  of  the  facts 
therein  stated  is  not  inconsistent  with 
the  constitutional  right  of  trial  by 
jury.  "This  provision  only  estab- 
lishes a  rebuttable  presumption.  It 
cuts  off  no  defense,  interposes  no  ob- 
stacle to  a  full  coutestation  of  all  the 
issues,  and  takes  no  question  of  fact 
from  either  court  or  jury.  At  most, 
therefore,  it  is  merely  a  rule  of  evi- 
dence. It  does  not  abridge  the  right 
of  trial  by  jury,  or  take  away  any 
of  its  incidents."  Meeker  Co.  r.  Le- 
high Vallev  R.  R.,  236  U.  S.  412,  35 
Sup.   Ct.   328,   59  L.  ed.   644. 

21.  Plimpton  v.  Town  of  Somerset, 
33  Vt.  283.  See  also  King  r.  Hopkins, 
57  N.  H.  334,  holding  that  a  statute 
providing  that  "the  report  of  the 
referee  shall  be  evidence  of  all  the 
facts  stated  therein,  subject  to  be  im- 
peached" is  unconstitutional  and  void. 

[a]  In  Francis  r.  Baker.  11  R.  1. 
103,  23  Am.  Rep.  424,  the  court  said 
on  p.  109:  "The  question  is,  whether 
the  right  of  trial  by  jury  under  the 
act  is  the  same  as  it  was  prior  to 
the  act — whether  it  remains  inviolate. 
The  right  of  trial  by  jury  is  the  right 
to  have  a  jury  hear  and  decide  upon 
evidence  the  issues  of  fact  whi(di  they 
are    empaneled    to    try.     Is     not     this 


right  impaired  if  the  jury  is  required 
to  decide,  without  hearing  the  evi- 
dence, it  may  be,  according  to  the 
report  of  an  auditor;  or,  in  case  the 
evidence  is  submitted,  is  still  required 
to  decide  according  to  such  report, 
unless  the  evidence  against  it  is  clear 
enough  to  convince  them  that  it  is 
probably  erroneous,  and  even  though, 
independently  of  such  report,  it  might 
decide  the  case  another  way  ?  We  are 
eonstraine<l  to  the  conclusion  that  the 
right  is  impaired  or  violated  when  the 
minds  of  the  jury  are  or  may  be  so 
trammelled  and  controlled." 

22.  Mo. — Tinslev  v.  Kemrv,  170  Mo. 
310,  70  S.  W.  691;  Creve  "Cdeur  Co. 
r.  Tamm,  138  Mo.  385,  39  S.  W.  791. 
N.  Y.— Steek  r.  Colorado  F.  &  I.  Co., 
142  N.  Y.  236,  73  N.  E.  1,  25  L.  R.  A. 
67;  Lee  v.  Tillotson,  24  Wend.  337. 
N.  D.— Smith  r.  Kunert,  17  N.  D.  120, 
115  N.  W.  76.  Ore.— Salem  Traction 
Co.  V.  Anson,  41  Ore.  562,  67  Pac.  1015, 
69  Pac.  675;  ^McDonald  r.  American 
IVtortg.  Co.,  17  Ore.  626,  21  Pac.  883; 
Tribou  v.  Strowbriilge,  7  Ore.  156. 
Wis. — Countv  Board  of  Supervisors  f. 
Dunning,  20"Wis.  210;  Mead  v.  Walker, 
17   Wis.  189. 

[a]  "It  is  contended  that  the  con- 
stitution provides  that  the  right  of 
trial  by  jury  shall  forever  remain  in- 
violate, and  that  this  action  being  an 
action  at  law,  the  defendant  had  the 
right  to  have  the  questions  of  fact 
involved  therein  tried  by  a  jury;  that 
if  our  statute  providing  for  the  refer- 
ence of  cases  is  to  be  construed  to 
include  actions  at  law,  the  statute  it- 
self would  be  unconstitutional  and 
void.  Our  statute  provides  that  the 
court  in  which  a  cause  is  pending,  may 
on  the  application  of  either  party, 
direct  a  reference  where  the  trial  of 
an  issue  of  fact  shall  require  the 
examination  of  a  long  account.  .  .  . 
This  statute  has  been  in  force  in  this 
state  for  at  least  thirty  years,  twenty 
years  before  the  adoption  of  our  pres- 
ent constitution.     It  is  not   to  be  pre- 
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compulsory  rcforonce  did  not  exist  prior  to  the  adoption  of  the  consti- 
tution a  statute  providing  for  sueh  reference  violates  the  constitutional 
guaranty  of  trial  by  jury.-'* 

j.  Trial  of  Separate  Issues.  —  A  statute  permitting  separate  trials 
of  separate  issues  before  different  juries  does  not  impair  the  constitu- 
tional right  of  trial  by  jury.-"  Nor  does  a  statute  providing  for  separ- 
ate verdicts  upon  the  separate  issues  required  to  be  made  on  the  plead- 
ings impair  the  right  to  trial  by  jury.-° 

k.  Nonsuit.  —  So  too,  statutes  authorizing  the  trial  court  to  non- 
suit the  plaintiff  do  not  violate  the  constitutional  guaranty  of  the  right 
to  trial  by  jury.-^ 


sumed  that  the  provision  of  the  con- 
stitution relied  on,  was  intended  to 
change  the  law  as  it  then  existed  and 
had  been  practiced  on  in  the  state  for 
a  quarter  of  a  century;  the  object  of 
the  framers  of  the  constitution  must 
have  been  to  preserve  the  right  of  trial 
by  jury,  as  it  then  existed  and  had 
been  practiced  in  the  state  and  not  to 
establish  a  new  rule  of  practice  on 
that  subject."  Edwardson  v.  Gam- 
hart,  56   Mo.   81. 

In  accounting  cases,  see  infra,  II, 
E,  4,  j. 

23.  Cal.— Grim  v.  Norris,  19  Gal.  140, 
79  Am.  Dec.  206.  Fla.— McMillan  v. 
Wiley,  45  Fla.  487,  33  So.  993.  Minn. 
Nordeen  v.  Buck,  79  Minn.  352,  82  N. 
W.  644;  St.  Paul  &  S.  C.  R.  Co.  v. 
Gardner,  19  Minn,  132,  18  Am.  Rep. 
334.  Vt. — Hall  v.  Armstrong,  65  Vt. 
421,  26  Atl.  592,  20  L.  R.  A.  366; 
Plimpton  V.  Town  of  Somerset,  33  Vt. 
283. 

[a]  In  Actions  Involving  Long  Ac- 
counts.— (1)  Where  at  the  time  of  the 
adoption  of  the  constitution  the  power 
to  order  a  compulsory  reference  was 
confined  to  cases  founded  on  contract 
involving  the  examination  of  long  ac- 
counts, the  statute  cannot  confer  such 
right  in  any  other  causes.  Townsend 
V.  Hendricks,  40  How.  Pr.  (N.  Y.)  143. 
Compare  Grim  v.  Norris,  19  Cal.  140, 
79  Am.  Dec.  206.  (2)  A  statute 
authorizing  a  reference  without  the 
consent  of  the  parties  in  any  case 
where  the  examination  of  a  long  ac- 
count is  necessary  "must  be  construed 
as  applying  only  to  those  cases  in 
which  a  trial  by  jury  is  not  secured 
to  the  parties,  in  order  to  avoid  a  con- 
flict with  that  provision  of  the  con- 
stitution guaranteeing  that  right." 
Smith  Co.  V.  Bryce,  17  S.  C.  538. 

24.  Smith  v.  Western  Pac.  Ry.  Co., 
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203  N.  Y.  499,  96  N.  E.  1106,  Ann. 
Cas.  1913B,  264,  40  L.  R.  A.  (N.  S.) 
137. 

[a]  "Every  issue  is  submitted  to 
the  verdict  of  a  jury.  This  is  the  sub- 
stance of  the  right.  As  a  matter  of 
convenience  the  court  may  order  some 
issues  to  be  tried  before  others  are 
taken  up.  This  is  a  matter  of  pro- 
cedure and  detail.  The  constitution 
does  not  provide,  and  there  should  not 
be  interpolated  into  it  a  provision, 
that  all  ■  of  the  issues,  even  though 
completely  separate  and  distinct,  must 
be  tried  at  one  and  the  same  time." 
Smith  V.  Western  Pac.  Ry.  Co.,  203 
N.  Y.  499,  96  N.  E.  1106,  Ann.  Cas. 
1913B,   264,   40   L.    R.   A.    (N.    S.)    137. 

25.  Schissler  v.  State,  122  Wis.  365, 
99  N.  W.  593. 

[a]  Plea  of  Insanity  Tried  First. 
A  statute  requiring  the  jury  to  first 
dispose  of  a  plea  of  insanity  does  not 
impair  the  right  of  trial  by  jury.  Ben- 
nett V.  State,  57  Wis.  69,  14  N.  W.  912, 
46   Am.  Rep.  26. 

26.  Ga.^ — Price  v.  Central  Ry.  Co., 
124  Ga.  899,  53  S.  E.  455;  Tilley  v. 
Cox,  119  Ga.  867,  47  S.  E.  219.  lU. 
Mallen  v.  Langworthy,  70  111.  App. 
376.  Ky. — Morris'  Admr.  v.  Louisville 
&  N.  R.  Co.,  22  Ky.  L.  Rep.  1593,  61 
S.  W.  41.  Me.— Perley  v.  Little,  3  Me. 
97.  Pa. — Munn  v.  Mayor  of  Pitts- 
burgh 40  Pa.  364.  Tenn.— Hopkins  v. 
Nashville,  C.  &  St.  L.  R.  R.,  96  Tenn. 
409,   34   S.   W.    1029,   32   L.   R.    A.   354. 

[a]  Not  applicable  to  Questions  of 
Law. — "The  clause  in  the  constitution, 
which  provides  that  the  trial  by  jury 
shall  remain  inviolate,  presents  no  ob- 
stacle to  this  legislation.  Its  object 
is  simply  to  preserve  a  jury  trial  in 
questions  of  fact,  and  it  does  not  re- 
late to  questions  of  law  with  the 
court.   ...   If  all  the  facts,  claimed 
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1.  Fixincf  Pnmsluyrent.  —  Tlio  logislature  may  authorize  tho  court 
to  fix  tho  punishiiicnt  oven  tliouf^h  at  the  time  of  the  adoption  of  the 
constitution  the  punishment  was  assessed  by  the  jury.-^  And  a  statute 
authorizing  the  court  to  determine  the  degree  of  crime  upon  a  plea  of 
guilty  does  not  violate  the  constitutional  right  of  trial  by  jury.^^  Nor 
does  a  statute  providing  for  increased  punishment  of  habitual  crim- 
inals impair  the  right  to  trial  by  jury.-" 

m.  Setting  Aside  Verdicts.  —  Statutes  authorizing  courts  to  set 
aside  verdicts  and  grant  new  trials  do  not  violate  the  constitutional 
guaranty  of  trial  by  jury.^°  And  the  legislature  may  empower  an 
appellate  court  to  affirm  a  judgment  under  the  condition  that  the  part- 
ies consent  to  a  reduction  of  the  amount  awarded  by  the  verdict,^^ 
So  too,  it  is  within  the  legislative  power  to  provide  that  not  more  than 
two  new  trials  shall  be  granted  to  any  party  upon  trial  by  jury,^-  In 
some  jurisdictions  it  is  held  to  be  competent  for  the  legislature  to  pro- 
vide for  an  entry  of  judgment  by  an  appellate  court  in  favor  of  the 


to  be  proved  by  the  evidence  of  tho 
plaintiff,  cannot,  if  true,  make  a  prima 
facie  case  for  him,  it  would  be  worse 
than  idle  to  proceed  further  with  the 
trial;  since  no  verdict  could  be  ren- 
dered in  his  favor,  which  could  be  re- 
tained. It  is  no  uncommon  thing  to 
raise  a  question  of  tho  sufficiency  of 
evidence  upon  demurrer  to  evidence, 
wherever  the  court  will  give  its  con- 
sent, as  the  readiest  way  to  end  the 
trial,  and  this  is  not  a  violation  of 
the  constitution.  .  .  .  Besides,  this 
mode  of  trying  a  question  of  law,  had 
always  been  practiced  at  the  common 
law,  and  was  familiarly  known  to  the 
men  who  framed  our  constitution;  and 
it  is  not  to  be  believed,  that  they 
meant,  by  this  clause  in  the  coijstitu- 
tion,  to  restrict  the  courts  and  the 
legislature  itself,  in  relation  to  this 
ancient  practice."  Naugatuek  K.  Co. 
V.  Waterbury  Co.,  24  Conn.  468. 

27.  George  v.  People,  167  111.  447, 
47  N.  E.  741;  State  v.  Hamey,  168  Mo. 
167,  67  S.  W.  620,  57  L.  R.  A.  846. 

[a]  "Our  statute,  it  is  true,  .  .  . 
has  heretofore  provided  that  the  jury 
shall  in  their  verdict  name  the  pun- 
ishment to  be  inflicted.  But  the  con- 
stitution makes  no  such  requirement; 
and  that  which  the  statute  has  done 
the  statute  may  undo,  provided  it  re- 
main within  the  bounds  fixed  by  the 
constitution."  Skolton  r.  State,  149 
Ind.  641,  49  N.  E.  901. 

28.  Hallinger  v.  Davis,  146  U.  S. 
314,  13  Sup.  Ct.  105,  36  L.  ed.  986; 
People  V.  Chew  Lan  Ong,  141  Cal.  550, 
75  Pac.  189,  99  Am.  St.  Rep.  88;  Peo- 


ple   r.    Lennox,    67    Oal.    113,    7    Pac. 
260. 

[a]  "The  proceeding  to  determine 
the  degree  of  the  crime  of  murder  after 
a  plea  of  guilty  is  not  a  trial.  No 
issue  was  joined  upon  which  there 
could  be  a  trial.  There  is  no  provision 
of  the  constitution  .  .  .  which  pre- 
vents a  defendant  from  pleading  guilty 
instead  of  having  a  trial  by  jury.  If 
he  elects  to  plead  guilty  to  the  indict- 
ment, the  provision  of  the  statute  for 
determining  the  degree  of  the  guilt,  for 
the  purpose  of  fixing  the  punishment, 
does  not  deprive  him  of  any  right  of 
trial  by  jury."  People  v.  Noll,  20  Cal. 
164. 

29.  U.  S. — McDonald  v.  Massachu- 
setts, 180  U.  S.  311,  21  Sup.  Ct.  389, 
45  L.  ed.  542.  N.  Y.— People  r.  Mc- 
Carthv,  45  How.  Pr.  97.  R.  I.— State 
r.  Flvnn,  16  R.  I.  10,  11  Atl.  170. 
Wash.— State  v.  Le  Pitre,  54  Wash. 
166,   103  Pac.  27. 

30.  Cal. — In  re  Bainbridge's  Estate, 
169  Cal.  166,  146  Pac.  427;  Ingraham 
V.  Weidler,  139  Cal.  588,  73  Pac.  415. 
Mass. — Pierson  v.  Boston  Elev.  Rv.  Co., 
191  Mass.  223,  77  N.  E.  769.  N.  Y. 
Scrwer  v.  Serwer,  71  App.  Div.  415, 
75  N.  Y.  Supp.  842,  Pa.— Smith  v. 
Times  Pub.  Co.,  178  Pa.  481,  36  Atl. 
296,  35  L.  R.  A.  819. 

31.  Et  parte  Steverson,  177  Ala. 
384,  58  So.  992;  Texas  &  N.  O.  R. 
Co.  V.  Syfan,  91  Tex.  562,  44  S.  W. 
1064. 

32.  Mathews  V.  Tripp,  12  R.  I.  256; 
East  Tennessee,  V.  &  G.  Rv.  Co.  v. 
Mahoney,  89  Tenn.  311,   15  s'.  W.  652. 

Vol.  XVI 


876 


JURIES  AND  JURORS 


party  against  whom  the  vordiet  was  rendered,''^  bnt  a  difppront  view  is 
luaintained  by  the  federal  courts.^* 

E.  ExTEXT  OF  Right.  —  1.  Persons  Entitled  Thereto. —  The 
constitutional  guaranty  of  the  right  to  trial  l)y  jury  applying  to  all 
parties  to  an  action  includes  intervenors.^^  It  does  not,  however,  ex- 
tend to  the  state,^''  nor  to  municipal  corporations,"  though  it  may  be 
extended  to  them  by  express  statute.=^^ 

2.  As  Dependent  Upon  Arconnt  in  Controversy.  —  The  right  to 
trial  by  jury  generally  is  preserved  inviolate  hy  the  constitution  in  all 
actions  in  which  it  theretofore  existed,  without  regard  to  the  amount 


33.  Amer  "W,  &  V.  Co.  v.  Fayette  L. 
Co.,  57  Pa.  Super.  608. 

[a]  "The  statute  simply  permits 
that  to  be  done  by  this  court  which 
ought  to  have  been  done  at  the  trial. 
...  It  does  not  disturb  the  plain 
boundary  between  fact  which  a  jury 
must  determine  and  law  which  the 
court  must  rule.  It  permits  the  right 
ruling  to  be  given  at  a  time  later  than 
that  at  which  it  should  have  been 
made."  Bothwell  v.  Boston  El.  R.  Co., 
215  Mass.  467,  102  N.  E.  665,  Ann. 
Cas.  1914D,  275. 

34.  Union  Pac.  R.  Co.  v.  United 
States,  219  Fed.  427,  134  C.  C.  A. 
325. 

[a]  "When  the  verdict  was  set 
aside  the  issues  of  fact  were  left  un- 
determined, and  until  they  should  be 
determined  anew  no  judgment  on  the 
merits  could  be  given.  The  new  de- 
termination, according  to  the  rules  of 
the  common  law,  could  be  had  only 
through  a  new  trial,  with  the  same 
right  to  a  jury  as  before.  Disregard- 
ing those  rules,  the  circuit  court  of 
appeals  itself  determined  the  facts, 
without  a  new  trial.  Thus,  it  assumed 
a  power  it  did  not  possess,  and  cut 
off  the  plaintiff's  right  to  have  the 
facts  settled  by  the  verdict  of  a  jury. ' ' 
Slocum  V.  New  York  Life  Ins.  Co.,  228 
U.  S.  364,  33  Sup.  Ct.  717,  57  L.  ed. 
879,  Ann.  Cas.  1914D,  1029. 

[b]  And  although  the  error  com- 
mitted by  the  trial  court  may  con- 
sist solely  in  its  refusal  to  direct  a 
verdict  in  favor  of  one  party,  yet 
after  a  verdict  wrongly  rendered  in 
favor  of  the  adverse  party,  the  only 
method  of  correcting  such  error  is  to 
order  a  new  trial.  Slocum  v.  New  York 
Life  Ins.  Co.,  228  U.  S.  364,  33  Sup. 
Ct.  523,  57  L.  ed.  879. 

35.  Cal. — McNeil  v.  Morgan,  157 
Cal.  373,  108  Pac.  69.    HI.— South  Park 
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Comrs.  V.  Phillips,  27  111.  App.  380. 
La. — Lacroix  v.  Menard,  3  Mart.  (N.  S.) 
339,  15  Am.  Dec.  161. 

36.  Harris  r.  Wood,  6  Mon.  (Ky.) 
641;  In  re  State  House,  etc.,  19  E.  I. 
326,  33   Atl.  448. 

[a]  In  Wooster  v.  Plymouth,  62 
N.  H.  193,  195,  200,  it  is  said  in  re- 
gard thereto:  "Its  entire  legal  sig- 
nificance is  the  immunity  which  every 
subject  finds  for  his  property,  liberty 
and  person  in  the  unanimous  verdict 
of  twelve  of  his  neighbors  and  equals. 
The  defense  of  the  public  rights  of 
the  sovereign  or  the  government  is  no 
part  of  the  protection  which  this  con- 
stitutional bulwark  was  intended  to 
afford." 

[b]  The  constitutional  provision  se- 
curing trial  by  jury  does  not  extend 
to  suits  against  the  government  as  they 
are  not  suits  at  common  law.  Auff- 
mordt  V.  Hedden,  137  U.  S.  310,  11 
Sup.  Ct.  103,  34  L.  ed.  674;  McElrath 
r.  United  States,  12  Ct.  CI.  (U.  S.) 
312. 

37.  Mass. — Stone  v.  Charlestown,  114 
Mass.  214.  N.  H.— Wooster  v.  Ply- 
mouth, 62  N.  H.  193.  N.  Y.— Dar- 
lington v.  New  York,  31  N.  Y.  164. 
Pa. — In  re  Dunmore's  Appeal,  52  Pa. 
374. 

[a]  "Municipal  corporations,  being 
creatures  of  the  legislative  power  and 
subordinate  parts  of  the  government 
of  the  state,  are  subject  to  the  legis- 
lative will  to  the  extent  that  it  may 
provide  for  the  appointment  of  a 
tribunal  for  the  adjustment  of  claims 
against  them  without  a  jury  trial." 
Cleveland  v.  Board  of  Jersey  City,  38 
N.  J.  L.  259. 

38.  la.— Kelsh  i:  Dyersville,  68  Iowa 
137,  26  N.  W.  38.  N.  H.— Wooster 
V.  Plymouth,  62  N.  H.  193.  R.  L 
In  re  State  House,  etc.,  19  R.  I.  326, 
33  Atl.  448. 
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in  controversy,^"  but  liy  the  fcdoral,^"  and  some  state  constitutions/^ 
the  risrht  to  trial  by  jury  is  made  dependent  upon  the  anioitnt  in  con- 
troversy.''^ 

3.  Courts  in  Which  May  Be  Exercised.  —  a.  Generally.  —  A  con- 
stitutional provisi(m  sceurinfr  the  ri^'ht  to  trial  by  jury  applies  only 
to  courts  ol"  record  proceeding;  in  accordance  with  the  coimnon  law.'''^ 
The  constitutional  puaranty  of  trial  by  jury  is  not  applicable  to  trials 
by  courts-martial,*'  though  a  proclamation  of  martial  law  by  a  gover- 
nor does  not  authorize  the  conviction  of  civilians  for  crime  without  a 
jury."*'  Nor  does  the  constitutional  provision  securing  the  right  to  trial 
by  jury,  as  a  ride,  apply  to  cases  of  maritime  jurisdiction.^'^ 

'  b.     In  Justice  Courts.  —  The  right  to  jury  trial  in  justice  courts  is 
treat^-d  elsewhere  in  this  work.^^ 

c.  In  Probate  Courts  and  Proceedings.  —  The  right  to  ti'ial  by  jury 
in  probJite  courts  and  proceedings  is  treated  elsewhere  in  this  work.^" 

4.  As  Dependent  Upon  Character  of  Action  and  Issues.  —  a.  In 
General.  —  The  right  to  trial  by  jury  depends  upon  tlie  eliaracter  of 
the  action  and  the  nature  of  the  issues  raised  by  the  pleadings."  Where 


39.  m.— Wliitoluirst  r.  Colecn,  53 
111.  247.  Minn. — Whallon  v.  Bancroft, 
4  Minn.  10!).  Wis. — Mead  v.  Walker, 
17  Wis.   189. 

40.  Parsons  f.  Bedford,  3  Pet.  (U. 
S.)  433,  7  L,  ed.  732;  Motte  c.  Ben- 
nett, 17  Fed.  Cas.  No.  9,884;  Miles 
V.  James,  Hempst.  98,  17  Fed.  Cas. 
No.  9,543a. 

41.  Ala. — T.ehman  r.  Hndmon,  79 
Ala.  5:]2;  Witherington  v.  Brantley,  18 
Ala.  197.  Md. — Capron  r.  Devries,  83 
Md.  220,  34  Atl.  251.  Mass.— Trees  v. 
Riishworth,  9  Gray  47.  N.  H. — Lee  v. 
Dow,  71  N.  H.  326,  51  Atl.  1072.  N.  J. 
Piaphael  v.  Lane,  56  N.  J.  L.  108,  28 
Atl.  421.  S.  C— Charleston  v.  Stelges, 
10  Rich.  L.  438.  Tex.— Davis  r.  Davis, 
34  Tex.  15. 

fa]  Interest  as  Affecting  Amount  in 
Controversy, — Where  the  original  claim 
of  plaintiff  was  for  a  less  sum  than 
required  by  the  constitution  in  order 
to  be  entitled  to  trial  by  jury,  such 
trial  nevertheless  is  projier,  where  the 
interest  during  the  pendency  of  the 
appeal  increased  the  amount  to  aiiove 
the  sum  prescribed  by  the  constitu- 
tion. IMcGrew  r.  Adams,  2  Stew.  (Ala.) 
502. 

42.  As  to  how  amount  in  contro- 
versy is  determined  goiierally,  see  the 
titles  "Jurisdiction;"  "United  States 
Coiurts." 

43.  111.— Ward  V.  Farwell,  97  111. 
593.     Mo. — Vaughn   v.   Scade,    30    Mo. 


600.  S.  0.— Comrs.  of  New  Town  Cut 
■V.  Seabrook,  2  Strobh.  5GU,  5G3. 

Only  in  cases  in  which  the  right  ex- 
isted at  common  law,  see  supra,  II,  A; 
11,  C,  ]. 

As  to  actions  in  equity,  see  infra, 
II,  E,  4,  c. 

44.  See  6  Standard  Proc.  116. 

45.  In  re  McDonald,  49  Mont.  454, 
143  Pac,  947,  Ann.  Cas.  1916A,  1166, 
L.  B.  A.  1915B,  9S8;  E.r  parte  Jones, 
71  W.  Va.  567,  77  S.  E.  1029,  Ann, 
Cas.  1914C,  31,  45  L.  E.  A.  (N.  S.) 
1030. 

46.  As  to  right  to  trial  by  jury  in 
admiralty,  see  1  Staxdakd  Proc.  538. 

47.  See  the  title  "Justices  of  the 
Peace." 

As  to  enlarging  jurisdiction  of  jus- 
tice's court  to  include  cases  triable  by 
jury,  see  supra,  II,  D,  3. 

48.  See  the  title  "Probate  Courts." 

49.  Cal,— Davis  v.  .ludson,  159  Cal. 
121,  113  Pac.  147,  lud.— Martin  v. 
Martin.  118  Ind.  227,  20  X.  E.  763. 
Kan. — Boani  r.  Cohen,  94  Kan.  42,  145 
Pac.  559.  Minn. — Hasev  v.  ]\IcMullen, 
109  ;Minn.  332,  123  N.  "w.  1078.  Mo, 
Minor  r.  Burton,  228  Mo.  558,  128  S, 
W.  964.  Neb.— Gandv  v.  Wiltse,  79 
Neb.  280,  112  N.  W,  569,  N.  Y, 
Schwartz  f.  Klar,  144  App,  Div.  37, 
12S   N.   Y.   Suiip.   830. 

[a]  The  character  of  the  suit  is 
"doiiendcnt  upon  the  issues  raised  by 
the  pleadings.  If  the  issues  thus  raised 
arc    such    as,   at    the    adoption    of    our 
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no  issues  of  fact  are  made  up  by  the  pleadings,  the  right  !o  trial  by 
jury  does  not  obtain.*''^ 

b.  In  Actions  at  Lav  Generally.  —  So  far  as  the  nature  of  the  action 
is  concerned  a  constitutional  provision  preserving  inviolate  the  right 
to  trial  by  jury,  generally  confirms  such  right  in  all  civil  actions  which 
were  cognizable  in  the  courts  of  law  and  in  which  a  jury  trial  was  a 
matter  of  right.^° 


constitution,  were  triable  before  a  jury, 
then  the  parties  ...  are  entitled  to 
a  jury,  but  if  the  issues  raised  by  the 
pleadings  were  not  triable  before  a 
jury  prior  to  the  adoption  of  the  con- 
stitution then  the  parties  are  not  en- 
titled to  a  jury."  Minor  t.  Burton,  228 
Mo.  558,  128   S.  W.  964. 

[b]  And  it  "is  not  the  label  affixed 
"by  the  pleader,  but  the  nature  and 
character  of  the  controversy,  that  de- 
termines whether  or  not  the  action  is 
legal  or  equitable.  .  .  .  The  prayer 
for  relief  is  not  conclusive."     Morton 

B.  &  T.  Co.  V.  Sodergren,  130  Minn. 
252,   153  N.   W.   527. 

[c]  "The  complaint  alone  does  not 
necessarily  determine  the  character  of 
the  issues,  whether  they  are  legal  or 
equitable,  or  the  mode  of  trial  to  which 
the  parties  are  entitled.  Those  are 
questions  which  must  be  determined 
from  an  examination  of  all  the  plead- 
ings in  the  case."  Southern  Ey.  v. 
Howell,  89  S.  C.  391,  71  S.  E.  972, 
Ann.  Cas.  1913A,  1070. 

[d]  Prayer  Not  Considered. — Where 
the  pleadings  show  an  action  at  law 
and  the  only  feature  of  the  pleadings 
indicating  that  equitable  relief  was 
sought  is  the  prayer  of  the  complaint, 
it  is  unnecessary  to  consider  the 
prayer  in  determining  the  nature  of 
the  action,  as  long  as  there  is  no  am- 
biguity in  the  bodv  of  the  pleading. 
Gandy  v.  Wiltse,  79  Neb.  280,  112  N. 
W.   569. 

491/2.  Ga.— Terry  v.  Drew,  143  Ga. 
473,  85  S.  E.  314;  Stewart  v.  Sholl,  99 
Ga.  534,  26  S.  E.  757;  Stansell  v.  Cor- 
ley,  81  Ga.  453,  8  S.  E.  868;  Mehring 
V.  Charles,  58  Ga.  377;  Lester  r.  Pied- 
mont &  Arlington  Ins.  Co.,  55  Ga.  475; 
Erambert  V.  Scarborough,  46  Ga.  398; 
Davidson  v.  Carter  &  Ritch,  9  Ga.  501. 
la. — Mann  V.  Howe,  9  Iowa  546.  Mo. 
Burnham  &  Co.  v.  Tillery,  85  Mo.  App. 
453.  N.  Y.— Wurster  v.  Armfield,  98 
App.  Div.  298,  90  N.  Y.  Supp.  699. 
N.   C. — Hockoday   1;.   Lawrence,    156   N. 

C.  319,  72  S.  E.  387.     K.  I.— Cambio  v. 
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Tbello,  32  E.  I.  307,  79  Atl.  789.  S.  C. 
State  ex  rel.  Lyon  v.  Palmetto  Bowling 
Club,  8.0  S.  C.  114,  61  S.  E.  209. 

[a]  Defendants  are  "not  entitled  to 
trial  by  jury  except  upon  a  plea  pre- 
senting issuable  facts  for  the  determina- 
tion of  a  jury.  If  the  plea  .  .  .  pre- 
sented no  meritorious  defense  to  the 
plaintiff's  action,  there  would  be  no 
right  which  could  be  preserved  by  the 
jury  trial,  and  therefore  no  right  to 
buch  trial."  Jester  v.  Bainbridge  State 
Bank,   4  Ga.  App.  469,  61   S.   E.  926. 

[b]  The  question  whether  or  not  a 
foreign  corporation  upon  which  service 
of  process  was  made  is  doing  business 
in  a  state,  "is  not  such  an  issue  of 
fact  as  entitles  the  plaintiff  to  a  jury 
trial  thereof  as  a  matter  of  right  under 
the  constitution  and  the  statute." 
Peper  Auto  Co.  v.  American  Sales  Co., 
180  Fed.  245. 

50.  U.  S. — Childs  V.  Missouri  Ey. 
Co.,  221  Fed.  219,  135  C.  C.  A.  629; 
Low  V.  United  States,  169  Fed.  86,  94 
C.  C.  A.  1.  Ark. — Louisiana,  etc.  R. 
Co.  V.  State,  75  Ark.  435,  88  S.  W. 
559;  Ashley  f.  Little  Eock,  56  Ark. 
391,  19  S.  W.  1058.  Cal.— Gillespie  f. 
Gouly,  120  Cal.  515,  52  Pac.  816;  Clough 
V.  All  Persons,  27  Cal.  App.  268,  149 
Pac.  778.  Colo. — Johnson  v.  First  Nat. 
Bank,  24  Colo.  App.  23,  131  Pac.  284. 
Conn.— Eoy  v.  Moore,  85  Conn.  159,  82 
Atl.  233.  Fla.— Hughes  v.  Hannah,  39 
Fla.  365,  22  So.  613.  Ga.— Howard  v. 
Wellham,  114  Ga.  934,  41  S.  E.  62; 
Thornton  v.  Mutual  B.  &  L.  Assn.,  113 
Ga.  1141,  39  S.  E.  481;  Eodgers  V. 
Caldwell,  112  Ga.  635,  37  S.  E.  865; 
Moore  &  Jester  v.  Smith  Mach.  Co.,  4 
Ga.  App.  151,  60  S.  E.  1035.  Idaho. 
Stevens  v.  Home  Sav.  &  L.  Assn.,  5 
Idaho  741,  51  Pac.  779.  Ind.— Harmon 
V.  Pohle,  46  Ind.  App.  369,  92  N.  E. 
119.  la. — Hanan  v.  Messenger,  168 
Iowa  507,  150  N.  W.  673.  Kan.— At- 
kinson V.  Crowe  C.  &  M.  Co.,  80  Kan. 
161,  102  Pac.  59,  106  Pac.  1052,  39 
L.  E.  A.  (N.  S.)  31.  Ky.— Carder  v. 
Weisenburg,  95  Ky.  135,  23  S.  W.  964. 
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e.  Suits  in  Equihj  CcncraUy.  —  The  constitntional  provision  sofiir- 
ing  the  right  to  trial  ])y  jury  docs  not  generally  ai)i)ly  to  actions  and 
proceedings  which  at  common  law  are  deemed  of  equitable  cognizance,'"'^ 


Mass. — Weclcs  v.  Brooks,  205  Mass. 
458,  92  N.  E.  4.1.  Mich.— Tabor  r. 
Cook,  15  Mich.  ."522.  Minn.— Blacknian 
V.  Wheaton,  13  Minn.  32(;.  Miss. 
Woflford  V.  Bailey,  57  Miss.  2159.  Neb. 
Olsen  r.  Marquis,  88  Neb.  610,  l.'UJ  .\'. 
W.  267;  Yeiser  r.  Broadwell,  80  Neb. 
718,  115  N.  W.  293;  Lett  r.  Hammond, 
59  Neb.  339,  80  N.  W.  1042.  N.  J. 
Edwards  v.  Elliott,  36  N.  J.  L.  449, 
13  Am.  Rep.  463.  N.  Y.— King  v.  Eoss, 
28  App.  Div.  371,  51  N.  Y.  Supp.  13S. 
Ohio. — Chapman  v.  Lee,  45  Ohio  St.  356, 
13  N.  E.  736.  Okla. — Success  Realty 
Co.  f.  Trowbridge,  150  Pae.  898;  Wah- 
tah-noh-zhe  r.  Moore,  36  Okla.  631,  129 
Pac.  877.  Pa. — In  re  Haines'  Appeal, 
73  Pa.  169.  S.  D. — Nelson  v.  Jordeth, 
15  S.  D.  46,  87  N.  W.  140.  Va.— Moor- 
man v.  Citv  of  Lvnchburg,  113  Va.  90, 
73  S.  E.  987.  Wis.— Dilger  v.  Estate 
of  McQuade,  158  Wis.  328,  148  N.  W. 
1085. 

51.  U.  S.— Luria  v.  United  States, 
231  U.  S.  9,  34  Sup.  Ct.  10,  58  L.  e.l. 
101;  In  re  Plant,  148  Fed.  37;  Home 
Ins.  Co.  V.  Virginia-Carolina  Chemical 
Co.,  109  Fed.  681;  Ross,  etc,  Co.  r. 
Southern  M.  Iron  Co.,  72  Fed.  957; 
Buford  V.  Holley,  28  Fed.  680.  Ala. 
Fulton  v.  State,  171  Ala.  572,  54  So. 
Qi%S;  Alexander  r.  Alexander,  5  Ala. 
517.  Ariz. — Cole  v.  Bean,  1  Ariz.  377, 
25  Pae.  538.  Ark. — Goodrum  v.  Mer- 
chants, etc.  Bank,  102  Ark.  326,  144 
S.  W.  198,  Ann.  Cas.  1914A,  511; 
Ashlev  r.  Little  Rock,  56  Ark.  391,  19 
S.  W.  1058;  State  v.  Churchill,  48 
Ark.  426,  3  S.  W.  352.  Cal.— Ashton 
r.  Heggertv,  130  Cal.  516,  62  Pac.  934; 
Grim  r.  Norris,  19  Cal.  140,  79  Am. 
Dec.  206;  Cahoon  r.  Lew,  5  Cal.  294. 
Colo.— Koch  r.  Story,  47  Colo.  335,  107 
Pac.  1093.  Conn. — Roy  v.  Moore,  85 
Conn.  159,  82  Atl.  23.3;  Meriden  Sav. 
Bank  r.  McCormack,  79  Conn.  260,  64 
Atl.  338.  Fla.— Smith  r.  Croom,  7  Fla. 
180.  Ga. — Mitchem  r.  Georgia  Cotton 
Oil  Co.,  139  Ga.  519,  77  S.  E.  627; 
Lamar  v.  Allen,  108  Ga.  158,  33  S.  E. 
958;  Bemis  v.  Armour  Packing  Co.,  105 
Ga.  293,  31  S.  E.  173;  Isaacs  r.  Tinley, 
58  Ga.  457.  Idaho. — Christensen  v. 
Hollingsworth,  6  Idaho  87,  53  Pac.  211, 
96  Am.  St.  Rep.  256.  111.— Standdidge 
V.   Chicago   Rys.   Co.,   254   111.   524,   98 


N.  E.  963,  Ann.  Cas.  1913C,  6.5,  40  L. 
K.  A.  (N.  S.  )529;  Shedd  v.  Seefeld, 
2:^0  HI.  118,  82  N.  E.  580,  120  Am. 
St.  Rep.  269,  13  L.  R.  A.  (N.  S.)  7u9; 
Keith  V.  Henkleman,  173  111.  137,  50 
N.  E.  692;  Ward  r.  Farwell,  97  111. 
593;  Garvy  r.  Baldino,  189  111.  App. 
M]Q,.  Ind.— McBride  v.  Stradley,  103 
Ind.  465,  2  N.  E.  358;  Helm  v.  First 
Nat.  Bank,  91  Hid.  44;  Small  v.  Bin- 
ford,  41  Ind.  App.  440,  83  N.  E.  507, 
84  N.  E.  19.  la.— Littleton  r.  Fritz, 
65  Iowa  488,  22  N.  W.  641,  54  Am. 
Rep.  19.  Kan. — Appling  v.  Jacobs,  91 
Kan.  793,  139  Pac.  374;  Hockett  v. 
Earl,  89  Kan.  733,  133  Pac.  852;  Kim- 
ball V.  Connor,  3  Kan.  414.  Ky.— Cor- 
i.ett  V.  Combs,  21  Ky.  L.  Rep.  837,  53 
S.  W.  32;  Bailey  r.  ^Nichols,  8  Ky.  L. 
Rep.  64.  Me. — Farnsworth  v.  Whiting, 
106  Me.  430,  76  Atl.  909.  Md.— Chase 
V.  Winans,  59  ]M(1.  475.  Mass. — Las- 
celles  V.  Clark,  204  Mass.  362,  90  N.  E. 
875;  Shapira  r.  D'Arcy,  180  Mass.  377, 
62  N.  E.  412;  Parker  r.  Simpson,  180 
Mass.  334,  62  N.  E.  401;  Dole  v. 
Wooldredge,  142  Mass.  161,  7  N.  E. 
832;  Ross  v.  New  England  Mut.  Ins. 
Co.,  120  Mass.  113;  Charles  River 
Bridge  r.  Warren  Bridge,  7  Pick.  344. 
Mich!- Cole  v.  Cole  Realty  Co.,  169  Mich. 
317,  135  N.  W.  329;  Detroit  Bank  r. 
Blodgett,  115  Mich.  160,  73  N.  W.  120, 
885.  Minn.— State  ex  rel.  Wilcox  v. 
Ryder,  126  Minn.  95,  147  N.  W.  953; 
Morton  B.  &  T.  Co.  t;.  Sodergren,  130 
Minn.  252,  153  N.  W.  527;  Shipley  V. 
Belduc,  93  Minn.  414,  101  N.  W.  952; 
Judd  V.  Dike,  30  Minn.  380,  15  N.  W. 
672;  Jordan  r.  White,  20  Minn.  91. 
Miss. — State  r.  Marshall,  100  Miss. 
eL'6,  56  So.  792,  Ann.  Cas.  1914A,  434. 
Mo. — Conway  r.  Robinson,  178  S.  W. 
154;  Collins  v.  Ilarrell,  219  Mo.  279, 
118  S.  W.  432;  Ely  r.  Coontz,  167  Mo. 
371,  67  S.  W.  299;  Magnuson  r.  Con- 
tinental Cas.  Co.,  125  Mo.  App.  206, 
101  S.  W.  1125.  Mont.— MissQ.ula,  etc. 
Bank  r.  Iman,  50  Mont.  355,  146  Pac. 
941.  Neb. — Sharmer  v.  Mcintosh,  43 
Neb.  509,  61  N.  W.  727.  N.  H.— Bel- 
lows V.  Bellows,  58  N.  H.  60.  N.  Y. 
Rathbun  v.  Rathbuu,  3  How.  Pr.  139; 
Allen  V.  Grav,  139  App.  Div. 
428,  124  N.  Y.  Supp.  137;  Voll- 
kommer     v.     Frank,     107     App.     Div. 
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except  where  at  the  adoption  of  the  eonstitiition  a  jury  -was  a  matter 
of  right  in  such  actions,^-  or  where  the  right  to  trial  by  jury  is  given 
by  statute  in  such  cases.^" 


594,  95  N.  Y.  Supp.  324;  Evans  v.  Nat. 
Bank,  88  App.  Div.  549,  85  N.  Y.  Supp. 
101;  Gersmann  v.  Walpole,  79  Misc. 
49,  139  N.  Y.  Supp.  1.  N.  D.— Herr- 
mann V.  Minnekota  Elev.  Co.,  27  N.  D. 
231,  235,  145  N.  W.  821;  Avery  Mfg. 
Co.  V.  Crumb,  14  N.  D.  57,  103  N.  AV. 
410.  Ohio. — Carlisle  r.  Foster,  10  Ohio 
St.  198.  Ore. — Raymond  r.  Flavel,  27 
Ore.  219  40  Pae.  1*58.  S.  C— Southern 
Ry.  V.  Howell,  89  S.  C.  391,  71  S.  E. 
972,  Ann.  Cas.  1913A,  1070;  Lawrence 
V.  Lawrence,  82  S.  C.  150,  63  S.  E. 
6e0;  Brock  v.  Kirkpatriek,  69  S.  C 
231,  48  S.  E.  72;  McGee  r.  Wells,  52 
S.  C.  472,  30  S.  E.  602.  S.  D.— Louns- 
berrv  v.  Kellv,  32  S.  D.  456,  143  N.  W. 
369;'  Grigsby  v.  Larson,  24  S.  D.  628, 
124  N.  W.  856.  Va. — Moorman  v.  City 
of  Lvnchburg,  113  Va.  90,  73  S.  E. 
987;  Pairo  v.  Bethell,  75  Va.  825.  Wash. 
Maher  &  Co.  r.  Farnandis,  70  Wash. 
250,  126  Pac.  542;  Maggs  v.  Morgan, 
30  Wash.  604,  71  Pac.  188;  Winter- 
mute  r.  Garner,  8  Wash.  585,  36  Pac. 
490.  W.  Va.— Cecil  v.  Clark,  44  W. 
Va.  659,  30  S.  E.  216;  Davis  V.  Settle, 
43  W.  Va.  17,  26  S.  E.  557.  Wis. 
Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909;  Stilwell  v.  Kellogg,  14  Wis. 
461. 

[a]  "The  guaranty  of  trial  by  jury 
.  .  .  has  no  reference  to  equitable 
causes  coming  within  the  proper  sphere 
of  the  court  of  chancery,  whether  per- 
taining to  the  original  or  concurrent 
jurisaiction  of  that  court.  ...  It  may 
be  safely  stated  that  in  all  those  cases 
in  which  a  court  of  equity  prior  to  the 
adoption  of  the  constitution  guarantee- 
ing a  trial  by  jury,  and  by  virtue  of 
its  general  or  concurrent  jurisdiction 
for  one  purpose,  had  proceeded  to  a 
complete  adjudication  of  the  entire 
case,  even  to  the  settlement  of  legal 
rights  which  otherwise  would  be  be- 
yond its  powers,  it  cannot  be  success- 
fully claimed  that  the  guaranty  of 
trial  by  jury  exists  as  to  the  legal 
right."  Hughes  V.  Hannah,  39  Fla. 
365,  22  So.  613. 

fb]  And  the  "right  of  a  court  of 
equity  to  pass  upon  questions  .  .  • 
does  not  depend  upon  the  fact  that 
the  cause  of  action  was  one  of  equit- 
able  cognizance   prior  to   the  adoption 
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of  the  existing  constitution.  It  is  suf- 
ficient if  it  is  one  in  fact,  without 
regard  to  when  it  became  so,  or  was 
first  recognized  by  the  courts  as  such. 
It  is  a  fact  well  understood  by  all  who 
are  familiar  with  the  history  of  courts 
of  equity,  that  their  jurisdiction,  from 
the  earliest  times  to  the  present,  has 
been  of  a  gradual  and  constant 
growth."  Ward  V.  Farwell,  97  111. 
593. 

[c]  An  action  to  have  a  deed  de- 
clared a  mortgage  and  to  redeem  there- 
from is  equitable  in  character,  and 
neither  party  is  entitled  to  a  jury  as 
a  matter  of  right.  Hoekett  V.  Earl,  89 
Kan.  733,  133  Pac.  852. 

[d]  The  constitution  of  Texas  pro- 
vides that  "  'in  the  trial  of  all  causes 
in  equity  in  the  district  court,  the 
plaintiff  or  defendant  shall,  upon  ap- 
plication made  in  open  court,  have  the 
right  of  trial  by  jury,'  "  and  under 
such  constitution  it  has  been  held 
that  it  "is  only  upon  the  application 
of  a  party,  that  the  court  is  required 
to  impanel  a  jury,  in  cases  of  equit- 
able cognizance."  Faulk  v.  Faulk,  23 
Tex.   653. 

52.  Fla. — Hathorne  v.  Panama  Park 
Co.,  44  Fla.  194,  32  So.  812,  103  Am. 
St.  Rep.  138.  111.— Mavnard  v.  Rich- 
ards, 166  111.  466,  46  N.  E.  1138,  57 
Am.  St.  Rep.  145.  Ky. — Rieger  v. 
Sehulte  &  Eicher,  151  Ky.  129,  151 
S.  W.  395.  Md.— Chase  r.  Winans,  59 
Md.  475.  Mass. — Parker  v.  Simpson, 
180  Mass.  334,  62  N.  E.  401.  N.  Y. 
Hudson  V.  Caryl,  44  N.  Y.  553.  N.  C. 
Taylor  V.  Person,  9  N.  C.  298.  Ore. 
Raymond  V.  Flavel,  27  Ore.  219,  40  Pac, 
158. 

53.  Ariz. — Brown  v.  Greer,  16  Ariz. 
215,  141  Pac.  841.  Ark.— Ringgold  v. 
Patterson,  15  Ark.  209.  Me.— Call  v. 
Perkins,  65  Me.  439.  Ohio. — Gunsaul- 
lus  V.  Pettit,  46  Ohio  St.  27,  17  N.  E. 
231. 

[a]  Adultery  in  Divorce  Case. — (1) 
Under  the  code  of  New  York  the  issue 
of  adultery  in  a  divorce  is  triable  by 
jury.  Tietzel  v.  Tietzel,  122  App.  Div. 
873,  107  N.  Y.  Supp.  878.  (2)  While 
an  action  for  a  divorce  is  an  action 
in  equity  by  which  the  equitable  power 
of    the    court    is    necessarily    exercised 
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(1.  Special  Procffdiiifjs  Generalhj.  —  The  constitutional  provision  se- 
curing the  right  to  trial  by  jury  likewise  does  not  apply  to  special  pro- 
ceedings triable  at  common  law  without  a  jury,^"*  unless  such  right  is 
expressly  conferred  by  statute  upon  the  parties." 


in  the  final  judgment,  the  New  York 
statute  provides  that  the  issue  of 
adultery  is  triable  by  jury,  if  demanded 
by  either  jiartv.  Cohen  v.  Cohen,  1(50 
App.  Div.  24(),  145  N.  Y.  Supp.  652. 
54.  U.  S. — Interstate  Com.  Commis- 
sion r.  Brinison,  154  U.  S.  447,  14  Sup. 
Ct,  1125,  38  L.  ed.  1047;  Merchants' 
S.  &  G.  Co.  r.  Board  of  Trade,  201 
Fed.  20,  120  C.  C.  A.  582.  Ala.— Talia- 
ferro V.  Lee,  97  Ala.  92,  13  So.  125. 
Ark.— Wheat  r.  Smith,  50  Ark.  260, 
7  S.  W.  161;  "Wise  v.  Martin,  36  Ark. 
305;  Govan  v.  Jackson,  32  Ark.  553. 
Cal.— Vallejo,  etc.  R.  Co.  r.  Reed  Or- 
chard Co.,  169  Cal.  545,  147  Pac.  238; 
III.  re  Coburn,  165  Cal.  202,  131  Pac, 
352.  Colo.— People  r.  Tool,  35  Colo. 
225,  86  Pac.  224,  117  Am.  St.  Rep. 
108,  6  L.  R.  A.  (N.  S.)  822.  Conn. 
State  V.  Lewis,  51  Conn.  113.  Fla. 
Ex  parte  Scudaniore,  55  Fla.  211,  46 
So.  279.  Ga.— Lippitt  r.  City  of  Al- 
bany, 131  Ga.  629,  63  S.  E.  33;  Stokes 
r.  Stokes,  126  Ga.  804,  55  S.  E.  1023; 
Freeman  v.  State,  72  Ga.  812.  Idaho. 
Toncray  v.  Budge,  14  Idaho  621,  95 
Pac.  26.  111.— Qiiartier  v.  Dowiat,  219 
111.  326,  76  X.  E.  371;  Frost  v.  Peo- 
ple, 193  111.  635,  61  N.  E.  1054,  86 
Am.  St.  Rep.  352.  Ind.— Gordon  v. 
Corning,  174  Ind.  337,  92  N.  E.  59; 
Pedigo  V.  Grimes,  113  Ind.  148,  13 
N.  E.  700;  Corey  i:  Lugar,  62  Ind.  60. 
la. — I)h  re  Buck,  140  Iowa  355,  118 
N.  W.  530;  Richardson  r.  City  of  Cen- 
terville,  137  Iowa  253,  114  N.  W.  1071. 
Kan. — State  r.  Johnston,  78  Kan.  615, 
97  Pac.  790;  State  v.  Thomas,  74  Kan. 
360,  86  Pac.  499;  State  v.  Durein,  46 
Kan.  69.5,  27  Pac.  148.  Ky.— Under- 
hill  f.  Murphy,  117  Kv.  640,  78  S.  W. 
482,  111  Am.  St.  Rep'.  262;  Arnold  r. 
Com.,  80  Ky.  300,  44  Am.  Rep.  480. 
Mich. — Loomis  v.  Hartz,  165  Mich.  662, 
131  N.  W.  85.  Minn.  — Newton 
V.  Newell,  26  Minn.  529,  6  N.  W. 
346;  Ford  r.  Wright,  13  Minn.  518. 
Miss.— O'Flvnn  i:  State,  89  Miss.  850, 
43  So.  82,  '  119  Am.  St.  Rep.  727,  9 
L.  R.  A.  (N.  S.)  1119.  Mo.— Conway 
r.  Robinson,  178  S.  W.  154;  State  r. 
Shepherd,  177  Mo.  205,  76  S.  W.  79, 
99  Am.  St.  Rep.  624;  State  v.  Towns, 
153    Mo.    91,    54    S.     W.     552.       Mont. 


Cunningham  r.  Northwestern  Imp.  Co., 
44  Mont.  180,  119  Pac.  5.54.  Neb. 
Gan.ly  i.  State,  13  Neb.  445,  14  N.  W. 
143.  N.  H.— State  v.  Matthews,  37 
N.  H.  450.  N.  J.— State  v.  Dotv,  32 
N.  J.  L.  403,  90  Am.  Dec.  671.  N.  Y. 
Wurster  r.  Armfield,  98  App.  Div.  298, 
90  N.  Y.  Supp.  699;  People  ex  rel. 
Thaw  r.  Griefenhagen,  154  N.  Y.  Supp. 
965.  N.  C— Baker  v.  Cordon,  86  N.  C. 
116,  41  Am.  Rep.  448.  Ohio. — Ammon 
r.  Johnson,  3  Ohio  Cir.  Ct.  263,  2  Ohio 
Cir.  Dec.  149.  Ore.— Breding  v.  Wil- 
liams, 33  Ore.  391,  54  Pac.  206;  Hughes 
r.  Holman,  23  Ore.  481,  32  Pac.  298. 
Pa.— Ewiug  r.  Fillev,  43  Pa.  384.  S.  D. 
State  r.  Mitchell,  3  S.  D.  223,  52  N. 
W.  1052.  Tenn.— Taylor  v.  Carr,  125 
Tenn.  23.5,  141  S.  W.  74.5,  Ann.  Cas. 
1913C,  155;  Shields  r.  McMahan,  112 
Tenn.  1,  81  S.  W.  597.  Tex.— Ham- 
mond V.  Ashe,  103  Tex.  50.3,  131  S.  W. 
539;  Ex  parte  Roper,  61  Tex.  Crim.  68, 
134  S.  W.  334;  McCormick  v.  Jester, 
53  Tex.  Civ.  App.  306,  115  S.  W.  278. 
Wash.— State  v.  North  Shore  B.  &  D. 
Co.,  67  Wash.  317,  121  Pac.  467,  Ann. 
Cas.  1913D,  456.  W.  Va.— State  v. 
Frew,  24  W,  Va.  416,  49  Am.  Rep. 
257. 

[a]  "The  fact  ,  .  .  that  property 
and  rights  of  property  may  be  in- 
volved in  the  disposition  of  a  particular 
case  or  proceeding  does  not  determine 
the  right  to  a  trial  by  jury.  There 
must  be  an  action  at  law  as  contra- 
distinguished from  a  suit  in  equity  and 
from  a  special  proceeding  or  a  crim- 
inal action  and  an  issue  of  fact  joined 
therein  upon  the  pleadings,  before  a 
jury  trial  can  be  claimed  as  a  con- 
stitutional right."  Koppikus  v.  State 
Capitol  Comrs.,  16  Cal.  248. 

55.  111.— People  r.  Kiplev,  171  Til. 
44,  49  N.  E.  229,  41  L.  R.  a'.  775.  Ky. 
Richardson  r.  Com.,  141  Ky.  497,  133 
S.  W.  213;  Underbill  r.  Murphv,  117 
Kv.  640,  78  S.  W.  482,  111  Am.  St. 
Rep.  262;  Arnold  v.  Com.,  80  Ky.  300, 
•14  Am.  Rep.  480.  La. — Gautliicr  v. 
Lapevrouse,  122  La.  35,  47  So.  367. 
Mo.— State  r.  Baird,  47  Mo.  301.  Utah. 
Law  c.  Smith,  34  Utah  394,  98  Pac. 
300. 
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0.  Aclions  Involving  Both  Legal  and  Equitable  Considerations. 
(I.)  Generally.  —  Where  legal  as  well  as  equitable  issues  are  involved  in 
a  cause  the  riglit  to  trial  by  jury  depends  upon  the  nature  of  the  main 
issue.^"  An  action  at  knv  is  not  triable  by  the  court  without  a  jury 
because  of  the  fact  that  equitalile  issues  incidental  to  the  main  issue 
are  involved  in  the  cause."  And  where  the  right  to  relief  in  equity 
depends  upon  the  decision  of  the  legal  issues  involved  in  the  case,  a 
trial  l)y  jury  of  the  whole  cause  is  a  matter  of  right.^^  On  the  other 
hand,  where  the  essential  issue  of  a  cause  is  of  equitable  cognizance, 
the  right  to  trial  by  jury  does  not  obtain  even  though  legal  issues  are 
incidentally  involved  in  the  cause,-'"''''  and  a  court  of  equity  having  jur- 


56.  Cal.— Hughes  r.  Dunlap,  91  Cal. 
385  27  Pac.  642.  111.— Shedd  v.  See- 
feld,  230  111.  118,  82  N.  E.  580,  120 
Am.  St.  Rep.  269,  13  L.  E.  A.  (N.  S.) 
709.  Mo.— Mullaney  v.  McReynolds, 
170  Mo.  App.  40G,  155  S.  W.  485.  N.  Y. 
Hunter  v.  Ramsay,  16S  App.  Div.  953, 
153  N.  Y.  Supp.  408.  Ohio.— Bradley 
V.  Herron,  20  Ohio  Cir.  Ct.  (N.  S.) 
282.  S.  0. — Atlantic,  etc.  R.  Co.  v. 
Victor  Co.,  79  S.  C.  266,  60  S.  E.  675. 
S.  D.— Leisch  r.  Baer,  24  S.  D.  184, 
15'3  N.  W.  719.  Wash. — Faben  v. 
Mui.,  77  Wash.  460,  137  Pac.  1042; 
Carlisle  P.  Co.  V.  Darning,  62  Wash. 
455,  114  Pac.  172. 

57.  Conii. — Spencer  v.  New  York,  etc. 
E.  Co.,  62  Conn.  242,  25  Atl.  350.  Tla. 
McMillan  v.  AViley,  45  Fla.  487,  33 
So.  993.  Ind.— Robertson  v.  McPher- 
son,  4  Ind.  App.  595,  31  N.  E.  478. 
Minn. — Keeper  v.  Tovv-n  of  Louisville, 
109  Minn.  519,  124  N.  W.  218.  Mo. 
Mullaney  v.  McReynolds,  170  Mo.  App. 
406,  155  S.  W.  485.  Mont. — Chessman 
V.  Hale,  31  Mont.  577,  79  Pac.  254,  68 
L.  E.  A.  410.  Neb.— Alter  v.  Sidles, 
93  Neb.  597,  141  N.  W.  187;  Litt  V. 
Hammond,  59  Neb.  339,  80  N.  W.  1042; 
Yager  v.  Exchange  Nat.  Bank,  52  Neb. 
321,  72  N.  W.  211.  N.  Y.— McNulty 
V.  Mt.  Morris  Elec.  L.  Co.,  172  N.  Y. 
410,  65  N.  E.  196;  Hunter  V.  Eamsay, 
168  App.  Div.  953,  153  N.  Y.  Supp. 
408.  Ohio. — Brundridge  V.  Goodlove, 
30  Ohio  St.  374;  Bradley  v.  Herron, 
20  Ohio  Cir.  Ct.  (N.  S.)  282.  Tenn. 
King  V.  Baker,  1  Yerg.  450. 

[a]  Where  a  complaint  consists  of 
several  counts  presenting  issues  which 
are  triable  by  a  jury  and  one  of  the 
counts  is  equitable  in  character  but  is 
incidental  and  auxiliary  to  the  other 
counts,  the  whole  cause  is  triable  by 
a  .jury  as  a  matter  of  right.  Minor  v. 
Burton,    228   Mo.    558,    128    S.   W.   964. 
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[b]  Where  the  main  issue  made  by 
the  pleadings  is  whether  there  was  a 
contract,  and  if  so,  what  the  terms  of 
the  contract  were,  the  case  is  triable 
by  jury  as  of  right,  even  though  an 
accounting  is  required  to  establish  the 
amount  of  recovery.  Carlisle  Packing 
Co.  V.  Doming,  62  Wash.  455,  114  Pac. 
172. 

[c]  But  where  the  parties  inject 
equitable  matters  into  the  pleadings 
and  trial  of  a  case  they  cannot  be 
heard  to  complain  that  the  court  tried 
the  case  as  one  in  equity.  Mullaney 
V.  McReynolds,  170  Mo.  App.  406,  155 
S.   W.  485. 

58.  Carder  v.  Weisenburg,  95  Ky. 
135,  23  S.  W.  964;  Meek  v.  McCall, 
80  Kv.  371;  Sallady  v.  Webb,  2  Ohio 
Cir.  Ct.  553. 

[a]  Wliere  plaintiff  is  entitled  to  no 
relief  whatever  of  an  equitable  nature 
until  he  has  established  his  primary 
cause  of  action  which  is  one  at  law, 
the  whole  cause  is  triable  by  jury. 
American  Creosote  Works  V.  Lembcke 
&  Co.,  165  Fed.  809. 

59.  Cal.— McLaughlin  v.  Del  Re,  64 
Cal.  472,  2  Pac.  244.  Colo.— Haver  v. 
Collins,  21  Colo.  App.  440,  122  Pac. 
72.  111.— Keith  v.  Henkleman,  68  111. 
App.  623.  Ind. — Martin  v.  Martin,  118 
Ind.  227,  20  N.  E.  763;  Towns  V. 
Smith,  115  Ind.  480,  16  N.  E.  811; 
McKinley  v.  Britton,  55  Ind.  App.  21, 
103  N.  E.  349.  Ky.— Semon  v.  Freitag, 
16  Ky.  L.  Eep.  524,  29  S.  W.  320; 
Baltzell  V.  Hall's  Heirs,  1  Litt.  97. 
Mich. — Ehoades  r.  McNamara,  135  Mich. 
644,  98  N.  W.  392.  N.  Y.— Lynch  v. 
Metropolitan  El.  Ey.  Co.,  129  N.  Y. 
274,  29  N.  E.  315,  26  Am.  St.  Eep. 
523,  15  L.  E.  A.  287;  Allen  v.  Gray, 
139  App.  Div.  428,  124  N.  Y.  Supp. 
137.  Ohio. — Converse  r.  Hawkins,  31 
Ohio  St.  209.     S.  C— Atlantic,  etc.  R. 
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isdiction  over  tho  eanso  for  the  purpose  of  grantinjr  the  necessary 
e(iLiitabk'  relief  will  adjudicate  all  issues  of  the  cause  without  a  jury/'" 
Where  legal  and  equitable  issues  are  blended  in  an  action  the  ritrht  to 
trial  by  jury  of  the  whole  cause  does  not  obtain/''  but  the  legal  issues 
are  triable  by  a  jury  and  the  e(iui table  issues  by  the  cuurt."- 

(II.)    As  Aflected  by  Plaintiff's  Pleadings. —  A    plaintiff    cannot    bring 
an  action  at  law  in  the  form  of  an  e(iuitable  suit  and  thereby  defeat 


Co.  r.  Victor  lUg.  Co.,  79  S.  C.  2GG, 
60  S.  E.  675.  Wash. — Murray  r.  Okan- 
ogan, etc.  Co.,  12  Wash.  259,  40  Pac 
942;  Winterniiitc  r.  Cainer,  8  Wash. 
585,  36  Pac.  490. 

60.  U.  S. — American  Creosote  Works 
V.  Lembckc  &  Co.,  165  FimI.  809.  Cal. 
Noble  V.  Learned,  153  Cal.  245,  94 
Pac.  1047;  Bodley  v.  Ferguson,  30  Cal. 
511;  Weber  v.  Marshall,  19  Cal.  447. 
Colo.— Cree  v.  Lewis,  49  Colo.  186,  112 
Pac.  326;  Weiss  v.  Ahrens,  24  Colo. 
App.  531,  135  Pac.  987.  Ind.— Martin 
r.  Martin,  118  Ind.  227,  20  N.  E.  703. 
Minn. — Koeper  v.  Town  of  Louisville, 
109  Minn.  519,  124  N.  W.  218.  Mo. 
Shelton  V.  Harrison,  1S2  Mo.  App.  404, 
167  S.  W.  634.  Neb. — Morrisscy  V. 
Broomal,  37  Neb.  706,  56  N.  W.  383. 
N.  D.— Arnett  r.  Smith,  11  N.  D.  55, 
8S  N.  W.  1037.  Okla. — Hartsog  r. 
Berry,  45  Okla.  277,  145  Pac.  328. 
S.  C. — Atlantic,  etc.  K.  Co.  v.  Victor 
Mfg.  Co.,  79  S.  C.  266,  60  S.  E.  675. 
Wash. — Mabcr  &  Co.  v.  Earnandis,  70 
Wash.  250,  126  Pac.  542;  Installment 
Bldg.  &  L.  Co.  V.  Wentworth,  1  Wash. 
467,  25  Pac.  298. 

[a]  Incidental  Legal  Relief. — There 
are  many  cases  of  equitable  jurisdic- 
tion, in  which  as  an  incident  to  the 
main  controversy  matters  "arise  in 
which  the  parties  would  be  entitled  to 
a  jury  if  the  same  matter  should  arise 
as  a  distinct  transaction  in  a  court  of 
law.  In  bills  to  forecdose  mortgages, 
for  an  accounting  and  relating  to  part- 
nership aflfairs  and  in  many  others, 
matters  frequently  arise  for  determina- 
tion which,  if  they  stood  alone  and 
disconnected  with  other  circumstances 
which  give  a  court  of  equity  jurisdic- 
tion, would  be  properly  cognizable  in 
a  court  of  law  and  triable  by  a  jury. 
But  it  is  the  constant  practice  of 
courts  of  chancery  to  adjust  all  ques- 
tions arising  between  the  parties  re- 
lating to  the  subject-matter  of  the 
litigation  which  are  brought  into  issue 
by  the  pleadings,  regardless  of  whether 
such    matter    is    legal    or    equitable    iu 


its  character."  Shedd  v.  Seefeld,  230 
111.  118,  82  N.  E.  580,  120  Am.  St. 
Kep.  269,  13  L.  E.  A.  (N.  S.)   709. 

61.  Kan. — Woodman  r.  Davis,  32 
Kan.  344,  4  Pac.  262.  Minn.— llasey 
V.  McMullen,  109  Minn.  332,  123  N.  W. 
1078.  Mo. — Kortjohn  v.  Seimers,  29 
Mo.  App.  271.  N.  Y. — Cogswell  i".  New 
York,  N.  H.  &  H.  R.  Co.,  105  N.  Y, 
319,  11  N.  E.  518;  Bergman  v.  Man- 
hattan Ey.  Co.,  14  N.  Y.  Supp.  384. 
Ohio. — Buckner  v.  Mear,  26  Ohio  St. 
514.  S.  C. — City  Counril  of  Greenville 
r.  Ormand,  44  S.  C.  119,  21  S.  E.  642. 
Va.— Hull  V.  Watts,  95  Va.  10,  27  S. 
K.  829.  Wash.— Murray  v.  Okanogan, 
etc.  Co.,  12  Wash.  259,  40  Pac.  942. 

62.  Cal. — Estudillo  v.  Security  Loan 
&  Tr.  Co.,  158  Cal.  66,  109  Pac.  884. 
Conn. — Eoy  v.  Moore,  85  Conn.  159,  82 
Atl.  233.  Ind.— Watt  r.  Barnes,  41 
Ind.  App.  466,  84  N.  E.  158.  Kan. — Gor- 
don V.  Munn,  83  Kan.  242,  111  Pac. 
177.  Mass. — Stockbridge  r.  Mixer,  215 
Mass.  415,  102  N.  E.  646.  Minn.— Mor- 
ton B.  &  T.  Co.  r.  Sodergren,  130  Minn. 
252,  153  N.  W.  527;  Greenleaf  v. 
Kgan,  30  Minn.  316,  15  N.  W.  254. 
Mo. — Magnuson  r.  Continental  Cas.  Co., 
125  Mo.  App.  206,  101  S.  W.  1125. 
N.  Y. — People  v.  Equitable  Life  Assur. 
Soc,  124  Ajip.  Div.  714,  109  N.  Y. 
Supp.  453.  Okl» — Maas  r.  Dunmyer, 
21  Okla.  434,  96  Pac.  591.  S.  C. 
Mitchell  r.  Hamilton,  98  S.  C.  289,  82 
S.  E.  425;  lloUidav  r.  Hughes,  54  S. 
C.   155,  31  S.   E.  867. 

\r\]  Equitable  "issues  must  be  tried 
by  the  chancellor  and  not  by  the  jury. 
Tiicret'ore,  when  one  raises  an  equit- 
able issue  by  his  jdeadings,  the  proper 
practice  is  to  have  the  judge  sitting 
as  chancellor  pass  thereon  and  not 
seek  to  have  such  issues  submitted  to 
a  jury  as  matter  of  right.  In  this 
way  both  legal  and  equitable  issues 
nay  be  tried  in  the  same  action  before 
an  ajipropriate  tribunal  without  turn 
intr  the  partv  out  of  court."  Keenau 
I-.' Leslie,   79"  S.  C.  473,  CO  S.  E.  1114. 
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defendant's  eonstitntional  right  to  trial  by  jiiry.*^^  And  whore  a  court 
of  law  can  afford  complete  relief  tlie  plaintiff'  cannot  evade  a  trial  by 
jury  through  resorting  to  equity/'*  Nor  can  a  party  having  availed 
himself  of  a  legal  remedy  thereafter  claim  that  the  cause  presents  one 
of  equitable  eognizance.^^  Where  plaintiff  seeking  both  legal  and 
equitable  relief  fails  to  establish  his  right  to  equitajjle  relief,*"'  or  waives 
his  right  thereto,"  the  right  to  trial  by  jury  obtains  as  if  no  equitable 
relief  was  sought  in  the  cause. 

(III.)  As  Affected  by  Defendant's  Pleadings, —  (A.)"  Legal  Defense  to 
Equitable  Action. —  A  defense  raising  legal  issues  in  an  action  of  equit- 
able cognizance  ordinarily  does  not  render  the  cause  triable  by  jury 
as  of  right.^^     Thus,  pleas  of  payment  and  statute  of  limitations  in- 


63.  Cal.— Haggin  r.  Kelly,  136  Cal. 
481,  69  Pac.  140;  Angus  v.  Craven, 
132  Cal.  691,  64  Pac.  1091;  Newman 
V.  Duane,  89  Cal.  597,  27  Pac.  66; 
Donahue  r.  Meister,  88  Cal.  121,  25 
Pac.  1096,  22  Am.  St.  Eep.  283.  Ind. 
Boonville  Nat.  Bank  v.  Blakey,  166 
Ind.  427,  76  N.  E.  529.  Ky.— New- 
some  V.  Hamilton,  142  Ky.  5,  133  S. 
W.  952.  Mich. — Chandler  r.  Graham, 
123  Mich.  327,  82  N.  W.  814.  N.  Y. 
Brinckerhofle  v.  Bostwick,  105  N.  Y. 
567,  12  N.  E.  58.  S.  C— Marshall  v. 
Pitts,  39  S.  C.  390,  17  S.  E.  831.  S.  D. 
Leisch  v.  Baer,  24  S.  D.  184,  123  N. 
W.  719.  Wis.— Harley  v.  Harley,  140 
Wis.  282,  122  N.  W.  761. 

64.  Boonville  Nat.  Bank  v.  Blakey, 
166  Ind.  427,  76  N.  E.  529;  Allen  v. 
Gray,  201  N.  Y.  504,  94  N.  E.  652; 
Stern  v.  Mayer,  99  App.  Div.  427,  91 
N.    Y.   Supp.    292. 

[a]  Fraud. — While  it  is  true  that 
courts  of  equity  have  jurisdiction  in 
cases  of  fraud,  "the  doctrine  has  its 
limitation  in  that  the  fraud  is  not 
remediable  by  an  action  at  law.  A 
man  may  acquire  another's  property 
by  fraudulent  misrepresentations;  but 
if  the  latter  may  obtain  complete  re- 
lief in  an  action  at  law,  as  by  a  judg- 
ment for  damages  or  for  the  recovery 
of  the  property  by  an  action  of  re- 
plevin, he  cannot  resort  to  a  suit  in 
equity.  .  .  .  We  see  nothing  in  the 
fact  that  this  is  a  controversy  aris- 
ing in  the  course  of  bankruptcy  pro- 
ceedings which  should  take  it  out  of 
th^  general  rule.  It  is  a  suit,  and 
must  be  such,  and  not  a  summary  pro- 
ceeding in  bankruptcy."  Warmath  v. 
O 'Daniel,  159  Fed.  87,  86  C.  C.  A.  277, 
16  L.  E.  A.  (N.  S.)  414. 

65.  Daley  v.  Kennett,  75  N.  H.  536, 
78  Atl.  123,  39  L.  R.  A.  (N.  S.)  45. 
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[a]  Election  by  Plaintiff. — Where 
plaintiff  instead  of  proceeding  in  chan- 
cery elects  to  bring  an  action  for  con- 
version he  cannot  complain  that  the  de- 
fendant thereby  obtained  the  right  to 
trial  by  jury.  Daley  v.  Kennett,  75 
N.  H.  536,  78  Atl.  123,  39  L.  E.  A. 
(N.  S.)  45. 

66.  Sternberger  v.  McGovern,  56  N. 
Y.  12;  Schwartz  i:  Klar,  144  App.  Div. 
37,    128    N.   Y.   Supp.   830. 

67.  Daley  v.  Kennett,  75  N.  H.  536, 
78  Atl.  123,  39  L.  E.  A.  (N.  S.)  45. 

[a]  A  plaintiff  "by  voluntarily 
parting  with  his  right  to  any  equitable 
relief,  clearly  cannot  claim  that  his 
legal  action  should  be  tried  by  a  court 
of  equity  and  the  defendants  had  a 
right,  as  soon  as  that  fact  appeared, 
to  demand  a  jury  trial,  which  was 
g:  anted  to  them  by  the  constitution. 
It  is  true  that,  by  the  entry  upon  the 
trial  of  a  legal  action  before  the  court 
without  a  jury,  the  right  to  a  jury  trial 
was  deemed  to  be  waived.  But  where 
the  action  upon  its  face  is  an  equitable 
cne,  and  it  appears  that  the  plaintiff 
has,  by  his  own  act,  deprived  himself 
of  all  right  to  equitable  relief,  it  is 
clear  that  he  has  no  right  in  a  court 
of  equity  to  recover  an  incident  to  the 
equitable  cause  of  action  set  out  in  his 
complaint."  Saxton  r.  New  York  El. 
Ey.   Co.,  42   N.   Y.   Supp.   508. 

68.  Cal.— Fuller  v.  Kelly,  28  Cal. 
App.  160,  151  Pac.  749.  Idaho.— Pen- 
ninger  L.  Co.  t:  Clark,  22  Idaho  397, 
126  Pac.  524.  Ind. — Eeichert  v.  Krass, 
13  Ind.  App.  348,  40  N.  E.  706,  41 
N.  E.  835.  la.— Bennett  Sav.  Bank  v. 
Smith,  i::  lowa  405,  152  N.  W.  717; 
Evman  v.  Lynch,  76  Iowa  587,  41  N. 
W.  320,  328!  Minn. — .Johnson  Service 
Co.  V.  Krusc,  121  Minn.  28,  1!0  N.  W. 
118,  Ann.   Cas.    1914C,   850;    Sumner   v. 
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terposcd  to  an  nrtion  in  equity  do  not  entitle  defendant  to  trial  by 
jiiry.^^  Where  defendant  interposes  a  counterclaim  or  cross-complaint 
to  an  equitable  action  and  raises  lepral  issues  therein,  he  generally  is 
not  entitled  as  of  rijijht  to  a  trial  by  jury,'"  unless  the  equitable  right 
asserted  by  plaintiff  de])C'nds  upon  the  determination  of  the  legal  is- 
sues raised  in  tlie  counterclaim^^  or  the  right  to  trial  by  jury  is  con- 
ferred by  statute  in  such  cases." 

(B.)  Equitable  Defense  to  Legal  Action. —  A  defense  to  an  action  at 
law  raising  equitable  issues  without  asking  for  affirmative  equitable 
relief  does  not  alfect  the  right  to  trial  by  jury  of  the  whole  cause, "^ 


Jones,  27  Minn.  312,  7  X.  W.  265. 
N.  D.— Gresens  v.  Martin,  27  N.  D.  231, 
145  N.  W.  823.  Wash.— Maher  &  Co. 
V.  Farnandis,  70  Wash.  250,  126  Pac. 
542;  Installment  B.  &  L.  Co.  v.  Went- 
worth,  1  Wash.  467,  25  Pac.  298. 

[a]  A  party  who  injects  a  legal 
claim  into  an  equitable  action  cannot 
complain  tliat  he  was  deprived  of  a 
trial  bv  jurv.  Slaughter  v.  McManigal, 
138  loWa  643,   116   N.   W.   726. 

[b]  Where  the  answer  to  an  equit- 
able proceeding  raises  a  legal  issue  and 
the  case  is  treated  by  the  parties  as 
an  equitable  case  throughout  and  the 
right  of  the  court  to  pass  upon  the  legal 
as  well  as  the  equitable  issues  is  not 
questioned  until  after  verdict,  it  can- 
not be  claimed  that  the  finding  of  the 
jury  was  binding  upon  the  court,  as 
the  trial  by  jury  was  not  a  matter  of 
right  and  the  verdict  therefore  was 
merely  advisory.  Costello  v.  Scott,  30 
Nev.  43,  93   Pac.  1,   94  Pac.   222. 

69.  Leach  r.  Kundson,  97  Iowa  643, 
66  N.  W.  913;  Gregory  v.  Perry,  60 
S.  C.  455,  45  S.  E.  4. 

70.  Cal.— McNeil  v.  Morgan,  157  Cal. 
373,  108  Pac.  69;  Fuller  v.  Kelly,  28 
Cal.  App.  160,  151  Pac.  749.  la. 
Gatch  V.  Garretson,  100  Iowa  252,  69 
N.  W.  550.  Elan.— Sigel,  etc.  Co.  v. 
Hasten,  81  Kan.  656,  106  Pac.  lOOC); 
Larkin  r.  Wilson,  28  Kan.  513.  Minn. 
Johnson  Service  Co.  r.  Kruse,  121  Minn. 
28,  140  N.  W.  118,  Ann.  Cas.  191 1C, 
850;  Johnson  r.  Peterson,  90  Minn.  503, 
97  N.  W.  384;  Sumner  r.  Jones,  27 
Minn.  312,  7  K  W.  265.  Neb.— Mor- 
rissey  v.  Broomal,  37  Neb.  766,  56  N. 
W.  383.  N.  Y.— ]\rackellar  v.  Rogers, 
109  N.  Y.  46S,  17  N.  E.  350;  Gersmann 
V.  Walpole,  79  IMisc.  49,  139  N.  Y. 
Supp.  1.  Okla. — Hartsog  r.  Berrv,  45 
Okla.  277,  145  Pac.  328.  S.  C— Mob- 
ley  Co.  r.  McLucas,  99  S.  C.  99,  82 
S."   E.    986;    Gibbes    Machinery    Co.    r. 


Hamilton,  89  S.  C.  438,  71  S.  E.  1029; 
McLaurin  r.  Hodges,  43  S.  C.  187,  20 
S.    E.   991. 

fa  ]  Cross-Bill  for  Ejectment. — Where 
plaintiff  alleges  the  ownership  and  i)Os- 
session  of  land  and  that  defendant 
claims  title  thereto  under  forged  deeds 
and  prays  for  a  cancellation  of  such 
deeds  and  that  defendant  be  restrained 
from  claiming  thereunder  and  the  de- 
fendant files  a  cross-bill  in  the  nature 
of  ejectment,  the  equitable  nature  of 
the  action  is  not  changed  by  the  cross- 
lill  and  the  defendant  is  not  entitled 
to  a  jury  trial.  Angus  v.  Craven,  132 
Cal.   691,'  64   Pac.   1091. 

71.  Sandstrom  v.  Smith,  12  Idaho 
446,  86  Pac.  416;  Carder  v.  Weisen- 
burg,  95  Ky.  135,  23  S.  W.  964. 

[a]  Title  to  Land.^Where  a  com- 
plaint for  an  injunction  shows  that 
the  plaintiff  is  the  owner  of  land  upon 
which  the  defendant  is  alleged  to  have 
committed  trespass  and  it  is  alleged  in 
the  answer  that  defendant  has  a  prior 
title  to  such  land,  the  "issue  pre- 
sented by  the  pleadings  as  to  which 
of  the  parties  was  the  owner  of  the 
land  .  .  .  was  a  legal  issue  and  upon 
its  determination  depended  all  the 
other  questions  in  the  case.  It  was 
therefore  jtrojicr  for  the  court  to  sub- 
mit, under  proper  instructions,  this  is- 
sue to  the  jury.  In  fact,  either  of  the 
]>arties  had  the  right  to  demand  a 
inrv  trial."  Kountze  r.  Hatfield,  30 
Kv.  L.  Rep.  589,  99  S.  W.  262. 

72.  Mackellar  r.  Rogers,  109  N.  Y. 
468,  17  N.  E.  350;  Ettlinger  r.  Trus- 
tees of  Sailors'  Snug  Harbor,  122  App. 
Hi  v.  681.  107  N.  Y.  Supp.  779;  Arnot 
r.  Nevins,  44  App.  Div.  61,  60  N.  Y. 
Supp.  401.  But  see  Smith  r.  Fleisch- 
man,  23  App.  Div.  355,  48  N.  Y.  Supp. 
234. 

73.  Pierce  v.  Maetzold,  126  ZMinn. 
445,  148  N.  W.  302;  Pitts  r.  Pitts,  201 
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but  where  the  answer  seeks  affirmative  equitahle  relief,  the  equitable 
issues  are  triable  by  the  court  without  a  jury,  while  the  legal  issues  are 
to  be  tried  in  the  same  manner  as  if  no  equitable  defense  had  been 
interposed.'''  Where  defendant  though  not  expressly  asking  for  affirm- 
ative equitable  relief  invokes  equitable  defenses  which  in  effect  consti- 
tute a  request  for  an  adjudication  of  the  equities  pleaded,  the  issues 
thus  raised  by  such  defense  likcAvise  are  tria])le  by  tlie  court  without 
a  jury/^  In  order  to  entitle  defendant,  however,  to  a  determination 
of'tht  issues  raised  in  the  answer  by  the  court  without  a  jury,  the  de- 
fense must  be  an  equitable  one  in  the  strict  sense  of  the  term/*^  and 
where  the  allegations  of  the  answer  are  provable  under  a  general  de- 
nia-1,"  or  defendant  has  an  adequate  remedy  at  law  to  enforce  his  de- 
fense,'^ the  whole  cause  is  triable  by  a  jury  as  a  matter  of  right.  Where 


Mo.  356,  100  S.  W.  1047;  Hall  v. 
Small,  178  Mo.  629,  77  S.  W.  733. 

[a]  An  "answer  setting  up  a  de- 
fense in  equity  will  not  convert  a  law 
case  into  one  in  equity,  so  as  to  re- 
quire a  trial  by  a  chancellor  unless  af- 
firmative relief  is  asked  and  is  neces- 
sary to  sustaining  or  ascertaining  de- 
fendant's rights."  Thompson  v.  Na- 
tional Bank,  132  Mo.  App.  225,  HO 
S.  W.  681. 

74.  Mo.— Pitts  r.  Pitts,  201  Mo.  856, 
100  S.  W.  1047;  Thompson  v.  National 
Bank,  132  Mo.  App.  225,  110  S.  W. 
681.  Neb.— Card  r.  Deans,  84  Neb.  4, 
120  N.  W.  440.  Ohio.— Gill  v.  Pelkey, 
54  Ohio  St.  348,  43  N.  E.  991;  Buck- 
ner  r.  Mear,  26  Ohio  St.  514.  Wis. 
Lombard  v.  Cowham,  34  Wis.  486. 

[a]  Where  "an  equitbble  defense  is 
pleaded  to  a  law  action,  while  that  is- 
sue may  be  tried  by  the  court,  the 
right  of  plaintiff  to  a  jury  trial  on 
the  case  he  presents  is  npt  affected." 
Tufts  V.  Norris,  115  Iowa  250,  88  N. 
W.   367. 

[b]  And  by  "making  an  equitable 
defense  .  .  .  the  defendant  does  not, 
.  .  .  lose  any  right  which  he  would 
otherwise  have  to  have  the  issues  of 
law  tried  by  a  jury,  nor  does  the 
court,  .  .  .  acquire  the  right  to  pass 
upon  all  the  issues  in  the  case  without 
a  jury."  Swasey  v.  Adair,  88  Gal.  179, 
25  Pac.  1119. 

[c]  The  answer  presenting  a  de- 
fense calling  for  equitable  reUef  "is 
in  the  nature  of  a  bill  in  equity.  .  .  . 
The  defendant  .  .  .  becomes  an  actor 
with  respect  to  the  matter  alleged  by 
him,  and  his  defense  must  be  of  such 
a  character  as  may  be  ripened  by  the 
decree  of  the  court  into  a  legal  right 
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.  .  .  as  will  estop  the  prosecution  of 
the  action  of  the  plaintiff.  .  .  .  Upon 
the  determination  of  the  court  upon 
the  relief  prayed  by  the  answer,  the 
necessity  of  proceeding  with  the  action 
at  law  will  depend.  When  it  does 
proceed,  the  legal  title  will  control 
its  result."  Estrada  v.  Murphy,  19  Cal. 
248. 

75.  Hauser  v.  Murray,  256  Mo.  58, 
165  S.  W.  376;  Keenan  v.  Leslie,  79 
S.   C.  473,  60  S.  E.   1114. 

[a]  In  Gooper  v.  Smith,  16  S.  C. 
331,  the  action  was  brought  to  recover 
possession  of  land  under  a  deed  and 
defendant  admitting  the  execution  of 
such  deed  alleged  that  he  was  in  pos- 
session of  the  land  under  an  agree- 
ment to  purchase  made  prior  to  the 
deed.  It  was  held  there  that  the  de- 
fense being  such  as  could  only  be 
heard  in  a  court  of  equity  "must  be 
tried  by  the  judge,  either  personally 
or  through  the  aid  of  a  jury  acting 
under  his  order  and  for  his  enlighten- 
ment." 

76.  Weaver  v.  Arkansas  Nat.  Bank, 
73   Ark.  462,  84  S.  W.  510. 

[a]  A  denial  of  the  contract  which 
is  set  out  in  the  complaint  without 
prayer  for  its  reformation  or  claim  of 
rescission  raises  a  legal  and  not  an 
equitable  issue  and  is  therefore  triable 
by  a  jury.  Sloan  v.  Gourtenay,  54  S. 
C.  314,  32  S.  E.  431. 

77.  Locke  v.  Moulton,  108  Cal.  49, 
41  Pac.  28;  Hestou  v.  Dougan,  52  Ind. 
App.  40,  96  N.  E.  614. 

78.  Fludd  V.  Equitable  L.  Assur. 
Soc,  75  S.  C.  315,  55  S.  E.  762. 

[a]  Cancellation  of  Policy. — In  an 
action  on  an  insurance  policy  all  "the 
rights   which    the    insurance    company 
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defendnnt  filos  an  ('(iiiit^blo  ooinitorclaiin  or  cross-complaint  to  an  action 
at  law  the  issues  thus  raised  by  him  are  triable  by  tiie  eourt,^"  and 
ordinarily  should  be  tried  first.''" 


could  maintain  in  an  action  for  can- 
cellation on  the  ground  of  false  reitie- 
sentution  are  available  as  a  defense 
alleging  forfeiture  in  a  suit  on  the  in- 
strument. Jt  was,  therefore,  perfectly 
proper  to  deny  the  equitable  relief 
sought  inasmuch  as  defendant  had  a 
complete  and  adequate  remedy  at 
law."  Flddd  V.  Equital)le  L.  Assur. 
Soc,   75  fcj.  C.  315,  55  S.  E.  7G2. 

[b]  Cancellation  of  Note.  —  And 
where  the  defense  interposed  to  an 
action  on.  a  promissory  note  in  legal 
effect  is  a  plea  of  payment,  although 
defendant  asks  for  cancellation  of  the 
note,  such  defense  docs  not  convert 
the  casg  into  an  equitable  action  and 
the  plaintiff  is  entitled  to  a  trial  of 
the  whole  case  by  a  jury.  "It  is  one 
of  the  established  rules  of  equity  juris- 
diction that  equity  will  not  lend  its 
aid  to  a  party  who  has  an  adequate 
remedy  at  law  .  .  .  and  had  the  issue 
been  tried  at  law,  before  a  jury,  and 
a  verdict  found  in  defendant 's  favor, 
and  judgment  rendered  thereon,  it 
would  have  afforded  defendant  as  ef- 
fective relief  as  could  be  granted  by 
a  decree  in  equity  cancelling  the 
note."  Stalter  v.  Stalter,  151  Mo.  App. 
6G,  131  S.  W.  7-17.  See  also  White  r. 
Shouts,  154  App.  Div.  42S,  139  N.  Y. 
Supp.  169. 

79.  Cal. — Crocker  v.  Carpenter,  9S 
Cal.  418,  33  Pac.  271;  Fish  V.  Benson, 
71  Cal.  428,  12  Pac.  454.  Ind.— Pedcn 
f.  Cavins,  134  Ind.  494,  34  N.  E.  7, 
39  Am.  St.  Kep.  276.  la.— Marqnis  r. 
Illsley,  99  Iowa  135,  68  N.  W.  589; 
Marling  r.  Burlington,  etc.  Ey.  Co.,  67 
Iowa  331,  25  N.  W.  268.  Mo.— Hauser 
r.  Murray,  256  Mo.  58,  165  S.  W.  376; 
Lincoln  Trust  Co.  r.  Nathan,  175  Mo. 
32,  74  S.  W.  1007.  Neb.— Card  v. 
Deans,  84  Neb.  4,  120  N.  W.  440; 
Jewett  V.  Black,  GO  Neb.  173,  82  N.  W. 
375;  Hotaling  r.  Tecumseh  Nat.  Bank, 
55  Neb.  5,  75  N.  W.  242.  Ohio.— Buck- 
ner  v.  Mear,  26  Ohio  St.  514.  Okla. 
Maas  r.  Dunmyer,  21  Okla.  434,  96 
Pac.  591.  Wash. — Nolan  r.  Pacific 
Warehouse  Co.,  67  Wash.  173,  121  Pac. 
451,  Ann.  Cas.  1913D,  167;  Lindlev  v. 
McGlauflin,  57  Wash.  581,  107  Pac. 
355. 

[a]     Separating  Legal  and  Etiuitable 


Lssues. — While  under  code  procedure 
l>oth  legal  and  equitable  issues  may  be 
tried  in  the  same  case,  yet  "  'at  the 
trial,  the  legal  and  etjuitable  issues 
must  be  distinguished  and  decided  by 
the  court  in  the  exercise  of  its  dis- 
tinct functions  as  a  court  of  law  and 
a  court  of  equity,  and  only  those 
should  be  determined  by  a  jury  which 
are  properly  triable  by  a  jury,  while 
those  which  would  formerly  have  been 
triable  in  equity  must  be  determined 
by  the  judge  in  the  exercise  of  his 
cliancory  powers.'  "  HoUiday  V. 
Hughes,  54  S.  C.  155,  31  S.  E.  867. 

[b]  Although  Defendant  Admits 
Part  of  Claim. — Gantz  v.  Gease,  82  Ohio 
i-t.  34,  91   N.  E.  872, 

[c]  Practice  in  New  York. — "Where 
the  defendant  has  plcaddl  an  cquit- 
iible  counterclaim,  if  he  wishes  a  trial 
of  the  issues  arising  thereupon  at 
.-pecial  term,  the  proper  practice  is  to 
move  for  an  order  directing  separate 
trials  in  the  appropriate  forum  of  the 
separate  issues  and  the  order  thereof. 
.  .  .  The  court  may  then  determine 
whether  the  issues  shoubl  be  tried  sep- 
aratelv."  Wasserman  r.  Taubin,  129 
App.    Div.    691,    lU    N.    Y.   Supp.    447. 

80.  Cal. — Fish  r.  Benson,  71  Cal. 
428,  12  Pac.  454;  Martin  v.  Zellcrba.h, 
38  Cal.  300,  99>-^m.  Dec.  365.  Idaho. 
Penninger  Lateral  Co.  f.  Clark,  22 
Idaho  397,  126  Pac.  524.  N.  D. 
Giesens  r.  IMartin,  27  N.  D.  231,  145 
N.  W.  823.  V  Utah.— Steele  v.  Boley,  7 
Utah  64,  24  Pac.  755.  Wis. — Cornelius 
v.  Kessel,  58  Wis.  237,  16  N.  W. 
550. 

[a]  It  is  the  duty  of  the  court, 
where  an  equitable  defense  is  set  up 
in  a  cross-complaint  "to  first  deter- 
mine the  issues  involved  under  the 
cross-complaint,  for  the  reason  that  if 
the  defendants  succeeded  on  these  is- 
sues it  would  defeat  the  right  of 
plaintiffs  to  recover  in  their  action  at 
law,  however  perfect  their  legal  right." 
Fish  V.  Benson,  71  Cal.  428,  12  Pac. 
454. 

[b]  Compare  Du  Pout  v.  Davis,  35 
Wis.  631,  where  it  is  said:  "It  would 
have  been  more  correct  practice  to 
have  first  tried  the  equitable  issue  on 
the    defendant's    counterclaim,    before 
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If  the  plaintiff  clismisses  his  complaint  leaving  only  the  equitable  is- 
sues made  in  the  answer,  his  right  of  trial  by  jury  ceases.^^ 

(C.)  Joinder  of  Legal  and  Equitable  Defenses.  —  Where  defendant  in- 
terposes legal  as  -well  as  equitable  defenses,  the  issues  thus  raised  must 
be  tried  separately,  the  former  by  a  jury  and  the  latter  by  the  court,®" 
and  the  equitable  issues  must  be  disposed  of  first.^^ 

(IV.)  As  Aifected  hy  Intervention  and  Interpleader.  —  The  general  rules 
regulating  the  right  to  trial  by  jury  as  dependent  upon  the  issues 
raised,  apply  to  intervenors.^^  Thus,  an  intervenor  in  an  equity  suit 
is  not  entitled  to  a  trial  by  jury  as  of  right,  even  though  the  issue 
raised  by  him  sounds  in  tort.^^ 

Where  a  suit  in  interpleader  is  filed  no  right  to  trial  by  jury  ob- 
tains,^^  and  where  by  an  order  of  interpleader  an  action  at  law  be- 
comes of  equitable  character,  it  is  triable  by  the  court  without  a  jury.^^ 


the  court;  and  after,  the  legal  issue 
by  a  jury.  But  this  rests  somewhat 
in  the  discretion  of  the  court.  And 
the  reverse  order  of  trial,  in  cases  like 
the  present,  where  it  works  no  preju- 
dice, cannot  be  regarded  as  error." 

81.  Johnson  r.  Johnson,  115  Ind. 
112,   17  N.  E.   111. 

82.  Cal. — Bodley  r.  Ferguson,  30 
Cal.  511;  Weber  V.  Marshall,  19  Cal, 
457.  Mo.— Grayson  v.  Weddle,  80  Mo. 
39.  N.  Y.— Guaranty  Trust  Co.  V.  Rob- 
inson, 31  Misc.  277,  64  N.  Y.  Supp. 
366. 

[a]  "Where  .  .  .  both  legal  and 
equitable  defenses  are  relied  upon,  the 
former  should  be  tried  by  a  jury  and 
the  court  may  also  submit  to  the  jury 
for  its  decision  such  matters  of  fact 
as  are  involved  in  the  equitable  issue; 
.  .  .  but  the  finding  of  the  jury  in 
relation  to  the  facts  involved  in  the 
equitable  issue  should  be  special,  to 
enable  the  court  to  render  such  a  judg- 
ment thereon  as  might  be  equitable  and 
proper  between  the  parties."  Petty 
r.  Malier,  15  B.  Mon.  (Ky.)  591. 

83.  Swasey  v.  Adair,  88  Cal.  179,  25 
Pac.  1119;  Peterson  v.  Philadelphia 
Mrtg.  &  Tr.  Co.,  33  Wash.  464,  74  Pac. 
585. 

[a]  Equitable  Issue  Tried  First, 
Where  the  answer  to  an  action  for  the 
recovery  of  damages  sustained  by  an 
alleged  breach  of  contract  not  only 
denies  the  breach  on  the  part  of  the 
defendant  but  alleging  a  breach  by  the 
plaintiff  asks  for  the  foreclosure  of 
a  trust  deed  given  as  (security  for 
such  breach,  it  is  the  duty  of  the 
court  to  try  the  equitable  defense  first, 
as  a  finding  that  plaintiff  had  broken 
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the  contract  destroys  plaintiff's  case. 
Nolan  V.  Pacific  Warehouse  Co.,  67 
Wash.  173,  121  Pac.  451,  Ann.  Cas. 
1913D,   167. 

84.  U.  S. — Luria  v.  United  States, 
231  U.  S.  9,  34  Sup.  Ct.  10,  58  L.  ed. 
101.  Cal.— McNeil  v.  Morgan,  157  Cal. 
373,  108  Pac.  69.  111.— South  Park 
Comrs.  r.  Phillips,  27  111.  App.  380. 
La. — Lacroix  v.  Menard,  3  Mart.  N.  S. 
339,    15    Am.    Dec.    161. 

As  to  intervention  generally,  see  14 
Standard  Proc.  285,  et  seq. 

85.  Nashville  Ry.  &  L.  Co.  v.  Bunn, 
168  Fed.  862,  94  C.  C.  A.  274. 

86.  Mo. — Grand  Lodge  v.  Eisner,  26 
Mo.  App.  108.  Mont.— Missoula  T.  & 
S.  Bank  v.  Iman,  50  Mont.  355,  146 
Pac.  941.  N,  Y.— Gleason  r.  Bush,  166 
App.  Div.  865,  152  N.  Y.  Supp.  54; 
Yoss  V.  Smith,  87  App.  Div.  395,  84 
N.  Y.  Supp.  471. 

See  also   14   Standard  Proc.   216. 

[a]  "The  statutory  proceeding  of 
interpleader,  where  applicable,  pro- 
vides substantially  the  remedy  former- 
ly obtained  by  a  bill  of  interpleader 
in  equity.  Where,  upon  the  issues 
framed,  it  is  apparent  .  .  .  that  the 
right  of  one  person  to  participate  in 
the  fund  involved  is  not  necessarily 
exclusive  of  the  rights  of  others  there- 
in and  that  the  facts  may  require  an 
equitable  distribution  of  the  fund,  a 
proper  ease  is  presented  for  trial  by 
the  court  and  neither  side  is  entitled, 
as  a  matter  of  right,  to  a  jury  trial." 
Burkee  v.  Matson,  114  Minn.  233,  130 
N.   W.   102.5,   34  L.   R.   A.    (N.   S.)    924. 

87.  Schreiber  v.  Dry  Dock  Sav. 
Instit.,  59  Misc.  408,  112  N.  Y.  Supp. 
360. 
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f.  AciiovR  for  Rrcovcry  of  Money  or  Proprrfy.  —  Ofncrally  in  ac- 
tions i'or  till'  recovery  of  monoy,*^  or  specifif  property/"  tin-  parties  are 
entitled  to  trial  by  jury  as  a  matter  of  right.  Thus,  suits  in  replevin*^ 
and  ejectment"^  are  triable  by  jury. 

Where  ertuitable  issues  are  involved  in  actions  for  the  recovery  of  money 
and  property,  the  general  rule  tliat  the  right  to  a  trial  by  jury  depends 
upon  the  nature  of  the  main  issue  applies.'^^  Thus,  where  the  action  is 
brought  primarily  for  the  recovery  of  money  it  is  triable  by  jury  as  of 
right,  although  plaintiff  seeks  also  equitable  relief."^  So  too,  an  action 
to  njcover  real  property  from  a  tenant  is  triable  by  jury  as  of  right 
notwithstanding  the  fact  that  plaintiff  also  asks  for  a  cancellation  of 


88.  U.  S.— Bro^vn  v.  Fletcher,  206 
Fed.  461,  124  C.  C.  A.  367.  Cal.— New- 
man V.  Duane,  89  Cal.  597,  27  Pac. 
66.  Kan. — Seward  v.  Seward,  59  Kau. 
387,  53  Pac.  63;  Mvers  r.  Knabe,  4 
Kan.  App.  484,  46  "  Pac.  472.  Ky. 
Smith  r.  Moberly,  15  B.  Mon.  70. 
Miirn. — Tripp  r.  Northwestern  Nat. 
Bank,  45  Minn.  383,  48  N.  W.  4.  Mo. 
Benoist  v.  Thomas,  121  Mo.  660,  27 
S.  W.  609;  Felironhach,  etc.  Co.  v. 
Atchison,  T.  &  S.  F.  Kv.  Co.,  182  Mo. 
App.  1,  167  S.  W.  631;  Baum  t?.  Steph- 
enson, 133  Mo.  App.  187,  113  S.  W. 
225.  Neb. — Kuhl  v.  Pierce  County,  44 
Neb.  584,  62  N.  W.  1066.  N.  Y.— Glenn 
r.  Lancaster,  109  N.  Y.  641,  16  N.  E. 
484;  Bowery  Bank  v.  Martin,  61  Hun 
625,  16  N.  Y.  Supp.  73;  Clark  v. 
Bhimenthal,  20  Jones  &  S.  355.  N.  D. 
Averv  Mfg.  Co.  V.  Crumb,  14  N.  D. 
57,  103  N.  W.  410.  Ohio.— Gunsaullus 
r.  Pettit,  46  Ohio  St.  27,  17  N.  E. 
231;  Averill,  etc.  Co.  v.  Verner,  22 
Ohio  St.  372;  Riddle  v.  McBeth,  2 
Ohio  Dec.  (Reprint)  606.  Okla.— Sher- 
man V.  Randolph,  13  Okla.  224,  74  Pac. 
102.  S.  C. — Osborne  v.  Osborne,  41 
S.  C.  195,  19  S.  E.  494.  Wyo.— Friend 
V.  Oggshaw,  3   Wyo.  59,  31  Pac.   1047. 

[a]  "If  an  action  is  brought  for 
recovery  of  the  amount  due  on  a  writ- 
ten instrument  for  the  payment  of 
money,  the  fact  that  the  instrument 
was  lost  would  not  make  the  action  an 
equitable  one,  and  .  .  .  the  mere 
fact  that  the  alleged  contract  could 
only  be  established  by  parol  because 
the  writings  had  been  lost  does  not 
change  the  form  of  action  from  one 
at  law  to  one  in  equity."  Dilger  r. 
Estate  of  McQuade,  158  Wis.  328,  148 
N.    W.    lOSf). 

[b]  Notwithstanding  a  Prayer  for 
Full  Discovery. — Where  an  action  is 
brought  for  the  recovery  of  a  sum  of 


money  obtained  by  defendants  through 
a  conspiracy  to  cheat  and  defraud, 
either  party  is  entitled  to  a  jury  trial 
notwithstanding  a  prayer  for  a  full 
discovery.  Chapman  v.  Lee,  45  Ohio 
St.   356, 'm   X.    [■:.   736. 

[c]  Action  To  Recover  Money  Paid 
Under  Misrepresentations. — Where  the 
action  is  brought  to  recover  a  money 
judgment  based  ui)On  misrepresenta- 
tions as  to  the  number  of  acres  in  a 
tract  of  land  sold  by  defendants  to 
the  plaintiff  and  there  is  no  allegation 
of  mistake  or  right  to  rescind,  the 
defendants  are  entitled  to  a  jury  trial 
upon  the  issues  presented.  Hanan  v. 
Messenger,  168  Iowa  507,  150  N.  W. 
073. 

rd]  But  a  proceeding  to  recover  the 
refund  of  excess  charges  from  a  cor- 
poration is  not  one  wherein  a  trial  by 
.iurv  is  a  matter  of  right.  Pioneer  T. 
&  T.  Co.  r.  State,  40  Okla.  417,  138 
Pac.    1033. 

89.  Cal.— Davis  v.  Judson,  159  Cal. 
121,  113  Pac.  147;  Newman  r.  Duane, 
S9  Cal.  597,  27  Pac.  66.  Ind.— Harmon 
r.  Pohle,  46  Ind.  App.  369,  92  N.  E. 
119.  Mo.— Benoist  r.  Thomas,  121  Mo. 
6(10,  27  S.  W.  609.  Okla.— Wah-tah- 
noh-zhe  r.  Moore,  36  Okla.  631,  129 
Pac.  877.  S.  C— Capell  c.  Moses,  36 
S.  C.  559,  15  S.  E.  711. 

90.  Stark  r.  Couch,  109  Ark.  534, 
160  S.  W.  853;  Blackman  r.  Wheaton, 
13   ]\rinn.   326. 

91.  Ind. — Heston  v.  Dougan,  52  Ind. 
App.  40,  96  N.  E.  614.  Mc— Hall  v. 
Small,  178  :S[o.  629,  77  S.  W.  733. 
Wis.— Harlev  r.  Harlev,  140  Wis.  282, 
122  N.  W.  761;  Lombard  v.  Cowham, 
34   Wis.  486. 

92.  See  supra,  II,  E,  4,  e. 

93.  Bradley  v.  Herron,  20  Ohio  Cir. 
Ct.  (N.  S.)  282. 
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the  loaso.^*  On  the  other  hand,  where  the  main  issue  is  of  equitable 
cognizance,  the  right  to  trial  by  jury  of  the  ease  does  not  obtain  even 
though  the  plaintiff  seeks  also  to  recover  money  in  the  action.''^  And 
where  plaintiff  seeking  to  recover  money  invokes  also  the  aid  of  equity, 
the  equitable  issues  are  triable  by  the  court,  while  the  issue  relating 
to  the  recovery  of  money  is  triable  by  jury  as  of  right.^"  So  too,  where 
defendant  in  an  action  brought  for  the  recovery  of  specific  real  prop- 
erty, in  his  answer  asks  for  affirmative  equitable  relief,  the  equitable 
issues  thus  raised  are  triable  by  the  court." 

g.     Detennination  of  Title  to  Real  Property.  —  (I,)    Generally.  —  Gen- 
erally actions  brought  to  determine  title  to  real  properly  are  triable 


94.  Harmon  V.  PoHe,  46  Ind.  App. 
369,  92  N.  E.  119. 

95.  Allen  V.  Gray,  139  App.  Div. 
428,  124  N.  Y.  Supp.  137. 

[a]  Even  though  the  plaintiff  de- 
mands judgment  for  a  sum  of  money, 
the  action  is  of  equitable  cognizance, 
where  in  order  to  render  such  judg- 
ment it  is  necessary  to  adjudicate  that 
the  defendant  transferred  property  in 
fraud  of  his  creditors,  and  hence  the 
action  is  not  triable  by  jury  as  a  mat- 
ter of  right.  Allen  v.  Gray,  139  App. 
Div.  428,  124  N.  Y.  Supp.  137. 

[b]  If  "an  issue  of  fact  relates  to 
or  involves  a  trust  which  the  party 
tendering  it  is  attempting  to  establish, 
it  is  triable  to  the  court.  .  .  .  The 
fact  that  plaintiff  asked  for  a  money 
judgment  is  by  no  means  decisive  that 
the  action  was  one  at  law.  If  he  es- 
tablished the  trust  upon  which  he  re- 
lied, then  he  was  entitled  to  recover 
from  the  defendant  the  money  which 
he  had  received  on  account  of  the 
trust."  Cree  v.  Lewis,  49  Colo.  186, 
112  Pae.  326. 

[c]  Where  the  main  purpose  of  the 
action  is  to  compel  an  accounting  and 
settlement  and  issues  of  fact  as  to 
fraud  and  value  of  property  are  but 
incidental  to  the  main  purpose  of  the 
action,  the  chancellor  has  exclusive 
jurisdiction  thereof  and  such  jurisdic- 
tion carries  with  it  the  power  to  de- 
cide all  issues  raised,  without  inter- 
vention of  a  jury.  Comingor  v.  Louis- 
ville Trust  Co.,  128  Ky.  697,  108  S.  W. 
950,  111  S.  W.  681,  129  Am.  St,  Rep. 
322.     See  infra,  II,  E,  4,  j. 

96.  See  supra,  II,  E,  4,  e. 

[a]  Where  plaintiff  under  a  statute 
seeks  to  establish  an  indebtedness  of 
defendants  to  him  and  in  the  same 
proceeding  endeavors  to   reach  in  pay- 
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mont  of  such  debt  an  interest  owing 
to  defendants  from  a  third  person 
which  cannot  be  seized  in  an  action 
at  law,  "the  defendants  are  entitled 
to  trial  by  jury  respecting  the  debt 
alleged  to  be  due  from  them  to  the 
plaintiff.  They  are  not  entitled  to  a 
trial  by  jury  respecting  the  other 
branches  of  the  case  which  relate  to 
remedy  and  which  are  purely  equitable 
in  their  nature."  Stockbridge  v. 
Mixer,  215  Mass.  415,  102  N.  E.  646. 
97.  Gill  V.  Pelkey,  54  Ohio  St.  348, 
43   N.   E.   991.     See  supra,   II,  E,  4,  e. 

[a]  Equitable  Defense. — Where  in 
an  action  to  recover  real  property  the 
defendant  sets  up  a  parol  contract  to 
purchase  it,  his  defense  is  equitable 
and  not  a  matter  to  be  determined  by 
the  jurv.  Keenan  v.  Leslie,  79  S.  C. 
473,  60  S.  E.  1114. 

[b]  No  Affirmative  Relief  Asked. 
(1)  But  where  the  complaint  states  a 
cause  of  action  in  ejectment  and  the 
answer  attempts  to  set  up  an  equitable 
defense  of  implied  trust  but  does  not 
ask  any  affirmative  relief,  the  case 
remains  an  action  at  law  and  it  is 
error  to  take  the  case  from  the  jury. 
Hall  V.  Small,  178  Mo.  629,  77  S.  W. 
733.  (2)  And  the  defen?e  of  fraud  to 
be  available  as  an  equitable  one  to 
an  action  of  ejectment  must  be  "accom- 
panied by  a  demand  for  such  relief  as 
the  defendant  supposes  himself  en- 
titled to.  ...  A  mere  equitable  de- 
fense is  not  sufficient.  There  must  be 
a  counterclaim  also."  Lombard  v. 
Cowham,  34  Wis.  486. 

[c]  An  issue  if  estoppel  in  pais  as 
a  defense  to  an  action  for  the  recov- 
ery of  possession  of  land  is  a  legal 
issue  and  triable  by  a  jury  as  of 
right.  Southern  Ey.  Co.  v.  Howell,  89 
S.  C.  391,  71  S.  E.  972,  Ann.  Cas. 
1913A,   1070. 
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by  jury  as  of  rifrlit,""  except  wlicre  the  issue  of  title  is  only  incidentally 
involved  in  an  action  of  equitalije  fognizanee.**" 

(II.)  Actions  To  Quiet  Title.  —  Where  under  a  statute  an  action  may 
be  brought  against  adverse  claimants  to  quiet  title  to  property/  such 
action  is  deemed  of  eriuitable  cognizance,  and  neither  party  ordinarily 
is  entitled  to  a  trial  by  jury;-  but  where  the  issues  rai.sed  in  the  action 


98.  Cal.  —  Gillespie  v.  Gouly,  120 
Cal.  515,  52  Pac.  816;  Donahue  v. 
Meister,  88  Cal.  121,  25  Pac.  1096,  22 
Am.  St.  Rep.  283.  Fla. — Hughes  v. 
Hannah,  39  Fla.  .365,  22  So.  613.  Ky. 
Kountze  v.  Hatfield,  30  Kv.  L.  Keii. 
589,  99  S.  W.  262.  Mass.— Weeks  v. 
Brooks,  205  Mass.  458,  92  N.  E.  45. 
Mich.— Tabor  v.  Cook,  15  Mich.  322. 
Miss. — Wofford  v.  Bailey,  57  Miss. 
239.  Mo.— Lee  v.  Conran,  213  Mo.  404, 
111  S.  W.  1151,  Mont.— Montana  Ore- 
Purch.  Co.  V.  Boston,  etc.  Min.  Co., 
27  Mont.  536,  71  Pac.  1005.  Nev. 
Stonecifer  v.  Yellow  Jacket,  etc.  Co., 
3  Nev.  38.  N.  Y.- King  v.  Ross,  28 
App.  Div.  371,  51  N.  Y.  Supp.  138. 
Pa. — In  re  Haines'  Appeal,  73  Pa,  169. 
S,  C— Marshall  r.  Pitts,  39  S.  C.  390, 
17  S.  E.  831.  S.  D.— Nelson  v.  Jor- 
deth,  15  S.  D.  46,  87  N.  W.  140. 

[a]  Title  by  Sheriff's  Sale.— The 
question  whether  a  title  acquired 
through  a  sheriff's  sale  is  superior  to 
the  title  of  plaintiff  under  a  convey- 
ance from  the  judgment  debtor  made 
before  the  judgment  was  recovered  but 
recorded  after  such  recovery,  is  purely 
one  of  law  to  be  determined  by  a 
jurv.  Alpern  v.  Behrenburg,  77  N.  J. 
Eq.'  373,  77  Atl.  803. 

[b]  Title  as  Defense.— Where  de- 
fendants in  an  action  to  remove  cer- 
tain obstructions  from  a  public  street, 
claim  title  to  land  included  in  the 
street,  they  are  entitled  to  a  trial  In- 
jury provided  that  their  claim  of  title 
is  a  bona  fide  claim,  but  if  they  can- 
not show  that  they  are  not  in  a  posi- 
tion to  demand  a  jury.  Moorman  V. 
City  of  Lynchburg,  113  Va.  90,  73  S. 
E.  987. 

99.  Atkinson  v.  Crowe  Coal,  etc.  Co., 
80  Kan.  161,  102  Pac.  59,  106  Pac. 
1052,   39  L.  R.  A.    (N.  S.)    31. 

[a]  "The  difficulty  encountered  in 
the  enforcement  of  this  rule  consists 
chiefly  in  determining  whether  or  not 
the  action  under  consideration  comes 
within  the  rule.  The  test  upon  this 
question  which  has  been  generally  fol- 
lowed  is    that,    where    the    real    object 


of  the  action,  whatever  its  form,  ap- 
pears to  be  to  settle  a  disputed  ques- 
tion of  title,  then  either  party  may 
demand  a  jury  as  matter  of  right,  if, 
on  the  other  hand,  the  purpose  is  to 
obtain  proper  equitable  relief,  then 
the  chancellor  may  administer  it,  even 
though  it  involves  an  examination  of 
title."  Atkinson  v.  Crowe  Coal,  etc. 
Co.,  80  Kan.  161,  102  Pac.  50,  106  Pac. 
1052,   39   L.   R.  A,    (N.  S.)    31. 

1.  See  the   title   "Quieting  Title." 

2.  U.  S.— Holland  v.  Challen,  110  U. 
S.  1.5,  3  Sup.  Ct.  495,  28  L,  ed.  52; 
Book  V.  Justice  Min.  Co.,  58  Fed.  827; 
Grand  Rapids  Co.  r.  Sparrow,  36  Fed. 
210,  1  L.  R.  A.  480.  Cal.— McNeil  v. 
Morgan,  157  Cal.  373,  108  Pac.  69; 
Fuller  r.  Kellv,  28  Cal.  App.  160,  151 
Pac.  749.  Colo.— Rice  v.  Goodwin,  2 
Colo.  App.  267,  30  Pac.  330.  Idaho. 
Fairview  Investment  Co.  v.  Lamberson, 
25  Idaho  72,  136  Pac.  606.  lU.— Gage 
V.  Ewing,  107  111.  11.  la.— Coulthard 
r.  Davis,  151  Iowa  578,  131  N.  W. 
1083;  Bradlev  v.  Burkhart,  139  Iowa 
.32.3,  115  N.  W.  597,  130  Am.  St.  Rep. 
328.  Kan.— Butts  r.  Butts,  84  Kan. 
475,  114  Pac.  104S;  Bethany  Hospital 
Co.  V.  Philippi,  82  Kan.  64,  107  Pac. 
530,  30  L.  R.  A.  (N.  S.)  194.  Ky. 
Hall  V.  Pratt,  142  Ky.  561,  134  S.  W. 
900.  Mass. — Crocker*  v.  Getting,  173 
Mass.  68,  53  N.  E.  158.  Minn.— .John- 
son V.  Peterson,  90  Minn.  503,  97  N. 
W.  384;  Roussain  v.  Patten,  46  Minn. 
308,  48  N.  W.  1122.  Mont.— Montana 
Ore-Purch.  Co.  r.  Boston,  etc.  Co.,  27 
Mont.  288,  70  Pac.  1114.  N.  J.— Brady 
V.  Carteret  Realtv  Co.,  70  N.  J.  Eq. 
748,  64  Atl.  1078,  118  Am.  St.  Rep. 
77S,  8  L.  R.  A.  (N.  S.)  866.  Ohio. 
Ellithorpe  v.  Buck,  17  Ohio  St.  72. 
Okla.— Hartsog  r.  Perry,  45  Okla.  277, 
145  Pac.  328.  Ore.- McLeod  r.  Llovd, 
43  Ore.  260.  71  Pac.  795,  74  Pac.  491. 
S.  C. — Trustees  of  University  r.  Trus- 
tees of  Academy,  85  S.  C.  546,  67  S.  E. 
951.  S.  D. — Grigsbv  v.  Larson,  24  S. 
D.  628,  124  N.  W.  856.  Wash.— White 
v.  McSorley,  47  Wash.  18,  91  Pac.  243; 

Vol.  XVI 


892 


JURIES  AND  JURORS 


are  such  as  at  the  adoption  of  the  constitution  were  triable  by  jury, 
the  parties  are  entitled  to  a  trial  by  jury  of  such  issues.^    However,  a 


Eohrer  v.  Snyder,  29  Wash.  199,  69  Pae. 

748. 

[a]  A  statute  authorizing  any  per- 
son claiming  title  to  lands  through  a 
conveyance  executed  upon  a  sale  for 
non-payment  of  taxes  to  commence  a 
suit  in  chancery  to  quiet  his  title  there- 
to without  talcing  possession  of  such 
lands  is  only  applicaljle  to  vacant  lands 
and  does  not  intend  to  give  a  remedy 
in  chancery  where  at  common  law  a 
trial  by  jury  was  demandable  as  of 
right.  "Whatever  proceeding  the 
legislature  authorizes  for  the  determina- 
tion of  adverse  claims,  the  right  of 
the  party  in  possession  to  a  jury  trial 
must  be  kept  in  view,  .  .  .  The  courts 
will  always  construe  a  legislative  act 
so  as  to  give  it  effect  as  law,  if  it 
be  practicable  to  do  so.  An  intent  to 
violate  the  constitution  is  not  to  be 
presumed  in  any  case,  and  a  construc- 
tion which  would  have  that  effect  is 
not  to  be  adopted  unless  forced  .  •  . 
by  the  terms  employed.  .  .  .  We  do 
not  discover  in  this  statute  a  clear 
intent  to  give  a  remedy  in  chancery 
in  cases  where  the  defendant  was  en- 
titled to  a  jury  trial  at  the  common 
law,  and  as  an  act  to  that  effect,  with- 
out provision  for  a  jury  at  the  option 
of  defendant,  would  be  unconstitution- 
al, it  is  our  duty,  under  the  principle 
stated,  to  hold  the  act  applicable  only 
to  those  cases  where  the  defendant  is 
not  in  possession."  Tabor  V.  Cook,  15 
Mich.  322. 

[b]  A  proceeding  under  the  federal 
statute  to  determine  the  rights  of  ad 
verse  claimants  to  a  mineral  location 
is  not  equitable  in  its  nature  as  the 
right  of  possession  is  the  gist  of  the 
action,  and  hence  a  jury  is  demand- 
able  as  of  right.  Burke  i'.  McDonald, 
2  Idaho   339,   13  Pac   351. 

[c]  Establishment  of  Boundary  Line. 
But  where  both  j)arties  claim  posses- 
sion of  the  property  and  the  location 
of  the  boundary  line  between  their 
adjoining  lands  is  the  matter  in  dis- 
pute neither  party  is  entitled  to  a  jury 
trial  in  an  action  brought  under  the 
statute  to  quiet  title.  "The  relief 
sought  by  the  plaintiff  could  not  have 
been  obtained  by  an  actior  for  the 
recovery  of  real  property,  under  either 
the   code  or  the  forms  of  the   common 
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law;  and  was  not,  therefore,  a  case 
in  which  he  could  demand  a  trial  by 
jury,  of  the  issues  involved.  ...  It 
follows  that  the  defendant  had  neither 
a  statutory  nor  constitutional  right  to 
have  the  boundary  line  in  controversy 
established  by  the  verdict  of  a  jury, 
as  a  condition  precedent  to  the  relief 
which  the  plaintiff  is  entitled  to."  El- 
lithorpe  v.  Buck,   17   Ohio  St.   72. 

[d]  And  where  plaintiff  is  in  pos- 
session of  real  property  and  defendant 
claims  title  thereto  under  a  forged 
deed  an  action  brought  to  quiet  title 
is  of  purely  equitable  character,  and 
a  jury  trial  is  not  demandable  in  such 
action  as  a  matter  of  right.  Angus  V. 
Craven,  132  Cal.  691,  64  Pac.  1091. 

[e]  Where  defendants  admit  plain- 
tiff's legal  title  to  the  land  in  con- 
troversy and  base  their  defense  upon 
an  alleged  agreement  for  the  sale  of 
such  land  and  in  effect  ask  for  a  spe- 
cific performance  of  the  agreement,  it 
"is  very  clear  .  .  .  that  the  defend- 
ants were  not  entitled  to  a  jury  for 
the  trial  of  the  equitable  issues  thus 
presented."  Crocker  v.  Carpenter,  98 
Cal.  418,  33  Pac.  271. 

3.  Ark. — Love  v.  Brvson,  57  Ark. 
589,  22  S.  W.  341.  Fla.— Hughes  v. 
Hannah,  39  Fla.  365,  22  So.  613.  111. 
Gage  V.  Ewing,  107  111.  11.  Ind.— Trit- 
tipo  V.  Morgan,  99  Ind.  269;  Macy  V. 
Wood,  49  Ind.  App.  469,  97  N.  E.  553. 
Md.— McCoy  v.  Johnson,  70  Md.  490, 
17  Atl.  387.  Mich.— Tabor  r.  Cook,  15 
Mich.  322.  Mo.— Minor  v.  Burton,  228 
Mo.  558,  128  S.  W.  964.  Mont.— Mon- 
tana Ore-Pureh.  Co.  v.  Boston,  etc. 
Min.  Co.,  27  Mont.  536,  71  Pae.  1005. 
N.  J.— Powell  r.  Mayo,  24  N.  J.  Eq. 
178.  Pa. — North  Pennsylvania  Coal 
Co.  V.  Snowden,  42  Pa.  '488,  82  Am. 
Bee.  530.  S.  D.— Burleigh  v.  Hecht,  22 
S.  D.  301,  117  N.  W.  367. 

fa]  The  claims  to  be  tried  and  de- 
termined in  an  action  to  quiet  title 
brought  under  a  statute  "may  plainly 
include  legal  claims  proper  to  be  tried 
by  a  jury,  as  well  as  equitable  claims 
proper  to  be  tried  by  a  court  of  equity; 
and  in  the  absence  of  any  provisions 
in  the  act  which  either  expressly  or 
bj'  necessary  implication  prohibit  trial 
by  jury,  the  fair  presumption  is  that 
the   right   to   try   the  former   class  of 
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counterclaim  in  ejectment  interposed  to  an  action  to  ffniet  title  does 
not  entitle  defendant,  as  a  matter  of  ri^ht,  to  a  jury  trial/  But  in 
some  jurisdicti(ms  actions  to  (piict  title  are  held  to  he  triahle  l)y  a  jury 
as  a  matter  of  right.*^  And  where  the  plaintiff  hy  an  action  brought 
in  the  form  of  the  statutory  action  to  quiet  title  seeks  to  recover  pos- 
session of  property,  the  cause  is  triable  by  jury  as  of  right.*^    It  has 


questions  to  a  jury  is  preserved  to  the 
parties."  Miles  v.  Strong,  68  Conn. 
273,  36  Atl.  55. 

[b]  In  order  to  determine  whether 
an  action  to  quiet  title  is  triable  by 
jury  "we  must  first  determine  what 
the  issue  tendered  by  the  pleadings  is, 
and  after  doing  so,  we  must  then  ascer- 
tain how  that  issue  was  triable  before 
the  adoption  of  that  constitutional 
provision;  if  by  jury,  then  either 
party  is  entitled  to  a  trial  of  that 
issue  by  a  ,iury  regardless  of  any  statu- 
tory provision;  but  if  it  was  not  triable 
l>y  jury  prior  to  that  time,  then  the 
constitution  does  not  govern,  and  we 
would  then  look  to  the  statutes  and 
the  common  law  for  a  rule  by  which 
to  solve  the  question.  We  will  first 
determine  the  nature  of  the  issue  pre- 
sented by  the  pleadings.  The  petition 
charges  that  the  plaintiff  is  the  owner 
of  the  land  described  therein,  and  that 
defendant  claims  some  interest  or  es- 
tate therein,  the  nature  of  which  is 
unknown  to  plaintiff,  except  that  it 
is  adverse  and  prejudicial  to  his  inter- 
ests. The  answer  denies  the  allega- 
tions of  plaintiff's  ownership,  and  al- 
leges that  the  lands  are  accretions. 
.  .  .  When  reduced  to  its  final  analy- 
sis, the  issue  is  plainly  one  of  ac- 
cretion .  .  .  triable  by  a  jury  prior 
to  the  adoption  of  .  .  .  the  constitu- 
tion; and  consequently,  .  .  .  any  action 
involving  that  issue  must  still  be  triable 
by  a  jury  regardless  of  any  subse- 
quent legislation  upon  the  subject." 
Lee  V.  Conran,  213  Mo.  404,  111  S.  W. 
1151.  See  also  to  the  same  effect, 
Frowein  r.  Poage,  231  Mo.  82,  132  S. 
W.   241. 

4.  Larkin  r.  Wilson,  2S  Kan.  513; 
Johnson  v.  Peterson,  90  Minn.  503,  97 
N.  W.  384. 

[a]  The  equitable  nature  (1)  of  an 
action  "to  quiet  title  cannot  be 
changed  so  as  to  entitle  a  defendant 
to  a  jury  trial,  though  defendant,  being 
out  of  possession,  file  a  cross-complaint 
in  ejectment."  Coghlan  v.  Quartararo, 
15  Cal.    App.   662,   115   Pac.   664.      (2) 


But  see  Donaliue  v.  Meister,  88  Cal. 
121,  25  Pac.  1096,  22  Am.  St.  Rep. 
283,  holding  that  where  plaintiff  in  an 
action  to  quiet  title  to  land  ousted  de- 
fendant shortly  prior  to  the  commence- 
ment of  the  action  of  the  possession 
of  such  land,  the  defendant  filing  an 
answer  in  the  nature  of  ejectment  is 
entitled  to  a  trial  by  jury. 

5.  Jennings  r.  Moon,  135  Ind.  168, 
34  N.  E.  996;  Macv  r.  Wood,  49  Ind. 
App.  469,  97  N.  E.  553;  Baxter  v. 
Baxter,  46  Ind.  App.  514,  92  N.  E. 
881,  1039;  Ross  r.  McManigal,  61  Neb. 
90,  84  N.  W.  610;  Force  v.  Stubbs,  41 
Neb.  271,  59  N.  W.  798. 

[a]  Under  a  statute  providing  that 
issues  of  exclusive  equitable  jurisdic- 
tion shall  be  tried  by  the  court  and 
all  other  issues  of  fact  shall  be  triable 
by  a  jury  "it  is  quite  clear  that  .  .  . 
the  statutory  action  to  quiet  title  is 
triable  by  a  jury.  .  .  .  It  is  the 
creature  of  positive  statute  and  not 
of  the  courts  of  chancery.  It  did  not 
come  into  existence  as  a  suit  of  equit- 
alde  cognizance,  but  as  a  statutory 
action.  ...  It  cannot,  ...  be  legally 
possible  that  the  statutory  action  to 
recover  possession,  which  is  substan- 
tially the  same  as  the  common  law 
action  of  ejectment,  may  be  separated 
into  classes,  one  class  triable  by  the 
court  and  another  triable  by  a  jury. 
.  .  .  If  regard  is  had  to  the  statute, 
it  must  inevitably  follow  that  there 
is  one  statutory  action  to  recover  pos- 
session, and  one  to  quiet  title,  and  not 
many  different  actions,  some  triable 
by  one  tribunal  and  some  by  an- 
other." Puterbaugh  v.  Puterbaugh, 
131  Ind.  288,  30  N.  E.  519,  15  L.  R. 
A.  341. 

6.  McNeil  r.  :Morgan,  157  Cal.  373, 
108  Pac.  69;  Newman  c.  Duane,  89  Cal. 
597,  27  Pac.  66;  Burleigh  c.  Hecht,  22 
S.  D.  301,  117  N.  W.  367. 

[a"I  Although  "an  action  be  brought 
in  form  ...  as  an  equitable  action 
to  quiet  title  to  land,  if,  in  reality, 
it  is  an  action  for  the  recovery  of 
specific  real  estate  and  the  issues  made 
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hecu  heW,  however,  that  a  statute  giving  a  party  not  in  possession  the 
right  to  bring  suit  in  equity  to  quiet  title  will  not  be  enforced  in  the 
federal  courts.' 

h.  Damages.  — The  parties  to  an  action  for  the  recovery  of  dam- 
ages generally  are  entitled  to  a  trial  by  jury,«  unless  the  recovery  of 
damages  is  incidental  only  to  the  main  issue  of  an  action  which  is 
equitable  in  its  nature.^  But  where  the  action  is  primarily  brought 
for  the  recovery  of  damages,  the  fact  that  equitable  relief  is  also  asked 


are  clearly  of  a  legal  character  and  such 
as  are  cognizable  in  a  court  of  law, 
the  substance  must  control  the  form, 
and  as  a  party  is  specially  given  the 
right  to  a  trial  by  jury  where  an  action 
is  brought  to  recover  specific  real 
property  .  .  .  this  right  cannot  be 
defeated  by  any  particular  form  which 
the  action  may  take."  Davis  v.  Jud- 
son,  159  Cal.  121,  113  Pac.  147. 

[b]  "It  is  not  every  cause  of  action 
which  the  pleader  styles  an  action 
...  to  quiet  title  that  entitles  the 
parties  to  a  trial  by  jury;  nor  will 
the  prayer  for  relief  have  any  con- 
trolling influence  in  determining  whether 
or  not  a  jury  may  be  called.  The 
court  will  look  to  the  substantial  aver- 
ments of  the  complaint  or  cross-com- 
plaint, as  the  case  may  be,  and  from 
the  facts  so  averred  determine  whether 
the  action  is  one  of  equitable  or  com- 
mon law  jurisdiction,  and  if  the  for- 
mer, refuse  a  trial  by  jury."  Mar- 
tin V.  Martin,  118  Ind.  227,  20  N.  E. 
763. 

[c]  And  in  an  action  brought  to 
quiet  title  by  a  party  out  of  posses- 
sion against  one  claiming  title  and  in 
possession  either  party  is  entitled  to 
a  jury  as  a  matter  of  right.  Gillespie 
V.  Goulv,  120  Cal.  515,  52  Pac.  816. 

7.  Whitehead  v.  Shattuck,  138  U.  S. 
146,  11  Sup.  Ct.  276,  34  L.  ed.  873; 
Taylor  v.  Clark,  89  Fed.  7. 

[a]  "In  some  states  it  is  not  even 
necessary  that  plaintiff  should  be  in 
possession  of  the  land  at  the  time  of 
filing  the  bill.  These  statutes  have 
generally  been  held  to  be  within  the 
constitutional  power  of  the  legislature; 
but  the  question  still  remains,  to  what 
extent  will  they  be  enforced  in  the 
federal  courts,  and  how  far  are  they 
subservient  to  the  constitutional  pro- 
vision entitling  parties  to  a  trial  by 
jury.  .  .  .  These  provisions  are  obliga- 
tory at  all  times  and  under  all  circum- 
stances,   and    are    applicable    to    every 
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form  of  action,  the  laws  of  the  several 
states  to  the  contrary  notwithstand- 
ing. .  .  .  The  real  question  .  .  . 
to  be  determined  in  this  case  is,  wheth- 
er the  plaintiffs  have  an  adequate 
remedy  at  law.  If  they  have  .  .  . 
the  federal  courts  will  not  entertain 
the  bill,  but  will  remit  the  parties  to 
their  remedy  at  law."  Wehrman  v. 
Conklin,  155  U.  S.  314,  15  Sup.  Ct.  129, 
39  L.  ed.  167. 

8.  U.  S. — Childs  V.  Missouri,  K.  & 
T.  Ey.  Co.,  221  Fed.  219;  Meeker  v. 
Lehigh  Valley  E.  Co.,  162  Fed.  354. 
Ind. — Harrisburgh  Car  Mfg.  Co.  v. 
Sloan,  120  Ind.  156,  21  N.  E.  1088. 
Neb.— Brockway  v.  Eeynolds,  82  Neb. 
757,  118  N.  W.  1055.  N.  H.— Copp  v. 
Henniker,  55  N.  H.  179,  20  Am.  Eep. 
194.  N.  Y.— Lewis  v.  Varnum,  12  Abb. 
Pr.  305.  Ore. — Shobert  v.  May,  40  Ore. 
68,  66  Pac.  466,  91  Am.  St.  Eep.  453, 
55  L.  E.  A.  810.  S.  D.— Leisch  v. 
Baer,  24  S.  D.  184,  123  N.  W.  719. 
Vt.— Plimpton  v.  Somerset,  33  Vt.  283. 
Wis.— Dilger  v.  Estate  of  McQuade,  158 
Wis.  328,  148  N.  W.   1085. 

[a]  An  action  brought  to  recover 
unliquidated  damages  for  breach  of 
contract  is  one  in  which  the  parties 
under  the  constitution  are  entitled  to 
a  trial  by  jury  and  consequently  it  is 
beyond  the  power  of  the  court  to  make 
in  such  action  an  order  of  reference 
without  their  consent;  nor  is  it  mate- 
rial that  the  counterclaim  will  require 
the  examination  of  a  long  account;  the 
action  is  not  made  referable  by  such 
counterclaim.  Untermyer  v.  Beihauer, 
105  N.  Y.  521,  11  N.  E.  847. 

9.  Koch  v.  Story,  47  Colo.  335,  107 
Pac.  1093.     See  supra,  II,  E,  4,  e. 

[a]  An  action  for  injunction  is  al- 
ways equitable  and  when  the  court  in 
the  exercise  of  its  chancery  powers 
undertakes  to  administer  such  relief 
and  also  awards  compensatory  dam- 
ages, the  latter  fact  does  not  alter  the 
nature  of  the  action  and   a  jury   trial 
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does  not  fifPeet  llif  rif^'ht  to  a  jury   trial   of   the   issues   of   damages."* 
i.     Recovery  of  Penalties  and  Forfeitures.  —  Actions  brought  to  en- 
force penalties  and  forfeitures  generally  are  triable  by  jury  as  of 
right." 

j.  Accounting.  —  In  some  jurisdictions  no  right  to  trial  by  jury 
exists  in  actions  for  an  accounting  where  the  accounts  are  compli- 
cated,'- while  in  others  the  complexity  of  the  account  is  not  of  itself 
suflifient  to  deprive  a  party  of  the  right  to  trial  by  jury,  and,  in  order 
to  give  a  court  of  eciuity  jurisdiction  there  must  be  either  a  want  of 
an  adefiuate  remedy  at  law'^  or  some  cause  for  equitable  cognizance 
other  than  the  complexity  of  the  accounts,"  such  as  mutuality  of  ac- 


is  not  a  matter  of  right.  Atlantic, 
etc.  Ry.  Co.  r.  Victor  Mfg.  Co.,  79  S. 
C.  266,  60  S.   E.  675. 

10.  Hughes  V.  Dunlap,  91  Cal.  385, 
27   Pac.  642. 

[a]  Injunction  Incidental.  —  An  ac- 
tion to  recover  damages  for  past  tres- 
passes is  a  legal  remedy  and  the  fact 
that  plaintiff  also  asked  for  an  in- 
junction does  not  deprive  defendant 
of  his  right  to  trial  by  jury  on  the 
issue  of  damages.  Hughes  v.  Dunlap, 
91   Cal.  :i85,  27    IV-  642. 

[b]  Specific  Performance  Impossible. 
And  where  an  action  is  brought  for 
specific  performance  of  a  contract  and 
also  for  damages  sustained  by  the 
breach  thereof,  the  plaintiff  knowing 
at  the  time  of  the  commencement  of 
the  action  that  it  was  not  within  the 
power  of  defendants  to  specifically  per- 
form the  contract,  the  defendants  can- 
not be  deprived  of  their  right  to  trial 
bv  jury.  Leisch  v.  Baer,  24  S.  D.  184, 
123   N.   W.   719. 

11.  Idaho. — Stevens  v.  Home  Sav. 
&  Loan  Assn.,  5  Idaho  741,  51  Pac. 
779.  N.  J. — Rider  V.  Lakewood  Mar- 
ket Co.  (N.  J.  L.),  88  Atl.  194;  Har- 
man  v.  Board  of  Pharmacy,  67  N.  J. 
L.  117,  50  Atl.  662.  N.  y!— Tenement 
House  Dept.  v.  Manhattan,  153  N.  Y. 
Supp.  769. 

See  also  the  title  "Penalties,  For- 
feitures and  Fines." 

As  to  the  right  to  trial  by  jury  in 
suits  for  the  enforcement  of  penalties 
in  admiralty,  see  1  Standard  Proc. 
538. 

12.  U.  S. — Fowle  r.  Lawrason  's 
Exrs.,  5  Pet.  495,  8  L.  ed.  204;  Mc- 
Mullen  Lumb.  Co.  v.  Strother,  136  Fed. 
295,  69  C.  C.  A.  433;  London  G.  & 
A.  Co.  V.  Bell  Tel.  Co.,  171  Fed.  278; 
Balfour  r.  San  .Toaquin  Vallov  Bank. 
156  Fed.  500;   Fenno   v.   Primrose,   116 


Fed.  49.  Ga.— Printup  f.  Mitchell,  17 
Ga.  558,  63  Am.  Dec.  258.  111.— Glea- 
son  &  Bailey  Mfg.  Co.  v.  Hoffman,  168 
111.  25,  48  N.  E.  143.  la.— Burt  v. 
llarrah,  65  Iowa  643,  22  N.  W.  910. 
Mich. — Blodgett  r.  Foster,  114  Mich. 
6S8,  72  N.  W.  1000,  68  Am.  St.  Rep. 
.lOl.  Miss.— Watt  V.  Conger,  13  Smed. 
&  M.  412.  N.  H. — Low  v.  Independent 
Cliristian  Soc,  67  N.  H.  488,  32  Atl. 
762.  N.  Y. — Schermerhorn  v.  Wood, 
4  Daly  158.  Wash.— Lin.Uey  v.  Mc- 
Cihiulliu,  57  Wash.  581,  107  Pac.  355. 

As  to  basis  of  jurisdiction  ef  equity 
in  actions  for  accounting,  see  1  Stand- 
ard Proc.  265,  et  seq. 

13.  Norwich  &  W.  R.  Co.  v.  Storey, 
17   Conn.   364. 

[a]  In  "every  case  of  interposition 
of  a  court  of  equity  in  such  actions 
there  must  exist  a  necessity  arising 
from  failure  of  remedy  at  law  to  af- 
ford justice.  And  extent  of  equitable 
jurisdiction  in  actions  for  an  account- 
ing and  when  to  be  exercised  is  thus 
stated  in  Pomeroy's  Equity  Juris- 
prudence, sec.  1421:  'The  instances  in 
Avhich  the  legal  remedies  are  held  to 
be  inadequate  and,  therefore,  a  suit  in 
equity  for  an  accounting  proper,  are: 
1.  Where  there  are  mutual  accounts 
between  the  plaintiff  and  the  defend- 
ant, that  is,  where  each  of  the  parties 
has  received  and  paid  on  account  of 
the  other.  2.  Where  the  accounts  are 
all  on  one  si<le  but  there  are  circum- 
stances of  great  complication  or  diffi- 
culties in  the  way  of  adequate  relief 
at  law.  3.  Wliere  a  fiduciary  relation 
exists  between  the  parties,  and  a  duty 
rests  on  the  defendant  to  render  an 
account.'  "  O'Connor  r.  Henderson 
Bridge  Co.,  95  Ky.  633,  27  S.  W.  251, 
98  3. 

14.  Ind.— Field  v.  Brown,  146  Ind. 
293,    45    N.    E.    464.      la.— Galusha    V. 
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counts.^^  necessity  for  a  discovciy/'^  or  the  existence  of  fiduciary  rela- 
tions between  the  parties." 

Where  the  statute  authorizes  a  compulsory  reference  of  accounts,  the 
legal  issues  in  the  case  are  nevertheless  triable  by  jury,^^  unless  the 


Weudt,  114  Iowa  397,  87  N.  W.  512; 
Burt  i-.  Harrah,  65  Iowa  643,  22  N.  W. 
910.  Minn. — Shipley  ;;.  Beldue,  93 
Minn.  414,  101  N.  'W.  952;  Judd  v. 
Dike,  30  Minn.  380,  15  N.  W.  672. 
Neb.— LaMaster  v.  Scofield,  5  Neb.  148, 
Mills  V.  Miller,  3  Neb.  87.  N.  Y. 
Whitou  r.  Spring,  74  N.  Y.  169.  Ohio. 
Black  V.  Bovd,  50  Ohio  St.  46,  33  N.  E. 
207.  Pa.— Holland  v.  Hallahan,  211  Pa. 
223,  60  Atl.  735;  Graham  v.  Cummings, 
208  Pa.  516,  57  Atl.  943;  Paton  r. 
Clark,  156  Pa.  49,  27  Atl.  116.  S.  C. 
Smith  &  Co.  v.  Bryce,  17  S.  C.  538. 
Tenn. — Pearl  v.  Nashville,  10  Yerg.  179. 
W.  Va.— Grafton  v.  Eeed,  26  W.  Ya. 
437. 

See  generally  1  Standard  Pkoc.  267, 
et  seq. 

15.  la. — Burt  v.  Harrah,  65  Iowa 
643,  22  N.  W.  910.  Ky.— O'Connor  v. 
Henderson  Bridge  Co.,  95  Ky.  633,  27 
S.  W.  251.  Minn.— Garner  v.  Reis,  25 
Minn.  475.  Ohio.— Black  r.  Bovd,  50 
Ohio  St.  46,  33  N.  E.  207.  Va.— Smith 
■V.  Marks,  2  Rand.   (23  Va.)   449. 

[a]  "Cases  involving  the  investiga- 
tion of  accounts,  particularly  where 
the  accounts  are  mutual  or  complicated, 
are  within  the  equity  jurisdiction  of 
the  court.  .  .  .  It  is  the  inconven- 
ience and  difficulty  of  properly  and 
accurately  adjusting  and  settling  ac- 
counts of  a  complex  nature  in  suits  at 
law  that  have  brought  them  within 
the  equity  jurisdiction  of  the  court." 
Davis  V.  Dyer,  62  N.  H.   231. 

[b]  Ami  to  "sustain  a  bill  for  an 
account,  there  must  be  mutual  de- 
mands, and  not  merely  payments  by 
way  of  set-off.  A  single  matter  can- 
not be  the  subject  of  an  account.  There 
must  be  a  series  of  transactions  on 
one  side,  and  of  payments  on  the 
other."  Porter  v.  Spencer,  2  Johns. 
Ch.  (N.  Y.)  169. 

[c]  An  accounting  between  partners 
is  triable  by  the  court  without  a  jury. 
Horn  V.  Lupton,  182  Ind.  355,  105  N. 
E.  237,  106  N.  E.  708;  Shipley  v.  Bel- 
due,  93  Minn.  414,  101  N.  W.  952; 
Berkey  v.  .Judd,  14  Minn.  394.  See 
generally    the    title    "Partnership." 

16.  la.— Faville  r.  Llovd,  140  Iowa 
501,  118  N.  W.  871;   Frick  v.  Kabaker, 
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116  Iowa  494,  90  N.  W.  498;  Tufta 
V.  Norris,  115  Iowa  250,  88  N.  W.  367; 
Grant  v.  Bulles,  69  Iowa  525,  29  N.  W. 
439.  Wash. — Veysev  v.  Veysey,  86 
Wash.  553,  151  Pac."^39.  W.  Va.— La- 
fever  r.  Billmyer,  5  W.  Va.  33. 
See   1   Standard  Proc.  269. 

[a]  But  compare  Chapman  V.  Lee, 
45  Ohio  St.  356,  13  N.  E.  736,  holding 
that  the  mere  fact  that  a  discovery  is 
sought  is  not  sufficient  to  deprive  a 
party  of  trial  by  jury,  where  the 
remedy  at  law  is  adequate.  And  see 
to  the  same  effect,  LaMaster  t.  Scofield, 
5   Neb.   148. 

[b]  Under  the  Iowa  code  courts  "of 
equity  have  a  general  jurisdiction 
where  there  are  mutual  accounts,  and 
also  where  the  accounts  are  on  one 
side,  but  a  discovery  is  sought  and  is 
material  to  the  relief.  But  where  the 
accounts  are  all  on  one  side  or  where 
there  is  a  single  matter  on  the  one 
side,  and  mere  set-offs  on  the  other, 
and  no  discovery  is  sought  or  required, 
courts  of  equity  have  not  jurisdiction." 
McMartin  v.  Bingham,  27  Iowa  234,  1 
Am.  Rep.  265. 

17.  Ky.  —  O'Connor  V.  Henderson 
Bridge  Co.,  95  Ky.  633,  27  S.  W.  251. 
Neb. — LaMaster  'v.  Scofield,  5  Neb. 
148.  N.  Y. — Pendergast  v.  Greenfield, 
127  N.  Y.  23,  27  N.  E.  388;  Empire 
State  T.  &  T.  Co.  v.  Bickford,  72  Hun 
580,  25  N.  Y.  Supp.   283. 

See    1    Standard    Proc.   272. 

[a]  The  bare  relation  of  principal 
and  agent  does  not  justify  the  inter- 
ference of  a  court  of  equity  in  every 
case,  "but  wherever  it  appears  that  a 
discovery  is  necessary,  or  there  are 
mutual  accounts  between  the  parties, 
or  the  remedy  at  law  is  not  plain, 
simple  and  free  from  difficulty,  the 
equitable  jurisdiction  attaches."  Coff- 
man  v.  Sangston,  21  Gratt.  (62  Va.) 
263.  See  to  the  same  effect,  Marvin 
V.  Brooks,  94  N.  Y.  71. 

18.  D.  C. — Simmons  V.  Morrison,  13 
App.  Cas.  161.  la. — Tufts  v.  Norris, 
115  Iowa  250,  88  N.  W.  367.  Mo. 
Tinsley  v.  Kemery,  170  Mo.  310,  70  S. 
W.  691.  N.  Y.— L'Amoureux  v.  Erie 
R.  Co.,  62  App.  Div.  505,  71  N.  Y. 
Supp.    70;    Townsend    v.   Hendricks,    2 
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whole  case  is  one  of  equitable  eognizancG."  A  compulsory  reference 
cannot  be  ordered  unless  it  affinnatively  appears  from  the  pleadings 
that  the  case  comes  within  the  statute  providing  for  such  reference.-" 
In  some  jurisdictions  the  statutes  providing  for  compulsory  reference 
are  af)plieable  only  to  actions  of  ef|uitable  cognizance.-^ 

k.  Foreclosure  of  Liois,  —  Actions  for  the  foreclosure  of  liens  ordi- 
narily are  deemed  of  e(iuitable  cognizance  and  hence  no  right  to  trial 
by  jury  obtains  in  such  actions.--     But  where  the  action  becomes  or 


Sweeny  503.  WaslL — Carlisle  Packing 
Co.  r.  ^Deming,  62  Wash.  455,  114  Pac. 
172. 

Compare  supra,  II,  D,  4,  i. 

[a]  There  are  cases  ' '  involving  com- 
plicated matters  of  account  .  .  .  vrherc, 
without  a  reference,  there  would  be  a 
failure  of  justice,  and  where  if  the 
parties  refuse  consent,  the  reference 
must  be  compulsory.  In  such  cases, 
if  demanded,  a  jury  trial  must  be  al- 
lowed at  some  stage  of  the  proceed- 
ings; at  what  period  of  the  trial  must 
be  determined  by  the  court  in  such 
way  as  will  be  most  conducive  to  tlie 
ends  of  justice  and  a  speedy  and  final 
termination  of  the  controversy.  In 
analogy  to  equity  proceedings  it  may 
be  found  most  proper  to  order  a  jury 
upon  the  coming  in  of  the  report, 
when  the  material  issues  will  be  elim- 
inated by  the  finding  of  the  facts  and 
the  exceptions  thereto."  State  ex  rcl. 
Armfield   r.   Brown,   70   N.   C.  27. 

[b]  Aiid  where  "there  are  several 
consistent  causes  of  action  united  in 
one  complaint,  some  of  which  the 
parties  have  a  right  to  have  tried  by 
a  jury,  and  others  of  which  may  be 
referable,  the  court  cannot  make  a  gen- 
eral reference  of  the  action  against  the 
consent  of  the  parties.  If  it  was 
otherwise  a  plaintiff,  by  merely  in- 
serting an  additional  but  referable 
cause  of  action  in  his  comjdaint,  could 
always  deprive  his  adversary  of  trial 
by  jury  in  any  case  of  contract;  whitdi, 
by  itself,  would  be  a  violation  of  a  con- 
stituHonal  right."  Evans  v.  Kalb- 
fleisch,   16   Abb.   Pr.  N.   S.    (N.  Y.)    13. 

19.  la. — Burt  r.  llarrah,  6.1  Iowa 
643,  22  N.  W.  910.  Minn.— .ludd  r. 
Dike,  30  Minn.  3S0,  15  N.  W.  672; 
Garner  f.  Keis,  25  Minn.  475.  N.  Y. 
Whiton  r.  Spring,  74  N.  Y.  169.  Okla. 
Board  of  Conirs.  r.  McKinlev,  8  Okla. 
128,  56  Pac.  1044.  Vt.—In  re  Weather- 
head,  53  Vt.  653. 

20.  Mitchell  r.  Oregon  Woman 's 
Flax   Assn.,   38   Ore.   503,  63   Pac.   881. 


fa]  In  all  such  cases  facts  "must 
be  disclosed  either  by  affidavit  or  upon 
the  face  of  the  pleadings,  from  which 
the  conclusion  can  be  fairly  drawn 
that  so  many  separate  and  distinct 
items  of  account  will  be  litigated  on 
the  trial  that  a  jury,  cannot  keep  the 
evidence  in  mind  in  regard  to  each  of 
the  items,  and  give  it  the  proper  weight 
and  application  when  they  retire  to 
deliberate  upon  their  verdict."  Silence 
V.  Simis,   137   N.   Y.  616,  33  N.  E.  5.54. 

21.  Cal.— Grim  v.  Norris,  19  Cal, 
140,  79  Am.  Dec.  206.  Minn.— St.  Paul, 
etc.   E.   Co.   r.    Gardner,   19    Minn.    132, 

18  Am.  Rep.  334.  S.  C— Smith  &  Co. 
V.  Bryce,  17  S.  C.  538. 

As  to  right  to  trial  by  jury  on  hear- 
ing of  exceptions  to  the  report  of  an 
auditor  or  referee,  see  the  title  "Eefer- 
ences." 

22.  Cal. — Coghlan  v.  Quartararo,  15 
Cal.  App.  662,  115  Pac.  664.  Colo. 
Selfridge  r.  Leonard-Heffner  Co.,  51 
Colo.  314,  117  Pac.  15S,  Ann.  Cas. 
]913B,  282.  Dak.— Gull  River  Lumb. 
Co.  r.  Keefe,  6  Dak.  160,  41  N.  W. 
743.  Fla.— Mills  r.  Britt,  56  Fla.  839, 
47  So.  799.  m.— Garrett  i".  Stevenson, 
8  111.  261.  Ind.— Tomlinson  v.  Bainaka, 
163  Ind.  112,  70  X.  E.  155;  ColcmPn 
r.  Floyd,  131  Ind.  330.  31  N.  E.  75; 
Burck  V.  Davis,  35  In<l.  App.  648,  73 
N.  E.  192.  la.— Frost  v.  Clark,  82 
Iowa  298,  48  N.  W.  82.  Ky.— Rieger 
r.  Schulte,  151  Ky.  129,  151  S.  W. 
395.  Minn. — Sumner  f  Jones,  27  Minn. 
312,  7  N.  W.  265.  Neb.— Dohle  v. 
Omaha  Foundry  &  M.  Co.,  15  Neb.  436, 

19  X.  W.  644.  N.  Y.— Sheppard  r. 
Steele,  43  N.  Y.  52,  3  Am.  Rep.  660; 
Smith  r.  Fleischman,  23  App.  Div.  355, 
4S  N.  Y.  Supp.  234.  Ohio.— Clippenger 
&  Co.  V.  Ross,  2  Ohio  Dec.  (Reprint;) 
562.  S.  C— Osteen  r.  Bultman,  90  S. 
C.  452.  73  S.  E.  874.  Va.— Pairo  f. 
Pcthell,  75  Va.  825.  Wash.- Powell  v. 
Nolan,  27  Wash.  318,  67  Pac.  712,  68 
Pac.  389.  Wis.— Warren-Webster  & 
Co.    V.   Beaumont   Hotel    Co.,    151    Wis. 
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may  become  one  to  enforce  a  personal  liability,  by  reason  of  the  invalid- 
ity of  the  lienr^  or  because  its  validity  is  in  issue,-*  or  because  the 
complaint  is  insufficient  as  one  to  foreclose  the  lien,^^  or  the  lien  is 
dischar.oed,-*'  the  action  is  triable  )iy  jury  as  of  right.  The  defendant, 
however,  does  not  become  entitled  to  a  trial  by  jury  merely  by  rais- 
ing legal  issues  in  his  ansv/er,-"  unless  the  determination  of  the  equit- 
able issues  depends  upon  the  decision  of  the  legal  issues  raised  by  such 
answer.-** 


1,    138    N,    W.    102;    Spafford    v.    Me- 
Nally,  130  Wis.  537,  110  N.  W.  387. 

[a]  "A  mechamc's  or  laborer's  lien 
is  in  the  nature  of  a  mortgage  on  the 
land  .  .  .  and  an  action  for  its  fore- 
closure is  a  judicial  proceeding  in 
equity  in  which  a  party  to  the  pro- 
ceeding is  not  entitled  as  matter  of 
right  to  a  jury  trial."  Curnow  v. 
Happv  Valley  Blue  Gravel,  etc.  Co., 
68   Cal.  262,  9   Pac.   149. 

[b]  Statute  Authorizing  Proceedings 
at  Law  or  in  Equity. — Where  a  statute 
authorizes  the  enforcement  of  a  me- 
chanic's lien  either  by  bill  in  equity 
or  by  proceedings  at  law,  the  parties 
are  not  entitled  to  a  trial  by  jury  as 
a  matter  of  right,  as  in  "  equity  parties 
have  not  and  never  had  an  absolute 
right  to  a  jury  trial,  and  the  pro- 
vision of  tiie  constitution  .  .  .  does 
not  guaranty  such  right.  As  the  legis- 
lature had  power  to  grant  jurisdic- 
tion to  courts  of  equity  to  enforce  this 
new  right  created  by  it,  and  did  not 
provide  for  a  jury  trial,  the  court  of 
chancery  has  jurisdiction  to  enforce 
the  lien  .  .  .  according  to  the  regular 
course  of  procedure  in  that  court  with- 
out a  jurv."  Hathorne  v.  Panama 
Park  Co.,  44  Fla.  194,  32  So.  812,  103 
Am.  St.  Rep.  138. 

23.  Hasey  v.  McMullen,  109  Minn. 
332,  123  N.  W.  1078. 

24.  Di  Menna  v.  City  of  New  York, 
155  App.  Div.  501,  140  N.  Y.  Supp. 
680;  Hawkins  v.  Mapes-Eeeves  Constr, 
Co.,  82  App.  Div.  72,  81  N.  Y.  Supp. 
794,  afflrmed,  178  N.  Y.  236,  70  N.  E. 
783. 

[a]  Vendor's  Lien. — Where  an  action 
is  brought  to  enforce  a  lien  upon 
property  for  the  balance  of  the  pur- 
chase price  and  the  defendant  in  his 
answer  sets  up  the  defense  of  pay- 
ment in  full,  the  action  is  triable  by 
jury  as  of  right,  for  the  question 
whether  there  was  a  lien  at  all  depends 
upon  the  determination  of  the  issue  of 
payment  of  the  purchase  price.     Tapp's 

Vol.  XVI 


Admr.  v.  Poindexter  (Ky.),  128  S.  W. 

594. 

25.  Schwartz  v.  Klar,  144  App.  Div. 
37,   128   N.  Y.  Supp.  830. 

26.  Turnes  r.  Brenckle,  249  111.  394, 
94  N.  E.  495. 

[a]  Lien  Discharged  by  Furnishing. 
Bond. — Where  under  a  statute  the  de- 
fendant prior  to  the  filing  of  an  an- 
swer to  the  complaint  for  the  enforce- 
ment of  a  lien  furnishes  a  bond,  it 
operates  to  release  the  lien  and  the 
plaintiff's  claim  thenceforth  becomes 
an  ordinary  demand  at  law  for  the 
recovery  of  compensation  and  the  de- 
fendant is  entitled  to  a  trial  by  jury. 
.Jamison  v.  Eanck,  140  Iowa  635,  119 
N.  W.  76;  Gage  v.  Callanan,  128  App. 
Div.  752,   113   N.  Y.   Supp.  227. 

[b]  But  the  nature  of  the  action  as 
an  equitable  one  is  not  changed  by  the 
release  of  the  lieu  upon  a  money  de- 
posit during  the  pendency  of  the  action, 
as  in  order  to  enforce  the  personal 
liability  of  defendant  the  lien  must 
be  established  precisely  as  if  the  prop- 
erty had  never  been  relieved  of  the 
lien.  Schillinger,  etc.  Co.  v.  Arnott, 
152  N.  Y.  584,  46  N.  E.  956. 

27.  Johnson  Service  Co.  v.  Kruse, 
121  Minn.  28,  140  N.  W.  118,  Ann. 
Cas.  1914C,  850. 

[a]  A  statutory  action  for  the  fore- 
closure of  a  materialman's  lien  is  not 
an  action  for  the  recovery  of  money 
only;  nor  is  it  made  such  by  the  fact 
that  defendant  in  his  answer  not  only 
denies  plaintiff's  cause  of  action  but 
shows  that  plaintiff  is  indebted  to  him 
in  a  certain  sum.  Sumner  v.  Jones,  27 
Minn.   312,   7  N.  W.  265. 

28.  See  supra,  II,  E,  4,  e. 

[a]  Breach  of  Warranty.' — Where 
the  action  is  brought  to  enforce  a  lien 
for  repair  and  the  answer  sets  up 
breach  of  warranty  as  to  the  quality 
of  the  work  and  damages  are  asked 
therefor,  the  lien  could  not  be  enforced 
' '  except  to  satisfy  the  unpaid  price  of 
the  repairs,  the  right  to  which  was  put 
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1.  Fnr(>clo<inrc  of  ^Iorigngf<i.  —  The  constitutional  ri?ht  to  trial  by 
jury  does  not  apply  to  actions  hroujilit  to  loreL-losc  a  Jiiortgage.-'-^  Such 
an  action  is  triable  by  the  coart  wilhcut  a  jury  altliou^'h  a  sale  of  the 
mortgaged  premises  may  result  in  a  ddieieney  for  which  a  money  judg- 
ment against  the  defendant  can  be  rendered  in  the  action,  as  such  a 
judgment  is  but  an  incident  of  the  equitable  relief  sought.^"^  The  de- 
fendant is  not  entitled  to  a  jury  trial  because  he  interposes  a  defense 
that  the  plaintiff  is  indebted  to  him,-'  or  a  counterclaim  for  damages  by 
reason  of  i)laintilf's  failure  to  perform  his  part  of  the  contract^-  or 
for  the  usurious  interest  paid  by  him  to  plaintiff  on  the  mortgage  debt.-^^ 
But  where  the  right  to  recover  possession  of  tlie  mortgaged  property  is 
involved  in  the  action,  the  issue  as  to  the  right  of  possession  is  triable 
by  a  jury.^* 

m.  Enforcement  of  Trust.  —  The  right  to  trial  by  jury  does  not  ob- 
tain in  actions  brought  to  enforce  a  trust. ^'^     Thus,  an  action  to  re- 


in issue.  That  issue  was  a  legal  issue, 
triable  by  jury;  ...  if  there  was 
nothing  due  on  account  of  the  im- 
provements, of  course  there  was  noth- 
ing for  a  court  of  equity  to  enforce." 
Carder  v.  Weisenburgh,  95  Ky.  135,  23 
S.  W.  964. 

29.  Cal. — Downing  v.  LcDu,  82  Cal. 
471,  23  Pac.  202.  Colo.— Neildrk  c 
Boulder  Nat.  Bank,  53  Colo.  350,  127 
Pac.  137.  Ind. — Brown  v.  Russell,  105 
Ind.  46,  4  N.  E.  428.  la.— Leach  r. 
Kundson,  97  Iowa  643,  66  N.  W.  913. 
Kan.— Morgan  r.  Field,  35  Kan.  162, 
10  Pac.  448.  Minn. — Johnson  r.  Peter- 
son, 90  Minn.  503,  97  N.  W.  384.  Mo. 
Long  V.  Long,  141  Mo.  352,  44  S.  W. 
341.  Neb. — Albin  v.  Parmele,  73  Neb. 
663,  103  N.  W.  304;  Schumacher  r. 
Crane-Churchill  Co.,  66  Neb.  440,  92 
N.  W.  609.  N.  Y.— Carroll  r.  Dcimel, 
95  N.  Y.  252;  Gersmann  r.  Walpole,  79 
Misc.  49,  139  N.  Y.  Supp.  1.  N.  D. 
Gresens  r.  Martin,  27  N.  D.  231,  145 
N.  W.  823;  Avery  Mfg.  Co.  v.  Crumb, 
14  N.  D.  57,  10*3  N.  W.  410.  Wis. 
Wilson  V.  Johnson,  74  "Wis.  337,  43  N. 
W.    148. 

30.  Cal.— Downing  r.  LeDu,  82  Cal. 
471,  23  Pac.  202;  Van  Valkeuburgh  V. 
Oldham,  12  Cal.  App.  572,  108  Pac. 
42.  Ind.— Brown  v.  Russell,  105  Ind. 
46,  4  N.  E.  428.  la.— Leach  r.  Kund- 
son, 97  Iowa  643,  66  N.  W.  913.  Kan. 
Morgan  v.  Field.  35  Kan.  162,  10  Pac. 
448.  Mo. — Long  r.  Long,  141  Mo.  352, 
44  S.  W.  341.  N.  Y.— Carroll  v.  Deimcl, 
95  N.  Y.  252.  N.  D.— Avery  Mfg.  Co. 
V.  Smith,  14  N.  D.  57,   103   N.  W^  410. 

[a]  But  where  tlie  validity  of  the 
not©  and  mortgage  is  put  in  issue,  the 


right  to  trial  by  jury  obtains.  Myers 
V.  Knabe,  4  Kan.  App.  484,  46  Pac. 
472. 

[b]  But  where  a  personal  judgment 
for  money  is  sought  by  plaintiff,  the 
defendant  is  entitled  to  a  trial  by  jury. 
Maas  V.  Dunmyer,  21  Okla.  434,  96  Pac. 
591. 

31.  Sumner  v.  Jones,  27  Minn,  312, 
7  N.  W.  265. 

32.  Mobley  Co.  v.  McLucas,  99  S.  C. 
99,  82  S.  E.  986. 

33.  McLaurin  v.  Hodges,  43  S.  C. 
187,  20  S.  E.  991. 

34.  Clark  i".  Baker,  6  Mont.  153,  9 
Pac.  911. 

35.  Cal. — Cauhape  v.  Security  Sav. 
Bank,  127  Cal.  197,  59  Pac.  589.  Ind. 
Sherwood  v.  Thomasson,  124  Ind.  541, 
24  N.  E.  334;  Martin  v.  Martin,  118 
Ind.  227,  20  N.  E.  763.  Minn.— Judd 
r.  Dike,  30  Minn.  380,  15  N.  W.  672. 
N.  Y.— Reade  r.  Continental  Trust  Co., 
40  App.  Div.  400,  63  N.  Y.  Supp.  395; 
Burke  V.  Burke,  5  iMisc.  312,  26  N.  Y. 
Supp.  55.  Ohio. — Carlisle  r.  Foster,  10 
Ohio  St.  198.  S.  C— Knobeloch  r.  Ger- 
niania  Sav.  Bank,  43  S.  C.  233,  21  S.  E. 
13. 

[a]  "Where  the  purpose  of  the 
action  is  primarily  to  establish  an 
equitable  riijht  to  land  and  acquire  a 
legal  title  through  such  right  by  the 
decree  of  a  court,  as  by  the  specific 
enforcement  of  an  agreement,  the 
reformation  of  a  deed,  or  the  estab- 
lishment of  a  trust  .  .  .  the  case  is 
of  equitable  cognizance."  Spencer  v. 
Eobbins,  106  Ind.  580,  5  N.  E.   726. 

[b]  Where  the  plaintiff  seeks  to  set 
aside  a  sheriff's  deed  and  to   enforce 
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cover  money  received  and  kept  in  trust  is  not  coernizable  at  law  but 
exclusively  within  the  jurisdiction  of  equity  and  therefore  the  parties 
to  such  action  are  not  entitled  to  a  trial  by  jury.-^*^ 

n.  Cancellation  and  Reformation  of  Instrnmcnts.  —  Actions  brought 
to  canceP^  or  refornr^  instruments,  being  of  equitable  cognizance,  are 
not  triable  by  jury  as  a  matter  of  right.  And  the  fact  that  plaintiff 
also  seeks  to  recover  a  money  judgment  in  such  action  does  not  alter 
its  equitable  nature.^^ 

0.  Setting  Aside  Conveyances.  —  The  constitutional  guaranty  of 
trial  by  jury  has  no  application  to  an  action  brought  to  set  aside  a  con- 
veyance.'**^ 


certain  trusts  attaching  on  the  land 
which  had  been  sold  as  the  property 
of  the  alleged  trustee,  it  cannot  be 
f Jaimed  that  the  complaint  is  for  the 
"recovery  of  specific  real  property," 
as  the  relief  is  sought  through  the 
equitable  jurisdiction  of  the  court  and 
the  constitutional  guaranty  of  the  right 
to  trial  by  jury  "has  never  been  so 
construed  as  to  deprive  courts  of 
equity  ...  of  jurisdiction  over  trusts, 
even  in  relation  to  real  estate  or  to 
preclude  them  from  deciding  all  rele- 
vant issues  arising  in  the  course  of 
the  case,  without  the  intervention  of 
a  jury."  Price  v.  Brown,  4  S.  C. 
144. 

36.  Cal. — Cauhape  r.  Security  Sav. 
Bank,  127  Cal.  197,  59  Pac.  589.  Colo. 
Cree  v.  Lewis,  49  Colo.  186,  112  Pac. 
S26.  Ind.— Camp  r.  Camp,  52  Ind. 
App.  250,  100  N.  E.  478.  S.  C— Mc- 
Gee  V.  Wells,  52  S.  C.  472,  30  S.  E. 
602. 

[a]  "While  the  judgment  prayed 
for  is  a  money  judgment  in  favor  of 
plaintiffs  severally,  the  process  of 
reaching  that  judgment  involves  the 
finding  that  the  land  in  question  was 
held  ...  in  trust  for  these  plain- 
tiffs. .  .  .  The  money  judgment  fol- 
lowed as  a  necessary  consequence  be- 
cause of  the  establishment  of  the  trust 
relation.  .  .  .  Such  is  the  theory  of 
the  case  both  on  the  pleadings  and 
proof  and  it  is  properly  one  of  equit- 
able cognizance.  The  establishment  of 
trusts  and  the  enforcement  of  trust 
relations  is  one  of  the  ancient  grounds 
of  equity  jurisprudence."  Shelton  v. 
Harrison,  182  Mo.  App.  404,  167  S.  W. 
634. 

37.  Cal.— Angus  v.  Craven,  132  Cal. 
691,  64  Pac.  1091;  Mesenburg  v.  Dunn, 
125  Cal.  222,  57  Pac.  887.  Colo.— Kyle 
V.   Shore,   18    Colo.   App.   355,   71    Pac. 
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895.  Ind.— Monnett  v.  Turpie,  132  Ind. 
482,  32  N.  E.  328;  Lane  v.  Schlemmer, 
114  Ind.  296,  15  N.  E.  454,  5  Am. 
St.  Rep.  621;  Carpenter  V.  Willard  Lib. 
Trustees,  26  Ind.  App.  619,  60  N.  E. 
365,  Ky.— Jones  r.  Wood,  24  Ky.  L. 
Eep.  840,  70  S.  W.  45.  Mc- Bray  v. 
Thatcher,  28  Mo.  129.  N.  H.— Curtice 
V.  Dixon,  73  N.  H.  393,  62  Atl.  492, 
N.  Y.— Flanigan  r.  Skelly,  89  App.  Div. 
108,  85  N.  Y.  Supp.  4;  Stone  v.  Weiller, 
57  Hun  588,  10  N.  Y.  Supp.  828,  32 
N,  Y.  St.  936.  Ohio.— Commercial  Nat. 
Bank  v.  Wheeloek,  52  Ohio  St.  534,  40 
N,  E.  636,  49  Am.  St.  Rep.  738,  S.  D. 
Thomas  r.  Evan,  24  S.  D.  71,  123  N. 
W.   68. 

[a]  An  action  for  the  cancellation 
of  a  stock  certificate  and  for  the  issu- 
ance of  a  new  one  is  equitable  in  its 
nature  and  the  defendant  is  not  en- 
titled to  a  jury  trial  as  a  matter  of 
right.  Noble  v.  Learned,  153  Cal.  245, 
94   Pac.    1047. 

38.  Cal.— Loftus  r.  Fischer,  113  Cal. 
286,  45  Pac.  328,  Colo.— Johnson  r. 
First  Nat.  Bank,  24  Colo.  App.  23, 
131  Pac.  284.  Ohio.— Ellsworth  v.  Hol- 
comb,  28  Ohio  St.  66. 

39.  Colo.— Haver  v.  Collins,  21  Colo. 
App.  440,  122  Pac.  72.  111.— Keith  v. 
Ilenkleman,  68  111.  App.  623.  N.  Y. 
Dykman  v.  United  States  L.  Ins.  Co., 
176  N.  Y.  299,  68  N.  E.  362. 

[a]  Where  the  action  is  brought  to 
cancel  deeds  and  mortgages  and  also  to 
quiet  title  and  for  damages  and  the 
defense  is  in  the  nature  of  ejectment, 
it  is  not  error  to  refuse  a  trial  by 
jury.  Hartsog  v.  Berry,  45  Okla.  277, 
145   Pac.   328. 

40.  Ind. — McKinley  v.  Britton,  55 
Ind.  App.  21,  103  N.  E.  349.  Kan. 
Appling  f.  Jacobs,  91  Kan.  793,  139 
Pac.  374.  Mass. — Ginn  v.  Almy,  212 
Mass.  486,  99  N.  E.  276.  N.  Y.— Hunter 
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p.  Abatement  of  Kiii.'^ance.  —  Suits  to  abate  a  niiisnnce  are  within 
the  jurisdiction  of  courts  of  equity  and  no  right  to  trial  by  jury  exists 
in  such  suits,^^  even  though  under  the  statute  a  penalty  may  be  im- 
posed for  the  maintenance  of  such  nuisance."  It  has  been  lichl,  how- 
ever, that  an  action  for  the  removal  of  a  nuisance  and  for  damages  is 
triable  by  jury  as  a  matter  of  right.^^ 


V.  Ramsay,  153  X.  Y.  Supp.  408.  Okla. 
Hogan  V.  Leeper,  37  Okla.  655,  133  Pac. 
190,  47  L.  R.  A.  (N.  S.)  475.  W.  Va. 
Cheuvront  v.  Horner,  62  W.  Va.  476, 
59  S.  E.  964. 
But  see  10  Btaxdard  Proc.   1S9. 

[a]  Where  the  action  is  based  upon 
a  contract  which  entitles  plaintiff  to 
rcfover  one-half  of  the  proceeds  of 
sale  of  land,  it  is  triable  by  jury  as 
of  right,  but  where  the  action  _  is 
brought  for  the  purpose  of  setting  aside 
the  conveyance  upon  the  ground  of 
fraudulent  representations,  the  trial 
sliould  be  bv  the  court.  Hunter  v. 
Kamsay,  153  N.  Y.  Supp.  408. 

[b]  Rescission  for  Mental  Incapac- 
ity.— A  jury  trial  is  properly  denied 
in  an  action  to  rescind  a  transaction 
on  the  ground  of  mental  incapacity 
involving  restoration  on  both  sides,  in- 
cluding money  to  the  plaintiff,  the  can- 
cellation of  instruments  and  other 
equitable  features.  Kuhn  v.  Johnson, 
91    Kan.    188,   137   Pac.   990. 

[c]  An  issue  of  fraud  and  undue 
influence  in  the  procurement  of  dce<ls, 
under  which  plaintiff  claims  an  inter- 
est in  property,  tendered  by  the  an- 
swer is  clearly  of  equitable  cogniz- 
ance and  defendant  is  not  entitled  to 
a  jurv  trial.  Clough  v.  All  Persons, 
27   Cal.  App.   268,  149  Pac.   778. 

41.  Ala.— Fulton  v.  State,  171  Ala. 
572,  54  So.  688.  la.— Littleton  v. 
Fritz,  65  Iowa  488,  22  N.  W.  641,  54 
Am.  Rep.  19.  Mo.— State  v.  Cantv, 
207  Mo.  439,  105  S.  W.  1078,  123  Am. 
St.  Pep.  393,  15  L.  P.  A.  (N.  S.)  747; 
"VValther  v.  City  of  Cape  Girardeau,  166 
Mo.  App.  467,  149  S.  W.  36.  S.  C. 
State  V.  Palmetto  Bowl.  Club,  SO  S.  C. 
114,  61   S.  E.  209. 

[a]  In  an  action  to  restrain  con- 
tinued acts  of  trespass  and  to  recover 
damages  for  trespass  "the  cause  of 
action  pleaded  is  equitable  in  its  na- 
ture, and  the  issues  of  law,  as  well 
as  of  fact,  are  triable  by  the  court 
without  a  jury,  subject,  of  course,  to 
the  discretion  of  the  court  to  submit 
issues   of   fact    to   a    jury,   whose   find- 


ings, however,  would  not  be  binding 
upon  the  conscience  of  the  chancellor." 
Koch  v.  Story,  47  Colo.  335,  107  Pac. 
1093. 

42.  State  r.  Marshall,  100  Miss. 
C26,  56  So.  792,  Ann.  Cas.  1914A,  434; 
State  V.  Murphy,  71  Vt.  127,  41  Atl. 
1037. 

fa]  Such  statutes  are  neither  penal 
in  their  nature  nor  do  they  deprive  de- 
fondants  of  their  constitutional  right 
to  trial  bv  jurv.  State  V.  Ryder,  126 
Minn.  95,  'l47  N.  W.  953. 

fh]  And  there  is  a  clear  "distinc- 
tion between  a  proceeding  to  abate  a 
nuisance,  which  looks  only  to  the  prop- 
erty that  in  the  use  made  of  it  con- 
stitutes the  nuisance,  and  a  proceeiling 
to  punish  the  offender  for  the  crime 
of  maintaining  a  nuisance.  .  .  .  The 
latter  is  conducted  under  the  provisions 
of  the  criminal  law,  and  deals  only 
with  the  person  who  has  violated  the 
law.  The  former  is  governed  by  the 
rules  which  relate  to  property.  .  .  . 
The  fact  that  keeping  a  nuisance  is  a 
crime  does  not  deprive  a  court  of 
equity  of  the  power  to  abate  the  rugfs- 
ance."  Carleton  v.  Rugg,  149  Mass. 
550,  22  ISr.  E.  55,  14  Am.  St.  Rep.  446, 
5  L.  R.  A.  193. 

43.  Heuches  v.  Galusha  Stove  Co., 
122  App.  biv.  118,  106  N.  Y.  Supp. 
606. 

[a]  It  is  immaterial  that  it  is 
prayed  in  such  action  that  the  "de- 
fendant" be  directed  to  remove  the 
nuisance.  "Where  the  judgment  de- 
termines that  a  nuisance  is  maintained 
by  a  defendant,  and  directs  the  re- 
moval thereof,  .  .  .  we  think  it  is 
equivalent  to  saying  it  should  be  re- 
moved by  the  defendant.  There  seem 
to  be  no  cases  where  this  pr'^cise  ques- 
tion has  been  considered,  but  we 
think  ...  no  equitable  relief  is 
prayed  for  in  the  complaint.  The  case 
is  one  for  nuisance  alone,  and  the  right 
of  trial  bv  jurv  exists."  Heughes  r. 
Galusha  Stove  Co.,  122  App.  Div.  lis, 
106  N.  Y.  Supp.  606. 

Vol.  XVI 


902 


JURIES  AND  JURORS 


q.  Condemnation  Proceedings.  —  Proceedings  to  ascertain  the  com- 
pensation to  be  paid  in  taking  private  property  for  public  use  are 
generally  not  within  the  meaning  of  constitutional  provisions  preserv- 
ing the  right  to  trial  by  jury.'**  But  where  at  the  time  of  the  adoption 
of  the  constitution  the  damages  in  such  proceeding  were  assessed  by  a 
jury,  a  trial  by  jury  is  a  matter  of  constitutional  privilege.*^  In  some 
jurisdictions  it  is  expressly  provided  by  the  constitution  that  compen- 
sation for  private  property  taken  for  public  use  shall  be  ascertained 
by  a  jury.**^     Such  constitutional  provisions,  however,  do  not  include 


44.  U.  S.^ — ^Bauman  v.  Eoss,  167  U. 
S.  548,  17  Sup.  Ct.  966,  42  L.  ed. 
270;  United  States  v.  Jones,  109  U.  S. 
513,  3  Sup.  Ct.  346,  27  L.  ed.  1015; 
United  States  v.  Engerman,  46  Fed. 
170.  Conn.— New  York,  N.  H.  &  H.  E. 
Co.  V.  Long,  69  Conn.  424,  37  Atl.  1070. 
Del. — Bailey  v.  Philadelphia,  etc.  R. 
Co.,  4  Harr.  389,  44  Am.  Dee.  593; 
AVhiteman  v.  Wilmington,  etc.  R.  Co., 
2  Harr.  514,  33  Am.  Dec.  411.  Ga. 
Savannah,  etc.  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  112  Ga.  941,  38  S.  E.  353^ 
Oliver  v.  Union  Point,  etc,  R.  Co.,  83 
Ga.  257,  9  S.  E.  1086.  Ind.— Baltimore, 
etc.  R.  Co.  V.  Ketring,  122  Ind.  5,  23 
N.  E.  527;  Drebert  v.  Frier,  106  Ind. 
510,  7  N.  E.  223;  Lipes  v.  Hand,  104 
Ind.  503,  1  N.  E.  871,  4  N.  E.  160; 
Anderson  v.  Caldwell,  91  Ind.  451,  46 
Am.  Rep.  613.  la.— Richardson  v.  City 
of  Centerville,  137  Iowa  253,  114  N. 
W.  1071;  In  re  Bradley,  108  Iowa  476, 
79  N.  W.  280.  Kan. — Central  Branch 
U.  P.  R.  Co.  V.  Atchison,  etc.  R.  Co.,  28 
Kan.  453.  Me. — Ingram  v.  Maine  Wat- 
er Co.,  98  Me.  566,  57  Atl.  893;  Ken- 
nebec Water  Dist.  v.  Waterville,  96 
Me.  234,  52  Atl.  774.  Minn.— Brug- 
german  v.  True,  25  Minn.  123;  Ames  v. 
I,ake  Superior  &  M.  R.  Co.,  21  Minn. 
241.  Miss. — Riverside  Drain.  Dist.  r. 
Buc-kner,  108  Miss.  427,  66  So.  784;  New 
Orleans,  etc.  R.  Co.  v.  Drake,  60  Miss. 
621;  Isom  v.  Mississippi  Cent.  R.  Co., 
36  Miss.  300.  Nev.— Goldfield  Consol., 
etc.  Co.  V.  Old  Sandstorm,  etc.  Min. 
Co.,  38  Nev.  426,  150  Pac.  313.  N.  H. 
In  re  Mt.  Washington  Road  Co.,  35  N. 
H.  134;  Dalton  r.  North  Hampton,  19 
N.  H.  362;  Backus  v.  Lebanon,  11  N. 
H.  19,  35  Am.  Dec.  466.  N.  J.— Mor- 
ris V.  Comptroller,  54  N.  J.  L.  268,  23 
Atl.  664;  American  Print  Works  v. 
Lawrence,  21  N.  J.  L.  248.  N.  Y. 
People  ex  rel.  Herrick  v.  Smith,  21  N. 
y.  595;  Livingston  v.  New  York,  8 
V/end.  85,  22  Am.  Dec.  622;  Beckman 
V.  Saratoga  R.  Co.,  3  Paige  45.    N.  C. 
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State  V.  Jones,  139  N.  C.  613,  52  S.  E. 
240,  2  L.  R.  A.  (N.  S.)  313;  Porter  v. 
Armstrong,  134  N.  C.  447,  46  S.  E.  997; 
Chowan  &  S.  R.  Co.  v.  Parker,  105 
N.  C.  246,  11  S.  E.  328.  Ore.— Ken- 
dall V.  Post,  8  Ore.  141.  Pa.— Pennsyl- 
vania R.  Co.  V.  First  German  Congre- 
gation, 53  Pa.  445;  Fitzpatrick  v. 
Pennsylvania  R.  Co.,  10  Phila.  141. 
S.  0. — Gilmer  V.  Hunnicutt,  57  S.  C. 
166,  35  S.  E.  521.  Tex.— Rhine  v.  Mc- 
Kiuney,  53  Tex.  354;  Houston  Tap  & 
E.  R.  Co.  V.  Milburn,  34  Tex.  224.  Vt. 
Gold  l\  Vermont  Cent.  R.  Co.,  19  Vt. 
478.  Va. — Lake  Bowling  Alley  v.  City 
of  Richmond,  116  Va.  429,  82  S.  E.  97. 
Wyo. — Edwards  v.  City  of  Cheyenne, 
1!)  Wyo.  110,  114  Pac.  677,  122  Pac. 
900. 

[a]  Past  damages  for  condemna- 
tion of  lands  are  to  be  determined 
by  a  jury  and  a  statute  providing  for 
a  committee  appointed  by  the  court 
to  fix  such  damages  must  be  construed 
to  be  permissive  only,  otherwise  it 
would  deprive  defendant  of  his  consti- 
tutional right  to  trial  by  jury.  City 
of  Waterbury  v.  Piatt  Bros.  &  Co.,  76 
Conn.  435,  56  Atl.  856.  See  8  Stand- 
ard Prog.  299. 

45.  Bachelor  v.  Cole,  132  Ind.  143, 
31  N.  E.  569;  Louisville,  etc.  Air  Line 
R.  W.  Co.  V.  Dryden,  39  Ind.  393;  Lake 
Erie,  etc.  R.  Co.  v.  Heath,  9  Ind.  558; 
Chicago,  etc.  R.  Co.  v.  Winslow,  27  Ind. 
App.  316,  60   N.  E.  466. 

46.  Ala. — Faust  v.  Huntsville,  83 
Ala.  279,  3  So.  771.  Ark.— Cairo  &  F. 
R.  R.  Co.  V.  Trout,  32  Ark.  17.  Cal. 
Vallejo  &  N.  R.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  545,  147  Pac.  238;  Wil- 
cox V.  Engcbretsen,  160  Cal.  288,  116 
Pac.  750;  Weber  v.  Santa  Clara,  59  Cal. 
265.  111. — Hull  v.  Sangamon  River  Dr. 
Dist.,  219  111.  454,  76  N.  E.  701;  Hutch- 
ins  V.  Vandalia  L.  &  Drainage  Dist., 
217  111.  561,  75  N.  E.  354;  Juvinall  v. 
Jamesburg  Drainage  Dist.,  204  111.  106, 
68  N.  E.  440.     Md.— Baltimore  Belt  K. 
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tlic  assessment  of  I)'  nefits/'  nor  do  they  affect  tlie  mode  of  trial  of  the 
question  of  the  appropriation  of  land.*' 

r.  Assesamfnfs  for  Fuhlic  Imprcn-cmcnta.  —  Proeecdinj?s  pertaining 
to  the  assessment  of  taxes  for  public  improvements  are  not  triable  by 
jury  as  a  matter  of  right,^"  but  it  is  held  that  in  the  absence  of  an  ex- 
press provision  of  the  statute  requiring  the  court  without  a  jury  to  try 
the  issues  of  fact  the  statute  will  be  construed  to  mean  that  the  right 
to  trial  by  jury  obtains.^'^    The  rule  that  a  jury  is  not  a  matter  of  right 


Co.  r.  Baltzell,  75  Md.  94,  23  Atl.  74. 
Mich. — Detroit  Comrs.  v.  Moesta,  91 
Mich.  149,  51  N.  W.  903;  Campau  v. 
Detroit,  14  Mich.  276.  Mo. — Kansas 
City  r.  Smith,  238  Mo.  323,  141  S.  W. 
lld;{;  Chicago,  etc.  R.  Co.  v.  Little 
Tarkio,  etc.  Dist.,  237  Mo.  86,  139  S. 
W.  572.  Ohio. — King  r.  Greenwood 
Com.  Assn.,  67  Ohio  St.  240,  65  N.  E. 
882;  Sharer  r.  Starrett,  4  Ohio  St. 
494.      Wash. — Seanor    r.    Whatcom    Co., 

13  Wash.  48,  42  Pac.  552.  W.  Va. 
Ward  r.  Ohio  E.  R.  Co.,  35  W.  Va.  481, 

14  S.  E.  142.  Wis. — Seifert  V.  Brooks, 
34  Wis.  443;  Norton  v.  Peck,  3  Wis. 
714. 

[a]  Under  a  constitution  declaring 
that  the  just  compensation  to  the 
owner  in  condemnation  proceedings 
sliall  be  ascertained  by  a  jury,  a  stat- 
ute empowering  the  court  without  no- 
tice to  the  owner  to  impanel  a  jury 
for  the  purpose  of  ascertaining  the 
amount  of  damages  is  unconstitutional, 
as  "the  property  holder  is  entitled  to 
art  impartial  jury,  and  to  that  end  is 
the  opportunity  to  be  present  and  pre- 
fer legal  objections  to  those  persons 
tendered  to  serve  as  jurors  in  the 
cause."  Wabash  R.  Co.  v.  Drainage 
Dist.,  194  111.  310,  62  N.  E.  679. 

47.  Vallejo  &  N.  R.  Co.  r.  Reed  Or- 
chard Co.,  169  Cal.  545,  147  Pr.c.  238; 
Stack  V.  People,  217  111.  220,  75  N.  E. 
347;  Hosmer  r.  Hunt  Drainage  Dist., 
135   111.  51,  26   N.   E.  587. 

[a]  "If  the  assessment  was  made 
under  the  taxing  power  of  the  state 
for  benefits  which  will  result  to  the 
property  in  consequence  of  the  im- 
provement, then  the  .  .  .  court  may 
try  the  exceptions  without  the  aid  of 
a  jury  'in  a  summary  manner; '  but  when 
the  exceptions  filed  challenge  the  as- 
sessment of  the  cash  value  of  land  to 
be  taken  for  the  right  of  way  for  the 
ditches  and  drains,  'or  the  damages 
that  will  be  done  thereto  by  reason  of 
the  improvements,  under  tlie  power  of 
eminent    domain    then    the    court    must 


grant  a  jury  trial  when  demanded  by 
the  landowners."  Little  Tarkio  Drain. 
Dist.  r.  Richardson,  237  Mo.  49,  139  S. 
W.   576. 

[b]  Damages. — Where  the  constitu- 
tion provides  that  in  condemnation 
proceedings  compensation  to  the  own- 
ers shall  be  ascertained  by  a  jury,  but 
is  silent  concerning  the  mode  of 
determining  the  other  facts  necessary 
to  establish  plaintiff's  right  to  take 
the  property,  the  legislature  may  pro- 
vide the  method  of  trial  of  all  ques- 
tions except  that  of  compensation,  and 
where  tlie  statute  limits  the  right  of 
trial  by  jury  to  actions  for  the  recov- 
ery of  property  or  money  and  of  dam- 
ages for  breach  of  contract  or  injur- 
ies, the  right  of  trial  by  jury  in  con- 
demnation proceedings  does  not  ob- 
tain save  as  to  the  issue  of  compensa- 
tion. Vallejo  &  N.  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  545,  147  Pac. 
228. 

48.  Cuvahoga  R.  P.  Co.  v.  City  of 
Akron,  210   Fed.   524. 

49.  Ala.— State  f.  Blev,  162  Ala. 
259,  50  So.  2(i3.  111.— Trigger  r.  Drain- 
age Dist.,  193  111.  230,  61  N.  E.  1114; 
Briggs  V.  Union  Drainage  Dist.,  140 
111.  53,  29  N.  E.  721.  Ind.— Indian- 
apolis &  C.  G.  Road  Co.  V.  Christian,  93 
Ind.  360.  la,.— In  re  Bradlev,  108  Iowa 
476,  79  N.  W.  280.  Mass.— Howe  r. 
City  of  Cambridge,  114  Mass.  388.  Mo. 
Mound  Citv  L.  &  S.  Co.  v.  Miller,  170 
Mo.  240,  70  S.  W.  721,  94  Am.  St.  Rep. 
727,  60  L.  R.  A.  190.  Neb.— Drainage 
Dist.  V.  Ricliardson  Countv,  86  Neb. 
355,  125  N.  W.  796.  Okla.— Catron  r. 
Deep  Fork  Drain.  Dist.,  35  Okla.  4-47, 
ISO  Pac.  263.  Tex.— City  of  Paris  r. 
Brenneman,  59  Tex.  Civ.  App.  464,  126 
S  W.  58.  Wash.— /?!  re  Jackson  Street, 
62  Wash.  432,  113  Pac.  1112;  State  v. 
Henry,  28  Wash.  38,  68  Pac.  368. 

50.  Citv  of  Tuscaloosa  t.  Hill  (Ala. 
App.>,   69   So.   486. 

[a]  "There  is  nothing  in  the  lan- 
guage of  the  statutes   .    .    ,   which  ex- 
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in  such  proceedings  has  no  application  to  cases  in  which  the  issue  of 
compensation  to  the  owner  of  property  taken  or  injured  by  the  im- 
provement is  involved.'"'^ 

s.  Cancellation  of  License.  —  A  proceeding  for  the  revocation  of  a 
license  being  summaiy  in  its  character  is  not  one  in  which  the  defend- 
ant as  a  matter  of  constitutional  right  is  entitled  to  a  jury.^^ 

t.  Disbarment  Froceedinas.  —  A  proceeding  for  disbarment  of  an 
attornev  is  not  one  in  which  the  right  to  a  trial  by  jury  existed  prior 
to  the  adoption  of  the  constitution  and  the  defendant  is  not  as  a  mat- 
ter of  law  entitled  to  a  trial  by  jury.^^^  But  where  the  statute  provides 
that  proceedings  to  disbar  an  attorney  shall  be  governed  by  the  rules 
applicable  to  olher  civil  actions  the  right  to  trial  by  jury  is  granted 

thereby.^*  .  .... 

u.  Quo  Wan-anto.  —  In  some  jurisdictions  the  right  to  trial  by  jury 
does  not  obtain  in  quo  warranto  proceedings,^^  while  in  others  the 


pressly  indicates  a  legislative  intention 
that  these  assessment  cases  shall  or 
shall  not  be  tried  as  other  cases  are 
tried  in  jury  courts  where  issues  of 
fact  are  presented.  .  .  .  And  hence, 
though  we  might  concede  the  obscurity 
of  the  legislative  purpose  in  the  stat- 
utes under  consideration,  v/e  think  it 
is  a  sound  rule  of  construction  to  hold 
that  when  original  or  appellate  juris- 
diction of  any  cause  is  vested  by  law 
in  jury  courts,  and  trial  by  jury  is 
not  plainly  inhibited,  a  jury  must  be 
impaneled  and  a  verdict  rendered 
thereon,  as  in  ordinary  cases,  unless  a 
jury  trial  is  waived  by  the  parties. 
This  rule  is  certainly  in  accord  with 
the  spirit  of  our  laws,  and  the  genius 
of  our  government."  City  of  Hunts- 
ville  V.  Pulley,  187  Ala.  367,  65  So. 
405. 

51.  Drainage  District  V.  Eichardson 
Countv,  86  Neb.  355,  125  N.  W.  796. 

52.  "  Conn. — La  Croix  ;;.  Fairfield,  49 
Conn.  591.  la. — State  v.  Sehmidtz,  65 
Iowa  556,  22  N.  W.  673.  Mo.— State 
f.  Eoss,  177  Mo.  App.  223,  162  S.  W. 
702.  Neb. — Munk  v.  Frink,  81  Neb. 
631,  116  N.  W.  525,  17  L.  E.  A.  (N. 
S.)  439,  physician's  license.  N.  J. 
Voight  V.  Board,  etc.  Comrs.,  59  N.  J. 
L.  358,  36  Atl.  686,  37  L.  E.  A.  292. 
N.  Y.—In  re  Lyman,  163  N.  Y.  552,  57 
N.  E.  1115;  People  v.  Brooklyn  Comrs., 
59  N.  Y.  92.  Va.— Cherry  v.  Com.,  78 
Va.  375. 

[al  A  proceediJig  to  cancel  a  license 
on  the  gromid  of  fraud  falls  under  the 
rules  of  equity  jurisprudence  and  hence 
the  defendant  is  not  entitled  to  a  jury 
trial   as  a   matter  of   right.     Gulley  v. 
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Territory  of  Oklahoma,  19  Okla.  187, 
91   Pac.  1037. 

53.  U.  S.—Ex  parte  Wall,  107  U.  S. 
265,  2  Sup.  Ct.  569,  27  L.  ed.  552.  Cal. 
In  re  Danford,  157  Cal.  425,  108  Pac. 
322;  In  re  Wharton,  114  Cal.  367,  46 
Pac.  172,  55  Am.  St.  Eep.  72.  Kan. 
In  re  Norris,  60  Kan.  649,  57  Pac.  528. 
La.— State  v.  Fourchy,  106  La.  743,  31 
So.  325.  Mich.— 7?i  re  Shepard,  109 
Mich.  631,  67  N.  W.  971.  Okla.— State 
Ear  Com.  v.  Sullivan,  35  Okla.  745,  131 
Pac.  703,  L.  E.  A.  1915  D,  1218.  Wash. 
State  V.  Eossman,  53  Wash.  1,  101  Pac. 
357,  21  L.  E.  A.   (N.  S.)   821. 

[a]  The  conduct  of  "a  special  pro- 
ceeding finding  its  authority  solely  in 
the  statutes  ...  is  governed  by  the 
express  provision  of  the  statutes.  There 
being  no  provision  authorizing  the  call- 
ing of  a  jury,  the  defendant  was  wholly 
without  authority  to  call  one." 
Kronschnabel  v.  Taylor,  30  S.  D.  304, 
138    N.    W.    372. 

54.  Wernimont  V.  State,  101  Ark 
210,  142  S.  W.  194,  Ann.  Cas.  1913D, 
1156. 

[al  Under  a  statute  providing  that 
a  trial  in  disbarment  proceedings  may 
be  had  "as  in  other  cases,"  the  de- 
fendant is  authorized  to  demand  a  trial 
by  jurv  as  a  matter  of  right.  Keilly 
V.   Cavanaugh,   32   Ind.  214. 

55.  I).  S.— Standard  Oil  Co.  v.  Mis- 
souri, 224  U.  S.  270,  32  Sup.  Ct.  406, 
56  L.  ed.  760.  Ala. — Taliaferro  v.  Lee, 
97  Ala.  92,  13  So.  125.  Ark.— Wheat 
r.  Smith,  50  Ark.  266,  7  S.  W.  161; 
State  V.  Johnson,  26  Ark.  281.  Conn. 
State  V.  Lewis,  51  Conn.  113.  Kan. 
Wlieeler    v.    Caldwell,   68   Kan.    776,   75 
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parties  arc  held  to  have  a  constitutional  ric^ht  to  trial  by  jury  in  such 
proceedings.^''  Where  a  distinction  is  made  between  the  ancient  writ 
of  quo  warranto  and  proceedings  by  information  in  the  nature  of  quo 
warranto,  tlie  right  to  trial  by  jury  exists  in  the  latter,^^  but  in  the 
former  proceedings  there  is  no  sucli  right.'^^ 

V.  Mandamus.  —  Generally  constitutional  provisions  do  not  give  the 
right  of  trial  by  jury  in  maudaiuus  proceedings  as  such  right  did  not 
exist  at  common  law.°^  In  some  jurisdictions,  however,  a  trial  by  jury 
in  such  proceedings  is  a  matter  of  right,'^'^  particularly  where  given  by 
statute."^  So  too,  it  has  been  held  that  where  an  issue  of  fact  outside 
of  the  record  is  involved,  the  right  to  trial  by  jury  obtains  in  manda- 
mus proceedings.'^- 

w.  Attaclnnent.  —  A  proceeding  to  discharge  an  attachment,  as  a 
rule,  is  triable  without  a  jury,*'''  but  it  has  been  held  that  where  any 
of  the  material  facts  set  forth  in  the  affidavit  for  attachment  is  put  in 
issue,  a  trial  by  jury  is  a  matter  of  right."*  And  the  claim  of  a  third 
person  to  the  property  attached  must  be  tried  by  jury  unless  a  jury  is 
waived.*'^ 

X.  Garnisliment.  —  The  parties  ordinarily  are  not  entitled  to  trial 
by  jury  in  garnishment  proceedings,*'^  though  in  some  cases  the  con- 
trary is  held."    And  in  some  jurisdictions,  under  statutes,  the  right  to 


Pac.  1031.  Mass. — Attorney-General  v. 
Sullivan,  163  Mass.  446,  40  N.  E.  843. 
Minn. — State  v.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  41  N.  W.  1020, 
3  L.  R.  A.  510.  Mo.— State  v.  Arkansas 
Immber  Co.,  260  Mo.  212,  169  S.  W. 
145;  State  ex  rel.  Norton  r.  Lupton,  64 
Mo.  415,  27  Am.  liep.  253;  State  v. 
Vail,  53  Mo.  97.  Neb.— State  v. 
Moores,  56  Neb.  1,  76  N.  W.  530.  Ore. 
State  r.  Sengstacken,  61  Ore.  455,  122 
Pac.  292.  Wash.— State  ;;.  Doherty,  16 
Wash.  382,  47  Pac.  958,  58  Am.  St. 
Eep.  39. 

66.  Fla. — Buekman  f.  State,  34  Fla. 
48,  15  So.  697,  24  L.  R.  A.  806.  Idaho. 
People  V.  Havird,  2  Idaho  531,  25  Pac. 
294,  10  L.  R.  A.  831.  Mich.— People 
V.  Doesburg,  16  Mich.  133.  N.  Y.- Peo- 
ple r.  Albany  &  S.  R.  Co.,  57  N.  Y.  161. 
Okla.— State  v.  Cobb,  24  Okla.  662,  104 
Pac.  361,  24  L.  R.  A.  (N.  S.)  639.  Wis. 
State  V.  McDonald,  108  Wis.  8,  84  N. 
W.    171,   81    Am.   St.   Rep.    878. 

57.  Louisiana  &  N.  W.  R.  Co.  v. 
State,   75   Ark.  435,   88   S.   W.   559. 

58.  Reynolds    v.  State,   61    Ind.   392. 

59.  Ark.— State  v.  Johnson,  26  Ark. 
281.  Cal.— People  r.  Judge,  9  Cal.  19. 
Conn. — Castle  r.  Lawlor,  47  Conn.  340. 
Fla.— State  v.  Suwannee,  21  Fla.  1.  la. 
Klopp  r.  Chicago,  M.  &  St.  P.  Ry.  Co., 
156  Iowa  466,  136  N.  W.  906.  Minn. 
State  V.  Sherwood,  15  Miuu.  221,  2  Am. 


Rep.  116.  Neb. — Maj'er  v.  Wilkinson, 
52  Neb.  764,  73  N.  W.  214.  Ohio. 
Dutton  r.  Village  of  Hanover,  42  Ohio 
St.  215.  Tenn.— Marler  v.  Wear,  117 
Tenn.   244,   96   S.   W.  447. 

60.  Ind.— Mott  V.  State,  145  Ind. 
353,  44  N.  E.  548;  State  r.  Burnsville 
Tp.  Co.,  97  Ind.  416.  Okla.— Territory 
r.  Chicago,  etc.  Rv.  Co.,  2  Okla.  108, 
39  Pac.  389.  Utah.— Chamberlain  c. 
Warburton,    1    Utah    267. 

61.  People  ex  rel.  Kruse  v.  Wood- 
man,   1    N.   Y.    Supp.   335. 

62.  People  r.  Young,  40  111.  87. 

63.  Ky.— Talbot  v.  Pierce,  14  B. 
Mon.  195.  Md. — Gover  v.  Barnes,  15 
Md.  576.  N.  C. — Pasour  v.  Lineberger, 
90  N.  C.  159.  Okla.— McComb  v.  Watt, 
39  Okla.  412,  135  Pac.  361.  Wash. 
Windt  r.  Banniza,  2  Wash.  147,  26 
Pac.  1S9.  Wyo. — Wearne  v.  France,  3 
Wyo.  273,  21   Pac.  703. 

64.  Capehart's  Exr.  r.  Dowery,  10 
W.  Va.  130.  See  also  Shrewsbury  f. 
Pearson,  1    McCord    (S.  C.)    331. 

65.  3  St.\nd.\rd  Proc.  663. 

66.  Minn. — Weibeler  v.  Ford,  61 
Minn.  39S,  63  N.  W.  1075.  N.  M. 
New  Mexico  Nat.  Bank  v.  Brooks,  9 
N.  M.  113,  49  Pac.  947.  Wis.— De- 
lanev  r.  Hartwig,  91  Wis.  412,  64  N. 
W.  i03o;  La  Crosse  Bank  r.  Wilson,  74 
Wis.  391,  43  N.  W.  153. 

67.  Cal.— Gaboon     r.    Levy,    5    Cal. 
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trial  by  jury  obtains  in  such  proceedings  where  the  question  of  title 
to  property  is  involved.''^ 

y.  Commitment  of  Juvenile  Delinquent.  —  A  proceeding  in  the 
juvenile  court  to  commit  a  juvenile  delinquent  to  an  industi\tl  or  re- 
form school  is  not  a  criminal  action  and  the  defendant  has  no  constitu- 
tional right  to  a  trial  by  jury.^^  The  statutes  in  a  number  of  states, 
however,  permit  a  jury  trial.'" 

z.  In  Other  Cases.— {I.)  Generally.  —The  right  to  jury  trial  m 
numerous  other  proceedings  is  treated  elsewhere  in  this  work.'^^ 

(II.)  Partition. —  Suits  in  partition  generally  are  deemed  of  equit- 
able cognizance  and  a  trial  by  jury  in  such  suits  is  not  a  matter  of 
right," \nd  in  some  jurisdictions  there  is  no  right  to  trial  by  jury 
even 'though  the  title  to  the  property  is  put  in  issue;'"  but  in  other 
jurisdictions  the  issues  of  title'^  and  possession  in  partition  suits  are 


294.  La. — Denouvion  v.  McNight,  26 
La.  Ann.  74.  Mo.— See  Maze  v.  Grif- 
lin,  65   Mo.   App.   377. 

68.  Neff  V.  Manuel,  121  Iowa  706, 
97  N.  W.  73;  Hubbard  v.  Lamburn, 
189  Mass.  296,  75  N.  E.  707. 

69.  U.  S. — Ex  parte  Januszewski, 
196  Fed.  123.  Fla.— Pugh  v.  Bowden, 
54  Fla.  302,  45  So.  499.  Idaho.— In  re 
Sharp,  15  Idaho  120,  96  Pac.  563,  18 
L.  R.  A.  (N.  S.)  886.  Ind.— Dinson  v. 
Drosta,  39  Ind.  App.  432,  80  N.  E.  32. 
La.— State  v.  Ragan,  125  La.  121,  51 
So  89.  Minn. — State  v.  Brown,  50 
Minn.  353,  52  N.  W.  935,  36  Am.  St. 
Eep.  651,  16  L.  R.  A.  691.  Pa.— Com. 
V.  Fisher,  213  Pa.  48,  62  Atl.  198.  Tex. 
Ex  parte  Bartee  (Tex.  Crim.),  174  S. 
W.  1051.  Utah. — Mill  v.  Brown,  31 
Utah  473,  88  Pac.  609,  120  Am.  St. 
Rep  935,  Wis. — Wisconsin  Industrial 
School  V.  Clark,  103  Wis.  651,  179  N. 
W.   422. 

fa]  "The  question  as  to  the  ex- 
tent to  which  a  child's  constitutional 
rights  are  impaired  by  a  restraint  upon 
its  freedom  has  arisen  many  times 
with  reference  to  statutes  authorizing 
the  commitment  of  dependent,  incor- 
rigible, or  delinquent  children  to  the 
custody  of  some  institution,  and  the 
decisions  appear  to  warrant  the  state- 
ment, as  a  general  rule,  that,  where 
the  investigation  is  into  the  status 
and  needs  of  the  child,  and  the  insti- 
tution to  which  he  or  she  is  commit- 
ted is  not  of  a  penal  character,  such 
investigation  is  not  one  to  which  the 
constitutional  guaranty  of  a  right  to 
trial  by  jury  extends."  In  re  Watson, 
157  N.  C.  .340,  72  S.  E.  1049.  But  see 
12  Standard  Proc.  874,  note  38. 

Vol.  XVI 


70.  12  Standard  Proc,  873. 

71.  In  forcible  entry  and  detainer 
cases,  see   8   Standard  Proc.   1122. 

In  proceedings  to  ascertain  value  of 
homestead,  see  11  Standard  Proc.  369. 

In  proceedings  to  determine  compet- 
ency, see  12  Standard  Proc.  16. 

In  Chinese  exclusion  cases,  see  11 
Standard  Proc.  909. 

In  proceedings  to  enforce  health  reg- 
ulations, see  10  Standard  Proc.  985. 

On  inq.uisition  of  lunacy,  see  13 
Standard   Proc.   461. 

In  insolvency  proceedings,  see  13 
Standard  Proc.  673,  et  seq. 

In  actions  on  awards,  see  2  Stand- 
ard Proc.  662. 

In  proceedings  to  open  or  vacate 
judgments,  see  15  Standard  Proc.  230. 

In  habeas  corpus  proceedings,  see  10 
Standard  Proc.  935, 

In  injunction  suits,  see  13  Standard 
Proc.   175  et  seq. 

In  bankruptcy  proceedings,  see  3 
Standard  Proc.  1001. 

72.  Flaherty  V.  McCormick,  113  111. 
538;  Judd  V.  Dike,  30  Minn.  380,  15  N. 
W.  672. 

73.  Fla. — Camp  Phosphate  Co.  v. 
Anderson,  48  Fla.  226,  37  So.  722,  111 
Am.  St.  Rep.  77.  lU.— Flaherty  v. 
McCormick,  113  111.  538.  Va.— Pillow 
V.  Southwest  Va.  Imp.  Co.,  92  Va.  144, 
23  S.  E.  32,  53  Am.  St.  Rep.  804.  W.  Va. 
Cecil  V.  Clark,  44  W.  Va.  659,  30  S.  E. 
216. 

74.  Me,— Allen  v.  Hall,  50  Me.  253. 
Mo. — Benoist  v.  Thomas,  121  Mo.  660, 
27  S.  W.  609.  N.  O. — Covington  v.  Cov- 
ington, 73  N.  C.  168.  S.  C— Osborne 
V.  Osborne,  41  S.  C.  195,  19  S.  E.  494; 
Connor  v.  Edwards,  36  S.  C.  559,  15  S, 
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triable  by  jury  as  of  right."'''  And  under  some  statutes  the  parties  to 
a  partition  suit  are  entitled  to  a  trial  by  jury.^° 

(III.)  Specific  Performance. —  The  right  to  trial  by  jury,  as  a  rule, 
does  not  obtain  in  aetions  for  specific  performance."  And  the  fact  that 
plaintiff  seeks  to  recover  also  a  money  judgment  does  not  necessarily 
confer  such  right  upon  the  parties  to  the  action."**  But  where  plain- 
tiff joins  a  cause  of  action  for  sjieeific  performance  with  one  for  dam- 
ages''^ and  it  appears  that  the  defendant  is  not  and  has  never  been 
able  to  perform  the  contract  specifically,*''  the  issue  of  damages  is  tri- 
able by  a  jury. 

(IV.)  Enforcement  of  Bonds  and  Recognizances.  —  The  parties  to  a  sum- 
mary proceeding  under  a  statute  to  enforce  execution  on  forfeited 
bonds  and  recognizances  are  not  entitled  to  a  trial  by  jury,^^  unless 
such  right  is  expressly  given  by  the  statute,^^  or  the  execution  of  the 
bond  itself  is  controverted,^^ 

(V.)  Scire  Facias. —  A  trial  by  jury  is  not  a  matter  of  right  in  pro- 
ceedings by  scire  facias.®* 

(VI.)    Establishment  of  Lost  Instruments  or  Records.  —  Actions    brought 


E.  711;  Reams  v.  Spann,  28  S.  C.  530, 
6   S.  E.   325. 

fa]  But  this  right  does  not  extend 
to  the  adjustment  of  the  rights  of  the 
parties  in  respect  to  advancements 
made  to  them.  Gunn  v.  Thruston,  130 
Mo.  339,  32  S.  W.  654. 

75.  Harding  r.  Devitt,  10  Phila. 
(Pa.)  95,  30  Leg.  Int.  416. 
"  76.  Martin  r.  Martin,  118  Ind.  227, 
20  N.  E.  763;  Bowen  v.  Sweeney,  143 
N.  Y.  349,  38  N.  E.  271;  Hewlett  v. 
^V^ood,  62  N.  Y.  75;  Ward  v.  Ward,  23 
Hun    (N.   Y.)    431. 

[a]  A  statute  providing  that  the  is- 
sues of  fact  in  partition  suits  are  tri- 
able by  jury  does  not  apply  where  the 
only  matter  in  controversy  relates  to 
the  amounts  with  which  the  respective 
shares  of  the  parties  are  chargeable. 
Brown  J-.  Brown,  52  Hun  532,  5  N.  Y. 
Supp.  893. 

77.  Idaho. — Brady  r.  Yost,  6  Idaho 
273,  55  Pac.  542.  Mass.— Shapira  v. 
D'Arcv,  180  Mass.  377,  62  N.  E.  412. 
Mo.— McCullough  r.  McCullough,  31 
Mo.  226.  N.  Y.— Wurster  r.  Armfield, 
98   App.  Div.  298,  90   N.  Y.  Supp.  699. 

[a]  Where  plaintiff  demands  specific 
performance  and  asks  also  that  de- 
fendant, in  case  of  inability  to  per- 
form the  contract  specifically,  be  re- 
quired to  furnish  security  for  the  per- 
formance of  the  contract  and  the  an- 
swer does  not  show  defendant's  in- 
sbility  to  specifically  perform  the  con- 
tract, it  is  proper  to  deny  a  motion  for 


trial  by  jury.     O'Beirne  r.  Bullis,  158 
N.  Y.  466,  53  N.  E.  211. 

78.  Pierce  r.  Stewart,  61  Ohio  St. 
422,  56  N.   E.  201. 

[a]  An  action  to  enforce  the  specific 
performance  of  a  contract  by  which 
the  defendants  agreed  to  convey  prop- 
erty and  to  pay  a  sum  of  money  can- 
not be  regarded  as  one  for  the  recov- 
ery of  specific  property  or  money  only, 
but  belongs  to  that  class  of  cases 
which  were  formerly  within  the  exclu- 
sive jurisdiction  of  equity.  Hull  v. 
Bell,   54  Ohio   St.  228,  43  N.   E.  584. 

79.  Sternberger  v.  McGovern,  56  N. 
Y.   12. 

80.  Stevenson  v.  Buxton,  15  Abb. 
Pr.   (N.  Y.)   352. 

81.  Ala.— Boring  v.  Williams,  17  Ala. 
510.  Ark. — Ex  parte  Reardon,  9  Ark. 
450.  Ga.— Young  r.  Wise,  45  Ga.  81. 
Ky. — Mnrry  v.  Askew,  6  J.  J.  Marsh. 
27;  McCord  v.  Johnson,  4  Bibb  531. 
Miss. — Scott  r.  Nichols,  27  Miss.  94, 
61  Am.  Dec.  503.  N.  Y.— Gildersleeve 
r.  People,  10  Barb.  35.  Tex. — Janes  v. 
ReynoUU'   Admrs.,  2  Tex.  250. 

See  generally  the  title  "Summary 
Proceedings. ' ' 

82.  ]\riller  r.  IMoorc,  2  Humph. 
(Tenn.)'  421. 

83.  Buchanan  v.  McKenzie,  53  N.  C. 
91. 

84.  State  r.  Murmann,  124  Mo.  502, 
28  S.  W.  2:  State  v.  Iloeffner,  124  Mo. 
488,  28  S.  W.  1. 
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to  establish  lost  instiniments  or  records  being  of  equitable  nature  are 
not  triable  by  jury  as  a  matter  of  right. ^^  And  the  fact  that  the  rem- 
edy is  given  by  an  express  statute  does  not  alter  the  rule.*^'" 

(Vn.)  Winding  Up  Insolvent  Corporations  and  Receiverships.  —  In  pro- 
ceedings to  settle  the  estate  of  an  insolvent  corporation,  there  is  gen- 
erally no  right  to  trial  by  jury  as:  this  mode  of  trial  was  not  in  use  in 
such  proceedings  prior  to  the  adoption  of  the  constitution."  Upon 
the  appointment  of  a  receiver,  a  court  of  equity  retains  jurisdiction 
over  all  matters  connected  with  tlie  distribution  of  the  assets  of  the 
insolvent  corporation  and  adjudicates  them  without  the  aid  of  a  jury.^^ 
But  where  the  receiver's  report  is  controverted,^^  or  an  action  is  brought 
hy  him  for  the  recovery  of  money,  v/ithout  involving  the  issue  of  equit- 
able distribution  of  the  insolvent  estate,^"  a  trial  by  jury  is  demand- 
able  as  of  right. 

(VIII.)  Actions  Involving  Separate  Property  of  Married  Woman. 
An  action  brought  to  recover  judgment  against  a  married  woman  and 
subject  her  separate  estate  to  the  payment  of  a  debt  is  not  triable  by 
jury  as  of  right,^^  but  where  under  the  statute  a  married  woman  is 
the  absolute  owner  of  her  separate  estate  the  general  rules  as  to  the 
right  to  trial  by  jury  apply  to  actions  brought  against  a  married 
woman  involving  her  separate  estate.^^ 

(IS.)  Establishment  of  Boundaries.  —  In  some  jurisdictions  a  party 
making  objections  to  a  report  fixing  disputed  boundaries  of  land  is  en- 
titled to  a  trial  by  jury  of  the  issues  raised  by  such  objections,^^  Avhile 
in  others  such  right  does  not  obtain.''* 

(X.)  Proceedings  Against  Public  Officers.  —  There  is  no  right  to  trial 
by  jury  in  summary  proceedings  against  public  officers  for  misfeasance 
in  office,^^  and  for  the  collection  of  public  moneys  in  their  possession.^*' 

(XI.)  Proceedings  Against  Sheriffs  and  Constables.  —  In  a  proceeding 
against  a  sheriff  or  constable  to  compel  the  enforcement  of  a  writ,  the 


85.  Wright  V.  Fultz,  138  Ind.  594, 
38  N.  E.  175;  Weil  v.  Kume,  49  Mo. 
158. 

86.  Harding  v.  Fuller,  141  111.  308, 
30  N.  E.  1053;  Culver  v.  Colehour,  115 
111.  558,  5  N.  E.  89;  Kimball  v.  Con- 
nor, 3  Kan.  414. 

[a]  "The  power  conferred  upon  a 
court  of  equity  by  the  Burnt  Records 
act  is  similar  to  a  proceeding  in  equity 
for  partition  and  ...  is  no  more  ob- 
noxious to  the  constitutional  provision 
for  a  jury  than  is  a  bill  in  equity  for 
I>artition."  Heacock  v.  Hosmer,  109 
111.   245. 

87.  Central  Trust  Co.  v.  Thurman, 
94  Ga.  735,  20  S.  E.  141;  Sands  v.  Kim- 
bark,  27  N.  Y.  147;  Matter  of  Empire 
City  Bank,  18  N.  Y.  199. 

88.  Ross,  etc.  Co.  v.  Southern  M. 
Iron  Co.,  72  Fed.  957. 

89.  Hamm    v.    Stono    &    Sons    Live 
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Stock   Co.,   13    Tex.   Civ.   App.   414,   35 
S.   W.  427. 

90.  Hun  V.  Gary,  82  N.  Y.  65,  59 
How.  Pr.  439,  37  Am.  Rep.  546. 

91.  Gay  v.  Ihm,  69  Mo.  584. 

92.  Litchfield  V.  Dezendorf,  11  Hun 
(N.   Y.)    358. 

93.  Huston  v.  Atkins,  74  111.  474; 
Townsend  v.  Radeliffe,  63  111.  9. 

94.  Caldwell  r.  Nash,  68  Iowa  658, 
27  N.  W  812;  Coombs  v.  Quinn,  66 
Iowa  469,  23  N.  W.  928. 

95.  Cal. — Woods  v.  Varnum,  85  Cal. 
639,  24  Pae.  843.  Idaho.— Rankin  v. 
Jauman,  4  Idaho  53,  36  Pac.  502.  W.  Va. 
Moore  v.  Strickling,  46  W.  Va.  515,  33 
S.  E.  274,  50  L.  R.  A.  279. 

See  generally  the  title  "Summary 
Proceedings. ' ' 

96.  Ga.— Tift  V.  Griffin,  5  Ga.  185. 
Pa.— School  Dist.  v.  Pitts,  184  Pa.  156, 
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right  to  trial  by  jury  ordinarily  does  not  obtain,"^  thoi^gh  sometimes 
it  is  regarded  as  a  matter  of  right.®® 

5.  In  Criminal  Proceedings.  —  a.  Generally.  —  A  constitutional 
provision  preserving  inviolate  the  right  to  trial  by  jury,  unless  ex- 
pressly extended  to  all  eriminal  eases,  has  reference  only  to  those 
criminal  cases  whieh  were  trial)le  by  jury  prior  to  the  adoption  of  the 
constitution."'-'  It  also  ineludes,  however,  according  to  the  weight  of 
authority,  such  statutory  offenses  which  though  created  after  the  adop- 
tion of  the  constitution  belong  to  a  class  of  cases^  wherein  a  jury  there- 


39  Atl.  64.    Vt.— 7«  re  Hackett,  53  Vt. 
354. 

97.  Fla. — .Tohnson  v.  Price,  47  Fla. 
265,  36  So.  1031.  Ky.— Wells  r.  Cald- 
■nell,  1  A.  K.  Marsh.  441.  Miss. — Lewis 
V.  Fellows,  6  How.  2G1;  Lewis  r.  Gar- 
rett's  Admrs.,   5   How.   434. 

[a]  Order  To  Show  Cause. — An  or- 
der of  court  directed  to  the  sheriff 
and  requiring  him  to  show  cause  why 
execution  should  not  issue  against  him 
is  in  the  nature  of  a  contempt  proceed- 
ing to  be  determined  by  the  court 
without  a  jury.  Hart  r.  Robinett,  5 
Mo.   11. 

98.  Andrews   v.  Keep,  38   Ala.   315; 
Evans  r.  State  Banic,  15  Ala.  81;  DaM 
son  r.  Shaver,  1  Blackf.   (Ind.)   204. 

99.  U.  S.— McElrath  v.  United 
States,  102  U.  S.  426,  26  L.  ed.  189; 
Low  V.  United  States,  169  Fed.  86,  94 
C.  C.  A.  1.  Ala. — Kx  parte  State  ex 
rel.  Birmingham,  164  Ala.  576,  51  So. 
309.  Ark.— Bond  r.  State,  17  Ark.  290. 
Colo. — Mclnernev  r.  Denver,  17  Colo. 
302,  29  Pac.  516.  Conn.— Goddard  v. 
State,  12  Conn.  448,  454.  D.  C— Bowles 
r  District  of  Columbia,  22  App.  Cas, 
321.  Fla.— Hunt  r.  Jacksonville,  34 
Fla.  504,  16  So.  398,  43  Am  St.  Kep. 
214.  Ga.— Hill  v.  Mavor,  72  Ga.  314. 
HI.— P.nnlsen  r.  People',  195  HI.  507,  63 
N.  E.  144.  Ind.— State  r.  McCory,  2 
Blackf.  o.  la.— State  r.  Beneke,  9  Iowa 
203.  Kan.- State  r.  Topeka,  36  Kan. 
76,  12  Pac.  310,  59  Am.  Rep.  529.  K.y. 
Carson  r.  Com.,  1  A.  K.  Marsh.  290. 
La.— State  r.  Jackson,  106  La.  189,  30 
So.  309.  Md.— State  r.  Glenn,  54  Md. 
572.  Mass. — Jones  c.  Rohbins,  8  Gray 
329.  Minn.- City  of  St.  Paul  v.  Rob- 
inson, 129  Minn.'  383,  152  N.  W.  777, 
Ann.  Cas.  191 6E,  845.  Mo.— King  Citv 
V.  Duncan,  238  Mo.  513,  142  S.  W.  246; 
Delanev  r.  Police  Court,  167  Mo.  667, 
67  S.  W.  589.  N.  J.— McGoar  v.  Wood- 
ruff, 33  N.  J.  L.  213.  N.  Y.— People 
ex  rel.  St.  Clair  v.  Davis,  143  App.  Div 


579',  127  X.  Y.  Supp.  1072.  Ohid. 
Sanders  v.  State,  20  Ohio  Cir.  Ct.  (N. 
S.)  395.  Okla.— ifeV  parte  Simmons,  5 
Okla.  Crim.  399,  115  Pac.  380.  Ore. 
Wong  r.  Astoria,  13  Ore.  538,  11  Pac. 
295.  Pa.— Bvers  v.  Com.,  42  Pa.  89. 
S.  C.—Ex  parte  Schmidt,  24  S.  C.  363. 
Tenn, — Stale  r.  Sexton,  121  Tenn.  35, 
114  S.  W.  494.  Tex.— Moore  v.  State, 
22  Tex.  App.  117,  2  S.  W.  634.  Vt. 
State  v.  Conlin,  27  Vt.  318.  Va.— Rags- 
dale  V.  Citv  of  Danville,  116  Va.  484, 
82  S.  E.  77';  Miller  v.  Com.,  88  Va.  618, 
14  S.  E.  161,  342,  979,  15  L.  R.  A.  441. 

See  generally  supra,  II,  A;  11,  C,  1. 

1.  !McTnernev  v.  Denver,  17  Colo. 
302,  29  Pac.  516;  Colon  v.  Lisk,  153 
N.  Y.  188,  47  N.  E.  302,  60  Am.  St. 
Rep.  609. 

[a]  "The  constitution  was  in- 
tended to  provide  for  the  future  as 
well  as  the  past,  to  protect  the  rights 
of  the  people  by  every  safeguard  which 
their  wisdom  and  experience  then  ap- 
proved, whether  those  rights  then  ex- 
ihted  by  the  rules  of  the  common  law, 
or  might  from  time  to  time  arise  out 
of  subsequent  legislation.  All  the 
rights,  whether  then  or  thereafter  aris- 
ing, which  would  properly  fall  into 
those  classes  of  rights  to  which  by  the 
course  of  the  common  law  the  trial  by 
jury  was  secured,  were  intended  to  be 
embraced  wnthin  this  article.  Hence 
it  is  not  the  time  when  the  violated 
right  first  had  its  existence,  nor 
whether  the  statute  which  gives  rise 
to  it  was  adopted  before  or  after  the 
constitution  that  we  are  to  regard  as 
the  criterion  of  the  extent  of  this 
provision  of  the  constitution;  but  it 
is  the  nature  of  the  controversy  be- 
tween the  parties  and  its  fitness  to  be 
tried  by  a  .jury  according  to  the  rules 
of  the  common  law  that  r.iust  de'-ide  the 
question.  .  .  .  The  dangerous  tend- 
ency of  the  principle  of  construction, 
which   would   authorize    the   legislature 
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tofore  Tvas  a  matter  of  right,  although  there  are  cases  to  the  contrary.^ 
b.     Misdemeanor.'^   and   Petty   Olfenses.  —  Constitutional   provisions 
guaranteeing  the  right  to  trial  by  jury,  as  a  rule,  do  not  include  mis- 
demeanors^ and  petty  offenses/     But  the  constitutional  guaranty  ex- 


to  do  away  with  jury  trials  in  regard 
to  rights  foundeil  upon  statutes  passed 
since  the  adoption  of  the  constitution, 
becomes  more  apparent  when  applied 
to  statutes  creating  offences  not  known 
to  the  common  law.  Such  statutes  and 
the  offences  which  arise  under  them 
are  of  frequent  occurrence.  But  no 
one  can  suppose  it  a  reasonable  con 
struction  of  the  constitution,  that  per- 
sons accused  of  such  offences  should  be 
excepted  from  the  enjoyment  of  this 
constitutional  right."  Plimpton  V. 
Town  of   Somerset,  33  Vt.  283. 

[b]  A  constitutional  provision  that 
the  right  to  trial  by  jury  shall  remain 
inviolate  in  all  cases  in  which  it  has 
heretofore  been  used  is  generic.  "It 
does  not  limit  the  right  to  the  mere 
instances  in  which  it  had  been  used, 
but  extends  it  to  such  new  and  like 
cases  as  might  afterwards  arise." 
Wynehamer  v.  People,  13  N.  Y.  378, 
426. 

2.  See  Com.  v.  Andrews,  211  Pa.  110, 
60   Atl.   554. 

[a]  "There  is  nothing  to  forbid 
the  legislature  from  creating  a  new  of- 
fence and  prescribing  what  mode  they 
please  of  ascertaining  the  guilt  of 
those  who  are  charged  with  it.  .  .  . 
The  purpose  of  the  constitution  un- 
doubtedly was  to  preserve  the  jury 
trial  wherever  the  common  law  gave 
it,  and  in  all  other  eases  to  let  the 
legislature  and  the  people  do  as  their 
■wisdom  and  experience  might  dictate." 
Van  Swartow  v.  Com.,  24  Pa.  131. 

3.  U.  S.— McElrath  v.  United  States, 
102  U.  S.  426,  26  L.  ed.  189.  la.— State 
V.  Beneke,  9  Iowa  203;  State  v.  Bryan, 
4  Iowa  349.  Ky.— Frost  v.  Com.,  9  B. 
Mon.  362.  La. — State  v.  Gutierrez,  15 
La.  Ann.  190.  Md.— State  v.  Glenn,  54 
Md.  572.  N.  y.— Murphy  v.  People,  2 
Cow.  815;  People  ex  rel.  St.  Clair  r. 
Davis,  143  App.  Div.  579,  127  N.  Y. 
Supp.  1072.  Ohio. — Sanders  r.  State, 
20  Ohio  Cir.  Ct.  (N.  S.)  395.  S.  C. 
Comrs.  of  Kew  Town  Cut  V.  Seabrook, 
2  Strobh.  563.  Tenn. — State  v.  Sexton, 
121  Tenn.  35,  114  S.  W.  494.  Tex. 
Moore  r.  State,  22  Tex.  App.  117,  2 
S.  W.  634.  Vt.— State  v.  Conlin,  27  Vt. 
318. 
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[a]  In  deciding  upon  questions  in- 
^oiving  the  right  of  trial  by  jury  in 
minor  offenses  it  becomes  necessary 
only  "to  look  into  the  laws  regulating 
the  trial  of  such  cases  at  the  time,  and 
previc4is  to,  the  adoption  of  the  con- 
stitution. For  if,  before  and  at  that 
time,  those  who  should  be  accused  of 
like  offences  were,  by  the  existing 
laws,  allowed  to  have  a  decision  of 
their  case  by  a  jury,  any  change  in  the 
law,  by  which  they  may  be  deprived 
of  that  privilege,  must,  as  it  is  an  in- 
novation upon  the  ancient  right,  be 
considered  an  infraction  of  the  clear 
and  obvious  meaning  of  the  constitu- 
tion." Carson  v.  Com.,  1  A.  K.  Marsh, 
(Ky.)    290, 

[b]  Under  a  constitution  providing 
that  the  right  to  trial  by  jury  shall  re- 
main inviolate  "in  all  cases  in  which 
it  has  been  heretofore  used"  the  qual- 
ifying "words  which  have  been 
quoted  imply  that  there  were  and  had 
been  trials  otherwise  than  by  a  com- 
mon law  jury  and  the  framers  of  the 
constitution  must  be  presumed  to  have 
had  knowledge  of  previous  legislation 
and  usage  as  to  trials  otherwise  than 
by  a  jury  of  twelve  in  inferior  courts 
of  local  jurisdiction,  and  must  be  pre- 
sumed to  have  recognized  and  adopted 
the  principle  which  had  dictated  the 
legislature  and  which  originated  and 
undertook  to  authorize  the  usage." 
People  ex  rel.  Metropolitan  Bd.  of 
Health  v.  Lane,  6  Abb.  Pr.  N.  S.  (N. 
Y.)    105. 

4.  Colo. — McTnerney  v.  Denver,  17 
Colo.  302,  29  Pac.  516.  Conn.— God- 
dard  v.  State,  12  Conn.  448,  454.  Ga. 
Williams  V.  Augusta,  4  Ga.  509.  Ind. 
State  V.  McCory,  2  Blackf.  5.  La. 
State  V.  Noble,  20  La.  Ann.  325.  Mass. 
Jones  V.  Bobbins,  8  Gray  329.  Minn. 
City  of  St.  Paul  v.  Robinson,  129  Minn. 
383,  152  N.  W.  777,  Ann.  Cas.  1916E, 
845.  N.  J. — McGear  v.  Woodruff,  33 
N.  J.  L.  213;  Johnson  v.  Barclay,  16 
N.  J.  L.  1.  N.  Y. — People  ex  rel.  Mur- 
ray V.  Justices,  74  N.  Y.  406;  People 
ex  rel.  Ezra  v.  Fisher,  20  Barb.  652; 
People  V.  McCarthy,  45  How.  Pr.  97. 
Pa.— Haines  v.  Levin,  51  Pa.  412;  By- 
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tends  to  misdemeanors  which  prior  to  the  adoption  of  the  constitution 
were  triable  by  jury  because  they  could  be  prosecuted  only  by  indict- 
ment,^ or  involved  severe^  punishincnt."  The  constitutional  provision 
securing  the  right  to  trial  by  jury  does  not  alter  the  mode  of  trial  of 
offenses  consisting  in  viohition  of  municipal  ordinances^  unknown  to 
the  common  law."*     In  some  jurisdictions  no  right  to  trial  by  jury  ob- 


ers  f.  Com.,  42  Pa.  89.  Tenn.— State  r. 
Sexton,    121    Tcnn.    35,    114    S.    W.   494. 

[a]  "If  the  state  has  no  power  to 
provide  by  law  for  the  summary  trial 
and  conviction  of  vagrant  and  disord- 
erly persons  by  justices  of  the  peai-e, 
it  would  clearly  follow  that  no  such 
power  could  be  granted  to  be  exercised 
under  charters  or  ordinances  of  muni- 
cipal corporations;  and  the  consequence 
would  be  that,  for  the  violation  of  all 
mere  police  ordinances,  prescribing 
penalties  for  their  infraction,  it  would 
be  the  right  of  the  party  accused  to 
insist  upon  indictment  and  trial  by 
jury.  Such  a  mode  of  proceeding,  if 
it  were  practicable,  has  never  been 
contended  for;  nor  could  such  conten- 
tion be  maintained  for  a  moment." 
State  V.  Glenn,  54  Md.  572. 

[b]  Notwithstanding'  "the  broad 
language  of  the  constitution  .  . 
there  are  many  petty  offenses  against 
statutes  or  municipal  ordinances,  such 
as  Sabbath-breaking-,  drunkenness, 
vagrancy  and  a  vast  variety  of  others 
which  are  triable  without  a  jury,  be- 
cause they  were  so  triable  when  the 
constitution  w'as  adopted  and  the  right 
of  trial  by  jury  which  is  secured  is  the 
right  as  it  existed  at  the  time  the 
constitution  was  adopted."  Miller  r. 
Com.,  S8  Va.  618,  14  S.  E.  161,  342,  979. 

15  L.   R.  A.  441. 

5.  Bond  r.  State,  17  Ark.  290;  Paul- 
sen r.  People,  195  111.  507,  63  N.  E. 
144. 

6.  Low  v.  United  States,  169  Fed. 
86,  94  C.  C.  A.  1;  State  f.  Jackson, 
106  La.   189,  30  So.  309. 

7.  Ala. — Ex  parte  State  ex  rcl.  Birm- 
ingham, 164  Ala.  576,  51  So.  309;  Cos- 
tello  r.  Feagin,  162  Ala.  191,  50  So. 
134;  Miller  r.  Birmingham,  151  Ala. 
469,  44  So.  388,  125  Am.  St.  Rep.  31. 
Fla.— Hunt  r.  Jacksonville,  34  Fla.  504, 

16  So.  398.  43  Am.  St.  Ecp.  214.  Ga. 
Hill  r.  Mavor,  72  Ga.  314.  lU.— Citv 
of  Chicago'  r.  Knobel.  232  Til.  112,  83 
N,  E.  450.  Kan.— State  r.  Topeka,  3(5 
Kan.  76,  12  Pac.  310,  59  Am.  Pop.  529. 
Minn. — City   of   St.   Paul    r.   Robinson, 


129  Minn.  383,  152  N.  W.  777,  Ann. 
Cas.  1916E,  845.  Mo.— King  City  v 
Duncan,  238  Mo.  513,  142  S.  W.  246; 
Delaney  r.  Police  Court,  167  Mo.  667, 
67  S.  W.  589.  N.  Y.— People  ex  rel. 
St.  Clair  r.  Davis,  143  App.  Div.  579, 
127  N.  Y.  Supp.  1072.  Okla..—Ex  parte 
Simmons.  5  Okla.  Crim.  399,  115  Pac. 
380.  Ore. — Wong  r.  Astoria,  13  Ore. 
538,  11  Pac.  295.  Pa.— Com.  ex  rel. 
Scranton  v.  Adams,  20  Pa.  Dist.  91. 
S.  C.—Ex  parte  Schmidt,  24  S.  C.  363. 
Va.— ^Miller  r.  Com.,  88  Va.  618,  14  S. 
E.  161,  342,  979,  15  L.  R.  A.  441. 

[a]  "Notwithstanding  the  provis- 
ion of  Magna  Charta  safeguarding  the 
right  of  .jury  trial  in  cases  involving 
life  and  liberty,  and  similar  provisions 
in  the  constitution  of  the  United 
States  and  of  the  several  states  of  the 
L'nion,  it  is  matter  of  common  knowl- 
edge that  the  general  course  of  legis- 
lation in  both  countries  has  been  for 
centuries  to  confer  summary  jurisdic- 
tion upon  mayors  and  police  justices 
of  cities  and  towns  and  justices  of  the 
peace  of  counties  for  the  trial  of  minor 
•offenses.  Such  offenses  are  not  re- 
garded essentially  as  crimes  and  mis- 
demeanors within  the  purview  of  the 
constitutional  guaranties."  Ragsdale 
V.  City  of  Danville,  116  Va.  484,  82  S. 
E.  77. 

[b]  The  fact  that  an  ordinance  pro- 
vides for  the  commitment  of  defend- 
ant in  case  of  failure  to  pay  the  fine 
does  not  make  the  offense  triable  by 
jury.  "Imjirisonment  is  not  provided 
.  .  .  by  the  ordinance  .  .  .  as  an 
alternative  punishment.  .  .  .  Impris- 
onment could  not  be  imposed  in  this 
case  primarily;  and  it  is  always  com- 
petent for  tlie  party  to  avoid  it  by 
paying  his  fine.  It  would  not  be  com- 
l>etent  for  him  to  avoid  it  if  it  were 
originally  imposed  as  punishment." 
Bowles  r.  District  of  Columbia,  22  App. 
Cas.   (D.  C.)   321. 

8.  Ala.— Tims  r.  State,  26  Ala.  165; 
Wilson  V.  State,  10  Ala.  App.  158,  64 
So.  510.  Colo. — Mclnernev  r.  Denver, 
17   Colo.  302,  29  Pac.  516.'    Mo.— King 
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tains  in  such  cases  even  though  th(^  violation  of  the  ordinance  in  ques- 
tion is  also  made  a  misdemeanor  under  the  statute.^ 

e.  Fixing  PunifJiment.  —  The  aecused  has  no  constitutional  right 
to  have  the  jury  assess  the  penalty  as  well  as  pass  on  his  guilt  ;^°  but 
a  statute  may  provide  otherwise." 

d.  Violation  of  Terms  of  Prohation  or  Suspended  Sentence.  —  The 
proceedings  following  a  violation  of  the  terms  of  probation  do  not  come 
^nthin  the  constitutional  guaranty  of  trial  by  jury,^-  The  same  is  true 
of  proceedings  to  determine  whether  or  not  defendant  has  violated 
conditions  upon   which   sentence   and    judgment    were    suspended/^ 


City  V.  Duncan,  238  Mo.  513,  142  S.  W. 
246.  Okla. — Ex  parte  Simmons,  5  Okla, 
Crim.   399,   115   Pac.  380. 

[a]  "There  is  not,  and  there  never 
was,  any  such  criminal  offense  known 
to  the  common  law  as  that  of  fast  driv- 
ing, even  on  the  streets  of  a  great 
city.  The  offense  that  was  known  to 
the  common  law  was  that  of  fast  driv- 
ing in  such  manner  and  under  such 
circumstances  as  to  endanger  the  lives 
of  the  inhabitants.  Fast  driving  of 
itself  was  never  an  offense  at  common 
law.  Its  denunciation,  therefore,  by 
municipal  ordinance  is  not  the  conver- 
sion of  a  common-law  offense  into  a, 
violation  of  municipal  ordinance." 
Bowles  V.  District  of  Columbia,  22  App. 
Cas.    (D.  C.)    321. 

[b]  And  the  words  "shall  remain 
inviolate"  contained  in  the  paragraph 
of  the  constitution  which  refers  to  the 
right  of  trial  by  jury  "take  all  mat- 
ters of  police  power  in  cities  without 
the  operation  of  that  paragraph;  be- 
cause there  never  had  been  in  this 
state  such  jury  trials  in  police  courts 
and  therefore  there  was  nothing  to  re- 
main inviolate  in  the  matter  of  jury 
trial  in  such  courts."  Hill  V.  Mayor 
of  Dalton,  72  Ga.  314. 

9.  Colo. — Mclnerney  v.  Denver,  17 
Colo.  302,  29  Pac.  516.  D.  C— Bowles 
V.  District  of  Columbia,  22  App.  Cas. 
321.  Fla.— Hunt  v.  Jacksonville,  34 
Fla.  504,  16  So.  398,  43  Am.  St.  Eep. 
214.  Ga.— Littlejohn  v.  Stells,  123  Ga. 
427,  51  S.  E.  390.  La.— Anite  City  v. 
Holly,  50  La.  Ann.  627,  23  So.  746. 
N.  J.— Howe  V.  Plainficld,  37  N.  J.  L. 
145.  Ore.— Wong  v.  Astoria,  13  Ore. 
538,  11  Pac.  295.  S.  C— Anderson  v. 
O'Donnell,  29  S.  C.  35.5,  7  S.  E.  523, 
13  Am.  St.  Eep.  728,  1  L.  R.  A.  632. 
Wis. — Ogden  v.  Madison,  111  Wis.  413, 
87  N.   \V.  568,  55  L.  R.  A.  506. 

10.  111.— People    V.    Heise,    257    111. 
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443,  100  N.  E.  1000;  George  v.  People, 
167  111.  447,  47  N.  E.  741;  People  i". 
Illinois  St.  Reformatory,  148  111.  413, 
36  N.  E.  76,  23  L.  R.  A.  139.  Ind. 
Skelton  v.  State,  149  Ind.  641,  49  N. 
E.  901.  Tenn.— Woods  i".  State,  130 
Tenn.  100,  169  S.  W.  558,  L.  R.  A. 
1915F,  531;  Durham  v.  State,  89  Tenn. 
723,  18  S.  W.  74.  Tex. — Ex  parte  Mar- 
shall, 72  Tex.  Crim.  83,  161  S.  W.  112. 

11.  McSpadden  v.  State,  8  Okla. 
Crim.  489,   129   Pac.  72. 

12.  Ala.— Fuller  v.  State,  122  Ala. 
32,  26  So.  146,  82  Am.'  St.  Rep.  1,  45 
L.'  R.  A.  502.  Fla. — See  Alvarez  v. 
State,  50  Fla.  24,  39  So.  481,  111  Am. 
St,  Rep.  102,  court  may  in  its  discre- 
tion call  a  jury.  la. — State  v.  Hunter, 
124  Iowa  569,  100  N.  W.  510,  104  Am. 
St.  Rep.  361.  N.  Y.— People  ex  rel. 
Clark  V.  Warden  of  Sing  Sing  Prison, 
39  Misc.  113,  78  N.  Y.  Supp.  907. 

[a]  "When  probation  was  granted, 
respondent  agreed  to  its  terms  and 
fully  understood  that,  for  certain  mis- 
conduct, his  probation  would  be  re- 
voked and  terminated  .  .  .  When 
brought  before  the  court  for  sentence 
he  is  not  charged  with  a  new  crime,  but 
merely  with  the  violation  of  his  agree- 
ment with  the  court."  People  v.  Dud- 
ley, 173   Mich.   389,  138   N.  W.   1044. 

13.  State  r.  Everitt,  164  N.  C.  399, 
79  S.  E.  274.  47  L.  R.  A.  (N.  S.)  848. 

[a]  A  hearing  to  determine  whether 
or  not  defendant  has  complied  with 
the  terms  upon  which  the  sentence  was 
suspended  is  not  a  "trial  for  any  new 
offense  nor  for  any  offense  whatever. 
When  the  judgment  was  suspended,  de- 
fendant assumed  the  obligation  of 
showing,  to  the  satisfaction  of  the 
court,  from  time  to  time  that  he  had 
demeaned  himself  as  a.  good  citizen 
and  was  worthy  of  judicial  clemency. 
Whether  or  not  he  had  so  demeaned 
himself  was  not  an  issue  of  fact  to  be 
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unless  the  identity  of  the  defendant  is  denied,  in  which  event  he  is 
entitled  to  a  trial  by  jury  on  that  issue." 

e.  Plea  of  Former  Jeopardy.  —  A  dofendnnt  has  the  constitutional 
right  to  trial  by  jury  of  issues  of  fact  arisin^,'  on  a  plea  of  former  ac- 
quittal,^°  But  where  the  plea  on  its  face  shows  that  the  question  raised 
by  it  is  a  matter  of  law  and  not  of  fact,  it  is  a  question  for  the  court 
alone." 

F.  Assertion  of  Right.  —  1.  Generally.  —  The  constitutional 
guaranty  of  the  right  to  trial  by  jury  does  not  obviate  the  necessity 
of  asserting  such  right  in  the  manner  prescribed    by    the    statute," 


submitted  to  a  jury,  but  a  question  of 
fact  to  be  passed  upon  by  the  court. 
It  was  a  matter  to  be  determined  by 
the  sound  discretion  of  the  court." 
State  r.  Everitt,  164  N.  C.  399,  79  S. 
E.  274,  47  L.  R.  A.   (N.  S.)   848. 

14.  Carraway  v.  State,  58  Fla.  15, 
61  So.  142;  Alvarez  v.  State,  50  Fla. 
24,  39  So.  481,  111  Am.  St.  Rep.  102. 

15.  Carraway  v.  State,  58  Fla.  15, 
51  So.  142. 

[a]  "The  plea  of  autrefois  acquit 
is  of  a  mixed  nature  and  consists  part- 
ly of  matter  of  record  and  partly  of 
matter  of  fact.  The  matter  of  fact 
is  the  averment  of  the  identity  of  the 
offense  and  of  the  person  as  having 
been  formerly  acquitted.  ...  It  was 
proper  to  submit  such  special  issue  of 
fact  to  a  jury,  the  defendant  not  con- 
senting to  a  trial  thereof  by  the 
court."  State  v.  Dewees,  76  S.  C.  72, 
56  S.  E.  674; 

16.  State  r.  Potter,  125  Mo.  App. 
465,    102   S.   W.    668. 

17.  XJ.  S.— Perego  f.  Dodge,  163  U. 
S.  160,  16  Sup.  Ct.  971,  41  L.  ed.  113. 
Ala. — Harrison  v.  City  of  Anniston,  15(5 
Ala.  620,  46  So.  980;  Moore  v.  Cros- 
thwait,  135  Ala.  272,  33  So.  28;  Ex 
■parte  Anslev,  107  Ala.  613,  18  So.  242; 
Neal  r.  Watkins,  12  Ala.  App.  593,  68 
So.  552;  Ritter  v.  Griswold,  2  Ala.  App. 
618,  56  So.  860.  Cal. — In  re  Heaton 's 
Estate,  139  Cal.  237,  73  Pac.  186;  Fer- 
rea  v.  Chabot,  121  Cal.  233,  53  Pac. 
689;  McGuire  r.  Drew,  83  Cal.  225,  23 
Pac.  312.  Colo.— Kurtze  v.  MeCord,  1 
Colo.  164.  Conn. — Rowell  r.  Ross,  89 
Conn.  201,  93  Atl.  236.  Ga.— Miller  v. 
Georgia  R.  Bank,  120  Ga.  17,  47  S.  E. 
525;  Heard  r.  Kennedy,  116  Ga.  36,  42 
S.  E.  509;  Waterman  V.  Glisson,  115 
Ga.  773,  42  S.  E.  95.  111.— Heacock  v. 
Hosmer,  109  111.  245;  Esmond  r.  Es- 
mond, 154  111.  App.  357.  Ind.— In- 
dianapolis   North.    T.    Co.    v.    Brennan, 


174  Ind.  1,  87  N.  E.  215,  90  N.  E.  65, 
68,  91  N.  E.  503,  30  L.  R.  A.  (N.  S.) 
85;  Blair  r.  Currv,  150  Ind.  99,  46  N. 
E.  672,  49  N.  E.'908;  Sheets  r.  Brav, 
125  Ind.  33,  24  N.  E.  357;  Sprague  f. 
Pritchard,  108  Ind.  491,  9  N.  E.  416; 
Madison  &  I.  R.  Co.  c.  Whiteneck,  8 
Ind.  217.  la.— State  r.  Brooks,  146 
Iowa  295,  125  N.  W.  168.  La.— Foul- 
houze  V.  Gaines,  26  La.  Ann.  84.  Me. 
Davis  V.  Auld,  96  Me.  559,  53  Atl.  118. 
Md.— Chappell  Chem.  &  F.  Co.  v.  Sul- 
jdmr  Mines  Co.,  85  Md.  684,  36  Atl. 
712.  Mass.— Vitrified  Wheel  &  Emery 
Co.  V.  Edwards,  135  Mass.  501.  Mich. 
Odell  V.  Revnolds,  40  Mich.  21.  Minn. 
Roberts  r.  Tremayne,  61  Mich.  264,  28 
N.  W.  113;  Gibbens  r.  Thompson,  21 
Minn.  398.  Mo.— Chicago,  M.  &  St. 
P.  R.  Co.  r.  Randolph  Town-Site  Co., 
103  Mo.  451,  15  S.  W.  437;  Pike  v. 
Martindale,  91  Mo.  268,  1  S.  W.  858; 
Walker  i.  Modern  Woodmen  of  Amer- 
ica, 190  Mo.  App.  35.5,  177  S.  W.  331. 
Neb. — Horton  r.  Simon,  5  Neb.  (Unof.) 
172,  97  N.  W.  604;  Goble  v.  Swobe. 
64  Neb.  838,  90  N.  W.  919.  Nev. 
Truckee  River  General  Electric  Co.  r. 
Durham,  38  Nev.  311,  149  Pac.  61; 
Ilalev  V.  Eureka  Countv  Bank,  21  Nev. 
127,  26  Pac.  64,  12  L.  R.  A.  815.  N.  J. 
Stxton  r.  Newark  Dist.  Tel.  Co.,  84  N. 
J.  L.  85,  86  Atl.  451;  Havthorn  i:. 
Van  Keuren  &  Son,  79  N.  J.  L.  101, 
74  Atl.  502;  .Tov  &  Seliger  Co.  v.  Blum, 
55  N.  J.  L.  518"  26  Atl.  861;  Wanser  r. 
Atkinson,  43  N.  J.  L.  571.  N.  Y. 
Sporza  V.  German  Sav.  Bank,  192  N. 
Y.  8,  84  N.  E.  406;  Pegram  r.  New 
York,  etc.  R.  Co.,  147  N.  Y.  135,  41  N. 
E.  424;  Stone  r.  Weller,  128  N.  Y.  655, 
28  N.  E.  653;  Whittlesey  v.  Delanev,  73 
N.  Y.  571;  West  Point  Iron  Co.  r.  Rey- 
riert,  45  N.  Y.  703;  Hawkins  v.  Mapes- 
Reeve  Const.  Co.,  82  App.  Div.  72,  81 
N.  Y.  Supp.  794.  Ohio.— Ellithorpe  f. 
I  Buck,  17  Ohio  St.  72.     R.  I.— White  v. 
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and  compliance  with  statute  is  essential  to  enforcement  of  such  right.^^ 
2.  Demand.  —  a.  Ocnerallu.  —  Statutes  and  rules  of  court  may 
and  fre<iueDtly  do  provide  for  a  demand  lor  a  jury  trial.^^  But  where 
one  party  has  demanded  a  jury  it  is  not  necessary  that  the  adverse 
party  also  demand  a  jury.'*" 

b.'  Time  for  Demand.  —  It  is  variously  provided  by  the  statutes 
that  a  jury  must  be  demanded  prior  to  the  setting  of  a  cause  for  trial,^' 
or  at  the  time  of  setting  it,"  or  at  least  one  day  prior  to  the  return 
dayr^  or  within  a  specified  time  after  the  return^*  or  the  filing  of  a 
bondr^  or  at  the  time  of  joining  issue,^''  or  on  the  first  day  of  the  term 


Eddy,  19  R.  I.  108,  31  Atl.  823.  Tenn. 
Ferris  r.  Bloom,  132  Tenn.  466,  178 
S  W.  1112.  Tex. — Brooks  v.  Pegg,  8 
S.  W.  595;  Miller  V.  Miller,  10  Tex. 
319.  Utah. — Gibson  v.  McGurrin,  37 
Utah  158,  106  Pac.  669.  Wash.— Stet- 
son &  Post  Co.  V.  McDonald,  5  Wash. 
496,  32  Pac.  108;  Wis.— Leonard  v. 
Eog'an,  20  Wis.  540. 

See  ako  infra  IT,  F,  2,  g  and  h;  IT, 
F,    3;    11,   F,   4. 

18.  Ala.— Redd  r.  State,  169  Ala.  6, 
53  So.  908.  111. — Morrison  H.  &  R.  Co. 
V.  Kirsner,  152  111.  App.  43.  Md.— Con- 
don r.  Gore,  89  Md.  230,  42  Atl.  900. 
N.  Y.— Ross  V.  McCaldin,  123  App.  Div. 
13,  107  N.  Y.  Supp.  381;  Spencer  f. 
Adams  Dry  Goods  Co.,  54  Misc.  614, 
104  N.  Y.  Supp.  867.  Wis. — Siebrecht 
V.  Hogan,  99  Wis.  437,  75  N.  W.  7l. 

But  see  infra,  II,  F,  2,  g  and  h;  II, 
F,    3;    II,   F,   4. 

As  to  effect  of  failure  to  demand  a 
jury,   see    infra,   II,   F,   2,   h. 

19.  See  mpra,  II,  D,  4,  f;   II,  F,  1. 

20.  Przybyla  v.  Chain  Belt  Co.,  157 
Wis.   216,   147   N.   W.   31. 

[a]  V\^here  under  the  statute  a  de- 
mand for  a  jury  trial  is  in  the  nature 
of  an 'appeal,  all  joint  defendants  must 
join  in  the  demand,  and  one  defend- 
ant deman<ling  a  jury  trial  for  himself 
alone  is  not  entitled  thereto.  Bassett 
V.  Loewenstein,  22  R.  I.  468,  48  Atl. 
589 

21.  Condon  v.  Gore,  89  Md.  230,  42 
Atl.  900;  Wood  v.  Rio  Grande  W.  Ry. 
Co.,  28  Utah  351,  79  Pac.  182. 

22.  Colo. — Peeps  Fixture  Co.  V 
Gove,  24  Colo.  App.  149,  133  Pac.  143. 
[a. — Smith  r.  Redmond,  141  Iowa  105, 
119  N.  W.  271;  Waterman  v.  Randlett, 
S4  N.  W.  680.  La. — Wheeless  v.  Fisk, 
28  La.  Ann.  731;  Simpson  r.  Richard- 
son 18  La.  Ann.  121:  Reynolds'  Cura- 
:or  V.  Mahle,  12  La.  424.    Utah.— Wood 
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r.  Rio  Grande  W.  Ry.  Co.,  28  Utah  351, 
79  Pac.  182;  State  v.  Cherry,  22  Utah 
1,  60  Pac.  1103.  Wis.— State  v.  Clark, 
67  Wis.  229,  30  N.  W.  122. 

[a]  Effect  of  Vacating  Order  Set- 
ting Case. — Under  a  statute  requiring 
the  demand  for  a  trial  by  jury  tp  be 
made  at  the  time  of  setting  a  cause 
for  trial  the  right  to  demand  a  trial 
by  jury  is  revived,  where,  though  at 
the  time  of  setting  the  cause  no  jury  is 
demanded,  the  order  setting  the  cause 
for  trial  is  subsequently  vacated. 
Truckee  River  General  Electric  Co.  f. 
Durham,  38  Nev.  311,  149  Pac.  61. 

23.  Haythorn  v.  Van  Keuren  &  Son, 
79  N".  J.  L.  101,  74  Atl.  502;  Home 
Coupon  Exch.  Co.  V.  Goldfarb,  78  N.  J. 
L.    146,   74    Atl.    143. 

[a]  Non-Resident  Defendant. — Such 
statute,  however,  is  not  applicable  to 
cases  where  the  defendant  is  a  non- 
resident. Walnut  V.  Newton,  82  N.  J. 
L.  290,  82  Atl.  317. 

24.  Camp  v.  Carroll,  73  Conn.  247, 
47  Atl.  122. 

25.  Fletcher  v.  State,  11  Ala.  App. 
180,  65  So.  683. 

[a]  Statement  of  Preference  Not  a 
Demand. — Under  a  statute  providing 
that  in  prosecutions  for  violations  of 
prohibitive  liquor  laws  a  defendant  giv- 
ing bond  waives  the  right  to  a  trial 
by  jury  unless  "at  the  time  he  gives 
bond  within  five  days  thereafter"  he 
"file  in  the  cause  a  demand  for  trial 
by  jury,"  a  memorandum  by  defend- 
jmt  on  the  bond  that  he  prefers  a  jury 
is  not  sufficient  to  constitute  a  demand 
for  a  trial  by  jury,  where  it  does  not 
appear  when  the  bond  was  filed  after 
that  statement  was  written  upon  it. 
Fletcher  v.  State,  11  Ala.  App.  180,  65 
So.   683. 

26.  Levy  v.  Roossin,  93  App.  Div. 
387,  87  N.  Y.  Supp.  707. 
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of  the  court  at  which  the  cause  is  to  he  tried, -^  on  the  first  appearance 
by  the  party  demanding  the  jury,-**  or  when  called  for  trial.''''     Other 


[a]  New  York  Municipal  Court. 
Where  under  the  statute  a  jury  must 
bo  demanded  in  the  municipal  court 
"at  the  joining  of  issue,"  the  plain- 
tiff having  brought  his  action  against 
several  defendants  jointly  after  having 
failed  to  demand  a  jury  when  issue 
was  joined  as  to  some  of  the  defend- 
ants cannot  thereafter  demand  a  jury 
at  the  time  issue  is  joined  as  to  other 
defendants.  Spencer  r.  Adams  Dry 
Goods  Co.,  54  Misc.  614,  104  N.  Y. 
Suj)p-  867. 

27.  Ga.— Pelham  Mfg.  Co.  v.  Pow- 
ell, 8  Ga.  App.  38,  68  S.  E.  519.  Tenn. 
McGuire  r.  North  Carolina,  etc.  Ry. 
Co.,  95  Tenn.  707,  33  S.  W.  724;  Swink 
V.  McKnight's  Exrs.,  88  Tenn.  765,  14 
S.  W.  311;  East  Tennessee,  etc.  R.  Co. 
V.  Martin,  85  Tenn.  134,  2  S.  W.  381. 
Tex. — Petri  v.  Lincoln  Nat.  Bank,  84 
Tex.  153,  19  S.  W.  379;  McFaddin  v. 
Preston,  54  Tex.  403. 

[a]  "It  is  the  duty  of  the  trial 
court  to  give  a  liberal  construction  to 
the  statute,  so  as  to  permit  parties  to 
exercise  the  right  of  trial  by  jury 
where  it  can  be  done  without  delay  or 
prejudice  to  the  opposite  party,"  but 
where  no  jury  is  demanded  on  the  first 
day  of  the  term  or  at  any  time  before 
the  jury  is  discharged  for  the  term, 
parties  can  "not  then  force  a  continu- 
ance of  the  cause  in  order  to  get  a 
jurv."  Barton  v.  American  Nat.  Bank, 
8  Tex.  Civ.  App.  223,  29  S.  W.  210. 

[b]  On  Appeal  From  Justice  Court. 
A  party  desiring  a  trial  by  jury  in  a 
case  brought  up  by  appeal  from  the 
justice's  court  must  demand  such  trial 
at  the  iirst  term  at  which  the  cause 
stands  for  trial.  Salvo  v.  Wilson  & 
Co.,   189   Ala.   446,   66   So.   613. 

[c]  First  Term  After  Arrest. — A  de- 
fendant waives  the  riglit  to  a  trial  by 
jury  by  failnig  to  make  the  demand  for 
same  before  the  first  jury  term  of  the 
court  after  his  arrest.  Hammond  v. 
State,   154  Ala.  81,  45  So.  654. 

28.  Morrison  Hotel  &  R.  Co.  r.  Kirs- 
ner,  245  111.  431,  92  N.  E.  285,  137 
Am.  St.  Rep.  335;  Western  Union  Tel. 
Co.  V.  Thompson,  18  Tex.  Civ.  App. 
279,  44  S.  W.  402;  Scott  v.  Rowland,  14 
Tex.  Civ.   App.   370,  37   S.  W.   3S0. 

[a]  The  "words,  'default  day'  and 
'appearance  day'  as   used   in   tlic   stat- 


utes .  .  .  have  the  same  meaning;  in 
other  words,  'default  day'  is  'appear- 
Jvuce  day,'  which  is  the  second  day  of 
each  term."  Cruger  v.  McCracken 
(Tex.   Civ.   App.;,  Z(i  S.   W.   2S2. 

[b]  After  Setting  Aside  Judgment 
by  Confession. — But  under  a  statute  re- 
quiring a  party  to  file  his  demand  for 
a  jury  trial  in  writing  and  pay  a  cer- 
tain fee  therefor  at  the  time  of  enter- 
ing his  appearance  in  the  cause,  a  fail- 
ure of  a  defendant  against  whom  a 
judgment  by  confession  had  been  en- 
tered, to  tile  a  written  demand  for  a 
jury  trial  with  his  motion  to  vacate 
the  judgment  does  not  waive  or  bar 
Lis  right  to  a  jury  trial  if  he  makes 
his  demand  at  the  time  the  motion  to 
vacate  is  allowed.  Morrison  Hotel  & 
E.  Co.  v.  Kirsuor,  245  111.  431,  92  N.  E. 
285,  137  Am.  St.  Rep.  335. 

[c]  Appearance  on  the  Merits. — So 
too,  where  defentlant  fails  to  demand 
a  jury  at  the  first  appearance,  as  pro- 
vided by  the  statute,  and  the  first  ap- 
pearance is  entered  to  compel  the  non- 
resident plaintiffs  to  furnish  a  stat- 
utory bond  for  costs,  such  failure  will 
not  be  deemed  a  waiver  of  trial  by 
jury.  "To  hold  that  under  such  cir- 
cumstances the  failure  to  make  such  a 
demand  and  payment  before  any  bond 
for  costs  was  file<l  amounted  to  a  waiv- 
er of  the  constitutional  right  of  trial 
bj'  jury  would  be  to  adopt  a  most  nar- 
row and  technical,  instead  of  a  liberal 
construction  of  the  statute.  When  de- 
fendant appeared  for  the  first  time  in 
answer  to  plaintiff's  claim  on  the  mer- 
its he  filed  his  written  demand  for  a 
jury  trial.  We  think  this  was  a  suffi- 
cient compliance  with  the  statute,  and 
that  the  court  erred  in  refusing  to 
give  him  a  trial  bv  jury."  Lofaro  r. 
Maggi,  1S4  111.  App.  571. 

29.  State  r.  Clark,  67  Wis.  229,  30 
N.  W.  122.  See  Ladd  v.  Watkins,  113 
Ark.    261,    16S    S.   W.    138. 

[a]  Called  for  Trial. — Under  a  stat 
xitc  declaring  that  a  jury  shall  be 
deemed  waived  if  not  demanded  "when 
on  action  sliall  be  called  for  trial"  the 
quoted  words  of  the  statute  "should 
not  be  construed  to  mean  a  mere  call- 
ing of  the  case  at  the  opening  of  the 
court  on  the  first  day  of  the  term,  as 
is   usual   in   courts,  for   the   purpose  of 
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stntntes  provide  that  a  trial  by  jury  may  he  demanded  at  any  time 
prior  to  tlie  actual  conimenoemnt  of  the  trial""  and  before  the  intro- 
duction of  evidence. ^^  A  demaiid  for  a  trial  by  jury  made  after  the 
actual  commencement  of  the  trial  ordinarily  comes  too  late.^^ 

In  the  absence  of  a  statute  designating  the  time  for  demanding  a 
trial  by  jury,  the  demand  therefor  must  be  made  within  a  reasonable 
time.^"  Where  a  cause  is  to  be  referred,  the  demand  for  a  trial  by  jury 
generally  must  be  made  prior  to  the  order  to  refer  the  cause,''*  al- 


ascertaiuing  in  a  general  way  what 
cases  are  for  trial  at  the  term."  State 
V.  Clark,  67  Wis.  229,  235,  30  N.  W. 
122. 

SO.  Goodrum  v.  Merchants'  & 
Planters  Bank,  102  Ark.  326,  144  S. 
W.   198,   Ann.   Cas.   1914A,   511. 

[a]  The  mere  inspection  by  the 
court  of  a  bill  which  was  put  in  issue 
by  the  plea  is  not  such  a  eommence- 
irlent  of  the  trial  as  to  prevent  a  party 
from  demanding  a  trial  by  jury.  01- 
ney  v.  Bacon,   1  Johns.   (N.  Y.)   142. 

[b]  Action  on  Mechanic's  Eien. 
"Where  the  statute  pertaining  to  the 
enforcement  of  mechanics'  and  mate- 
rialmen's liens  provides  that  the  de- 
mand for  a  jury  in  such  cases  shall  be 
made  before  the  commencement  of  the 
trial  and  that  the  demand  shall  bpecify 
the  particular  issue  or  issues  to  be  sub- 
mitted, a  compliance  with  these  re- 
quirements is  a  condition  precedent  to 
the  right  of  trial  by  jury  and  such  de- 
mand, when  made  after  the  close  of 
the  evidence,  is  too  late.  Siebrecht 
V.  Hogan,  99  Wis.  437,  75  N.  W.  71. 

[c]  The  trial  has  been  commenced 
where  the  case  has  been  opened  and  a 
motion  made  to  dismiss  the  complaint. 
Marshall  v.  De  Cordova,  26  App.  Div. 
615,  50  N.  Y.  Supp.  294, 

31.  Spring  v.  Collins  Bldg.  &  Const. 
Co.,  60  Misc.  239,  113  N.  Y.  Supp.  29; 
Herb  v.  Metropolitan  Hospital,  80  App. 
Div.  145,  80  N.  Y.  Supp.  552,  12  N.  Y. 
Ann.  Cas.  415. 

[a]  A  mere  statement  of  counsel  is 
not  "the  production  of  any  evidence 
within  the  contemplation  of  the  stat- 
ute." Herb  v.  Metropolitan  Hospital  & 
Dispensarv,  80  App.  Div.  145,  80  N. 
Y.  Supp.  552,  12  N.  Y.  Ann.  Cas.  415. 

32.  Ark. — Goodrum  v.  Merchants'  & 
Planters  Bank,  102  Ark.  326,  144  S. 
W.  198,  Ann.  Cas.  1914A,  511.  Cal. 
Maddux  v.  Walthall,  141  Cal.  412,  74 
Pae.  1026.  Ind.— Whitcomb  v.  Stringer, 
160  Tnd.  82,  66  N.  E.  443.  N.  J.— Til- 
ton  V.   Brand,  4  N.  J.  L.   289.     N.  Y. 
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Koehler  v.  New  York  El.  E.  Co.,  159 
N.  Y.  218,  53  N.  E.  1114;  Eogers  V. 
Straub,  75  Hun  264,  26  N.  Y.  Supp. 
1066,  5S  N.  Y.  St.  287.  Ohio.— Terry  v. 
State,  12  Ohio  Cir.  Dec.  274,  22  Ohio 
Cir.  Ct.  16.  S.  C— State  v.  Mays,  24 
S.  C.  IPO.  S.  D.— Webster  v.  White,  8 
S.  D.  479,  66  N.  W.  1145.  Wis.— Sie- 
brecht V.  Hogan,  99  Wis.  437,  75  N. 
W.   71. 

[a]  In  Ehode  Island  either  party 
m.ay  under  express  provision  of  the 
statute  demand  a  jury  after  the  entry 
of  a  decision  by  the  court  provided 
that  the  party  claiming  such  trial  shall 
pay  all  costs.  Dorney  v.  Ives,  36  E.  I. 
276.   90   Atl.    164. 

33.  Brock  r.  Fuller  Lumber  Co.,  153 
Fed.  272,  82  C.  C.  A.  402. 

34.  Mass. — Atlanta  Mills  v.  Mason, 
120  Mass.  244.  Mo.— Smith  v.  Baer, 
166  Mo.  392,  66  S.  W.  166.  N.  H.— Pat- 
rick V.  Cowles,  45  N.  H.  553. 

See  infra,  II,  F,  4,  a,  (II),  (C). 

[a]  "A  party  can  not  take  chances 
of  winning  before  a  referee,  and  when 
he  fails,  demand  a  jury  trial  .  .  . 
after  the  referee's  report  is  filed." 
Smith  V.  Baer,  166  Mo.  392,  66  S.  W. 
166. 

[b]  But  where  commissioners  are 
appointed  in  vacation,  the  failure  of  a 
party  to  demand  a  tiial  by  jury  at  the 
time  of  their  appointment  does  not  de- 
prive him  of  the  right  to  demand  a 
jury.  "The  appointment  of  commis- 
sioners in  vacation  was  merely  an  in- 
itiatory step,  a  provisional  measure, 
which  might  or  might  not  fix  the  right 
of  the  parties,  as  subsequent  events 
sliould  determine.  Besides,  at  the  time 
of  the  appointment  of  the  commission- 
ers, it  was  impossible  for  defendant 
to  have  had  a  jury,  though  never  so 
desirous  of  obtaining  one;  and  if  he 
had  demanded  one,  and  had  been  re- 
fused, there  was  no  way  known  to  the 
law,  whereby  he  could  have  saved  his 
exceptions  to  such  refusal  ...  A  man 
can   scarcely  waive  anything   which   is 
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though  in  some  jnrisdiVtions  sneh  (lomand  may  be  mndo  ovon  nftor  the 
filing  of  tlie  report  of  the  refei-ee.'"* 

c.  Form  and  Siijjlcivucij  of  Demand.  —  (I.)  Generally.  — Statutes 
regulating  the  mode  of  demanding  a  trial  by  jury,  as  a  rule,  must  be 
strictly  complied  with.-'"  though  it  has  been  held  that  such  statutes  are 
to  be  liberally  construed  in  favor  of  the  exercise  of  the  right  to  trial 
by  jury."  Under  some  statutes  the  demand  for  a  trial  by  jury  must 
be  made  in  writing,-'"'  while  pursuant  to  others  it  may  be  made  orally^ 
in  open  court.'^^    Where  an  oral  demand  for  a  jury  trial  is  sufficient 


out  of  his  reach.  And  as  soon  as  the 
report  of  the  commissioners  came  in 
...  he  exercised  his  right  of  .  .  • 
demanding  a  jury.  His  demand  was, 
therefore,  timely."  Kansas  City,  C. 
&  S.  Rv.  Co.  f.  Storv,  96  Mo.  Gil,  10 
S.  W.  203. 

As  to  waiver  by  failure  to  otijeet  to 
order  of  reference^  see  infra,  11,  F,  4, 
a,  (II),  (CJ. 

35.  Harrington's  Sons  Co.  r.  United 
States  Exp.  Co.,  87  N.  J.  L.  154,  93 
Atl.  697. 

36.  Ala. — Ex  parte  Anslev,  107  Ala. 
613,  18  So.  242.  Md.— City  Pass.  Ey. 
Co.  V.  Nugent,  86  Md.  .-549,  38  Atl.  779, 
39  L.  R.  A.  161.  Tex.— Gibson  v. 
Singer  Sew.  Mach.  Co.  (Tex.  Civ. 
App.),   147  S.  W.  285. 

[a]  A  conclusiou  to  the  country  in 
a  plea  is  not  a  sufficient  demand  but  a 
jury  must  be  demanded  in  terms  if  a 
party  desires  the  issue  tendered  to  be 
tried  by  a  jurv.  Gleaves  v.  Davidson,  85 
Tenn.    330,    3"S.    W.    348. 

[b]  By  Written  Endorsement. — Un- 
der a  statute  providing  that  where  a 
jury  is  deiiianded  by  plaintiff  such  de- 
mand must  be  endorsed  by  him  on  the 
summons  and  complaint,  and  in  the 
event  that  the  defendant  desires  a  trial 
by  jury  he  must  endorse  such  demand 
in  writing  on  the  plea  or  demurrer,  an 
oral  demand  of  the  clerk  who  endorses 
upon  defendant 's  plea  the  receipt  of 
the  jury  tax  foe  is  not  sufficient  to 
meet  the  requirements  of  the  statute, 
as  it  is  expressly  declared  therein  that 
"a  failure  to  demand  a  jury  as  .  .  . 
directed  .  .  .  shall  be  deemed  and 
held  a  waiver  of  the  rights  of  trial  by 
jurv."  Ex  parte  Ansley,  107  Ala.  613, 
18 'So.    242. 

37.  Morrison  Hotel  &  R.  Co.  V.  Kirs- 
ner,  245  HI.  431,  92  N.  E.  285,  137  Am. 
St.   Rep.   335. 

38.  First  Nat.  Bank  v.  Denson,  124 
Ala.  336,  27  S(J.  2. 


[a]  A  complaint  concluding  with 
the  words:  "The  plaintiff  prays  a 
jury  trial"  is  not  an  election  to  have 
the  cause  tried  by  a  jury  within  the 
meaning  of  the  statute  requiring  the 
party  to  file  his  elei-tion  in  writing. 
"These  words  were  in  fact  a  part  of 
the  declaration.  A  withdrawal  of  the 
(ieclaration  under  leave  of  court  would 
have  withdrawn  the  election  for  a  trial 
bj'  a  jury,  notwithstanding  the  rule 
forbids  a  withdrawal  of  an  election 
without  the  corisent  of  both  parties. 
It  was  the  ob^•lous  intent  of  the  rule 
that  an  election  for  a  trial  by  a  jury 
tliould  be  a  separate  and  distinct  act, 
evidenced  by  a  writing  different  from 
the  pleadings,  so  that  no  change  in  tho 
latter  could  affect  or  interfere  with  the 
former."  Baltimore  City  Pass.  Ey 
Co.  V.  Nugent,  86  Md.  349,  38  Atl.  779, 
39   L.   R.   A.   161. 

[b]  But  an  endorsement  upon  the 
cover  of  a  complaint  separately  signed 
by  counsel  is  in  contemplation  of  law 
a  separate  act  signifying  the  election 
of  plaintiff  to  demand  a  trial  bv  jury. 
Condon  r.  Gore,  89  Md.  230,  42  Atl. 
900. 

[c]  And  an  endorsement  upon  an  ap- 
peal bond  demanding  a  trial  by  jury 
on  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  is  a  sufficient  com- 
pliance Avith  the  statute  requiring  a 
written  demand  to  be  filed  in  the  case. 
Freeman  r.  Bridges,  123  Ala.  287,  26 
So.    512. 

39.  Kansas  City,  Ft.  S.  &  S.  Ry.  Co. 
r.  Cox,  41  Mo.  App.  499;  Halsey  f. 
Paulison.  36  N.  J.  L.  406. 

[a]  Under  a  statute  providing  that 
an  application  for  a  jury  trial  must 
be  made  in  open  court,  a  written  ap- 
plication for  a  jury  filed  with  the  clerk 
but  not  brought  to  the  notice  of  the 
court  does  not  comply  with  the  statute. 
Gibson  r.  Singer  Sew.  Mach.  Co.  (Tex. 
Civ.  App.),  147  S.  W.  285. 
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under  tli'^  statute,  it  is  necessniy  that  such  demand  be  entered  on  the 
trial  docket.'"  The  failure  of  the  clerk,  however,  to  enter  the  demand 
in  the  minutes  does  not  deprive  a  party  of  his  constitutional  right  to 
trial  by  jury,  where  his  demand  was  properly  made  in  open  court." 
The  demand  for  a  trial  by  jury  must  be  direct  and  express.*^ 

Where  some  issues  involved  in  the  cause  are  properly  triable  by  jury, 
demand  must  be  made,  not  tliat  all  issues  in  the  case  be  tried  by  a  jury, 
but  that  the  specific  issues  proper  for  trial  by  jury  be  so  tried.*^ 

(II.)  Compliance  With  Conditions  Precedent.  —  If  the  statute  makes  the 
right  to  demand  a  trial  by  jury  dependent  upon  certain  conditions  a 
party  must  comply  with  such  conditions  in  order  to  avail  himself  of  the 
right  to  trial  by  jury.*" 

d      Notice. In  some  jurisdictions  the  statute  provides  that  in  civil 

actions  a  party  desiring  a  trial  by  jury  must  at  a  designated  time  give 
notice  of  his  intention  to  demand  a  jury.*=  There  is  no  definite  form  in 


40.  McGuire  v.  North  Carolina,  etc, 
E.  Co.,  95  Tenn.  707,  33  S.  W.  724. 

41.  Harrington's  Sons  Co.  v.  United 
States  Exp.  Co.,  87  N.  J.  L.  154,  93  Atl. 
697. 

42.  Goble  v.  Swobe,  64  Neb.  838,  90 
N     W.   919. 

[n]  An  objection  that  the  court  has 
no  jurisdiction  to  try  the  case  as  one 
in  equity  does  not  sufficiently  raise 
the  question  of  the  right  to  trial  by 
jury  and  does  not  constitute  a  demand 
therefor.  G-oble  v.  Swobe,  64  Neb. 
838,  90   N.  W.   919. 

43_  cal. — Meek  v.  De  Latour,  2  Cal, 
A])]).  261,  83  Pae.  300.  Ind.— Peden  v. 
Cavins,  134  lud.  494,  34  N.  E.  7,  39 
Am.  St.  Rep.  276;  McKinley  v.  Bntton, 
55  Ind.  App.  21,  103  N.  E.  349.  Md. 
Wilmer  v.  Plaeide,  118  Md.  305,  84  Atl. 
491.  Minn.— Morton  B.  &  T.  Co.  V. 
Sodergren,  130  Minn.  252,  153  N.  W. 
527;  Chadbourne  v.  Zilsdorf,  34  Mmn. 
43,  24  N.   W.   308. 

44.  D.  C— National  Met.  Bank  v. 
Hitz,  Mc Arthur  &  M.  198.  Ga.— Dor- 
tic  V.  Lockwood,  61  Ga.  293.  Miss. 
Thigpen  v.  Mississippi  Cent.  K.  Co.,  32 
Miss.   347. 

fa]  Verified  Answer.— Under  the 
code  of  Louisiana  a  defendant  to  an 
action  brought  on  an  unconditional 
promise  to  pay  must  verify  his  answer, 
in  order  to  obtain  a  trial  by  jury. 
Meyer  v.  Weil,  37  La.  Ann.  160;  Will- 
iams V.  Boozeman,  18  La.  Ann.  532; 
Gallot  V.  Mr-Clnskey,  18  La.  Ann.  259; 
Frellson  v.  McDonald,  15  La.  Ann.  536. 
[h]  Payment  of  Fees. — Where  "the 
siHtute  provides  that  payment  of  cer- 
tain  necessary   fees   shall  be   made   at 
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the  time  a  jury  trial  is  demanded,  a 
demand  unaccompanied  by  this  pay- 
ment is  ineffectual,  and  .  .  .  under 
these  circumstances,  notwithstaudittg 
an  otherwise  timely  demand,  .  .  .  such 
failure  constitutes  a  waiver  of  the 
right  to  a  jury  trial."  Lazier  Gas  En- 
gine Co.  r.  Yokom,  125  N.  Y.  Supp. 
465.     See  infra  II,  F,  3. 

45.  CaL— Doll  v.  Anderson,  27  Cal. 
248.  Mass. — Bailey  v.  Joy,  132  Mass. 
356.  N.  Y.— People  v.  Hall,  169  N.  Y. 
184,  62  N.  E.  170.  E.  I.— Arnold  v. 
Regan,  29  R.  I.  71,  69  Atl.  292. 

[a]  A  proceeding  to  enforce  a  me- 
chanic's lien  is  a  civil  action  within 
the  meaning  of  such  statute.  Graham 
V.  Lord,   170  Mass.   1,  48  N.  E.  778. 

[b]  "If  a  party  does  not  file  a  no- 
tice that  he  desires  a  trial  by  jury 
...  he  takes  the  risk  of  any  amend- 
ments that  may  thereafter  be  allowed 
by  the  court;  and,  after  the  time  pro- 
vided for  filing  such  a  notice  .  .  .  has 
elapsed,  it  is  in  the  discretion  of  the 
court,  on  amendments  being  allowed 
which  change  the  issues  or  introduce 
new  issues,  to  grant  or  deny  to  any 
party  the  right  to  file  the  notice  re- 
quired by  the  statute."  Cleverly  v. 
O'Conneli,   156   Mass.   88,   30   N.   E.   88. 

[e]  Under  a  statute  providing  that 
if  several  issues  are  joined  in  a  cause 
upon  the  ,^ury  docket,  the  party  who 
placed  it  on  the  docket  as  a  jury  case 
shall  within  three  weeks  after  the 
issues  are  joined,  file  a  notice  stating 
v.h ether  he  desires  all  such  issues  to 
be  tried  before  a  jury  and,  if  not, 
which  of  them  he  desires  to  be  so 
tiied,  a  failure  to  file  such  notice  au- 
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which  snch  notice  must  bo  gjivcn/'"  and  noi'd  not  bo  given  in  the  form 
of  ?n  independent  ploading.*^ 

e.  Special  or  Struck  Jury.  —  The  court  cannot  on  its  own  motion 
summon  a  special  or  struck  jury/^  but  where  such  jury  is  desired  by  a 
party  a  timely  demand  tiierei'or  is  essential/'''  In  some  jurisdictions  a 
special  jury  must  l)e  demanded  before  the  placing  of  tiie  cause  on  tlie 
calendar  for  trial  by  a  regular  jury,^"  or  before  the  day  on  which  the 
cause  is  set  for  trial. °^  T'nder  some  statutes  a  struck  or  special  jury 
cannot  be  demanded  after  issue  joined,^^  while  under  others  a  party 
may  demand  such  a  jury  at  any  time  prior  to  the  commencement  of  the 
trial  term.-'"  Where  the  statute  does  not  fix  the  time,  the  trial  court 
determines  whether  such  demand  is  timely.'^' 


thorizes  the  court  to  try  the  whole 
cause  without  a  jury,  although  it  has 
boon  the  i)ractice  among  the  members 
of  the  bar  to  treat  a  case  entered  on 
the  jury  docket  as  standing  for  the 
trial  of  all  issues  to  the  jury,  unless 
notice  to  the  contrary  had  been  filed. 
Bowell  r.  Boss,  89  Conn.  201,  93  Atl. 
236. 

46.  Higgins  r.  Boston  Elev.  Ry.  Co., 
214  Mass.   ;i:!;j,  101   N.  E.  992. 

{a]  "Ally  written  words  which 
convey  the  idea  that  the  supposed 
right  ie  insisted  upon  are  enough.  The 
object  of  the  statute  is  to  secure  a 
jury  trial  of  controveited  matters  ef 
fact  to  any  party  who  makes  known 
his  desire  for  it  in  writing  at  the 
proper  place  and  time."  Arnold  V. 
Eogan,  29   R.  T.  71,  G9  Atl.  292. 

47.  A  memorandum  on  the  outside 
of  the  writ  that  "plaintiff  claims  trial 
iby  jury"  is  a  sufiicicnt  compliaiico 
with  the  statute.  These  w^ords  "show 
unmistakably  the  intention  of  the  per- 
son who  wrote  them  to  assert  for  the 
plaintiff  his  constitutional  right  to  a 
jury  trial.  They  are  conspicuous  in 
piosition.  No  one  looking  at  the  writ 
could  fail  to  observe  them  and  com- 
prehend their  meaning.  They  are  above 
the  name  of  the  attorney  whose  signa- 
ture e\en  though  in  typewriting  as- 
sumes responsibility  for  that  which 
stands  above  it.  In  the  absence  of 
any  court  rule  or  more  definite  statute 
governing  the  subject,  we  are  of  opin- 
ion that  the  plaintiff  did  enough  to 
express  his  intention  to  claim  a  trial 
bv  jurv."  Higgins  v.  Boston  Elev.  Rv. 
Co.,  214  INfass.  335,  101   N.  E.  992. 

48.  McDaniel  v.  Nashville,  C.  &  St. 
L.  R.  Co.,  S8   Teun.  n42,   i;i  S.  W.  70. 

49.  McAitliur  r.  Carrie's  Admr.,  32 
Ala.  75,  70  Am.  Dec.  529. 


50.  Goodson   r.  Brothers,    ill    Ala. 

589,  20  So.  443;  Rauche  r.  Blumenthal, 
4  Penne.  (Del.)   521,  57  Atl.  368. 

51.  Basham  v.  Hammond  Packing 
Co.,   107   Mo.   App.   5-12,   81   S.   W.   1227. 

[a]  Discretion  of  Court.  —  Where 
I)ursuant  to  the  statute  the  demand 
for  a  special  venire  is  made  three 
days  before  that  on  which  the  case  is 
set  for  trial,  the  court  has  no  dis- 
cretion and  it  is  error  to  refuse  such 
application,  but  if  not  made  within 
the  statutory  time,  the  court  has  the 
discretion  to  make  the  order  for  a  spe- 
( ial  venire  or  not.  State  v.  Leabo  89 
Mo.  247,  1   S.  W.  288. 

52.  State  v.  Carey,  28  La.  Ann.  49. 

53.  O  'Brien  v.  Minneapolis,  22  Minn. 
378. 

[a]  Proceedings  instituted  after  the 
commencement  of  the  term  for  tho 
I'urpose  of  obtaining  a  struck  jury  are 
unauthorized.  Mark  r.  St.  Paul,  M.  & 
M.  Ry.  Co.,  32  Minn.  208,  20  X.  W. 
131. 

[b]  In  Criminal  Case. — "Under  tho 
'act  to  provide  for  struck  juries'  .  .  . 
a  struck  jury  is  demandable  as  of 
right  by  either  the  defendant  or  the 
state  in  all  criminal  eases,  save  those 
in  which  one  of  the  parties  is  entitled 
to  more  than  tw|0  peremptory  chal- 
Ic'iges.  This  right  may  be  waived  by 
tlie  parties  for  whose  benefit  it  was 
intemled.  And  where  sufficient  time 
intervenes  before  the  day  set  for  the 
trial  of  the  case  to  allow  the  parties 
.  .  .  due  opportunity,  under  all  the 
circumstances,  for  claiming  a  struck 
jury  the  demand  of  one  on  that  day 
comes  too  late  and  the  parties  must 
be  taken  to  have  waived  the  priv- 
ilege." Whitehead  v.  State,  10  Ohio 
St.    449. 

54.  Lessee  of  Neff  r.  Xoff,   1  Binn. 
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In  some  jurisdictions  a  part}'  intending  to  demand  a  gpeeial  jury 
must  give  notice  of  an  application  theret'or  to  the  opposing  party,"® 
while  in  other  jurisdictions  the  statute  does  not  provide  for  such  no- 
tice.^* Upon  demand  made  for  a  struck  jury  a  party  cannot  withdraw 
his  demand  and  ask  for  a  regular  jury.^" 

f.  Effect  of  Demand,  and  Withdrawal.  —  A  demand  for  a  trial  by 
jury  made  in  an  action,  which  is  triable  by  jury  as  a  matter  of  right, 
pursuant  to  the  statute,  deprives  the  court  of  authority  to  try  the  cause 
without  a  jurj'.^®  Such  demand,  however,  extends  only  to  the  term 
of  the  court  at  which  it  is  made  and  if  the  cause  is  not  tried  on  that 
term,  the  demand  must  be  renewed,''^  and  the  mere  fact  that  a  previous 
trial  of  the  cause  was  before  a  jury  does  not  entitle  a  party  to  a  jury 
on  the  second  trial.''*'  A  demand  for  a  trial  by  jury  cannot  be  with- 
drawn to  the  prejudice  of  the  adverse  party  and  without  his  consent." 


(Pa.)    350;   Goodell's  Exrs.  v.  Gibbons, 
91   Va.  608,  22  S.  E.  504. 

55.  People  f.  Hall,  169  N.  Y.  184, 
62  N.  E.  170. 

56.  Fuller  v.  Den  ex  dem.  Saxton, 
20  N.  J.  L.  61. 

57.  Dorsey  Mach.  Co.  v.  McCaffrey, 
139  Ind.  545,  38  N.  E.  208,  47  Am. 
St.  Rep.  290. 

[a]  "It  is  true  that  the  machinery 
of  the  law  is  put  in  motion  by  the 
I»arty  making  the  demand  for  a  struck 
jury;  but  when  it  is  once  set  in  mo- 
tion ...  it  does  not  lie  with  the 
party  invoking  its  aid  to  arrest  the 
force  so  created;  and  when  .  .  .  the 
parties  appeared  ...  at  the  time 
fixed  for  striking  the  jury  ...  it 
was  not  then  within  the  power  of  the 
defendants  to  stop  or  impede  the  pro- 
ceeding by  withdrawing  their  demand 
for  a  struck  jurv."  Dorsey  Mach.  Co, 
r.  McCaffrey,  1.39  Ind.  545,  38  N.  E. 
208,  47  Am.   St.  Rep.   290. 

58.  Colo. — Woods  V.  Tanquary,  3 
Colo.  App.  515,  34  Pac.  737.  HI.— Ware 
f.  Nottinger,  35  111.  375.  Ind.  Ter. 
Warwick  v.  Kingman,  2  Ind.  Ter.  435, 
51  S.  W.  1076.  la.— Dupont  v.  Down- 
ing, 6  Iowa  172.  La. — Fellows,  John- 
son &  Co.  V.  Reid,  6  La.  Ann.  724. 
Md.— Desche  v.  Gies,  56  Md.  135.  N.  J. 
Clayton  v.  Clark,  55  N.  J.  L.  539,  26 
Atl.  795.  N.  O.— Chasteen  v.  Martin, 
81  N.  C.  51.  N.  D.— Hanson  v.  Carl- 
blom,  13  N.  D.  361,  100  N.  W.  1084. 
Ore. — American  Mortg.  Co.  v.  Hutchin- 
son, 19  Ore.  334,  24  Pac.  515.  Tex. 
Payne  v.  Ellwood  (Tex.  Civ.  App.), 
163  S.  W.  93. 

[a]  When  "a  jury  has  been  de- 
manded   and     the     necessary     fee     de- 
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posited  within  the  proper  time  and  a 
case  placed  upon  the  jury  docket,  it 
cannot,  without  the  consent  and  over 
the  protest  of  a  party  who  has  thus  de- 
manded his  constitutional  right,  be  dis- 
placed from  the  jury  docket  and  tried 
by  the  court  in  the  absence  of  a  jury." 
Burrows  r.  Rust  (Tex.  Civ.  App.),  44 
S.   W.    1019. 

59.  Blair  v.  Curry,  150  Ind.  99,  46 
N.   E.  672,  49  N.  E.  908. 

[a]  "A  demand  for  a  jury  must 
have  reference  to  the  term  and  time  at 
which  the  demand  is  made.  Many 
causes,  such  as  the  constitution  of  the 
jury,  the  condition  of  the  business  in 
court,  the  state  of  the  party's  prepara- 
tion and  readiness  for  trial,  etc.,  may 
render  a  jury  desirable  at  one  term 
of  court.  At  the  next  term  of  the 
court  no  cause  may  exist  rendering  a 
jury  trial  desirable,  and  the  party  may 
prefer  submitting  his  cause  to  the 
court."  Davidson  v.  Wright,  46  Iowa 
383. 

[b]  Renewal  of  Demand  After  Dis- 
missal.— Where  defendant  demanded  a 
trial  by  jury  in  due  time  but  the 
action  is  dismissed  for  want  of  prose- 
cution he  must  renew  his  demand  after 
reinstatement  of  the  cause  and  cannot 
rely  upon  the  former  demand  prior  to 
dismissal  of  the  action.  Ward  v.  Lem- 
on, 3  Ariz.  219,  73  Pac.  443. 

60.  Ellis  V.  Bonner,  7  Tex.  Civ. 
App.  539,   27   S.   W.   687. 

61.  Kelly  v.  Barbin,  2  Mart.  O.  S. 
(La.)    47. 

fa]  Demand  Gives  Both  Parties  the 
Right. — After  a  jury  had  been  de- 
manded by  the  defendant  and  the 
cause  is  put  on  the  jury  docket,  both 
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But  under  some  statutes  a  party  may  withdraw  his  domand  for  a  jury 
at  any  time  before  tlie  trial.''-  And  upon  witlidrawal  of  the  .jury  fees 
a  party  cannot  complain  of  the  trial  of  the  cause  without  a  jury."^ 

g.  Excuse  for  Failure  To  Demand.  —  Neither  ignorance  of  law** 
nor  a  mistake  of  fact"'  excuse  a  party's  failure  to  make  a  timely  demand 
for  a  trial  by  jury.  But  where  at  the  time,  when  pursuant  to  the  stat- 
ute the  demand  must  be  made,  there  is  no  .judge  competent  to  receive 
the  demand,'""'  or  to  impanel  a  jury,''^  the  failure  to  demand  a  jury  at 
the  proper  time  is  excused.  Where  no  jury  is  in  attendance  when  the 
appearance  docket  is  called  it  is  not  fatal  to  the  right  of  trial  by  jury 
that  the  demand  therefor  is  made  at  a  later  hour  of  that  day  upon  de- 
nial of  a  motion  for  a  continuance.''^  The  failure  to  demand  a  jury 
likewise  is  excused  where  a  jury  cannot  be  had  in  the  tribunal  before 
which  the  case  is  heard. '^ 

h.  Effect  of  Failure  To  Demand.  —  Except  in  tho«e  cases  v.'here  a 
waiver  is  not  permitted,^"  a  failure  to  demand  a  trial  by  jury  in  the 
manner  or  at  the  time  prescribed  by  the  statute,^^  as  a  rule,  constitutes 


parties  have  the  right  to  trial  by  jury 
regardless  of  the  question  as  to  which 
party  had  applied  for  a  jury  and  a 
jury  can  be  dispensed  with  only  by 
the  consent  of  both  parties.  Lewis  r. 
Klotz,  39  La.  Ann.  259,  1  So.  539. 

[bl  Withdrawal  of  Pleading  Con- 
taining Endorsement  of  Demand. 
Where  plaintiff  in  compliance  with  the 
statute  endorses  his  demand  for  a  jury 
trial  upon  a  copy  of  the  complaint  a 
subsequent  withdrawal  of  such  copy 
does  not  affect  defendant's  right  to 
trial  by  jury.  The  "defendant's  right 
ought  not  now  to  be  prejudiced  by  the 
withdrawal  of  such  claim  by  the  plain- 
tiff against  the  defendant's  objection 
and  after  the  plaintiff  has  permitted 
the  defendant  to  rely  thereon  until  the 
time  has  expired  within  which  a  jury 
trial  miglit  have  been  claimed  by  the 
defendant.  .  .  .  The  right  of  jury 
trial  being  a  constitutional  right,  a 
waiver  of  it  should  not  be  presumed." 
Allworth  V.  Interstate  Rv.  Co.,  27  R.  I. 
106,  60   Atl.   834. 

62.  Guthmann  Transfer  Co.  v.  Bry- 
ant  College,   172    Til.   App.   301. 

63.  Harris  r.  Kellum  &  Rotan  Tnv. 
Co.    (Tex.    Civ.    App.),   43    S.   W.    1027. 

64.  Coulter  v.  Weed  Sew.  Mach.  Co., 
3  Lea   (Tenn.)    115. 

65.  Walcott  r.  O'Connor,  163  Mass. 
21,  39  N.  E.  345. 

[a]  Mistake. — Under  a  statute  re- 
quiring the  demand  for  a  jury  trial  to 
be  made  on  the  first  day  of  the  term, 
the    failure   to    do    so   is   not    excused 


by  the  fact  that  the  party  did  not  ex- 
pect the  case  to  be  tried  on  that  term. 
Griffith  V.  Griffith  (Tenn.),  46  S.  W. 
340. 

66.  Hays  v.  Eavs,  66  Tex.  606,  1  S. 
W.    895. 

67.  Smith  v.  City  of  San  Antonio, 
17  Tex.  643. 

68.  Cook  V.  Cook,  5  Tex.  Civ.  App. 
30,  23  S.  W.  927. 

69.  Smith  v.  San  Antonio,  17  Tex. 
G43. 

[a]  Trial  Before  Mayor. — Under  a 
city  ordinance  authorizing  the  mayor 
to  try  certain  cases  without  conferring 
upon  him  the  power  to  impanel  a  jury 
a  demand  for  a  jury  would  be  vain 
and  useless.  Smith  V.  San  Antonio,  17 
Tex.  643. 

70.  As  to  when  waiver  is  not  per- 
mitted,  see   infra,  II,  F,  4,  b,   (1). 

71.  U.  S.— Perego  v.  Dodge,  163  U. 
K.  160,  16  Sup.  Ct.  971,  41  L.  ed. 
113.  Ala.— Evans  r.  State  Bank,  15 
Ala.  81.  Ark.— Ladd  r.  Watkins,  113 
Ark.  261,  168  S.  W.  138.  Oal.— Ferrea 
r.  Chabot,  121  Cal.  233,  53  Pac.  689; 
Boston  Tunnel  Co.  r.  ^IcKcnzie,  67  Cal. 
485,  8  Pac.  22.  Conn.— Rowoll  v.  Ross, 
89  Conn.  201,  93  Atl.  236;  Camp  r.  Car- 
roll. 73  Conn.  247,  47  Atl.  122.  Ga. 
Heard  r.  Kennedv,  116  Ga.  36,  42  S.  E. 
509;  Pelham  Mfg.  Co.  v.  Powell,  8  Ga. 
App.  38,  68  S.  E.  519.  111.— HeacocK 
r.  Hosraer,  109  HI.  245;  Esmond  f. 
Esmond,  154  111.  App.  357;  Morrison 
H.  &  R.  Co.  r.  Kirsnor,  152  111.  App. 
43.     Ind.— Sheets  i-.  Bray,  125  Ind.  33, 
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a  waiver  of  the  right  thereto,  and  some  statutes  expressly  so  provide. 
It  is  discretionary  with  the  court,  however  to  grant  a  demand  for  a 
trial  by  jury,  even  though  such  demand  is  made  after  the  expiration  of 
the  statutory  time,  provided  that  the  adverse  party  is  not  prejudiced 
thereby.'^     And  it  has  been  held  that  if  no  prejudice  has  resulted  to 


24  N.  E.  357;  Sprague  v.  Pritchard,  108 
Ind.  491,  9  N.  E.  416.  la. — Waterman 
V.  Eandlett,  84  N.  W.  680.  La.— Wheel- 
ess  V.  Fisk,  28  La.  Ann.  731;  Wood 
V.  Lyle,  4  La.  Ann.  145.  Me. — Davis 
V.  Auld,  96  Me.  559,  53  Atl.  118.  Md. 
Chappell  Chern.  &  F.  Co.  f.  Sulphur 
Mines  Co.,  85  Md.  684,  36  Atl.  712. 
Mass.— Culbert  r.  Hall,  181  Mass.  24, 
62  N.  E.  955;  Vitrified  Wheel  &  Emery 
Co.  1-.  Edwards,  135  Mass.  591.  Mich. 
Roberts  v.  Tremayne,  61  Mich.  264,  28 
N.  W.  113.  Miiin. — Levine  r.  Lan- 
cashire Ins.  Co.,  66  Minn.  138,  68  N. 
W.  855.  Mo.— Chicago,  M.  &  St.  P. 
R.  Co.  V.  Randolph  Co.,  103  Mo.  451, 
15  S.  W.  437;  Walker  v.  Modern  Wood- 
men of  America,  190  Mo.  App.  355, 
177  S.  W.  331.  Neb. — Horton  v.  Simon, 
5  Neb.  (Unof.)'  172,  97  N.  W.  604. 
Nev,— Costello  v.  Scott,  30  Nev.  43,  93 
Pac.  1  94  Pac.  222;  Haley  v.  Eureka 
County  Bank,  21  Nev.  127,  26  Pac.  64, 
12  L.  R.  A.  815.  N.  J.— Joy  &  Seliger 
Co.  V.  Blum,  55  N.  J.  L.  518,  26  Atl. 
861.  N.  Y. — Pegram  r.  New  York,  etc. 
R.  Co.,  147  N.  Y.  135,  41  N.  E.  424; 
Matter  of  Holmes'  Will,  167  App.  Div. 
237,  152  N.  Y.  Supp.  822;  Arnot  v. 
Nevins,  44  App.  Div.  61,  60  N.  Y.  Supp. 
401;  People  v.  Halwig,  41  Misc.  227, 
84  N.  Y.  Supp.  221.  Ohio.— Ellithorpe 
f.  Buck,  17  Ohio  St.  72.  R.  I.— White 
V.  Eddv,  19  R.  I.  108,  31  Atl.  823. 
S.  C— Marshall  v.  Marshall,  42  S.  C. 
436,  20  S.  E.  298.  Tenn.— McGuire  v. 
North  Carolina,  etc.  R.  Co.,  95  Tenn. 
707,  33  S.  W.  724.  Tex.— Petri  v.  Lin- 
coln Nat.  Bank,  84  Tex.  153,  19  S.  W. 
379;  McFaddin  v.  Preston,  54  Tex.  403; 
Barton  v.  American  Nat.  Bank,  8  Tex. 
Civ.  App.  223,  29  S.  W.  210.  Wash. 
Stetson  &  Post  Mill  Co.  r.  McDonald, 
5  Wash.  496,  32  Pac.  108;  Keane  v. 
Brygger,  3  Wash.  338,  28  Pac.  653. 
Wis. — Leonard    v.   Rogan,  20   Wis.   540. 

See  also   cases  cited  throughout  this 
section. 

[a]  "The  constitution  .  .  .  does 
not  say  that  trials  shall  be  by  jury. 
.  .  .  If  a  party  voluntarily  abstains 
from  claiming  the  right  in  a  given 
case,  ...  it  may  be  judicially  held 
that  it  is  waived."  Madison  &  In- 
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dianapolis  R.  Co.  v.  Whiteneck,  8  Ind. 
217. 

[b]  "Where  there  has  been  no  de- 
mand for  a  jury  trial  within  the  time 
prescribed  and  the  case  is  subsequent- 
ly removed  to  another  court,  a  party 
has  no  right  to  demand  a  jury  trial 
in  such  other  court."  Chappell  Chem- 
ical, etc.  Co.  V.  Sulphur  Mines  Co.,  85 
Md.   684,   36   Atl.    712. 

72.  Nixon  Bros.  v.  Killian,  90  Ala. 
484,  7  So.  761. 

73,  Tex. — Petri  v.  Lincoln  Nat. 
Bank,  84  Tex.  153,  19  S.  W.  379;  Allen 
V.  Plummer,  71  Tex.  546,  9  S.  W.  672; 
Gallagher  v.  Goldfrank,  63  Tex.  473; 
Kenedy  T.  &  I.  Co.  v.  First  Nat.  Bank 
(Tex.  Civ.  App.),  136  S.  W.  558.  Utah. 
Wood  r.  Rio  Grande  W.  Ry.  Co.,  28 
Utah  351,  79  Pac.  182.  Wash.— Peter- 
son V.  Arland,  79  Wash.  679,  141  Pac. 
63;  Sholin  r.  Skamania  Boom  Co.,  56 
Wash.  303,  105  Pac.  632,  28  L.  R.  A. 
(N.  S.)  1053;  Knapp  v.  Order  of  Pendo, 
36  Wash.  601,  79  Pac.  209. 

[a]  "The  purpose  of  the  demand 
...  is  to  enable  the  court  to  have 
a  jury  in  attendance  when  the  case 
comes  on  for  trial.  We  think  that 
where  a  jury  is  in  fact  present  so 
that  the  trial  may  forthwith  proceed 
without  delay,  the  adverse  party  can- 
not successfully  interpose  the  objec- 
tion that  the  jury  has  not  been  de- 
manded or  the  jury  fee  paid  in  the 
precise  manner  and  at  the  precise 
time  prescribed  by  the  statute.  The 
provisions  in  the  statute  are  not  in- 
tended for  the  benefit  of  an  adver- 
sary. No  doubt  if  the  demand  and 
payment  are  not  made  as  required  by 
the  statute  the  party  has  waived  his 
right  to  require  the  court  to  call  a 
jury,  but  we  cannot  see  how  the  ad- 
verse party  can  complain  if  the  court, 
in  its  discretion,  permits  a  jury  to  try 
the  case  if  one  is  in  fact  in  attend- 
ance and  no  delay  is  occasioned  in  pro- 
ceeding with  the  case.  In  our  judg- 
ment, where  a  jury  is  in  attendance 
the  court  may  permit  a  party  to  pay 
the  jury  fee  at  any  time  before  a 
trial   and   may   impanel  a  jury   to   try 
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the  adversary  a  party's  failure  to  strictly  comply  with  the  statute  as 
to  demand  docs  not  deprive  him  of  his  constitutional  n^hV*  So  too, 
the  court  may  call  a  jury  on  its  own  motion,  notwithstanding  the  failure 
of  the  parlies  to  dt-iiiaud  a  trial  by  jury." 

3.     Payment  of  Fees.  —  Pursuant  to  some  statutes  a  party  demand- 
ing a  trial  by  jury  must  deposit  tli.-  jury  fees  in  advance,"  and  rules 


the  ease."     Davis   v.  Denver  &  R.   G. 

R.  Co.,  45  Utah   1,  142  Pae.  705. 

[b]  But  where  the  jury  has  been 
discharged  for  the  term,  it  is  not  error 
to  refuse  a  demand  for  a  jury  made 
after  expiration  of  the  time  when 
under  the  statute  it  should  have  been 
made.  Petri  v.  First  Nat.  Bank,  83 
Tex.  424,  18  S.  W.  752,  29  Am.  St. 
Eep.  657. 

74.  See  the  notes  following, 
[a]  A  failure  to  demand  a  jury  on 
appearance  day  does  not  forfeit  the 
right  to  a  jury  where  sui-h  failure  does 
not  oi)erate  to  the  prejudice  of  the 
adverse  party.  "It  is  not  the  inten- 
tion of  the  statute  to  deny  to  any 
litigant  the  right  of  trial  by  jury  but 
to  regulate  the  exercise  of  such  right, 
for  the  purpose  of  facilitating  the  busi- 
ness and  lessening  the  expense  of  tho 
courts,  and  a  litigant  can  only  be  de- 
prived of  such  privilege  when  his  de- 
lay in  demanding  a  jury  and  tender- 
ing the  jury  fee  will  probably  work 
injury  to  his  adversary.  In  this  case 
the  plaintiff  had  assured  the  defend- 
ant he  would  not  be  prejudiced  by 
failure  to  answer  the  petition  by  ap- 
pearance day,  and  the  plaintiff  having 
failed  to  call  up  the  case  and  require 
the  defendant  t»  defend  the  suit  until 
the  jury  docket  was  called  and  jurors 
empaneled  for  the  week,  we  cannot  see 
that  the  defendant  was  in  fault  in  not 
sooner  demanding  a  jury  er  that  the 
plaintiff  weuld  have  been  harmed  had 
the  court  yielded  to  the  defendant's 
demand."  '  Scott  r.  Rowland,  14  Tex. 
Civ.  App.  370,  37  S.  W.  3Sn. 

[b]  And  a  failure  to  strictly  com- 
ply with  a  rule  of  court  requiring  that 
notices  to  have  causes  set  for  trial 
must  indicate  whether  the  cause  is  to 
be  tried  by  jury  or  court  is  not  suffi- 
cient to  warrant  a  denial  of  the  con- 
stitutional right  of  a  party  to  trial  by 
jury.  Peeps  Fixture  Co.  v.  Gove,  24 
Colo.  App.  149,  133  Pac.  143.  As  to 
rules    bf   court,   see    infra.   IT,   G,   1. 

75.  Ogden  Vallev  Trout  &  Resort  Co. 
r.   Lewis,   41    Utah   183,   125  Pac.   687. 


[a]  "It  is  within  the  discretion  of 
the  trial  court  to  permit  a  demand  for 
a  jury  to  be  made  after  the  case  is 
called  to  be  set  for  trial,  or  to  submit 
the  issues  of  fact  in  a  case  to  a  jury 
of  its  own  motion,  and  no  error  can 
be  predicated  upon  its  ruling  in  that 
regard."  Knapp  v.  Order  of  Pendo, 
:iG   Wash.   601,   79   Pac.   200. 

[b]  And  a  constitutional  provision 
declaring  that  a  jury  in  civil  cases 
shall  be  deemed  waived  unless  de- 
manded does  not  {irevcnt  the  court 
from  calling  a  jury  on  its  own  mo- 
tion where  the  parties  fail  to  demand 
a  jury.  Ogden  Vallev  Trout  &  Resort 
Co.  V.  Lewis,  41  Utah  1S3,  125  Pac. 
687. 

[c]  But  where  the  court  on  its  own 
motion  calls  a  jury,  it  cannot  disre- 
gard the  verdict  and  findings  of  the 
jury  and  proceeil  to  make  findings  of 
its  own  and  base  a  judgment  thereon. 
Hill  r.  Ellis,  5  Kan.  App.  532,  48  Pac. 
204. 

76.  Cal.— Xaphtaly  v.  Rovegno,  130 
Cal.  639,  63  Pac.  66;  Conneau  r.  Geis, 
73  Cal.  176,  14  Pac.  580,  2  Am.  St. 
Rep.  785.  La. — Daniels  c.  Andrews,  7 
Rob.  160.  Me.— Randall  v.  Kehlor,  60 
Me.  37,  11  Am.  Rep.  169.  Mich.— Rob- 
erts r.  Tremavne,  61  Mich.  264,  28  N. 
W.  113;  McGraw  r.  Sturgeon,  29  Mich. 
4'''6.  Minn. — Rollins  r.  Nolting,  53 
Minn.  232,  54  X.  W.  1118.  Mo.— De- 
lanev  r.  Police  Court,  167  Mo.  667,  67 
S.  W.  589.  N.  J. — Cendon  r.  Rovce,  68 
N.  J.  L.  222,  52  Atl.  630.  N.  Y.— Kil- 
patrick  r.  Carr,  3  Abh.  Pr.  117.  Utah. 
People  r.  Van  Tassel,  13  Utah  9.  43 
Pac.  625.  Wash.— State  v.  Neterer,  33 
Wash.  5:^5,  74  Pac.  60>^. 

[a]  Upon  appeal  from  a  judgment 
of  a  justice  of  the  peace  a  party  is 
I'Ot  relieved  of  the  necessity  to  comply 
with  a  statute  requiring  the  payment 
of  jury  fees  in  advance  because  of  the 
fact  that  the  case  has  been  tried  be- 
fore a  jurv  in  the  .iustice's  court.  Wood 
r.  Gamble  (Tex.  Civ.  App."),  32  S.  W. 
368. 

[b]  But  a  party  filing  an  affidavit 
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of  court  makinfir  such  deposit  a  condition  precedent  to  a  jury  trial 
have  been  upheld  as  a  reasonable  regulation  of  such  statutory  pro- 
visions."^ But  in  some  eases  it  is  held  that  a  failure  of  a  party  to 
strictly  comply  with  the  statutory  requirements  in  reference  to  the 
payment  of  jury  fees  does  not  deprive  him  of  the  right  to  a  trial 
by  jury,^®  provided  that  the  payment  of  the  jury  fees  is  not  delayed 
for  such  a  length  of  time  as  to  prejudice  the  adverse  partyJ^  So  too, 
it  has  been  held  that  a  failure  of  the  court  to  insist  upon  the  pay- 
ment of  the  jury  fees  in  advance,  as  provided  by  statute,  does  not 
constitute  reversible  error.^° 

Wliere  the  statute  does  not  provide  for  payment  of  the  jury  fees 
in  advance  a  party  cannot  be  denied  a  trial  by  jury  in  consequence 
of  his  failure  to  pay  such  fees,^^  unless  payment  be  required  by  rule 


of  impecvmiosity  is  relieved  from  the 
obligation  to  deposit  jury  fees.  Toltec 
Eanch  Co.  v.  Babcock,  24  Utah  183,  66 
Pac.  876. 

77.  See  infra,  II,  G,  1. 

78.  Allen  v.  Plummer,  71  Tex.  546, 
9  S.  W.  672;  Western  Union  Tel.  Co. 
V  Everheart,  10  Tex.  Civ.  App.  468, 
32  S.  W.  90. 

[a]  Where  a  jury  had  been  de- 
manded by  defendants  at  the  proper 
time  but  the  fees  were  not  then  paid, 
it  is  error  to  grant  plaintiff's  motion 
to  strike  the  cause  from  the  jury 
docket  where  the  fees  were  paid  prior 
to  the  filing  of  such  motion.  Allyn  & 
Co.  V.  Willis  &  Bro.,  65  Tex.  65. 

79.  Cabell  v.  Hamilton-Brown  Shoe 
Co.,  81  Tex.  104,  16  S.  W.  811. 

80.  Board  of  County  Comrs.  v. 
Brown,  2  Colo.  App.  473,  31  Pac.  525. 

[a]  "It  was  doubtless  the  duty  of 
the  court  to  compel  the  plaintiffs  to 
advance  .  .  .  fees  before  they  called 
the  jury  into  the  box.  .  .  .  Failure 
to  compel  the  prepayment,  however, 
cannot  be  permitted  to  disturb  the 
validity  of  the  judgments  which  the 
plaintiffs  have  recovered,  for  it  is  an 
error  which  has  worked  no  harm,  since 
an  adverse  judgment  would  necessarily 
include  the  fees  advanced."  Board  of 
County  Comrs.  v.  Brown,  2  Colo.  App. 
473,  31   Pac.  525. 

81.  Colo. — Woods  V.  Tanquary,  3 
Colo.  App.  515,  34  Pac.  737.  Idaho. 
Randall  v.  Kelsey,  7  Idaho  168,  61  Pac. 
515.  111.— Condit  V.  Lee,  83  111.  App. 
537.  Mo.— Scott  V.  Young,  113  Mo. 
App.  46,  87  S.  W.  544.  N.  J.— Story 
1.  Walker,  71  N.  J.  L.  256,  58  At'l. 
349;  MacKenzie  v.  Gilbert,  69  N.  J.  L. 
184,  54  Atl.  524;  Clayton  v.  Clark,  55 
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N.  J.  L.  539,  26  Atl.  795.  S.  C— Pinck- 
ney  v.  Green,  67  S.  C.  309,  45  S.  E. 
202. 

[a]  "The  most  that  could  be  in- 
sisted upon  would  be  to  require  pay- 
ment before  the  jury  should  be  called 
in  the  case  or  sworn;  but  ...  a  fail- 
ure to  pay  at  the  time  the  demand  is 
made  cannot  be  considered  as  nullify- 
ing the  demand."  Odell  v,  Reynolds, 
40  Mich.  21. 

[b]  Under  a  statute  providing  that 
when  a  jury  is  demanded  the  jury  fee 
shall  be  assessed  against  the  party 
having  to  pay  the  costs  of  trial,  de- 
fendants demanding  are  not  required 
"to  pay  the  jury  fee  in  advance,  al- 
though it  might  be  ultimately  as- 
sessed against  them."  Hine  V. 
Sweney,  3  Greene  (la.)  511. 

[c]  A  statute,  providing  that  a  jus- 
tice of  the  peace,  juror,  etc.,  is  not 
obliged  to  render  any  services  with- 
out the  previous  payment  of  the  fee 
therefor  does  not  authorize  a  justice 
of  the  peace  to  insist,  as  a  condition 
of  the  issuing  of  the  venire,  that  the 
jury  fees  be  paid  in  advance.  It 
"does  not  appear,  by  the  express  lan- 
guage of  the  section  under  considera- 
tion, nor  will  it  bear  the  construction, 
t^at  a  justice  ...  is  entitled  to  im- 
pose, as  a  condition  of  the  perform- 
ance of  any  official  duty,  the  payment 
of  the  fees  of  any  other  officer  than 
himself.  .  .  .  It  is  undoubtedly  true 
that  defendants  frequently  avail  them- 
selves in  an  action  brought  before  a 
justice  of  the  peace  of  the  provisions 
of  the  statute  giving  them  the  right 
to  a  trial  by  jury,  merely  for  the 
purpose  of  delay  and  annoyance;  but, 
nevertheless,  the  right  is  one  which  is 
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of  court  ;^^  hnt  it  has  boon  hold  that  notwithstnndinrr  the  ahsonce  of 
a  statutory  provision  rcquirinfr  Iho  payment  oi'  jury  iVcs  in  advance 
a  party  desiring  a  trial  by  jury  must  pay  such  fees,  when  called  upon 
to  do  so.^^ 

In  criminal  cases  a  party  demiinding  a  trial  by  jury  ordinarily  is 
not  required  to  pay  jury  fees,"**  but  under  an  ordinance  requiring  a 
defendant  charged  with  a  violation  thereof  to  deposit  jury  fees  in 
the  event  that  he  desires  a  trial  by  jury  he  is  not  entitled  to  a  jury 
unless  the  fees  are  paid.'*'' 

4.  Waiver.  —  a.  In  Civil  Cases. — (I.)  Generally.  — "While  the  right 
to  trial  by  jury  is  secured  by  the  federal  and  the  various  state  con- 
stitutions, it  is  a  privilege  which  may  be  waived  by  the  parties*^^  to  a 


statutory  in  its  character  and  there- 
fore it  cannot  be  abridged  by  the 
courts  in  any  other  manner  than  is 
provided  by  the  statute."  Bellappi  v. 
Hovey,  35  N.  Y.  Supp.  624. 

[dj  And  where  the  statute  confers 
upon  justices  of  the  peace  the  author- 
ity to  summon  a  jury,  though  no  de- 
mand therefor  is  made  by  the  parties, 
it  is  not  error  for  him  to  order  a 
trial  by  jury  notwithstanding  the  fail- 
ure of  the  party  who  demanded  a  jury 
to  pay  the  jury  fees.  Equitable  Gas- 
light Co.  V.  French,  10  Misc.  749,  31 
N.  Y.  Supp.  812,  64  N.  Y.  St.  620. 

82.  See  infra,  II,  G,  1. 

83.  Rollins  v.  Nolting,  53  Minn.  232, 
54  N.  W.  1118. 

[a]  While  "the  statute  nowhere 
provides  in  express  words  when  the 
fee  shall  be  paid,  yet  we  think  it 
.  .  .  implies  that  payment  should  be 
made  in  advance.  It  should  accompany 
the  demand  for  a  jury,  or  at  least  be 
made  on  request  of  the  justice;  and 
until  the  amount  is  deposited  the  jus- 
tice is  not  required  to  take  any  steps 
towards  issuing  a  venire.  A  refusal  to 
pay  the  fees  when  thus  demanded 
amounts  to  a  waiver  of  the  right  to 
a  jury  trial."  Rollins  V.  Nolting,  53 
Minn.  232,  54  N.  W.  1118. 

84.  Condit   v.  Lee,  83   111.  App.  537. 
[a]     "The     constitution     guarantees 

the  accused  in  criminal  cases  the  right 
of  trial  by  jury.  If  the  legislature  has 
made  no  provision  for  paying  the 
jurors,  the  inference  is  that  it  was  in- 
tended that  they  should  serve  without 
pay."  State  v.  Barnett,  98  S.  C.  422, 
82  S.  E.  795. 

85.  Delaney  v.  Police  Court,  167  Mo. 
667,   67   S.   W.   5S9. 

86.  U.  S.— Columbia  Bank  r.  Okoly, 
4   Wheat.   235,  4  L.  ed.  559;    Hawkins 


V.  Bleakley,  220  Fed.  378;  United 
States  V.  Rathbone,  2  Paine  578,  27 
Fed.  Cas.  No.  16,121.  Ala.— Johnston 
r.  Atwood,  2  Stew.  225.  Ark.— Chap- 
line  r.  Robertson,  44  Ark.  202.  Cal. 
Farwell  v.  Murray,  104  Cal.  464,  38 
Pac.  199;  Gillespie  r.  Benson,  18  Cal. 
409.  Colo. — Leahy  r.  Dunlap,  6  Colo. 
552.  111. — Claussenius  r.  Claussenius, 
179  111.  545,  53  N.  E.  1006;  Whipple 
r.  Eddy,  161  111.  114,  43  N.  E.  789; 
Chicago,  etc.  Rv.  Co.  r.  Ward,  128  111. 
349,  18  N.  E."  828,  21  N.  E.  562; 
Kreuchi  v.  Dchler,  50  111.  176;  Kan- 
orowski  v.  People,  113  111.  App.  468. 
Ind.— Lake  Erie,  W.  &  St.  L.  R.  Co. 
r  Heath,  9  Ind.  558.  la.— Wilkins  v. 
Treynor,  14  Iowa  391.  Ky. — Burgess 
r.  .lacobs,  14  B.  Mon.  517.  Md. — Lan- 
shan  1-.  Heaver,  77  Md.  605,  26  Atl. 
866,  20  L.  R.  A.  759.  Mass.— Dole  v. 
Wooldredgo,  142  Mass.  161,  7  N.  E. 
832.  Mich.— Borgman  r.  City  of  De- 
troit, 102  Mich.  261,  60  N."  W.  696. 
Minn. — St.  Paul.  etc.  R.  Co.  v.  Gardner, 
19  ]\Iinn.  132,  18  Am.  Rep.  334.  Miss. 
Lewis  r.  Garrett's  Admrs.,  5  How.  434. 
Mo.— O'Dav  r.  Conn,  131  Mo.  321,  32 
S.  W.  1109;  Merrill  r.  City  of  St. 
Louis,  83  Mo.  244,  53  Am.  Rep.  576. 
Neb. — Gregory  r.  Lincoln,  13  Neb.  352, 
14  N.  W.  42:?;  Baker  r.  Daily,  6  Neb. 
464.  N.  H.— Marsh  r.  Brown,'  57  N.  H. 
173;  King  r.  Ilutchins,  26  N.  H.  139. 
N.  J. — Joy  &  Seliger  Co.  v.  Blum,  55 
N.  J.  L.\518,  20  Atl.  861.  N.  Y. 
Baird  v.  New  York,  74  N.  Y.  382; 
Davison  r.  Associates  of  Jersey  Co.,  ?1 
N  Y.  333;  Akin  r.  Water  Comrs.  of 
Amsterdam,  31  N.  Y.  Supp.  254;  Chase 
r.  Chase,  19  N.  Y.  Supp.  268,  44  N.  Y. 
St.  766.  N.  C— Keystone  Driller  Co. 
r.  Worth,  117  N.  C.  515,  23  S.  E.  427. 
Pa. — Lummis  r.  Big  Sandy  Land  & 
Mfg.    Co.,    188    Pa.    27,    41     Atl.     319. 
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civil  action,  even,  it  has  been  held,  in  the  case  of  infants,"  though 
as  to  the  latter  there  is  authority  to  the  contrary.^^^  The  constitution 
of  some  states  expressly  declares  that  the  parties  to  any  civil  cause 
may  submit  it  to  the  court  without  the  aid  of  a  jury.^^ 

(114)  Form  and  Sufficiency  of  Waiver.— (A.)  Generally.  — "WTiere  the 
statute  designates  the  manner  in  which  a  trial  by  jury  may  be  waived,"^ 
the   requirements  of   the   statute   must   be   substantially   followed.'" 


R.  I—Dorney  v.  Ives,  36  E.  I.  276,  90 
Atl  164.  S.  C. — Aultnian  &  Co.  v. 
Salinas,  44  S.  C.  299,  22  S.  E.  465.  Va. 
Meade  V.  Meade,  111  Va.  451,  69  S.  E. 
330.  Wis.— Jerdee  v.  State,  36  Wis. 
170;  Home  Ins.  Co.  v.  Security  Ins.  Co., 
23  Wis.  171. 

[a]  "It  is  not  the  trial  by  jury, 
but  the  right  of  trial  by  jury,  that  is 
to  remain  inviolate.  If  a  party  cannot 
waive  this  right,  it  is  a  restraint,  and 
not  a  privilege.  The  object  .  .  .  was 
not  to  protect  the  citizen  from  his 
own  acts,  but  to  protect  him  from  the 
aits  of  others."     Ex  parte  Eeardon,  9 

Ark.  450. 

[b]  Condemnation  Proceedings,— Un- 
der a  constitution  providing  that  in 
condemnation  proceedings  the  compen- 
sation to  the  owner  shall  be  ascer- 
tained by  a  jury,  the  right  of  a  jury 
trial  is  a  mere  privilege  which  may 
be  waived  or  dispensed  with  by  the 
parties.  Chicago,  M.  &  St.  P.  Ry.  Co. 
r.  Hock,  118  111.  587,  9  N.  E.  205. 

[c]  "The  word  'shall'  in  a  statute 
jiroviding  that  certain  issues  shall  be 
tried  by  a  jury  does  not  prevent  a 
waiver  of  trial  by  the  jury,  since  the 
word  is  to  be  construed  in  the  sense 
of  'may.'  "  Meade  v.  Meade,  111  Va. 
451,  69  S.  E.  330.  And  see  to  the 
same  efifect,  Whipple  v.  Eddy,  161  HI. 
114,  43  N.  E.  789. 

[d]  Under  a  Bastardy  Act  directing 
that  the  issue  of  parentage  shall  be 
tried  by  a  jury,  such  trial  may  be 
waived  and  the  case  may  be  submitted 
to  the  court  without  a  jury.  Kanorow- 
ski  V.  People,  113  111.  App.  468.  To 
the  same  effect,  see  Jerdee  v.  State, 
30  Wis.  170. 

87.  Wiley  v.  Edmondson  (Okla.), 
133  Pac.  38,  holding  that  an  infant 
is  bound  by  the  acts  of  his  attorney 
and  that  a  waiver  by  such  attorney  of 
a  jury  is  binding  upon  the  infant. 
But  see  Hunter  v.  Empire  State  Surety 
Co.,  261  111.  335,  103  N.  E.  1052,  hold- 
ing while  an  infant  cannot  waive  a 
trial     by     jury,    a     judgment     entered 
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against  him  in  a  replevin  suit  is  not 
void. 

871/2.     12  Standard  Proc.  762. 

[a]  See  People  v.  McDonald,  178  111. 
App.  159,  a  criminal  case  holding  an 
infant  may  waive  jury  trial. 

88.  Cal. — Farwell  v.  Murray,  104 
Cal.  464,  38  Pac.  199;  Gillespie  v.  Ben- 
son, 18  Cal.  409.  Md. — Lanahan  v. 
Heaver,  77  Md.  605,  26  Atl.  866,  20 
L.  R.  A.  759.  N.  Y.— Hosford  v.  Car- 
ter, 10  Abb.  Pr.  452.  N.  C— Keystone 
Driller  Co.  v.  Worth,  117  N.  C.  515, 
23  S.  E.  427.  Pa. — Lummis  V.  Big 
Sandy  Land  &  Mfg.  Co.,  188  Pa.  27, 
41  Atl.  319;  Campbell  V.  Fayette  Coun- 
ty, 6  Pa.  Co.  Ct.  132. 

89.  Ark. — Chapline  v.  Robertson,  44 
Ark.  202.  Cal. — Farwell  v.  Murray,  104 
Cal.  464,  38  Pac.  199.  Colo.— Leahy  v. 
Dunlap,  6  Colo.  552.  Ind. — Fountain 
r.  Loeb,  68  Ind.  29;  Shaw  v.  Kent,  11 
Ind.  80;  Whitestown  Milling  Co.  V. 
Zahn,  9  Ind.  App.  270,  36  N.  E.  653. 
Ind.  Ter. — Warwick  v.  Kingman,  2  Ind. 
Ter.  435,  51  S.  W.  1076.  Ky.— Bur- 
gess V.  Jacobs,  14  B.  Mon.  517.  Mo. 
Briggs  V.  St.  Louis  &  S.  F.  Ry.  Co., 
Ill  Mo.  168,  20  S.  W.  32;  Tower  V. 
Moore,  52  Mo.  118.  Mont. — Chessman 
V.  Hale,  31  Mont.  577,  79  Pac.  254,  68 
L.  R.  A.  410.  Neb.— Baker  v.  Daily, 
6  Neb.  464.  N.  Y. — Mackellar  v.  Rog- 
ers, 109  N.  Y.  468,  17  N.  E.  350;  Ken- 
ney  v.  Apgar,  93  N.  Y.  539.  N.  C. 
Keystone  Driller  Co.  v.  Worth,  117  N. 
C.  515,  23  S.  E.  427;  Armfield  v.  Brown, 
70  N.  C.  27.  Ohio. — Bonewitz  v.  Bone- 
witz,  50  Ohio  St.  373,  34  N.  E.  332, 
40  Am.  St.  Rep.  671.  S.  C— Stepp  v. 
National  Life  &  M.  Assn.,  37  S.  C 
417,  16  S.  E.  134;  Sale  v.  Meggett,  25 
S.  C.  72. 

90.  Swan  V.  Mulherin,  67  111.  App. 
77. 

[a]  Under  a  statute  providing  that 
a  stipulation  in  writing  waiving  a  jury 
must  be  filed  with  the  clerk,  a  stip- 
ulation submitting  the  cause  to  the 
court  for  trial  on  the  agreed  facta 
meets  the  requirements  of  the  statute. 
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Where  the  constitution^^  or  the  statute^-  of  the  .iurisdiction  pre- 
scribes the  manner  in  wliich  a  waiver  may  be  made  they  exclude 
any  other  mode  of  waiving  a  trial  by  jur>,  though  there  is  authority 
to  the  contrary.'-" 

Where  the  waiver  of  the  riglit  to  trial  by  jury  is  predicated  upon 
an  implication,  the  intention  to  waive  a  jury  must  be  clearly  mani- 
fested,"* and  only  such  unequivocal  acts  or  conduct  as  clearly  show 


"Ats  a  case  cannot  be  submitted  to  the 
court  for  trial  without  waiving  a  jury 
a  stipulation  to  submit,  espei-ially  if 
it  lie  on  agreed  facts,  is  of  itself  a 
sufficient  waiver."  Supervisors  v. 
Kennicott,  10;s  U.  S.  554,  26  L.  ed. 
486.  To  the  same  effeit,  Bamberger 
V.  Terry,  103  U.  S.  40,  26  L.  ed.  317. 

fb]  Record  Entiy  of  Submission  to 
Court. — But  under  a  statute  requiring  a 
formal  waiver  in  writing,  a  record 
entry  to  the  effect  that  "the  parties 
submitted  the  cause  to  the  court  for 
trial  without  a  jury,"  is  not  a  sub- 
stantial compliance  with  the  statute. 
Ickes  V.  State,  63  Ohio  St.  549,  59  N.  E. 
233. 

[c]  But  under  a  statute  declaring 
that  a  failure  to  appear  shall  bo 
deemc<l  a  waiver  of  the  right  to  trial 
by  jury,  a  party  who  has  appeared  but 
fails  to  plead  further  does  not  waive 
thereby  his  right  to  a  jury  trial.  Bur- 
gess  i'.  Jacobs,  14  B.  Mon.    (Ky.)    517. 

91.  Brown  V.  Greer,  16  Ariz.  222, 
141  Pac.  843. 

[a]  Under  a  constitutional  pro- 
vision declaring  that  a  trial  by  jury 
may  be  waived  "in  civil  cases  where 
the  consent  of  the  parties  interested  is 
given  thereto,"  a  statute  providing 
that  on  the  first  day  of  the  term  upon 
the  call  of  the  docket  a  jury  must  be 
demanded  or  "the  right  to  a  trial  by 
jury  shall  be  regarded  as  waived,  is 
inoperative  as  being  in  conflict  with 
the  constitution.  .  .  .  And  unless 
the  parties  'consent'  to  waive  a  jury 
in  civil  causes,  it  is  error  for  the  court 
to  refuse  either  party  his  constitu- 
tional right."  Brown  V.  Greer,  16  Ariz. 
222,  14]   Pac.  843. 

92.  Cal.— Piatt  r.  Havens,  119  Cal. 
244,  51  Pac.  342;  Farwell  r.  Murray, 
104  Cal.  464,  38  Pac.  199;  Biggs  r. 
Llovd,  70  Cal.  447,  11  Pac.  831.  Ind. 
Shaw  i:  Kent,  1 1  Ind.  80.  N.  Y.— Moot 
r.  Moot,  214  N.  Y.  204,  108  N.  E. 
424;  Stafford  i:  Stafford,  165  App.  Div. 
27,  150  N.  Y.  Supp.  212;  Ilalgren  v. 
Halgren,  160  App.  Div.  477,  145  N.  Y. 


Supp.  987.  N.  C— Hockoday  v.  Law- 
rence, 156  N.  C.  319,  72  S.  E.  387.  Ore. 
//(  re  McCormick's  Estate,  72  Ore.  60«, 
143  Pac.  915,  144  Pac.  425;  American 
Mortg.  Co.   V.  Hutchinson,  19  Ore.   334, 

24  Pac.   515.     S.    C— Sale   v.   Meggett, 

25  S.  C.  72.  S.  D.— Albien  v.  Smith,  19 
S.  D.  421,  103  N.  W.  655.  W.  Va. 
Lipscomb  r.  Condon,  56  W.  Va.  416,  49 
S.  E.  392,  107  Am.  St.  Rep.  938,  67 
L.  R.  A.  670. 

But  as  to  "implied  waiver,"  see 
infra,  II,  F,  4,  a,  (11),  (C). 

Rules  of  court  inconsistent  with  stat- 
ute, see  infra,  II,  G,  1. 

93.  Poppitz  V.  German  Ins.  Co.,  85 
Minn.  118,  88  X.  W.  438  (from  acts 
and  conduct  of  parties.  But  presump- 
tions are  against  such  a  waiver)  ;  Dril- 
ler Co.  V.  Worth,  117  N.  C.  515,  23 
S.  E.  427. 

94.  Ala.— Stedham '6  Heirs  v.  Sted- 
ham's  Exr.,  32  Ala.  525.  Cal. — Swasey 
r.  Adair,  88  Cal.  179,  25  Pac.  1119. 
Ind. — Boonville  Nat.  Bank  r.  Blakev, 
166  Ind.  427,  76  N.  E.  529;  Sheets  r. 
Bray,  125  Ind.  33,  24  N.  E.  357.  Mass. 
Dole  V.  Wooldredge,  142  Mass.  161,  7 
N.  E.  832.  Minn.— Hasev  v.  McMuUen, 
109  Minn.  332,  123  X.  W.  1078.  N.  Y. 
Mackellar  v.  Rogers,  109  N.  Y.  46S, 
17  N.  E.  350.  Pa.— Pusev's  Appeal, 
83  Pa.  67.  R.  L— Allworth  v.  Inter- 
state Consol.  R.  Co.,  27  R.  I.  106,  60 
Atl.   834. 

[a]  Where  the  parties  stipulated 
tliat  a  case  be  tried  in  a  department 
of  the  court  which  for  some  time  had 
been  engaged  in  the  trial  of  court 
cases  and  had  no  jury  in  attendance,  it 
cannot  be  implied  from  such  stipula- 
tion that  a  jurv  trial  was  waived. 
Piatt  i.  Havens,"  119  Cal.  244,  51  Pac. 
342. 

[b]  Consent  to  Examination  of  Re- 
port of  Auditor. — A  party  to  a  com- 
uion-law  action  in  which  an  accounting 
is  involved  cannot  be  deemed  to  have 
waived  a  trial  by  jury  by  consenting 
to  an  order  that  the  report  of  the 
auditor  shall   be   examined   and  passed 
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an  intention  to  forego  the  right  of  trial  by  jury  will  be  construed 
as  a  waiver  thereof.^^ 

(B.)    Express  Waiver.  —  The  parties  to  an  action  may  expressly  agree 
to  waive  their  right  to  a  trial  by  jury,°*'  but  such  waiver  must  be 


upon  in  vacation  by  the  presiding 
judge,  as  such  "order  might  properly 
have  referred  to  that  .  .  .  duty  de- 
volving upon  the  trial  judge  which  re- 
quires that  .  .  .  he  .  .  .  classify 
the  questions  .  .  .  stating  which  ex- 
ceptions .  .  •  present  mere  matter  of 
law,  and  which  present  questions  of 
fact.  .  .  .  Inasmuch  as  the  consent 
order  might  have  been  properly  re- 
ferred to  the  exercise  of  this  .  .  . 
duty  ...  a  construction  of  it  which 
imports  into  the  order  another  sig- 
nificance, the  effect  of  which  is  to  de- 
prive the  party  of  this  important 
right,  should  not  have  been  adopted; 
and  we  consequently  hold,  that  con- 
senting to  such  an  order  is  not  equiv- 
alent to  a  waiver  of  trial  by  jury." 
Hudson  V.  Hudson,  98  Ga.  147,  26  S.  E. 
482. 

[c]  An  admission  of  the  facts  upon 
which  a  motion  to  dismiss  a  suit  is 
based  cannot  be  construed  as  a  waiver 
of  trial  by  jury  or  consent  to  try  the 
cause  before  the  court  without  a  jury. 
Moore   v.   Helms,   74   Ala.   368. 

[d]  That  the  defendant  excepted  to 
the  findings  of  fact  and  to  conclusions 
of  law  cannot  be  regarded  as  a  waiver 
of  a  trial  by  jury  or  as  estopping  him 
from  taking  the  ground  on  his  appeal 
that  the  trial  without  a  jury  was  ir- 
regular. Fasnacht  v.  Stehn,  5  Abb.  Pr. 
N.  S.   (N.  Y.)   338. 

[e]  Where  the  record  does  not  show 
that  the  cause  was  referred  with  the 
consent  of  a  party,  it  will  not  be  pre- 
sumed that  there  was  such  consent. 
"Whenever  a  party  is  concluded  by 
his  own  act  and  held  to  have  waived 
any  right  or  privilege,  such  act  should 
not  be  left  doubtful,  but  should  plain- 
ly and  explicitly  appear.  Every  rea- 
sonable presumption  should  be  made 
against  the  waiver,  especially  when  it 
relates  to  a  right  or  privilege  deemed 
so  valuable  as  to  be  secured  by  the 
constitution."  United  States  v.  Kath- 
bone,  2  Paine  578,  27  Fed.  Cas.  No. 
16,121. 

95.  Mass. — Dole  v.  Wooldredge,  142 
Mass.  161,  7  N.  E.  832.  Minn.— Pop- 
pitz  V.  German  Ins.  Co.,  85  Minn.  118, 
88  N.  W.  438.  Neb. — Schumacher  f. 
Crane-Churchill  Co.,  66  Neb.  440,  92  N. 
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W.    609.     Tenn.— Ferris   v.   Bloom,   132 
Tenn.  466,   178  S.  W.  1112. 

[a]  "Not  only  has  the  legislature 
declared  how  a  party  may  waive  the 
benefit  of  the  provision  of  the  con- 
stitution in  reference  to  trial  by  jury, 
but  the  courts  have  from  time  to  time 
declared  that  the  waiver  may  be  made 
by  conduct  inconsistent  with  the  in- 
tent to  insist  upon  it.  Where  a  party 
omits  at  an  opportune  moment  to  de- 
clare his  purpose  to  claim  the  consti- 
tutional protection  and  thereby  so  mis- 
leads his  adversary  as  that  to  insist 
upon  it  at  a  later  stage  of  the  pro- 
ceeding would  place  the  opposing 
party  at  a  disadvantage  by  delaying 
the  adjudication  of  his  rights,  it  is 
competent  for  the  courts  to  so  far  re- 
strict and  regulate  the  rights  as  to 
prevent  needless  or  wanton  infringe- 
ments upon  the  rights  of  others."  Key- 
stone Driller  Co.  v.  Worth,  117  N.  C, 
515,  23  S.  E.  427. 

[b]  A  trial  judge  ought  not  to  be 
technical  "in  finding  causes  for  a 
waiver.  If  he  has  any  doubt  or  is 
not  able  to  certify  in  positive  terms, 
that  no  jury  was  demanded  at  the 
time  provided  for  by  statute,  he  should 
entertain  the  demand."  Pontiac  & 
Tapeer  Plank-Road  Co.  v.  Hopkinson, 
69  Mich.  10,  36  N.  W.  797. 

[c]  Failure  To  Serve  Venire. 
Where  a  party  undertakes  to  serve  the 
venire  and  fails  to  do  so,  such  con- 
duct is  equivalent  to  a  waiver  of  trial 
bv  jury.  Coon  v.  Snyder,  19  Johns. 
(isr.  Y.)'  384.  To  the  same  effect,  Dan- 
iels V.  Scott,  12  N.  J.  L.  27. 

[d]  Where  a  rule  of  court  requires 
that  a  jury  is  demanded  upon  the 
calling  of  the  trial  calendar  in  all 
cases  answered  "ready"  and  it  does 
not  appear  that  the  case  was  answered 
"ready"  by  either  party,  the  record  is 
entirely  consistent  with  the  view  that 
the  parties  were  not  ready  to  go  to 
trial  and  that  a  jury  was  not  waived. 
People  V.  Metropolitan  Surety  Co.,  164 
Cal.  174,  128  Pac.  324,  Ann.  Cas.  1914B, 
1181. 

96.  Ind.  Ter. — Sharrock  v.  Kreiger, 
6  Tnd.  Ter.  466,  98  S.  W.  161.  la. 
Timonds  ;;.  Hunter,  169  Iowa  598,  151 
N.  W.  961.    Minn.— Wittenberg  f.  0ns- 
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strictly  cnnstmod  and  r-nnnot  be  pxtcnded  beyond  its  agreed  scope.^^ 
But  Avliere  tlic  parties  intend  to  limit  the  operation  of  a  waiver,  such 
intention  should  be  clearly  expressed  in  the  stipulation  waivin^^r  a 
jury.^"  Where  the  conditions  of  a  stipulation  waivinj?  the  right  to 
trial  by  jury  are  not  disclosed  by  the  record,  the  stipulation  will  be 
presumed  to  have  been  general.^^  The  stipulation  generally  need  not 
be  in  writing^  unless  the  statute  requires  it.=^ 


gard,  78   Minn.   342,   81   N.   W.   14,   47 
L.  R.  A.  141. 

[a]  Where  the  parties  agree  to 
waive  the  jury  upon  certain  issues 
joined  and  the  plaintiff  subsequently, 
by  leave  of  the  court,  files  an  addi 
tional  count  to  the  complaint,  raisinj^ 
new  issues,  it  is  error  to  force  the 
parties  to  trial  without  a  jury  if  de- 
manded by  either.  Gage  v.  Commercial 
Nat.  Bank,  86  111.  371. 

97.  Gage  v.  Commercial  Nat.  Bank, 
86  111.  371. 

[a]  Where  a  party  stipulates  to 
waive  a  jury  upon  "issues  joineil"  and 
there  is  subsequently  a  continuance  of 
the  cause  to  another  term  of  the  court 
and  the  pleadings  are  so  amended  as 
to  raise,  in  part,  new  and  different 
issues,  such  stipulation  ceases  to  bo 
operative  and  binding  and  it  is  error 
to  deny  a  trial  by  jury,  when  de- 
manded under  such  circumstances.  Gage 
V.   Commercial   Nat.   Bank,   86   III.   371. 

fb]  Where  defendants  agree  to  sub- 
mit a  cause  to  the  court  upon  the 
evidence  introduced  and  the  plaintiffs 
upon  discharge  of  the  jury  present  now 
evidence,  it  cannot  be  claimed  that 
such  waiver  of  trial  by  jury  embraced 
the  evidence  introduced  by  plaintiffs 
thereafter.  "The  introduction  of  fur- 
ther evidence  by  the  plaintiffs  after 
the  jury  had  been  discharged,  and  the 
cause  as  it  then  stood  had  been  sub- 
mitted to  the  decision  of  the  court  by 
agreement  of  the  parties  .  .  .  was  in 
violation  of  such  agreement  and  preju- 
dicial to  the  defendants.  The  defend- 
ants had  a  right  to  a  jury  trial  upon 
the  new  facts  so  put  in  evidence  by 
the  plaintiffs  and  upon  any  evidence 
which  they  might  offer  in  defense  of 
such  new  matter;  and  they  had  not 
waived  such  right."  Hewitt  v.  Week, 
51  Wis.  368,  8  N.  W.  26P. 

98.  Hoacock  r.  Lubukee,  lOS  Til.  641. 
[a]     Not  Conditioned  on  Immediate 

Trial. — A  stipulation  to  waive  a  trial 
b.v  jury  will  not  be  lield  to  be  con- 
ditioned upon  an  immediate  trial  where 
no  such  limitation  appears  iu  the  stip- 


ulation. Ileacock  v.  Lubukee,  108  111.  641. 

[b]  Does  Not  Refer  Alone  to  Judge 
Then  Presiding. —  (1)  And  a  stipulation 
to  submit  a  cause  to  the  court  with- 
out a  jury  cannot  be  claimed  to  refer 
only  to  the  trial  judge  then  presiding, 
in  the  absence  of  an  express  agree- 
liient  to  that  effect.  Lanahan  v.  Heav- 
er, 77  Md.  605,  26  Atl.  866,  20  L.  R. 
A.  759.  (2)  And  where  in  waiving 
a  jury  trial  the  parties  agreed  to  sub- 
mit the  cause  to  the  judge  then  pre- 
siding over  the  court,  if  upon  death 
of  such  judge  the  parties  proceed  to 
trial  before  his  successor,  it  is  too  late 
to  insist  after  judgment  that  the  agree- 
ment to  waive  a  jur.v  trial  terminated 
with  the  death  of  the  former  judge. 
Cowsill  r.  Vipond  Const.  Co.,  250  Pa. 
32,  95  Atl.  317. 

As  to  effect  in  subsequent  trial,  see 
infra,  II,  F,  4,  a,  (III). 

99.  Boslow  r.  Shenberger,  52  Neb. 
164,  71  N.  W.  1012,  66  Am.  St.  Rep.  487. 

1.  "The  right  to  a  trial  by  jury  is 
regarded  as  something  sacred,  of  which 
no  person-  should  be  deprived  without 
his  consent.  The  waiver  of  jury  need 
not,  however,  be  b.v  written  stipulation, 
and  as  a  matter  of  fact  is  rarely  ever 
done  in  that  manner.  The  parties 
usuallj'  express  themselves  on  the  sub- 
ject in  open  court  when  the  ease  is 
(ailed,  and  the  court  sets  the  case 
down  for  trial,  either  with  or  without 
jury,  in  accordance  with  such  announce- 
ments. While  in  this  case  the  record 
does  not  show  that  the  counsel  for 
either  partv  expressly  announced  a 
waiver  of  jury,  yet  the  court  evident- 
ly understood  that  thev  both  desired 
to  waive  a  jur.v,  and  so  stated  to  them 
both  in  open  court,  and  the.v  could  not 
have  failed  to  understand  that  he  in- 
tended to  trv  the  case  on  its  merits. 
.  .  .  We  think  that  the  record  abund- 
antly sustains  the  recital  in  the  jour- 
nal entry  of  judgment  that  a  jurv  was 
waived  bv  both  parties."  Lanarum  f. 
Landrum' (Okla.),  151   Pac.  479. 

2.  Eastern  Oil  Co.  r.  Holcomb,  212 
Fed.  126,  128  C.  C.  A.  642. 

Vol.  XVI 


930 


JURIES  AND  JURORS 


(C.)  Implied  Waivee.s  —  A  party  who  elects  to  avail  himself  of  a 
remedy  which  does  not  entitle  him  to  a  trial  by  jury  ordinarily  is 
deemed  to  have  waived  his  right  to  such  a  trial.*  Hence,  a  plaintiff 
bringing  his  suit  in  equity  waives  thereby  his  right  to  trial  by  jury.^ 
A  party  setting  a  cause  for  trial  before  a  court  without  a  jury  waives 
thereby  his  right  to  trial  by  jury;**  the  same  result  follows  where  the 
cause  is  set  for  trial  before  a  court  of  which  a  jury  forms  no  part,^ 


[a]  A  recital  in  a  judgment  "thati 
both  plaintiff  and  defendant  announc- 
ing 'Ready  for  trial'  and  formally 
waiving  a  jury  in  open  court,"  is  not 
such  a  recital  as  will  show  that  a  jury 
waived  by  a  stipulation  in  writing. 
Columbus  Compress  Co.  v.  United  States 
F.  &  G.  Co.,  186  Fed.  487,  108  C.  C.  A. 
465. 

[b]  But  notwithstanding  such  stat- 
ute it  has  been  held  that  the  parties 
may  waive  a  jury  by  implied  consent. 
Kearney  v.  Case,  12  Wall.  (U.  S.)  275, 
20  L.  ed.  395;  Brock  v.  Fuller  Lumber 
Co.,   153  Fed.   272,   82    C.   C.  A.  402. 

3.  Waiver  "by  failure  to  demand  in 
the  manner  and  at  the  time  required, 
see  supra,  II,  F,  2,  b  and  c. 

4.  U.  S. — Furrer  v.  Ferris,  145  U.  S. 
132,  12  Sup.  Ct.  821,  36  L.  ed.  649; 
Book  v.  Justice  Min.  Co.,  58  Fed.  827. 
Cal.— Eussell  v.  Elliott,  2  Cal.  245.  111. 
Garrity  v.  Hamburger  Co.,  136  111.  499, 
27  N.  E.  11.  Mass. — Citizens'  Gaslight 
Co.  V.  luhab.  of  Wakefield,  161  Mass. 
432,  37  N.  E.  444,  31  L.  E.  A.  457. 
Mo.— Nelson  v.  Betts,  21  Mo.  App.  219, 
N.  H. — Plummer  v.  Meserve,  54  N.  H. 
166.  N.  J.— Beattie  v.  David,  40  N. 
J.  L.  102.  N.  C. — Armfield  v.  Brown, 
73  N.  C.  81,  70  N.  C.  27.  Ohio.— Bone- 
witz  V.  Bonewitz,  50  Ohio  St.  373,  34 
N.  E.  332  40  Am.  St.  Eep.  671;  Strauss 
V.  Cooch,  47  Ohio  St.  115,  24  N.  E. 
1071. 

5.  U.  S.—In  re  Standard  T.  &  El. 
Co.,  157  Fed.  106;  Southern  Develop- 
ment Co.  V.  Silva,  89  Fed.  418.  la. 
Slaughter  v.  McManigal,  138  Iowa  643, 
116  N.  W.  726.  N.  Y.— Killeen  v.  Kier- 
nan,  73  Misc.  21,  130  N.  Y.  Supp. 
647. 

But  see  Ward  v.  Hill,  4  Gray  (Mass.) 
593. 

[a]  "The  constitutional  right  of 
trial  by  jury  may  be  waived,  and  the 
bringing  of  an  action  of  a  distinctly 
equitable  character,  ...  is  a  clear 
waiver,  so  far  as  the  plaintiff  is  con- 
cerned, of  that  mode  of  trial,  although 
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upon  the  facts  he  may  be  entitled  to 
either  legal  or  equitable  relief.  The 
court  in  determining  the  mode  of  trial, 
may,  as  to  him,  be  governed  by  the 
nature  of  the  action  as  stated  in  the 
complaint.  The  defendant  does  not 
stand  in  the  same  position.  He  can- 
not be  deprived  of  a  jury  trial  in  a 
proper  case,  because  the  plaintiff  has 
demanded  equitable  instead  of  legal 
relief."  Davison  v.  Associates  of  Jer- 
sey Co.,  71  N.  Y.  333.  To  the  same 
effect,  Turnes  v.  Brenckle,  249  111.  394, 
94  N.  E.  495. 

6.  N.  Y.— Mackellar  v.  Rogers,  109 
N.  Y.  468,  17  N.  E.  350;  Werner  V. 
Mohawk  C.  Milk  Co.,  152  App.  Div. 
956,  136  N.  Y.  Supp.  585;  Collins  v. 
Collins,  59  Hun  620,  13  N.  Y.  Supp. 
28;  Third  Nat.  Bank  v.  Shields,  55 
Hun  274,  8  N.  Y.  Supp.  298.  Ohio. 
Ellithorpe  v.  Buck,  17  Ohio  St.  72. 
S.  D.— McEwen  v.  Gotthelf,  31  S.  D". 
180,  140  N.  W.  264;  Webster  v.  White, 
8  S.  D.  479,  66  N.  W.  1145. 

[a]  Where  plaintiff  sets  the  case 
down  "not  for  the  jury"  he  thereby 
declares  of  record  that  there  is  noth- 
ing in  the  case  which  he  claims  to 
have  tried  by  the  jury  and,  if  dam- 
ages are  to  be  assessed,  he  thereby 
waives  the  assessment  of  them  by  the 
jury  and  submits  that  question  to  the 
court.     Briggs  r.    Gleason,   32   Vt.  472. 

[b]  But  where  the  cause  is  set  "by 
the  adverse  party  and  the  party  de- 
siring a  jury  asks  for  several  con- 
tinuances, such  conduct  does  not  con- 
stitute a  waiver  of  trial  by  jury. 
Barker  v.  Barker,  166  App.  Div.  863, 
152  N.   Y.  Supp.  356. 

7.  Mackellar  v.  Eogers,  109  N,  Y. 
468,   17   N.   E.   350. 

[a]  Where  the  parties  notice  a 
cause  for  the  equity  term,  the  right 
to  trial  by  jury  is  waived  by  them 
and  the  cause  may  be  tried  by  the 
court  without  a  jury  "unless  the  judge 
presiding  shall  deem  it  proper,  in  his 
discretion    to    impanel    a    jury   for    the 
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or  hoforp  a  oonrt  in  whioli  no  jury  can  ho.  had.**  An  ordov  of  tho  court 
made  by  consent  of  the  parties  and  setting  a  case  for  trial  without  a 
jury  has  the  same  effect." 

A  party  failing  to  object  to  an  order  placing  a  cause  on  the  calen- 
dar for  trial  by  the  court,  likewise  is  deemed  to  have  waived  his 
right  to  trial  by  jury.'"  But  where  equitable  relief  as  well  as  legal 
is  demanded  in  the  complaint  a  party  does  not  waive  his  right  to 
trial  by  jury  by  noticing  the  cause  for  trial  at  a  court  tenn.'^  Nor 
does  the  consent  thereto  in  such  cases  operate  as  a  waiver  of  trial  by 
jury.'2 

A  transfer  of  a  cause  triable  by  jury  to  the  equity  docket  without 
objection  constitutes  a  waiver  of  the  right  to  trial  by  jury,"  unless, 


trial  of  the  issues."     Boyd  f.  Boyd,  12 
Misc.   119,  33  N.  Y.  Supp.  74. 

8.  See  Lewis  v.  Baca,  5  N.  M.  289, 
21  Pac.  343. 

[a]  Where  "the  parties  by  consent 
set  down  a  ease  for  trial  at  a  day 
when  no  jury  is  to  be  expected  no 
complaint  can  be  made  to  the  court 
proceeding  with  the  trial  without  tho 
aid  of  a  jury."  Cole  v.  Terrell,  71 
Tex.   549,  9  S.  W.  668. 

[b]  On  4.ppeal.  —  Where  plaintill 
elects  to  sue  iu  a  court  in  which  there 
13  no  jury,  his  election  does  not  de- 
prive him  of  his  right  to  trial  by  jury 
on  appeal.  Lewis  v.  Baca,  5  N.  M. 
289,  21  Pac.   343. 

9.  St.   Paul   Distilling  Co.    r.   Pratt, 

45  Minn.   215,  47  N.  W.   789. 

[a]  Where  the  record  (1)  does  not 
show  that  such  order  was  made  by 
consent  of  the  parties  it  will  be  pre- 
sumed after  judgment  that  it  was  so 
made.  Tabler  r.  Anglo-American  Assn., 
17  Ky.  L.  Rep.  815,  32  S.  W.  602. 
(2)  But  compare  Hasey  v.  McMullon, 
109  Minn.  3:52,  123  N.  W.  1078,  hold- 
ing that  a  waiver  of  a  jury  trial  by 
consenting  that  the  cause  be  set  for 
trial  by  the  court  will  not  be  implied. 
It  is  said  there:  "A  party  cannot  be 
held  to  have  waived  his  constitutional 
right  to  a  jury  trial  unless  an  inten- 
tion to  do  so  appears  aflirmatively  or 
by  necessary  inference  from  unequiv- 
ocal acts  or  conduct." 

10.  Donahue  v.  McCosh,  81  Iowa  296, 

46  N.   W.   1008;    Owens   v.   Reed,   36   S. 
D.   184,   153   N.   W.   1093. 

11.  Wheelock  r.  Lee,  74  N.  Y.  495; 
Bavlis  V.  Bullock  Elec.  Co.,  59  k\>\\ 
Div.  576,  69  N.  Y.  Supp.  693.  But  see 
Cogswell  r.  New  York.  N.  H.  &  H.  R. 
Co.,  105  N.  Y.  319,  11  N.  E.  51 S; 
Shenfield   v.  Bernheimer,   63   Hun   63*, 


17  N.  Y.  Supp.  881,  43  N.  Y.  St.  383; 
Jacob  I'.  Schiff,  149  N.  Y.  Supp.  273; 
and  supra,  II,  E,  4,  e. 

[a]  In  Tietzel  v.  Tietzel,  122  App. 
Div.  873,  107  N.  Y.  Supp.  878,  which 
was  an  action  for  divorce,  it  is  said: 
' '  The  right  to  a  jury  trial  .  .  .  should 
not  be  deemed  .  .  .  waived  by  no- 
ticing the  case  for  trial  at  special 
term.  .  .  .  The  special  term  is  the 
proper  place  for  the  trial  of  equity 
suits  generally.  Unless  and  until  a 
demand  has  been  made  for  a  jury  trial 
of  the  issue  of  adultery  the  case  could 
iiot  be  properly  noticed  for  a  jury  trial 
term.  .  .  .  There  is  nothing  in  the 
law  nor  in  the  practice  which  .  .  . 
compels  either  party  to  elect  in  ad- 
\ance  of  putting  the  case  on  the  spe- 
cial term  calendar  whether  he  will 
insist  upon  his  right  to  a  jury  trial 
or   not." 

12.  Bctz  V.  Newport  P.  M.  Assn.,  6 
Ky.  L.  Rep.  222. 

13.  Ala. — Blankenship  v.  Parsons, 
113  Ala.  275,  21  So.  71.  Ind.  Ter. 
Sharrock  v.  Kreiger,  6  Ind.  Ter.  466, 
98  S.  W.  161.  la.— Vincent  f.  German 
Ins.  Co.,  120  Iowa  272,  94  N.  W.  458; 
Gibbs  Bros.  r.  Coonrod,  54  Iowa  736, 
7  N.  W.  146;  Richmond  v.  Dubuque, 
etc.  R.  Co.,  33  Iowa  422.  Ky.— Smith 
r.  ]\Ioberlv,  15  B.  Mon.  70.  Wash. 
Zilke  V.  Woodley,  36  Wash.  84,  78  Pac. 
'299. 

fa]  Transfer  After  Withdrawal  of 
Adverse  Party's  Demand  for  Jury. 
"Where,  although  "after  the  withdrawal 
of  the  plaintiff's  request  for  a  jury 
trial  the  clerk  had  taken  the  case 
fiom  the  list  of  cases  for  trial  by 
jury,  and  had  placed  it  upon  the  jury 
waived  list  without  any  special  order 
of  court,  the  defendant  made  no  coni- 
jilaint,  and  no  effort  to  have  tlie  case 
retransferred  to  the  list  of  cases  for 
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perhaps,  in  a  ease  -where  there  are  equitable  issues  to  ])e  tried  by  the 
coiirt.^*  Where  a  cause  through  mistake  has  been  placed  upon  the 
equitj'  docket  of  the  court  and  no  motion  is  made  for  its  transfer  to 
the  laAv  docket  the  right  to  trial  by  jury  is  waived.^^  A  party  pro- 
ceeding to  trial  before  a  court  without  a  jury,"  or  failing  to  object 


trial  by  jury  until  the  case  was  actual- 
ly reached  for  trial,  .  .  .  the  waiver 
may  be  found  from  conduct  the  onh' 
explanation  of  which,  other  than  a  de- 
sign to  obstruct  the  adverse  party's 
right  to  obtain  justice  in  the  courts 
'promptly  and  without  delay'  is  an 
assent  to  a  trial  without  a  jury." 
Stevens  v.  McDonald,  1-73  Mass.  382, 
53  N.  E.  885,  73  Am.  St.  Eep.  300. 

14.  See  Schumacher  v.  Crane-Church- 
ill Co.,  66  Xeb.  440,  92  N.  W.  609. 

[a]  "The  whole  case  is  not  of 
necessity  triable  to  the  court  without 
a  jury  because  there  are  incidental 
issues  which  are  equitable  in  their 
nature.  .  .  .  By  asking  for  a  trans- 
fer, plaintiff  merely  asserted  that  there 
were  equitable  issues  proper  for  the 
court  to  decide.  He  did  not  assert 
that  theje  was  nothing  for  a  jury. ' ' 
Schumacher  v.  Crane-Churchill  Co.,  66 
Xeb.  440,  92  N.  W.  609. 

15.  Ark. — Gerstle  v.  Yandergriff,  72 
Ark.  261,  79  S.  \V.  776.  la.— Richmond 
r.  Dubuque,  etc.  Co.,  33  Iowa  422. 
Mass.— Walcott  v.  O'Connor,  163  Mass. 
21,  39  N.  E.  345.  Neb.— Davis  r.  Sny- 
der, 45  Neb.  415,  63  X.  W.  789.  Wash. 
Frve  V.  Hill,  14  Wash.  83,  43  Pac. 
1097. 

[a]  "That  a  law  action  may  have 
found  its  way  to  the  equity  side  of 
the  docket  does  not  defeat  the  juris- 
diction of  the  court  to  try  the  case, 
and  if  either  party  to  the  action  de- 
sires it  tried  as  a  law  action  a  spe- 
cific request  to  that  effect  should  be 
made  upon  the  court."  Goble  v.  Swobe, 
64  Neb.  838,  90  N.  W.  919. 

16.  Ark. — Love  v.  Brvson,  57  Ark. 
589,  22  S.  W.  341.  lU.— Wolf  v.  Bol- 
linger, 62  111.  368;  Pike  V.  Pike.  112 
lil.'App.  243.  la.— Bennett  Sav.  Bank 
r.  Smith,  171  Iowa  405,  152  N.  AV. 
717;  McEwen  v.  Fletcher,  164  Iowa 
517,  146  N.  W.  1.  Kan.— Carlson  v. 
Allen,  90  Kan.  457,  135  Pac.  669.  Md. 
Lanahan  v.  Heaver,  77  Md.  605,  26 
Atl.  866,  20  L.  R.  A.  759.  Mass.— Bass 
V.  Haverhill  Mut.  Fire  Ins.  Co.,  10 
Gray  400.  Mo. — Bruner  v.  Marcum,  50 
Mo.  405.     N.  H. — Plummer  v.  Meserve, 
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54  X.  H.  166;  Beebe  v.  Dudley,  30 
X,  H.  34.  N.  M.— Territory  v.  Ber- 
nalillo, 5  N.  M.  1,  16  Pac.  855.  N.  Y. 
Howell  V.  Wright,  122  N.  Y.  667,  25 
X.  E.  912;  Bensen  v.  Manhattan  R. 
Co.,  14  App.  Div.  442,  43  N.  Y.  Supp. 
914.  N.  C. — Pasour  v.  Lineberger,  90 
X  C.  159;  Crump  r.  Thomas,  85  X.  C. 
272.  Ohio. — Bonewitz  v.  Bonewitz,  50 
Ohio  St.  373,  34  X.  E.  332,  40  Am. 
St.  Eep.  671.  Pa. — Hayes  v.  Grier,  4 
Binn.  SO.  Wash.  Ter.— Walla  Walla  v. 
:\ioore,  2  Wash.  Ter.  1S4,  2  Pac.  187. 

[a]  Where  the  sta.tute  requires  a 
stipulation  in  writing  (1)  to  waive 
trial  by  jury,  the  submission  of  a 
cause  to  a  trial  without  a  jury  will 
be  held  equivalent  to  such  stipulation. 
Butterlv  v.  Deering,  158  App.  Div.  181, 
142  N.'  Y.  Supp.  1050.  (2)  A^  party 
who  has  submitted  his  evidence  in  sup- 
port of  his  claim  for  damages  to  an 
auditor  appointed  by  the  court,  cannot 
thereafter  be  heard  to  say  that  he 
did  not  file  an  agreement  as  required 
by  the  statute  in  case  of  waiver  of  a 
jury;  "to  allow  a  party  at  whose  in- 
stance a  proceeding  has  been  appointed, 
and  who  has  taken  advantage  of  it 
by  pursuing  it,  to  afterwards  defeat  it, 
against  the  wishes  of  the  opposing 
jiarty,  by  alleging  his  own  default  ii 
the  matter  of  filing  a  formal  written 
agreement,  would  be  to  suffer  the  strict 
letter  of  the  law  to  overcome  its  clear 
purpose."  Pittsburgh's  Petition,  243 
Pa.  .392,  90  Atl.  329,  52  L.  R.  A.  (X. 
S.)    262. 

[b]  Implied  Consent. — I'nder  a  stat- 
ute providing  that  a  trial  by  jury  may 
be  waived  by  consent  of  a  party  the 
submission  of  a  trial  of  a  cause  to  the 
court  without  a  jury  constitutes  a  eon- 
sent  such  as  is  contemplated  by  the 
statute.  Bonewitz  r.  Bonewitz,  50  Ohio 
St.  373,  34  X.  E.  332,  40  Am.  St.  Rep. 
671. 

[c]  A  party  does  not  lose  or  waive 
a  trial  by  jury.  But  by  merely  con- 
senting that  tire  cause  might  he  con- 
solidated with  another  proceeding  in 
which  no  right  to  a  jury  exists,  a  party 
does    not    waive    the    right    to    a    jury 
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to  the  trial  of  the  canso  by  the  eourt^^  ordinarily  thereby  waives  his 
right  to  trial  ])y  jury.  And  one  party  cannot  avail  himsfll"  of  an 
objection  to  a  trial  without  a  jury  made  by  another  party.^* 

On  the  other  hand,  a  party  submitting  without  objection  to  a  trial 
by  a  jury  waives  his  right  to  a  trial  of  the  cause  by  the  court  with- 
out a  jury.^'*  But  where  a  party  objects  to  a  trial  by  jury  on  the 
ground  that  the  action  is  of  equitable  nature,  he  does  not  waive  any 
right  by  going  to  trial  before  the  jury  after  the  court  overniled  his 
objection  to  such  trial. ^°  Nor  does  a  party  who  upon  rejection  of  his 
demand  for  a  jury  proceeds  to  trial  before  the  court  thereby  waive 
his  right  to  trial  by  jury.^^ 


trial.     Orr  r.  Miller,  98  Ind.  436. 

17.  Ala. — ]Moore  r.  Crosthwait,  135 
Ala.  272,  33  So.  28.  Cal.— Boston  Tun- 
nel Co.  r.  McKenzie,  67  Cal.  485,  8 
Pac.  22.  111. — Washington  v.  Louis- 
ville &  N.  R.  Co.,  136  111.  49,  26  N.  E. 
6.=}3;  Chicago,  S.  F.  &  C.  Ry.  Co.  v. 
Ward,  128  111.  349,  18  N.  E.  828,  21 
N.  E.  562.  la.— Timonds  r.  Hunter, 
169  Iowa  598,  151  N.  W.  961;  David- 
son v.  Wright,  46  Iowa  383.  Kan.— Han- 
son r.  Hanson,  86  Kan.  622,  122  Pac. 
100;  Feiglit  v.  Thisler,  84  Kan.  185,  114 
Pae.  249.  La.— Wallace  r.  Smith,  8  La. 
Ann.  376;  La  Blanc  r.  Johns,  4  Mart. 
(N.  S.)  635.  Mass.— Walcott  r.  O'Con- 
nor,  163  Mass.  21,  39  N.  E.  345.  Minn. 
Banning  r.  Hall,  70  Minn.  89,  72  N.  W. 
817;  Peterson  v.  Ruhnke,  46  Minn.  115, 
48  N.  W.  768.  Miss. — Lewis  r.  Gar- 
rett's Admrs.,  5  How.  434.  N.  J.— Joy 
&  Seliger  Co.  r.  Blum,  55  N.  J.  L. 
518,  26  Atl.  861.  N.  Y.— Barnes  v. 
Ferine,  12  N.  Y.  IS;  Evsaman  r.  Small, 
61  Hun  618,  15  N.  Y.  Supp.  288,  40 
N.  Y.  St.  30.  OMou— Ellithorpe  v. 
Buck,  17  Ohio  St.  72.  Wash.— Zilke  v. 
Woodlev,  36  Wash.  84,  78  Pac.  299. 
Wis.— Baumbach  Co.  r.  Hobkirk,  104 
Wis.   488,  80   N.  W.   740. 

[a]  A  defendant  going  to  trial  be- 
fore the  special  term  without  raising 
any  question  as  to  the  power  of  the 
court  to  hear  the  cause  cannot  in  his 
request  for  findings  claim  for  the  first 
time  that  he  was  entitled  to  a  trial 
by  jury,  as  he  had  waived  his  right 
thereto.  Rogers  r.  Straub,  75  Hun  264, 
26  N.  Y.  Supp.  1066,  58  N.  Y.  St. 
287. 

[bl  Where  a  cause  is  tried  as 
though  it  were  an  equitable  action  and 
a  jury  rendered  an  advisory  verdict 
without  objection  or  exception  to  such 
mode  of  trial,  the  right  of  trial  by 
jury    is    waived    thereby    even    if    the 


action  was  in  fact  one  in  which  the 
parties  had  a  constitutional  right  to 
trial  bv  iurv.  Baumbach  Co.  r.  Hob- 
kirk,  104   wis.  488,  80  N.  W.   740. 

[c]  Where  legal  as  weU  as  equitable 
issues  are  involved  in  a  cause,  a  ile- 
fcndant  who  permits  the  court  with- 
out objection  to  hear  all  the  issues  to- 
gether, thereby  waives  his  right  to  a 
trial  bv  jury  of  the  legal  issues.  Pike 
V.  Mai-tindale,  91  Mo.  268,  1  S.  W. 
858;  Schumacher  v.  Crane-Churchill 
Co.,  66  Neb.  440,  92  N.  W.  609. 

18.  Kennedv  r.  Dodge,  19  Ohio  Cir. 
Ct.   425,   10   Ohio   Cir.   Dec.   360. 

19.  Ga.— Taffe  f.  State,  90  Ga.  459, 
16  S.  E.  204.  Minn.— Finch  r.  Green, 
16  Minn.  355.  N.  Y. — Dayharsh  r. 
Enos,  5  N.  Y.  531;  Danziger  r.  Metro- 
politan El.  Ry.  Co.,  81  Hun  5,  30  N.  Y. 
Supp.  580,  62  N.  Y.  St.  581.  N.  C. 
Leggett  V.  Leggett,  88  N.  C.  103. 
Wash. — Weigle  r.  Cascade  Fire  &  M. 
Ins.   Co.,    12    Wash.   449,   41    Pac.   53. 

[a]  An  acquiescence  in  the  calling 
and  swearing  of  a  jury  amounts  to  a 
consent  tliat  tlic  cause  be  tried  by  a 
jury.     Brown   r.  Lawlcr,  21   Minn.   327. 

[b]  Even  though  a  cause  is  not 
properly  triable  by  jury  a  party  can- 
not complain  where  a  jury  is  impan- 
eled by  agreement  or  his  own  request. 
State  v.  Powell,  10  Neb.  48,  4  N.  W. 
317. 

20.  Fromme  v.  Davidow,  71  Misc. 
467,  128  N.  Y.  Supp.  745;  Fraedrich 
r.  Flieth,  04  Wis.  184,  25  N.  W.  28. 

21.  In  re  Robinson's  Est.,  106  Cal. 
493,  39  Pac.  862;  Swasey  c.  Adair, 
SS  Cal.  179,  25  Pac.  1119;  Hinchlv  c. 
^.lachine,  15  N.  J.  L.  476. 

[a]  Waiving  Demand. —  (1)  But 
where  upon  demanding  a  trial  by  jury 
a  party  proceeds  to  try  a  case  before 
the  court  as  if  no  such  demand  was 
made,    the    right    to    trial    by    jury     is 
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In  some  jurisdictions  the  statute  provides  that  a  party  failing  to 
appear  at  the  trial  of  a  cause  thereby  waives  his  right  to  trial  by 
jury.--  Under  such  statute  a  party  who  though  appearing  at  the 
trial  declines  to  participate  therein  is  deemed  to  have  waived  his 
right  to  trial  by  jury.-^  The  filing  of  an  answer  does  not  operate  as 
an  appearance  at  the  trial  within  the  meaning  of  such  statute.^* 
So  too,  a  failure  to  plead  further,  if  required,  is  not  a  failure  to 
appear  at  the  trial  within  the  meaning  of  such  a  statute.^^  And 
in  the  absence  of  such  a  statute,  the  mere  absence  of  a  party  at  the 
trial  does  not  work  a  forfeiture  of  trial  by  jury,  where  the  demand 
therefor  has  been  duly  made."^ 


clearly  waived  thereby.  Alexander  v. 
Mentzer,  91  Wash.  552,  158  Pae.  75. 
(2)  Thus  where  the  plaintiff  having 
demanded  a  trial  by  jury  proceeds  to 
hearing  upon  a  plea  of  abatement  be- 
fore the  judge  without  objection  and 
without  insisting  upon  a  trial  by  jury 
as  to  the  issues  raised  by  the  plea 
the  right  to  a  jury  trial  as  to  that 
point  is  waived.  Young  v.  Duncan, 
218  Mass.  346,  106  N.  E.  1. 

[b]  Ruling  Reserved.  —  Where  de- 
fendants demand  a  jury  trial  and  the 
court  does  not  then  pass  upon  the 
question  but  reserves  its  decision,  and 
the  parties  submit  the  case  to  the 
court,  they  must  be  held  to  have 
waived  a  jury  trial.  "The  defendants 
should  have  insisted  upon  a  ruling  by 
the  judge  upon  their  right  to  a  jury 
trial,  and  if  he  ruled  adversely  to 
them,  they  should  then  have  taken  an 
exception.  If  he  declined  to  rule  at 
all  or  decided  to  reserve  his  decision, 
they  should  have  excepted  to  this;  or 
as  soon  as  the  nature  of  the  case  was 
developed  by  the  opening  or  the  evi- 
dence, they  should  have  insisted  upon 
a  ruling  and  taken  their  exception, 
.  .  .  It  would  not  be  just  to  allow 
the  defendants,  under  such  circum- 
stances, to  go  through  the  trial  and 
take  their  chances  of  succeeding,  and 
then,  after  an  adverse  decision,  raise 
the  question  that  they  ought  to  have 
had  a  jury  trial."  Hand  v.  Kennedy, 
83  N.  Y.  149. 

22.  Cal.— McGuire  v.  Drew,  83  Cal. 
225,  23  Pac.  312;  Waltham  v.  Carson, 
10  Cal.  178;  Zane  v.  Crowe,  4  Cal. 
112.  Colo. — Cerussite  Min.  Co.  v.  An- 
derson, 19  Colo.  App.  307,  75  Pac. 
158.  Ind.— Et)ve  v.  Hall,  76  Ind.  326; 
Willets  V.  Riflgway,  9  Ind.  367.  la. 
Fox  V.  Nolan,  165  Iowa  302,  145  N. 
W.   491;    Clute   v.    Hazleton,   51-  Iowa 
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355,  1  N.  W.  672.  Kan.— Weems  v. 
McDavitt,  49  Kan.  260,  30  Pac.  481; 
Green  v.  Bulkley,  23  Kan.  130;  Cohen 
V.  Hamill,  8  Kan.  621.  Ky.— Burgess 
V.  Jacobs,  14  B.  Mon.  517.  Mo. — Jones 
V.  St.  Joseph  Fire  &  M.  Ins.  Co.,  55 
Mo.  342;  Tower  f.  Moore,  52  Mo.  118. 
Neb.— Z«  re  Walker,  61  Neb.  803,  86 
N.  W.  510.  N.  Y,— Kilpatriek  v.  Carr, 
3   Abb.   Pr.   117;    Giberton   v.  Fleischel, 

5  Duer  652.  Ohio. — Springfield,  etc. 
Co.  V.  Western  E.  Const.  Co.,  49  Ohio 
St.  681,  32  N.  E.  961.     Okla.— Farmers ' 

6  M.  Ins.  Co.  V.  Cuff,  29  Okla.  106, 
116  Pac.  435,  35  L.  E.  A.  (N.  S.) 
892.  Tex. — Harris  v.  Kellum  &  Eotan 
Co.  (Tex.  Civ.  App.),  43  S.  W.  1027. 
Wyo. — Pointer  v.  Jones,  15  Wyo.  1, 
85    Pac.    1050. 

[a]  The  Party  Appearing,  However, 
May  Insist    Upon    a    Trial    by    Jury. 

The  statute  "provides  for  a  waiver, 
which  implies  a  voluntary  relinquish- 
ment of  a  right,  not  the  enforcement 
of  one;  ,  .  .  The  plaintiffs  were  not 
bound  to  accept  the  defendants'  waiv- 
er by  his  failing  to  appear."  Hen- 
dricks v.  Carpenter,  4  Eobt.  (N.  Y.) 
665. 

[b]  A  failure  to  appear  before  a 
referee  appointed  in  the  cause  is  not 
a  waiver  of  a  jury  under  the  statute. 
Kelley  r.  Simonds,'  57  N.  H.  308. 

23.  Tower  v.   Moore,   52   Mo.    118. 

24.  Zane  v.  Crowe,  4  Cal.  112. 

25.  Burgess  v.  Jacobs,  14  B.  Mon. 
(Ky.)    517. 

26.  Fitzgerald  v.  Wygal,  24  Tex. 
Civ.  App.  372,  59  S.  W.  621;  Haskins 
V.  Wilson,  5  Wis.  106. 

[a]  "The  defendant  having  de- 
manded a  jury  was  entitled  to  it,  and 
though  he  left  and  absented  himself 
from  the  court  room  and  from  fur- 
ther subsequent  proceedings  in  the  case, 
it  was  no  waiver  of  the  jury."     Boatz 
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In  some  jurisdictions  where  eaeli  parly  requests  the  court  to  direct 
a  verdict  in  his  favor  and  re^iuests  no  other  instructions,  they  are 
deemed  to  waive  the  right  to  the  dceision  of  a  jury,-^  but  in  other 
jurisdictions  a  motion  for  a  directed  verdict  does  not  constitute  a 
waiver  of  tlie  right  to  trial  by  jury.'-^  And  where  such  requests  are 
coupled  with  a  request  to  submit  certain  issues  to  the  jury,  it  is  held 
no  waiver  results.'''^ 

It  has  also  been  held  that  a  defendant,  who  upon  denial  of  his 
motion  for  a  nonsuit  declines  to  offer  any  evidence,  waives  thereby  the 
riglit  to  trial  by  jury.^" 

Reference.  —  Tlie  consent^^  of  a  party  to  an  order  of  the  court  to 


V.  Berg,  51  Mich.  8,  16  N.  W.  184. 

[b]  Under  a  statute  providing  that 
when  one  party  has  applied  for  a  jury 
trial,  he  shall  not  be  permitted  to 
•withdraw  such  application  without  the 
consent  of  the  adverse  party,  the  ab- 
sence of  the  latter  party  at  the  trial 
of  the  cause  will  not  deprive  him  of 
a  trial  by  jury.  Jones  v.  Hamby  (Tex. 
Civ.  App.),  29  S.  W.  75. 

[c]  But  where  the  jury  fee  has 
been  voluntarily  withdrawn  by  a  party 
and  he  fails  to  appear  at  the  trial, 
he  cannot  claim  that  he  was  deprived 
of  a  jury  trial,  as  it  was  attributable 
to  his  own  conduct.  Harris  v.  Kellum 
&  Rotan  Inv.  Co.  (Tex.  Civ.  App.),  43 
S.  W.  1027. 

27.  XJ.  S.— Beuttell  v.  Magone,  157 
U.  S.  154,  15  Sup.  Ct.  566,  39  L.  ed. 
655.  Ark.— St.  Louis  S.  W.  Ey.  Co. 
V.  Mulkey,  100  Ark.  71,  139  S.  W. 
643,  Ann.  Cas.  1913C,  1339.  N.  Y. 
Swcetland  v.  Buell,  164  N.  Y.  541, 
58  N.  E.  663,  79  Am.  St.  Rep.  676; 
Thompson  v.  Simpson,  128  N.  Y.  270, 
28  N.  E.  627. 

fa]  Motion  for  Directed  Verdict. 
Wlaere  a  party  assuming  that  there  i^ 
no  question  in  the  case  but  one  of 
law  moves  the  court  to  direct  a  ver- 
dict in  his  favor  and  the  court  over- 
rules the  motion  and  directs  a  ver- 
dict for  the  opposing  party,  he  can- 
not be  heard  to  say  that  the  cause 
should  have  been  submitted  to  the 
jury.  Grigsby  v.  Western  Union  Tel. 
Co.,  5  S.  D.  561,  59  N.  W.  734. 

28.  Hogan  r.  Milburn,  44  Okla.  641, 
146  Pac.  5;  Farmers'  Nat.  Bank  r. 
McCall,  25  Okla.  600,  106  Pac.  866,  26 
L.  R.  A.   (N.  S.)   217. 

[a]  "Under  our  practice  a  request 
to  withdraw  a  case  from  the  jury  could 
scarcely  be  converted  into  an  applica- 
tion  to   the   court   to   take   the   place 


of  the  jury  and  decide  disputed  ques- 
tions of  fact.  After  the  court  refuses 
to  withdraw  the  case  from  the  jury 
it  is  not  requisite,  in  our  pra(fti<e,  for 
the  party  to  ask  the  court  to  allow 
the  jury  to  decide  it,  which  the  court 
has  already  done  by  denying  the  mo- 
tion. When  one  party  asks  the  court 
to  direct  a  verdict  in  his  favor,  the 
fact  that  the  other  party  makes  a 
similar  motion  cannot  in  any  way  af- 
fect the  rights  of  the  first  party.  If 
that  were  true,  no  party  could  make 
a  motion  for  a  directed  verdict  with- 
out waiving  his  right  to  trial  by  jury 
if  his  opponent  chose  to  make  the  same 
motion."  Wolf  v.  Chicago  Sign  Print- 
ing Co.,  233  111.  501,  84  N.  E.  614. 

29.  Poppitz  v.  German  Ins.  Co.,  85 
Minn.   118,  88  N.   W.  438. 

30.  Pattv  V.  Salem  Flouring  Mills 
Co.,  53  Ore'  330,  96  Pac.  1006,  98  Pac. 
521,  100  Pac.  208. 

[a]  By  "moving  for  a  nonsuit  after 
the  plaintiff  has  introduced  his  evi- 
dence and  rested,  the  defendant  waives 
his  right  to  a  jury  trial,  on  the  ground 
that  the  proof  is  insuflicient  to  make 
a  case  adequate  to  be  submitted  to 
the  jury.  When  the  nonsuit  is  denied, 
and  an  exception  saved,  if  the  de- 
fendant declines  to  proiiuce  any  evi- 
dence and  does  not  request  that  the 
cause  be  submitted  to  the  jury,  he  in- 
sists upon  his  waiver  by  adhering  to 
the  position  thus  assumed.  In  such  a 
rase,  the  plaintiff,  by  moving  for  a 
directed  verdict  joins  in  the  waiver." 
Pattv  V.  Salem  Mills  Co.,  53  Ore.  350, 
90  Pac.  1106,  98  Pac.  521,  100  Pac. 
29S. 

31.  U.  S.— Kelly  v.  Smith,  1  Blatchf. 
290,  14  Fed.  Cas.  No.  7.675.  Tla. 
Rivas  r.  Summers,  33  Fla.  539,  15  So. 
319.  111.— Garritv  r.  Hamburger  Co., 
136  111.  499,  27  N.  E.  11.     lud.— Good- 
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refer  a  cause,  or  a   failure  to  except  to  such  order,^^  ordinarily  are 
deemed  a  waiver  of  the  right  to  trial  by  jury.    Where  some  of  the 


■n-iu  r.  Hedriclv,  24  Tud.  121.  Ind.  Ter. 
Walsh  v.  Tyler,  2  Ind.  Ter.  52,  47 
S.  W.  308.  la. — In  re  Hooker 's  Es- 
tate, 75  Iowa  377,  39  N.  W.  632; 
Hewitt  V.  Egbert,  34  Iowa  485.  Ky. 
Eeece  r.  West,  145  Ky.  331,  140  S.  W. 
543;  Blantou  r.  Howard,  25  Ky.  L. 
Eep.  929,  76  S.  W.  511.  La.— Hatch 
r.  Watkins,  1  Mart.  (N.  S.)  154. 
Minn. — Deering  v.  McCarthy,  36  Minn. 
302,  30  N.  W.  813.  N.  J.— Beattie  v. 
David,  40  N.  J.  L.  102.  N.  Y.— Corbett 
V.  Fleming,  134  App.  Div.  544,  119 
N.  Y.  Supp.  543;  Lee  r.  Tillotson,  21 
Wend.  337,  35  Am.  Dec.  624;  Brook- 
Ivn  Heights  E.  Co.  v.  Brooklyn  City 
E.  Co.,  105  App.  Div.  88,  93  N.  Y. 
Snpp.  849.  N.  C. — Simpson  v.  Scronce, 
152  N.  C.  594,  67  S.  E.  1060;  Collins 
V.  Young,  118  N.  C.  265,  23  S.  E. 
1005;  Grant  V.  Eeese,  82  N.  C.  72. 
Ohio.— Averill  Coal  &  O.  Co.  v.  Verner, 
22  Ohio  St.  372;  Butler  v.  Lee.  13 
Ohio  Dec.  734,  2  Cin.  Eep.  5.  Okla. 
Jones  v.  Balsley,  27  Okla.  220,  111  Pac. 
942.  E.  I. — Do'ane  r.  Simmons,  31  E.  I. 
530,  77  Atl.  775.  S.  C— Williams  v. 
Weeks,  70  S.  C.  1,  48  S.  E.  619;  Ehodes 
V.  Eussell,  32  S.  C.  585,  10  S.  E.  828; 
Trenholm  v.  Morgan,  28  S.  C.  268,  5 
S.  E.  721.  Wash.— Park  v.  Mighell, 
7  Wash.  304,  35  Pac.  63. 

[a]  Where  a  party  not  only  does 
not  note  an  exception  to  an  order  of 
reference  but  signifies  his  consent 
thereto,  it  is  too  late  to  demand  there- 
after a  jury  trial  upon  any  issue  in 
the  cause.  Bruce  v.  Carolina  Queen 
Consol.  Min.  Co.,  147  N.  C.  642,  61 
S.   E.   579. 

[b]  Consent  to  Reference  to  Par- 
ticular Person. — But  a  party  by  con- 
senting to  an  order  to  refer  the  cause 
to  a  particular  referee  does  not  waive 
his  right  to  a  trial  by  a  jury,  if  for 
any  reason  the  person  consented  to 
was  not  named  as  referee.  Newman 
V.  Benedict,  121  N.  Y.  Supp.  921. 

[c]  Consent  Must  Appear  of  Record. 
L'nder  a  statute  providing  that  the 
consent  to  a  reference  must  be  filed 
with  the  court,  it  is  essential  that  the 
consent  appears  of  record  in  order  to 
operate  as  a  waiver.  "The  order  of 
reference  had  the  direct  effect  to  de- 
prive the  appellant  of  a  constitu- 
tional right.     The  waiver  of  such  right 
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must  appear  in  the  manner  prescribed 
by  law."  Smith  v.  Pollock,  2  Cal. 
92. 

[d]  Consent  Inferred. — An  order  of 
reference  made  by  the  court  in  the 
presence  of  the  parties  and  their  coun- 
sel who  did  not  object  thereto  is  not 
a  compulsory  reference,  but  a  refer- 
ence made  by  consent  of  the  parties. 
Smith  V.  Hicks,  108  N.  C.  248,  12  S.  E. 
1035. 

[e]  Where,  after  order  of  reference 
the  parties  agree  to  try  the  cause  be- 
fore the  court  instead  of  the  referee, 
the  right  to  demand  a  jury  trial  is  not 
revived  by  such  agreement.  Lapham 
V.  Kansas  &  Tex.  Oil  Co.,  87  Kan.  65, 
123  Pac.  863,  Ann.  Cas.  1913D,  813. 

[f]  In  New  Hampshire  (1)  under  a 
statute,  consent  to  an  order  of  refer- 
ence of  itself  is  not  a  waiver  of  the 
right  to  trial  by  jury.  Smith  v.  Fel- 
lows, 58  N.  H.  169.  (2)  But  where 
the  consent  is  coupled  with  an  agree- 
ment to  waive  trial  by  jury,  a  party 
will  not  be  relieved  from  such  waiver 
upon  the  ground  that  the  statute  pro- 
vides for  a  jury  trial  notwithstanding 
the  consent  to  a  reference.  Marsh  v. 
Brown,  57  N.   H.  173. 

32.  Ark. — Goodrum  v.  Merchants  & 
Planters  Bank,  102  Ark.  326,  144  S. 
W.  198,  Ann.  Cas.  1914A,  511.  lU. 
Garritv  V.  Hamburger  Co.,  136  111.  499, 
27  N.^E.  11.  Ind.— Hauser  v.  Eoth,  37 
Tiid.  89.  Ky.— Blanton  v.  Howard,  25 
Ky.  L.  Eep.  929,  76  S.  W.  511.  Mass. 
Freeland  v.  Wright,  154  Mass.  492,  28 
N.  E.  678;  Parker  v.  Nickerson,  137 
Mass.  487.  N.  Y.— Baird  v.  New  York, 
74  N.  Y.  382.  N.  C. — Nissen  r.  Genesee 
Gold  Min.  Co.,  104  N.  C.  309,  10  S.  E. 
512;  Atkinson  r.  Whitehead,  77  N.  C. 
418.  Ohio.— Averill  Coal  &  O.  Co.  v. 
Verner,  22  Ohio  St.  372.  S.  C— Grif- 
fith V.  Cromley,  58  S.  C.  448,  36  S.  E. 
738. 

fa]  "Silence  under  such  circum- 
stances is  inconsistent  with  the  pur- 
pose to  insist  upon  the  settlement  of 
an  issue  decisive  of  the  whole  contro- 
versy by  any  other  tribunal  than  the 
referee,  and  to  allow  a  party  to  do  so 
v/ould  be  to  give  him  the  chance  of 
prevailing  by  a  second  mode  of  trial 
after  his  adversary  had  been  induced 
by    his    silence    to    incur    costs,    often 
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issues  involved  In  a  caiiso  aro  roforrod,  tlio  rigrlit  to  trial  by  jury  as 
to  other  issues  is  not  aflfeeted  thereby. ■'■'  Under  some  statutes  a  failure 
to  object  to  an  order  of  eonipulsory  reference  is  not  a  waiver  of  the 
right  to  trial  by  jury,^*  while  in  other  jurisdictions  a  party  will  be 
deemed  to  have  abandoned  his  right  to  trial  by  jury  by  failing  to 
except  to  an  order  of  compulsory  reference.^' 

A  party  who  objects  to  a  reference  of  the  cause  does  not  waive  his 
right  to  a  jury  trial  by  failing  to  appeal  directly  from  the  order  of 
rtfercnee^"  and  going  to  trial  after  his  objection  is  overruled.^^  Nor 
does  a  previous  reference  of  a  cause  by  stipulation  deprive  the  parties 
of  the  right  to  demand  a  trial  by  jury  upon  reversal  of  the  judg- 
ment.^® 


very  heavy,  in  meeting  him  in  another 
forum,  to  which  he  had  not  objected." 
Keystone  Driller  Co.  v.  Worth,  117  N. 
C.  515,  23   S.   E.  427. 

[b]  A  failure  of  the  clerk  to  enter 
an  exception  to  the  reference  does  not 
affect  the  right  of  party  to  a  trial  by 
jurv.  Adams  r.  Board  of  Education, 
83  *iSr.   J.   L.  489,   S3    Atl.   SfiS. 

[c]  Where  a  party  at  first  objects 
to  a  reference  and  demands  a  jury 
trial  but  subsequently  consents  that  a 
referee  should  be  appointed,  he  must 
be  held  to  have  abandoned  his  former 
objection  and  demand,  and  the  subse- 
quent consent  to  the  appointment  of  a 
referee  constitutes  a  waiver  of  trial  by 
jury.  Smith  V.  Burlingham,  44  Kan. 
487",  24  Pac.  047. 

[d]  Entry  of  Objection  on  Minutes. 
Either  party  may  at  the  time  of  or- 
dering a  reference  of  the  court's  own 
motion,  enter  in  the  minutes  his 
reservation  of  the  right  to  trial  by 
jury.  Harrington's  Sons.  Co.  v.  United 
States  Exp.  Co.,  87  N.  J.  L.  154,  93 
Atl.   G97. 

[e]  An  exception  to  a  reference  of 
the  cause  must  be  specific,  naming  the 
issues  upon  which  a  trial  by  jury  is 
demanded.  Ogden  r.  Appalachian  L.  & 
L.  Co.,  146  N.  C.  443.  59  S.  E.  1027; 
Eoughton  V.  Sawyer,  144  N.  C.  766,  56 
S.   E.  480. 

33.  Tinslev  r.  Komerv,  170  y\o.  310, 
70  S.  W.  691.' 

34.  Smith  r.  Kunert,  17  N.  D.  120, 
115   N.   W.    76. 

35.  Keerl  v.  Haves,  166  N.  C.  553, 
82  S.  E.  861. 

36.  Pritchett  r.  Greensboro  Supply 
Co.,  153  N.  C.  344,  69  S.  E.  249. 

[a]  "A  party  may  object  to  a  refer- 
ence, if  there  is  a  plea  in  bar  and 
appeal    at    once,    if    he    is    so    minded, 


or  he  may  rely  upon  his  objection  by 
reserving  his  exception  and  appeal  from 
the  final  judgment.  This  is  a  con- 
Aonient  practice  or  procedure,  because 
if  the  case  goes  on  and  the  party  who 
has  excepted  succeeds  finally,  by  the 
decision  of  the  referee  or  the  verdict 
of  the  jury,  his  exception  to  the 
reference  becomes  immaterial."  Prit- 
chett V.  Greensboro  Supply  Co.,  153 
N.  C.  344,  69  S.  E.  249. 

37.  St.  Paul  &  S.  C.  R.  Co.  v.  Gard- 
ner, 19   Minn.   132,   18  Am.  Rep.  334. 

[a]  But  where  a  party  at  first  ob- 
jects to  a  reference  and  demands  a  jury 
trial  but  thereafter  consents  to  the 
appointment  of  a  referee,  he  must  be 
held  to  have  abandoned  his  former  ob- 
jection and  demand,  and  his  subsequent 
consent  constitutes  a  waiver  of  the 
right  to  a  trial  by  jury  and  cures  the 
error  of  the  court  denying  the  demand 
for  a  jurv  trial.  Smith  v.  Burling- 
ham, 44  Kan.  487,  24  Pac.  947. 

38.  Hopkins  i\  Sanford,  41  Mich. 
243,  2  N.  W.  39. 

[a]  "The  effect  of  a  reversal  by 
this  court,  where  a  new  trial  is  or- 
dered, is  to  send  the  case  back  to  the 
court  below  to  be  tried  in  the  usual 
and  customary  manner  by  the  court, 
with  or  without  a  jury  as  may  there- 
after be  determined.  The  case,  where 
tried  before  a  referee  the  first  time, 
does  not  again  go  before  him;  his 
powers  and  duties  in  the  premises 
ceased  when  he  made  his  report  and 
a  judgment  was  entered  thereon.  The 
case  could  no  more  properly  be  re- 
ferred back  to  him  than  it  could,  when 
tried  before  a  jury,  be  sent  back  to 
them;  and  in  a  case  of  disputed  facts, 
where  the  referee  has  made  a  report 
with  conclusions  thereon  and  a  new 
I  trial    is    afterwards    ordered,    the    case 
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A  submission  of  a  cause  to  arbitration  likewise  is  equivalent  to  a  waiv- 
er of  the  richt  to  trial  by  jury.^'^  But  a  tentative  agreement  to  submit 
disputes  to^u-bitration  is  not  a  waiver  of  the  right  to  trial  by  jury 

(D  )  Eecord  of  Waiver.—  The  record,  as  a  rule,  must  show  that  the 
T'M\t  of  trial  by  jury  has  been  waived,"  and  in  some  jurisdictions  the 
statute  expressly  provides  that  a  waiver  of  the  right  to  trial  by  jury 
must  be  entered  of  record/-  In  tlie  absence  of  such  statute  a  recital 
in  the  record  that  neither  party  demanded  a  jury  is  sufficient  to  show 
a  waiver,"  and  where  the  cause  was  tried  by  the  court  without  a  jury 
and  the  'record  discloses  no  objection  to  such  trial,  a  waiver  of  the 
ri<>ht  to  a  jury  may  be  presumed  therefrom.^*  And  it  has  been  held 
that  one  who  waives  a  jury,^^  or  who,  without   objection,   proceeds 


should  not  be  again  sent  to  him.  The 
parties  if  they  desire  may  have  the 
case  again  referred  to  the  same  referee, 
but  either  party  has  a  right  to  de- 
mand that  the  issue  be  tried  by  an 
impartial  jury."  Hopkins  V.  Sanford, 
41   Mich.   243,  2  N.   W.   39. 

39.  D.  C— Strong  v.  Barbour,  1 
Mackey  209.  Ind.— Spencer  v.  Curtis, 
57  Ind.  221.  Mass. — Boyden  v.  Lamb, 
152    Mass.   416,   25    N.   E.    609. 

[a]  Where  "the  submission  is  un- 
der a  statute  which  authorizes  parties 
to  submit  their  differences  to  arbitra- 
tors and  they  agree  that  in  accordance 
-with  the  statute  the  award  may  be 
made  a  rule  of  the  .  .  .  court,  it  is 
obvious  the  parties  have  waived  their 
common  law  right  to  a  jury  trial." 
Koerner  V.  Leathe,  149  Mo.  361,  51  S. 
W.   96. 

[b]  Parties  electing  to  come  within 
the  provisions  of  the  Workmen's  Com- 
pensation Act  agree  "in  the  first  in- 
stance to  submit  any  dispute  that 
may  arise  to  a  board  of  arbitrators 
without  the  intervention  of  any  court 
or  jury.  .  .  .  Either  party  feeling  ag- 
grieved at  the  award  has  the  right  to 
appeal  to  a  court  of  record,  where  the 
matter  is  heard  de  novo  and  where 
either  party  has  the  right  to  demand 
a  trial  by  jury.  It  will  thus  be  seen 
that  even  though  the  employe  should 
elect  to  come  within  the  provisions  of 
the  act  he  is  not  wholly  deprived  of 
s.  trial  by  jury."  Deibcikis  v.  Link 
Belt  Co.,  261  111.  454,  104  N.  E.  211, 
Ann.    Cas.    1915A,    241. 

40.  Rogers  v.  Davidson,  4  Penny. 
(Pa.)    472. 

41.  Ind. — Mahan  v.  Sherman,  7 
Blackf.  378.  Minn.— St.  Paul  &  S.  C 
R.  Co.  V.  Gardner,  19  Minn.  132,  18 
Am.  Rep.  334.  Mo. — Reckendorfer  r. 
Roberts,  170  Mo.  App.   176,  155  S.  W. 
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495.  N.  J. — Sexton  r.  Newark  Dist. 
Tel.  Co.,  84  N.  J.  L.  85,  86  Atl.  451. 
Okla.— Antonelli  v.  State,  6  Okla.  Crim. 
157,  117  Pac.  654;  Dalton  v.  State,  6 
Okla.  Crim.  85,  116  Pac.  954. 

[a]  "Where  the  parties  have  ap- 
peared and  dispensed  with  a  jury,  it 
is  the  more  correct  practice  to  re- 
quire them  to  sign  a  stipulation  in 
writing  to  that  effect,  or  to  let  the 
record  show  an  express  waiver.  But 
in  the  absence  of  an  affirmative  show- 
ing in  the  bill  of  exceptions  that  a 
jury  was  demanded  and  refused,  a 
judgment  will  not  be  reversed  for 
such  a  cause."  Chapline  v.  Robert- 
son,  44   Ark.   202. 

42.  The  purpose  of  such  statute 
undoubtedly  is  to  furnish  record  evi- 
dence of  a  consent  which  would  other- 
wise rest  merely  on  parol  proof.  Peo- 
ple V.  Metropolitan  Surety  Co.,  164  Cal. 
174,  128  Pac.  324,  Ann.  Cas.  1914B, 
1181. 

[a]  Under  a  statute  requiring  the 
waiver  of  a  trial  by  jury  to  be  entered 
of  record,  a  waiver  cannot  be  pre- 
sumed where  the  record  is  silent  on 
the  subject.  Lipscomb  v.  Condon,  56 
W.  Va.  416,  49  S.  E.  392,  107  Am. 
St.   Rep.  938,  67  L.  R.  A.  670. 

43.  111. — Burgwin  V.  Babcock,  11 
111.  28.  Mo. — Tower  v.  Moore,  52  Mo. 
118;  Powell  v.  Bosard,  79  Mo.  App. 
627.  Ohio. — Bonewitz  v.  Bonewitz,  50 
Ohio  St.  373,  34  N.  E.  332,  40  Am. 
St.  Rep.  671.  W.  Va.— King  v.  Bur- 
dett,  12  W.  Va.  688. 

44.  Wallace  v.  Smith,  8  La.  Ann. 
376;  Bank  of  Monett  V.  Howell,  79 
Mo.  App.  318.  See  Tabler  v.  Anglo- 
American  Assn.,  17  Ky.  L.  Rep.  815, 
32  S.  W.  602. 

45.  Hawes  v.  Clark,  84  Cal.  272,  24 
Pac.  116. 

[a]     Where  a  party  agreed  to  waive 
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to  trial  before  the  court,"  cannot  take  advantajye  of  tlio  fact  that  a 
waiver  does  not  appear  of  record.  Hut  where  the  statute  de.si{,'nates 
the  manner  in  which  the  rij^rht  to  trial  by  jury  may  be  waived  the 
record  should  show  that  such  statute  has  been  complied  with/^ 

(ni.)  Effect  of  Waiver.  —  (A.)  Generally.  —  The  parties  waiving  a 
trial  by  jury  thereby  submit  the  cause  to  the  determination  of  the 
trial  judge,"**  and  in  such  case  it  is  immaterial  whether  the  action  in 
its  nature  is  legal  or  equitable.*'* 

A  waiver  of  the  right  to  trial  by  jury  ordinarily  does  not  affect 
the  right  to  demand  a  jury  on  another  trial  of  the  cause,°°  and  where 
the  judgment  rendered  on  the  first  trial,  at  which  a  jury  was  waived, 
is  set  aside,  both  parties  are  restored  to  their  original  right  to  trial 
by  jury.^'  So  too,  the  right  to  trial  by  jury  at  one  term  is  not  waived 
by  a  failure  to  demand  a  jury  at  preceding  terms  of  the  court. '^-  In 
some  cases,  however,  it  is  held  that  a  waiver  of  the  right  to  trial  by 
jury  refers  to  all  proceedings  which  may  be  had  in  the  cause,"  and 


a  trial  by  jury  provided  that  the  eauss 
bo  transferred  to  another  department 
of  the  court,  he  cannot,  after  such 
transfer  of  the  cause,  take  advantage 
of  the  fact  that  the  waiver  was  not 
entered  in  the  minutes.  Hawes  v. 
Clark,  84  Cal.  272,  24  Pac.  116. 

46.  Phillips  r.  Preston,  5  How.  (U. 
S.)   278,  12  L.  ed.  152. 

47.  Ark. — Chapline  v.  Robertson,  44 
Ark.  202.  Ind.— Shaw  r.  Kent,  11  Ind. 
80.  Ind.  Tex. — Warwick  v.  Kingman, 
2  Ind.  Ter.  435,  51  S.  W.  1076. 

48.  Loring  r.  Whitteraore,  13  Gray 
(Mass.)   228. 

[a]  Where  the  parties  waive  trial 
^y  jury  and  consent  to  trial  by  the 
court,  the  court  cannot,  against  the 
consent  of  either  party,  refer  the  trial 
to  a  referee,  but  must  hear  the  evi- 
dence in  open  court  and  decide  the 
case  without  the  aid  of  a  referee,  un- 
less it  be  a  case  of  the  class  to  be 
referred  by  compulsion.  State  v.  Pa- 
cific Guano  Co.,  28  S.  C.  63,  5  S.  E. 
167. 

49.  Smith  v.   Brannan,   13   Cal.    107. 

50.  Cochran  r.  Stewart,  66  Minn. 
152,  68  N.  W.  972;  Schumacher  r. 
Crane-Churchill  Co.,  66  Neb.  440,  92 
N.  W.  609. 

[a]  "Each  party  is  entitled  to  as 
many  juries  as  there  are  trials,  and  a 
waiver  of  a  jury  on  one  trial  is  ex- 
pended bv  that  trial."  Carthago  r. 
Buckner,  8   111.   App.   152. 

51.  U.  S.— Burnham  r.  North  Chi- 
cago St.  Ey.  Co.,  S8  Fed.  627,  32  C. 
C.  A.  64.    IlL — Morton  v.  Eobinson,  256 


111.  629,  100  N.  E.  200;  Osgood  v. 
Skinner,  186  111.  491,  57  N.  E.  1041; 
Guyer's  Estate  v.  Caldwell,  98  111. 
App.  232.  Mich. — Hopkins  i".  Sanford 
41  Mich.  243,  2  N.  W.  39.  Minn. 
Cochran  v.  Stewart,  66  Minn.  152,  68 
N.  W.  972.  Neb. — Schumacher  c.  Crane- 
Churchill  Co.,  66  Neb.  440,  92  N.  W. 
609.  N.  Y.— Freifeld  r.  Sire,  84  N.  Y. 
Supp.  144;  Manheim  r.  Seitz,  36  App. 
Div.  352,  55  N.  Y.  Supp.  321.  N.  0. 
Benbow  v.  Robbins,  72  N.  C.  422.  Tenn. 
Worthington  v.  Nashville,  C.  &  St.  L. 
R.  Co.,  114  Tenn.   177,  86  S.  W.  307. 

[a]  Upon  New  Trial. — Where  upon 
reversal  of  judgment  a  new  trial  is 
ordered,  the  parties  are  "relieved  of 
any  election  .  .  .  growing  out  of 
their  original  notices,  to  have  all  the 
issues  tried  at  special  term,  and  .  .  . 
either  was  entitled  to  move  for  a  jury 
trial  .  .  .  provided  the  motion  was 
made  .  .  .  before  the  action  was 
restored  to  the  calendar."  Midtown 
Con.  Co.  V.  Goldsticker,  169  App.  Div. 
21,  154  N.  Y.  Supp.  451. 

52.  Smith  v.  Redmond,  141  Iowa 
105,  119  N.  W.  271;  San  Jacinto  Oil 
Co.  r.  Culberson,  100  Tex.  462,  101 
S.  W.  197. 

53.  Ala. — Brock  v.  Louisville  &  N- 
R  Co.,  122  Ala.  172,  26  So.  335.  Mass. 
Thompson  v.  King,  173  Mass.  439,  53 
N.  E.  910.  N.  H.— Trainor  f.  Heath, 
67  N.  H.  384,  29  Atl.  846,  in  case 
of  express  waiver. 

[a]  The  "constitutional  right  to  a 
jury  trial  may  be  waived,  and  where 
this  occurs  it  cannot  be  retracted,  but 
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extends  to  a  new  trial  ordered  upon  reversal  of  a  previous  judgment.'^ 
(B.)  Where  Pleadings  Are  Amended.  —  A  waiver  of  the  right  to  trial 
by  jury  under  the  original  pleadings  does  not  constitute  a  waiver  of 
a  jury  on  the  issues  subsequently  formed  by  amendments  which  mate- 
rially ehange  the  nature  of  the  aetion.^^  But  where  no  new  issues 
are  raised  by  the  amendment  it  is  not  error  to  refuse  a  trial  by  jury 
prenously  waived  by  the  parties.^''  Under  some  statutes  it  is  dis- 
cretionary with  the  court  to  allow  a  demand  for  trial  by  jury  made 
upon  filing  of  an  amended  answer.^^ 

(IV.)  Waiver  of  Number  of  Jurors.  —  The  parties  to  a  civil  ease,  as  a 
rule,  may  consent  to  a  trial  before  a  jury  consisting  of  less  than 
twelve  men,^*  though  it  has  been  held  that  the  legal  number  of  jurors 
cannot  be  dispensed  ^\'^th  by  consent.^^     Failure  to  object  to  a  less''" 


remains  good  during  the  life  of  the 
litigation.  .  .  .  This  rule,  however, 
has  no  application  to  cases  where,  by 
the  express  language  of  the  statute 
governing  the  action  or  proceeding, 
the  waiver,  though  once  occurring,  is 
not  conclusive  upon  the  rights  or 
remedies  of  the  parties  in  subsequent 
stages  of  the  action  or  proceeding." 
Tracy  v.  Falvey,  102  App.  Div.  585, 
92  N.  Y.  Supp.  625. 

54.  Butterlv  r.  Deering,  158  App. 
Div.  181,  142  'N.  Y.  Supp.  1050. 

[a]  Under  a  statute  providing  that 
the  right  to  trial  by  jury  shall  be 
deemed  waived  unless  a  jury  is  duly 
demanded,  a  waiver  arising  out  of  the 
failure  to  demand  a  jury  in  the  man- 
ner prescribed  by  the  statute  applies 
to  a  new  trial  ordered  upon  reversal 
of  the  judgment.  Brock  v.  Louisville 
&  N.  E.  Co.,  122  Ala.  172,  26  So.  335. 

55.  111. — Gage  v.  Commercial  Nat. 
Bank,  86  111.  371.  Minn.— M 'Geagh  v. 
Kordberg,  53  Minn.  235,  55  N.  W.  117. 
N.  Y. — Fromme  v.  Diavidow,  71  Misc. 
467,  128  N.  Y.  Supp.  745;  Stevenson 
V.  Brooks,  62  Misc.  489,  115  N.  Y. 
Supp.  118.  Tenn.— Nashville,  C.  &  St. 
L.  Ry.  Co.  V.  Foster,  10  Lea  351. 

fa]  But  where  the  ■waiver  is  in 
■writing  and  on  file  in  the  case  it  ap- 
jdies  to  all  issues  of  fact,  whether  then 
existing  or  raised  by  subsequent  plead- 
ings. Thompson  v.  King,  173  Mass. 
439,  53  N.  E.  910. 

56.  Hanchet  v.  Ives,  69  111.  App. 
83. 

57.  State  v.  Gilmore,  23  La.  Ann. 
606. 

[a]  Where  the  demand  for  a  jury 
(1)   should  have  been  made  in  the  an- 
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swer,  it  is  within  the  discretion  of 
the  court  to  grant  a  jury  trial  upon 
demand  in  an  amended  answer  and  if 
the  trial  is  thereby  unnecessarily  de- 
laved  it  will  be  denied.  Davis'  Heirs 
I.-  Prevost,  6  Mart.  N.  S.  (La.)  265. 
(2)  But  where  the  jury  is  discharged 
for  the  term  and  the  granting  of  a 
trial  by  jury  would  delay  the  trial  of 
the  cause  for  a  whole  term,  a  demand 
made  for  the  first  time  in  an  amended 
answer  will  be  denied.  Green  v.  Bon- 
durant,  7  Mart.  N.  S.   (La.)   229. 

58.  Ind. — Bevnon  r.  Brandywine  B, 
&  S.  C.  Tpk.  Co.,  39  Ind.  129;  Brown 
r.  State,  16  Ind.  496.  Ky.— Cravens 
V.  Gant,  2  Mon.  117.  Mich. — Bergman 
r.  Detroit,  102  Mich.  261,  60  N.  W. 
696.  Mo. — In  re  Essex  Ave.,  121  Mo. 
98,  25  S.  W.  891;  Vaughn  v.  Scade,  30 
Mo.  600.  N.  y.— Carman  v.  Newell,  1 
Denio  25.  S.  D. — Huron  v.  Carter,  5 
S.  D.  4,  57  N.  W.  947.  Va.— Roach 
r.  Blakey,  89  Va.  767,  17  S.  E.  228. 
Wis.— Rindskopf  v.  State,  34  Wis.  217; 
Millett  r.  Hayford,  1  Wis.  401. 

[a]    Verdict      by      Seven      Jurors. 

Where  under  a  statute  providing  that 
in  civil  actions  a  jury  shall  consist  of 
twelve  men  and  that  three-fourths  con- 
curring may  return  a  verdict,  the  par- 
ties stipulate  to  submit  the  cause  to 
a  jury  of  nine  men,  a  verdict  ren- 
dered by  seven  jurors  is  sufficient. 
Lohnes  v.  Baker,  156  Mo.  App.  397,  137 
S.  W.  282.  See  generally  the  title 
"Verdict." 

59.  Mitten  v.  Smock,  3  N.  J.  L. 
911. 

60.  Ind. — Beynon  v.  Brandywine  B. 
&  S.  C.  Tpk.  Co.,  39  Ind.  129;  Mitchell 
r.    Stephens,    23    Ind.    466;    Durham   V. 
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or  to  <i  frrpator"'  nnmbor  of  jurors  than  prospribod  hy  law,  gen- 
erally i!^  held  to  bo  a  waiver  of  any  objection  thereto,  thdugii  in  some 
jurisdictions  the  waiver  in  this  respect,  in  courts  of  general  juris- 
diction, must  be  express  and  appear  of  reeord."^  Where  a  party 
objects  to  a  trial  before  a  jury  of  less  than  twelve  men,  he  does  not 
waive  his  objection  by  proceeding  to  trial  before  a  jury  so  consti- 
tuted.«3 

(V.)  Withdrawal  of  Waiver.  —  Upon  waiving  a  jury  the  right  there- 
to cannot  bo  revived,"*  unlos«  the  court  in  its  discretion  grants  leave 
to  withdraw  the  waiver,'"''  which  will  ordinarily  be  done  where  no 
prejudice  will  result  thereby  to  the  adverse  party.*^" 

b.  In  Criminal  Cases.  — (I.)  Generally.  —  In  criminal  offenses  in 
which  the  right  to  trial  by  jury  existed  under  the  common  law  the 
defendant  ordinarily  cannot  waive  his  right  to  a  jury  trial."     Ac- 


Hudson,  4  Tnd.  501.  Minn.— Clague  f. 
Hodgson,  16  Minn.  329.  Wis.— Millett 
V.   Hayford,   1   Wis.  401. 

[a]  But  before  a  waiver  can  be  in- 
ferred, it  must  appear,  at  least,  that 
the  party  had  knowledge  of  the  fact, 
that  the  jury  was  defective  in  point 
of  numbers.  Cowles  c.  Buekman,  6 
Iowa   161. 

61.  Berry  v.  Kenney,  5  B.  Mon, 
(Ky.)  120;  Eoss  r.  Neal,  7  Mon.  (Ky.) 
407. 

62.  Gillespie  r.  Benson,  18  Cal.  409; 
Vaughn  v.  Seade,  30   Mo.   600. 

[a]  In  "all  trials  in  courts  of  rec- 
ord, it  is  tlie  constitutional  right  of 
a  party  to  demand  a  jury  of  twelve 
men;  and  .  .  .  if  no  exceptions  are 
taken  to  the  action  of  the  court  in 
proceeding  to  trial  with  a  less  num- 
ber, the  party  may  still  take  advan- 
tage of  the  error,  by  a  motion  in  ar- 
rest of  judgment.  The  defect  will  not 
be  considered  as  waived  or  consent  pre- 
sumed unless  entered  of  record." 
Scott  V.  Russell,  39  IMo.  407. 

63.  Eshelman  r.  Chicago,  E.  I.  & 
P.  E.  Co.,  67  Iowa  296,  25  N.  W. 
251. 

[a]  "The  defendant  objected  to 
the  jury  at  the  proper  time  because  of 
the  absence  of  one  juror.  But  the  ob- 
jection was  overruled.  It  was  not  then 
required  to  abandon  the  defense  of  the 
case,  but  was  authorized  to  contest  it 
even  before  an  unlawful  jury  and  to 
insist  ujion  all  objections  arising  upon 
the  trial."  Eshelman  r.  Chicago,  R.  I. 
&  P.  Ey.  Co..  67  Iowa  290,  25  N.  W. 
251. 

64.  See   cases   following. 

[a]  Having  waived  a  jury  before 
the   commeucemeot   of   the    trial,    the 


right  to  trial  by  jury  cannot  be  in- 
voked by  way  of  objection  to  the 
evidence  on  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient 
to  give  the  court  equitable  jurisdiction 
and  thus  deprive  defendant  of  trial 
bv  jurv.  Glass  r.  Templeton,  184  Mo, 
App.  532,  170  S.  W.  665. 

65.  Ferrea  v.  Chabot,  121  Cal.  233, 
53  Pac.  689;  Hartford  Fire  Ins.  Co. 
r.  Eedding,  47  Fla.  228,  37  So.  62, 
110  Am.  "^t.  Rep.  118,  67  L.  E.  A. 
518. 

66.  Wittenberg  v.  Onsgard,  78  Minn. 
342,  81  N.  W.  14,  47  L.  E.  A.  141. 

[a]  As  "a  general  rule,  a  party 
should  be  relieved  from  a  stipulation 
waiving  a  jury,  where  the  same  can 
be  done  without  injury  to  the  other 
side,  and  without  disarranging  the  or- 
derly conduct  of  the  business  of  the 
court."  Ferrea  r.  Chabot,  121  Cal. 
233,  53  Pac.  689.  1092. 

67.  U.  S.— United  States  r.  Taylor. 
11  Fed.  470.  Ark.— Bond  v.  State,  17 
Ark.  290;  Wilson  r.  State,  16  Ark. 
601.  Conn.— State  v.  Maine,  27  Conn. 
281.  111.— Paulsen  r.  People,  195  111. 
507,  63  N.  E.  144;  Brewster  r.  People, 
183  111.  143,  55  N.  E.  640;  Morgan  r. 
I'eople,  136  111.  161,  26  N.  E.  651; 
Harris  r.  People,  128  111.  585,  21  N.  E. 
563,  15  Am.  St.  Eep.  153.  la.— State 
r.  Eea,  126  Iowa  65,  101  N.  W.  507; 
State  r.  Douglass,  96  Iowa  308,  65 
N.  W.  151;  State  r.  Carman,  63  Iowa 
i:?0,  18  N.  W.  691,  50  Am.  Rep.  741. 
Kan.— State  r.  Simons.  61  Kan.  752,  60 
Pac.  1052.  La.— State  r.  Thompson, 
104  La.  167,  28  So.  882.  Mich.— Swart 
r.  Kimball,  43  Mich.  443,  5  N.  W.  635; 
People  r.  Smith.  9  Mich.  193.  Neb. 
Michaelsoii  r.  Beemer,  72  Neb.  761,  10] 
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cordino'ly,  a  defendant  eharged  with  an  offense  which  can  be  prosecuted 
only  by  indictment,''^  or  which  involves  the  possible  infliction  of  a 
long  term   of  imprisonment,'"'^  or  other  severe  punishment/"  has  no 


N.  W.  1007;  Arnold  r.  State,  38  Neb. 
752,  57  N.  W.  378.  N.  C— State  v. 
Rogers,  162  N.  C.  656,  78  S.  E.  293, 
46  L.  R.  A.  (N.  S.)  38.  Ohio.— Wil- 
liams V.  State,  12  Ohio  St.  622.  Okla. 
In  re  McQuown,  19  OlUa.  347,  91  Pac. 
689,  11  L.  R.  A.  (N.  S.)  1136.  Tex. 
Davis  r.  State,  64  Tex.  Crim.  8,  141 
S.  W.  264;  Jones  V.  State,  52  Tex. 
Crim.  303,  106  S.  W.  345,  124  Am. 
St.  Rep.  1097.  Va.— Ford  v.  Com.,  82 
Va.  553;  Mays  r.  Com.,  82  Va.  550. 
Wis. — State  v.  Lockwood,  43  Wis.  403. 

[a]  A  defendant  cannot  by  a 
waiver  of  trial  by  jury  "confer  juris- 
diction to  try  him  upon  a  tribunal 
which  has  no  such  jurisdiction  by  law. 
Jurisdiction  of  the  subject-matter  must 
always  be  derived  from  the  law  and 
not  from  the  consent  of  the  parties. 
.  ,  .  For  the  trial  of  felonies  the 
judge  alone  is  not  the  court.  The  ju- 
dicial functions  brought  into  exercise 
in  such  trials  are  parceled  out  between 
him  and  the  jury."  Harris  v.  Peo- 
ple, 128  111.  585,  21  N.  E.  563,  15  Am. 
St.  Rep.  153.  To  the  same  effect, 
Michaelson  v.  Beemer,  72  Neb.  761,  101 
N.   W.   1007. 

[b]  A  statute  providing  that  an 
issue  of  fact  in  criminal  cases  must 
be  tried  by  a  jury  excludes  "the  juris- 
diction of  the  court  without  a  jury  to 
try  such  issue.  The  question  presented 
is  not  as  to  the  waiver  of  a  mere 
statutory  privilege,  but  an  imperati\e 
provision  based  .  .  .  upon  the  sound- 
est conception  of  public  policy.  Life 
and  liberty  are  too  sacred  to  be  placed 
at  the  disposal  of  any  one  man,  and 
always  will  be,  so  long  as  man  is 
fallible.  The  innocent  person,  unduly 
influenced  by  his  consciousness  of  in- 
nocence and  placing  undue  confidence 
in  his  evidence,  would,  when  charged 
■with  crime,  be  the  one  most  easily 
induced  to  waive  his  safeguards.  There 
is  no  resemblance  between  such  a  case 
and  that  of  a  person  pleading  guilty. 
In  the  latter  case  there  is  no  trial, 
but  mere  judgment  upon  the  plea." 
State  V.  Carman,  63  Iowa  130,  18  N.  W. 
691,   50   Am.  Rep.   741. 

fc]  As  to  Place  of  Trial.— But  a 
defendant  may  waive  his  right  to  be 
tried  by   a  jury  in  the   county  or   dis- 
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trict  in  which  the  offense  is  alleged 
to  have  been  committed.  State  v.  Pot- 
ter, 16  Kan.  80.  To  the  same  effect, 
Oborn  v.  State,  143  Wis.  249,  126  N. 
W.  737,  31  L.   R.  A.    (N.  S.)   966. 

[d]  The  "legislature  .  .  .  may 
authorize  a  waiver  of  a  jury  trial  by 
a  person  accused  of  crime,  and  where 
such  authority  has  been  conferred,  a 
defendant  who  consents  to  be  tried  by 
the  court  cannot  afterwards  complain 
on  the  ground  that  he  was  not  tried 
by  a  jury.  But  in  the  absence  of  such 
authority  the  court  has  no  jurisdiction 
to  try  the  accused  on  a  plea  of  not 
guilty,  otherwise  than  by  jury;  and 
consent  cannot  give  jurisdiction." 
Mays   V.  Com.,  82  Va.  550. 

68.  Ark.— Bond  v.  State,  17  Ark. 
290.  111.— Paulsen  v.  People,  195  111. 
507,  63  N.  E.  144.  Wis.— State  v. 
Lockwood,  43  Wis.  403. 

fa]  "Trial  by  jury  in  cases  of 
felony  is  in  the  highest  sense  an  in- 
stitution of  public  policy.  It  was  not 
ordained  solely,  nor  even  in  its  largest 
purpose,  for  the  advantage  of  the  ac- 
cused. The  state  is  interested  in  the 
lives  and  liberties  of  its  citizens.  .  .  . 
In  order  that  its  humane  and  gracious, 
as  well  as  its  punitory  policy  may  be 
effectuated,  it  has  ordained  the  insti- 
tution of  a  trial  by  jury,  not  merely 
as  a  matter  of  favor  to  an  accused, 
but  that  through  the  guaranty  of  right 
to  him  its  considerate  care  for  the 
lives  and  liberties  of  its  citizens  may 
be  exercised.  A  statutory  or  even  con- 
stitutional provision  by  which  rights 
in  the  nature  of  mere  privileges  are 
guaranteed  may  be  waived,  but  not  so 
constitutional  provisions  prompted  by 
high  motives  of  public  policy,  and 
which  are,  therefore,  of  concern  to  the 
social  whole.  These  are  inviolate 
against  an  improvident  renunciation  by 
the  individual  concerned,  as  well  as 
against  an  assault  by  the  state  itself." 
State  V.  Simon-s,  6l"  Kan.  752,  60  Pac. 
1052. 

69.  Low  V.  United  States,  169  Fed. 
86,  94  C.  C.  A.  1. 

70.  State  v.  Jackson,  106  La.  189, 
30  So.  309;  State  V.  Thompson,  104  La. 
167.  28  So.  882. 
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right  to  waive  trial  by  jury.  And  some  statutes  expressly  prohibit 
a  defendant  in  a  felony  case"  or  capital  case"  to  waive  a  trial  by 
jury.  But  where  the  right  to  trial  by  jury  did  not  obtain  prior  to 
the  adoption  of  the  constitution  a  trial  by  jury  may  be  waived  by 
the  defendant  in  a  criminal  action."  Hence,  the  right  of  a  defendant 
in  a  misdemeanor  case  to  waive  his  riglit  to  trial  l)y  jury  is  generally 
recognized  by  the  statutes.^*     A  statute  authorizing  a  waiver  should 


71.  State  r.  Simons,  61  Kan.  752,  GO 
Pac.  1052. 

[a]  In  California  a  jury  cannot  be 
■waived  in  felony  cases  pursuant  to  a 
constitutional  provision.  In  re  Fife, 
110   Cal.  8,  42  Pac.  299. 

72.  Wartner   f.    State,   102    Ind.   51, 

1  N.  E.  65. 

73.  U.  S.— Schick  v.  United  States, 
195  U.  S.  65,  24  Sup.  Ct.  826,  49  L. 
ed.  99.  La.— State  v.  White,  33  La. 
Ann.  1218.  Mo.— State  r.  Mansfield,  41 
Mo.  470;  Neales  v.  State,  10  Mo.  498. 
P.  R.— People  V.  Sutton,  17  Porto  Rico 
o27.  Tenn. — Metzner  v.  Stale,  128 
Tenn.  45,   157  S.  W.   69. 

But  see  State  v.  Tucker,  96  Iowa 
£76,   65   N.   W.   152. 

[a]  Under  the  federal  constitution 
a  jury  cannot  be  waived  except  in 
eases 'of  "petty  offenses."  If  "the 
offense  for  which  the  defendants  were 
tried  amounts  to  a  crime,  as  distin- 
guished from  a  'petty  offense,'  it  could 
...  be  tried  only  by  a  Jury;  and, 
if  not  so  tried,  the  judgment  would 
be  a  nullity  and  require  reversal.  On 
the  other  hand,  if  the  offense  is  mere- 
ly a  'petty  offense,'  the  trial  under 
waiver  of  jury  would  amount  to  an 
arbitration  as  to  the  questions  of  fact 
involved;  and  it  would  result  that  the 
court's  conclusions  of  fact  could  not 
be  reviewed  here,  and  we  would  have 
no  power  to  inquire  into  the  sufficiency 
of  the  evidence  to  support  the  convic- 
tion, nor  any  question  of  law  arising 
out  of  or  upon  the  evidence."  Frank 
f.  United  States,  192  Fed.  864,  113 
C.  C.  A.  188. 

74.  U.  S. — Hallinger  v.  Davis,  146 
U.  S.  314,  13  Sup.  Ct.  105,  36  L.  ed. 
986.  Ala.— McClellan  r.  State,  118  Ala. 
122,  23  So.  732;  Connelly  r.  State,  60 
Ala.  89,  31  Am.  Rep.  34;  Ireland  r. 
State,  11  Ala.  App.  155,  65  So.  443. 
Ark.— Warwick    v.   State,   47   Ark.   568, 

2  S.  W.  335.  Conn.— State  i\  Wordeii, 
46  Conn.  349,  33  Am.  Rep.  27.  Ga. 
Moore  r.  State,  124  Ga.  30,  52  S.  E. 
81;    Hollis   V.   State,    118    Ga.    760,    45 


y.  E.  617;  Logan  v.  State,  86  Ga. 
266,  12  S.  E.  406.  HI.- Brewster  f. 
People,  183  111.  143,  55  N.  E.  640; 
Ilamel  v.  People,  97  111.  App.  527; 
Austin  V.  People,  63  111.  App.  298.  Ind. 
Murphy  v.  State,  97  Ind.  579.  Kan. 
State  V.  Wells,  69  Kan.  792,  77  Pac. 
547.  La. — State  r.  Robinson,  43  La. 
Ann.  383,  8  So.  937;  State  r.  White, 
33  La.  Ann.  1218.  Md.  —  League  r. 
State,  36  Md.  257.  Mo.— State  v. 
Bockstruck,  136  Mo.  33.5,  38  S.  W.  317; 
State  V.  Larger,  45  Mo.  510;  State  f. 
Wiley,  82  Mo.  App.  61.  Neb.— Grimes 
r.  State,  88  Neb.  848,  130  N.  W.  760. 
N.  H.— State  r.  Almy,  67  N.  H.  274, 
2S  Atl.  372,  22  L.  R:  A.  744.  N.  J. 
Edwards  r.  State,  45  N.  J.  L.  419.  Pa. 
Lavery  v.  Com.,  101  Pa.  560.  P.  R. 
People  r.  Sutton,  17  Porto  Rico  327. 
Tenn. — Metzner  r.  State^  128  Tenn.  45, 
157  S.  W.  69.  Tex.— Langbein  r.  State, 
37  Tex.  162;  Mac  key  v.  State,  68  Tex. 
Crim.  539,  151  S.  W.  802;  Otto  f. 
Slate  (Tex.  Crim.),  87  S.  W.  698. 
W.  Va.— State  r.  Alderton,  50  W.  Va. 
]01,  40  S.  E.  350;  State  r.  Griggs,  34 
W.  Ya.  7S,  11  S.  E.  740. 

fa]  Where  the  indictment  charges  a 
felony,  but  the  state's  attorney  joins 
with  the  defendant  in  a  consent  that 
a  jury  be  waived  and  the  cause  tried 
by  the.  court,  the  state's  attorney  will 
be  deemed  to  have  consented  to  re- 
duce the  charge  to  a  misdemeanor. 
Dallman   r.  People,  113  Til.  App.  507. 

[b]  Pimishment  Limited.  —  But 
where  the  constitution  confers  upon  a 
jury  the  exclusive  right  to  assess  a 
fine  in  excess  of  $50,  the  waiver  of 
a  jury  trial  by  defendant  in  a  mis- 
demeanor case  does  not  give  the  court 
the  power  to  inflict  a  fine  exceeding 
that  amount.  Metzner  v.  State,  12S 
Tenn.   45,   157   S.   W.  69. 

[c]  The  fact  that  upon  a  second 
conviction  of  I'otit  larceny  a  person  is 
]iunished  by  imprisonment  in  the  peni- 
tentiary has  no  bearing  upon  the 
right  of  a  defendant  charged  for  the 
first    time    with    such    crime    to    waive 
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he  strictly  construed,  however,  and  not  extended  beyond  its  express 
terms."' 

But  in  some  jurisdictions  the  right  to  trial  by  jury  may  be  waived 
by  the  defendant  in  all  criminal  casesJ®  And  the  rule  that  a  defendant 
in  a  criminal  case  in  which  the  right  to  trial  by  jury  is  secured  by 
the  constitution  cannot  waive  such  right  does  not  apply  to  pleas  of 
guilty,"  even  though  the  statute  provides  for  an  examination  of  wnt- 
nesses  after  the  plea  of  guilty  to  ascertain  the  degree  of  the  crime/^ 


a  jury.  "Surely  one  cannot  be  heard 
to  claim  a  legal  benefit  because  he 
may  some  time  in  the  future  commit 
the  same  kind  of  an  offense  again." 
People   r.  Cohen,  171  111.  App.  612, 

[d]  A  minor  may  avail  himself  of 
the  privilege  to  vraive  a  jury  "and  in 
case  he  should  see  fit  to  do  so,  be 
bound  thereby.  .  .  .  The  procedure  in 
criminal  cases  is  the  same  whether  the 
accused  is  an  adult  or  a  minor."  Peo- 
ple V.  McDonald,  178  111.  App.  159. 
But  see  supra,  II,  F,  4,  a,  (I). 

75.  Wartner  r.  State,  102  Ind.  51, 
1  N.  E.  65,  a  statute  authorizing  a 
waiver  of  a  jury  does  not  authorize  a 
waiver  of  the  full  number  of  jurors 
if  the  case  is  tried  by  jury. 

76.  Belt  V.  United  States,  4  App, 
Cas.  (D.  C.)  25;  State  r.  Woodling,  53 
Minn.  142,  54  N.  W.  1068. 

[a]  And  if  "a  defendant  in  a 
criminal  case  is  without  power  under 
the  constitution  to  waive  a  trial  by 
jury,  it  would,  be  prohibitory  in  all 
cases,  for  clearly  the  legislature  could 
not  violate  the  constitution  by  simply 
creating  a  different  court,  and  if  a 
defendant  cannot  waive  a  trial  by 
jury,  no  legislation  could  confer  upon 
him  that  power.  .  ,  ,  We  are  of  opin- 
ion that  ...  a  defendant  who  has 
been  indicted  for  a  crime  may  waive 
his  right  to  a  jury  trial  and  consent 
that  the  facts  may  be  determined  by 
a  court,  which  has  jurisdiction  over 
the  trial  and  punishment  of  the  crime 
described  in  the  indictment."  State 
V.  Stevens,  84  N.  J,  L,  561,  87  Atl. 
118. 

fb]  A  statute  authorizing  a  ■waiver 
is  not  unconstitutional.  Belt  v.  United 
States,  4  App.  Cas.   (D.  C.)  25. 

[e]  Struck  Jury. — Where  under  a 
statute  a  struck  jury  is  demandable  by 
either  the  defendant  or  the  state,  this 
right  may  be  waived  by  the  parties 
for  whose  benefit  the  statute  was  en- 
acted. Whitehead  r.  State,  10  Ohio  St, 
449. 
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77.  U.  S.— West  V.  Gammon,  98  Fed, 
426,  39  C.  C.  A,  271,  Cal.— People  v. 
Lennox,  67  Cal.  113,  7  Pac.  260.  Idaho. 
In  re  Dawson,  20  Idaho  178,  117  Pac. 
696,  35  L.  R.  A.  (N.  S.)  1146.  Neb. 
McCarty  v.  Hopkins,  61  Neb,  550,  85 
N.  W.  540,  N.  H.— State  v.  Almy,  67 
N,  H.  274,  28  Atl.  372,  22  L,  R,  A, 
744,  Wyo,— Hollibaugh  v.  Hehn,  13 
Wyo.  269,  79  Pac.  1044. 

[a]  Refusal  To  Plead, — Where  a  de- 
fendant after  overruling  of  his  demur- 
rer to  the  indictment  refuses  to  plead 
further,  there  is  no  issue  triable  by 
a  jury,  and  the  judgment  is  not  er- 
roneous on  the  ground  that  defendant 
had  no  right  to  waive  a  trial  by  jury, 
"When  a  defendant  demurs  generally 
to  an  indictment,  he  admits  all  the 
facts  alleged  against  him  and  rests  his 
defense  on  the  judgment  of  the  court 
whether  those  facts  as  pleaded  con- 
stitute the  crime  charged.  The  plain- 
tiff in  error,  by  his  demurrer  to  the 
indictment,  declared  in  effect  that  he 
was  guilty  of  the  offense  charged.  ,  .  . 
After  the  demurrer  was  overruled,  he 
had  his  right  either  to  plead  over  or 
to  stand  on  his  demurrer,  and  thereby 
continue  in  the  attitude  of  admitting 
to  the  court  that  he  was  guilty  of 
committing  the  acts  which  were 
charged  against  him.  He  chose  the 
latter  course."  Summers  v.  United 
States,  204  Fed.  976,  123  C.  C.  A,  298, 

78,  Craig  i\  State,  49  Ohio  St.  415, 
30  N.  E.  1120,  16  L.  R.  A.  358. 

fa]  "The  proceeding  to  determine 
the  degree  of  the  crime  of  murder  after 
a  plea  of  guilty  is  not  a  trial.  No 
issue  was  joined  upon  which  there 
could  be  a  trial.  There  is  no  provision 
of  the  constitution  or  of  any  statute 
which  prevents  a  defendant  from  plead- 
ing guilty  instead  of  having  a  trial 
by  jury.  If  he  elects  to  plead  guilty 
to  the  indictment,  the  provision  of  the 
statute  for  determining  the  degree  of 
the  guilt,  for  the  purpose  of  fixing  the 
punishment,   does   not    deprive   him   of 
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(II.)  Mode  of  Waiver.  —  Under  somo  statutOi5  a  jury  trial  in  a  crim- 
inal (T.st  cjin  l)('  waived  (»nly  by  a  formal  waiver  in  writinj^."  In  other 
jnrisdietions  no  partieidar  form  of  waiver  is  required,*"  and  the 
failure  of  a  defendant  in  a  ease  in  which  a  jury  may  be  waived,  to 
make  a  timely  demand  for  a  trial  by  jury,  constitutes  a  waiver 
thereof.^^  But  it  has  been  held  that  a  statute  requiring  a  waiver 
before  a  jury  may  be  dispensed  with,  requires  some  affirmative  action 
by  the  defendant  other  than  a  mere  failure  to  demand  a  jury.'-  A 
defendant  interposing  a  demurrer  to  an  indictment  does  not  thereby 
waive  his  right  to  trial  by  jury.^^ 

(III.)  Effect  of  Waiver. —  A  waiver  of  trial  by  jury  in  criminal 
cases  ordinarily  applies  only  to  the  particular  trial  at  which   it   is 


any   right    of   trial   by   .iury."     People 
v.  Noll,  i-'O  Cal.  IC-i. 

[b]  Where  Jury  Fixes  Punishment. 
But  where  the  statute  expressly  p'"- 
vides  that  a  defendant  charged  with 
a  felony  and  pleading  guilty  shall  bo 
punished  "in  the  discretion  of  the 
jury,"  the  defendant  is  not  authorized 
to  consent  to  waive  an  assessment  of 
punishment  bv  a  jurv.  Wartuer  V. 
State,  102  Ind'.  51,  1  N.  E.  65. 

79.  Ga.— Wadkins  r.  State,  127  Ga. 
45,  56  S.  E.  74.  111.— Swan  v.  Mul- 
herin,  67  111.  App.  77.  Ohio.— Ickes 
r.  State,  6.S  Ohio  St.  549,  59  N.  E. 
233. 

[a]  Where  the  defendai/^  wrote  his 
waiver  on  a  printeil  form  oontainr/ig 
the  words:  "puts  himself  upon  the 
country,"  these  words  are  surplusage 
and  the  waiver  is  valid.  Logan  v. 
State,  86  Ga.  266,  12  S.  E.  406. 

80.  People  v.  Weeks,  99  Mich.  86, 
57  N.  W.  1091;  State  v.  Larger,  45 
Mo.  510. 

[a]  But  a  waiver  made  by  defend- 
ant's attorney  without  being  consulted 
is  not  suflicient  even  though  defendant 
was  present  in  court.  Brown  V.  State, 
16   Ind.   496. 

81.  Ala.— Eed  r.  State,  167  Ala.  96, 
52  So.  885;  Stafford  r.  State,  154  Ala. 
71,  45  So.  673:  ^Merriweather  r.  State, 
153  Ala.  52,  45  So.  420;  McClellan  r. 
State,  118  Ala.  122,  23  So.  732;  Wren 
V.  State,  70  Ala.  1;  Ireland  r.  State, 
11  Ala.  App.  155,  65  So.  443.  la. 
State  r.  Til,  74  Iowa  441,  38  N.  W. 
143.  Mo. — State  ex  inf.  Major  r. 
Arkansas  Lumber  Co.,  260  Mo.  212,  169 
S.  W.  145;  State  r.  Wilev,  82  ^Mo. 
App.  61.  N.  J.— State  r.  Mills.  39  N. 
J.  L.  587.  N.  Y.— People  r.  Halwig, 
41    Misc.    227,    84    N.    Y.     Supp.     221; 


People  r.  Cook,  45  Hun  34.  S.  C. 
Clinton  r.  Leake,  71  S.  C.  22,  50  S.  K. 
541;  State  r.  Mays,  24  S.  C.  190. 
Wash. — State  r.  Packenham,  40  Wash. 
403,  82  Pac.  597.  Wis.— State  v.  Clark, 
67  Wis.  229,  30  X.  W.  122. 

[a]  Under  a  statute  authorizing  the 
trial  of  misdemeanors  by  the  judge 
without  the  intervention  of  a  jury,  un- 
less the  defendant  in  writing  demands 
a  trial  by  jury,  a  defendant  neglect- 
ing to  make  such  deman<l  of  his  own 
volition  waives  a  jury  and  he  cannot 
afterwards  claim  the  right  to  trial  by 
jurv.  McClellan  r.  State,  118  Ala.  122, 
2Z  So.  732. 

82.  Simmons  v.  State,  75  Ohio  St. 
■^46.  79   N    E.  555. 

faj  Kftlence  Insufficient. — Where  the 
statute  provides  that  all  issues  of  fact 
in  a  criminal  case  shall  be  tried  by 
a  jury  but  that  the  defendant  and 
prosecuting  attorney  with  the  assent 
of  the  court  may  submit  tke  trial,  of 
misdemeanors  to  the  court,  the  mere 
silence  of  defendant  does  not  author- 
ize the  court  to  try  the  case  with- 
out the  intervention  of  a  jurv.  Sfate 
r.  McAnallv,  147  Mo.  App.  130,  125 
S.  W.  1174. 

[bl  Statute  as  to  Civil  Cases  In- 
applicable.— And  under  a  statute  de- 
claring that  a  trial  by  jury  shall  be 
deemed  waived  "in  all  civil  actions" 
unless  demanded  in  the  manner  pre- 
scribed by  law,  it  is  manifest  that 
such  statiite  "in  its  application  to 
criminal  cases  does  not  authorize  any 
implied  waiver  of  a  jury  from  the 
silence  of  a  defendant,  or  his  mere 
failure  to  demand  a  jury."  Ward  f. 
People,  30  Mich.  116. 

83.  State  i".  Bardin,  64  S.  C.  206,  41 
S.  E.  959. 
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mader'*  and  upon  retrial  of  a  cause  a  party,  notwithstanding  his 
wniver  of  a  trial  by  jury  on  a  former  trial  is  entitled  to  a  jury.*^ 

(IV.)  Withdrawal  of  Waiver.  —  Where  a  jury  may  be  waived  in  a 
criminal  case,  a  defendant  ordinarily  cannot  subsequently  retract  his 
waiver.®*'  But  the  court  may  permit  the  defendant  to  withdraw  his 
waiver  of  trial  by  jury  provided  that  a  timely  application  is  made 
therefor."  And  in  some  cases  it  is  held  that  the  statutes  authorizing 
a  waiver  of  trial  by  jury  in  criminal  cases  are  merely  declaratory  and 
that  the  court  notwithstanding  a  waiver  may  call  a  jury.^^ 

(V.)  Record  of  Waiver. —  Where  the  record  in  a  criminal  case  is 
silent  as  to  a  waiver  of  trial  by  jury,  assent  to  the  submission  of  the 
cause  to  the  court  without  a  jury  will  be  assumed,®^  though  it  has 
been  held  to  the  contrary,  that  a  waiver  must  affirmatively  appear.^" 

(VI,)  Number  of  Jurors.  —  The  question  of  the  right  to  waive  a  trial 
by  jury  has  most  frequently  arisen  where  a  defendant  to  a  criminal 
prosecution  has  waived  a  trial  by  a  full  panel  and  has  consented  to 
be  tried  by  a  smaller  number  of  jurors  than  provided  by  law.^'     In 


84.  Town  of  Carthage  v.  Buckner,  8 
111.    App.    152. 

[a]  A  waiver  of  trial  by  3ury  m 
a  criminal  action  "is  a  renunciation 
of  a  valuable  constitutional  right  and 
must  be  strictly  construed.  It  may 
well  be  supposed,  that  a  defendant 
would  be  perfectly  willing  for  a  par- 
ticular judge  to  try  him,  when  he 
would  not  risk  his  successor;  or,  that 
he  would  be  willing  to  be  tried  the 
frst  time  by  a  judge,  when  he  would 
not  submit  to  a  second  trial  by  the 
same  judge  after  such  officer  had  con- 
victed him."  Cross  v.  State,  78  Ala. 
430. 

85.  Ga.— Brown  v.  State,  89  Ga.  340, 
1,5  S  E.  462.  111.— Town  of  Carthage 
V.  Buckner,  8  111.  App.  152.  Tenn. 
Worthington  V.  Nashville,  C.  &  St.  L. 
Ey.,    114    Tenn.    177,    86    S.    W.    307. 

Compare  supra,   II,  F,  4,  a. 

[a]  Compare  State  v.  Touchet,  33 
La.  Ann.  1154,  where  it  is  held  that 
a  waiver  by  defendant  "of  jury  as 
to  the  first  trial  may  be  presumed  to 
continue  as  to  the  new  trial,  unless 
timely  application  be  made  to  revoke 
the  same." 

86.  State  v.  Bannock,  53  Minn.  419, 
55  N.  W.  558. 

87.  Cain  v.  State,  102  Ga.  610,  29 
S.   E.  426. 

fa]  Where  defendant  before  any 
testimony  is  taken  upon  the  trial,  de- 
mands a  jury,  it  is  error  to  refuse  a 
trial  by  jury  on  the  ground  that  de- 
fendant when  arraigned  waived  a  trial 
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bv  jury.      People  v.  Molinet,  13  Misc. 
301,  34  N.  Y.  Supp.   1114. 

88.  Ickes  V.  State,  63  Ohio  St.  549, 
59  N.  E.  233. 

[a]  Compelling  Trial  by  Jury. — But 
under  a  statute  providing  that  all 
criminal  cases  in  the  city  court  shall 
be  tried  by  the  judge  thereof  without 
a  jury,  except  when  the  accused  in 
writing  shall  demand  a  jury,  it  is 
■error  to  compel  defendant  to  be  tried 
by  a  jury  where  no  demand  therefor 
is  made  by  him.  Wadkins  v.  State,  127 
Ga.  45,  56  S.  E.  74. 

89.  State  v.  Finley,  162  Mo.  App. 
134,  144  S.  W.  120;  State  V.  Wiley,  82 
Mo.  App.  61. 

[a]  "In  misdemeanor  cases,  the 
statute  does  not  require  any  express 
waiver  of  a  jury  in  order  to  authorize 
a  trial  by  the  court.  .  .  .  It  is  not 
required  that  such  submission  shall  be 
entered  on  the  minutes,  or  that  it  shall 
ill  any  manner  become  a  matter  of 
record.  It  is  not  to  be  presumed, 
therefore,  from  the  silence  of  the  rec- 
ord that  the  court  proceeded  irregular- 
ly and  without  authority."  State  V. 
Larger,  45  Mo.  510. 

90.  People  v.  Mallon,  39  How.  Pr. 
(N.  Y.)  454.  See  Warwick  v.  State, 
47  Ark.  568,  2  S.  W.  335.  Compare 
supra,  II,  F,  4,  b,  (II). 

91.  Harris  r.  People,  128  HI  585,  21 
N.  E.  563,  15  Am.  St.  Eep.  IS'".. 

As  to  right  to  -waive  a  jury,  see 
supra,  II,  F,  4,  b,  (I). 
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some  jurisdictions  it  has  been  held  that  a  jury  in  a  criminal  action 
must  within  the  nioaninp:  of  the  constitution  consist  of  twelve  men 
and  that  the  defendant  cannot  consent  to  a  trial  by  a  jury  of  a  less 
number  of  men,'*-  while  in  others  the  right  to  waive  a  trial  by  jury 
is  deemed  to  carry  with  it  the  right  to  agree  to  a  trial  by  a  jury  com- 
posed of  less  than  twelve  men."^  Hence,  in  a  number  of  jurisdictions 
a  defendant  in  a  misdemeanor  case  may  waive  a  trial  by  a  eommon-law 
jury  and  consent  to  a  less  number  of  jurors.^*     Generally  in  felony 


92,  Ala— Bell  v.  State,  44  Ala.  393. 
Cal.— People  r.  O'Neil,  48  Cal.  257. 
Ind. — Moore  v.  State,  72  Ind.  358;  Al- 
len f.  State,  54  Ind.  461;  Jackson  v. 
State,  6  Blackf.  461.  Mich.— Hill  r. 
People,  16  Mich.  351.  N.  Y.— Cancemi 
V.  People,  18  N.  Y.  12S,  7  Abb.  Pr. 
271.  N.  C— State  v.  Scruggs,  115  N. 
C.  805,  20  S.  E.  720. 

[a]  Verdict  of  Twelve.- The  "fact 
that  the  jury  .  .  .  had  the  required 
number  of  twelve  up  to  the  stage  in 
the  trial  when  the  cause  was  to  be 
submitted  to  them  under  the  instruc- 
tions of  the  court  cannot  operate  to 
satisfy  the  constitutional  demand.  .  .  . 
Without  the  verdict  of  a  jury  of  twelve 
it  cannot  be  said  to  be  a  verdict  of 
the  jury  required  by  the  constitution. 
Such  a'  verdict  is  illegal  and  insuffi- 
cient to  support  a  judgment."  Jen- 
nings V.  State,  134  Wis.  307,  114  N.  W. 
492,   14  L.  K.  A.   (N.  S.)    862. 

[b]  Where  the  trial  of  one  accused 
of  an  infamous  crime  though  not  a 
felony  commences  before  a  jury  of 
twelve  men,  the  defendant  cannot 
thereafter  consent  to  two  jurors  being 
excused  and  to  abide  by  the  verdict 
of  the  remaining  ten  jurors.  Dickin- 
son 1-.  United  States,  159  Fed.  801,  86 
C.   C.  A.   625. 

[c]  Not-withstanding  a  defendant 
has  the  right  to  waive  a  jury  trial, 
he  cannot  consent  to  l)e  tried  by  a 
less  number  of  jurors  than  provided  by 
law,  as  by  s^^  doing  he  consents  to 
the  creation  of  a  tribunal  not  known 
to  the  law  for  the  determination  of 
his  guilt.  People  r.  Bent,  136  N.  Y. 
Supp.  276. 

93.  la. — State  r.  Grossheini,  79  Iowa 
75,  44  N.  W.  541.  Minn.— State  r. 
Sackett,  39  Minn.  69,  38  N.  W.  773. 
Pa.— Com.  r.  Sweet,  4  Pa.  Dist.  136. 
Tex. — Schulman  r.  State  (Tex.  Crim.), 
173  S.  W.  1195;  Mackey  i".  State  (Tex. 
Crim.),  151  S.  W.  802. 

[a]  Conceding  that  a  jury  contem- 
plated  by    the    constitutional   provision 


should  consist  of  twelve  persons  the 
"question  for  determination  is  wheth- 
er a  defendant  in  a  criminal  action, 
with  the  consent  of  the  state  and 
cc'urt,  can  waive  the  .  .  .  constitu- 
tional provision  and  is  bound  thereby. 
The  first  impression  would  be,  we 
think,  that  a  constitutional  provision 
could  be  waived  as  well  as  a  statute. 
Both,  in  this  respect,  have  equal  force 
and  were  enacted  for  the  benefit  and 
protection  of  persons  charged  with 
crime.  If  one  can  be  waived,  why 
not  the  other?  A  conviction  can  only 
be  legally  obtained  in  a  criminal  action 
upon  competent  evi<lence;  yet,  if  the 
defendant  fails  at  the  jiroper  time  to 
object  to  such  as  is  incompetent,  he 
cannot  afterwards  do  so.  He  has  a 
constitutional  right  to  a  speedy  trial 
and  yet  he  may  waive  this  provision 
by  obtaining  a  continuance.  A  plea 
of  guilty  ordinarily  dispenses  with  a 
jury  trial  and  it  is  thereby  waived. 
.  .  .  So  in  the  case  at  bar.  The 
defendant  may  have  consented  to 
be  tried  by  eleven  jurors  because  his 
witnesses  were  then  present;  and  he 
might  not  be  able  to  get  them  again, 
or  that  it  was  best  be  should  be  tried 
by  the  jury  as  thus  constituted.  Why 
should  he  not  be  permitted  to  do  so? 
.  .  .  The  right  to  dispense  with  one 
or  more  jurors  cannot  be  exercised 
without  the  consent  of  the  court  and 
state  and  it  may  safely  ...  be  left 
to  them  as  to  when  or  to  what  extent 
it  mav  be  exercised."  State  r.  Kauf- 
man, 51  Iowa  578,  2  N.  W.  275,  33  Am. 
Kep.   148. 

[b]  Under  a  statute  providing  for 
a  waiver  of  trial  by  jury,  a  defendant 
may  waive  the  legal  number  of  jur- 
ors. Territory  r.  Soga,  20  Haw.  71. 
But  see  contra,  Wartner  v.  State,  102 
Ind.   51,   1   N.  E.  65. 

94.  U.  S.— United  States  r.  Shaw, 
59  Fed.  110.  Ark.— Warwick  r.  ytate, 
47  Ark.  568,  2  S.  W.  335;  State  i.  Cox, 
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cases  the  right  to  a  trial  by  a  jury  consisting  of  twelve  men  cannot 
be  Avaivcd.'^^ 

G.      DeXTM.    or    i:\IPAIRMENT    OP   RlGHT   BY   ACTION   OF    C0URT.^° 1. 

Rmes  of  Court.  —  While  courts  may  make  reasonable  rules  regu- 
lating the  exercise  of  the  right  to  trial  by  jury  and  refuse  a  de- 
mand for  a  jury  in  case  of  failure  to  comply  therewith, ^^  such  rules 


8  Ark.  436.  111.— People  v.  McDonald, 
178  111.  App.  159;  Jacobs  v.  People,  117 
111.  App.  195.  la. — State  v.  Grossheim, 
79  Iowa  75,  44  N.  W.  541;  State  r. 
Kaufman,  51  Iowa  578,  2  N.  W.  275, 
S3  Am.  Rep.  148.  Kan.— State  r.  Wells, 
69  Kau.  792,  77  Pac.  547.  La.— State 
r.  Wrioht,  45  La.  Ann.  57,  12  So.  129. 
Massl— Com.  v.  Dailey,  12  Cush.  80. 
Minn.— State  v.  Sackett,  39  Minn.  69, 
38  N.  W.  773.  Mo.— State  v.  Mans- 
field, 41  Mo.  470.  Okla.— Dalton  v. 
State,  6  Okla.  Crim.  85,  116  Pac.  954. 
R.  I.— State  V.  Battey,  32  E.  I.  475,  80 
Atl.   10. 

[a]  "In  prosecutions  for  misde- 
meanors, where  the  penalty  imposed  is 
merely  a  fine,  an  agreement  by  the 
defendant  to  be  tried  by  a  jury  con- 
stituted of  a  less  number  than  twelve 
persons,  is  not  inconsistent  with  any 
rule  of  law  or  with  public  policy.  Nor 
does  it  tend  to  defeat  public  justice; 
but,  on  the  contrary,  may  tend  to  pro- 
mote it,  by  facilitating-  the  dispatch 
pf  business  in  court."  Murphy  v. 
Com.,    1    Mete.    (Ky.)    365. 

[b]  And  under  a  constitutional 
provision  declaring  that  a  jury  in 
courts  not  of  record  may  consist  of 
less  than  twelve  men,  a  defendant  may 
consent  to  a  trial  by  less  than  six 
jurors  even  though  it  is  provided  by 
a  statute  that  a  jury  shall  not  consist 
of  less  than  six  persons.  People  v. 
Lane,  124  Mich.  271,  82  N.  W.  896. 

[c]  But  a  failure  to  object  to  a 
jury  consisting  of  less  than  twelve 
men  is  not  a  waiver  of  trial  by  a  jury 
of  twelve  men.  It  "does  not  affirma- 
tively appear  from  this  record  that  the 
defendant  ever  consented  to  be  tried 
by  eleven  men.  True,  he  objected  to 
taking  the  case  from  the  eleven,  swear- 
ing another  juror  and  rehearing  the 
evidence  and  instructions  before  the 
augmented  body  .  .  .  But  .  .  the 
jury  being  illegally  constituted,  with- 
out the  defendant's  consent,  he  was  in 
no  peril  even  of  suffering  the  punish- 
ment denounced  by  the  law  against 
petty  offenders.     The  proper  course  to 
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pursue  was  to  discharge  the  eleven 
jurors  and  award  a  venire  de  novo." 
Warwick  v.  State,  47  Ark.  568,  2  S. 
W.  335. 

95.  Kan. — State  v.  Simons,  61  Kan. 
752,  60  Pac.  1052.  Miss. — Jones  V. 
State,  27  So.  382;  Hunt  r.  State,  61 
Miss.  577.  Mo. — State  v.  Mansfield,  41 
Mo.  470.  Mont. — Territory  r.  Ah  Wah, 
4  Mont.  149,  1  Pac.  732,  47  Am.  Eep. 
341.  Nev. — State  r.  Borowsky,  11  Nev. 

119.  N.  M.— Territory  r.  Ortiz,  8  N. 
M.  154,  42  Pac.  87.  Ohio.— Williams 
V.  State,  12  Ohio  St.  622.  Okla. 
Queenan  v.  Territory,  11  Okla.  261,  71 
Pac.  218,  61  L.  B.  A.  324.  Wash. 
State  V.  Ellis,  22  Wash.  129,  60  Pac. 
136. 

[a]  "In  case  of  misdemeanors  cre- 
ated by  statute,  the  legislature  may 
provide  for  their  prosecution  in  a  sum- 
mary way  and  without  the  formality 
of  indictment  and  the  accused  may 
waive  a  jury  or  agree  on  a  certain 
number;  but  in  those  offenses,  includ- 
ing capital  crimes  and  felonies,  which 
imder  the  constitution  can  only  be 
jM-oeeeded  with  by  indictment  and  pre- 
sentment of  a  grand  jury,  and  can 
cnly  be  tried  by  a  petit  jury,  the  jury 
must  be  composed  of  twelve  persons, 
and  their  verdict  must  be  unanimous." 
State  r.  Mansfield,  41   Mo.  471. 

96.  Denial  or  impairment  by  action 
of  legislature,   see  supra,  II,  D. 

97.  U.  S.— Fidelity  &  D.  Co.  v.  Uni- 
ted States,  187  U.  S.  315,  23  Sup.  Ct. 

120,  47  L.  ed.  194.  Cal.— People  v. 
:Metropolitan  Surety  Co.,  164  Cal.  174, 
128  Pac.  324,  Ann.  Cas.  1914B,  1181. 
D.  C. — Simmons  tj.  Morrison,  13  App. 
Cas.  161;  Croplev  v.  Vogeler,  2  App. 
Cas.  28.  N.  Y.— Cohen  v.  Cohen,  160 
App.  Div.  240,  145  N.  Y.  Supp.  652. 
Tenn.— Stadler  &  Co.  v.  Hertz  &  Co., 
13  Lea  315.  Vt. — Jones  v.  Spear,  21 
Vt.  426. 

[a]  Requiring  Demand. — A  rule  of 
court  providing  that  misdemeanor 
cases  shall  be  called  on  the  first  Mon- 
day after  arrest  and  that,  if  a  jury  is 
desired,    a     written     demand     therefor 
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must  not  burden  tlio  exorcise  of  the  constitutional  ripfht  to  trial  l)y 
jury  with  unreasonable  restrictions.''"  Rules  of  court  requirini/  tin.' 
deposit  of  jury  fees  as  a  condition  precedent  to  a  trial  by  jury  gcn- 
erally  liave  boon  upheld.^'*  But  a  rule  of  court  which  is  in  anywise 
inconsistent  witli  a  statute  upon  tiie  same  is  unenforcible.^  Thus 
where  the  manner  of  waivin^,'  a  jury  is  prescri])ed  by  tlie  statute, 
non-compliance  with  a  rule  of  court  cannot  be  made  by  rule,  a  waiver 
of  the  right  to  trial  l)y  jury.- 

Rules  of   court   makin<j:   the   ri<?ht  to  trial   hy  jury   in   actions   on 
contract  dependent   upon  the   filing  of  a   verified  answer  have   been 


must  bo  fi]e<l  on  said  day  or  the  cause 
•will  be  placed  on  the  nonjury  docket 
is  reasonable  and  may  be  deemed  es- 
sential to  an  orderly  and  expeditive 
administration  of  the  law.  Stafford  v. 
State,  154  Ala.  71,  45  So.  673. 

As  to  necessity  for  demand,  see  su- 
pra, II,  F,   2. 

As  to  waiver  of  right,  see  supra  II, 
F,  4. 

98.  Jones  v.  Spear,  21   Yt.  42G. 

99.  People  v.  Metropolitan  Surety 
Co.,  164  Cal.  174,  128  Pac.  324,  Ann. 
Cas.  1914B,  1181;  Naphtaly  v.  Rovegno, 
130  Cal.  639,  63  Pac.  66;  Adams  v. 
Crawford,  116  Cal.  495,  48  Pac.  488; 
Conneau  v.  Geis,  73  Gal.  176,  14  Pac. 
580,  2  Am.  St.  Rep.  785;  Reliance  Auto 
Repair  Co.  v.  Nugent,  159  Wis.  488,  149 
N.   W.  377. 

[a]  "A  rule  requiring  the  fee  to 
"be  paid  in  advance  is  a  reasonable  pre- 
caution to  jirovcut  the  jurors  from 
being  defrauded  by  unscrupulous  part- 
ies, and  to  prevent  the  demand  of  a 
jury  being  used  as  a  pretext  to  obtain 
continuances,  and  thus  trifle  with  jus- 
tice. The  right  to  bring  suit,  and  the 
right  to  appeal  to  a  higher  court  arc 
as  fully  secured  by  the  constitution  rs 
the  right  to  a  trial  by  jury;  yet  it  has 
always  been  the  practice  to  collect  the 
fees  therefor  before  the  suit  is  com- 
menced or  the  record  on  appeal  is  filed. 
An(f  we  do  not  see  how  such  a  pro- 
ceeding impairs  the  right  in  the  one 
case  any  more  than  in  the  other.  If 
the  court  has  a  right  to  require  the 
payment  of  a  jury  fee  in  advance,  the 
refusal  to  pay  it  is  the  refusal  to  hav-^ 
a  jury  trial;  and  since  this  is  the 
party's  own  act,  he  cannot  be  said  to 
be  deprived  of  nnvihing. "  Conneau 
/•.  Gois,  73  Pal.  176,  14  Pac.  580,  2  Am. 
St.  Rep.   7S5. 

1.  Nichols  v.  Cherrv,  22  Utah  1,  CO 
Pac.   1103. 


2.  Colo.— Peeps  Fixture  Co.  v.  Gove, 
24  Colo.  App.  149,  133  Pac.  143.  N.  J. 
Ten  Eyck  r.  Farlee,  16  N.  J.  L.  34S; 
llinchly  r.  Machine,  15  N.  J.  L.  476. 
N.  Y.— Wilcox  r.  Wilcox,  116  App.  Div. 
423,  101  N.  Y.  Supp.  828;  Conderman 
'•.  Conderman,  44  Hun  181,  7  N.  Y.  St. 
789. 

[a]  "When  the  law-maldng  author- 
ity expressly  enumerates  the  modes  by 
v.'hich  an  object  may  be  accomplished, 
a  body  to  which  it  delegates  its  power, 
with  an  inliibition  against  exercising 
it  inconsistently  with  written  law, 
may  not  alter  the  provision  by  Increas 
ing  the  number  of  modes.  .  .  .  The 
rule  .  .  .  was  unauthorized  in  so  far 
as  it  was  an  attempt  to  limit  the  con- 
stitutional right  to  a  trial  by  jury  of 
the  issuo  of  adultery  in  an  action  for 
divorce  by  prescribing  a  mode  of  waiv- 
er not  included  in  a  statutory  provis- 
ion legislating  upon  the  same  subject- 
matter."  Halgren  r.  Halgren,  160 
Ajjp.  Div.   477,   145  X.  Y.   Supp.  9S7. 

fb]  Where  the  statute  prescribes 
the  manner  in  -which  a  jury  may  be 
waived  iu  certain  actions  and  a  failure 
to  demand  a  jur}-  at  the  time  of  set- 
ting the  cause  is  not  included  as  a 
mode  of  waiver,  a  rule  of  court  de- 
claring that,  if  a  jury  is  not  demanded 
at  the  time  of  setting  the  cause  for 
trial,  the  right  to  trial  by  jury  shall 
be  deemed  waived  cannot  be  enforceil 
and  it  is  error  to  deny  the  right  to  a 
jurv  bv  reason  of  such  rule.  Biggs  c. 
Lloyd,'  70   Cal.   44  7,    11   Pac.  831. 

\o]  Where  Statute  Requires  Ex- 
press Waiver. — Under  a  statute  pro- 
vidiuor  that  the  parties  shall  be  en- 
titled to  a  trial  by  jury  unless  a  jury 
is  expressly  waived,  a  rule  of  court 
requiring  the  parties  to  domanil  a  jury 
within  a  certain  time  is  invalid.  Ten 
Eyck  i;.  Farlee,   16  N.  J.  L.  34S. 
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uphelcl,^  and  the  same  is  true  of  rules  of  court  regulating  the  exer- 
cise of  the  right  to  peremptory  challenges/^ 

2.  Constitution  and  Selection  of  Jury.  —  An  order  of  court  to 
summon  a  jury  from  one  particular  part  of  the  county  to  the  ex- 
clusion of  another  part  constitutes  a  denial  of  the  right  to  trial  by 
jury,^  as  does  a  trial  by  jurors  who  are  not  able  to  speak  the  English 
language.*' 

3.  Impartiality  of  Jury.  —  The  right  to  trial  by  jury  implies  a 
trial  by  an  impartial  jury,  and  where  the  court  permits  the  jurors 
to  sit  under  conditions  which  might  affect  their  impartiality  the  right 
to  trial  by  jury  is  impaired  thereby.^  But  the  exclusion  of  the  jury 
from  the  courtroom  during  an  argument  on  the  admissibility  of  evi- 
dence does  not  violate  the  constitutional  right  of  trial  by  jury.^  Nor 
is  the  constitutional  guaranty  of  the  right  to  trial  by  jury  violated 
by  permitting  a  juror  to  testify  as  a  witness,^  or  to  act  as  inter- 
preter.'^ 

4.  Directing  Verdict.  —  "Where  there  is  some  evidence  tending  to 
prove  the  material  facts  necessary  to  entitle  a  party  to  a  verdict,  it  is 


3.  U.  S.— Fidelity  &  D.  Co.  v. 
United  States,  187  U.  S.  315,  23  Sup. 
Ct.  120,  47  L.  ed.  194.  D.  C— Cropley 
V.  Vogeler,  2  App.  Cas.  28.  Vt.— Jones 
V.   Spear,   21    Vt.  426. 

[a]  Requiring  Affidavit  of  Defense. 
A  rule  of  court  authorizing  the  rendi- 
tion of  judgments  in  actions  ex  con- 
tractu where  no  afl&davit  of  defense  is 
filed  does  not  deprive  defendant  of  his 
constitutional  right  to  trial  by  jury. 
"It  prescribes  the  means  of  making 
an  issue.  The  issue  made  as  prescribed, 
the  right  of  trial  by  jury  accrues.  The 
purpose  of  the  rule  is  to  preserve  the 
court  from  frivolous  defenses  and  to 
defeat  attempts  to  use  formal  pleading 
as  means  to  delay  the  recovery  of  just 
demands."  Fidelity  &  Deposit  Co.  v. 
United  States,  187  U.  S.  315,  23  Sup. 
Ct.  120,  47  L.  ed.  194. 

4.  St.  Clair  r.  United  States,  154 
U.  S.  134,  14  Sup.  Ct.  1002,  38  L.  ed. 
936. 

[a]  "Trial  by  jury  is  guaranteed 
by  the  constitution,  the  right  of  chal- 
lenge is  secured  by  legislative  enact- 
ment, and  the  mode  in  which  jurors 
are  presented  to  the  prisoner,  in  his 
exercise  of  that  right,  depends  upon 
practice  or  is  regulated  by  rule  of 
court."  State  f.  Boatwright,  10  Eich. 
L.    (S.  C.)    407. 

5.  Shaffer  v.  State,  1  How.  (Miss.) 
238;  Zanone  v.  State,  97  Tenn.  101,  36 
S.  W.  711,  35  L.  E.  A.  556. 

[a]  Order  Specifying  Townships. 
An    order    of    the    court    directing    the 
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jury  to  be  drawn  from  eleven  specified 
townships  out  of  twenty-five  townships 
is  not  sanctioned  by  law.  People  v. 
Hall,  48  Mich.  482,  12  N.  W.  665,  42 
Am.   Eep.   477. 

6.  Lyles  v.  State,  41  Tex.  172,  19 
Am.  Eep.   38. 

7.  See  cases  following. 

[a]  Where  the  trial  judge  on  an 
application  for  a  continuance  in  the 
presence  of  the  jury  examines  the  de- 
fendant and  by  the  character  of  the 
questions  asked  brings  defendant's 
cause  in  contempt,  it  is  a  denial  of 
the  constitutional  right  of  trial  by 
jury.  Collins  v.  State,  99  Miss.  47,  54 
So.   665. 

[b]  Where  a  large  crowd  hostile  to 
defendant  was  assembled  in  the  court 
room  and  within  the  bar  immediately 
around  the  jury,  the  jury  was  not  so 
safeguarded  against  extraneous  influ- 
ences as  to  allow  the  defendants  the 
right  of  trial  by  an  impartial  jury 
guaranteed  by  the  constitution.  State 
r.  Weldon,  91  S.  C.  29,  74  S.  E.  43,  Ann. 
Cas.  1913E,  801,  39  L.  E.  A.  (N.  S.) 
667. 

8.  People  V.  Becker,  215  N.  Y.  126, 
109  N.  E.  127,  Ann.  Cas.  1917A,  600. 

As  to  exclusion  of  jury  during  argu- 
ment, see  infra,  IX,  C. 

9.  Howser  v.  Com.,  51  Pa.  332. 
Jurors  as  witnesses,  see  14  Enct.  op 

Ev.  6U3. 

10.  People  V.  Thiede,  11  Utah  241, 
39  Pac.  837. 
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a  doninl  of  the  ponstitutional  rip:ht  to  trial  l)y  jury  to  flirmt  a  verdict 
against  such  party,"  but  where  the  evidence  with  ail  reasonable  in- 
ferences to  be  drawn  therefrom  cannot  support  any  other  verdict,  the 
court  may  direct  a  verdict. ^^ 

5.  Nonsuit.  —  The  constitutional  guaranty  of  the  right  to  trial  by 
jury  is  net  applicable  to  the  action  of  the  trial  court  in  sustaining 
a  demurrer  to  the  evidence. ^^ 

6.  New  Trial.  —  The  constitutional  riprht  to  trial  by  jury  is  not 
infringed  by  the  granting  of  a  new  trial  by  the  court  upon  the 
ground  that  the  verdict  of  the  jury  is  excessive."  Nor  does  an  order 
of  court  making  the  denial  of  a  new  trial  dependent  upon  a  remission 
of  part  of  the  verdict  impair  the  constitutional  guaranty  of  trial  by 
jury.^*  It  has  been  held,  however,  that  the  power  of  the  court  to  set 
aside  a  verdict  cannot  be  exercised  where  several  verdicts  have  been 
rendered  in  the  cause  in  favor  of  the  same  party.^**     An  order  of 


11.  Gibbs  r.  Village  of  Girard,  88 1 
Ohio  St.  34,  102  N.   E.  299. 

As  to  directing  verdict,  see  gener- 
tUy  the  title    "Verdict."  i 

As  to  legislative  power  to  authorize 
a   directed   verdict,   sec   supra,   II,  D. 

[a]  "There  can  be  no  constitutional 
exercise  of  the  power  to  direct  a  ver- 
dict in  an}'  case  in  which  there  is  a 
dispute  as  to  any  material  evidence  or 
any  legal  doubt  as  to  the  conclusion 
tc  be  drawn  from  the  whole  evidence, 
upon  the  issues  to  be  tried.  .  .  .  That 
is,  if  there  is  any  dispute  as  to  any 
material  fact,  the  case  must  go  to  the 
jurv."  Tennessee  Cent.  R.  Co.  i". 
Morgan,   i;52   Tenn.   1,   175   S.  W.   1148. 

22.  Randall  r.  Baltimore  &  O.  R.  R. 
Co.,  109  U.  S.  478,  3  Sup.  Ct.  322,  27 
L.  ed.  1003;  People  r.  Damskey,  ISO 
Mich.  664,  147  N.  W.  585. 

[a]  Under  the  federal  practice  an 
order  of  the  court  directing  a  verdict 
after  the  jury  has  deliberated  and  has 
been  unable  to  agree  is  not  in  viola- 
tion of  the  constitutional  right  to  trial 
by  jurv.  Cloquet  Lumber  Co.  v.  Burns, 
207  Fed.   40. 

13.  Smith  r.  Glvnn  (Mo.),  177  S. 
V.  848;  Meade  f.  Meade,  111  Va.  451, 
69  S.  E.  330. 

See  Coughran  r.  Bigelow,  164  U.  S. 
301,  17  Sup.   Ct.   117,  41  L.  ed.  442. 

As  to  legislative  power  to  authorize 
a  nonsuit,  see  supra.  II,  D,  4,  k. 

14.  Ky.— Louisville  &  N.  R.  Co.  v. 
Fox,  11  Bush  495.  Mo.— Devine  v.  City 
of  St.  Louis,  257  Mo.  470,  165  S.  W. 
1014,  51  L.  R.  A.  (N.  S.)  860.  S.  C. 
Southern  Power  Co.  v.  "White,  92  S. 
C.  ^9,  75  S.  E.  459. 


15.  U.  S.— Kennon  v.  Gilmer,  131 
U.  S.  22,  9  Sup.  Ct.  696,  33  L.  ed.  110. 
Fla. — Atlantic  Coast  Line  R.  Co.  v. 
lipidn,  64  Fla.  24,  59  So.  564.  Wis. 
Heimlich  r.  Tabor,  123  Wis.  565,  102 
N     W.  10,  68  L.  R.  A.  669. 

[a]  "The  authority  of  the  court  to 
determine  whether  the  damages  are 
excessive  implies  authority  to  deter- 
mine when  they  are  not  of  that  char- 
acter. To  indicate,  before  passing  upon 
tlio.  motion  for  a  new  trial,  its  opinion 
that  the  damages  arc  excessive,  and 
to  require  a  plaintiff  to  submit  to  a 
new  trial,  unless,  by  remitting  a  part 
cf  the  verdict,  he  removes  that  objec- 
tion certainly  does  not  deprive  the  de- 
fendant of  any  right,  or  give  him  any 
cause  for  complaint.  Notwithstanding 
such  remission,  it  is  still  open  to  him 
to  show  in  the  court  which  tried  the 
case  that  the  plaintiff  was  not  entitled 
to  a  verdict  in  any  sum  and  to  insist, 
either  in  that  court,  or  in  the  appel- 
lato  court,  that  such  errors  of  law 
were  comniitted  as  entitled  him  to  have 
a  new  trial  of  the  whole  case."  Ar- 
kansas Val.  Land  &  Cattle  Co.  r.  Mann, 
130  U.  S.  69,  9  Sup.  Ct.  458,  32  L.  ed. 
854. 

16.  Hazzard  r.  Mavor  of  Savannah, 
77  Ga.  54. 

[a]     "Where  three  successive  verdicts 
of   the   jury    in    a   cause    are   set   aside 
by    the    court    on    the    ground   that    the 
verdict    is    not    supported    by    the    evi- 
dence, the   order  setting  aside  the  last 
verdict  will  be   reversed.    "Unless  the 
i  system    of   trial   by   jury   is   to   be    en- 
'  tirely     overthrown,    there    must     be    a 
!  point    where    the    determination    of    a 
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court  denying  a  new  trial,  upon  a  motion  made  either  on  the  ground 
that  the  verdict  is  against  the  evidence^^  or  on  the  ground  of  newly 
discovered  evidence^^  cannot  be  said  to  be  a  denial  of  the  consti- 
tutional right  to  trial  by  jury.  Nor  is  it  an  infringement  upon  the 
constitution  for  the  court  in  awarding  a  new  trial  to  limit  the  issues 
to  be  submitted  to  the  jury  at  such  trial.^^ 

7.  Review  of  Questions  of  Fact  on  Appeal.  —  An  appellate  court 
cannot  without  violating  the  constitutional  g-uaranty  of  trial  by  jury 
weigh  conflicting  e\ndence  as  long  as  there  is  any  evidence  to  support 
the  verdict,2°  but  it  may  upon  undisputed  facts  direct  the  entry  of 
a  judgment  in  accordance  therewith  without  infringing  the  consti- 
tutional guaranty  of  trial  by  jury.^i  So  too,  where  it  appears  as  a 
matter  of  law  that  plaintiff  cannot  recover  in  the  action,  the  appel- 
late court  may  reverse  a  judgment  in  his  favor  without  remanding 
the  cause.2-  The  provision  of  the  constitution  of  the  United  States 
that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to  the  rules  of  the  common 
law  applies  to  cases  brought  up  from  the  state  courts  ;^^  and  the  only 


jury  on  questions  of  fact  shall  no 
longer  be  interfered  with  by  the  court. 
Ihe  power  vested  in  a  trial  court  to 
set  aside  a  manifestly  unjust  verdict, 
where  it  is  clearly  the  result  of  pas- 
sion, prejudice  or  corruption,  was  not 
intended  to  establish  the  proposition 
that  the  verdict  of  a  jury  on  questions 
of  fact  shall  not  be  permitted  to  stand 
unless  it  is  in  harmony  with  the  views 
of  the  justice  presiding."  Perlman  r. 
Brooklvn  Heights  E.  Co.,  78  Misc.  168, 
137  N."'  Y.  Supp.  917. 

[b]  And  in  Dale  f.  St.  Louis,  K.  & 
X.  Ry.  Co.,  6.3  Mo.  455,  it  is  said: 
''The' verdict  in  this  ease  on  the  first 
trial  was  set  aside  on  account  of  the 
damages  being  in  the  opinion  of  the 
court,  excessive.  A  second  verdict  was 
for  the  same  amount  which  the  court 
refused  to  set  aside,  and  any  inter- 
ference by  this  court  would  be  a 
usurpation  of  the  province  of  the 
jury." 

17.  Devine  v.  City  of  St.  Louis,  257 
Mo.  470  165  S.  W.  1014,  51  L.  E.  A. 
(X.   S.)   860. 

18.  Sanborn  r.  Boston  &  M.  E,  E., 
77   N.  H.   .307,  91   Atl.  865. 

19.  Yazoo  &  M.  V.  E.  Co.  v.  Scott, 
108  Miss.  871,  67  So.  491. 

20.  Southern  Product  Co.  V.  Frank- 
lin Coil  Hoop  Co.,  183  Ind.  123,  106 
N.  E.  872;  Pete-son  v.  Ocean  Elec.  Ev. 
Co.,  161  App.  Div.  720,  146  N.  Y.  Supp. 
604. 

21.  Middleton   v.   Whitridge,  213  N. 
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Y.  499,  108  N.  E.  192,  Ann.  Cas.  1916C, 
856;  Peterson  v.  Ocean  Elec.  Ey.  Co., 
161  App.  Div.  720,  146  N.  Y.  Supp. 
604. 

22.  Kinkaid  v.  Kinkaid,  256  111.  548, 
100  N.  E.  217. 

Fa]  "The  right  of  a  trial  by  jury, 
as  enjoyed  prior  to  the  adoption  of 
the  constitution,  is  subject  to  the 
power  of  a  court  of  review  to  reverse 
a  judgment  for  the  plaintiff  without 
remanding  the  cause,  in  eases  where 
it  clearly  appears,  as  a  question  of 
law,  that  in  the  end  there  can  be  no 
recovery  which  could  be  permitted  to 
stand.  But  the  fact  that  the  trial 
court  might  have  directed  a  verdict 
for  the  plaintiff  does  not  empower  the 
appellate  court  to  reverse  a  judgment 
for  defendant  and  enter  a  judgment 
for  the  plaintiff's  damages  and  costs." 
Kinkaid'  v.  Kinkaid,  256  111.  548,  100 
N.   E.   217. 

23.  -Justices  v.  Murrav,  9  Wall.  (U. 
S.)    274,   19  L.   ed.   658. 

fa]  "It  is  admitted  that  the  clause 
applies  to  the  appellate  powers  of  the 
supreme  court  of  the  United  States  in 
all  common  law  cases  coming  up  from 
an  inferior  Federal  court  and  also  to 
the  circuit  court  in  like  cases,  in  the 
exercise  of  its  appellate  powers.  And 
v/hy  not,  as  it  respects  the  exercise  of 
these  powers  in  cases  of  Federal  cog- 
nizance coming  up  from  a  state  court? 
The  terms  of  the  amendment  are  gen- 
eral,  and    contain    no    qualification    in 
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Tnodes  of  rpviow  nndor  this  oonstitntional  provision  are  by  prantine^ 
a  new  tiial  hy  the  court  where  the  cause  was  tried  or  by  reversing 
the  judgment  on  appeal.-* 

H.  Effect  of  Denial  of  Right.  —  A  judprment  rendered  by  a 
court  sitting:  \Wthout  a  jury  in  a  ease  where  a  jury  cannot  he  waived 
is  void,"  whik^  a  denial  of  a  jury  trial  in  a  csise  wlicre  a  jury  can 
be  waived  is  error  only  and  not  an  action  in  excess  of  jurisdiction.-" 
So  too,  a  verdict  found  by  a  jury  consistinir  of  less  than  twelve  men 
in  p.  ease  in  which  a  common-law  jury  cannot  be  waived  is  void." 
And  a  verdict  rendered  by  a  jury  consisting  of  more  than  twelve 
likewise  must  be  set  aside."  The  denial  of  the  rif?ht  to  a  jury  trial 
will  be  deemed  prejudicial  even  though  no  prejudice  is  shown,  and 
requires  a  reversal.-^ 

m.  SELECTING  AND  DRAWING  JURORS.^  —  A.  The  Jury 
List.  —  1.  In  General.  —  At  coumion  law  there  was  no  procedure  sim- 
ilar to  what  is  now  known  as  the  making  of  the  jury  list,  but  the  selec- 
tion and  suunnoning  of  the  array  of  jurors  for  a  particular  session  of 
court  was  confided  almost  wholly  to  the  sheriff,  or  other  proper  ofifieer.- 


respect  to  the  restriction  upon  the  ap- 
pellate jurisdiction  of  the  courts,  ex- 
cept as  te  the  class  of  cases,  namely, 
suits  at  common  law,  where  the  trial 
has  been  by  jury.  The  natural  infer- 
ence is  tliat  no  other  was  intended.  Its 
language,  upon  any  reasonable,  if  not 
necessary,  interpretation  we  think,  ap- 
plies to  this  entire  class,  no  matter 
from  what  court  the  case  comes,  of 
which  cognizance  can  be  taken  by  the 
appellate  court.  It  seems  to  us  also 
that  cases  of  Federal  cognizance,  com- 
ing up  from  state  coiirts,  are  not  only 
within  the  words  but  are  also  within 
the  reason  and  policy  of  the  amend- 
ment." Justices  V.  Murray,  9  Wall 
(U.  S.)   2:4,  19  L.  ed.  658.  ' 

24.  Justices  r.  Murray,  9  Wall.  (IT 
S.)  274,  19  L.  ed.  658;  Parsons  r.  Bed- 
ford, 3  Pet.   (U.  S.)    433,  7  L.  ed.  732. 

25.  Paulsen  v.  People,  195  Til.  507, 
63  N.  E.   144. 

fal  "Where  a  tribunal  for  the  trial 
of  criminal  prosecutions  is  provided  for 
and  a  jury  is  made  an  essential  part 
of  it,  such  tribunal  cannot  be  changed 
bj'  permitting  the  accused  to  consent 
to  the  elimination  of  the  jury  there 
from.  In  smh  e-ases  the  accused  would, 
by  waiver  of  a  jury  trial  and  consent 
to  a  trial  before  the  judge  alone,  con- 
fer jurisdiction  upon  a  tribunal  which 
had  no  such  jurisdiction  under  the 
law."  Brewster  r.  People,  183  111.  143, 
55   N.  E.   640. 


26.  Goodman  r.  Superior  Court,  8 
Cal.  App.  232,  96  Pac.  395. 

27.  Ind,— Moore  r.  State,  72  Ind. 
358;  Brown  v.  State,  8  Biackf.  561. 
Minn.— State  v.  Everett,  14  Minn.  439. 
Miss.— K.r  parte  Scott,  70  Miss.  247,  11 
So.  fi57,  35  Am.  St.  Eep.  649.  N.  J. 
Briant  r.  Eussell,  2  N.  J.  L.  146.  N.  M. 
Territory  v.  Ortiz,  8  N.  M.  154,  42 
Pac.  87.'  Tex.— .Tester  r.  State,  26  Tex. 
App.  369,  9  S.  W.  616.  Wis.— May  f. 
INIihvaukeo  &  M.  R.  Co.,  3   Wis.  219. 

[a]  A  trial  by  a  jury  of  less  than 
twelve  men  because  one  of  the  jurors 
was  excused  by  reason  of  illness,  is  il- 
legal and  the  verdict  of  such  jury  is 
void.  Com.  v.  Byers,  5  Pa.  Co.  Ct. 
295.  To  the  same  effect,  Denman  v. 
Baldwin.    3    N.    J.    L.    945. 

28.  N.  C— Whitehurst  r.  Davis,  3 
N.  C.  113.  Tex.— Bullard  r.  State,  38 
Tex.  504,  19  Am.  Rep.  .30.  W.  Va. 
State  r.  Hudkins,  35  W.  Va.  247,  13 
S.   E.   367. 

29.  King  Co.  v.  Louisville  &  N.  E. 
Co.,  131  Kv.  46,  114  S.  W.  308;  Payne 
r.  Ellwoo.i  (Tex.  Civ.  App.),  163  S. 
W.   93. 

1.  Selecting  the  trial  jury,  see  infra, 
VII. 

2.  See  the  following:  Dak. — United 
States  r.  Beebe,  2  Dak.  292.  11  N.  W. 
505.  Ga.— Carter  v.  State,  143  Ga.  632, 
85  S.  E.  884.  Ky.— Doaton  r.  Com.,  157 
Kv.  308,  163  S.  W.  204.  Md.— State  r. 
McNay,    100    Md.    622,    fiO    Atl.    273; 
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This  motliod  is  still  used  in  special  instances,  in  the  absence  of  a  statute 
covering  the  procedure.-'  The  method  of  the  selection  of  jurors  is  now, 
however,  almost  entirely  regulated  by  statute,  owing  to  the  abuses  of 
the  common  law  procedure.^   These  statutes  are  merely  directory;'^  yet 


Cooper  r.  State,  64  Md.  40,  20  Atl. 
9S6.  Mich.— Gott  v.  Brigham,  45  Mich. 
424,  8  N.  W.  41.  N.  C— State  v.  Dan- 
iels, 134  N.  C.  041,  46  S.  E.  743.  S.  C. 
State  V.  McQuaige,  5  S.  C.  429.  W.  Va. 
State  V.  Medley,  66  W.  \a.  216,  66  S. 
E.  358.  Wyo.— State  v.  Bolln,  10  Wyo. 
439,  70  Pac.  1.  Can. — hi  re  Sheriff,  26 
U.  C.  Q.  B.  346;  Harris  V.  McKenzie,  3 
Nova  Scotia  242. 

[a]  Selection  Discretionary  With 
Sheriff. — The  sheriff  selected,  at  his  dis- 
cretion, from  the  body  of  freehold- 
ers in  a  county  or  from  the  body  of 
citizens  in  a  city,  the  persons  whom 
he  would  have  assembled  for  this  pur- 
pose, and  brought  them  into  court  un- 
der authority  of  a  writ  of  venire  facias 
in  civil  cases,  and  a  precept  in  criminal 
cases,  and  entered  the  names  of  those 
summoned  on  a  paper.  Carter  v.  State, 
143  Ga.  632,  85  S.  E.  884;  State  v. 
Daniels,  134  N.  C.  648,  46  S.  E.  743, 
See  also  infra,  IV,  B,  1. 

3.  See  Deaton  v.  Com.,  157  Ky.  308, 
163  S.  W.  204. 

[a]  In  Kentucky,  the  common  law 
method  of  having  the  sheriff  select  the 
jury  becomes  operative  where  a  jury 
is  directed  to  be  selected  from  an  ad- 
joining county.  Deaton  v.  Com.,  157 
Ky.   308,   163   S.  W.   204. 

4.  See  generally  the  statutes,  and 
Mich. — People  v.  Harding,  53  Mich.  48, 
18  N.  W.  555,  51  Am.  Kep.  95,  review- 
ing legislation  upon  subject  of  select- 
ing the  jury.  N.  Y. — Dolan  v.  People, 
64  N.  Y.  485,  reviewing  legislation  in 
New  York  on  subject.  N.  C— State  v. 
Daniels,  134  N.  C.  641,  40  S.  E.  743. 

[a]  A  person  has  no  vested  right 
In  the  manner  provided  for  the  selec- 
tion of  juries,  except  that  a  change 
may  not  make  it  more  difficult  for  him 
to  be  guaranteed  an  impartial  jury. 
State  r.  Barlow,  70  Ohio  St.  363,  71 
N.  E.  726. 

[b]  The  object  of  statutes  (1)  regu- 
lating the  selection  of  jurors  is  to  es- 
tablish a  mode  of  distributing  jury 
duties  among  persons  in  the  respective 
counties,  subject  to  that  kind  of  serv- 
ice (Ga.— Ra'fe  v.  State,  20  Ga.  60.  la. 
State  V.  Wilson,  166  Iowa  309,  144  N. 
W.  47,  147  N.  W.  739.     Miss.— Sumrall 
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V.  State,  29  Miss,  202.  Mo.— State  v. 
Breen,  59  Mo.  413.  Ohio. — State  v. 
Barlow,  70  Ohio  St.  363,  71  N.  E.  726. 
S.  C. — Rhodes  v.  Southern  Ey.  Co.,  68 
S.  C.  494,  47  S.  E.  689),  and  (2)  to 
guard  against  unjust  political  prejudice 
in  the  selection.  Klenimer  v.  Mount 
Penn  Gravity  R.  Co.,  1G3  Pa.  521,  30 
Atl.  274;  Bucks  County  Jurors,  20  Pa. 
Co.  Ct.  36. 

As  to  selection,  see  infra,  III,  A,  5. 

5.  Ala. — Jury  Com.  v.  State,  ex  rel. 
Attorney  General,  178  Ala.  412,  59  So. 
594;  Griffin  v.  State,  165  Ala.  29,  50 
So.  962;  Thompson  v.  State,  122  Ala, 
12,  20  So.  141;  Childs  V.  State,  97  Ala. 

49,  12  So.  441  (Code  1885,  §4314); 
Woodward  r.  State,  5  Ala.  App.  202,  59 

50.  688.  Cal.— People  v.  Durrant,  116 
Cal.  179,  48  Pac.  75.  Ga.— Rafe  v. 
State,  20  Ga.  60.  la.— State  v.  Wilson, 
166  Iowa  309,  144  N.  W.  47,  147  N. 
W.  739;  State  v.  Pierce,  90  Iowa  506, 
58  N.  W.  891;  State  V.  Ansaleme,  15 
Iowa  44.  Miss. — Cook  v.  State,  90  Miss. 
137,  43  So.  618.  Mo.— State  v.  Austin, 
183  Mo.  478,  82  S.  W.  5;  State  v.  Glea- 
-on,  88  Mo.  582;  State  v.  Knight,  61 
Mo.  373;  State  v.  Breen,  59  Mo.  413. 
N.  J.— Gardner  v.  State,  55  N.  J.  L. 
linion  Nat.  Bank,  40  N.  J.  L.  563. 
17,  26  Atl.  30;  Stephens  v.  Stats,  53  N. 
J.  L.  245,  21  Atl.  1038;  Poulson  V. 
N.  C— State  i:  Teachey,  138  N.  C.  587, 
50  S.  E.  232;  State  v.  Daniels,  134  N. 
C.  641,  46  S.  E.  743;  State  v.  Perry, 
122  N.  C.  1018,  29  S.  E.  384;  State  v. 
Durham  Fertilizer  Co.,  Ill  N.  C.  658, 
16  S.  E.  231;  State  v.  Hensley,  94  N. 
C.  1021;  State  v.  Martin,  82  N.  C.  672; 
State  V.  Griffice,  74  N.  C.  316.  Ohio. 
State  V.  Barlow,  70  Ohio  St.  363,  71 
N.  E.  726;  Huling  v.  State,  17  Ohio  St. 
583.  S.  0.— State  r.  Smith,  77  S.  C. 
248,  57  S.  E.  868;  Hutto  v.  Southern 
Ry.  75  S.  C.  295,  55  S.  E.  245;  Rhodes 
V.  Southern  Ry.,  68  S.  C.  494,  47  S.  E. 
689.  Wyo.— State  v.  Bolhi,  10  Wyo. 
439,   70   Pac.   1. 

[a]  "The  law  prescribes  in  detail 
and  with  much  particularity  how  the 
jury  list  of  the  county  shall  be  an- 
nually prepared  and  revised  by  the 
board  of  county  commissioners.  It  is 
highly    conducive  to   the  fair   and  im- 
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even  so,  the  ooiirts  are  agreed  that  the  provisions  of  tho  statutes  must 
be  substantially  eonfontied  to." 

2.  By  Whom  Selected."  —  a.  In  General.  —  Tho  various  .statutes 
differ  as  to  the  l)0(iy  or  board  upon  whom  the  power  of  selecting  and 
preparing  the  jury  list  is  eunferred.**  A  great  nunilier  of  tiie  statutes, 
however,  provide  a  jury  commission  for  this  pur])ose.'''    The  board  of 


partial  administration  of  justice,  that 
these  details  sliould  be  strictly  ob- 
served and  followed,  and  any  inten- 
tional non-observance  of  them  is  the 
subject  of  censure,  if  not  of  punish- 
ment. But  it  is  well  settled  that  they 
are  only  rules  and  regulations  which 
are  directory  only,  and  have  never 
been  held  to  be  mandatory,  where  the 
persons  summoned  are  qualified  jurors 
in  other  respects.  It  is  clear  from  the 
statute  itself  that  these  rules  are  not 
mandatory,  as  they  are  nowhere  de 
clared  to  be,  and  no  penalty  is  affixed 
for  a  violation  of  them.  So  far  from 
regarding  as  fatal  an  omission  to  fol- 
low strictly  these  regulations  so  pre- 
Ecribed,  the  statute  expressly  provides 
that  irregularities  shall  not  vitiate," 
State  r.  llavwood,  73  N.  C.  437. 

6.  Cal.— People  r.  Sowell,  145  Cal. 
292,  78  Pae.  717;  People  v.  Durrant,  11(5 
Cal.  179,  48  Pac.  75;  People  f.  Davis, 
73  Cal.  355,  15  Pac.  8.  la.— State  v. 
Wilson,  166  Iowa  309,  144  N.  W.  47, 
147  N.  W.  739;  State  r.  Hassan,  149 
Iowa  518,  128  N.  W.  960;  State  v.  Ed- 
gerton,  100  Iowa  63,  69  N.  W.  2S0. 
Kan. — State    v.   Jenkins,    32    Kan.   477, 

4  Pac.  809.  Mo.— Jerabek  r.  St.  Jo- 
seph, 159  Mo.  App.  505,  141  S.  W.  45G. 
Mont.— State  f.  Tighe,  27  Mont.  327, 
71  Pac.  3.  N.  C— State  r.  Hensley,  94 
N.  C.  1021;  State  r.  Haywood,  73  N. 
C.  437.     P.  R. — See  Zurrinach  v.  Aran. 

5  Porto  Eico  Fed,-  33.  Wya.— ^Mel- 
drum  r.  State,  23  Wvo.  12,  146  Pac. 
596;  State  v.  Bolln,  10  Wyo.  439,  70 
Pac.    1. 

[a]  Material  departures  from  the 
mode  of  seloctisn  ]irt'scril)cd  by  the 
law  are  only  such  as  affect  the  sulistan- 
tial  rights  of  a  defendant  in  securing 
an  imimrtial  jury.  People  v.  Sowell, 
145  Cal.  292,  78  Pac.  717. 

7.  By  whom  jury-panel  dravm,  see 
lufra,  III,  B,  1,  d. 

8.  See  generally  the  statutes. 

9.  See  generally  the  statutes,  and 
the  following:  Ala. — Nelson  r.  State 
a  rtJ.  Blackwell,  1S2  Ala.  4-19,  62  So. 
189;  West  r.  State,  118  Ala.  100,  24  So. 


48;  Wilkinson  r.  State,  106  Ala.  23,  17 
So.  458.  Ga.— Carter  v.  State,  143  Ga. 
032,  85  S.  E.  884.  111.— People  v.  Ona- 
Lan,  170  111.  449,  48  N.  E.  1003.  Ky. 
l>eaton  r.  Com.,  157  Ky.  308,  163  S. 
W.  204;  Louisville  H.  &"st.  L.  Ry.  Co. 
V.  Scliwab,  127  Ky.  82,  105  S.  W.  110. 
La.— State  f.  Gallot,  138  La.  224,  70 
So.  106;  State  f.  McClemlon,  118  La. 
792,  43  So.  417.  Md.— State  f.  McNay, 
100  Md.  022,  60  Atl.  273.  Mich. 
Eberts  v.  Mount  Clemens  Sugar  Co., 
182  Mich.  449,  148  N.  \V.  810;  People 
V.  Tonnelier,  167  Mich.  63S,  133  X.  VV. 
510;  People  v.  Harding,  53  Mich.  48, 
18  N.  W.  555,  51  Am.  Eep.  95.  Mo. 
State  v.  Ryan,  232  Mo.  77,  133  S.  W. 
8;  State  r.  Breen,  59  Mo.  413.  Mont. 
State  r.  Tighe,  27  Mont.  327,  71  i'iu-. 
3.  N.  Y.— Allison  v.  Welde,  172  N.  Y. 
421,  65  N.  E.  2t;3;  Matter  of  Brenner, 
170  N.  Y.  185,  63  X.  E.  133.  Pa. 
Klemmer  v.  Mount  Penn  Gravity  R. 
Co.,  163  Pa.  521,  30  Atl.  274  (commis- 
sion and  president  judge);  Com.  v. 
Manfredi,  162  Pa.  144,  29  Atl.  404. 
S.  C— State  V.  Mills,  79  S.  C.  187,  60 
S.  E.  664  (designated  county  officials); 
State  V.  McQuaige,  5  S.  C.  429.  Tenn. 
Turner  v.  State,  111  Tenn.  593,  69  S. 
W.  774.  Tex.— Columbo  r.  State,  65 
Tex.  Crim.  608,  145  S.  W.  910;  O'Brvan 
r.  State,  12  Tex.  App.  118.  Wash. 
Such  was  case  in  this  state  pre\  iona 
to  1909.  State  r.  Vance,  29  Wash.  435, 
70  Pac.  34;  State  v.  Straub,  16  Wash. 
Ill,  47  Pac.  227;  State  v.  Bokien,  14 
Wash.  403,  44  Pac.  889.  For  rule  now, 
see  infra,  note  13.  W.  Va. — State  r. 
Scott,  36  W.  Va.  704.  15  S.  E.  405. 
Wis. — State  ex  rd.  Gubbins  r.  Anson, 
132  Wis.  461,  112  N.  W.  475.  Wyo. 
Comp.  St.,  1910,  §983;  Meldrum  r. 
State,  23  Wyo.  12,  146  Pac.  596;  State 
V.  Bolln,  10  Wyo.  439,  70  Pac.  1,  com- 
missioners are  designated  county  offi- 
cers. 

[a]  In  United  States  courts  (1)  the 
scdectioE  is  made  by  a  jury  commis- 
sioner and  a  clerk  of  court.  United 
State?  1-.  Murjdiv,  224  Fed.  554;  United 
States  V.  Chaires,  40  Fed.  S20.     (2)  In 
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supervisors,^"  or  county  commissioners,^^  or  county  board,^-  is  some- 
times named  as  the  selecting  body.  Other  statutes  designate  certain 
county  or  city  officials,  such  as  the  county  clerk,^^  or  assessor,^'*  or  dis- 
trict or  superior  court  judges,^^  or  judge  and  assessor,^*^  or  judges  of 
the  election  boards,^^  or  council,^**  or  other  designated  city  officials.^^ 
The  sheriff  under  the  statutes  of  some  jurisdictions  is  required  to  pre- 
pare the  list.-*^' 

Delegation  of  Power.  —  The  power  of  selecting  the  jury  list,  confided 
by  statute  to  certain  designated  boards  or  officials,  cannot  be  delegated 
by  them,  in  whole  or  in  part,  to  others.^^ 


the  event  that  the  clerk  of  the  court  is 
incapacitated,  absent,  sick,  or  dis- 
abled, and  cannot  perform  the  duty 
which  the  la%v  imposes  upon  him,  the 
deputy  clerk  may  act  for  him  in  the 
placing  of  names  in  the  jury  lists. 
United  States  v.  Eockefeller,  221  Fed, 
462. 

10.  Ariz. — Ubillos  v.  Territory,  9 
Ariz.  171,  80  Pac.  363.  Cal.— Code  Civ. 
Proc,  §204;  People  r.  Sowell,  145  Cal. 
292,  78  Pac.  717.  Fla. — Woodward  r. 
State,  33  Fla.  508,  15  So.  252.  111. 
People  V.  Hubert,  251  111.  514,  96  N.  E. 
294.  Miss.— Lewis  r.  State,  91  Miss. 
505,  45  So.  360;  Farrow  v.  State,  91 
Miss.  509,  45  So.  619;  Cook  r.  State, 
90  Miss.  137,  43  So.  618;  Dixon  f. 
State,  74  Miss.  271,  20  So.  839. 

11.  Idaho. — Heitman  r.  Morgan,  10 
Idaho  562,  79  Pac.  225.  Minn.— State 
r.  Peterson,  61  Minn.  73,  63  N.  W.  171, 
28  L.  E.  A.  324.  N.  C— State  v.  Dan- 
iels, 134  N.  C.  641,  46  S.  E.  743;  State 
r.  Dixon,  131  N.  C.  808,  42  S.  E.  944; 
State  V.  Haywood,  73  N.  C.  437.  Ore. 
State  f.  Holman,  68  Ore.  546,  137  Pac. 
T71. 

12.  Poole  V.  Lansden,  183  111.  App. 
609. 

13.  See  generally  the  statutes,  and 
State  V.  Leroy,  61  Wash.  405,  112  Pac. 
6.35;  Cathev  v.  Seattle  Elee.  Co.,  58 
Wash.  176,  'lOS  Pac  443  (county  clerk 
makes  up  list  since  law  of  1909);  In  re 
McNab,  22  U.  C.  Q.  B.  170,  clerk  of 
the  recorder's  court  selects  jurors  for 
the  city. 

14.  Hewitt  r.  Gage,  71  Mich.  287, 
39  N.  W.  56  (by  special  act  in  Sagi- 
naw county);  Stevens  v.  Eicher,  1  How. 
(Miss.)    522. 

15.  See  generally  the  statutes. 

fa]  Majority  of  superior  court 
judges  make  the  selection  in  counties 
where  the  population  is  100,000  or  over 
in    California.      Cal.    Code    Civ.    Proc, 
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§204;  P-eople  v.  Durrant,  116  Cal.  179, 
48  Pac  75. 

16.  State  V.  Weingarth  (Minn.),  159 
N.  W.  789  (two  judges  of  the  muni- 
cipal court  and  the  president  of  the 
council);  State  v.  Squaires,  2  Nev.  226. 

17.  See  generally  the  statutes. 

[a]  In  Iowa,  (1)  the  auditor  is  re- 
quired to  furnish  the  judges  of  elec- 
tion with  a  statement  of  the  number 
of  persons  apportioned  to  their  respec- 
tive precincts  to  be  returned  for  the 
jury  list,  and  the  judges  are  required 
to  make  the  requisite  selection  and 
return  the  list  of  names  so  selected  to 
the  auditor.  State  r.  Wilson,  166  Iowa 
309,  144  N.  W.  47,  147  N.  W.  739. 
State  r.  Edgortou,  100  Iowa  63,  69  N. 
W.  280;  State  v.  Pierce,  90  Iowa  506, 
58  N.  W.  891;  State  r.  Brandt,  41  Iowa 
593;  State  r.  Ansaleme,  15  Iowa  44. 
(2)  The  board  of  supervisors  makes  such 
list  and  returns  it  to  the  auditor,  if  the 
judges  of  election  fail  to  prepare  it. 
State  r.  Wilson,  166  Iowa  309,  144  N. 
W.  47,  147  N.  W.  739;  State  r.  Brandt, 
41  Iowa  593. 

18.  McGann  v.  Hamilton,  58  Conn. 
69,  19  Atl.  376. 

19.  Page  r.  Tnhab.  of  Danvers,  7 
Mete  (Mass.)  326;  People  r.  Wenner- 
holra,  166  N.  Y.  567,  60  N.  E.  259; 
Carpenter  r.  People,  64  N.  Y.  483; 
Dolan  1-.  People,  64  N.  Y.  485;  People 
r.  Walker,  23  Barb.  (N.  Y.)  304,  2  Abb. 
Pr.   421. 

20.  See  generallv  the  statutes,  and 
Gardner  r.  State,  55  N.  J.  L.  17,  26 
Atl.  30;  Poulson  v.  Union  Nat.  Bank, 
40  N.  J.  L.  563,  selection  to  be  made 
by  the  sheriff  before  the  court  of  com- 
nion  pleas  and  in  the  presence  of  the 
county  clerk,  ^ee  also  Stephens  v. 
State,  53  N.  J.  L.  245,  21  Atl.  1038, 
the  deputy  county  clerk  may  act  for 
the  county  clerk. 

21.  Louisville,  H.  &  St.  L.  Ry.  Co. 
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De  Facto  Commissioners. —  A  list  proparod  l)y  do  faoto  }nry  eomrnis- 
sioncrs  is  not   irrc'y:ular.-'- 

A  commissioner  whose  term  of  office  has  expired  Tiiay  act  until  his  suc- 
cessor has  been  appoint<'(l  and  (lualilied.-' 

Majority  May  Act.  —  It  is  sutfieient  if  a  majority  of  the  commissioners 
are  present  and  act  in  the  selection. ^^ 

b.  Qualifications  of  Comniissioners.  —  Certain  qualifications  are 
sometimes  imposed  upon  jury  commissioners,  such  as  that  they  must 
have  no  suit  requirinj,'  a  jury  trial  pending  in  the  court  at  the  time  the 
list  is  drawn,"  or  that  they  should  hold  no  office  under  the  state,  county, 
or   municipality,-"   and   should   not    act   as   practicing    attorneys    at 


V.  Schwab,  127  Ky.  82,  lOo  S.  W.  110. 

22.  Ga. — Cox  r.  State,  64  Ga.  .374, 
37  Am.  Rep.  76,  not  ground  for  chal- 
lenge. N.  Y,— Dolan  c.  People,  64  N. 
Y.  48.');  Thompson  r.  People,  6  Hun  135. 
Pa.— Com.  i.  Clemmer,  190  Pa.  202,  42 
Atl.  675;  Com.  r.  Valsalka,  181  Pa.  17, 
37  Atl.  405.  S.  C— State  r.  Lee,  35  S. 
C.  192,  14  S.  E.  395;  State  f.  MeJun- 
kin,  7  S.  C.  21.  W.  Va.— Hudson  v. 
Jones,  68  W.  Va.  492,  69  S.  E.  980; 
State  V.  Medley,  66  W.  Va.  216,  66  S. 
E    358 

23.  Roby  v.  State,  74  Ga.  812;  State 
V.  Lee,  35  S.  C.  192,  14  S.  E.  395; 
State  t.  MeJunkin,  7  S.  C.  2-1. 

[a]  Such  commissioner  becomes  a 
de  facto  ofticer  in  the  interval  between 
the  exi)iration  of  his  term  of  office 
and  the  appointment  and  qualification 
of  his  successor.  State  r.  Lee,  35  S.  C 
192,  14  S.  E.  395;  State  f.  McJunkin, 
7  S.  C.  21. 

[b]  But  after  the  appointment  and 
Qualification  of  the  succeeding  commis- 
sioner, the  retiring  one  has  no  author- 
itv  to  prepare  a  list  of  jurors.  State 
T."  Bryce,   11    S.   C.   342. 

Duration  of  office  of  commissioner, 
see  infra,  ITT,  A,  2,  d. 

24.  Ala.— Woodward  v.  State,  5  Ala. 
App.  202,  59  So.  688.  Ga.— Roby  r. 
State,  74  Ga.  812.  I,a.— State  v.  Bouvy, 
124  La.  1054,  50  So.  849;  State  v.  '^U'- 
Clendon,  118  La.  792,  43  So.  417.  Minn. 
State  r.  Weingarth,  159  N.  W.  789. 
Mo. — State  r.  Ryan,  232  Mo.  77,  133 
S.  W.  8.  Mont. — State  r.  Osnes,  14 
Mont.  553,  37  Pac.  13.  Pa.— Com.  r. 
Manfredi,  162  Pa.  144,  29  Atl.  404. 
S.  C— State  r.  IVlerriman,  34  S.  C.  16, 
12  S.  E.  619.  Tenn. — Turner  f.  State, 
111   Tenn.   593,   69   S.   W.   774. 

25.  See  generally  th?  statutes,  and 
the  followinsr:  Ind.  Ter.— Bureh  v. 
United  States,  7  lud.  Tor.  284,  104  S. 


W.  619.  Ky.— Louisville,  H.  &  St.  L. 
Ry.  Co.  V.  Schwab,  127  Ky.  82,  1»5  S. 
\V.  110.  Mont.— State  r.  McHatton,  10 
Mont.  370,  25  Pac.  1046.  Tenn.— Tur- 
ner i:.  State,  111  Tenn.  593,  69  S.  W. 
774.  Tex. — Veramendi  r.  Hutchins,  56 
Tex.  414;  Columbo  v.  State,  65  T-sx. 
Crim.  608,  145  S.  W.  910;  Whittle  r. 
State,  43  Tex.  Crim.  468,  66  S.  W.  771. 

[a]  In  the  absence  of  statute  so 
requiring,  see  Xortheasteru  Neb.  R.  Co. 
V.  Frazier,  25  Xch.  42,  40  X.  W.  604. 

[b]  Disqualification  of  One  Mem- 
ber.— Ths  fact  that  one  member  of  a 
board  of  jury  commissioners  is  so  dis- 
qualified does  not  render  the  board's 
action  invalid,  the  majority  of  the 
members  being  competent  to  act.  Tur- 
ner V.  State,  111  Tenn.  593,  69  S.  W. 
774. 

[c]  Commissioner  Prosecuting  Wit- 
ness.— It  is  not  ground  for  quashing 
the  venire  in  a  trial  for  arson,  that 
the  owner  of  the  burned  building  was 
one  of  the  jury  commissioners,  in  the 
absence  of  a  showing  that  he  dis- 
charged his  duties  with  reference  to 
the  prosecution  of  the  particular  de- 
fendant. Prater  r.  State,  107  Ala.  26, 
IS   So.  238. 

26.  Ga. — ]\r(Lain  r.  State,  71  Ga. 
279.  La.— State  r.  Ardoin,  136  La. 
1085,  68  So.  133;  State  r.  McClendon, 
118  La.  792,  43  So.  417;  State  v.  Scott, 
110  La.  369,  34  So.  479;  State  c.  Fuse- 
lior,  51  La.  Ann.  1317,  26  So.  264; 
State  r.  Newhouse,  29  La.  Ann.  824. 
Tenn.— Turner  r.  State,  111  Tenn.  593, 
69    S.   W.    774. 

fal  Presumption  of  Resignation  of 
Foi^ner  Office. — An  officer  who  accepts 
an  appointment  as  jury  commissioner 
is  presumed  to  have  resigned  his  for- 
nier  office.  State  r.  Fuselier,  51  La. 
.'Vnn.  1317,  26  So.  264.  See  State  f. 
Noekum,  41  La.   Ann.   689,   6   So.   729; 
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law,-"  Relationship  alone  of  a  jury  commissioner  to  a  party  to  an  action 
or  proceeding  does  not  disqualify  him  from  selecting  a  jury.-^  Nor  is 
a  commissioner  disqualified  by  the  fact  that  he  is  a  merchant  doing 
business  with  the  defendants.^^ 

Statutes  Directory.  —  The  statutes  specifying  certain  qualifications  to 
be  necessary  in  a  jury  commissioner  are  directory  only.^° 

c.     Appointment   and   Oath    of  Persoyis   Selecting. — (I.)    Generally. 
The  jury  selectors  are  sometimes  appointed  by  the  judge  or  court,^^ 


State   V.  Eiley,  41  La.  Ann.  693,  6  So. 
730. 

[b]  Membership  in  a  committee  of 
a  political  party  is  not  an  office  within 
the  meaning  of  the  provision  of  such 
a  statute.  State  r.  Ardoin,  136  La. 
1085,  68  So.  133. 

[c]  A  county  school  commissioner 
is  not  such  a  county  officer  as  is  ren- 
dered incompetent  by  the  statute  to 
act  on  the  jury  commission.  McLain 
V.  State,  71   Ga.  279. 

27.  Turner  r.  State,  111  Tenn.  593, 
69  S.  W.  774. 

[a]  It  mil  vitiate  a  jury  list  if  an 
attorney  aids  in  its  preparation.  United 
States  r.  Murphv,  224  Fed.  554;  State 
V.   Austin,  183   Mo.   478,   82   S.   W.   5. 

28.  Humphrey  r.  Palmer,  89  S.  C. 
401,  71  S.  E.  977;  Veramendi  v.  Hutch- 
ins,  56  Tex.  414. 

[a]  The  general  rule  is  thus  stated 
in  State  r.  Perry,  73  S.  C.  199,  53  S.  E. 
1C9:  "The  correct  rule  is  that  the  con- 
sanguinity or  affinity  must  be  such  as 
■would  reasonably  lead  to  the  presump- 
tion that  the  jury  commissioner  would 
thereby  be  affected  in  such  manner  as 
to  impair  the  proper  discharge  of  his 
duties,  and  this  fact  must  be  determined 
by  the  presiding  judge  in  the  exercise 
of  a  sound  discretion.  It  may  be  well 
to  remark  that  the  trial  judge  in  exer- 
cising his  discretion  is  not  restricted 
to  the  consideration  of  the  degree  of 
relationship  only.  The  court  may  in- 
quire whether  the  case  had  arisen  and 
whether  the  officer  knew  of  its  pend- 
ency when  the  jury  was  drawn.  These 
and  other  pertinent  inquiries  in  ad- 
dition to  the  fact  of  relationship  may 
well  enter  into  the  exercise  of  the 
discretion  of  the  court."  Quoted  in 
Humphrey  v.  Palmer,  89  S.  C.  401,  71 
S.   E.  977. 

[b]  Duty  of  Litigant  Where  Com- 
missioner Related. — Where  the  statute 
confers   on   the   jury   commissioner   the 

Vol.  XVI 


right  of  rejection,  it  is  the  duty  of 
a  litigant  to  use  reasonable  diligence 
to  ascertain  before  the  selecting  wheth- 
er one  of  the  commissioners  is  related 
to  the  parties  in  interest,  so  that  he 
may  be  present  at  the  drawing  and 
protect  his  rights.  Humphrey  f.  Palm- 
er, 89  S.  C.  401,  71  S.  E.  977. 

[c]  Where  Selection  Before  Cause 
of  Action  Accrued. — Where  it  appears 
that  the  names  in  the  jury  box  had 
been  selected  and  placed  therein  be- 
fore the  cause  of  action  had  arisen, 
there  was  no  abuse  of  discretion  in 
holding  that  the  defendant  could  not 
have  been  prejudiced  by  the  par- 
ticipation in  such  selection  of  a  com- 
missioner who  was  the  son-in-law  of 
the  plaintiff.  Humphrey  V.  Palmer,  89 
S.  C.  401,  71  S.  E.  977. 

29.  Veramendi  v.  Hutchins,  56  Tex. 
414. 

30.  United  States  v.  Chaires,  40  Fed. 
820;  Whittle  v.  State,  43  Tex.  Crim. 
468,  66  S.  W.  771. 

31.  XJ,  S. — United  States  v.  Chaires, 
40  Fed.  820.  Ga.— Carter  v.  State,  143 
Ga.  632,  85  S.  E.  884;  Edge  v.  Holcomb, 

135  Ga.  765,  70  S.  E.  644;  Eawlins  v. 
State,  124  Ga.  31,  52  S.  E.  1.  111. 
People  V.  Onahan,  170  111.  449,  48  N. 
E.  1003;  McCaffery  v.  McAndrews,  174 
111.  App.  391.  Ind.  Ter.— Burch  v. 
United  States,  7  Ind.  Ter.  284,  104  S. 
W.  619.  Ky.— Louisville,  H.  &  St.  L. 
Ry.  Co.  V.  Schwab,  127  Ky.  82,  105  S. 
W.  110;  Eisner  v.  Com.,  95  Ky.  539, 
26    S.    W.    388.      La.— State  v.   Jordan, 

136  La.  476,  67  So.  337;  State  v.  Mc- 
Clendon,  118  La.  792,  43  So.  417;  State 
r.  Scott,  110  La.  369,  34  So.  479;  State 
r.  Batson,  108  La.  479,  32  So.  478; 
State  V.  Jean,  42  La.  Ann.  946,  8  So. 
480;  State  v.  Nockum,  41  La.  Ann. 
RS9,  6  So.  729.  Mo.— State  v.  Corcoran, 
206  Mo.  1,  103  S.  W.  1044.  Mont. 
State  V.  McHatton,  10  Mont.  370,  25 
Pac.    1046.     N.  Y.— Allison    v.    Welde, 
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sometimes  by  the  governor,^-  and  sometimes  it  is  an  elective  office." 
(II.)  Oath.  — The  commissioners  are  retiuired  by  statute  to  take  an 
oath  before  entering'  upon  their  duties."'*  But  a  failure  to  do  so  will 
not  render  acts  of  the  cominissioners  performed  in  accordance  with  tiie 
provisions  of  tlie  statute  objeeticnable  as  they  are  de  facto  officers  and 
as  such  competent  to  act,-'^  tliuuj:h  ui)on  this  proi)osition  the  autiiori- 
ties  are  not  in  accord.^"    Where  the  sheriff  or  his  deputy  is  required  to 


172  N.  Y.  421,  65  N.  E.  263.  Okla. 
Munn  r.  State,  5  Okla.  Crim.  245,  114 
Fac.  272;  Eemer  r.  State,  3  Okla.  Crim. 
706,  109  Pac.  247.  Tenn.— Turner  (. 
State,  111  Tenn.  59.3,  (59  S.  W.  774, 
Acts  1901,  ch.  124.  Tex. — Veramendi 
I".  Hutch  ins,  56  Tex.  414;  Columbo  f. 
State,  05  Tex.  Crim.  608,  145  S.  W. 
910;  Irvin  v.  State,  57  Tex.  Crim.  331, 
123  S.  W.  331;  Western  Union  Tel. 
Co.  V.  Everheart,  10  Tex.  Civ.  App. 
468,  32  S.  W.  90;  O 'Bryan  v.  State, 
12  Tex.  App.  118.  Utah. — Kennedy  r. 
Oregon  Short  Line  R.  Co.,  18  Utah  325, 
54  Pac.  988.  W.  Va.— State  v.  Scott, 
36  W.  Va.  704,  15  S.  E.  405;  State  v. 
Mounts,  36  W.  Va.  179,  14  S.  E.  407, 
15  L.  R.  A.  243.  Wis.— State  ex  rcl. 
Gubbins  V.  Anson,  132  Wis.  461,  112 
N.   W.  475. 

32.  La.— State  r.  Pierre,  121  La.  465, 
46  So.  574.  Md.— State  r.  McNay,  100 
Mfl.  622,  60  Atl.  273.  Mich.— People 
V.  Tonuelier,  167  Mich.  638,  133  N.  W. 
510;  People  v.  Reilly,  53  Mich.  260,  18 
N.  W.  849;  People  r.  Harding,  53  Mich. 
48,  18  N.  W.  555,  51  Am.  Rep.  95, 
appointment  made  by  senate  on  nom- 
ination of  governor. 

33.  Com.   f.    Clemmer,    190   Pa.    202, 

42  Atl.  675;  Bucks  County  Jurors,  20 
Pa.  Co.  Ot.  36;  Com.  v.  Smith,  16  Pa. 
Co.  Ct.  577. 

34.  See  generally  the  statutes  and 
the  following:  Ala.— Linnehan  r.  State, 
116  Ala.  471,  22  So.  C62.  111.— Ann.  St., 
1913,  §6856.  Ind.  Ter.— Burch  r.  United 
States.  7  Ind.  Ter.  284,  104  S.  W.  619. 
Ky.— Louisville,  H.  &  St.  L.  Rv.  Co. 
1-.  Schwab,  127  Ky.  82,  105  S.  W.  110. 
La. — State   v.  McClendon,  118  La.  792, 

43  So.  417;  State  v.  Batson,  108  La. 
479,  32  So.  478;  State  r.  Flint,  52  La. 
Ann.  62,  26  So.  913;  State  v.  Thomp- 
son, 32  La.  Ann.  879.  Mich.— People 
V.  Harding,  53  Mich.  48,  18  N.  W. 
555,  51  Am.  Rep.  95.  Mo.— State  r. 
Breen,  59  l\ro.  413.  Pa.— Com.  r.  Val- 
salka,   ISl   Pa.   17,   37    Atl.    103;    Klom- 


mer  v.  Mount  Penn  G.  R.  Co.,  1G3  Pa. 
521,   30   Atl.   274. 

[a]  Presiunption  as  to  Oath. — In  the 
absence  of  proof  to  tlic  contrary,  it 
will  be  presumed  that  the  jury  com- 
missioners took  the  prescribed  oath. 
Linnehan  v.  State,  116  Ala.  471,  22  So. 
662. 

[b]  Where  the  clerk  of  court  is  a 
memijer  of  the  jury  commission,  it  is 
not  necessary  tliat  he  take  the  oath 
required  of  those  who  are  appointed  on 
the  commission  in  addition  to  his  oath 
as  clerk.  State  r.  Bradlev,  120  La. 
248,  45  So.  120;  State  v.  Starr,  52 
La.  Ann.  610,  26  So.  998;  State  v. 
Noekum,  41  La.  Ann.  689,  6  So.  729; 
State  V.  Riley,  41  La.  Ann.  693,  6  So. 
730.  But  see  contra,  State  v.  Vance, 
31  La.  Ann.  398;  State  r.  Williams,  30 
La.  Ann.  1028. 

[c]  The  president  judge  -who  helps 
the  commissioners  make  the  selection 
need  not  take  an  additional  oath  be- 
fore entering  on  this  dutv.  Com.  r. 
Shew,  8  Pa.  Dist.  484;  Coin.  v.  Smith, 
16   Pa.   Co.   Ct.  577. 

35.  Linnehan  r.  State,  116  Ala.  471, 
22  So.  662;  Hudson  r.  Jones,  68  W, 
Va.  492,  69  S.  E.  980;  State  r.  Med- 
ley, 66  W.  Va.  216,  66  S.  E.  35S. 

As  to  effect  of  list  prepared  hy  de 
facto  conimissioners,  see  supra.  111,  A, 
2,  a. 

36.  State  r.  Kellogg,  104  La.  580, 
29  So.  285;  State  r.  Flint,  52  La.  Ann. 
62,  26  So.  913,  both  holding  that  all 
members  of  the  jury  commission  must 
qualify  by  taking  the  oath  prescribed 
before   any    official    act    can    be    taken. 

[a]  The  omission  of  one  commis- 
sioner to  take  tlio  oatli  to  support  the 
constitution  of  the  United  States,  al- 
though he  takes  an  oath  to  faithfully 
jurform  his  duties  as  commissioner, 
bars  him  from  entering  upon  the  dis- 
charge of  his  duties,  and  because  of 
such  omission  the  jury  commission  does 
not  come  into  existence  and  cannot 
perform  any  of  the  functions  assigned 
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select  the  jurors  hy  reason  of  the  exhaustion  of  the  list  prepared  hy  the 
eomniissioners,^'  a  failure  to  administer  the  statutory  oath  to  such  offi- 
cers is  error. ^^ 

The  oath  is  to  be  taken  in  open  eourt,-'^  or  filed  with  certain  pre- 
scribed offieers.^^ 

d.  Duration  of  Office.  —  The  jury  commissioners  generally  hold 
office  for  a  period  of  time  fixed  by  statute.*^  In  some  jurisdictions,  the 
term  of  office  is  within  the  discretion  of  the  judge  appointing  them  or 
his  successor.*- 

e.  Remuneration.  —  The  compensation  of  the  jury  commissioners  is 
wholly  regulated  by  statute.*^ 

3.  Time  of  Selection.'**  —  The  time  for  making  selections  or  revis- 
ions of  the  jury  list  varies  in  different  jurisdictions,  some,  annually,*^ 


to    it.     State    v.    MeClendon,    118    La. 
792,  43  So.  417. 

37.  See  supra,   III,  A,   2,  a. 

38.  Sewall  r.  State,  67  Tex.  Crim. 
105,  148  S.  W.  569;  Wyers  r.  State, 
22  Tex.  App.  258,  2  S.  W.  722;  Hicks 
V.  State,  5  Tex.  App.  488. 

[a]  Only  Administered  Once  During 
Term. — If  the  oath  is  administered  to 
the  sheriff  aud  his  deputies  on  the  first 
day  of  the  term,  and  the  same  officers 
act  throughout  the  term,  it  is  not 
necessary  to  have  the  oath  repeated 
every  time  new  or  additional  talesmen 
are  to  be  summoned.  Deon  v.  State,  37 
Tex.  Crim.  506,  40  S.  W.  266;  Adams 
V.  State,  35  Tex.  Crim.  285,  33  S.  W. 
354;  Shaw  r.  State,  32  Tex.  Crim.  155, 
22  S.  W.  588;  Habel  t:  State,  28  Tex. 
App.  588,   13  S.  W.  1001. 

39.  Louisville,  H.  &  St.  L.  Ey.  Co. 
V.  Schwab,  127  Ky.  82,  105  S.  W. 
110. 

40.  People  v.  Harding,  53  Mich.  48, 
18  N.  W.  555,  51  Am.  Eep.  95  (county 
clerk);  Com.  r.  Yalsalka,  181  Pa.  17, 
37  Atl.  405,  prothonotary  of  the  county. 

[a]  Failure  to  file  oath  does  not 
vitiate  list  selected  as  requirement  is 
merelv  directorv.  Com.  r.  Valsalka, 
181  Pa.  17,  37  Atl.  405. 

41.  See  generallv  the  statutes,  and 
Ga.— Carter  v.  State,  143  Ga.  632,  85 
S.  E.  884;  Edge  v.  Holcomb,  135  Ga. 
765,  70  S.  E.  644.  Ky.— Eisner  v. 
Com.,  95  Kv.  539,  26  S.  W.  388.  Mo. 
State  r.  Corcoran,  206  Mo.  1,  103  S.  W. 
1044.  N.  M. — Territory  r.  Emilio,  14 
N.  M.  147,  89  Pac.  239.  W.  Va.— State 
t:  Scott,  36  W.  Va.  704,  15  S.  E.  405; 
State  r.  Mounts,  36  W.  Va.  179,  14  S. 
E.  407,  15  L.   E.  A.   243. 

42.  State  v.  Jordan,  136  La.  476,  67 
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So.  337;  State  f.  Bradley,  120  La.  248, 
45  So.  120;  State  r.  MeClendon,  118 
La.  792,  43  So.  417;  State  v.  Jean,  42 
La.  Ann.  946,  8  So.  480. 

[a]  The  mere  election  of  a  new 
judge  does  not  vacate  the  appointments 
made  by  the  latter  to  membership  on 
the  jury  commission,  which  retains  its 
authority  until  its  members  are  re- 
moved by  the  succeeding  judge.  State 
v.  Jordan,  136  La.  476,  67  So.  337; 
State  V.  Bradlev,  120  La.  248,  45  So. 
120. 

43.  See  generally  the  statutes,  and 
ni.— People  r.  Onahan,  170  111.  449,  48 
N.  E.  1003.  Mo.— State  ex  rel.  Major 
V.  Eyau,  232  Mo.  77,  133  S.  W.  8. 
Pa. — Fees  r.  Lebanon,  1  Pa.  Co.  Ct. 
428.  W.  Va.— State  v.  Scott,  36  W.  Va. 
704,  15  S.  E.  405;  State  V.  Mounts,  36 
W.  Va.  179,  14  S.  E.  407,  15  L.  E.  A. 
243. 

44.  Time  of  drawing  jury  panel,  see 
infra,  III,  B,  1,  c,  (I). 

45.  See  generally  the  statutes,  and 
the  following:  Ariz. — Ubillos  v.  Ter- 
ritory, 9  Ariz.  171,  80  Pac.  363.  Conn. 
McGann  r.  Hamilton,  58  Conn.  69,  19 
Atl.  376;  Colt  r.  Eves.  12  Conn.  243. 
Fla.— Woodward  r.  State,  33  Fla.  508, 
15  So.  252;  Eeeves  r.  State,  29  Fla. 
527,  10  So.  901;  White  v.  State,  26 
Fla.  602,  7  So.  857.  Idaho.— Heitman 
V.  Morgan,  10  Idaho  562,  79  Pac.  225. 
111.— Ann.  St.,  1913,  §6856  (selection 
made  every  four  years;  revision  and 
amendment  made  annually  in  discretion 
of  commissioners) ;  People  v.  Onahan, 
170  111.  449,  48  N.  E.  1003.  Mich. 
Eberts  v.  Mount  Clemens  Sugar  Co., 
182  Mich.  449,  148  N.  W.  810;  People 
r.  Harding,  53  Mich.  48,  18  N.  W. 
555,   51   Am.   Eep.  95.     Miss. — Cook  v. 
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and  in  others  biennially;'"'  in  other  jurisdictions,  Rueh  selection 
or  revision  is  madi;  hiannually/^  or  when  the  list  is  exliausted/'  or  so 
far  depleted  that  it  will  pro))ably  be  exhausted  at  the  next  drawing  of 
jurors.^^  In  others,  it  is  made  as  often  as  necessary  to  keep  the  list 
up  to  a  definite  number.*"  The  time  fixed  by  the  statutes  for  selecting 
or  revising  the  jury  list  is  merely  directory,  and  it  does  not  invalidate 
the  list  if  the  jurors  are  not  selected  at  the  statutory  time.^'  The  se- 
lection or  revision  may  be  made  at  an  adjourned  meeting  of  the  select- 
ing body  at  which  all  members  are  present,*^  or  at  a  meeting  subsequent 
to  the  one  named  in  the  statute.*^ 


State,  90  Miss.  137,  43  So.  G18;  Dixon 
«y.  State,  74  Miss.  271,  20  So.  839; 
Sumrall  v.  State,  29  Miss.  202.  S.  C, 
Hutto  r.  Southern  Ry.,  75  S.  C.  295, 
55  S.  E.  445.  Wash. — State  v.  Leroy, 
61  Wash.  405,  112  Pac.  635;  Cathey  r. 
Seattle  Elec.  Co.,  58  Wash.  176,  108 
Pac.  443.  Wye— Comp.  St.,  1910, 
§983;  Meldrum  r.  State,  23  Wyo.  12, 
146  Pac.  596;  State  v.  Bolln,  10  Wyo. 
439,  70  Pac.  1. 

[a]  The  object  of  the  annual  lists 
is  not  to  annul  or  supersede  the  lists 
previously  returned,  but  to  return  the 
names  of  such  persons  as  may  have 
been  previously  omitted,  or  may  have 
become  from  any  cause  subject  to  the 
duty  sibce  the  previous  return.  Sum- 
rall V.  State,  29  Miss.  202. 

46.  Poole  V.  Lansden,  183  111.  App. 
609. 

[a]  In  Georgia,  the  statute  provides 
that  biennially,  or,  if  the  judge  of  the 
superior  court  shall  direct,  triennially, 
the  jury  list  shall  be  revised,  except 
in  certain  counties  where  the  revision 
may  be  annual.  Carter  v.  State,  143 
Ga.  632,  85  S.  E.  884. 

47.  State  i'.  McClendon,  118  La.  792, 
43  So.  417;  State  v.  Daniels,  134  N.  C. 
641,  46  S.  E.  743. 

48.  Nelson  v.  State  ex  rel.  Black- 
well,  182  Ala.  449,  62  So.  189;  Jury 
Com.  V.  State,  178  Ala.  412,  59  So.  594; 
West  r.  State,  118  Ala.  100,  24  So. 
48;  Steele  r.  State,  111  Ala.  32,  20 
So.  648;  Johnson  v.  State,  102  Ala.  1. 
16  So.  99;  Poole  f.  Lansden,  183  111. 
App.  609.  See  People  v.  Hubert,  2.31 
111.  514,  96  N.  E.  294,  wherein  the 
court  refused  to  allow  a  challenge  to 
the  array  based  upon  the  ground  that 
the  board  of  supervisors  selected  a  new 
jury  list  before  the  old  one  was  ex- 
hausted, because  the  record  did  not 
show  from  which  list  the  jurors  were 
drawn. 

Refilling  bos  before   names    therein 


exhausted  as  ground  of  challenge,  see 
wfra,   VII,   E. 

49.  Nelson  r.  State  ex  rel.  Black- 
well,  182  Ala.  449,  62  So.  189;  Jury 
Com.  V.  State,  178  Ala.  412,  59  Sc. 
494. 

50.  State  v.  Gallot,  138  La.  224,  70 
So.  106;  State  v.  Batson,  108  La.  479, 
32  So.  478;  State  v.  White,  46  La.  Ann. 
1273,   15   So.   623. 

51.  Conn. — Colt    v.   Eves,     12    Conn. 

243.  Fla.— Reeves  v.  State,  29  Fla.  527, 
10  So.  901.  N.  Y.— People  v.  Wenner- 
holm,  166  N.  Y.  567,  60  N.  E.  259. 
N.  C— State  v.  Teachey,  138  N.  C.  587, 
50  S.  E.  232;  State  i;.  Dixon,  131  N.  C. 
808,  42  S.  E.  944;  Moore  v.  Navassa 
Guano  Co.,  130  N.  C.  229,  41  S.  E. 
293;  State  r.  Smarr,  121  N.  C.  669,  28 
S.  E.  549.  S.  C— State  v.  Smith,  77 
S.  C.  248,  57  S.  E.  868;  Hutto  f.  South- 
ern Ry.,  75  S.  C.  295,  55  S.  E.  245; 
State  V.  Lee,  35  S.  C.  192,  14  S.  E. 
395.  Utah. — Kennedy  v.  Oregon  Short 
Line  R.  Co..  18  Utah  325,  54  Pac.  988; 
Nelson  v.  Southern  Pacific  Co.,  18  Utah 

244,  55  Pac.  364.  W.  Va.— State  v. 
]Medley,  66  W.  Va.  216,  66  S.  E.  358. 
Wis. — Burlingame  v.  Burlingame,  18 
Wis.  285.  Wye— State  v.  Bolln,  10 
Wyo.  439,  70  Pac.   1. 

[a]  Mere  Irregularity. — It  is  at 
most  but  a  mere  irregularity  that  the 
jury  list  is  not  revised  at  the  statutory 
time.  State  v.  Teachey,  138  N.  C.  587, 
50  S.  E.  232;  Moore  v.  Navassa  Guano 
Co.,  130  N.  C.  229,  41   S.  E.  293. 

[b]  Dilatory  Selection.— That  the 
jury  board  occupietl  two  months  in  the 
process  of  selecting  jurors  and  putting 
their  names  in  the  wheel  may  indicate 
iinnecessary  deliberation,  but  is  no 
ground  of  complaint  for  want  of  care 
and  diligence.  Com.  v.  Manfredi,  162 
Pa.   144,  29  Atl.  404. 

52.  People  r.  Baldwin,  117  Cal.  244, 
49   Pac  186. 

53.  Reeves  i.  State,  29  Fla.  527,  10 
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Exhaustion  of  Authority.  —  After  the  jury  roll  has  been  made  up  and 
the  jury  box  filled,  the  power,  authority  and  duty  of  the  jury  com- 
mission is  exhausted  :^*  and  cannot  be  called  into  activity  again  until 
the  exhaustion  or  depletion  of  the  box.^° 

4.  Place  of  Selection.  —  The  place  of  meeting  of  the  jury  commis- 
sion is  usually  designated  by  statute.^''  The  commissioners,^^  or  the 
clerk.^*  are  sometimes  authorized  to  designate  the  place  of  meeting. 
The  statute  is  merely  directory  as  to  the  place  of  revising  the  jury  list.^'' 

5.  The  Selection.  —  a.  In  General.  —  The  board  or  commissioners 
are  invested  with  large  discretionary  powers  in  regard  to  the  selection 
and  rejection  of  the  individuals  who  are  prospective  jurors,*"'"  and  in 
the  absence  of  an  illegal  purpose,  fraud  or  corruption  in  the  selection, 
the  discretionary  action  of  the  commissioners  will  not  usually  be  set 
aside.*^^     Where,   however,   the   jury  commissioners  act  in   open  dis- 


So.  901;  Poole  v.  Langden,  183  111.  App. 
609. 

[a]  Power  of  Correction  After  Com- 
pletion of  List. — But  the  jury  commis- 
sion or  its  members  have  no  power 
or  authority,  at  a  subsequent  meeting, 
to  correct  errors  or  mistakes  made  in 
the  deposit  of  names  in  the  jury  box, 
or  in  their  entry  upon  the  jury  list. 
Jury  Com.  v.  State,  178  Ala.  412,  59 
So.  594. 

54.  Jury  Com.  i'.  State,  178  Ala.  412, 
59  So.  594. 

55.  Jury  Com.  v.  State,  178  Ala.  412, 
59  So.  594;  Steele  r.  State,  111  Ala. 
32,  20  So.  648.  See  also  the  cases 
cited  supra,  note  48. 

56.  See  generally  the  statutes,  '5,nd 
Ala.— Jury  Com.  v.  State,  178  Ala.  412, 
59  So.  594.  Mich. — Eberts  v.  Mount 
Clemens  Sugar  Co.,  182  Mich.  449,  148 
N.  W.  810.  Wyo.— Comp.  St.,  1910, 
§983;  Meldrum  v.  State,  23  Wyo.  12, 
146  Pac.  596;  State  v.  Bolln,  10  Wyo. 
439,  70  Pac.  1. 

57.  State  ex  rel.  Major  f.  Ryan,  232 
Mo.  77,  133  S.  W.  8. 

58.  State  v.  Johnson,  47  La.  Ann. 
1092,   17   So.   480. 

59.  State  v.  Teachey,  138  N.  C.  587, 
50  S.  E.  232;  Moore  v.  Navassa  Guano 
Co.,  130  N.  C.  229,  41  S.  E.  293. 

60.  Ala.— Green  v.  State,  73  Ala.  26; 
State  V.  Brooks,  9  Ala.  9;  Woodward 
V.  State,  5  Ala.  App.  202,  59  So.  688. 
ria.— Reeves  v.  State,  29  Fla.  527,  10 
So.  901.  Ga.— Carter  r.  State,  143  Ga. 
632,  85  S.  E.  884;  Dickens  »;.  State,  137 
Ga.  523,  73  S.  E.  826;  Thomas  v.  State, 
67  Ga.  460.  La.— State  v.  Evans,  137 
La.  379,  68  So.  732;  State  v.  Chase,  37 
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La.   Ann.   165.     Miss. — Lewis  v.  State, 
91  Miss.  505,  45   So.  360. 

[a]  Judicial  Function. —  (1)  The  de- 
termination of  the  qualifications  of 
prospective  jurors  involves  the  judicial 
function  of  the  jury  commission.  Nel- 
son V.  State  ex  rel.  Blackwell,  182  Ala. 
449,  62  So.  189.  (2)  But  the  selection 
of  the  jurors  is  not  an  essentially  judi- 
cial function,  making  an  act  conferring 
upon  the  jury  commissioners  the  power 
of  selecting  jurors,  unconstitutional  as 
conferring  upon  them  the  exercise  of 
judicial  power.  State  v.  McNay,  100 
Md.  622,  60  Atl.  273. 

[b]  Commissioners  may  omit  from 
the  jury  list  without  abusing  their  dis- 
cretion all  persons  whose  business  is 
such  that  it  is  reasonably  probable  that 
an  excuse  from  jury  service  would  be 
granted.  Carter  v.  State,  143  Ga.  632, 
85  S.  E.  884;  Dickens  r.  State,  137  Ga. 
523,  73  S.  E.  826;  Rawlins  V.  State, 
124  Ga.  31,  52  S.  E.  1;  State  v.  Tighe, 
27  Mont.  327,  71  Pac.  3,  wherein  the 
commissioners  purposely  excluded  per- 
sons exempt  from  liability  to  act  as 
jurors.  As  to  excusing  jurors  from 
jury  service,  see  infra,  VL 

61.  Fla. — Reeves  v.  State,  29  Fla, 
527,  10  So.  901.  La.— State  v.  Evans, 
137  La.  379,  68  So.  732;  State  v. 
Bradley,  120  La.  248,  45  So.  120;  State 
V.  Chase,  37  La.  Ann.  165;  State  v. 
Foster,  .32  La.  Ann.  34.  N.  Y.— People 
V.  .Tewett,  3  Wend.  314.  N.  C— State 
V.  Daniels,  134  N.  C.  641,  46  S.  E.  743; 
Moore  v.  Navassa  Guano  Co.,  130  N. 
C.  229,  41  S.  E.  293;  State  v.  Perry, 
122    N.    C.    1018,   29    S.   E.    384. 

fa]  The  court  cannot  in  any  col- 
lateral proceeding   ioquire   whether   or 
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ohedicnof*  of  iho  Inw  in  the  selection  of  the  jurors  nnd  the  propnration 
of  the  jury  list,  no  fraud  or  improper  purpose  need  he  siiown  ;'-  nor 
need  the  challenging  party  show  that  he  was  thereby  substantially 
prejudiced.''^  The  fact  that  some  of  the  jurors  selected  do  not  possess 
the  requisite  qualifications,''*  or  are  exempt  by  law  from  service,"'  does 
not,  of  itself,  vitiate  the  list,  unless  the  statute  specifically  prescribes 
the  class  or  list  of  persons  from  which  the  jurors  are  to  be  selected.**'' 

b.  Number  Selected.^''  —  The  statutes  generally  designate  the  num- 
ber of  names  to  be  selected  for  the  jury  list,"®  though  this  matter  is 
sometimes  left  to  the  discretion  of  the  jury  commissioners.""  Where  a 
statute  directs  that  a  certain  number  of  names  be  on  the  list,  it  will 
not  constitute  a  ground  of  objection  to  the  panel  that  a  less  number,'*' 


not  the  jury  commission  have  judicious- 
ly selected  a  jury  list  of  persons  pos- 
sessing the  requisite  qualifications. 
Green   v.  State,  73  Ala,  26. 

[b]  Discretion  Not  Disturbed. — (1) 
The  jury  list  will  not  be  set  aside  be- 
cause the  jurors  selected  owned  but 
a  small  percentage  of  the  wealth  of 
the  county  (Carter  r.  State,  143  Ga. 
632,  85  S.  E.  884;  Davis  v.  Arthur,  139 
Ga.  74,  76  S.  E.  676),  (2)  or  because 
a  majority  of  them  belonged  to  a  par- 
ticular religious  sect.  Carter  v.  State, 
143  Ga.  632,  85  S.  E.  884;  Davis  V. 
Arthur,  139   Ga.   74,   76  S.  E.  676. 

Intentional  omission  of  names  of 
negro  citizens  as  ground  for  quashing 
venire,  see  infra,  A^II,  E,  3. 

62.  Louisville,  H.  &  St.  L.  Ey.  Co. 
V.  Schwab,  127  Ky.  82,  105  S.  W.  110; 
Moore  v.  Navassa  Guano  Co.,  130  N.  C. 
229,  41  S.  E.  293. 

63.  Louisville,  H.  &  St.  L.  Rv.  Co. 
V.  Schwab,  127  Ky.  82,  105  S.  W.  110. 

64.  Cal.— People  r.  Searcey,  121  Cal. 
1,  53  Pac.  359,  41  L.  R.  A.  157  (name 
not  on  assessment  roll) ;  People  v.  Dur- 
rant,  116  Cal.  179,  48  Pac.  75;  People 
V.  Young,  108  Cal.  8,  41  Pac.  281,  not 
on  assessment  roll.  La. — State  i\  Bat- 
son,  108  La.  479,  32  So.  478.  N.  C. 
State  V.  Griffice,  74  N.  C.  316.  Wyo. 
Meldrum  v.  State,  23  Wyo.  12,  146 
Pac.  506;  State  v.  Bolln,  10  Wyo.  439, 
70  Pac.   1. 

[a]  Qualifications  Not  Passed  Upon. 
It  was  not  intended  by  the  legislature 
that  the  qualifications  of  each  person 
selected  by  the  board  should  be  passed 
upon.  If  their  names  apear  upon  the 
assessment  roll,  no  further  inquiries 
need  be  made.  State  v.  Squaires,  2 
Nev.  226. 

65.  State  v.  Brooks,  9  Ala.  9;  State 


r.    Merriman,    34    S.    C.    16,    12    S.    E. 
619. 

66.  State  v.  Jenkins,  32  Kan.  477, 
4  Pac.  809,  in  which  event  a  failure  to 
select  from  such  class  or  list  is  suffi- 
cient ground  for  quashing  the  panel. 

Grounds  for  quashing  panel,  see  gen- 
erally infra,  Yll,  E,  3. 

67.  Number  of  jury,  see  supra,  II, 
B,  2. 

68.  See  generally  the  statutes,  and 
the  following:  Fla. — Reeves  v.  State, 
2!)  Fla.  527,  10  So.  901  (three  hundred 
persons  or  less  when  such  number  can- 
not be  procured);  White  v.  State,  26 
Fla.  602,  7  So.  857.  Idaho.— Heitman 
V.  Morgan,  10  Idaho  562,  79  Pac.  225, 
one  hundred  and  fifty  or  less  when 
such  number  cannot  be  secured.  Iia. 
State  V.  Batson,  108  La.  479,  32  So. 
478.  Mich.— Hewitt  v.  Gage,  71  Mich. 
287,   39   X.   W.   56. 

69.  Rawlins  v.  State,  124  Ga.  31,  52 
S.    E.   1. 

[a]  The  commissioners,  in  determin- 
ing the  number  of  jurors  to  be  selected, 
sliould  take  into  consideration  the 
whole  number  of  persons  liable  to  jury 
service,  the  volume  of  business  to  be 
transacted  in  the  various  courts  which 
require  the  presence  of  jurors,  as  well 
as  the  facilitation  of  business  in  such 
courts.  Rawlins  v.  State,  124  Ga.  31, 
52   S.  E.   1. 

70.  People  v.  Sowell.  145  Cal.  292, 
78  Pac.  717.  See  State  r.  Batson,  108 
La.  479,  32  So.  478,  holding  that  if 
the  number  in  the  bos  falls  one  short 
of  that  contemplated  by  statute,  it 
does  not  justify  the  quashing  of  the 
venire,  in  the  absence  of  proof  of 
fraud  or  actual  injurv.  Compare  State 
r.  Love,  106  La.  658,"  31  So.  289,  hold- 
ing that  where  the  number  is  far  be- 
low   the    statutory    requirement     it    is 
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or  that  a  mnch  greater  number/^  is  designated. 

e.  Presumption  of  Regularity.  —  In  the  absence  of  a  showing  to  the 
contrary,  it  will  be  presumed  that  the  board  or  commission  making  the 
selection  properly  discharged  its  duty  in  good  faith," 

d.  Mandamus  To  CompelP  —  IMandamus  is  the  appropriate  rem- 
edy to  compel  the  commissioners  to  perform  their  duty  where  they 
have  failed  to  act.''*  The  allegations  of  the  petition  in  such  case  must 
be  positive,  and  not  on  information  and  belief/^ 

6.     Signing  and  Returning  Jury  List.  —  The  jury  list  is  signed,'" 


sufficient  to  cause  a  quashal. 

Grounds  for  challenge  to  array  gen- 
erally,  see   infra,  VII^  E,  3. 

71.  Hewitt  r.  Gage,  71  Mich.  287, 
39  N.  W.  56  (holding  that  a  list  having 
an  excessive  number  of  jurors  may  be 
corrected  by  striking  off  all  names 
listed  in  excess  of  the  proper  number) ; 
Rizzolo  V.  Com.,  126  Pa.  54,  17  Atl. 
520,  holding  that  the  fact  that  there 
•was  a  slight  excess  in  the  number  of 
names  on  the  list  was  a  mere  irregular- 
ity of  a  harmless  nature. 

As  ground  for  challenge  to  array, 
see   infra,  VII. 

72.  Cal.— People  v.  Sowell,  145  Cal. 
292,  78  Pac.  717.  Fla.— Woodward  v. 
State,  33  Fla.  508,  15  So.  252.  Ga. 
Carter  v.  State,  143  Ga.  632,  85  S.  E, 
884;  Davis  v.  Arthur,  139  Ga.  74,  76 
S.  E.  676.  Idalio. — Heitman  v.  Mor- 
gan, 10  Idaho  562,  79  Pac.  225.  la. 
State  V.  Wilson,  166  Iowa  309,  144 
N.  W.  47,  147  N.  W.  739;  State  v. 
Ansaleme,  15  Iowa,  44.  Ky. — Louis- 
ville, H.  &  St.  L.  Ey.  Co.  v.  Schwab, 
127  Ky.  82,  105  S.  W.  110.  Mich. 
People  V.  Coughlin,  67  Mich.  466,  35 
N.  W.  72.  N.  Y.— Dolan  v.  People,  64 
N.  Y.  485.  N.  C— State  v.  Wilcox,  104 
N.  C.  847,  10  S.  E.  453.  Pa.— Com.  v. 
Talsalka,  181  Pa.  17,  37  Atl.  405;  Rol- 
land  V.  Com.,  82  Pa.  306,  22  Am.  Rep. 
758;  Com.  v.  Hughes,  33  Pa.  Super. 
90.  Tex.— Woodward  r.  State,  50  Tex. 
Crim.  294,  97  S.  W.  499.  Wye— State 
V.  Bolln,  10  Wyo.  439,  70  Pac.  1. 

[a]  This  presumption  cannot  be 
overcome  by  an  ex  parte  order  of  the 
judge,  reciting  that  in  his  opinion  the 
jury  lists  are  not  a  fair  representation 
of  the  intelligence  of  the  county.  Car- 
ter V.  State,  143  Ga.  632,  85  S.  E. 
884. 

[b]  Presumption  Where  No  Jurors 
Selected  From  Township. — Where  the 
law  directs  that  a  proportionate  num- 
ber of  jurors  be  selected  from  each 
township  and  it  appears  that  no  jurors 
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were  selected  from  one  township,  it 
will  be  presumed  that  there  were  no 
persons  in  such  township,  suitable  and 
qualified  to  act  as  jurors.  People  v. 
Sowell,  145  Cal.  292,  78  Pac.  717.  See 
also  People  v.  Searcey,  121  Cal.  1,  53 
Pac.   359,  41   L.   R.  A.   157. 

73.  As  to  mandamus  generally,  see 
the  title  "Mandamus." 

74.  Davis  v.  Arthur,  139  Ga.  74,  76 
S.  E.  676.  See  Kennedy  v.  Oregon 
Short  Line  Co.,  18  Utah  325,  54  Pac. 
988. 

75.  Davis  v.  Arthur,  139  Ga.  74,  76 
S.  E.  676.  See  generally  the  title 
"Mandamus." 

76.  See  generally  the  statutes,  and 
Fla.— Young  v.  State,  63  Fla.  55,  58 
So.  188;  Reeves  r.  State,  29  Fla.  527, 
10  So.  901.  Minn.— State  v.  Peterson, 
61  Minn.  73,  63  N.  W.  171,  28  L.  E. 
A.  324;  State  v.  Schumm,  47  Minn.  373, 
50  N.  W.  362;  State  r.  Greenman,  23 
Minn.  209.  N.  J.— Gardner  v.  State,  55 
N.  J.  L.  17,  26  Atl.  30;  Poulson  V. 
Union  Nat.  Bank,  40  N.  J.  L.  563, 
Wyo.— State  v.  Bolln,  10  Wyo.  439,  70 
Pac.  1. 

[a]  The  list  cannot  be  deemed  com- 
plete until  it  is  certified,  signed,  and 
attested  as  required  by  statute,  when 
it  is  then  in  the  nature  of  a  record. 
State   V.   Greenman,   23  Minn.   209. 

[b]  Failure  To  Sign  List. — An  ob- 
jection that  the  chairman  of  the  county 
commissioners  failed  to  sign  the  jury 
list  before  handing  it  to  the  clerk  for 
recordation  should  not  avail  where  it 
affirmatively  appears  that  no  possible 
injury  accrued  to  the  defendant  by 
reason  of  such  irregularity.  Young  v. 
State,  63  Fla.  55,  58  So.  188. 

[c]  In  the  absence  of  statute,  the 
list  need  not  be  signed,  however.  State 
V.  Weingarth    (Minn.),   159   N.   W.   789. 

fd]  Signature  as  County  Commis- 
sioners. — The  fact  that  the  commis- 
sioners returned  the  list  signed  by 
them  as   county   commissioners  instead 
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after  completion,  and  certified/^  and  turned  over  to  the  clerk  or  other 
keeper  named  hy  the  statute  to  be  recorded  or  filed.^^  The  time  for  re- 
turnint?  the  lists  is  not  important,  and  it  is  not  necessary  that  the  stat- 
utory time  for  returninp;  it  be  followed/"  It  is  immaterial  whether  the 
return  is  made  voluntarily,^^  upon  request,*^  or  upon  the  order  of 
court. "*- 

Where  the  jury  list  returned  is  illegal,  the    court    under    some    statutes 
may  direct  the  return  of  a  new  list.®^ 


of  as  jury  commissioners  did  not 
vitiate  the  return  as  the  county  com- 
missioners constituted  the  board  of 
jury  commissioners.  Linnehan  V.  State, 
116  Ala.  471,  22  So.  662. 

77.  See  generally  the  statut,es,  and 
the  following:  Fla. — Reeves  v.  State, 
29  Fla.  527,  10  So.  901.  Ga.— Carr  v. 
State,  76  Ga.  592.  Minn.— State  v. 
Peterson,  61  Minn.  73,  63  N.  W.  171, 
28  L.  R.  A.  324;  State  r.  Schumm,  47 
Minn.  373,  50  N.  W.  362  (failure  to 
certify  is  a  material  defect);  State  f. 
Greenman,  23  Minn.  209.  N.  J.— Gard- 
ner V.  State,  55  N.  J.  L.  17,  26  Atl. 
30;  Poulson  V.  Union  Nat.  Bank,  40 
N.  J.  L.  563.  Pa.— Com.  v.  Valsalka, 
181   Pa.  17,   37  Atl.  405. 

[a]  Statutes  are  mandatory  as  to 
the  certificate.  Gardner  r.  State,  55 
N.  J.  L.  17,  26  Atl.  30;  Poulson  v. 
Union  Nat.  Bank,  40  N.  J.  L.  563.  But 
see  Coker  r.  State,  7  Tex.  App.  83, 
where  the  court  questioned  whether  the 
section  requiring  the  jury  list  to  be 
certified  would  be  construed  as  man- 
datory, in  the  absence  of  a  showing 
that  defendant  was  prejudiced  thereby. 

[b]  The  fact  that  the  list  -was  not 
certified  when  returned  to  the  county 
clerk  may  be  rectified  by  attaching  tlio 
certificate  where  there  is  no  question 
but  tliat  the  list  of  jurors,  as  drawn 
by  the  board  of  supervisors,  was  the 
same  list  that  went  into  possession 
of  the  county  clerk,  and  from  which 
the  names  were  taken  and  placed  in 
the  trial  jury  box.  People  r.  Young, 
108  Cal.  8,  41  Pac.  281.  See  McLain 
V.  State,  71  Ga.  279. 

[e]  Sufficient  Certification. — Carter 
r.  State,  56  Ga.  463;  State  r.  Peterson, 
61  Minn.  73,  63  N.  W.  171,  28  L.  R. 
A.   324. 

[d]  Matters  which  do  not  affect 
the  essence  of  the  certificate  will  not 
vitiate  the  list.  State  r.  Brooks,  9  Ala. 
9.  And  see  also  Brinkley  v.  State,  54 
Ga.  371. 


78.  See  generally  the  statutes,  and 
the  following:  Ala.— Code,  1907,  S72;i9 
(judge  of  probate  court);  .Johnson  v. 
State,  102  Ala.  1,  16  So.  99.  Ariz. 
Ubillos  f.  Territorv,  9  Ariz.  171.  80 
Pac.  363.  Cal.— Code  Civ.  Proc,  §208; 
People  r.  Crowey,  56  Cal.  36.  Fla. 
Reeves  r.  State,'  29  Fla.  527,  10  So. 
901;  White  v.  State,  26  Fla.  602,  7 
So.  857  (recorded  in  minutes  of  com- 
missioners) ;  Keeeh  v.  State,  15  Fla. 
591.  Minn. — State  v.  Peterson,  61 
Minn.  73,  63  N.  W.  171,  28  L.  R.  A. 
324.  Mont.— State  v.  Tighe,  27  Mont. 
."^27,  71  Pac.  3.  Pa.— Com.  r.  Valsalka, 
181  Pa.  17,  37  Atl.  405.  Wyo.— State 
V.  Bolln,    10   Wyo.   439,    70   Pac.   1. 

Failure  to  do  so  as  ground  of  chal- 
lenge, see  infra,  VII,  E. 

[a]  Statutes  Directory. — The  stat- 
utes requiring  the  list  to  be  "forth- 
with delivered  to  the  clerk"  are  di- 
rectory onlv.  State  r.  Gut,  13  Minn. 
341. 

[b]  List  may  be  recorded  after  the 
ballots  are  placed  in  the  box,  or  the 
jury  drawn.  The  omission  to  record 
it  is  not  an  irregularity  in  respect  to 
the  selection,  summoning  or  empanel- 
ing of  jurors.  Keech  r.  State,  15  Fla. 
591. 

79.  People  r.  Fuhrman,  103  Mich. 
593,  61  N.  W.  865;  Thomas  v.  People, 
39   Mich.   309. 

[a]  Return  After  Termination  of 
Office. — Where  the  body  making  the 
selection  goes  out  of  oflSce  before  mak- 
ing a  return  to  the  clerk,  the  succeed- 
ing body  can  make  the  return.  Mc- 
Gann  f.  Hamilton,  58  Conn.  69,  19  Atl. 
376. 

80.  People  r.  Fuhrman,  103  Mich. 
593,  61   N.  W.   865. 

81.  People  r.  Fuhrman,  103  Mich. 
593.  61   N.  W.  865. 

82.  People  r.  Fuhrman,  103  Mich, 
593,   61   N.   W.   865. 

83.  Smaltz  r.  Boyce,  109  Mich.  382, 
69  N.  W.  21,  on  its  own  motion. 
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7.  The  Jury  Box  or  Wheel.  —  a.  In  General.  —  Statutes  gener- 
ally provide  for  a  jury  box  or  wheel  or  other  receptacle  in  which  the 
slips  or  ballots  containing  th(!  names  of  persons  selected  for  jury  duty 
are  deposited,"^*  Separate  boxes  for  grand  jurors  and  trial  jurors  are 
sometimes  provided.^^ 

b.  Preparation  of  Ballots.  —  Statutes  sometimes  direct  that  the 
ballots  or  slips  be  prepared  in  a  certain  way,^*^  as  for  instance,  that  they 
be  so  folded  as  to  make  the  name  invisible,®'^  or  that  the  names  selected 
from  each  ward  be  separately  wrapped  and  sealed,^®  and  that  the  oc- 
cupation,*^ and  residence,*"'  of  the  juror  be  stated  after  his  name.^^ 

e.  Depositing  Ballots  and  Locking  Box.  —  The  ballots  or  slips,  after 
preparation,  are  placed  in  the  jury  box  or  wheel,  or  other  receptaele,^^ 


84.  See  generally  the  statutes,  and 
infra,  III,  A,  7,  c. 

85.  See  generally  the  statutes,  and 
Cal.— Code  Civ.  Proc,  §209.  Ga.— Car- 
ter V.  State,  143  Ga.  632,  85  S.  E.  884. 
111.— People  V.  Onahan,  170  111.  449,  48 
N.  E.  1003. 

86.  See  generally  the  statutes,  and 
the  following:  Jury  Com.  v.  State,  178 
Ala.  412,  59  So.  594;  Wilkinson  v. 
State,  106  Ala.  23,  17  So.  458;  John- 
son V.  State,  102  Ala.  1,  16  So.  99; 
Humphrey  v.  Palmer,  89  S.  E.  401,  71 
S.   E.   977. 

[a]  Commissioners  To  Write  Names, 
The  statutory  provision  is  mandatory 
that  the  commissioners  shall  personally 
write  the  names  of  the  jurors  on  the 
ballots.  Louisville,  H.  &  St.  L.  Ey. 
Co.  V.  Schwab,  127  Ky.  82,  105  S.  W. 
110. 

87.  Ala.— Code,  1907,  §7240;  Wil- 
kinson f.  State,  106  Ala.  23,  17  So. 
458;  Johnson  v.  State,  102  Ala.  1,  16 
So.  99.  Cal.— Code  Civ.  Proc,  §209; 
People  V.  Crowey,  56  Cal.  36.  Conn. 
McGann  v.  Hamilton,  58  Conn.  69,  19 
Atl.  376.  N.  J. — Poulson  v.  Union  Nat. 
Bank,  40  N.  J.  L.  563.  N.  Y.— Pringle 
V.  Huse,  1  Cow.  432.  Pa. — Com.  v. 
Haines,  27  Pa.  Co.  Ct.  81.  S.  C. 
Humphrey  v.  Palmer,  89  S.  C.  401,  71 
S.  E.  977. 

Failure  to  fold  slips  as  grounds  for 
challenge  to  array,  see  infra,  VII,  E,  3. 

88.  People  v.  Tonnelier,  167  Mich. 
638,  133  N.  W.  510. 

89.  Ala. — Jury  Com.  v.  State,  178 
Ala.  412,  59  So.  594;  Thompson  v. 
State,  122  Ala.  12,  26  So.  141  (failure 
to  state  occupation  not  ground  for 
quashing  venire,  however);  Johnson  v. 
State,  102  Ala.  1,  16  So.  99.  lU.— Peo- 
ple V.   Onahan,   170  III.   449,  48   N.   E. 
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1003.  Pa.— Com.  v.  Haines,  27  Pa.  Co. 
Ct.  81. 

90.  Ala.— Jury  Com.  v.  State,  178 
Ala.  412,  59  So.  594;  Wilkinson  v. 
State,  106  Ala.  23,  17  So.  458  (omis- 
sion to  give  residence  on  a  few  of 
tickets  and  using  abbreviation  "Co." 
for  county,  not  ground  for  quashing 
venire,  however) ;  Johnson  v.  State,  102 
Ala.  1,  16  So.  99.  111.— People  v.  Ona- 
han, 170  111.  449,  48  N.  E.  1003.  La. 
State   V.   Batson,   108   La.   479,   32   So. 

478.  Pa.— Com.  V.  Haines,  27  Pa.  Co. 
Ct.  81. 

91.  Failure  to  state  occupation  and 
residence  of  juror  as  ground  for  quash- 
ing venire,  see  infra,  VII,  E,  3. 

92.  See  generally  the  statutes,  and 
the  following:  Ala. — Jury  Com.  v.  State, 
178  Ala.  412,  59  So.  594;  Johnson  V. 
State,  102  Ala.  1,  16  So.  99.  111.— Peo- 
I5le  V.  Onahan,  170  111.  449,  48  N.  E. 
1003.  Ky.— Louisville,  H.  &  St.  L.  Ey. 
Co.  V.  Schwab,  127  Ky.  82,  105  S.  W. 
110.  La.— State  v.  Gallot,  138  La.  224, 
70    So.    106;    State   v.   Batson,    108   La. 

479,  32  So.  478.  Miss.— Sumrall  v. 
State,  29  Miss.  202.  Mo.— State  v. 
Breen,  59  Mo.  413.  Neb.— Northeast- 
ern Neb.  E.  Co.  V.  Frazier,  25  Neb. 
42,  40  N.  W.  604.  N.  J.— Poulson  v. 
Union  Nat.  Bank,  40  N.  J.  L.  563.  Pa. 
Brown  V.  Com.,  73  Pa.  321,  13  Am. 
Eep.  740;  Com.  v.  Haines,  27  Pa.  Co. 
Ct.  81;  Com.  v.  Smith,  16  Pa.  Co.  Ct. 
577.  Tenn.— Turner  v.  State,  111  Tenn. 
593,  69  S.  W.  774.  Wash.— Cathey  v. 
Seattle  Elec.  Co.,  58  Wash.  176,  108 
Pac.  443.  Wyo.— State  v.  Bolln,  10 
Wyo.  439,  70   Pac.   1. 

[a]  Alabama. — Under  the  local  law 
in  Pike  county,  the  tickets  are  re- 
quired to  be  deposited  in  fifteen  boxes, 
one   for   each   precinct   in  the    county. 
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which  receptacle  is  then  sealed  and  locked,"^  and  placd  in  proper 
custody.^*  It  is  sometimes  proseri})ed  that  the  key  be  kept  in  the  cus- 
tody of  designated  officers,  other  than  those  having  the  care  of  the  box 
or  wheel."^    The  statutory  regulations  concerning  the  locking,  custody, 


Hornsby  v.  State,  94  Ala.  55,   10   So. 
522. 

[bj  Commissioners  To  Place  Names 
in  Box. — The  selection  will  be  vitiated 
if  the  commissioners  delegate  others  to 
deposit  the  ballots  in  the  jury  box,  the 
statute  being  mandatory  that  such  act 
be  performed  by  the  commissioners 
personally.  Louisville,  H.  &  tit.  L.  Ry. 
Co.  V.  Schwab,  127  Ky.  82,  105  S.  W. 
110. 

[c]  The  jury  box  need  not  be  filled 
up  (1)  before  a  jury  can  be  drawn 
therefrom  (Johnson  v.  State,  102  Ala. 
1,  16  So.  99);  (2)  but  if  the  process 
of  filling  the  box  had  been  carried  on 
to  only  a  very  limited  extent,  or  if  the 
cireurnstances  attending  the  drawing 
gave  evidence  that  it  had  not  been 
fairly  and  impartially  conducted,  then 
it  might  constitute  ground  for  quashal 
of  the  venire.  Johnson  v.  State,  102 
Ala.  1,  16  So.  99.  As  to  grounds  for 
quashing  venire  generally,  see  infra, 
VII,  E,  3. 

[d]  A  name  not  upon  the  jury  roll 
cannot  legally  be  entered  in  the  jury 
box.  Jury  Com.  v.  State,  178  Ala.  412, 
59  So.  594. 

93.  Ala. — Jury  Com.  v.  State,  178 
Ala.  412,  59  So.  594;  Johnson  v.  State, 
102  Ala.  1,  16  So.  99.  Pa.— Klemmer 
V.  Mount  Penn  Gravity  R.  Co.,  IG'3 
Pa.  521,  30  Atl.  274;  Kittanning  Ins. 
Co.  V.  Adams,  110  Pa.  553,  1  Atl.  443; 
Curley  v.  Com.,  84  Pa.  151;  Brown  v. 
Com.,  73  Pa.  321,  13  Am.  Rep.  740; 
Com.  V.  Smith,  16  Pa.  Co.  Ct.  577; 
Com.  V.  Hughes,  33  Pa.  Super.  90.  S.  C. 
Humphrey  r.  Palmer,  89  S.  C.  401,  71 
S.  E.  977.  Tenn.— Turner  v.  State,  111 
Tenn.  593,  69  S.  W.  774. 

Failure  to  lock  as  ground  of  chal- 
lenge, see   infra,  VII,  E. 

[a]  When  Not  Necessary  To  Lock 
and  Seal  Wheel. — The  requirement  ot 
the  statute  that  the  jury  box  be  locked 
and  sealed  has  reference  to  the  preser- 
vation of  the  wheel  from  interference 
by  unauthorized  persons  between  the 
time  when  the  wheel  is  filled  and  a 
later  date  when  it  becomes  necessary 
to  open  it  for  the  purpose  of  drawing 
a  jury.  And  so  where  the  exigency 
of  a  venire  makes  it  necessary  to  draw 


a  jury  as  soon  as  the  wheel  is  filled, 
it  is  not  necessary  that  the  wheel  be 
locked  and  sealed  and  immediately  re- 
opened. Such  an  act  would  be  a  use- 
less one.  Com.  v.  Hughes,  33  Pa. 
Super.  90. 

[b]  Sealing. — The  sheriff  and  each 
jury  commissioner  should  have  an  in- 
dividual seal,  which  is  attached  sep- 
arately. Kittanning  Ins.  Co.  v.  Adams, 
no  Pa.  553,  1  Atl.  443;  Curley  v.  Com., 
84  Pa.  151 ;  Brown  v.  Com.,  73  Pa. 
321,  13  Am.  Rep.  740;  Com.  v.  Shew, 
8  Pa.  Dist.  484;  Com.  v.  Smith,  16  Pa. 
Co.  Ct.  577. 

94.  Com.  V.  Valsalka,  181  Pa.  17,  37 
Atl.  405;  Rolland  v.  Com.,  82  Pa.  30G, 
22   Am.   Rep.    758. 

[a]  It  is  a  sufficient  custody  of  the 
jury  box  (1)  if  it  is  kept  in  the  place 
set  apart  for  it  in  the  commissioners' 
safe,  to  which  safe  only  the  commis- 
sioners and  their  clerks  have  access. 
Com.  V.  Valsalka,  181  Pa.  17,  37  Atl. 
405;  Curley  v.  Com.,  84  Pa.  151  (box 
kept  in  vault  of  county  treasurer); 
Rolland  v.  Com.,  82  Pa.  306,  22  Am. 
Kep.  758.  (2)  And  under  a  statute 
which  does  not  designate  where  the 
jury  box  shall  be  kept,  it  has  been 
held  a  sufficient  custody  if  one  of  the 
commissioners,  wdth  the  consent  of  the 
other,  kept  the  box  at  his  residence. 
Klemmer  v.  Mount  Penn  Gravity  R. 
Co.,  163  Pa.  521,  30  Atl.  274. 

95.  See  generally  the  statutes,  and 
the  following:  Ala. — Jurv  Com.  v.  State, 
178  Ala.  412,  59  So.  594.  Ky.— Smith 
■V.  Com.,  108  Kv.  53,  55  S.  W.  718. 
La.— State  r.  Gallot,  138  La.  224,  70 
So.  106.  Pa.— Com.  r.  Valsalka,  181 
Pa.  17,  37  Atl.  405;  Klemmer  i\  Mount 
Penn  G.  R.  Co.,  163  Pa.  521,  30  Atl.  274; 
Kittanning  Ins.  Co.  r.  Adams,  110  Pa. 
553,  1  Atl.  443;  Brown  l:  Com.,  73  Pa. 
321,  13  Am.  Rep.  740.  S.  C— Huniphrev 
c.  Palmer.  89  S.  C.  401,  71  S.  E.  977 
(three  different  locks,  each  having  a 
key  peculiar  to  itself,  one  key  to  be 
kept  by  the  county  auditor,  one  by  the 
county  treasurer  and  the  third  by  the 
clerk  of  the  court  of  common  pleas) ; 
State  r.  Smith,  77  S.  C.  248,  57  S.  E. 
868,  wherein  it  was  held   not  to  be  a 
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and  safe  keeping  of  the  jury  box  are  merely  directory,  however/*^ 
though  upon  this  proposition  there  are  authorities  to  the  contrary.''^ 

B.  The  Juey  Panel.^*  —  1.  Drawing  Regular  Panel. —  a.  In 
General.  —  In  the  absence  of  a  statute  regulating  the  method  of  select- 
ini?  and  drawing  jurors,  the  rules  o.f  the  common  law  prevail  f^  but  this 
matter  is  generally  covered  by  statutes/  which  are  generally  held  to 
be  directory  only,-  although  some  statutes,  either  in  whole  or  as  to 
certain  requirements,  are  regarded  as  mandatory.^     Generally  it  is 


fatal    defect    because    one   key    opened 
two  of  the  locks. 

96.  State  v.  Stanton,  118  N.  C.  1182, 
24  S.  E.  536;  State  v.  Hensley,  94  N. 
C.  1021. 

[a]  Substantial  Compliance  Suffi- 
cient.— Where  the  essential  provisions 
of  an  act  for  the  security  of  the  ac- 
cused have  been  observed,  it  is  not 
material  if  there  has  been  a  slight  de- 
viation from,  a  direction  as  to  the 
marking  of  the  jury  box.  State  V. 
Potts,  100  N.  C.  457,  6   S.  E.   657. 

97.  Smith  v.  Com.,  108  Ky.  53,  55 
S.  W.  718,  holding  that  a  statute  pro- 
viding that  the  key  to  the  jury  box 
or  wheel  shall  be  kept  in  the  custody 
of  persons  other  than  those  having  the 
care  of  the  box  or  wheel  is  mandatory 
and  that  it  constitutes  a  valid  objec- 
tion to  the  jury  that  such  is  not  done, 
although  the  key  is  kept  in  a  sealed 
envelope. 

98.  Selecting  jury  list,  see  supra, 
III,  A. 

99.  .United  States  v.  Beebe,  2  Dak. 
292,  11  N.  W.  505;  Territory  V.  Car- 
mody,  8  N.  M.  376,  45  Pac.  881. 

1.  See    generally   the   statutes. 

2.  Ala. — Wilkinson     V.     State,     106 
Ala.  23,  17  So.  458;  Long  v.  State,  86 
Ala.    36,   5    So.   443;    Sale   v.    State,   68 
Ala.  530;  Dotson  v.  State,  62  Ala.  141, 
34   Am.   Eep.    2.      See    Steele    r.  State, 
111    Ala.    32,    20    So.    648;    Johnson    v. 
State,    102    Ala.    1,    16    So.     99.       Cal. 
People  f.  Eichards,  1  Cal.  App.  566,  82 
Pac.    691.       Fla. — Eeeves    v.    State,    29 
Fla.    527,    10    So.     901.      Ga.— Eafe    v. 
State,  20  Ga.  60.     lU.— Wilhelm  v.  Peo- 
ple,   72    111.    468;   Mapes   V.   People,   69 
111.   523;    Ochs   v.   People,   25   111.   App. 
379.      la. — State    v.    Wilson,    166    Iowa 
309,    144    N.    W.    47,    147    N.    W.    739; 
State    V.    Eockwell,    82    Iowa    429,    48 
N.  W.  721;   Brentner  v.  Chicago,  M.   & 
St.  P.   E.   Co.,   68   Towa   530,   23   N.   W. 
245,    27    N.    W.    605;    State    v.    Harris, 
64  Towa  287,  20  N.  W.  439.     La.— State 
V.  Sheppard,   115   La.  942,  40   So.  363. 
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Mo.— State  V.  Jackson,  167  Mo.  291,  66 
S.    W.    938;    State   v.    Gleason,    88    Mo. 
582;    State    v.    Knight,     61     Mo.     373; 
Berrv  r.  Trunk,  185  Mo.  App.  495,  172 
S.  W.  629.     Nov.— State  v.  Johnny,  29 
Nev.  203,  87  Pac.  3;  State  v.  Squaires, 
2   Nev.  226.     N.  J.— Gardner  v.  State, 
55    N.    J.    L.    17,    26    Atl.    30;    Poulson 
r.  Union  Nat.  Bank,  40  N.  J.  L.  563. 
N.   y.— Friery   v.   People,   2   Abb.   Dee. 
215;    People   v.   Eansom,   7   Wend.  417  y 
People   V.   Ferris,    1    Abb.    Pr.    (N.    S.) 
193.      See    People    v.    Eogers,    13    Abb. 
Pr.    (N.     S.)     370.       N.     C— State     v. 
Teachey,  138  N.  C.  587,  50  S.  E.  232; 
State    V.    Brogden,    111    N.    C.    656,    16 
S.  E.  170;  State  v.  Haywood,  73  N.  C, 
437.     See  Moore  v.  Navassa  Guano  Co., 
130  N.   C.   229,  41    S.    E.    293.      Ohio. 
State    V.   Barlow,    70    Ohio    St.    363,    71 
N.   E.   726;   McHugh  V.  State,  42  Ohio 
St.  154.  Okla. — Sharp  v.  United  States, 
13  Okla.  522,  76  Pac.  177.     Ore.— Hart 
v.  Territory,  1   Ore.   122.     S.  C— State 
V.   Smith,   77   S.   C.   248,  57   S.  E.   868; 
State  V.  Smalls,  73  S.  C.  516,  53  S.  E. 
976;    Ehodes    v.    Southern    Ey.    Co.,    68 
S.  C.  494,  47  S.  E.  689;  State  v.  Camp- 
bell, 35  S.  C.  28,  14  S.  E.     292.     Tenn. 
See  Hardwick  v.  State,  6  Lea  103,  106. 
Tex. — Howard   v.   State     (Tex.    Crim.), 
178    S.    W.    506;    Charles   v.    State,    13 
Tex.  App.  658.    Wash. — State  v.  Straub, 
16    Wash.    Ill,    47    Pac.    227;    State    f. 
Bokien,    14    Wash.    403,    44    Pac.    889. 
W.  Va.— State  v.  Clark,  51  W.  Va.  457, 
41    S.   E.  204.     Wis. — ^Ullman   v.  State, 
124  Wis.  602,  103  N.  W.  6. 

As  to  whether  statutes  are  directory 
as  to  time  and  place,  see  infra,  III, 
B,  1,  c. 

[a]  While  the  statutes  are  directory, 
the  essential  provisions  of  the  statute 
cannot  be  disregarded.  State  v.  Aus- 
tin, 183  Mo.  478,  82  S.  W.  5. 

3.  Ala. — Morris  V.  State,  146  Ala.  66, 
41  So.  274;  Allen  v.  State,  145  Ala. 
11,  40  So.  660;  Scott  v.  State,  141  Ala. 
39,  37  So.  366.  Conn.— State  v.  Mc- 
Gee,  80   Conn.   614,   69  Atl.  1059.     See 
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siiffic'Icnt  if  therf^  is  a  siil)stantial  compliance  with  the  provii5ions  of  the 
statute,  however.* 

Effect  of  Change  in  Statute. —  A  jury  panel  properly  drawn  under  the 
law  in  force  at  that  time  is  valid  notwithstandinp:  a  subsequent  change 
in  the  law.'^  And  a  panel  drawn  under  the  existing  law  instead  of  the 
law  in  force  at  the  time  of  the  commission  of  the  otfense  will  be  sus- 
tained." 

b.  Notice  of  Drawing.  —  The  statutes  sometimes  provide  that  notice 
must  be  given  of  the  time  of  drawing  the  jury  panel  :^  but  the  appear- 
ance of  the  parties  to  be  notified  amounts  to  a  waiver  of  the  prescribed 
notice.**  A  statute  prescribing  due  notice  contemplates  a  notification 
in  due  time  to  afford  the  parties  opportunity  to  be  present  at  the 
drawing.'' 

c.  Time  and  Place  of  Drawing. — (I.)  Time.io  — The  statutes  fixing 
the  time  when  the  drawing  shall  take  place  vary,"  some  fixing  the  time 


McGann  r.  Hamilton,  58  Conn,  69,  19 
Atl.  376;  Colt  v.  Eves,  12  Conn.  243. 
Del. — In  re  Motion  to  Quash  Panel  of 
Petit  Jurors,  5  Penne.  588,  65  Atl.  769. 
Ga.— Shedd  r.  Stow  (Ga.  App.),  89  S. 
E.  352,  statute  relatinpr  to  justice  of 
the  peace.  Ind. — See  Mitchell  v.  Lik- 
ens, 3  Blackf.  258;  Jones  v.  State,  3 
Blaekf.  37.  Ky.— Louisville,  H.  &  St. 
L.  Ry.  Co.  V.  Schwab,  127  Ky.  82,  105 
S.  "W.  110.  La.— See  State  v.  Conway, 
35  La.  Ann.  350;  State  ex  rcl.  Maurice 
V.  Judge,  30  La.  Ann.  603.  Md.— Green 
V.  State,  59  Md.  123,  43  Am.  Rep.  542. 
Pa.— Com.  V.  Freeman,  166  Pa.  332,  31 
Atl.  115.  Va.— Hoback  v.  Com.,  104 
Va.   871,  52  S.   E.   575. 

As  to  whether  statutes  as  to  who 
shall  draw  are  mandatory  or  not,  see 
infra,  III,  B,  1,  d. 

4.  Cal.— People  r.  Wong  Bin,  139 
Cal.  60,  72  Pac.  505;  People  v.  Rich- 
ards, 1  Cal.  App.  566,  82  Pac.  691. 
Md.— Green  r.  State,  59  Md.  123.  43 
Am.  Rep.  542.  Okla.— Sharp  r.  United 
States,  13  Okla.  522,  76  Pac.  177;  Mad- 
dox  V.  State  (Okla.  Crim.),  158  Pac. 
883.  Wash. — Jennings  r.  Puget  Sound 
T.  L.  &  P.  Co.,  76  Wash.  15,  135  Pac. 
468. 

[a]  A  strict  compliance  is  recom- 
mended, however.  People  r.  Davis,  73 
Cal.   355,   15   Pac.  8. 

[b]  Where  jurors  free  from  chal- 
lenge for  cause  are  drawn  and  selected 
bv  the  projior  officers  the  law  is  satis- 
fied. Dotsou  V.  State,  62  Ala.  141,  34 
Am.  Rep.   2. 

5.  Neb.- See  Neal  v.  State,  32  Neb. 
120,  49  N.  W.  174.  N.  J.— State  r. 
Shupe,   86   N.   J.   L.   410,   92    Atl.    53. 


Wis. — Ray  v.  Lake  Superior,  etc.  Co., 
99  Wis.  617,  75  N.  W.  420. 

Change  in  statute  under  which  jury 
panel  is  drawn  as  ground  for  challenge 
to  arrav,  see  infra,  VII,  E,  3. 

6.  State  V.  Barlow,  70  Ohio  St.  363, 
71  N.  E.  726,  where  the  statute  in- 
creased the  number  of  commissioners 
to   draw  the  panel  from   three  to  four. 

7.  See  generallv  the  statutes,  and 
State  V.  Bouvv,  124  La.  1054,  50  So. 
849. 

Failure  to  give  notice  as  ground  for 
challenge  or  quashal,  see  infra,  VIT,  E. 

8.  Williams  v.  State,  45  Tex.  Crim. 
218,  75   S.  W.   859. 

9.  State  r.  Woodward,  136  La.  291, 
67  So.  7,  holding  that  where  a  mem- 
ber of  a  jury  commission  was  notified 
by  mail  to  attend  a  meeting  next  day, 
and  the  notice  was  delivered  to  his 
wife  who  gave  it  to  him  too  late  t« 
enable  him  to  attend,  the  notice  was 
sufficient. 

[a]  The  length  of  time  of  notice 
is  of  minor  importance  and  where  the 
persons  are  present  on  shorter  notice 
the  purpose  of  the  statute  is  served. 
State  V.  Yordi,  30  Kan.  221,  2  Pac. 
161. 

[b]  Four  days'  notice  has  been  held 
sufficient  although  Sunday  was  an  in- 
tervening dav.  State  v.  Wheeler,  64 
Me.    532. 

10.  Time  of  selection  of  jury  list, 
see   supra.    III,    A,   3. 

11.  See    i^ouorally    the    statutes. 

[a]  At  Time  of  Order  Therefor. — In 
^Michigan  in  condemnation  proceedings 
the  jury  must  be  drawn  on  the  order 
of  the  judge,  in  his  presence,  and  at 
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at  the  sitting  of  the  court/-  others  at  the  term  preceding  the  regular 
teriii/^  or  a  certain  nimil.'or  of  days  before  the  holding  of  court,"  or 
at  a  certain  day  and  month  of  the  year.^^  The  statutes  are  usually  held 
directory  as  to  the  time  of  drawing/®  and  where  a  drawing  is  directed 
a  certain  time  before  holding  of  court,  the  period  may  be  either  longer,^'' 
or  shorter/^  than  the  prescribed  period. 

(II.)  Place.  —  Statutes  sometimes  provide  that  the  drawing  shall  take 
place  in  open  court,^"  in  the  presence  of  the  judge,2°  or  in  the  clerk's 
office,-^  but  these  statutes  are  regarded  as  directory  only." 

d.  Wlio  May  Draiv.-^  —  Statutes  variously  provide  that  the  jury 
panel  shall  be  drawn  by  the  clerk,-*  or,  in  his  absence,  by  the  deputy 


the  time  of  making  the  order.     Matter 
of  Convers,   18  Mich.  459. 

12.  Stevens  v.  Eicher,  1  How. 
(Miss.)   522. 

13.  State  V.  Pratt,  15  Eich.  L.  (S. 
C.)   47. 

14.  La. — State  v.  Aspara,  113  La. 
940,  37  So.  940.  See  State  v.  Eed,  32 
La.  Ann.  819;  Lyon  v.  Commercial 
Ins.  Co.,  2  Eob.  266.  Mass. — Amherst 
V.  Hadley,  1  Pick.  38.  N.  Y.— Powell 
t".    People,    5    Hun    169. 

[a]  Computation  of  Time. — Where 
the  statute  provides  that  the  jury 
shall  be  drawn  not  less  than  four- 
teen nor  more  than  twenty  days  be- 
fore holding  each  trial  term,  the  day 
appointed  for  holding  the  term  must 
be  excluded,  and  the  day  of  the  draw- 
ing may  be  included.  People  v.  Bur- 
gess, 153  N.  Y.  561,  47  N.  E.  889. 

15.  Colt  V.  Eves,  12   Conn.  243. 

16.  See  the  following:  Conn. — Colt 
V.  Eves,  12  Conn.  243.  Fla. — Eeeves 
V.  State,  29  Fla.  527,  10  So.  901.  Mo. 
State  V.  Pitts,  58  Mo.  556.  N.  C. 
Moore  v.  Navassa  Guano  Co.,  130  N.  C. 
229,  41  S.  E.  293. 

And  see  generally  the  cases  cited  in 
succeeding  notes,  and  supra,  III,  B, 
1,  a. 

[a]  But  where  monthly  drawings 
are  provided  for  by  the  statute,  they 
must  be  so  made,  and  the  court  can- 
not try  a  case  at  one  term  with  a  panel 
drawn  for  the  preceding  term.  Cov- 
ington &  C.  Bridge  Co.  v.  Smith,  118 
Ky.  74,  80  S.  W.  440;  South  Covington 
&  C.  St.  Ey.  Co.  V.  Schilling,  26  Ky. 
L.  Eep.  1,  80  S.  W.  510. 

17.  Ala.— Daughdrill  v.  State,  113 
Ala.  7,  21  So.  378.  Mass. — Amherst  v. 
Hadley,  1  Pick.  38.  Miss.— Cook  v. 
State,   90   Miss.   137,  43   So.   618. 

[a]  "At  Least  Fourteen  Days." 
"Where   the  statute   prescribes  that  the 
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drawing  must  be  at  least  fourteen  days 
before  the  sitting  of  the  court,  the 
length  of  time  is  in  some  degree  in 
the  discretion  of  the  clerk,  and  this 
discretion  cannot  be  said  to  have  been 
abused  when  the  panel  was  drawn 
fifty-two  days  before  court  day.  Crane 
V.   Dygert,  4  Wend.    (N.   Y.)    675. 

18.  Babcock  t:  People,  13  Colo.  515, 
22  Pac.  817  (twenty-eight  instead  of 
thirty  days);  State  v.  Pitts,  58  Mo. 
556. 

19.  See  generally  the  statutes,  and 
Colson  V.  State,  51  Fla.  19,  40  So.  183; 
Cook  V.  State,  90  Miss.  137,  43  So. 
618. 

[a]  What  Is  Open  Court. — A  jury 
drawn  while  court  was  in  session,  in 
the  presence  of  the  court  and  its  offi- 
cers, is  in  open  court  whether  it  was 
done  in  the  room  where  the  court 
usually  sits  or  in  any  other  room  in 
the  courthouse.  State  v.  Millain,  3 
Nev.  409.  As  to  what  is  open  court, 
see  generally  the  title  "Judicial  Of- 
ficers." 

20.  Matter  of  Convers,  18  Mich.  459 
(jury  in  condemnation  proceedings) ; 
Patterson  v.  State,  48  N.  J.  L.  381,  4 
Atl.  449. 

21.  See  generally  the  statutes,  and 
State  V.  Green,  43  La.  Ann.  402,  9  So. 
42. 

[a]  Drawing  the  jury  in  an  adjoin- 
ing room  which  opens  into  the  clerk's 
office  and  is  a  part  thereof  is  a  com- 
pliance with  a  statute  designating  the 
place  of  drawing  as  the  clerk's  office. 
State  V.  Green,  43  La.  Ann.  402,  9  So. 
42. 

22.  Moore  v.  Navassa  Guano  Co., 
130  N.  C.  229,  41  S.  E.  293.  See  gen- 
erally supra,  III,  B,  1,  a. 

23.  By  whom  jury  list  selected,  see 
supra,  III,  A,  2. 

24.  See   generally   the   statutes,  and 
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clerk,25  Y,y  r^  f>\^\\(\  nndor  ton  yoar.s,^''  ])y  the  jury"  or  oonnty  commis- 
sioners,^^ or  by  the  presiding  judge,'-"  by  the  judge,  ch/rk,  and  sherilT,"'^ 
or  by  the  jury  commission  with  the  assistanee  of  the  clerk  of  the  court,-*^ 
or  shcriff,-'- 

Statute  Mandatory, —  The  statutes  prescribing  who  shall  draw  the 
jury  are  usually  regarded  as  luandatory,"^  and  if  another  acts,  the 
jury  is  illegal. ^^  The  law  intends  that  the  officer  directed  to  perform 
this  duty  shall  do  so  by  his  own  hand  ■.'•^^  he  cannot  delegate  his  author- 


the  following:  Conn. — State  v.  Rosa, 
87  Conn.  585,  89  Atl.  ICJ.  lU.— Mapes 
V.  People,  69  111.  523,  a  de  facto  county 
clerk  may  act.  Ind. — Doolittle  v.  State, 
93  Ind.  272  (the  clerk  alone  draws 
the  names,  and  the  presence  or  assist- 
ance of  any  other  person  is  not  re- 
quired); Jones  V.  State,  3  Blackf.  37. 
Kan. — State  v.  Bohan,  19  Kan.  28. 
Mich.— Fornia  v.  Frazer,  140  Mich.  631, 
104  N.  W.  147;  People  v.  Labadie,  66 
Mich.  702,  33  N.  W.  806.  Ore.— Hart 
V.  Territory,  1  Ore.  122.  Tex.— Brog- 
den  V.  State,  47  Tex.  Crim.  121,  80 
S.  W.  378;  Pocket  r.  State,  5  Tex.  App. 
552.  Va.— Hobaek  v.  Com.,  104  Va. 
871,  52  S.  E.  575.  Wash.— State  ex  rel. 
Murphy  v.  Superior  Court,  82  Wash. 
284,  144  Pac.  32;  State  v.  Payne,  6 
Wash.  563,  34  Pac.  317. 

25.  U.  S.— United  States  v.  Mat- 
thews, 26  Fed.  Cas.  No.  15,741b.  Conn. 
State  V.  Eosa,  87  Conn.  585,  89  Atl. 
163.  la. — State  r.  Turner,  114  Iowa 
426,  87  N.  W.  287.  N.  Y.— People  r. 
Fuller,  2   Park.   Crim.   16. 

26.  Moore  v.  Navassa  Guano  Co., 
130   N.   C.   229,   41    S.   E.   293. 

27.  Louisville,  H.  &  St.  L.  Ry.  Co. 
V.  Schwab,  127  Kv.  82,  105  S.  W.  110; 
State  V.  Sheppard,  115  La.  942,  40  So. 
363  (without  the  least  suggestion  on 
the  part  of  any  one);  State  v.  Feazell, 
114  La.   533,   38   So.   444. 

[a]  In  Texas  (1)  the  sheriff  may  be 
ordered  by  the  court  to  select  a  num- 
ber of  jurors  ^yhen  those  selected  by 
the  jury  commission  have  been  ex- 
hausted '(Sewall  r.  State,  67  Tex.  Crim. 
105,  148  S.  W.  569),  (2)  or  where, 
through  inadvertence  or  oversight,  the 
jury  commissioners  have  not  selected 
a  jury  for  the  ensuing  term  (Hurt  r. 
State,'  51  Tex.  Crim.  338,  101  S.  W. 
806),  (3)  or  where  the  jury  commis- 
sioners have  not  been  appointed.  Smith 
r.  Bates  (Tex.  Civ.  App.),  27  S.  W. 
1044,  28  S.  W.  64.  (4)  But  wherever 
the  statute  with  reference  to  appoint- 
ing  jury   commissiouers    has    been    de- 


liberately set  aside,  or  overlooked  or 
disregarded,  it  will  constitute  ground 
for  reversal  of  judgment.  Hurt  v. 
State,  51  Tex.  Crim.  338,  101  S.  W. 
806;  Bickham  v.  State,  51  Tex.  Crim. 
150,  101  S.  W.  210;  White  r.  State, 
45   Tex.   Crim.  597,  78  S.  W.   1066. 

28.  Kennon  v.  Gilmer,  4  Mont.  433, 
2  Pac.  21;  State  v.  Teachey,  138  N.  C. 
587,  50  S.  E.  232;  State  v.  Wilcox,  104 
N.  C.  847,  10  S.  E.  453. 

29.  Morris  r.  State,  146  Ala.  66,  41 
So.  274;  Green  v.  State,  59  Md.  123, 
43   Am.   Rep.  542. 

[a]  By  the  judge,  or  in  his  absence 
l.v  the  clerk.  Colson  v.  State,  51  Fla. 
19,   40    So.    183. 

30.  Dotson  V.  State,  62  Ala.  141,  34 
Am.  Rep.   2. 

31.  State  r.  Conway,  35  La.  Ann. 
350. 

As  to  necessity  for  clerk  acting,  see 
infra,  note  38. 

32.  Com.  v.  Chiemilewski,  243  Pa. 
171,   89   Atl.   964. 

[a]  A  sheriff  is  not  disqualified 
from  serving  upon  such  a  commission 
by  the  fact  that  his  name  is  indorsed 
on  the  information  as  a  witness.  Peo- 
ple r.  Summers,  115  Mich.  537,  73  N. 
W.   818. 

33.  State  v.  McGee,  SO  Conn.  614, 
69  Atl.  1059;  Moore  v.  Navassa  Guano 
Co.,   130   N.   C.  229j  41   S.  E.   293. 

34.  Fornia  r.  Wavne  Circ.  Judge, 
140  Mich.  631,  104  N.  W.  147;  State 
i:  Austin,  183  Mo.  478,  82  S.  W.  5. 

As  ground  for  challenge  to  array, 
see  infra,   VII,  E,  3. 

35.  State  r.  McGee,  80  Conn.  614,  69 
Atl.  1059;  Fornia  v.  Wavne  Circ.  Judge, 
140  Mich.  631,  104  N.  W.  147;  People 
(.  Labadie,  66  ISDch.  702,  33  N.  W. 
806. 

[a]  But  where  the  statute  directs 
that  the  sheriff  shall  draw  the  jury, 
a  deputy  shcMiff  may  act  in  his  stead. 
Sturgis  V.  Mt.  Clemens  Sugar  Co.,  184 
Mich.    456,    151    N.    W.    746.      Contra, 
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ity."^  or  direct  another  to  draw  the  hallots  in  his  presence.^^     The 
statutes  providing  for  a  drawing  by  several  persons  usually  allow  a 
majority  to  act,  however,^^* 
A  de  facto  ofiBcer    may  act.^^ 

e.  From  What  List  Drawn.^^  —  The  jurors  must  be  drawn  from 
the  list  prescribed  by  law.*^  It  is  proper  to  draw  jurors  for  different 
courts  from  the  same  list.^-  Where  a  new  list  has  not  yet  been  filed, 
the  jury  must  be  drawn  from  the  old  list.*^ 

f.  In  Whose  Presence  Braivn.  —  Wliere  the  statute  does  not  require 
it,  the  drawing  need  not  be  secret."  The  statutes  sometimes  require 
that  the  drawing  be  had  in  the  presence  of  certain  persons,  however,*^ 
such  as  disinterested  witnesses,***  or  the  sheriff.*^  A  statute  providing 
for  a  drawing  in  the  presence  of  certain  persons  does  not,  however, 
entitle  the  public  to  be  present.*^  Under  some  statutes,  the  drawing  is 
done  by  the  clerk  alone,  and  the  presence  of  anyone  else  is  not  neces- 
sary.*^ 


Pennsylvania  E.  Co.  v.  Heister,  8   Pa. 
445. 

36.  State  v.  McGee,  80  Conn.  614, 
69   Atl.   1059. 

37.  State  v.  MeGee,  80  Conn.  614, 
69   Atl.   1059. 

Drawing  by  person  other  than  one 
designated  as  ground  of  challenge,  see 
infra,  VII,  E,  b. 

38.  Ala.— Dotson  v.  State,  62  Ala. 
141,  34  Am.  Eep.  2.  La.— State  v. 
Thomas,  50  La.  Ann.  148,  23  So.  250; 
State  V.  Magee,  48  La.  Ann.  901,  19 
So.  933;  State  v.  Wells,  33  La.  Ann. 
1407;  State  v.  Hornsby,  33  La.  Ann. 
1110.  Pa. — Com.  V.  Chiemilewski,  243 
Pa.  171,  89  Atl.  964.  S.  C— State  v. 
Nelson,  80  S.  C.  373,  61  S.  E.  897; 
State  V.  Merriman,  34  S.  C.  16,  12 
S.    E.    619. 

[a]  The  clerk  (1)  is  an  indispen- 
sable member  of  the  majority,  how- 
ever, under  a  statute  making  him  a 
member  of  the  commission  to  do  the 
drawing.  State  r.  Conway,  35  La.  Ann. 
350.  (2)  If  he  has  neglected  to  take 
the  special  oath  before  participating 
in  the  drawing  the  drawing  is  thereby 
vitiated.  State  v.  Williams,  30  La. 
Ann.    1028. 

39.  People  v.  Conklin,  175  N.  Y. 
333,  67  N.  E.  624. 

40.  As  to  jury  list,  see  supra,  III, 
A. 

41.  State  V.  Jenkins,  32  Kan.  477, 
4  Pac.  809,  a  failure  to  do  so  is  a 
ground  for   quashing  the  panel. 

42.  State    v.   Lawrence,   38  Iowa  51. 
Necessity  for  separate  drawings  for 

different  courts,  see  infra,  III,  B,  1,  i. 
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43.  Cargain  v.  Everett,  62  Hun  620, 
16  N.   Y.  Supp.   668,  42   N.  Y.   St.  618. 

44.  State  v.  Aspara,  113  La.  940, 
37    So.    883. 

[a]  It  is  immaterial  that  two  dep- 
uty sheriffs  or  criers  were  present  when 
it  appears  that  they  did  not  participate 
in  the  proceeding.  State  v.  Aspara, 
113   La.   940,   37    So.   883. 

45.  See  generally  the  statutes. 

As  to  drawing  by  several  persons, 
see  supra,  III,  B,  1,  d. 

46.  State  v.  Peazell,  114  La.  533,  38 
So.   444. 

47.  Com.  V.  Baranowski,  5  Pa.  Co. 
Ct.  642,  his  absence  is  cause  for  chal- 
lenge to  the  array. 

Sheriff  as  person  to  draw  jury  panel, 
see  supra,  III,  B,   1,   d. 

[a]  Deputy  Sheriff  May  Act. — State 
r.  Aspara,  113  La.  940,  37  So.  883. 
Contra,  State  v.  Payne,  6  Wash.  563, 
34  Pac.   317. 

[b]  Temporary  Absences.  —  Where 
the  statue  directs  that  both  the  sheriff 
and  commissioners  should  be  present, 
it  is  immaterial  that  the  sheriff  from 
time  to  time  left  the  room  where  the 
d  'awing  was  done  where  nothing  ma- 
terial was  done  during  his  absence. 
His  absence  cannot  vitiate  the  pro- 
ceedings provided  he  be  present  at 
the  actual  doing  of  the  business.  Com. 
V.  Lippard,  6  Serg.  &  R.   (Pa.)   395. 

48.  State  v.  Merriman,  34  S.  C.  16, 
12  S.  E.  619.  For  present  law  in  South 
Carolina,  see  State  v.  Turner,  63  S.  C. 
548,  41  S.  E.  778,  however. 

49.  Doolittle  v.  State,  93  Ind.  272. 
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Interested  Persons.  —  Tender  the  common  law  rule,  only  rlisintcrostpd 
partiis  could  take  part  in  the  drawinj^  of  the  jury  panel/"  and  statutes 
do  not  usually  change  this  rule.'*^  Persons  interested  cannot  be  repre- 
sented nor  have  any  voice  in  the  drawing  of  the  panel.'^ 

g.  Manner  of  Drawing.  —  An  essential  element  of  the  drawing  of 
jury  panels  is  that  of  selection  by  chance.^^  The  names  on  the  jury 
list  having  been  written  on  slips  or  ballots,^*  and  deposited  in  the  jury 
wheel  or  box,  or  other  receptacle,^°  are  shaken  up  and  then  drawn  out 
one  by  one  by  the  proper  officers  until  the  panel  is  complete.'^**  No 
names  which  have  been  drawn  can  be  excluded,^^  except  the  names  of 
unqualified  jurors^**  and  jurors  who  have  died  or  removed  their  resi- 
dences.^" 

h.  Number  To  Be  Drawn.'^^  —  In  the  absence  of  statute,  the  court 
may  fix  the  number  of  jurors  to  be  drawn  and  summoned  ;'^^  but  gen- 


Clerk  as  proper  person  to  draw  jury- 
panel,  see  supra,  III,  B,  ],  d. 

50.  N.  J.— Peak  r.  State,  50  N.  J. 
L.  179,  12  Atl.  701.  N.  Y.— Woods  v. 
Rowan,  5  Johns.  133.  N.  C. — People  v. 
Teague,  106  N.  C.  576,  11  S.  E.  665, 
19  Am.  St.  Rep.  547.  Pa. — Munshower 
V.  Patton,  10  Serg.  &  R.  334,  13  Am. 
Dec.  678.  Va. — Patrick  v.  Com.,  115 
Va.  933,  78  S.  E.  628. 

51.  See  generally  the  statutes,  and 
Patrick  v.  Com.,  115  Va.  933,  78  S.  E. 
628. 

[a]  In  South  Carolina,  the  statute 
of  1898  now  makes  the  drawing  public, 
and  no  person  who  desires  to  be  pres- 
ent mav  be  excluded.  State  v.  Turner, 
63  S.   C.   548,  41  S.  E.   778. 

52.  State  v.  Conway,  35  La.  Ann. 
.350;  State  v.  Merriman,  34  S.  C  16, 
12  S.  E.  619,  no  error  in  refusing  either 
party  or  his  attorney  right  to  be  pres- 
ent and  witness  drawing  in  absence  of 
otatute  to  contrary. 

[a]  Permission  to  counsel  on  either 
side  to  take  part  in  the  drawing  of 
jurors  would  be  in  disregard  of  both 
common  law  and  statutory  principles. 
Peak  i\  State,  50  N.  J.  L.  179,  12  Atl. 
701;  Patrick  v.  Com.,  115  Va.  933,  78 
S.   E.   628. 

As  ground  for  challenge  to  array, 
see  infra,  VII,  E,  3. 

.53.  Miss.— Cook  ;.  State,  90  Miss. 
137,  43  So.  618.  Wash.— State  ex  rel. 
Murphy  r.  Superior  Court,  82  Wash. 
284,  144  Pac.  32;  Mercereau  v.  Maugh- 
lin  Mill  Co.,  53  Wash.  475,  102  Pac. 
232.  Wis. — See  Benaway  v.  Conyne,  3 
Pin.   196,   3   Chand.   214. 

54.  See   supra.   III,   A,   7,  b. 

55.  See  supra,  III,  A,  7,  c. 


56.  Ala.— Morris  v.  State,  146  Ala, 
66,  41  So.  274;  Allen  v.  State,  145  Ala. 
11,  40  So.  660.  Del.— Zn.  re  Motion  to 
Quash  Panel  of  Petit  Jurors,  5  Penne. 
588,  65  Atl.  769.  Ky.— Stone  c.  Saun- 
ders, 106  Ky.  904,  51  S.  W.  788.  Miss, 
Cook  r.  State,  90  Miss.  137,  43  So.  618, 
Neb.— Neal  r.  State,  32  Neb.  120,  49  X. 
W.  174.  N.  J. — Poulson  r.  Union  Nat. 
Bank,  40  N.  .1.  L.  563.  Tex.— Howard 
r.  State  (Tex.  Crim.),  178  S.  W.  506; 
Pocket  r.  State,  5  Tex.  App.  552. 

[a]  That  the  names  were  not  well 
shaken  is  immaterial.  Mapes  v.  Peo- 
ple, 69  111.  r,2:i. 

As  to  proper  officers  to  draw,  see 
supra,    III,    B,    1,    d. 

57.  Moore  v.  Navassa  Guano  Co., 
130  N.  C.  229,  41  S.  E.  293;  Anony- 
mous, 1  Browne   (Pa.)   121. 

58.  Lindlov  r.  Kindall,  4  Blackf. 
(Ind.)    189. 

Qualifications  of  jurors,  see  infra, 
VII,  7. 

59.  Marlow  v.  State,  49  Fla.  7,  38 
So.  653;  Jones  V.  State,  1  Ohio  Dec. 
(Reprint)    390. 

[a]  Where  the  county  commission- 
ers while  drawing  the  jurors  laid  aside 
the  names  of  several  persons  otherwise 
qualified,  because  they  did  not  know 
whether  they  were  residents  of  the 
county  and  the  list  was  completed  by 
drawing  other  qualified  jurors,  if  an 
irregularity,  it  did  not  affect  the  jur- 
ors so  drawn  and  summoned.  State  v. 
Wilcox,  104  N.  C.  847,  10  S.  E.  453. 

60.  Number  of  Jurors,  see  supra,  IT, 
B,  2. 

61.  United  States  f.  Insurgents,  2 
Dall.   335,   1   L.   ed.  404,   26  Fed.   Cas. 
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erally  the  statute  limits  the  number  of  names,  to  be  clrawn,^^  or  fixes 
the  nuinbor  to  be  drawn  unless  the  court  orders  a  different  number.''^ 
Every  party  to  the  suit  or  action  has  the  right  to  have  before  him  a 
full  panel  to  select  the  trial  jury  from.*^*  On  the  other  hand  no  more 
than  the  prescribed  number  should  be  drawn.*^^  After  the  required 
number  has  been  drawn,  the  officer  is  without  authority  to  add  to  the 
oriijinal  panel.'^'^ 

I  Separate  Drawings  for  Juries  of  Different  Courts. ^The  jury 
panels  for  two  distinct  courts  may  be  drawn  at  the  same  time;^^  but 
the  clerk  cannot  draw  the  names  and  then  arbitrarily  designate  part 
as  a  panel  for  one  court,  and  the  rest  for  another  court.^^ 

j=  Separate  Drawings  for  Grand  and  Petit  Jurors.  —  The  statutes 
generally  regulate  the  manner  of  drawing  the  grand  and  petit  jury/^^ 


No.   15,443;   United  States  v.  Gardner, 
25  Fed.  Cas.  No.  15,187. 

62.  See  generally  the  statutes  and 
the  following:  Ala. — Carmaek  v.  State, 
191  Ala.  1,  67  So.  989;  Evans  v.  State, 
109  Ala.  11,  19  So.  535.  Ky.— Stone  v. 
Saunders,  106  Ky.  904,  51  S.  W.  788. 
S.  C— State  V.  Clyburn,  16  S.  C.  375. 
Tex.— Burfey  v.  State,  3  Tex.  App.  519. 

63.  Fifield  v.  Chick,  39  Iowa  651. 

64.  law — Baker  v.  The  Milwaukee, 
14  Iowa  214.  La. — Flower  v.  Living- 
ston, 12  Mart.  (O.  S.)  681.  Mont. 
Kennon  v.  Gilmer,  4  Mont.  433,  2  Pac. 
21. 

Compare  Evans  v.  State,  109  Ala.  11, 
19  So.  535. 

[a]  Where  the  statute  allo"ws  the 
selection  of  a  lesser  number  in  certain 
cases,  the  rule  is  otherwise.  State  v. 
Etraub,  16  Wash.  Ill,  47  Pac.  227. 

[b]  Waiver  of  Objection. — The  ir- 
regularity in  drawing  a  less  number 
than  required  will  be  deemed  to  have 
been  waived  where  no  objection  there- 
to is  made.  State  v.  Eobertson,  71  Mo. 
446. 

Drawing  of  less  number  as  ground 
for  challenge,   see  infra,  VII,  E. 

G5.  Fla. — Colson  r.  State,  51  Fla. 
19,  40  So.  183.  Mich. — Hewitt  v.  Cir- 
cuit Judge,  71  Mich.  287,  39  N.  W.  56. 
Tex.— Burfev  v.  State,  3  Tex.  App.  519; 
Jones  V.  State,  3  Tex.  App.  575,  the 
defendant  cannot  demand,  nor  can  the 
court  order  the  clerk  to  draw  more 
names  than  the  statute  prescribes.  Va. 
Patrick  v.  Com.,  115  Va.  933,  78  S.  E. 
628;  Looney  v.  Com.,  115  Va.  921,  78 
S.  E.  625,  reversible  error  to  do  so. 

[a]  A  general  order  not  made  in 
any  cause,  but  made  on  the  court's 
own  motion  that  tliercafter  the  clerk 
ehall  draw  a  greater  number  tiaan  the 
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statutory  number  is  not  authorized  by 
a  statute  providing  that  the  court 
"for  good  cause  shown  in  any  felony 
casei, "  may  direct  a  dVawing  of  a 
greater  number.  Patrick  v.  Com.,  115 
Va.  933,   78  S.  E.  628. 

[b]  Who  May  Object.— That  the 
panel  contained  more  names  than  pre- 
scribed by  statute  is  not  available  to 
the  accused  because  it  is  an  error  in 
his  favor.  The  state  only  can  object. 
Anderson   r.   State,   5   Ark.   444. 

Drawing  more  than  the  prescribed 
number  as  ground  for  quashing  venire, 
see  infra,  VII,  E,  3. 

66.  Evans  v.  State,  52  N.  J.  L.  261, 
19   Atl.   254. 

67.  Crane  v.  Dygert,  4  Wend.  (N. 
Y.)  675,  not  ground  for  challenge  that 
such  is  done. 

As  ground  for  challenge  to  the  array, 
see  infra,  VII,  E,  3. 

68.  Gardner  v.  Turner,  9  Johns.  (N, 
Y.)  260,  this  being  cause  for  challenge 
to  the  array. 

69.  See  generally   the  statutes. 

[a]  Under  the  California  statute 
there  is  no  distinction  between  the 
selection  of  grand  and  petit  jurors,  but 
the  names  of  all  jurors  are  put  in  the 
same  jury  box.  It  is  therefore  unnec- 
essary for  the  court  in  ordering  jurors 
to  designate  separately  the  number  of 
each  class  of  jurors  required  to  be 
drawn.     People   v.   Crowey,  56  Cal.  36. 

[bl  In  Georgia,  after  the  clerk  un- 
der the  direction  of  the  court  has 
selected  the  grand  jury,  the  persons 
remaining  constitute  the  petit  jurors; 
the  latter  are  not  selected  or  drawn  at 
all,  simply  consisting  of  those  not 
drawn  as  grand  jurors.  Malone  V, 
State;  8   Ga.  408. 


JURIES  AND  JURORS 


975 


Ui.^^ K,  ,„ute  reqnirinp:  tlio  eornniissionors  to  first  draw  tho  roqiiisite 

number  for  grand  jurnis,  and  then  the  requisite  nuinljer  for  petit  jur- 
ors,'" it  is  immaterial  whetlier  the  grand  or  petit  jury  is  drawn  first 
where  their  qualifications  are  the  same.^^  And  it  is  not  necessary  that 
there  be  separate  and  successive  drawings.^^ 

k.     Certification,    Recording    and   rublishing   hints   Drawn. — (l.) 
Certification  and  Recordation.  — Statutes  requiring  that  the  list  of  jur- 
ors drawn  shall  be  certified  and  recorded^''  are  mandatory,'*  although 
it  has  been  held  to  be  too  late  after  verdict  to  raise  the  objection  that 
there  was  no  list  made  out  and  certified." 

The  only  person  who  may  make  the  certificate  is  the  person  desig- 
nated in  the  statute,^"  or  his  deputy,"  although  under  some  statutes 
the  deputy  cannot  do  so.''^ 

Where  the  time  within  which  the  certificate  shall  be  made  is  not 
stated  in  the  statute,  it  is  not  too  late  to  make  it  at  the  hearing  of  a 
motioLi  to  quash. ■'^ 

Form.  —  A  literal  adherence  to  the  form  of  certificate  prescribed  is 
not  necessary;^"  but  a  substantial  compliance  is  essential. ^^  Under 
some  statutes,  the  certificate  should  state  how  the  drawing  was  actually 
done  and  not  simply  that  it  was  conducted  fairly  and  as  provided 


As  to  drawing  grand  jury,  see  gen- 
erally  tilt"  titlo,   "Grand  Jury." 

70.'  Peters  r.  State,  100  Ala.  10,  14 
So.  896  (those  first  drawn  constituting 
the  grand  jury  and  the  others  the 
petit),  foUowinf)  Wells  r.  State,  94  Ala. 
1,  10  So.  656;  Murphy  v.  State,  86  Ala. 
45,  5   So.  432. 

71.  Dotson  V.  State,  62  Ala.  141,  34 
Am.  Eep.  2. 

72.  Forney  v.  State,  98  Ala.  19,  13 
So.  540;  Murphy  r.  State,  86  Ala.  45, 
5  So.  432;  Dotson  v.  State,  62  Ala.  141, 
34    Am.    Rop.    2. 

Fact  that  juries  were  drawn  at  same 
time  as  ground  for  challenge,  see  infra, 
VII,  E,  3. 

73.  See    generally   the    statutes. 

74.  Poulson  r.  Union  Nat.  Bank,  40 
N.  J.  L.  563.  See  Coker  v.  State,  7 
Tex.  App.  83,  stating  that  the  court  is 
not  prepared  to  say  that  upon  proper 
objection  it  would  hold  the  statute  as 
mandatory,  in  the  absence  of  a  showing 
of    prejudice. 

Failure  to  comply  with  statute  as 
ground  for  challenge,  see  infra,  VII, 
E,   3. 

75.  Heucke  r.  Milwaukee  City  E. 
Co.,  69  Wis.  401,  34   N.   W.   243. 

[a]  The  objection  that  the  list  had 
not  been  made  out  and  certified  is  in 
the  nature  of  a  challenge  to  the  array 
and  cannot  be  made  after  verdict  upon 
a  motion  for  a  new  trial,     Heucke   v. 


Milwaukee  City  R.  Co.,  69  Wis.  401, 
34  N.  W.  243. 

As  to  time  for  making  challenges,  see 
infra,   VII,   E. 

76.  Berry  v.  Trunk,  185  Mo.  App. 
495,    172    S.'  W.    629. 

77.  United  States  r.  Matthews,  26 
Fed.  Cas.  No.  15,741b;  People  v.  Fuller, 
2  Park.   Crim.    (N.  Y.)    16. 

78.  Berry  r.  Trunk,  185  Mo.  App. 
495,    172    S.    W.    620. 

[a]  Statute  Construed. — That  the 
deputy  cderk  cannot  certify  the  list 
unless  he  has  been  named  by  the  board 
of  commissioners  as  clerk  is  evident 
from  the  statute  which  provides  that 
"in  the  event  of  sickness,  absence,  or 
disability  of  the  clerk  of  the  board, 
the  judge  so  ordering  the  jury  shall 
draw  and  certifv"  the  list.  Berrv  r. 
Trunk,  185  Mo.'  App.  495,  172  S.'  W. 
629. 

79.  State  v.  Thomas,  50  La.  Ann. 
148,    23    So.   250. 

80.  Friend    r.   Hamill,    34   Md.   298. 

81.  Friend   r.  Hamill,  34  Md.  298. 
[a]     Substantial   Compliance. — Under 

a  statute  requiring  a  certificate  "that 
said  list  of  names  has  been  duly  se- 
lected .in  conformity  with,  and  accord- 
ing to  the  spirit  and  intent  of  this 
Act"  a  certificate  stating  "I  hereby 
certif}'  that  the  aforegoing  list  of 
names  to  serve  as  jurors  were  selected 
in    conformity    with   acts   of   assembly 
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by  law  f^  bnt  under  other  statutes,  it  is  sufficient  to  certify  generally 
that  the  jurors  were  selected  in  all  respects  as  required  by  law  without 
specifying  the  particulars  of  the  proceeding.^^  Statutes  some'iimes 
require  that  the  certificate  show  that  proper  notice  of  the  drawing 
was  given.^'* 

(II.)  Publication  and  Filing.  —  Tn  some  jurisdictions  the  list  drawn 
must  be  published,'^  or  filed  in  the  clerk's  office,  subject  to  the  in- 
spection of  the  public  :^^  and  in  some  jurisdictions,  it  is  mandatory 
that  the  clerk  record  the  names  of  the  jurors  drawn  in  the  order  book 
of  the  court  before  any  venire  shall  issue  thereon.^'^ 

1.  Ohjecfions  and  Waiver  Thereof.  — (J.)  In  General.  — Objections 
to  irregularities  in  the  manner  of  drawing  the  panel  must  be  made 
in  the  manner  prescribed  by  law.^^  Generally  the  objections  must 
be  made  by  challenges  to  the  panel,^^  or  by  plea  in  abatement.^''  They 
are  not  available  on  a  motion  for  a  venire  de  novo,''^  or  new  trial  f^ 


in  such  case  made  and  provided  this 
14th  day  of  November,  1868,"  is  a 
substantial  compliance  with  the  stat- 
ute. Friend  v.  Hamill,  34  Md.  298, 
801. 

82.  State  t\  Payne,  6  Wash.  563,  34 
Pac.  317. 

83.  State  v.  Green,  43  La.  Ann.  402, 
9  So.  42;  Poulson  v.  Union  Nat.  Bank, 
40  N.   J.  L.  563. 

84.  State  v.  Thomas,  50  La.  Ann. 
148,   23    So.   250. 

As  to  notice  of  drawing,  see  supra, 
B,  1,  b. 

85.  State  v.  Voorhies,  115  La.  200, 
38    So.   964. 

[a]  Construction  of  Statute.— (1) 
The  provisions  of  a  statute  requiring 
the  publication  of  lists  of  jurors  relate 
only  to  the  original  jurors  drawn  for 
service  at  the  sessions  of  the  court 
regularly  fixed,  and  not  to  the  jurors 
drawn  to  serve  at  special  sessions 
ordered  by  the  judge,  or  for  the  pur- 
poses of  continuous  regular  sessions. 
State  V.  Armstrong,  118  La.  480,  43  So. 
57;  State  v.  Winters,  109  La.  3,  33  So. 
47.  See  State  v.  Wright,  45  La.  Ann. 
57,  12  So.  129.  (2)  It  does  not  re- 
quire publication  or  posting  for  any 
particular  length  of  time.  State  v. 
Voorhies,  115  La.  200,  38  So.  964. 

86.     State  v.  Vegas,  19  La.  Ann.  105. 

[a]  Where  the  certificate  of  the 
drawing  was  deposited  in  the  clerk 's 
offK-o,  but  not  filed,  it  is  not  an  ir- 
regularity of  such  a  character  as  to 
necessitate  the  annulling  and  setting 
aside  the  general  venire,  or  to  quash 
an    indictment    found    by    the    grand 
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iury.     State  v.  Hall,  44  La.  Ann.  976, 
11  So.  574. 

87.  Mitchell  v.  Denbo,  3  Blackf. 
(Ind.)  259;  Mitchell  V.  Likens,  3 
Blackf.  (Ind.)   258. 

88.  People  v.  Morales,  14  Porto 
Rico  227. 

89.  See  the  following:  Cal.— Peo- 
ple V.  Ah  Lee  Boon,  97  Cal.  171,  31 
Pac.  933.  Fla.— Green  v.  State,  60  Fla. 
22,  53  So.  610.  la.— Buford  &  Co.  v. 
McGetchie,  60  Iowa  298,  14  N.  W.  790. 
La.— State  v.  Ba  Rocha,  20  La.  Ann. 
356.  Mich. — Robinson  V.  Mulder,  81 
Mich.  75,  45  N.  W.  505.  Neb.— Brown 
V.  State,  9  Neb.  157,  2  N.  W.  378.  N.  0. 
State  V.  Underwood,  28  N.  C.  96.  P.  R. 
People  V.  Morales,  14  Porto  Rico  227. 
Tex.— Ray  v.  State,  4  Tex.  App.  450. 

As  to  challenges  to  the  array  gener- 
ally,  see  infra,   VII,   E,  3. 

90.  Brown  v.  State,  9  Neb.  157,  2 
N.  W.  378. 

As  to  pleas  in  abatement,  see  the 
title  "Abatement,  Pleas  of." 

91.  Doolittle  V.  State,  93  Ind.  272. 
^ee  generally  the  title  "Venire  de 
Novo." 

92.  Fla.— Green  v.  State,  60  Fla.  22, 
53  So.  610.  N.  D.— Territory  v.  O'Hare, 
1  N.  D.  30,  44  N.  W.  1003,  wherein  ac- 
cused's attorney  knowing  the  irregular- 
ity had  not  brought  it  forth  until  he 
made  his  motion  for  a  new  trial.  Ohio. 
Ryan  v.  State,  10  Ohio  Cir.  Ct.  (N.  S.) 
497.  Tex.— McMahon  v.  State,  17  Tex. 
App.  321;  Ray  (;.  State,  4  Tex.  App. 
450,  except  in  certain  cases  affecting 
the  qualifications  of  a  particular  juror. 
Wis.— Birchard  v.  Booth,  4  Wis.  67. 
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nor  are  they  available  on  motion  in  arrest  of  jndprment."'' 

The  greatest  accuracy  and  precision  are  required  in  pleas  setting 
out  irregularities  in  the  selection  or  drawing  of  jurors."^ 

(II.)  Time  of  Objection. —  As  a  general  rule,  objections  to  the  man- 
ner of  drawing  tlie  jury  must  be  made  at  the  earliest  opportunity,"' 
before  trial,^"  and  the  swearing  of  the  jury,^^  and  generally  at  the 
time  of  the  impaneling  of  the  jury."^  The  objection  comes  too  late, 
if  made  the  first  time  after  trial,  and  verdict  rendered,®"  or  on  ap- 


See  generally  the  title  "New  Trial." 
But  see  Doolittle  v.  State,  93  Ind.  272, 
holding  an  objection  to  the  manner 
of  selecting  a  juror  is  not  available  on 
appeal  unless  it  is  first  raised  on  motion 
for  new   trial. 

93.  Fla.— Green  r.  State,  60  Fla.  22, 
53  So.  610.  La.— State  v.  White,  35 
La.  Ann.  96;  State  r.  Swift,  14  La. 
Ann.  827.  Tex. — McMahon  V.  State,  17 
Tex.  App.  321. 

See  generally  the  title  "Arrest  of 
Judgment." 

94.  Jenkins  v.  State,  35  Fla.  737, 
18  So.  182,  48  Am.  St.  Rep.  267; 
Reeves  v.  State,  29  Fla.  527,  10  So. 
901;  State  v.  Green,  49  La.  Ann.  60,  21 
So.  124. 

[a]  A  statement  of  facts  that  make 
the  irregularity  merely  probable  is  not 
suflScient.  State  v.  Green,  49  La.  Ann. 
60,  21   So.  124. 

95.  Hallett  v.  Boyer,  114  N.  T. 
Supp.  559. 

[a]  At  Drawing. — The  objection 
that  the  sheriff  instead  of  the  clerk 
drew  the  names  of  the  tales  jurors 
should  be  made  at  the  time  of  the 
drawing  and  such  objection  comes  too 
late  after  verdict.  State  r.  Dorsey, 
138   La.   410,   70   So.    343. 

[b]  On  First  Day  of  Term.— (1) 
Statutes  sometimes  provide  that  any 
objections  to  the  drawing  shall  be 
made  on  the  first  day  of  the  term 
(State  r.  Labauve,  46  La.  Ann.  548, 
15  So.  172;  State  r.  Curtis,  44  La.  Ann. 
320,  10  So.  784;  State  7-.  Johnson,  31 
La.  Ann.  368;  State  r.  Daniel,  31  La. 
Ann.  91;  State  r.  "Vegas,  19  La.  Ann. 
105),  (2)  unless  it  is  shown  that  it 
was  impossible  to  have  known  the 
facts  until  after  the  commencement 
of  the  term.  State  t*.  Curtis,  44  La. 
Ann.   320,   10   So.   784. 

[c]  Before  Pleading  to  Indictment. 
State   V.   White,   35    La.    Ann.   96. 

96.  Ala.— Howard  r.  State,  lOS  Ala. 
571,  18  So.  813.     Fla.— Green  r.  State, 


60  Fla.  22,  53  So.  610.  Ky.— Conti- 
nental Coal  Corp.  v.  Cole's  Admr.,  155 
Ky.  139,  159  S.  W.  668.  La.— State  V. 
Jackson,  36  La.  Ann.  96.  N.  D. — Ter- 
ritory V.  O'Hare,  1  N.  D.  30,  44  N. 
W.  1003. 

97.  Ark.- Brown  v.  State,  12  Ark. 
623.  N.  C— State  v.  Underwood,  28 
N.  C.  96.  Pa.— Com.  v.  Freeman,  166 
Pa.  332,  31  Atl.  115.  S.  C— State  r. 
Stephens,  II  S.  C.  319.  Va.— Jones 
v.  Com.,  100  Va.  842,  41  S.  E.  951; 
Suffolk  V.  Parker,  79  Va.  660,  52  Am. 
Rep.  640. 

As  to  swearing  jury,  see  generally 
ihfra,  VIII. 

98.  McMahon  v.  State,  17  Tex.  App. 
321;   Ray  v.  State,  4  Tex.  App.  450. 

As  to  impaneUng  the  jury,  see  gen- 
erally ivfra,  VII. 

99!!  Ark, — Brown  v.  State,  12  Ark. 
623.  Cal.— People  r.  Ah  Lee  Doon,  97 
Cal.  171,  31  Pac.  933.  Fla.— Green  v. 
State,  60  Fla.  22,  53  So.  610.  Ga. 
Mitchell  V.  Bradberry,  76  Ga.  15; 
Stewart  v.  State,  G6  Ga.  90.  Idaho. 
People  V.  Ah  Hop,  1  Idaho  698.  Ky. 
Continental  Coal  Corp.  r.  Cole's  Admr., 
155  Ky.  139,  159  S.  W.  668.  La.— State 
r.  Jackson,  36  La.  Ann.  96;  State  v. 
Courtnev,  28  La.  Ann.  794.  Mass. 
Amherst  V.  Hadlev,  1  Pick.  38.  N.  H. 
Wilcox  f.  School 'Dist.,  26  N.  H.  303. 
E.  I.— Dates  v.  Union  R.  Co.,  27  R.  I. 
499,  63  Atl.  675.  Tex.— Brill  r.  State, 
1  Tex.  App,  572.  Va. — Bristow  v. 
Com.,  15  Gratt.    (56  Va.)   634. 

See  also  stipra,  the  cases  cited  in 
note  99. 

[a]  In  South  Carolina,  the  statute 
requires  objections  to  the  manner  of 
drawing  the  jury  to  be  made  before 
thR  verdict  unless  the  party  making 
them  was  injured  by  the  irregularitv. 
State  V.  Johnson,  66' S.  C.  23,  44  S.  E. 
58. 

[b]  After  verdict  the  caiirt  will 
presume  that  the  names  were  drawn 
according   to   law.      State    v.   Williams, 
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peal,^  even  though  the  moving  party  does  not  know  of  the  defect  until 
after  verdict.- 

(III.)  Waiver.  —  A  party  is  held  to  have  waived  any  defects  or  ir- 
regularities in  the  drawing  of  the  panel  where  he  fails  to  raise  timely 
objections  thereto,^  or  where  he  withdraws  his  objection,*  appears  and 
takes  part  in  the  trial,^  or  where  he  accepts  the  jury,*^  without  having 
exhausted  his  peremptory  challenges.^ 

2.  Special  Venire  or  Panel.  —  a.  In  General.  —  In  the  absence  of 
statute  providing  the  manner  of  obtaining  additional  jurors,  the  parties 
may  proceed  as  at  common  law,^  by  applying  for  a  tales,  upon  which 
bystanders  may  be  summoned.''  The  manner  of  drawing  additional 
jurors  is  generally  regulated  by  statutes/"  which  must  be  followed," 


3  Stew.  (Ala.)  454;  CoUier  v.  State,  2 
Stew.  (Ala.)   388. 

1.  Ala.— Howard  v.  State,  108  Ala. 
571,  IS  So.  813;  State  v.  Williams,  3 
Stew.  454;  Collier  v.  State,  2  Stew. 
388.  Idaho.— People  v.  Ah  Hop,  1 
Idaho  698.  Mich. — Eobinson  v.  Mul- 
der, 81  Mich.  75,  45  N.  W.  505.  Mont. 
Littrell  v.  Wilcox,  11  Mont.  77,  27 
Pac.  394.  S.  C. — State  v.  Stephens,  11 
S.  C.  319. 

2.  Gormley  v.  Laramore,  40  Ga.  253; 
Mann  v.  Fairlee,  44  Vt.  672. 

3.  Ala. — Huguley  v.  State  (Ala. 
App.),  72  So.  '764.  Ark.— Wells  v. 
State  (Ark.),  16  S.  W.  577.  Fla. 
Green  v.  State,  60  Fla.  22,  53  So.  610. 
Neb.— Brown  v.  State,  9  Neb.  157,  2 
N.  W.  378.  N.  D.— Territory  v.  O'Hare, 
1  N.  D.  30,  44  N.  W.  1003.  Tex.— Mc- 
Mahon  v.  State,  17  Tex.  App.  321. 

[a]  A  failure  to  make  the  objec- 
tion until  after  the  jurors  had  been 
examined,  talesmen  drawn  and  sum- 
moned, and  the  jury  sworn  is  a  waiver 
of  any  irregularity  in  the  drawing. 
People  V.  McArron,  121  Mich.  1,  79  N. 
W.   944. 

4.  Pierson  v.  People,  18  Hun  (N. 
T.)   239. 

5.  Ala. — Smith  v.  State,  1  Ala.  App. 
140,  55  So.  449.  N.  Y.— Hallett  v. 
Bover,  114  N.  Y.  Supp.  559.  R.  I. 
Sprague  V.  Brown,  21  E.  I.  329,  43  Atl. 
636. 

[a]  Pleading  the  general  issue  and 
going  to  trial  is  a  waiver  of  any  de- 
fect in  drawing,  summoning,  or  re- 
turning juries.  Com.  v.  Chauncey,  2 
Ashm.    (Pa.)    90. 

6.  N.  Y.— People  v.  Borgstrom,  178 
N.  Y.  254,  70  N.  E.  780.  Tex.— Mc- 
Mahou  V.  State,  17  Tex.  App.  321.  Wis. 
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Flvnn  V.  State,  97  Wis.  44,  72  N.  W. 
373. 

7.  State  V.  White,  40  Utah  342,  121 
Pac.  579. 

Effect  of  failure  to  exhaust  peremp- 
tory challenges,  see  infra,  VII,  E. 

8.  Lincoln  v.  Stowell,  73  111.  246. 

9.  5  Bacon's  Abr.  335  et  seq. 

10.  See  generally  the  statutes,  and 
State  V.  Weingarth  (Minn.),  159  N. 
W.  789,  construing  act  relating  to  the 
summoning  of  jurors  for  the  city  of 
St.   Paul,    Minn. 

fa]  Selected  by  Lot. — Territory  v. 
Prather,  18  N.  M.   195,  135  Pac.  83. 

[b]  Drawing  Under  Statute  Enacted 
Subsequent  to  Offense. — That  the  jury 
was  drawn  and  summoned  under  a  stat- 
ute passed  after  the  commission  of  the 
offense  is  no  valid  objection  to  a  spe- 
cial venire  in  a  capital  case.  Hawes  v. 
State,  88  Ala.  37,  7  So.  302. 

[c]  In  Georgia,  it  is  a  matter  of 
discretion  for  a  trial  judge  whether 
the  panels  of  jurors  shall  be  filled  by 
waiting  for  the  return  of  jurors  en- 
gaged in  the  trial  of  another  case  or  by 
summoning  tales  jurors.  Benford  V. 
State   (Ga.  App.),  88  S.  E.  747. 

fd]  When  the  proper  officers  have 
failed  to  make  lists,  the  judge  shall 
select  a  sufficient  number  of  jurors  for 
the  term.  Kv.  Gen.  St.,  §4624;  State 
V.  Allen,  98  Kan.  778,  160  Pac.  795. 

11.  111.— Healy  v.  People,  177  111. 
306,  52  N.  E.  426;  Lincoln  v.  Stowell,  73 
111.  246.  N.  M.— Territory  v.  Prather, 
18  N.  M.  195,  135  Pac.  83.  S.  0. 
State  V.  Tidwell,  100  S.  C.  248,  84  S. 
E.  778;  State  v.  Briggs,  27  S.  C.  80,  2 
S.    E.    854. 

[al  Statute  Is  Mandatory.— State 
r.  Edwards,  64  Kan.  455,  67  Pac.  834j 
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until  that  mothod  is  exhansted,"  although  it  has  hccn  held  that  the 
statutes  relating  to  the  writ  of  special  venire  are  directory.'^ 

Some  statutes  require  additional  jurors  to  be  drawn  in  the  manner 
provided  for  securing  the  regular  panel, ^*  while  some  require  the 
names  to  be  drawn  from  the  jury  box/^  and  if  the  jury  is  still  incom- 
plete, after  the  jury  box  is  exhausted,  the  court  may  issue  an  open 
venire  to  summon  the  jurors  from  the  body  of  the  county  or  district.^® 
Other  statutes  leave  it  to  the  court's  discretion  to  draw  the  names  from 
the  box,^^  or  to  order  them  summoned  from  the  body  of  the  county, ^^ 


State   r.  Simons,  61   Kan.  752,  60  Pac. 
3052. 

12.  United  States  v.  Clawson,  4 
Utah  34,  5  Pac.  689.  See  United  States 
V.   Rose,  6   Fed.  136. 

13.  Karrelson  v.  State,  60  Tex. 
dim.   534,   132  S.  W.   783. 

14.  111.— Lincoln  r.  Stowell,  73  111. 
246.  la. — State  v.  Eockwell,  82  Iowa 
429,  48  N.  W.  721;  State  V.  Green,  20 
Iowa  424. 

Drawing  regular  panel,  see  supra,  III, 
B,  1. 

15.  See  generally  the  statutes,  and 
the  following:  Ala. — Morris  v.  State, 
146  Ala.  66,  41  So.  274;  Allen  V.  State, 
145  Ala.  11,  40  So.  660.  Ariz.— Ter- 
ritory r.  Clanton,  3  Ariz.  1,  20  Pac. 
94.  'La. — State  v.  Ashworth,  139  La. 
590,  71  So.  860;  State  r.  Dorsey,  138 
La.  410,  70  So.  343.  See  State  v.  Al- 
phonse,  84  La.  Ann.  9.  But  see  State 
r.  Revells,  35  La.  Ann.  302.  N.  Y. 
People  V.  Kiernan,  101  N.  Y.  618,  4  N. 
E.  130  {aHirminij  36  Ilun  642);  Pier- 
son  V.  People,  79  N.  Y.  424,  35  Am.  Rep. 
524.  S.  C— State  v.  Briggs,  27  S.  C. 
SO,  2  S.  E.  854.  Utah.— United  States 
t.  Clawson,  4  Utah  34,  5  Pac.  689. 
Wash. — State  v.  Cushing,  17  Wash,  544, 
50  Pac.  512.  Wyo.— Carter  v.  Terri- 
tory, 3  Wyo.  193,  18  Pac.  750,  19  Pac. 
443. 

[a]  Where  there  were  two  jury 
l;Oxes  of  names  prepared  by  different 
]>ersons  under  conflicting  statutes,  the 
defendant  is  entitled  to  have  the 
names  drawn  from  the  legal  jury  box. 
Edson  r.  Stuto,  l.U  Ala.  50,  32  So.  308. 

[b]  For  offenses  punishable  by  death 
or  imprisonment  in  penitentiary,  in 
Georgia,  the  court  can  draw  the  tales 
jurors  from  the  jury  boxes  of  the 
county,  and  he  can  therefore  draw 
some  names  from  the  grand  jury  box 
and  others  from  the  petit  jury  box. 
V/oolfolk  V.  State,  85  Ga.  69,"  91,  11  S. 
E.   814. 


16.  U.  S.— Clawson  v.  U.  S.,  114  U. 
S.  477,  5  Sup.  Ct.  949,  29  L.  ed.  179. 
Utah. — United  States  f.  Clawson,  4 
Utah  34,  5  Pac.  689.  Wyo.— Carter  f. 
Territory,  3  Wyo.  193,  IS  Pac.  750,  19 
Pac.  443. 

fa]  In  Louisiana,  the  statute  al- 
lows the  court,  in  criminal  cases  only, 
after  the  list  of  talesmen  drawn  by  the 
commission  is  exhausted  to  order  jurors 
to  be  summoned  from  the  bystanders. 
Bradley  v.  Shreveport  Gas,  E.  L.  &  P. 
Co.,  139  La.  1029,  72  So.  725. 

17.  See  generally  the  statutes,  and 
the  following:  Cal. — People  v.  Sues- 
ser,  142  Cal.  354,  75  Pac.  1093.  Colo. 
Nesbit  V.  People,  19  Colo.  441,  36  Pac. 
221.  D.  C— Milano  v.  United  States, 
40  App.  Cas.  379.  Fla.— Mendelhall  v. 
State,  72  So.  202.  Idaho.— State  v. 
Steen,  158  Pac.  499;  State  t.  Barber, 
13  Idaho  65,  88  Pac.  418.  la.— State 
V.  John,  124  Iowa  230,  100  N.  W.  193. 
Ky.— Morgan  v.  Com.,  172  Ky.  684,  189 
S.  W.  943;  Thurman  v.  Com.,  154  Ky. 
555,  157  S.  W.  919.  See  Roberts  v. 
Com.,  94  Ky.  499,  22  S.  W.  845.  Mich. 
People  V.  Jones,  24  Mich.  215.  N.  0. 
State  V.  Smarr,  121  N.  C.  669,  28  S.  E. 
549;  State  r.  Stanton,  118  N.  C.  1182, 
24  S.  E.  536. 

[a]  Drawing  from  the  box  is  com- 
mended though  the  requirement  of  the 
statute  is  not  mandatory.  State  v. 
VVhitson,  111  N.  C.  695,  16  S.  E.  332; 
State  f.  Brogden,  111  N.  C.  656,  16  S. 
E.   170. 

18.  See  generally  the  statutes,  and 
the  following:  Cal. — People  r.  Sehorn, 
116  Cal.  503,  48  Pac.  495.  Fla.— Men- 
denhall  r.  State,  72  So.  202;  Jenkins  v. 
State,  35  Fla.  737,  18  So.  182,  48  Am. 
St.  Rep.  267.  Idaho. — State  r.  Steen, 
158  Pac.  499;  State  r.  Barber,  13  Idaho 
65.  88  Pac.  41S.  la.— State  c.  John, 
124  Iowa  230,  100  N.  W.  193.  Mont. 
Territory  r.  Reed,  5  Mont.  92,  1  Pac. 
717.  See  Wykoff  V.  Loeber,  5  Mont. 
535,   6   Pac.   363. 
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or  to  order  them  summoned  from  bystanders,^^  or  to  order  the  sheriff 
to  select  them.-°  Some  statutes  authorize  the  judge  or  court  to  make 
out  a  list  of  names  sufficient  to  complete  the  panel,^^  or  to  order  the 
summoning,  without  delay,  of  men  having  the  proper  quatifieations,^- 
from  the  bystanders.-^ 

In  some  states,  the  court  selects  the  names  either  by  designating  the 
persons  and  directing  the  sheriff  to  summon  them,-*  or  by  directing 
the  sheriff  to  summon  a  panel  and  adopting  that  panel.^^  while  iu 
others,  the  sheriff  makes  the  list  and  summons  the  jurors.-^ 


[a]  Notwithstanding  the  presence 
of  names  in  the  jury  box,  the  jury  may 
be  completed  by  ordering  the  sheriff 
to  summon  additional  jurors  from  the 
bodv  of  the  county.  People  v.  Suesser, 
]42'Cal.  354,  75  Pac.  1093;  People  v. 
Sehorn,  116  Cal.  503,  508,  48  Pac.  495; 
People  r.  Durrant,  116  Cal.  179,  195, 
4S  Pac.  75. 

[b]  Order  Construed. — An  order  for 
drawing  and  summoning  of  a  jury,  ac- 
cording to  law,  made  under  a  statute 
authorizing  the  court  to  order  the  jury 
drawn  from  the  county  at  large  or 
from  specified  townships,  is  in  effect 
an  order  that  such  jurors  be  drawn 
from  the  county  at  large  as  specified 
and  directed  by  statute.  People  v. 
Coughlin,  67  Mich.  466,  35  N.  W.  72. 

19.  See  generally  the  statutes,  and 
the  following:  Colo. — Nesbit  v.  Peo- 
ple, 19  Colo.  441,  36  Pac.  221.  Fla. 
Jenkins  v.  State,  35  Fla.  737,  18  So. 
182,  48  Am.  St.  Eep.  267.  Ind.— Keyes 
V.  State,  122  Ind.  527,  23  N.  E.  1097; 
Heyl  V.  State,  109  Ind.  589,  10  N.  E. 
916.  Ky.— Morgan  r.  Com.,  172  Ky. 
684,  189  S.  W.  943;  Thurman  V.  Com,. 
154  Ky.  555,  157  S.  W.  919. 

[a]  The  object  in  such  case  is  to 
enable  the  courts  to  proceed  without 
the  delay  occasioned  by  summoning 
those  drawn  from  the  box  and  to  fa- 
cilitate the  business  of  the  court. 
Thurman  v.  Com.,  154  Ky.  555,  157  S. 
W.   919. 

20.  See  generally  the  statutes,  and 
the  following:  Cal. — People  v.  Sues- 
ser, 142  Cal.  354,  75  Pac.  1093.  D.  C. 
Miiano  v.  United  States,  40  App.  Cas. 
379,  except  in  capital  eases.  Mich. 
People  V.  Jones,  24  Mich.  215.  Utah. 
United  States  v.  Clawson,  4  Utah  34, 
5   Pac.    689. 

21.  See  generally  the  statutes,  and 
State  V.  May,  172  Mo.  630,  72  S.  W. 
918;  State  v.  Sansone,  116  Mo.  1,  22 
S.   W.   617;    Williams  v.  Com.,   85   Ya. 
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607,  8  S.  E.  470;  Waller  f.  Com.,  84  Va. 
492,   5   S.    E.    364. 

[a]  How  List  Made. — Inasmuch  as 
the  statute  does  not  prescribe  how  the 
judge  shall  acquire  the  information 
upon  which  he  makes  his  order  for  ad- 
ditional jurors,  the  judge  need  not  in 
the  first  instance  make  out  the  list 
from  his  own  memory,  and  there  is  a 
substantial  compliance  when  he  directs 
the  officer  to  summon  a  certain  number 
of  qualified  jurors  by  a  written  order, 
and  after  their  appearance  the  judge 
makes  inquiry  as  to  their  qualifications, 
and  then  makes  the  list  and  orders 
the  officer  to  finally  summon  them. 
State  V.  Sansone,  116  Mo.  1,  22  S.  W, 
617. 

[b]  Application  to  Special  Juries. 
The  fact  that  the  jury  ordered  was  a 
special  jury  does  not  render  the  statute 
inapplicable,  but  it  must  be  given  a 
more  liberal  construction,  and  held  to 
apply  to  special  and  regular  juries 
alike,  that  being  the  evident  intent  of 
the  legislature.  State  v.  May,  172  Mo. 
630,  72  S.  W.  918. 

22.  McElvoy  v.  State,  9  Neb.  157; 
Dodge  V.  People,  4  Neb.  220;  Emery 
V.  State,  101   Wis.  627,  78  N.  W.  145. 

23.  la.— State  v.  Eockwell,  82  Iowa 
429,  48  N.  W.  721.  Va.— Kobinson  v. 
(^om.,  88  Va.  900,  14  S.  E.  627;  Will- 
iams V.  Com.,  85  Va.  607,  8  S.  E.  470; 
Waller  v.  Com.,  84  Va.  492,  5  S.  E.  364. 
Wis.— Emery  v.  State,  101  Wis.  627, 
78  N.   W.   145. 

[a]  The  judge  need  not  furnish  the 
list  of  names  in  this  event.  Eobinson 
V.  Com.,  88  Va.  900,  14  S.  E.  627;  Will- 
iams V.  Com.,  85  Va.  607,  8  S.  E.  470; 
Waller  v.  Com.,  84  Va.  492,  5  S.  E. 
364. 

24.  Eason  v.  State,  6  Baxt.  (Tenn.) 
431. 

25.  Eason  v.  State,  6  Baxt.  (Tenn.) 
431. 

26.  Cavanah  v.  State,  56  Miss.  299. 
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In  ?:ome  jurisdictions,  the  court  may  order  talesmen  summoned 
without  a  writ,  or  it  may  issue  a  special  venire." 

b.  Order  and  Proceedings  To  Obtain.  —  A  special  venire  may  be 
ordered  on  the  court's  own  motion,^^  or  on  timely  motion  by  the 
party  desiring  it.^"  The  motion  should  be  made  sufficiently  early  to 
summon  the  jury  and  have  it  ready  to  be  impaneled  when  the  casL* 
is  called  for  trial.^"  Under  some  statutes  an  order  for  a  special 
venire  may  be  made  at  a  term  previous  to  the  trial  term,^^  and  in 
vacation.^-  The  presence  of  the  accused  is  not  required  when  tht' 
order  for  a  special  venire,^^  or  an  order  directing  the  clerk  to  issuo 
a  mandate  to  the  sheriff,"  is  made;  but  it  is  otherwise  when  an 
order  is  made  fixing  the  day  of  trial  and  directing  the  summoning 
of  special  jurors.^'^ 


[a]  Mode  of  Selection.— Where  the 

sheriff  with  the  aid  of  his  deputy  and 
by  the  examination  of  the  registra- 
tion books  of  the  county  and  the  per- 
sonal assessment  roll,  selected  seven 
names  from  each  supervisor's  district 
and  gave  them  to  his  bailiffs  to  be  sum- 
moned, there  can  be  no  objection  to 
his  method  of  selection  in  the  absence 
of  prejudice  or  bad  faith.  West  v.  State, 
80   Miss.   710,  32  So.  298. 

[b]  Inquiries  as  to  Qualifications. 
Where  there  was  an  order  of  the  court 
that  the  sheriff  summon  from  an  ad- 
joining county  seventy  qualified  citi- 
zens thereof,  there  was  no  impropriety 
in  the  sheriff  inquiring  of  well  in- 
formed persons  as  to  fit  and  qualified 
persons  for  him  to  summons.  Braf- 
ford  t7.  Com.,  13  Ky.  L.  Eep.  154,  16 
S.  W.  710. 

27.  See  generally  the  statutes,  and 
State  r.  Edwards,  64  Kan.  455,  67  Pac. 
834;  State  V.  Buchanan,  Wright  (Ohio) 
233,  238. 

[a]  Neither  party  can  prescribe  to 
the  court  which  method  it  shall  pursue. 
State  v.  Buchanan,  Wright  (Ohio)  233, 
238.  But  see  State  r.  Simons,  61  Kan. 
752,  60  Pac.  1052,  under  express  stat- 
ute. 

[bl  In  capital  cases,  vacancies 
should  be  filled  from  bystanders  unless 
a  special  venire  containing  names  se- 
lected by  the  presiding  judge  is  de- 
manded. Bach  V.  State,  38  Ohio  St. 
C64;  McHugh  r.  State,  38  Ohio  St.  153. 

[c]  How  Names  Selected. — Where  it 
became  necessary  to  summon  seven 
talesmen  and  summary  application  had 
been  made  to  the  court  on  behalf  of 
the  defendant  to  issue  a  venire  there- 
for, the  court  complied  with  the  stat- 
ute   in    issuing    a    venire    for    the    re- 


quired number  of  names  selected  by 
him  of  his  own  motion  and  knowledge, 
the  names  not  having  been  drawn  from 
the  box,  or  otherwise  selected  by  the 
clerk  and  sheriff  or  either  of  them. 
In  such  case  it  is  for  the  court  to  se- 
lect the  persons  as  well  as  to  deter- 
mine the  number  to  be  named.  Dayton 
V.   State,  19  Ohio  St.  584. 

28.  People  r.  Considine,  105  Mich. 
149,  63  N.  W.   196. 

[a]  When  an  entire  regular  panel 
is  in  attendance  and  free  from  duty, 
the  court  cannot  on  its  own  motion, 
over  objection,  order  a  special  panel. 
McDaniel  r.  Railway  Co.,  88  Tenn.  542, 
13  S.  W.  76. 

29.  Rose  V.  St.  Charles,  49  Mo.  509; 
McDaniel  v.  Railway  Co.,  88  Tenn.  542, 
13    S.   W.   76. 

30.  Rose  V.  St.  Charles,  49  Mo.  509. 
[a]     Where  the  motion  is  not  made 

until  the  day  of  trial  the  court  may  in 
its  discretion  refuse  it.  State  V.  Leabo, 
89   Mo.  247,  1   S.  W.  288. 

31.  Roberts  v.  State,  30  Tex.  App. 
291,  17  S.  W.  450. 

32.  See   generally   the   statutes. 

fa]  Statute  Construed. — Under  a 
statute  authorizing  the  judge  either  be- 
fore or  during  the  term  to  order  drawn 
additional  jurors,  he  may  make  the 
order  in  vacation.  State  r.  Giudice, 
170  Iowa  731,  153  N.  W.  336. 

33.  Mabrv  r.  State,  50  Ark.  492,  8 
S.  W.  823;  Colson  f.  State,  51  Fla.  19, 
40  So.  183.    See  also  infra,  IV,  B,  3,  d. 

34.  Milton  v.  State,  134  Ala.  42,  32 
So.  653. 

35.  Stoball  V.  State,  116  Ala.  454, 
23  So.  162;  Hurd  v.  State,  116  Ala.  440, 
22  So.  993.  See  also  Hall  v.  State,  40 
Ala.  698;  Henry  v.  State,  33  Ala.  389. 
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Tn  ordering  a  special  venire,  the  court  may  direct  the  sheriff  to 
summon  men  with  certain  qualifications.^®  And  it  may  direct  the 
summoning  of  men  from  certain  localities."  as  from  some  adjoining 
county,^^  or  remote  locality,^^  when  it  is  satisfied  that  it  will  be  im- 
practicable to  obtain  a  jury  free  from  bias  in  the  county  where  the 
caase  is  pending.*"  The  order  may  designate  the  names  of  those  to 
be  summoned.*^  Statutes  sometimes  require  the  court  to  fix  the  num- 
ber of  the  special  venire.*-  But  the  order  need  not  set  out  the  nature 
of  the  indictment  to  be  tried.*^ 

The  order  should  be  entered  on  the  minutes;**  but  a  temporary 
delay  in  so  doing  is  not  prejudicial  to  the  accused.*^ 

c.  Drawing^'  —  The  box  used  need  not  be  that  used  and  pro- 
vided for  in  the  drawing  of  ordinary  juries.*'^  The  statutes  vary  as 
to  who  shall  draw  the  names  from  the  box,  some  requiring  the  names 
to  be  drawn  by  the  judge  in  open  court,*^  and  some  provide  for  a 


36.  State  v.  Cody,  119  N.  C.  908,  26 
S.  E.  252,  56  Am.  St.  Eep.  692;  Jack- 
son V.  Pool,  91  Tenn.  448,  451,  19  S. 
W.   234. 

Qualifications  of  jurors  generally, 
see  infra,  YII,  F. 

37.  State  v.  Eosa,  87  Conn.  585,  80 
Atl.  163;  Webb  v.  Shelton  (Okla.),  158 
Pac.    1128. 

38.  See  generally  the  statutes,  and 
Massie  v.  Com.,  18  Ky.  L.  Eep.  367, 
36  S.  W.   550. 

39.  Bell  V.  Van  Eiper,  3  N.  J.  L. 
511;  Waller  v.  Com.,  84  Va.  492,  5  S. 
E.  364;  Lawrence  v.  Com.,  81  Va.  484; 
Chahoon  v.  Com.,  21  Gratt.  (62  Va.) 
822. 

40.  Eoberts  v.  Com.,  94  Ky.  499,  22 
S.  W.  845;  Brafford  V.  Com.,  13  Ky. 
L.   Eep.  154,   16  S.  W.   710. 

41.  Jackson  v.  Pool,  91  Tenn.  448, 
451,  19  S.  W.  234;  Hannum  V  State,  90 
Tenn.  647,  18  S.  W.  269;  Cliugau  r. 
East  Tenn.,  etc.  E.  Co.,  2  Lea  (Tenn.) 
726;  Eason  v.  State,  6  Baxt.  (Tenn.) 
431. 

42.  Mayo  V.  State  (Ala.  App.),  73 
So.   141. 

[a]  Statute  Is  Mandatory. — Mayo  v. 
State    (Ala.   App.),   73   So.   141. 

As  to  number  drawn  and  summoned, 
see   infra,  III,  B,  2,   d. 

43.  White    v.   State,   16   Tex.   206. 

44.  See  generally  the  statutes,  and 
English  V.  State,  34  Tex.  Crim.  190,  30 
S.   W.  233. 

[a]  May  Be  Made  After  Return. 
In  a  capital  case  where  it  appeared 
that  the  order  for  a  special  venire  had 
not  been  entered  upon  the  minutes 
though   entered  upon  the  court   docket, 
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it  was  not  error  after  the  return  of 
the  writ  to  make  the  minutes  of  the 
court  to  conform  to  the  order.  English 
v.  State,  34  Tex.  Crim.  190,  30  S.  W. 
233. 

45.  Hawes  v.  State,  88  Ala.  37,  7  So. 
302. 

46.  As  to  drawing  regular  panel, 
see   su^ra,  III,  B,   1. 

47.  Lee  V.  State,  45  Miss.  114  (hold- 
ing it  to  be  no  disqualification  that 
the  clerk  used  jury  box  No.  2  instead 
of  No.  1,  both  being  empty);  Pocket 
V.  State,  5  Tex.  App.  552,  a  cigar  box 
with  any  kind  of  a  lid  may  be  used. 

[a]  An  order  directing  additional 
names  to  be  drawn  from  the  box  "con- 
taining the  names  of  trial  jurors  for 
said  court"  contemplates  that  the  names 
shall  be  drawn  from  box  number  one 
which  is  the  box  of  ordinary  supply 
and  containing  the  names  of  all  trial 
jurors,  primarily  liable  to  serve  at  the 
term.  People  v.  Kiernan,  101  N.  Y. 
618,  4  N.  E.  130,  affirming  36  Hun  642, 
3  N.  Y.  Crim.  247. 

48.  Godau  v.  State,  179  Ala.  27,  60 
So.  908;  Morris  v.  ^State,  146  Ala.  66, 
41  So.  274;  Allen  v.  State,  145  Ala.  11, 
40  So.  660;  Scott  r.  State,  141  Ala.  39, 
37  So.  366;  Huguley  v.  State  (Ala. 
App.),  72  So.  764;  Colson  v.  State,  51 
Fla.  19,  40  So.  183. 

[a]  Distinction  Between  Presiding 
Judge  and  Court. — (1)  A  recital  that 
the  court  drew  the  names  from  the  box 
does  not  show  affirmatively  that  the 
jjresiding  judge  did  the  drawing.  Scott 
r.  State,  141  Ala.  39,  37  So.  366.  (2) 
This  distinction  has  since  been  al  ro- 
gated  by  statute,  however,  in  Alabama. 
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drawing  by  the  clerk  of  court/®  or  by  a  child  under  ten  years  of  age.^" 
The  names  should  be  drawn  out  of  the  box  one  at  a  time;"^  but  it 
is  not  necessary  that  the  names  drawn  be  called  aloud,  it  heiug 
sufficient  if  the  names  drawn  are  handed  to  the  clerk  with  a  direction 
that  he  allow  the  defendant  and  his  attorney  to  see  them  and  make 
a  list  of  them.°' 

The  party  drawing  the  names,  has  no  authority  or  discretion  to 
reject  the  name  of  any  person  who  meets  the  legal  requirements,^^ 
unless  authorized  by  statute.^*  The  presence  of  the  accused  is  not 
required  when  the  special  venire  is  drawn  from,  the  bux.^^ 

d.  Number  Draien.^'''  —  The  number  of  jurors  to  be  drawn  on  a 
special  venire  is  usually  prescribed  by  the  statutes,^^  which  are  man- 
datory,^** though  within  the  limits  prescribed  by  the  statute,  the  court 
has  a  discretion  as  to  the  numbcr.^^     Under  some  statutes,  the  court 


Godau    V.    State,    179    Ala.    27,    60    So. 
908. 

[b]  Delegation  of  Authority. — The 
presiding  judge  must  perform  the 
manual  act  of  drawing  the  names,  and 
he  cannot  authorize  anyone  else  to  do 
it  under  his  direct  supervision.  Scott 
V.  State,  141  Ala.  39,  37  So.  366. 

49.  Pocket  V.  State,  5  Tex.  App.  552, 

50.  See  generally  the  statutes  and 
N.  C.  Kevisal,   1905,  §1974. 

51.  See  State  v.  Walsh,  44  La.  Ann, 
1122,  11  So.  811. 

[a]  Effect  of  Omission. — But  the 
fact  that  the  of&cer  drawing  took  out 
a  handful  of  slips  and  counted  150 
and  returned  the  remainder,  while  ir- 
regular, does  not  nullify  the  panel  of 
tales  jurors  thus  drawn.  State  v. 
Walsh,   44   La,   Ann.    1122,   11    So.   811. 

52.  Parnell  v.  State,  129  Ala.  6,  29 
So.  860. 

53.  Finnett  v.  State,  12  Ala.  App. 
237,   67   So.   768. 

54.  State  r.  Cluff  (Utah),  15S  Pac. 
701,  holding  the  statute  authorizes  the 
rejection  of  jurors  in  distant  parts  of 
the   county  and   not   readily  accessible. 

55.  Ala.— Raglaud  v.  State,  125  Ala. 
12,  27  So.  983;  Stoball  v.  State,  116  Ala. 
454,  23  So.  162;  Hurd  v.  State,  116  Ala. 
440,  22  So.  993.  Fla.— Colson  v.  State, 
5i  Fla.  19,  40  So.  183.  Tex.— Pocket 
V.  State,  5   Tox.   App.  552. 

56.  Number  of  jurors  drawn  on  a 
regular  panel,   see  supra,   III,   B,  1,   h. 

57.  See  generally  the  statutes. 

58.  Wright  c.  State  (Ala.  App.),  72 
So.  564;  Linggold  v.  State,  10  Ala. 
App.   57,   65   So.   304. 

[a]  Correcting  Errors. — If  by  any 
error  or  inadvertence  a  less  number  is 


drawn,  the  court  has  the  power  to  cor- 
rect the  error;  and  there  can  be  no 
pioper  distinction  between  drawing  the 
less  number  by  error  and  a  drawing 
which  results  in  adding  to  the  organized 
panel  of  petit  jurors  less  than  the  num- 
ber of  fifty  persons.  Wilkins  v.  State, 
112    Ala.    55,    21    So.    56. 

[b]  Waiver  of  Objection. — An  ob- 
jection that  the  court  directed  the 
summoning  of  fifty  additional  jurors 
when  the  statute  provided  for  twenty- 
four  only  is  waived  when  made  for  the 
first  time  after  conviction.  Brouson 
V.   People,   32    Mich.    34. 

59.  Ala.— Hunt  v.  State,  135  Ala.  1, 
33  So.  329;  Wilkins  v.  State,  112  Ala. 
55,  21  So.  56;  Clarke  v.  State,  87  Ala. 
71,  6  So.  638;  Hubbard  v.  State,  72 
Ala.  164;  Blevins  v.  State,  68  Ala.  92; 
Linggold  r.  State,  10  Ala.  App.  57,  65 
So.  304.  N.  C— See  State  r.  Brog- 
den,  111  N.  C.  656,  16  S.  E.  170.  Tex. 
Beard  v.  State,  41  Tex.  Crim.  173,  53 
S.  W.  348;  Hall  v.  State,  28  Tex.  App. 
146,  12  S.  W.  739.  Wis.— Rounds  f. 
State,  57   Wis.  45,   14  K.   W.  865. 

I  n  ]  Determination  by  Clerk  or 
Sheriflf. — Within  the  statutory  limits, 
the  matter  of  the  number  is  to  be  de- 
termined by  the  court,  and  not  by  the 
clerk  nor  the  sheriflf,  and  not  by  ac- 
cident or  chance.  Linggold  r.  State, 
10  Ala.  App.  57,  65  So.  304.  See  Har- 
rison r.  State,  3  Tex.  App.  558. 

|1)]  Where  the  statute  prescribes  a 
minimum,  any  nunihor  in  excess  thereof 
is  iliscretionarv  with  the  court.  Hall 
r.  State,  28  Tex.  App.  146,  12  S.  W. 
739. 

[c]  Where  the  jurors  are  to  be  sum- 
moned   from    a    list    furnished    bv    the 
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may  order  as  many  additional  jurors  as  it  may  deem  necessary."" 
3,  In  Territorial  and  Federal  Courts.  —  Where  a  territory  has 
made  no  provision  for  the  selection  and  drawing  of  jurors  for  causes 
arising  under  the  constitution  and  laws  of  the  United  States,  the 
rule  of  the  common  law  will  prevail,*'^  and  the  United  States  marshal 
must  summon  the  jurors,*'-  from  the  body  of  the  district  at  large. ^'^ 
The  acts  of  congress  prescribing  the  manner  of  obtaining  juries  in 
the  federal  courts  require  that  the  state  practice  shall  be  followed  as 
near  as  may  be.^*  A  strict  adherence  to  the  state  regulations  is  not 
required,  however;  a  substantial  conformity,  and  that  only  as  far  as 
practicable  is  all  that  is  necessary.''^ 

IV.  PROCURING  AND  COMPELLING  ATTENDANCE  OP  JUR- 
ORS. —  A.  Definitions.  —  The  writ  of  venire  facias  is  merely  a  pre- 
cept to  the  sheriff  to  summon  a  jury  according  to  a  list  of  names,  or 
panel  annexed.^^ 

B.  Procuring  Attendance  Generally.  —  1.  In  General.  —  At 
common  law,  some  precept  to  the  sheriff  or  a  writ  of  venire  facias  was 


judge  the  number  to  be  placed  on  this 
list  is  not  limited  or  fixed  by  the  law, 
except  as  to  a  minimum,  and  the  list 
may  and  should  contain  more  than 
such  minimum.  Snodgrass  V.  Com.,  89 
Va.  679,  17  S.  E.  238;  Mitchell  v. 
Com.,  33   Gratt.   (74  Va.)   845. 

60.  See  generally  the  statutes,  and 
the  following  cases:  Ga. — Kobinson  v. 
State,  109  Ga.  506,  34  S.  E.  1017.  la. 
State  V.  Giudice,  170  Iowa  731,  153  N. 
W.  336.  N.  Y.— Colt  V.  People,  1  Park. 
Crim.  611.  N.  C— State  v.  Brogden, 
111  N.  C.  656,  16  S.  E.  170,  in  a  capital 
case.  Ohio. — Dayton  v.  State,  19  Ohio 
St.  584.  Pa.— Com.  v.  Twitehell,  1 
Brewst.  551. 

61.  IJnited  States  V.  Beebe,  2  Dak. 
292,  11  N.  W.  505. 

62.  U.  S.— Clawson  v.  United  States, 
114  U.  s.  477,  5  Sup.  Ct.  949,  29  L. 
ed.  179.  See  Clinton  v.  Englebrecht, 
13  Wall.  434,  20  L.  ed.  659.  Colo. 
Beery  v.  United  States,  2  Colo.  186. 
Dak. — United  States  v.  Beebe,  2  Dak. 
292,  11  N.  W.  505.  Idaho.— United 
States  V.  Kuntze,  2  Idaho  480,  21  Pae. 
407. 

63.  Beery  v.  United  States,  2  Colo. 
186;  United  States  v.  Kuntze,  2  Idaho 
480,  21   Pac.  407. 

64.  United  States  v.  Shaekleford,  18 
How.  (U.  S.)  588,  15  L.  ed.  495;  Uni- 
ted States  V.  Woodruff,  4  McLean  105, 
28  Fed.  Cas.  No.  16,758  (as  to  the 
mode  of  selecting  the  jurors);  United 
States  V.  Dow,  Taney 's  Dec.  34,  25  Fed. 
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Cas.    No.    14,990.      See    generally    the 
title,  "United  States  Courts." 

[a]  Necessity  for  Express  Adop- 
tion of  State  Practice. — The  practice 
of  the  state  courts  in  summoning  jur- 
ies, whether  statutory  or  otherwise, 
does  not  become  the  practice  of  the 
United  States  courts  until  expressly 
adopted  by  them.  Alston  v.  Manning, 
Chase  460,  1  Fed.  Cas.  No.  266.  See 
also  Pointer  v.  United  States,  151  U. 
S.  396,  14  Sup.  Ct.  410,  38  L.  ed.  208; 
United  States  v.  Shaekleford,  18  How. 
588,  15  L.  ed.  495;  Silsby  r.  Foote,  14 
How.  218,  14  L.  ed.  394;  United  States 
v.  Richardson,  28  Fed.  61,  69;  United 
States  V.  Woodruff,  4  McLean  105,  28 
Fed.  Cas.  No.  16,758;  United  States  v. 
Tallman,  10  Blatchf.  21,  28  Fed.  Cas. 
No.  16,429;  United  States  v.  Eeed,  2 
Blatchf.  435,  27  Fed.  Cas.  No.  16,134; 
United  States  v.  Insurgents,  2  Dall. 
335,  1  L.  ed.  404,  26  Fed.  Cas.  No. 
15,443;  United  States  v.  Dow,  Taney's 
Dec.  34,  25  Fed.  Cas.  No.  14,990;  Uni- 
ted States  V.  Collins,  1  Woods  499,  25 
Fed.  Cas.  No.  14,837. 

65.  United  States  v.  Insurgents,  2 
Dall.  335,  1  L.  ed.  404,  26  Fed.  Cas, 
No.  15,443;  United  States  V.  Tallman, 
1(»  Blatchf.  21,  28  Fed.  Cas.  No.  10,429, 
what  is  practicable   defined. 

66.  Bird  r.  State,  14  Ga.  43;  State 
V.  M/cElmurray,  3  Slrobh.   (S.  C.)   33. 

fa]  For  other  definitons,  see  the 
following:  U.  S. — Brewer  v.  Jacobs, 
22  Fed.  217;  United  States  v.  Antz,  16 
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necessary  to  summon  the  jury,  except  in  some  oonrts."^  This  course 
of  proceeding  has  generally  been  changed  by  statutes,""  which  have 
either  abolished  the  writ  entirely,""  or  have  su})stitut('d  other  writs 
known  variously  as  a  venire,  an  order,  precept,  summons  or  process,^" 
which  are  usually  necessary  in  both  civil  and  criminal  cases." 
Under  the  practice  in  some  jurisdictions,  however,  an  order  of  the 
court  for  drawing  and  summoning  the  jurors  is  all  that  is  required, 
no  venire  being  necessary." 

2.  Compliance  With  Statute.  —  Statutes  relative  to  the  procuring 
of  the  attendance  of  jurors  are  merely  directory,  and  a  substantial 
compliance   therewith   is  sufficient  ;^^    trivial    departures    therefrom, 


Fed.  119.  Ala.— Posey  v.  State,  73 
Ala.  490.  Va.— Perry's  Case,  3  Gratt. 
(44  Va.)   602. 

67.  See  cases  cited  infra,  this  note. 

[a]  The  sheriff  did  not  summon  un- 
der the  venire  facias,  but  simply  re- 
turned it  with  the  juror's  names  un- 
der the  fiction  that  the  jurors  would 
not  come;  thereupon  a  new  process, 
called  the  habeas  corpora  juratorium  was 
issued,  and  if  the  jurors  did  not  come, 
a  compulsory  process  called  the  dis- 
tringas followed.  U.  S. — Brewer  v. 
Jacobs,  22  Fed.  217.  Ga.— Bird  v.  State, 
14  Ga.  43.  N.  Y.— See  McGuire  v. 
People,  2  Park.  Crim.  148.  Pa.— Will- 
iams V.  Com.,  91   Pa.  493,  500. 

68.  See  generally  the  statutes. 

[a]  Statutes  Retroactive. — A  stat- 
ute changing  the  mode  of  summoning 
jurors  applies  to  all  cases  tried  there- 
after, though  the  offense  was  commit- 
ted before  its  passage.  So,  where  a 
venire  facias  issued  under  the  former 
law  is  annulled  by  a  later  law,  another 
may  be  issued  and  a  new  jury  sum- 
moned consistent  with  the  new  law. 
Perry's  Case,   3    Gratt.    (44  Va.)    602. 

69.  People  v.  Ferris,  1  Abb.  Pr.  N. 
S.  (N".  Y.)  193;  People  r.  Cummings,  3 
Park.  Crim.  (N,  Y.)  343.  See  People 
V.  McKav,  18  Johns.  (N.  Y.)  212;  Mc- 
Guire r.  People,  2  Park.  Crim.  (N.  Y.) 
148,  under  earlier  statutes. 

70.  See  generally  the  statutes. 

71.  U.  S.  r.  Antz,  16  Fed.  119;  State 
V.  Dozier,  2  Speers  (S.  C.)'  211.  See 
Clinton  r.  Englebrecht,  13  Wall  (U. 
S.)  434,  20  L.  ed.  659.  Contra,  Bird  r. 
State,   14   Ga.  43. 

fa]  A  venire  (1)  Is  not  required  in 
each  particular  case  (Barr  r.  People, 
103  111.  110;  People  v.  Justices  of  Gen- 
eral Sessions,  20  Johns.  [N.  Y.]  310, 
[a  general  venire  to  summons  jurors 
for   the   trial   of  all  the   causes   to   be 


tried  during  the  term  being  sufficient]), 
(2)  although  such  was  the  ajicient 
practice.  Brewer  r.  Jacobs,  22  Fed. 
217,  242.  (3)  The  ancient  practice  of 
issuing  the  writ  in  every  separate  case 
was  changed  by  a  statute  of  Geo.  II, 
c.  25.  Brewer  v.  Jacobs,  22  Fed.  217, 
242. 

[b]  In  a  felony  case  a  venire  is 
essential  in  Virginia.  Barker  v.  Com., 
90  Va.  820,  20  S.  E.  776;  Mvers  V. 
Com.,  90  Va.  785,  20  S.  E.  152;"^  Jones 
r.  Com.,  87  Va.  63,  12  S.  E.  226;  Vaw- 
ter  V.  Com.,  87  Va.  245,  12  S.  E.  339; 
Spurgeon  r.  Com.,  86  Va.  652,  10  S.  E. 
979;   Hall   r.  Com.,  80  Va.  555. 

[c]  But  where  the  court  names  cer- 
tain jurors  at  the  request  of  a  party 
and  they  enter  the  box  ready  for  serv- 
ice as  jurors,  the  failure  to  issue  a 
formal  venire  is  no  substantial  error, 
as  a  venire  operates  only  to  compel  the 
attendance  of  jurors.  Trembly  v.  State, 
20   Kan.   116. 

72.  U.  S.— United  States  r.  Reed,  2 
Blatchf.  435,  27  Fed.  Cas.  No.  16,134. 
La.— State  v.  Folke,  2  La.  Ann.  744; 
Lyon  r.  Commercial  Ins.  Co.,  2  Rob. 
206.  Mo.— Samuels  r.  State,  3  Mo.  68. 
Tenn.— Bennett  v.  State,  Mart.  &  Y. 
133.  Can. — Milmore  r.  Woodstock,  33 
N.  Bruns.   133. 

[a]  Form  of  Order. — Under  a  stat- 
ute which  provides  that  the  court  may 
direct  the  sheriff  to  summon  jurors,  it 
is  und««btedly  sufficient  if  the  direc- 
tion be  given  by  an  order  made  of 
record  to  stand  as  a  general  order,  by 
a  writ  under  seal  of  court  called  a 
venire  facias,  by  an  order  under  the 
hands  and  seals  of  the  judges  or  by  a 
bare  command  ore  teuus.  Samuels  v. 
State,   3   Mo.  68. 

73.  Ala.— Bales  v.  State,  63  Ala  30. 
ni.— Healv  V.  People.  177  111.  306,  52 
N.   E.   426.     la.— State    r.   Wilson,   144 
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which  are  not  prejudicial,  will  not  be  deemed  reversible  error.^^ 
3.  Issuance  of  Process.  —  a.  Necessity  for  Court  Order.  —  Where 
an  order  directing  the  issuance  of  a  writ  of  venire  for  jury  is  re- 
quired, such  order  should  be  made;'^  but  where  the  writ  regular  in 
all  respects  was  issued  by  the  proper  officer  under  seal  of  court,  and 
no  objection  by  motion  or  challenge  is  made,  it  will  be  presumed 
that  the  proper  order  was  made.^'^ 

b.  Who  May  Issue.  —  Statutes  variously  provide  that  the  precept 
or  process  directing  the  sheriff  to  summon  the  jury  shall  be  issued  by 
the  court,"  the  clerk  of  the  court,^^  or  by  the  district  attorney  or 
corresponding  officer.'^ 

c.  Time  of  Issuance.  —  An  order  to  the  sheriff  to  summon  the  jury 
cannot  be  made  until  after  the  jury  has  been  drawn  ;^°  and  in  a  civil 
case,  a  venire  cannot  issue  until  the  defendant  has  appeared.®^  Statutes 
providing  for  the  time  of  issuance  of  a  venire  are  directory  only.*^ 


N.  W.  47.  Miss. — Gavigan  v.  State,  55 
Miss.  533;  Head  r.  State,  44  Miss.  731. 
Mo. — State  v.  Lehman,  182  Mo.  424,  81 
fe.  W.  1118,  103  Am.  St.  Eep.  670,  66 
L.  R.  A.  490;  State  v.  Riddle,  179  Mo. 
287,  78  S.  W.  606;  State  v.  Jackson, 
167  Mo.  291,  66  S.  W.  938;  State  v. 
Matthews,  88  Mo.  121.  N.  Y.— Peo- 
ple r.  Ferris,  1  Abb.  Pr.  (N.  S.)  193. 
Okla.— Wadsworth  v.  State,  9  Okla. 
Crim.  84,  130  Pac.  808.  Pa.— Com.  v. 
Nve,  240  Pa.  359,  87  Atl.  585;  Com.  v. 
Zillafrow,  207  Pa.  274,  56  Atl.  539. 
Tex.— Pauska  v.  Daus,  31  Tex.  67; 
Franklin  v.  State,  34  Tex.  App.  625, 
31  S.  W.  643;  Jackson  v.  State,  30  Tex. 
App.  664,  18  S.  W.  643;  Roberts  v. 
State,  30  Tex.  App.  291,  17  S.  W.  450; 
Murray  v.  State,  21  Tex.  App.  466,  1 
S.  W.  522,  3  S.  W.  104.  Can.— Ross  v. 
B.  C,  Electric  Ey.  Co.,  7  Brit.  Col. 
394. 

[a]  Strict  Compliance  Recommended. 
See  People  f.  Davis,  73  Cal.  355,  15 
Pac.  8. 

74.  Ala.— Bales  v.  State,  63  Ala.  30. 
lU.— Healy  t.  People,  177  111.  306,  52 
N.  E.  426.  Miss.— Head  v.  State,  44 
Miss.  731.  Mo. — State  v.  Matthews,  88 
Mo.  121;  State  v.  Knight,  61  Mo.  373. 
Ohio,— Forsythe  v.  State,  6  Ohio  19. 
Tex.— Franklin  v.  State,  34  Tex.  Crim. 
625,  31  S.  W.  643;  Jackson  v.  State,  30 
Tex.  App.  664,  18  S.  W.  643;  Murray 
V.  State,  21  Tex.  App.  466,  1  S.  W. 
522. 

75.  See  Peri  v.  People,  65  HI.  17. 

76.  Peri  v.   People,   65   111.   17. 

77.  See  generally  the  statutes,  and 
Stamey    v.  ^Barkley,    211    Pa.    313,    60 
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Atl.  991;   Wilson  v.  Com,,  86  Va,  666, 
10  S,  E.  1007. 

78.  See  generally  the  statutes,  and 
Conn.— Hart  i:  Tallmadge,  2  Day  381, 
2  Am.  Dec.  105,  the  issuing  of  the 
venire  is  the  act  of  the  court  per- 
formed through  the  clerk.  HI. — Sie- 
bert  V.  People,  143  111.  571,  32  N.  E. 
431.  Me.— State  v.  Smith,  67  Me.  328. 
Mich. — Dickson  v.  Judge,  136  Mich. 
479,  99  N.  W.  405.  Pa.— Stamey  v. 
Barkley,  211  Pa.  313,  60  Atl.  991.  S.  C. 
State    V.   McElmurray,   3    Strobh.   33. 

That  the  clerk  is  party  to  suit  as 
ground  for  challenge,  see  infra,  VII,  E. 

79.  People  v.  McKay,  18  Johns.  (N. 
Y.)  212;  McGuire  v.  People,  2  Park. 
Crim.   148. 

[a]  The  precept  issued  by  the  dis- 
trict attorney  is  neither  the  common 
law  venire  nor  a  substitute  therefor 
because  no  return  thereon  is  required 
See  McCann  v.  People,  3  Park.  Crim 
272;  People  v.  Cummings,  3  Park 
Crim.  343;  People  v.  Robinson,  2  Park 
Crim,  235,  As  to  necessity  for  re 
turn   generally,   see   infra,   IV,   B,   7,  a 

80.  Soniat  v.  Supple,  48  La.  Ann 
296,   19   So.  128. 

81.  Wills  V.  McDole,  5  N.  J.  L.  501; 
Sutton  (;.  Coleman,  2  N.  J.  L.  134. 

82.  Me.— State  v.  Smith,  67  Me. 
328,  S,  C— State  v.  McElmurray,  3 
Strobh.  33.  Tex.- Roberts  v.  State,  30 
Tex.  App.  291,  17  S,  W.  450.  Va. 
Wash  V.  Com.,   16   Gratt.    (57  Va.)    530. 

[a]  A  venire  issued  after  the  time 
named  in  the  statute,  but  in  full  time 
for  service  by  the  proper  officer  is 
valid.     State  v.  Smith,  67  Me.  328. 
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d.  Presence  of  Accused. — Inasmuch  as  tho  practice  of  summoning 
a  special  jury  for  each  case  has  generally  been  abolished,  the  statute 
do?s  not  contemplate  the  defendant's  presence  when  the  order  for 
the  venire  is  niade.*^ 

c.  Alias  Writ.  —  In  a  proper  case  an  alias  writ  of  venire  may 
issue.^* 

4.  Who  May  Serve  the  Writ.  —  a.  In  General.  —  No  person  can 
summon  a  jury  except  those  designated  by  law;^°  but  the  party  may 
waive  the  objection  that  the  writ  is  not  served  by  the  proper  officer 
by  a  failure  to  make  timely  objection,""  or  by  his  conduct. ^^  It  does 
not  devolve  upon  the  party  asking  the  venire  to  procure  its  service.*^ 

Statutes  provide   that   the   writ   shall  be  served  by    the    sheriff,®^ 


[b]  Time  of  Summoning  Jury  for 
Special  Term. — Whether  a  jury  for  a 
special  term  is  ordered  to  be  summoned 
before  or  after  the  beginning  of  the 
special  term  is  immaterial.  White  r. 
Com.,  120  Ky.  178,  85  S.  W.  753. 

[c]  Where  the  statute  forbids  the 
summoning  of  a  jury  at  a  probate  term, 
a  district  judge  has  no  power  to  sum- 
mon a  jury  at  the  time  fixed  for  hold- 
ing the  regular  probate  term  of  court. 
State  V.  Doyall,  13  La.  Auu.  418. 

[d]  A  venire  is  issued  in  sufficient 
time  where  issued  on  August  3rd  for 
a  trial  beginning  the  week  of  October 
12th,  where  it  is  only  required  to  bo 
issued  thirty  days  before  date  on 
w-hieh  jurors  are  to  attend.  Stamey  v. 
Barkley,  211  Pa.  313,  60  Atl.  991. 

83.  State  v.  Barrington,  198  Mo.  23, 
95  S.  W.  235.  See  Hannum  v.  State, 
90  Tenn.  647,  18  S.  W.  269,  where  it 
was  held  that  if  erroneous  to  order 
summoned  a  special  panel  in  the  ab- 
sence of  the  defendant  it  was  not  re- 
versible error,  and  was  cured  where  a 
second  judge  ordered  the  same  panel 
returned  at  a  continued  date  in  the 
presence  of  the  defendant  and  his  coun- 
sel.    See  also  supra,  III,  B,  2,  b. 

[a]  Where  the  practice  is  to  sum- 
mon a  special  jury  fur  each  case,  tho 
order  for  the  venire  is  a  material  step 
in  the  progress  of  the  trial,  and  the 
defendant's  presence  is  necessary  when 
the  order  is  made.  Osborn  r.  State, 
24  Ark.  629;  Brown  v.  State,  24  Ark. 
620.  For  present  law  in  Arkansas,  see 
cases  cited  supra,  this   note. 

84.  See  Davis  v.  State,  25  Ohio  St. 
369. 

[a]  A  return  of  "not  found"  is 
equivalent  to  a  returii  that  tlie  jurors 
were  "absent   from    the    county"   and 


is  ground  for  the  issuance  of  an  alias 
^enire.  Davis  r.  State,  25  Ohio  St. 
369. 

[b]  The  defendant  is  not  entitled 
to  an  alias  writ  for  jurors  not  found, 
where  it  appears  that  diligent  effort 
was  made  to  summon  all.  Gillura  f. 
State,  62  Miss.  547;  Rodriguez  c.  State, 
23  Tex.  App.  503,  5  S.  W.  255;  Os- 
borne V.  State,  23  Tex.  App.  431,  5  S. 
W.   251. 

85.  Mass. — Com.  r.  Justices  of  Court, 
5  Mass.  4.;4.  Nev.— State  v.  Mc- 
Namara,  3  Nev.  70.  N.  Y. — Cooper  v. 
Bissell,  16  Johns.  146;  People  tx  rel. 
JIcLane  v.  Whitnev,  22  Misc.  224,  49 
N.  Y.  Supp.  589.  Tex.— Todd  v.  State, 
69  Tex.  Crim.  610,  155  S.  W.  220. 

[a]  A  special  constable  may  be  ap- 
pointed for  the  purpose.  State  v.  Ar- 
thur, 39  Iowa  631. 

[b]  By  Commissioner  of  Jurors. — See 
Kenny  r.  People,  31   N.  Y.  330. 

[e]  Effect  on  Conviction  of  Service 
by  Another. — A  conviction  by  jurors 
properly  drawn  and  impaneled  will  not 
be  disturbed  because  the  venire  was 
served  by  the  sheriff  instead  of  one  of 
the  police.  People  r.  Williams,  24  Mich. 
156,  9  Am.  Eep.  119. 

86.  Harriman  v.  State,  2  G.  Gr. 
(Towa)  270;  Kennedy  v.  Com.,  14  Bush 
(Ky.)  340,  by  failure  to  object  until 
after   verdict. 

87.  Bovkin   r.  People,  22   Colo.  496, 

45  Pac.  419. 

88.  Moslander  v.  Hays,  2  N.  J.  L. 
161. 

89.  See  generally  the  statutes,  and 
Ala.— Bradberry   v.   State,   156   Ala.   74, 

46  So.  068.  Colo.— Burnside  r.  People, 
39  Colo.  485,  90  Pac.  97.  Ga.— Con- 
ner V.  State,  25  Ga.  515,  71  Am.  Dec. 
184.      la.— State    v.    Arthur,    39    Iowa 
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or  his  deputy.^"  The  accused  has  no  legal  right  to  liave  the  jurors 
summoned  by  the  sheriff  himself  in  preference  to  a,  competent  deputy.^' 

Delegation  of  Authority. —  The  person  designated  by  law  to  summon 
the  jury  cannot  delegate  his  authority.^- 

b.  isiiere  Sherijf  Is  Disqualified.— {I.)  In  General.  —The  statutes 
generally  provide  for  service  of  the  venire  by  another  where  _  the 
sheriff  or  the  officer  designated  by  law  is  for  any  reason  disqualified 
from  serving  it.^^     The  person  usually  designated  is  the  coroner,^* 


631.  Mass. — Cora.  r.  Justices  of  Court, 
5  Mass.  434.  Mich. — Dickson  v.  Phelan, 
136  Mich.  479,  99  N.  W.  405.  Mo, 
State  V.  Matthews,  88  Mo.  121.  N.  J. 
Hugg  v.  Kille,  7  N.  J.  L.  435;  State 
r.  Johnson,  1  N.  J.  L.  219.  N.  Y. 
Cooper  r.  Bissell,  16  Johns.  146. 

90.  See  generally  the  statutes,  and 
Ala.— Bradberry  v.  State,  156  Ala.  74, 
46  So.  968.  Colo.— Burnside  V.  People, 
39  Colo.  485,  90  Pac.  97;  Smith  r. 
People,  39  Colo.  202,  88  Pac.  1072.  Ga. 
Conner  r.  State,  25  Ga.  515,  71  Am. 
Dec.  184.  la.— State  t".  Arthur,  39  Iowa 
631.  Mass. — Com.  r.  Justices  of  Court, 
5  Mass.  434.  Miss.— Kelly  v.  State,  3 
Smed.  &  M.  518.  N.  Y.— Trustees  v. 
Patchen,  8  Wend.  47.  Okla.— Saun- 
ders V.  State,  4  Okla.  Crim.  264,  111 
Pac.   965,   Ann.   Cas.   1912B,  766. 

[a]  Service  in  Part  by  Sheriff.— A 
sheriff  in  person  need  not  make  service 
of  the  writ  directed  to  the  sheriff  or 
any  constable  of  the  county.  All  the 
service  could  be  made  by  the  sheriff's 
deputies,  their  returns  made  to  him 
and  he  make  a  return  to  the  court,  or 
it  could  be  made  in  part  by  him  and 
his  deputies,  and  in  part  by  the  con- 
stable. If  the  writ  required  amend- 
ment it  should  be  made  bv  the  sheriff. 
Hull  f.  State,  50  Tex.  Crim.  607,  100 
S.  W.  403. 

[b]  Manner  of  Appointing  Deputies. 
It  is  not  necessary  that  the  deputies 
shall  be  formally  appointed  in  writing 
by  the  sheriff.  It  is  sufficient  to  show 
that  the  jurors  have  been  notified  to 
appear  by  some  person  professing  to 
act  for  the  sheriff.  Gillum  v.  State,  62 
Miss.  547.  See  also  State  v.  Toland, 
36  S.  C.  515,  15  S.  E.  599,  holding 
that  where  a  deputy  sheriff  is  named 
to  summon  some  of  the  jurors  his  ap- 
pointment need  not  be  indorsed  upon 
the  venire. 

[c]  De  Facto  Deputy. — Jurors  at- 
tending and  serving  who  were  sum- 
moned by  a  de  facto  deputy  are  lawful 
jurors,  although  the  dejiuty's  appoint- 
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ment  was  never  approved,  and  he  had 
not  taken  the  oath  of  office.  State  v. 
McGraw,  35  S.   C.  283,   14  S.  E.  630. 

[d]  A  deputy,  who  is  a  minor,  may 
summon  the  jurors.  State  v.  Toland, 
36   S.   C.  515,   15  S.  E.  599. 

[e]  A  bailiff  acting  under  authority 
of  the  sheriff  is  his  deputy  pro  hac 
vice.  Westmoreland  v.  State,  45  Ga. 
225;  Conner  r.  State,  25  Ga.  515,  71 
Am.  Dec.  184. 

[f]  A  bailiff  who  is  a  deputy  sher- 
iff also  mav  act.  Smith  v.  People,  39 
Colo.  202,  88  Pac.  1072. 

[g]  Constable  Cannot  Act. —  (1) 
Where  the  statute  designates  the  sher- 
iff or  one  of  his  deputies,  a  constable 
cannot  summons  the  jury.  Com.  v. 
Justices,  5  Mass.  435.  (2)  And  the 
converse  is  equally  true.  People  ex  rel. 
McLane  v.  Whitney,  22  Misc.  224,  49 
N.  Y.  Supp.  589. 

91.  Smith  V.  People,  39  Colo.  202,  88 
Pac.  1072;  Saunders  v.  State,  4  Okla. 
Crim.  264,  111  Pac.  965,  Ann.  Cas. 
1912B,   766. 

92.  Ayres  v.  Novinger,  8  Pa.  412. 
See  McMasters  v.  Carothers,  1   Pa.  324, 

[a]  A  deputy  sheriff  cannot  deputize 
another  to  summon  the  jury.  McMas- 
ters V.  Carothers,  1  Pa.  324. 

93.  See  generally  the  statutes. 

[a]  The  defendant  cannot  object  to 
the  person  other  than  the  sheriff  desig- 
nated by  the  court,  the  selection  by 
the  court  being  deemed  a  guaranty  of 
his  fitness.  Forman  v.  Com.,  86  Ky. 
605,   6   S.   W.   579. 

94.  See  generally  the  statutes,  and 
Cal.— People  v.  Pellows,  122  Cal.  233, 
54  Pac.  830;  People  v.  Ebanks,  117  Cal. 
652,  49  Pac.  1049,  40  L.  K.  A.  269. 
la. — Gollobitsch  v.  Eanibon,  84  Iowa 
567,  51  N.  W.  48;  Minott  v.  Vineyard, 
11  Iowa  90.  Mass.— Barre  Tpk.  Corp. 
V.    Appleton,    2    Pick.    430. 

fa]  The  statute  applies  to  criminal 
and  civil  cases  alike.  State  v.  Hardin, 
46  Iowa  623,  26  Am.  Eep.  174;  Har- 
riman   v.   State,   2   G.   Gr.    (Iowa)    270. 
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who  possessed  this  power  at  common  law  as  well.^'  Under  some 
statutes  the  court  may  appoint  the  coroner  or  another  disinterested 
person.^"  Some  statutes  provide  for  the  appointment  of  an  elisor 
where  the  sheriff,''^  or  both  the  sheriff  and  coroner,''^  are  disqualified, 
or  if  there  is  no  coroner.'*''  The  person  appointed  may  ^nth  the  con- 
sent of  court  appoint  an  assistant/ 

(II.)    Grounds  of  Disqualification.   — The     officer    serving     the     venire 
must  be  free  from  bias,  interest,  prejudice,  and  partiality.^     If  he  is 


[h]  Where  Sheriff  Unahle  To  Act. 
The  act  authorizing  the  coroner  to  act 
•when  the  sheriff  is  a  party  and  per- 
form his  duties  whenever  he  may  be 
incompetent  merely  authorizes  him  to 
act  when  the  sheriff  is  temporarily  in- 
competent, and  not  when  the  sheriff  is 
unable  to  aet.  State  v.  Monk,  3  Ala. 
415. 

[c]  A  hailiff  cannot  serve  the  writ 
•where  the  sheriff  is  disqualified  under 
a  statute  providing  for  service  by  the 
coroner.  And  if  a  venire  is  directed 
to  a  bailiff  the  court  will  presume  he 
was  not  a  deputy  sheriff.  Burnside 
V.   People,  39    Colo.  485,   90   Pac.   97. 

95.  Ala.— State  r.  IMonk,  3  Ala. 
415.  N.  J.— Dewit  f.  Decker,  9  N.  J. 
L.  148.  Pa.— Com.  r.  Mallini,  214  Pa. 
50,  63  Atl.  414.  Eng.— Co.  Litt.  loSa; 
Eex  r.  Smith,  2  Shower  288,  89  Eng. 
Ecprint  944;  Rex  t:  Dolbv,  1  Dow.  & 
Ey.   145. 

96.  Phillips  V.  State,  29  Ga.  105. 
[a]     Bailiff  may  be  appointed  under 

this   statute.     Phillips   v.  State,   29   Ga. 
105. 

97.  State  v.  Barber,  13  Idaho  65,  S8 
Pac.  418;  Allen  v.  Com.,  11  Kv.  L. 
Eep.  555,   12  S.  W.  582. 

98.  People  r.  Fellows,  122  Cal.  233, 
54  Pac.  830;  People  r.  Sehorn,  116 
Cal.  503,  48  Pac.  495;  People  v.  Young, 
108  Cal.  8,  13,  41  Pac.  281.  See  Bruner 
V.  Superior  Court,  92  Cal.  239,  28  Pac. 
341;  People  r.  Welch,  49  Cal.  174; 
Burnside  v.  People,  39  Colo.  485,  90 
Pac.  97. 

[a]  Objection  to  Coroner  by  Implica- 
tion.— Where  in  his  aflidavit  stating  the 
sheriff  to  be  prejudiced  against  him, 
the  accused  prays  that  the  court  ap- 
point an  elisor  to  summon  the  jury 
there  is  manifested  by  implication  an 
objection  against  the  coroner  and  the 
court  properly  appointed  an  elisor.  Har- 
riman   r.  State,  2  G.   Gr.   (Iowa)   270. 

99.  Pacheco  v.  Hunsacker,  14  Cal. 
120,  124, 


1.  Forman  r.  Com.,  86  Ky.  605,  6 
S.   W.  579. 

2.  Conn. — Quinebaug  Bank  r.  Tar- 
box,  20  Conn.  510.  Idaho. — State  r. 
Jordan,  19  Idaho  192,  112  Pac.  1049. 
Mich.— People  v.  Felker,  61  Mich.  114, 
2S  N.  W.  83.  N.  J.— Vanauken  f. 
Beemer,  4  N.  J.  L.  364.  Okla.— Koontz 
f.  State,  10  Okla.  Crim.  553,  139  Pac. 
842;  Harjo  v.  United  States,  1  Okla. 
Crim.  590,  98  Pac.  1021,  20  L.  R.  A. 
(N.  S.)  1013.  Can.— Murchison  v. 
Marsh,  4  N.  Bruns.  608. 

As  ground  of  challenge  to  array,  see 
infra,  VII,  E,  3. 

[a]  That  the  sheriff  exercised  much 
diligence  in  pursuing  and  arresting  the 
defendant  is  no  ground  for  alleging 
that  the  sheriff  was  prejudiced.  State 
r.  Jeffries,  210  Mo.  302,  109  S.  W. 
614. 

[b]  That  the  officer  may  be  sub- 
jected to  an  action  for  damages  for  an 
illegal  levy  in  an  attachment  suit  does 
not  disqualify  him,  as  the  protection 
of  the  attachment  bond  makes  him 
wholly  disinterested.  H.  T.  Simon 
Gregory  Dry  Goods  Co.  v.  McMahan, 
61  Mo.  App.  499. 

[c]  Offer  of  Reward. — The  objec- 
tion that  the  sheriff  who  summoned  the 
jury  might  have  been  influenced  by 
a  reward  offered  for  the  arrest  and  con- 
viction of  the  defendant  is  no  ground 
for  a  new  trial  where  each  juror  swore 
he  had  no  prejudice  against  the  ac- 
cused, was  otherwise  competent  to 
serve,  and  was  not  objected  to.  Arm- 
strong f.  Com.,  15  Kv.  L.  Rep.  344,  22 
S.  W.  750,  23  S.  W. '654. 

[d]  Relationship  to  parties  as 
ground  of  disqualification,  see:  Ga. 
Brown  v.  State,  14  Ga.  App.  21,  80  S. 
E.  26;  Kelly  v.  State,  14  Ga.  App.  20, 
80  S.  E.  24.  Pa.— Munshower  r.  Pat- 
ton,  10  Serg.  &  R.  334,  13  Am.  Dec. 
678.  Wis.— State  r.  Cameron,  2  Finn. 
490,  2  Chand.  172.  Can.— Wetmore  f. 
Levy,  10  M'.  Bruns.  ISO. 
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a  party  to  the  suit,  he  cannot  summon  the  jury.^  Nor  can  he  do  so 
where  he  is  the  prosecuting  witness.'*  But  the  fact  that  the  officer 
has  knowledge  of  facts  which  would  be  against  the  accused  if  called 
upon  to  testily  as  a  witness  will  not  disqualify  him.^  Nor  is  he  dis- 
qualified merely  because  he  was  subpoenaed  as  a  witness,''  or  because 
he  was  examined  as  a  witness  in  the  preliminary  examination,^  or 
because  he  made  the  information  upon  which  the  accused  was  ar- 
rested, where  he  made  the  information  upon  information  and  belief 
by  virtue  of  his  office,*  or  because  he  caused  the  charge  against  the 
accused  to  be  raised  to  a  higher  grade.''  The  test  of  the  officer's 
qualifications  to  summon  a  jury  is  whether  he  would  be  qualified  to  sit 
as  a  juror  in  the  case.^'^ 

As  to  Deputies.— The  venire  cannot  be  served  by  a  deputy  if  the 
sheriff  is  for  some  reason  disqualified  to  make  the  service.^^     So  also, 


3.  Cal. — Pacheco  v.  Hunsacker,  14 
Cal.  120.  Ind.— Cowgill  v.  Worden,  2- 
Blackf.  332.  la.— Gollobitsch  v.  Rani- 
bon,  84  Iowa  567,  51  N.  W.  48.  N.  Y. 
Woods  V.  Rowan,  5  Johns.  133.  Pa. 
Munshower  v.  Patton,  10  Serg.  &  R. 
334,  13  Am.  Dec.  678;  Legaux  v.  Wells, 
4  Yeates  43.  S.  D. — Jones  v.  Wood- 
warth,  24  S.  D.  583,  124  N.  W.  844, 
Ann.  Cas.  1912A,  1134.  Can.— Mellon 
V.  Kings,  33  N.  Bruns.  8,  wherein  it 
■was  held  cause  for  challenge  to  the 
array  that  the  sheriff  was  a  taxpayer 
of  the  defendant  municipality.  But 
see  Harris  v.  McKenzie,  3  Nova  Scotia 
242,  holding  it  no  ground  for  chal- 
lenging the  jury  that  the  sheriff  was 
one   of   the  parties   to   the   suit. 

[a]  Statute  Mandatory. — A  statute 
providing  that  the  coroner  shall  serve 
all  process  when  the  sheriff  is  a  party 
is  mandatory,  and  if  the  court's  at- 
tention is  called  to  the  fact  that  the 
sheriff  has  summoned  a  jury  in  such 
a  case,  it  must  dismiss  the  venire  and 
issue  a  new  one  directed  to  the  cor- 
oner. General  Film  Co.  v.  McAfee,  58 
Colo.  344,  145  Pac.  707. 

As  to  service  by  coroner  where  sher- 
iff disqualified,  see  generally  supra, 
IV,  B,  4,  b,  (I). 

[b]  Party  in  Interest  But  Not  of 
Record. — Even  though  the  sheriff  be 
not  a  party  of  record,  if  it  appears 
that  he  is  a  party  in  interest  the  cor- 
oner will  be  ordered  to  summon  the 
tales  jurors.  People  v.  Tweed  No. 
Four,  50  How.  Pr.   (N.  Y.)   286. 

As  ground  for  challenge  to  the  array, 
see  infra,  VIT,  E. 

4.  State  V.  Powers,  136  Mo.  194,  37 
S.  W.  936.    Compare,  Forrester  v.  State, 
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73  Tex.  Crim.  61,  163  S.  W.  87,  where- 
in the  sheriff  was  the  assaulted  party, 
and  the  court  held  that  the  fact  that 
he  was  an  important  witness  would  not 
disqualify  him  from  serving  the  process. 
There  was,  however,  nothing  in  the 
record  to  show  that  the  sheriff  had  sum- 
moned any  of  the  jurors. 

5.  Sullivan  v.  State,  75  Wis.  650, 
44  N.  W.  647. 

6.  Com.  V.  Zillafrow,  207  Pa.  271,  56 
Atl.  539. 

7.  People  V.  Slater,  119  Cal.  620,  51 
Pac.  957,  it  is  no  ground  for  a  chal- 
lenge to  the  panel  where  he  testified 
that  he  was  without  bias. 

8.  Clark  v.  Com.,  123  Pa.  555,  16 
Atl.   795. 

9.  Mabry  v.  State,  50  Ark.  492,  8 
S.  W.  823. 

10.  See  the  following:  Cal. — People 
V.  Ryan,  108  Cal.  581,  41  Pac.  451; 
People  V.  Coyodo,  40  Cal.  586.  N.  Y. 
People  V.  Ferris,  1  Abb.  Pr.  (N.  S.) 
193.  N.  D.— State  v.  Kent,  4  N.  D, 
577,  62  N.  W.  631,  27  L.  R.  A.  686. 
S.  D.— State  v.  Hall,  16  S.  D.  6,  91 
N.  W,  325,  65  L.  R.  A.  151. 

[a]  Where  there  is  no  opinion  as  to 
whether  the  homicide  was  justifiable, 
the  mere  opinion  on  the  part  of  the 
officer  that  the  defendant  had  com- 
mitted the  crime  will  not  disqualify  him 
where  it  was  not  denied  that  the  ac- 
cused did  the  killing.  People  v.  Ryan, 
108   Cal.  581,  41    Pac.  451. 

11.  Idaho.— State  v.  Barber,  13 
Idaho  65,  88  Pac.  418.  la.— Gollo- 
bitsch 11.  Ranibon,  84  Iowa  567,  51 
N.  W.  48.  Tenn. — See  Clapp  v.  State, 
94   Tenn.   186,   30   S.  W.   214. 

Service  by  coroner  where  sheriff  dis- 
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the  Jopiity  may  for  .some  reason  be  disqualifiecl  from  Rervincr.^^ 
(III.)  Manner  of  Obtaining  Substitute. —  Where  tlie  officer  (h'si<rnated 
to  summon  the  jurors  is  disqualified,  the  court  may  d('sif.'natf'  a  sub- 
stitute at  the  instance  of  either  party,^^  or  on  its  own  motion.'*  The 
application  of  the  party  therefor  should  be  made  before  the  venire 
has  been  served, '°  and  before  the  trial  commences;^"  it  comes  too  late 
after  verdict, ^^  or  in  arrest  of  judgment.'* 

Some  statutes  vest  a  discretion  in  the  court  to  determine  whether 
the  sheriff  is  disqualified;'^  but  others  make  it  the  duty  of  the  clerk 
to  issue  the  process  to  the  coroner  where  the  statutory  affidavit  is 
filed. 2°  Where  the  statute  does  not  prescribe  how  the  court  shall 
ascertain  the  prejudice  or  bias  of  the  officer,  the  form  and  sufficiency 


qualified,  see  supra,  IV,  B,  4,  b,  (I), 
[a]  The  fact  that  the  coroner  was 
also  a  deputy  under  the  sheriff  who 
was  ilisqualilied  to  summon  the  jurors 
did  not  disqualify  him  from  summon- 
ing the  jurors.  Milmore  v.  Woodstock, 
38   N.   Bruns.    (Can.)    133. 

12.  Barre  Tpk.  Corp.  v.  Appleton,  2 
Pick.  (Alass.)  430,  holding  that  if  ono 
deputy  is  interested  and  so  disqualified, 
other  deputies  in  same  county  were 
disqualified  also. 

[a]  Relationship  Doubtful.  —  Where 
the  alleged  relationship  of  the  deputy 
sheriff  who  summoned  the  jury  to  the 
deceased  is  very  doubtful  it  is  not  re- 
versible error  that  he  summoned  the 
jury  in  a  prosecution  for  murder.  Com. 
r.   Manfredi,   1G2   Pa.   144,  29  Atl.  404. 

13.  Johns  V.  Com.  (Ky.),  3  S.  W. 
269. 

14.  Allen  v.  Com.,  11  Ky.  L.  Eep. 
555,  12  S.  W.  582.  But  see  Healv  v. 
People,  177  111.  306,  52  N.  E.  426, 
holding  that  Eev.  St.,  1874,  ch.  7S, 
§§12  and  13,  does  not  authorize  the 
court  to  clothe  a  special  bailiff  with 
power  to  select  and  summon  a  special 
venire  unless  one  of  the  parties  ob' 
jects  to  the  exercise  of  such  power  by 
the  sheriff. 

15.  State  V.  Jeffries,  210  Mo.  302, 
109  S.  W.  614,  should  not  wait  till  the 
jurors   are  in  court. 

[a]  Tardy  Affidavit. — Where  the  af- 
fidavit in  support  of  the  application 
was  not  made  until  after  the  venire 
had  been  served  by  the  sheriff,  and 
there  is  an  entire  absence  of  any- 
showing  that  the  jurors  summoned 
were  objectionable,  there  is  no  error 
in  denying  the  request  to  have  the 
coroner  summon  the  jury.  Peck  V. 
Farnham,  24  Colo.  141,  49  Pac.  364. 

16.  Daniel   v.   Frost,    62     Ga.     697; 


Samuels  v.   State,   3   Mo.   68;   Vierling 
V.    Stifel    Brewing    Co.,    15    Mo.    App. 

125. 

17.  Ga.— Daniel  v.  Frost,  62  Ga.  697. 
la. — Harriman  v.  State,  2  G.  Gr.  270. 
Ky.— Kennedy   r.  Com.,  14  Bush  340. 

[a]  A  motion  for  a  new  trial  based 
on  the  disqualification  of  the  sheriff 
will  not  be  granted  where  it  is  not 
shown  that  the  defendant  was  injured 
and  no  previous  objection  was  made. 
Webster  v.  State,  47  Fla.  108,  36  So. 
584.  See  also  Vierling  r.  Stifel  Brew. 
Co.,  15  Mo.  App.  125  (holding  the  ob- 
jection cannot  be  made  by  motion  for 
new  trial);  and  generally  the  title 
"New  Trial." 

18.  Harriman  r.  State,  2  G.  Gr. 
(Iowa)  270;  Samuels  v.  State,  3  Mo. 
CS;  Vierling  r.  Stifel  Brewing  Co.,  15 
Mo.  App.  125.  See  generally  the  title 
"Arrest  of  Judgment." 

19.  State  V.  llultz,  106  Mo.  41,  16 
S.  W.  940;  State  v.  Mathews,  98  Mo. 
119,  10  S.  W.  30,  11  S.  W.  1136;  State 
r.  Hall,  16  S.  D.  6,  91  X.  W.  325,  65 
L.  R.  A.  151.  See  Hanna  v.  People, 
86  111.  243,  holding  that  where  the  de- 
fendant objects  to  the  sheriff  serving 
a  special  venire  because  of  his  rela- 
tionship to  the  prosecuting  attorney, 
the  court  should  appoint  a  special  bail- 
iff to  fill  the  panel. 

20.  General  Film  Co.  v.  McAfee,  58 
Colo.  344,  145  Pac.  707;  Litch  r.  Peo- 
ple, 19  Colo.  App.  433,  75  Pac.  1083. 

[a]  Right  To  File  Counter- Affidavits. 
The  fact  that  the  party  filed  a  motion 
supported  with  an  affidavit  docs  not 
authorize  the  adverse  party  to  file 
counter-afiidavits  or  authorize  the  court 
in  its  discretion  to  deny  the  motion 
where  the  statute  does  not  provide 
"where  it  shall  appear,"  etc.,  but 
provides  that  when  the  affidavit  is  filed, 
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of  tlie  evidence  is  within  the  sound  discretion  of  the  court  ;2*  and  the 
decision  of  the  court  will  not  be  reversed  on  appeal  except  for  an  abuse 
of  such  discretion.-' 

5.  Form  and  Sufficiency  of  Writ  or  Process.^^  —  a.  In  General. 
The  venire  or  order  for  the  summoning  of  the  jurors  must  conform 
to  any  requirements  prescribed  in  the  statutes  regulating  such 
process.-*  It  should  issue  in  the  name  of  the  state,^^  At  common 
law,-°  and  under  some,"  but  not  all  statuteSj^^  the  venire  must  be 
under  the  seal  of  the  court. 

b.  Direction  of  Writ.  —  The  venire  should  usually  be  directed  to 
the  sheriff. ^^     It  is  irregular  where  directed  to  "any  constable"  in 


the  clerk  shall  direct  the  process  to 
the  coroner.  Liteh  v.  People,  19  Colo. 
App.  433,   75  Pac.   1083. 

21.  State  r.  Jeffries,  210  Mo.  302, 
109  S.  W.  614;  State  v.  Hultz,  106  Mo. 
41,   16  S.  W.  940. 

[a]  Character  of  Proof  Necessary. 
The  unsupported  affidavit  of  the  ac- 
cused is  not  sufficient  evidence  to  set 
aside  the  sheriff  and  obtain  service 
by  another.  The  evidence  necessary 
ought  to  be  competent  evidence  of  acts, 
declarations,  bias  or  other  circum- 
stances showing  impartiality.  McCand- 
less  V.  Com.,  170  Ky.  301,  185  S.  W. 
1100. 

[b]  A  verified  application  (1)  of  the 
prosecuting  attorney  that  the  sheriff 
and  coroner  were  biased  and  prejudiced 
in  favor  of  the  defendant  is  sufficient 
to  authorize  the  court  to  appoint  an 
elisor.  State  v.  Hultz,  106  Mo.  41,  16  S. 
W.  940.  (2)  But  the  court  is  not  bound 
by  the  affidavit  as  conclusive,  and  has 
some  discretion  in  the  matter,  and  this 
discretion  will  not  be  disturbed  unless 
there  has  been  an  abuse  thereof.  State 
V.  Mathews,  98  Mo.  119,  10  S.  W.  30, 
11  S.  W.  1136;  State  v.  Leabo,  89  Mo. 
247,  1  S.  W.  288;  H.  T.  Simon  Gregory 
Dry  Goods  Co.  v.  McMahan,  61  Mo. 
App.  499. 

22.  State  v.  Mathews,  98  Mo.  119, 
10  S.  W.  30,  11  S.  W.  1136;  State  v. 
Leabo,  89  Mo.  247,  1  S.  W.  288;  State 
i:  Hall,  16  S.  D.  6,  91  N.  W.  325,  65 
L.   E.  A.  151. 

23.  See  generally  the  tile  "Pro- 
cess." 

24.  Fowler  v.  State,  100  Ala.  96,  14 
So.  860.  See  Stewart  v.  State,  98  Ala. 
70,  13  So.  .319;  Lewis  v.  State,  51  Ala. 
1,    substantial    compliance    sufficient. 

Form  of  venire,  see  9  Standard  Proc. 
752. 

25.  "White    v.    Com.,    6    Binn.    (Pa.) 
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179,  6  Am.  Dee.  443;  State  v.  Hill,  19 
S.  C.  435;  State  v.  Gilreath,  19  S.  C. 
603. 

26.  N.  J. — Howell  v.  Robertson,  6 
N.  J.  L.  142,  want  of  seal  cause  for 
reversal  of  judgment.  N.  Y. — People 
V.  McKay,  18  Johns.  212.  S.  C— State 
V.  Williams,   1   Rich.  L.   188. 

[a]  A  venire  not  under  seal  is  no 
writ  and  no  authority  to  the  sheriff  to 
summon  the  jury.  State  v.  Dozier,  2 
Speers  (S.  C.)  211. 

[b]  Suflaciency  of  Seal. — See  State 
V.  Thayer,  4  Strobh.  (S.  C.)  286;  State 
V.  McElmurray,  3  Strobh.  (S.  C.)  33; 
Cordova  v.  State,  6  Tex.  App.  207. 

[c]  Where  Court  Has  No  Seal. — The 
precepts  for  courts  of  oyer  and  term- 
iner may  issue  under  the  private 
seals  of  the  judges  appointing  such 
courts,  no  seals  being  required  for  the 
courts  themselves.  White  v.  Com.,  6 
Binn.    (Pa.)'   179,   6   Am.   Dec.   443. 

27.  See  generally  the  statutes,  and 
Minn.  Rev.  Laws,  1905,  §5265. 

[a]  Under  statute  requiring  all  ju- 
dicial process  issued  to  be  under  seal, 
the  writ  must  be  sealed.  State  v.  Mc- 
Elmurray,  3   Strobh.    (S.   C.)    33. 

28.  Ala.— Powell  v.  State,  25  Ala. 
21;  Maher  v.  State,  1  Port.  265,  26 
Am.  Dec.  379.  Mo. — State  v.  Marshall, 
36  Mo.  400.  N.  H.— State  v.  Bradford, 
57  N.  H.  188.  Tenn.— Bennett  v.  State, 
Mart.   &   Y.    133. 

29.  Mich. — Dickson  v.  Judge,  136 
Mich.  479,  99  N.  W.  405.  N.  J.— Hugg 
V.  Kille,  7  N.  J.  L.  435.  Pa.— Com.  ■;;. 
Miller,  4  Phila.  210. 

As  to  who  may  serve  ■writ,  see  supra, 
IV,  B,  4. 

[a]  The  statute  is  mandatory,  and 
the  clerk  cannot  direct  it  to  the  super- 
intendent of  police.  Dickson  f.  Judge, 
136  Mich.  479,  99  N.  W.  405. 

[b]  The    direction   of   the   writ   to 
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addition  to  tho  shorifT  and  should  not  be  so  directed.^'* 

c.  Mandatory  Clause.  —  The  fommon-law  veniru  commands  the 
sheriff  to  cause  to  come  a  certain  number  of  jurors.^^ 

d.  Description  of  Jurors  To  Be  Summoned.  —  The  writ  usually 
directs  the  sheriff  to  summon  the  jurors  from  a  list  or  panel  annexed 
thereto.^^  It  is  not  necessary  that  the  names  of  the  jurors  l)e  embodied 
in  the  writ,^^  it  being  sufficient  if  they  are  arranged  in  lists  below  the 
signature.^*  The  fact  that  the  name  of  a  juror  appeared  twice  in 
the  venire  through  mistake  is  a  mere  informality.''^  So  also  a  mistake 
in  the  names  of  jurors  in  the  venire  is  not  a  fatal  error.^"  A  venire 
for  a  petit  jury  should  not  contain  a  panel  for  a  grand  jury.^^ 


the  coroner  without  a  showing  that  the 
shoiiCf  was  incompetent  is  a  fatal  de- 
fcpt  which  is  not  cured  by  verdict. 
Hugg  r.  Killo,  7  X.  J.  L.  435. 

[cj  To  What  Sheriff.— A  statute  re- 
quiring "all  original,  mesne  and  final 
process"  to  be  directed  to  "any  sheriff 
of  the  state  of  Alabama"  does  not 
apply  to  a  venire  facias.  State  v. 
Stedman,  7   Port.    (Ala.)   495. 

30.  Jackson  v.  State,  30  Tex.  App. 
664,  18  S.  W.  643;  Suit  v.  State,  30 
Tex.  App.  319,  17  S.  W.  458. 

As  ground  of  challenge,  see  infra, 
VII,  E. 

31.  United  States  t;.  Antz,  16  Fed. 
119,  125. 

[a]  That  the  order  reads  "I  com- 
mand you  to  summon"  instead  of 
"you  are  hereby  commanded  to  sum- 
mon ' '  is  immaterial.  State  v.  Cole,  9 
Humph.    (Tenn.)    626. 

[b]  The  command  included:  "First, 
the  selection  of  the  names,  which  was 
left  to  sheriff's  discretion,  from  the 
body  of  the  county,  from  the  class 
of  men  who  were  by  law  qualified; 
secondly,  the  summoning  of  the  persons 
thus  selected;  and  thirdly,  a  return  of 
the  writ  with  his  doings  under  it, 
whereby  'he  returned  and  delivered  in' 
the  jury  to  the  court."  United  States 
V.  Antz,  16  Fed.  119,  125. 

32.  State  r.  McElmurrav.  3  Strobh. 
(S.  C.)  33;  Coleman  v.  Com.,  84  Va. 
1,  3  S.  E.  878. 

[a]  "Where  the  list  Is  not  so  fur- 
nished, a  venire  is  invalid.  Spurgoou 
V.   Com.,  86   Va.   652,  10  S.  E.  979. 

[b]  In  Alabama  (1)  when  the  order 
directing  the  sheriff  to  summon  a  jury 
sets  a  day  for  trial  within  the  week, 
the  practice  is  to  put  on  the  list  or- 
dered to  be  summoned  only  the  names 
of  such  of  the  drawn  and  summoned 
jurors  for   the  week  as  are  in  attend- 


ance when  the  order  is  made.  Posey 
V.  State,  73  Ala.  490.  (2)  But  when 
the  trial  and  order  occur  in  different 
weeks,  the  statute  is  conformed  to 
when  the  jurors  summoned  for  the  par- 
ticular week  are  made  a  part  of  the 
venire.  Dick  r.  State,  87  Ala.  61,  6 
So.  395;  Morrison  v.  State,  84  Ala.  405, 
4  So.  402.  See  also  .Jackson  r.  State, 
77  Ala.   18;   Floyd   r.  State,  55  Ala.  61. 

[c]  List  Prepared  After  Summon- 
ing.— Where  the  court  ordered  the  sum- 
moning of  additional  jurors,  and  upon 
their  appearance  in  court  reduced  the 
list  thereof  to  writing,  it  was  held  a 
substantial  compliance  with  the  statute. 
State  V.  Sansone,  116  Mo.  1,  22  S.  W. 
617. 

[d]  Jury  From  Another  County. 
Where  a  venire  facias  is  directed  to 
the  sheriff  of  another  county  to  sum- 
mon a  jury,  a  list  need  not  be  fur- 
nished to  him.  Clark  v.  Com.,  90  Va. 
360,  18  S.  E.  440. 

[e]  Indorsement  of  Names. — A  stat- 
ute prescribing  that  jurors  may  be 
summoned  by  reading  the  venire  with 
the  indorsement  thereon  of  his  having 
been  summoned  does  not  necessitate 
that  the  clerk  or  selectmen  shall  cer- 
tify the  drawing  on  the  venire.  The 
indorsement  may  be  made  by  the  ofli- 
cer  serving  the  writ.  Com.  r.  Besse, 
143  Mass.  80,  8  N.  E.  878. 

33.  State  v.  Stokely,  16  Minn.  282 
(the  statute  requires  the  sheriff  to 
summon  the  "persons  so  drawn"  by 
the  commissioners);  State  f.  McElmur- 
rav, 3  Strobh.   (S.  C.)   33. 

34.  State  v.  McElmurrav,  3  Strobh. 
(S.  C.)  33. 

35.  McCartv  V.  State,  26  Miss.  299. 

36.  Kinibrell  v.  State,  l."0  Ala.  40, 
30  So.  454,  not  ground  for  quashing 
V.  rit. 

37.  Forsythe  r.  State,  6  Ohio  19,  as 
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Num"ber  of  Jurors.  —  At  common  law  the  venire  facias  to  the  sheriff 
directed  the  sheriff  to  return  only  twelve  men  to  serve  on  the  petit 
jury,^^    The  statutes  now  regulate  this  matter.^^ 

Qualifications  of  Jurors.^o  —  The  statutory  qualifications  of  the  jurors 
need  not  be  inserted  in  the  venire,*^  although  it  is  correct  to  do  so.*- 
If  an  unauthorized  qualification  which  excludes  a  class  of  persons 
eligible  by  law  is  inserted,  the  venire  may  be  quashed.*^ 

From  Whence  Summoned.  ■ —  At  common  law,  it  was  required  that  the 
writ  order  the  jurors  to  be  summoned  from  the  vicinage;**  but  under 
statute,  the  jurors  are  directed  to  be  summoned  from  the  county  at 
large,  usually  called  the  body  of  the  county.*^ 

e.  Date  Returnable ^^- — The  writ  may  be  made  returnable  on  the 
same  day  it  issued,*^  but  it  is  usual  to  make  the  writ  returnable  on 
the  first  day  of  the  term  in  which  the  court  sits,*^  or  any  day  during 


they   must   be   separately   summoned. 

Summoning  grand  jurors,  see  10 
Standard  Proc.  619,  et  seq. 

38.  Com.  V.  Eaton,  8  Phila.  (Pa.) 
428,    [1869]    Leg.   Int.   68. 

Number  of  jury,  see  supra,  II,  B,  2. 

39.  See  generally  the  statutes,  and 
supra,  III,  B,  1,  h. 

[a]  Statute  Construed. — A  statute 
providing  for  the  manner  of  drawing 
a  jury  panel  which  directs  that  if 
there  is  no  jury,  the  court  shall  order 
a  venire  to  issue  for  twelve  competent 
jurors,  contemplates  that  the  court  may 
issue  a  venire  for  a  greater  number 
in  case  it  decrees  a  greater  number  is 
needed.  Yunker  v.  Marshall,  65  111. 
App.  667. 

[b]  In  a  capital  case,  a  venire 
facias  which  commands  the  sheriff  to 
summon  a  different  number  of  jurors 
than  that  prescribed  by  statute  is  void. 
Jones  f.  Com.,  100  Va.  842,  41  S.  E. 
951;  Spurgcon  v.  Com.,  86  Va.  652,  10 
S.  E.  979.  See  Baker  v.  The  Milwaukee, 
14  Iowa  214. 

As  ground  for  challenge  to  panel, 
see  mfra,  VII,  E,  3. 

40.  As  to  qualifications  of  jurors 
generally,  see  infra,  VII,  F. 

41.  Sharp  v.  Hendrickson,  3  N.  J. 
L.  685;  Cox  v.  Haines,  3  N.  J.  L.  687; 
State  V.  Alderson,  10  Yerg.  (Tenn.)  523; 
Cornwell  v.  State,  Mart.  &  Y.  (Tenn.) 
147. 

[a]  It  is  sufiicient  if  the  writ  di- 
rects "good  and  lawful"  men  to  be 
summoned.  Sharp  v.  Hendrickson,  3 
N.  J.  L.  685;  Bartow  v.  Murry,  2  N.  J. 
L.  97;  State  f.  Alderson,  10  Yerg. 
(Tenn.)    523. 

42.  Sharp  v.  Hendrickson,  3  N.  J.  L. 
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685;   Bartow  v.  Murry,  2  N.  J.  L.  97. 

43.  Wash  V.  Com.,  16  Gratt.  (57 
\a.)  530.  See  Jackson  v.  Pool,  91 
Tenn.   448,  451,   19  S.   W.   234. 

44.  Grand  Eapids  v.  Grand  Rapids  & 
I.  E.  R.  Co.,  58  Mich.  641,  26  N.  W. 
159;  Matter  of  Converse,  18  Mich.  459; 
Shaffer  v.  State,  1  How.   (Miss.)   238. 

[a]  The  "vicinage"  may  be  limited 
by  statute  to  the  municipality  instead 
of  the  county  at  large.  Grand  Rapids 
V.  Grand  Rapids  &  I.  R.  R.  Co.,  58 
Mich.  641,  26  N.  W.  159. 

45.  See  generally  the  statutes,  and 
Mich. — Houghton  Common  Council  V. 
Huron  Copper  Min.  Co.,  57  Mich.  547, 
24  N.  W.  820.  N.  Y.— People  v.  Mal- 
lon,  3  Lans.  224.  Pa.— Com.  v.  Zilla- 
frow,  207  Pa.  274,  56  Atl.  539;  Com. 
V.  Valsalka,  181  Pa.  17,  24,  37  Atl.  405; 
White  V.  Com.,  6  Binn,  197,  6  Am.  Dec. 
443. 

Failure  to  do  so  as  ground  of  chal- 
lenge, see  infra,  VII,  E. 

46.  As  to  date  returnable,  see  gen- 
erally infra,  IV,  B,  7,  b. 

47.  Shaffer  f.  State,  1  How.  (Mias.) 
238;  1  Chitty's  C.  L.  508,  513;  4  Hawk. 
P.  C.  376,  377;  Cro.  Car.  315. 

fa]  Clerical  Error  in  Fixing  Date. 
Where  the  order  for  the  summoning  of 
the  jurors  directs  that  they  appear  "at 
the  next  term  of  the  court,"  but  the 
exact  day  is  also  designated,  being  a 
day  at  the  term  at  which  the  order 
was  made,  the  words  "at  the  next  term 
of  the  court"  will  be  treated  as  a 
clerical  misprision.  Peters  v.  State,  100 
Ala.  10,  14  So.  896. 

48.  Beach  v.  Fulton  Bank,  7  Cow. 
(N.  Y.)  509;  Potter  v,  Shackleford,  3 
Brev.  (S.  C.)  487. 
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such  tprm,"*"     The  parties  may  waive  the  provision  of  tho  statute  as 
to  the  date  of  return  by  consent.'^"' 

f.  Teste.  —  The  omission  of  the  clerk  to  sign  the  ^\Tit,'''  or  to  desig- 
nate his  office  after  his  name**-  does  not  invalidate  the  writ.  The 
venire  need  not  bear  teste  of  the  chief  justicej^"*  or  the  signature  of 
the  attorney  general.^* 

g.  Indorsements.^'^  —  The  omission  of  the  sheriff  to  indorse  the  fact 
of  entry  in  his  office,  does  not  invalidate  the  venire.^" 

h.  Amendment.^''  —  The  venire  may  be  amended;''^  but  where  the 
writ  has  served  its  purpose,  a  motion  to  quash  dispenses  with  the 
necessity  of  amendment. ^'•' 

6.  ibcecuting  the  Writ  of  Process.  —  a.  Time  of  Execution.  —  The 
sheriff  cannot  summon  the  jurors  until  the  panel  has  been  drawn  ;°'^ 
bat  thereafter  the  time  of  summoning  jurors  is  generally  immaterial."^ 
The  jurors  need  not  be  summoned  before  the  list  thereof  is  served  on 
the  defendant.*^-  They  may  be  summoned  before  the  issuance  of  the 
venire.^^ 

b.  Number  of  Jurors  To  Be  Summoned.^*  —  Notwithstanding  the 
fact,  that  at  common  law,  and  under  some  statutes,  the  venire  facias 


[a]  Where  Time  of  Holding  Court 
Is  Changed. — A  venire  fac-ias  return- 
able to  a  certain  day  is  rendered  valid 
by  an  act  of  the  legislature  altering 
the  time  of  holding  the  court  and  de- 
claring the  same  to  be  good  for  the 
day  so  fixed,  although  different  from 
the  day  on  which  it  vras  returnable. 
Potter  V.  Shackleford,  3  Brev.  (S.  C.) 
487. 

49.  Shaffer  v.  State,  1  How.  (Miss.) 
238. 

50.  Fiero  v.  Reynolds,  20  Barb.  (N. 
Y.)    275. 

51.  Hale  v.  State,  72  IMiss.  1-iO,  16 
So.  387. 

52.  State  v.  Cole,  9  Humph.  (Tenn.) 
626. 

53.  State  v.  Bradford,  57  N.  H. 
188. 

54.  State  v.  Gilreath,  19  S.  C.  603; 
State  r.  Hill,  19  S.  C.  435. 

55.  As  to  necessity  for  indorsing 
appointment  of  deputy  serving  the  writ, 
ece  supra,  IV,  B,  4,  a. 

56.  State  v.  Clayton,  11  Rich.  L. 
(S.  C.)    581. 

57.  Amendment  of  process  general- 
ly, see  the  title  "Process." 

58.  Miss.— Hale  v.  State,  72  Miss. 
140,  16  So.  387.  N.  Y.— Beach  r.  Ful- 
ton Bank,  7  Cow.  509,  or  a  new  one 
made  and  filed  nunc  pro  tunc.  Pa. 
Com.  r.  Chiemilewski,  243  Pa.  171,  89 
Atl.  964;  Com.  v.  Smith,  16  Pa.  Co.  Ct. 
568,  577. 


[a]  A   seal   may    be    supplied    by 

amendment.      Jackson    ex    dcm.    Culver 
r.   Brown,  4  Cow.    (N.  Y.)    550. 

[b]  Teste. — Any  clerical  mistakes 
or  irregularities  in  the  teste  may  be 
corrected  by  amendment.  People  v. 
Justices  of  General  Sessions,  20  Johns. 
(X.  Y.)  310;  Com.  v.  Chiemilewski,  243 
Pa.  171,  89  Atl.  964. 

[a]  The  signature  of  the  clerk  may 
be  supplied.  Hale  r.  State,  72  Miss. 
140,  16  So.  387. 

[b]  Annexation  of  the  panel  to  the 
distringas  instead  of  the  venire  is 
amendable.  Hill  r.  Hill,  1  N.  J.  L. 
261,  1  Am.  Dec.  206. 

50.  Hale  v.  State,  72  Miss.  140,  16 
So.  387. 

60.  State  v.  Williams,  5  Port.  (Ala.) 

130. 

61.  Cal.— Thrall  r.  Smilev,  9  Cal. 
529.  Me.— State  v.  Smith,  67  Me.  328. 
Miss. — Johnson  r.  State,  33  Miss.  363. 
Ohio.- Hurley  r.  State,  6  Ohio  399. 
Tex.— Roberts  r.  State,  30  Tex.  App. 
291,  17   S.   W.  450. 

62.  State  v.  Chambers,  45  La.  Ann. 
36,  11   So.  944. 

As  to  serving  list  of  jurors  drawn 
on  the  defendant,   see   infra,  V. 

63.  Samuels  r.  State.  3  Mo.  68; 
State   r.   Crosby,   Harp.    (S.  C)   90. 

64.  Number  of  jurors,  see  generally 
supra,  II,  B,  2. 
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directs  the  return  of  twelve  men/'^  the  practice  is  to  return  more  on 
the  panel.*'^  Where  the  statute  or  precept  fixes  a  minimum  number 
of  jurors  to  be  summoned  and  returned,  the  officer  may  summon 
more:^'"  but  it  has  been  held  that  a  return  of  a  lesser  number  than 
prescribed  by  statute  is  fatal  to  the  constitution  of  the  court.^^ 

c  'Who  Maij  Be  Smnmone'd.  —  The  sheriff  must  summon  only  those 
persons  whose '  names  were  drawn  f^  but  a  difference  in  the  name  of 
a  juror  drawn  and  the  juror  served  is  not  ground  for  discarding 
him,'"  or  for  a  new  trial,'^  or  for  arresting  judgment/^  especially 
where  there  is  no  mistake  as  to  the  identity  of  the  person."  So  also, 
the  fact  that  one  is  summoned  having  the  same  name  as  the  person 
drawn  is  not  ground  for  a  new  trial  where  such  person  was  competent 
to  act  and  such  fact  was  not  known  until  after  verdict  and  discharge 
of  the  jury/*    The  same  is  true  when  one  other  than  the  person  drawn 


65.  See  stipra,  IV,  B,  5,  d. 

66.  Mass. — Hosmer  v.  Warner,  15 
Gray  46;  Fitchburg  E.  Co.  v.  Boston 
&  M.  E.,  3  Cush.  58.  Pa.— Com.  r. 
Eaton,  8  Phila.  428.  R.  I.— Barber  v. 
James,  18  E.  I.  798,  31  Atl.  264. 

67.  United  States  r.  Fries,  3  Dall. 
515,  9  Fed.  Cas.  No.  5,126;  United 
States  V.  Insurgents,  2  Dall.  335,  1  L. 
ed.  404,  26  Fed.  Cas.  No.  15,443;  Prall 
V.  Feet's  Curator,  3  La.  274. 

68.  Donaldson  v.  Com.,  95  Pa.  21. 

69.  Com.  V.  Valsalka,  181  Pa.  17,  37 
Atl.    405. 

70.  Untreinor  v.  State,  146  Ala.  26, 
41  So.  285.  See  McHugh  v.  State,  42 
Ohio   St.    154. 

[a]  A  mistake  (1)  in  the  middle 
name  or  initial  of  the  juror  is  im- 
material if  the  right  man  is  summoned 
and  the  mistake  is  not  ground  for  dis- 
carding him.  Ala. — Martin  V.  State, 
144  Ala.  8,  40  So.  275.  Ga.— Pool  v. 
Callahan,  88  Ga.  468,  14  S.  E.  867; 
Williams  v.  State,  69  Ga.  11;  Judge  v. 
State,  8  Ga.  173.  N.  C— State  v.  Mills, 
91  N.  C.  581.  (2)  It  is  otherwise,  how- 
ever, where  it  is  doubtful  whether  per- 
son drawn  and  person  summoned  is 
same,  due  to  such  a  mistake.  Martin 
f.  State,  144  Ala.  8,  40  So.  275. 

[b]  Misnomer  in  Christian  Name. 
The  court  cannot  excuse  ex  mere  motu 
one  of  the  regular  jurors  of  the  week 
for  a  misnomer  as  to  his  Christian 
name,  where  he  has  not  been  adjudged 
incompetent  or  disqualified,  nor  asked 
to  be  excused.  Such  act  of  the  court 
will  be  presumed  to  be  prejudicial  to 
the  defendant.  Sullivan  v.  State,  102 
Ala.  135,  15  So.  264,  48  Am.  St.  Eep. 
22. 


[c]  The  addition  of  the  -word  "Jr.'' 
does  not  constitute  a  variance.  Un- 
treinor V.  State,  146  Ala.  26,  41  So. 
285;  Teague  r.  State,  144  Ala.  42,  40 
So.  312. 

As  a  ground  for  challenge,  see  infra, 
VII,  E. 

71.  McHugh  V.  State,  42  Ohio  St. 
154;  Swope  r.  Donnelly,  7  Pa.  Dist. 
448,  21  Pa.  Co.  Ct.  167.  See  generally 
the  title  "New  Trial." 

72.  Munshower  v.  State,  56  Md. 
514. 

Objections  to  formation  of  trial  jury- 
as  grounds  for  arrest  of  judgment,  see 
generally  2  Standard  Proc.  1024,  et 
seq. 

73.  Md. — Munshower  v.  State,  56 
Md.  514;  Horsey  r.  State,  3  Har.  & 
J.  2.  Tex.— Valigura  v.  State,  69  Tex. 
Grim.  320,  153  S.  W.  856.  Eng.— The 
Case  of  a  Juryman,  12  East  231,  104 
Eng.  Reprint  90;  Eoe  v.  Devys,  Cro. 
Car.  563,' 79  Eng.  Eeprint  1084. 

[a]  Presumption  of  Non-identity  Re- 
butted.— Where  the  name  of  the  person 
summoned  failed  to  correspond  exact- 
ly with  any  name  on  the  jury  list  but 
very  nearly  corresponds,  any  prima 
facie  presumption  that  the  juror  surn- 
moned  is  not  one  of  those  selected  is 
rebutted  by  proof  that  there  is  no  per- 
son of  the  exact  name  appearing  on 
the  list.  Com.  v.  Valsalka,  181  Pa.  17, 
37  Atl.  405. 

74.  Mann  v.  Fairlee,  44  Vt.  672.  See 
generally   the  title   "New  Trial." 

[a]  It  is  otherwise  if  the  person 
summoned  is  not  legally  competent  to 
act.     Mann  v.  Fairlee,  44  Vt.  672. 
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is  summoned  and  the  accused  knowing  that  fact  accepts  him." 

The  exemption  or  disqualification  of  a  partieuhir  juror  does  not 
relieve  tlie  sheriff  of  liis  duty  to  summon  him  as  this  is  a  question  for 
the  court/"  and  the  juror  may  waive  his  privilege/^ 

The  person  substituted  for  a  sheriff  wlio  is  disqualified  may  summon 
any  or  all  uf  the  i)auel  i)reviously  summoned  by  such  officer/® 

Interference  With  Selection. —  it  is  improper  for  anyone  to  request 
the  sheriff  to  discriminate  in  favor  of  or  against  any  class  of  persons 
eligible  to  jury  duty." 

d.  Manner  of  Summoning.  —  The  statutes  regulating  the  manner 
of  serving  and  summoning  persons  drawn  to  serve  as  jurors  are  di- 
rectory merely,®"  and  any  irregularity  in  the  manner  of  summonimr 
is  immaterial  so  long  as  the  jurors  actually  appear;*^  but  it  is  other- 
wise if  a  few  only  appear.**-  In  any  event  such  irregularity  is  cured 
by  verdict.®^ 

Statutes  usually  provide  that  service  may  he  had  by  giving  the 
jurors  personal  notice,®*  or  by  leaving  a  notice  in  writing  at  the 
residence  with  some  one  residing  there.®°     Some  statutes  require  that 


75.  State  v.  Brinte,  4  Penno.  (Del.) 
551,  58  Atl.  258. 

76.  Ezell  r.  State,  102  Ala.  181,  15 
So.  810;  Roberts  v.  State,  68  Ala.  515; 
State  V.  Toland,  36  S.  C.  515,  15  S.  E. 
599;  State  v.  Merriam,  34  S.  C.  16,  12 
S.   E.  619. 

As  to  qualifications  of  jurors,  see 
infra,  VII. 

77.  State  r.  Toland,  36  S.  C.  515,  15 
S.  E.  599;  State  v.  Merriam,  34  S.  C. 
16,  12  S.  E.  619. 

78.  State  r.  Weeden,  133  Uo.  7,  34 
S.  W.  473  (it  is  error  for  the  court 
to  call  the  regular  panel  summoned  by 
the  sheriff  and  not  summoned  by  the 
substitute);  State  V.  Wilev,  109  Mo. 
439,  19  S.  W.  197.  See  also  Smith  v. 
State,  4  Neb.  277. 

79.  Babeoek  v.  People,  13  Colo.  515, 
22  Pac.  817. 

[a]  But  it  is  not  error  to  make  a 
request  when  a  panel  is  ordered  that 
the  sheriff  summon  good  and  lawful 
men  where  the  direction  of  the  writ 
is  to  summon  such  persons.  Babcock 
V.  People,  13  Colo.  515,  22  Pac.  817. 

80.  Com.  r.  Nye,  240  Pa.  359,  87 
Atl.  585;  Com.  V.  Zillafrow,  207  Pa. 
274,  56  Atl.  539. 

81.  Ga.— Judge  t'.  State,  8  Ga.  173, 
it  is  no  objection  to  a  juror  who  ap- 
peared and  answered  that  the  summons 
was  left  at  his  residence  and  not 
served  on  him  personally.  N.  J. — ^lar- 
tin  V.  Steele,  3  N.  J. 'L.  718.  S.  C. 
State    V.    Tidwell,    100    S.    C.    248,    84 


S.   E.    778;    State   r.    Crosby,   Harp.   90. 

[a]  Waiver  of  Objection. — Where  a 
juror,  being  present  in  the  courtroom, 
was  not  summoned  by  venire  but  was 
called,  accepted,  and  sworn,  objection 
could  not  be  made  thereafter  to  the 
manner  of  his  appearing.  State  i.  An- 
derson, 26  S.  C.  599,  2  S.  E.  699. 

IrregiUar  summoning  as  affecting 
right  to  compel  juror's  attendance,  see 
infra,  IV,   D. 

82.  Clay  r.  State,  40  Tex.  Crim.  593, 
51  S.  W.  370,  holding  that  a  service 
made  by  mail  was  tantamount  to  no 
service  at  all  where  only  sixteen  jurors 
out  of  sixty  summoned  by  mail  ap- 
peared. 

83.  Martin  v.  Steele,  3  N.  J.  L.  718. 
fa]     Where    there   is   no   showing   of 

prejudice  a  verdict  will  not  be  dis- 
turi)ed  merely  for  an  irregularity  and 
informality  in  the  summoning,  draw- 
ing and  impaneling  of  the  jurors.  State 
r.  ^Matthews,  88  Mo.  121;  State  V. 
Ward,  74  Mo.  253;  State  v.  Knight,  61 
Uo.    373;    State    r.   Breen,   59    Mo.   413. 

84.  See  generally  the  statutes,  and 
Godau  r.  State,  179  Ala.  27,  60  So. 
908;  Clay  r.  State,  40  Tex.  Crim.  593, 
51  S.  W.  370;  Charles  v.  State,  13  Tex. 
App.  658. 

85.  See  generally  the  statutes,  and 
Oodau  V.  State,  179  Ala.  27,  60  So. 
itOS. 

[a]  At  House  or  Usual  Place  of 
Abode. — Where  the  return  states  that 
the  service  of  the  summons  was  made 
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the  sheriff  summon  each  juror  by  reading  the  venire  to  him.^"  Tf  the 
jurors  appear,  it  is  a  sufficient  summoning  to  mail  written  notices  to 
them  ;*"  but  the  better  practice  is  to  personally  serve  them.^^ 

In  summoning  jurors  in  a  capital  case  the  sheriff  or  officer  serving 
the  venire  cannot  interrogate  the  persons  summoned  as  to  their 
scruples  on  capital  punishment  or  as  to  their  opinions  of  the  guilt  or 
innocence  of  the  accused.*^ 

e.  Effect.  —  Wlien  the  sheriff  has  once  summoned  the  jurors  his 
powers  cease,  and  he  cannot  legally  discharge  a  person  summoned  and 
summon  another  in  his  stead  ;^°  but  the  fact  that  he  does  so  will  not 
invalidate  a  verdict  in  the  absence  of  a  showing  of  actual  injury  or 
prejudice  from  the  misconduct.*^^ 

7.  Return.  —  a.  In  General.  —  It  is  the  duty  of  the  officer  who 
serves  the  writ,  both  at  common  law  and  under  statute,  to  make  a 
return  of  his  proceedings  under  the  writ.^^ 

Presumption.  —  A  due  summoning  and  return  of  the  jurors  will  be 
presumed  in  a  proper  case.''^ 

b.     Time  of.  —  The  venire  should  be  returned  on  the  return  day 


by  leaving  the  same  "at  his  house 
or  usual  place  of  residence,"  it  is 
sufficient.  State  v.  Toland,  36  S.  C. 
515,  15  S.  E.  599. 

[b]  (Contents  of  Notice. — The  fail- 
ure of  the  sheriff  to  state  in  his  notice 
summoning  jurors  that  they  were  to 
serve  in  the  court  of  oyer  and  term- 
iner is  no  reason  for  setting  aside  a 
conviction  for  murder.  Com.  V.  John- 
son, 213  Pa.  432,  62  Atl.  1064. 

86.  See  generally  the  statutes,  and 
Conn. — Maples  v.  Park,  17  Conn.  333. 
Mass. — Com.  f.  Besse,  143  Mass.  80,  8 
N.  E.  878.  S.  C— State  v.  Toland,  36 
S.  C.  515,  15  S.  E.  599. 

[a]  It  will  be  presumed  that  the 
sheriff  read  the  venire  to  the  juror 
■where  his  return  did  not  state  that 
fact.  State  v.  Toland,  36  S.  C.  515,  15 
S.  E.  599. 

87.  N.  Y. — People  v.  Burgess,  153 
N.  y.  561,  47  N.  E.  889.  Pa.— Com. 
V.  Nye,  240  Pa.  359,  87  Atl.  585.  S.  C. 
State  V.  Tidwell,  100  S.  C.  248,  84  S.  E. 
778. 

88.  State  v.  Tidwell,  100  S.  C.  248, 
84  S.  E.  778;  State  v.  Crosby,  Harp. 
(S.  C.)  90;  Cordova  v.  State,  6  Tex. 
App.  207,  even  where  the  statute 
authorizes  service  by  leaving  notice  at 
the  juror's  residence. 

89.  Com.  V.  Nye,  240  Pa.  359,  87 
Atl.  585. 

90.  Trustees  v.  Patchen,  8  W^nd.  (N. 
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T.)  47.     See  State  v.  Shuck,  38  Wash. 
270,  80  Pac.  444. 

91.  Bennett  V.  Matthews,  40  How. 
Pr.   (N.  Y.)   428. 

92.  Collins  i\  State,  31  Fla.  574,  12 
So.  906;  Eolland  v.  Com.,  82  Pa.  306, 
322,  22  Am.  Eep.  758;  Eaton  v.  Com., 
6  Binn.  (Pa.)  447. 

[a]  Failure  to  return  (1)  and  file 
the  precept  is  sufficient  cause  to  re- 
verse the  judgment  (McGuire  v.  People, 
2  Park.  Crim.  [N.  Y.]  148.  But  see 
Rolland  V.  Com.,  82  Pa.  306,  322,  22 
Am.  Eep.  758,  holding  supplying  the 
return  is  but  an  amendment  of  the  rec- 
ord which  may  be  done  even  after. writ 
of  error  or  certiorari  and  that  the 
court  would  hesitate  to  reverse  upon 
this  ground).  (2)  But  it  is  not  ground 
for  nonsuit  of  the  plaintiff,  since  an- 
other venire  may  issue.  Blanchard  v. 
Richley,  7  Johns.  (N.  Y.)  198;  Day  v. 
Wilber,  2   Caines    (N.  Y.)   134. 

93.  Hudson  v.  State,  1  Blackf.  (Ind.) 
317. 

[a]  Where  a  record  does  not  state 
that  the  jury  had  been  returned  by 
virtue  of  a  venire,  but  stated  that 
' '  whereupon  came  the  jurors  of  the 
jury,  to-wit,  etc.,  twelve  good  and  law- 
ful men,  who  were  elected,  tried  and 
sworn,  etc.,"  it  is  suflacient  from 
which  to  presume  that  the  jury  had 
been  returned  according  to  law.  Hud- 
son V.  State,  1  Blackf.   (Ind.)   317. 
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thoroof,"*  unless  soonor  exeeutod,  when  it  may  be  rctnrncfl  earlier."' 
If,  however,  the  writ  has  not  l)een  completely  executed,  as  where  all 
the  jurors  have  not  been  served,  a  return  before  return  day  is  pre- 
mature.*^ 

Statutes  sometimes  prescribe  the  time  'ior  return  f  but  such 
statutes  are  generally  held  to  be  directory  merely,®*  and  if  tlie  officer 
has  made  a  premature,"'*  or  a  tardy^  return,  the  remedy  of  the  party 
is  not  by  motion  to  quash  the  venire. 

c.  Form  and  Sufficiency.  —  The  return  may  be  made  upon  the 
venire  itself,-  or  upon  a  separate  paper.^  It  should  sh'bw  a  full  com- 
pliance with  the  directions  of  the  venire,*  show  the  date  and  manner 
of  executing  the  writ,*  and  set  out  the  names  of  the  jurors  summoned," 


94.  Hale  i'.  State,  10  Ala.  App.  22, 
64  So.  530. 

As  to  date  retunia"ble,  see  supra,  IV, 
B,  5,  e. 

95.  Hale  V.  State,  10  Ala.  App.  22, 
64  So.  530. 

96.  Hale  v.  State,  10  Ala.  App.  22, 
64  So.  530. 

97.  See  generally  the  statutes. 

[a]  Eetum  (1)  must  be  made  either 
before  or  on  the  opening  day  of  court. 
State  V.  Toland,  36  tf.  (J.  51-3,  15  S.  K. 
599.  (2)  If  not  filed  until  the  day 
of  sentence,  the  court  will  award  a 
new  trial.  State  v.  Vegas,  19  La.  Ann. 
105.  (3)  Where  the  return  shows  it 
was  made  on  the  day  court  convened 
it  will  he  presumed  it  was  made  before 
10  a.  m.,  the  usual  hour  for  opening 
court.  State  v.  Toland,  36  S.  C.  515, 
15  S.  E.  599. 

[b]  The  return  of  an  extra  panel 
of  jurors  drawn  after  the  eommeme- 
ment  of  the  term  is  in  time  if  made 
before  the  court  overrules  a  challenge 
to  the  array  of  the  extra  panel.  Peo- 
ple r.  Lammerts,  164  N.  Y.  137,  58  N. 
E.  22. 

98.  Mowry  v.  Starbuck,  4  Cal.  274; 
State  V.  Squaires,  2  Nev.  226,  the  only 
object  of  the  statute  is  to  give  the 
parties  a  chance  to  inspect  the  panel. 

[a]  Substantial  Compliance. — Where 
the  statute  directed  that  the  A^enlre 
should  be  returned  "forthwith,"  it  was 
a  substantial  compliance  where  it  was 
returned  the  next  day  at  one  o'clock. 
Palmer  r.  Highway  Comr.,  49  Mich. 
45,  12   N.   W.   903. 

[b]  No  Prejudice  Shown. — Where  a 
writ  returnable  at  10  a.  ra.  was  not 
actually  returned  until  2:45  p.  m.  there 
was  no  prejudice  where  the  special 
venire  had  been  served  on  the  defend- 
ant one  full  day  before  the  trial.   Eyan 


c.  State  (Tex:.  Crim.),  35  S.  W.  288. 

99.  Hale  v.  State,  10  Ala.  App.  22, 
64  So.  530;  State  v.  Gut,  13  Minn. 
341. 

[a]  Remedy, — If  an  officer  makes  a 
return  before  he  has  served  all  the 
jurors  and  before  return  day,  the 
remedy  of  the  party  is,  on  his  ar- 
raignment or  at  some  other  appropriate 
time,  to  have  the  officer  make  proof 
that  those  not  served  and  returned 
as  not  in  the  county,  will  probably  re 
turn  before  the  regular  return  day,  and 
to  move  on  such  showing  for  a  post- 
ponement of  the  arraignment  until  that 
regular  return  day,  and  to  require  the 
sheriff  in  the  meantime  to  continue  in 
his  effort  to  serve  those  jurors.  Hale 
V.  State,  10  Ala.  App.  22,  64  So.  530. 

1.  State  V.  Payne,  6  Wash.  563,  34 
Pac.  317. 

2.  People  V.  McKay,  18  Johns.  (N. 
Y.)   212. 

3.  Com.  V.  Smith,  2  Serg.  &  R.  (Pa.) 
300,  where  a  return  made  on  a  separate 
paper  signed  by  the  deputy  sheriff  un- 
der each  of  the  panels  of  the  jurors 
was  held  to  be  sufficient. 

4.  Eaton  c.  Com.,  0  Binn.  (Pa.)  447. 
As  to  directions  of  writ,  see  supra, 

IV,  B,  5,  b. 

5.  Ga.— Bird  t".  State,  14  Ga.  43. 
Mich. — People  r.  Jones,  24  Mich.  215. 
Pa. — Eaton  r.  Com.,  6  Binn.  447. 

[a]  From  Body  of  County. — Though 
the  precept  itself  fails  to  command 
tliat  the  jurors  be  summoned  from  the 
body  of  the  county,  the  return  must 
show  that  they  were  in  fact  so  sum- 
moned. White  r.  Com.,  6  Binn.  (Pa.) 
17it,  6  Am.  Dec.  443. 

6.  Bird  v.  State,  14  Ga.  43. 

[a]  In  case  of  the  omission  of  the 
name  of  a  juror  who  had  actually  been 
summoned,  the  juror  may  be  impaneled 
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and  their  residences.^  It  should  set  out  the  names  of  the  jurors  not 
suniinoned,^  together  Avith  a  statement  of  the  reasons  why  they  were 
not  summoned,^  and  the  diligence  used  in  attempting  to  procure  service 
on  the  latter.^*' 

Wliere  the  officer  is  required  to  summon  jurors  with  certain  qualifica- 
tions he  must  show  that  those  summoned  possessed  the  qualifications 
prescribed."  It  is  immaterial  that  the  return  is  informal  so  long 
as  it  shows  a  compliance  with  the  statute.^^ 

Signature  of  Officer.  —  The  ofScer  who  served  the  writ  should  sign 
the  return.^2 

d.    Amendment.  —  A  returu  may  be  duly  amended"  upon  leave 


on  making  oath  that  he  had  been  sum- 
moned.    In  re  Patterson,  6  Mass.  486. 

Mistake  in  name  as  ground  of  chal- 
lenge, see  infra,  VII,  E. 

7.  Jones  r.  State,  104  Ala.  30,  16 
So.  135,  residence  should  be  given  by 
name  of  city  or  town  fully  written 
cut. 

8.  Bird  v.  State,  14  Ga.  43. 

9.  Bird  r.  State,  14  Ga.  43. 

10.  Brown  v.  State  (Tex.  Crim.),  65 
S.  W.  912;  Clay  r.  State,  40  Tex.  Grim. 
593,  51  S.  W.  370;  Charles  v.  State,  13 
Tex.  App.  658. 

[a]  Particularity  Required.  —  Tho 
sheriff  need  not  specifically  state  that 
he  went  to  the  house  of  the  juror,  or 
his  ofiice,  or  place  of  business,  or  how- 
much  time  he  spent  in  searching  for 
him.  Ordinarily  it  is  only  necessary 
to  state  that  he  made  search  where 
the  juror  was  likely  to  be  found  and 
failed  to  find  him.  Furlow  V.  State, 
41   Tex.  Crim.  12,  51  S.  W.  938. 

[b]  He  is  excused  when  he  recites 
such  facts  as  would  render  any  amount 
of  diligence  on  his  part  unnecessary, 
as  where  he  sets  out  that  a  juror  was 
and  had  been  absent  and  was  a  resi- 
dent of  another  county  for  the  past 
two  years.  Coleman  r.  State,  48  Tex. 
Crim.   343,   88  S.   W.  238. 

[c]  Contents  of  Motion  To  Quash. 
On  a  motion  to  quash  a  special  venire 
because  of  the  failure  of  the  return 
to  show  due  diligence  in  summoning 
unserved  jurors,  the  motion  must  show 
that  the  jurors  summoned  were  not 
sufficient  to  enable  the  defendant  to 
obtain  a  fair  and  impartial  jury.  Parker 
r.  State,  33  Tex.  Crim.  Ill,  21  S.  W. 
604,  25   S.  W.  967. 

11.  People  V.  Brighton,  20  Mich.  57. 

12.  State  V.  Gut,  13  Minn.  341; 
Haight  V.  Holley,  3  Wend.  (N.  Y.) 
258,    in    civil    cases    under    statute    no 
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defects   in   the  return   will  affect    the 
judgment. 

[a]  A  mere  verbal  error  is  im- 
material, and  where  the  jurors  are  in 
attendance,  it  is  not  material  how  they 
were  summoned.  State  v.  Gut,  13  Minn. 
341. 

[b]  Dissimilarity  in  the  name  of  the 
juror  as  stated  on  the  list  and  in  the 
return  which  may  rest  on  typographical 
errors  is  not  ground  for  reversal.  Peo- 
ple V.  O'Brien,  88  Cal.  483,  26  Pac. 
362. 

13.  Mass. — Com.  v.  Parker,  2  Pick. 
550.  N.  J. — O'Hagan  v.  Grossman,  50 
N.  J.  L.  516,  14  Atl.  752.  Pa.— Cdm. 
V.  Chauncey,  2  Ashm.  90;  Com.  v.  Green, 
1  Ashm.  289;  Dewar  v.  Spence,  2  Whart. 
211,  30  Am.  Dec.  241;  Com.  v.  Miller, 
4  Phila.  210. 

[a]  Where  there  are  two  sheriffs 
the  return  may  be  made  in  the  name 
of  both,  even  though  the  one  not  exe- 
cuting the  process  was  a  party  to  the 
action.  Eich  v.  Player,  2  Shower 
286,  89   Eng.  Eeprint  943. 

[h]  Official  Description. — An  objec- 
tion that  the  constable  added  to  his 
name  the  words  "constable  of  the 
town"  instead  of  "constable  of  the 
town  of  Mexico,"  as  in  the  direction 
of  the  writ,  amounts  to  nothing.  Fel- 
lows'  Case,   5   Greenl.    (Me.)    333. 

14.  Com.  V.  Chauncey,  2  Ashm.  (Pa.) 
90,  on   court's  own  motion. 

fa]  To  Show  Who  Were  Not  Sum- 
moned.— Where  the  return  showed  that 
one  hundred  and  fifty  men  had  been 
summoned,  the  court  may  allow  an 
amendment  to  show  who  were  actually 
summoned  and  who  were  not,  with  the 
reasons  therefor.  State  v.  Whitt,  113 
N.  C.  716,  18  S.  E.  715. 

[b]  Date  of  service  may  be  sup- 
plied by  amendment  on  payment  of 
the   costs   of   bringing   the   officer  into 
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of  court, '"  in  its  discretion,^"  upon  timely  application  therefor."  But 
after  the  return  of  the  panel,  the  officer  cannot  strike  out  names  of 
jurors  summoned  but  failing  to  appear,  and  substitute  others  there- 
fnr,^^  althouf?h  it  has  been  held  that  this  is  not  such  an  irregularity 
as  will  invalidate  the  proceedings.^® 

e.  Waivrr  of  Defects.  —  Under  some  statutes,  a  party  waives  all 
errors  and  defects  relative  to  the  return  of  the  jury  by  going  to  trial 
on  the  merits.*'' 

f,  Couclusivciiess.  —  At  common  law,  the  return  of  the  officer  is 
conclusively  true  in  the  particular  case;^^  but  under  the  statutes,  it 
is  regarded  as  prima  facie  true  only.'* 

8,  Filing  List  of  Jurors  Summoned.-^  —  Statutes  requiring  that 
the  sheritf  tile  in  court  a  list  of  persons  summoned  by  him  are  di- 
rectory only.-^ 

9.  Objections.  —  Objections  to  the  sufficiency  of  the  venire  must 
be  made  in  the  trial  court.-^  A  fatal  defect  in  the  venire  may  be 
ground  for  a  motion  in  arrest  of  judgment,  although  not  previously 
objected  to;-*^  but  objections  involving  mere  irregularities  in  the  writ 
must  be  made  before  a  verdict  has  been  returned,^^  and  under  some 
statutes,  before  the  jury  is  impaneled  and  sworn.^^ 


court.  Anonymous,  1  Pick.  (Mass.) 
196. 

15.  Ala.— Rampey  v.  State,  83  Ala. 
31,  3  So.  .5[)3;  Gray  r.  State,  55  Ala. 
86.  Mass. — Com.  r.  Krathofski,  171 
Mass.  459,  50  N.  E.  1040.  Miss.— Logan 
f.  State,  53  Miss.  431.  N.  J.— Berry 
f.  Williams,  21  N.  J.  L.  423,  wherein 
the  sheriff  added  the  name  of  a  juror 
omitted  from  the  panel.  Pa. — In  re 
MuUin's  Appeal,  2  Sad.  158,  5  Atl.  738; 
Com.  V.  Miller,  4  Phila.  210.  Tex. 
Franklin  v.  State,  34  Tex.  Crim.  625, 
31  S.  W.  643;  Williams  r.  State,  29 
Tex.  App.  89,  14  S.  W.  388;  Powers 
V.  State,  23  Tex.  App.  42,  5  S.  W. 
153;  Murray  v.  State,  21  Tex.  App. 
466,  1   S.  W.  522,  3  S.  W.  104. 

16.  State  r.  Whitt,  113  N.  C.  716,  18 
S.    E.    715. 

17.  Logan    r.   State,  53  Miss.  4:^1. 
[a]     By    the    Prosecuting    Attorney. 

Eodriguez  v.  State,  23  Tex.  App.  503, 
5  S.  W.  255. 

\h]  After  a  motion  to  quash  the 
special  venire  lias  Itocn  made,  au  aniciid- 
nient  mav  be  allowed.  Eenfro  r.  State, 
42   Tex.   Crim.   393,  56  S.   W.   1013. 

[c]  Any  time  during  the  term,  the 
court  may  allow  an  ameudmeut.  Gray 
V.  State,  55  Ala.  SO. 

18.  Lyon   r.  Tharp,  3  N.  J.  L.  463. 

19.  In  re  Mullin's  Appeal,  2  Sad. 
158.  5  Atl.  738. 

20.  Fife  V.  Com.,  29  Pa.  429. 


[a]  The  omission  of  the  sheriff's 
name  to  the  return  is  a  defect  relative 
to  the  return,  which  may  be  waived. 
Com.  v.  Smith,  2  Serg.  &  R.  (Pa.) 
300. 

21.  Logan   r.  State,  53   Miss.  431. 

22.  Hale  r.  State,  10  Ala.  App.  22, 
64  So.  530;  Logan  v.  State,  53  Miss. 
431. 

23.  As  to  filing  of  list  of  jurors 
drawn,  see  supra,  III,  B,  1,  k. 

As  to  jury  list,  see  supra.  Ill,  A. 
As  to  serving  list  on  defendant,  see 
infra,  V. 

24.  Johnson  v.  State,  59  N.  J.  L. 
535,  37  Atl.  949;  Johnson  v.  State,  59 
X.  J.  L.  271,  35  Atl.   787. 

25.  Organ  v.  State.  26  Miss.  78; 
Brantley  v.  State,  13  Smed.  &  M. 
(Miss.)  468,  or  they  are  not  available 
on   error. 

26.  State  r.  Stephens,  11  S.  C.  319. 
Contra,  Johnson  r.  Cole,  2  N.  J.  L.  266, 
holding  an  objection  that  a  venire  is 
without  seal  comes  too  late  after  ver- 
dict. The  objection  should  be  made 
on  the  return. 

27.  Ark.— Brown  r.  State,  12  Ark. 
623.  S.  C— State  r.  Stephens,  11  S.  C. 
310;  State  i:  Coleman,  8  S.  C.  237. 
Tex.— Porrv  r.  State  (Tex.  Crim.),  45 
S.   W.   566. 

28.  Ala.— Boll  r.  Killcrease,  11  Ala. 
685.  Miss. — Gavigan  r.  State,  55  Miss. 
533.     Pa.— Jewell   v.    Com.,    22    Pa.   94. 
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Want  of  Venire.  —  Where  a  venire  is  essential,  an  objection  to  a  want 
thereof  may  ])e  made  in  arrest  of  judgment.^^  Objection  on  such 
ground  may  be  made  for  the  first  time  on  appeal.^*^ 

To  the  Summoning.  —  If  any  omission  or  irregularity  in  the  summon- 
ing or  drawing  of  the  jury  is  not  corrected  when  pointed  out  by  the 
defendant,  it  is  error,"  but  such  objections  cannot  be  raised  for  the 
first  time  on  a  motion  for  new  trial,^^  or  on  appeal.^^  Statutes  some- 
times provide  that  no  irregularity  in  drawing,  summoning  or  im- 
paneling of  jurors  shall  be  sufficient  to  set  aside  the  verdict  unless 
objection  was  made  before  swearing  of  the  jurors.^* 

C.  Procuring  Attendance  of  Special  Veniremen.^^  —  1.  Issu- 
ance of  Special  Venire.^e  _  The  statutes  generally  provide  when  the 
venire  for  additional  jurors  shall  be  issued,"  Where  the  record  does 
not  positively  show  the  issuance  of  the  special  venire,  it  will  be  pre- 
sumed that  a  special  venire  was  regularly  issued  where  it  appears  that 
an  order  therefor  was  obtained  and  the  jurors  attended.^^ 

2.  Form  of  Special  Venire.^^  —  A  special  venire  may  be  entitled 
as  of  the  cause  in  which  it  is  issued  ;*°  but  it  is  not  required  that  it 


See  Com.  t\  Chiemilewski,  243  Pa,  171, 
89  Atl.  964;  Com.  v.  Smith,  2  Serg.  & 
E.  300. 

As  to  impaneling  jury,  see  tnfra, 
VII. 

As  to  swearing  jury,  see  infra,  VIII. 

29.  State  v.  Dozier,  2  Spears  (S.  C.) 
211,  on  the  authority  of  People  v.  Mc- 
Kay, 18  Johns.  (N.  Y.)  212.  Contra, 
Bird  V.  State,  14  Ga.  43. 

As  to  necessity  of  venire,  see  supra, 
IV,  B,  1. 

30.  Myers  v.  Com.,  90  Va.  785,  20 
So.  152,  because  at  common  law  the 
record  must  affirmatively  show  compli- 
ance with  all  essential  formalities  in  a 
felony  case  in  order  to  constitute  a 
conviction  by  due  process  of  law.  But 
see  State  v.  Williams,  3  Stew.  (Ala.) 
454,  holding  that  although  it  is  neces- 
sary that  the  record  contain  enough 
to  show  a  legal  conviction,  after 
general  issue  pleaded,  no  objection  can 
be  made  which  reaches  the  venire 
facias. 

31.  People  V.  Coffman,  24   Cal.  230. 

[a]  Objection  that  officer  is  dis- 
qualified comes  too  late  if  made  after 
the  jury  is  completed  and  sworn.  Mor- 
gan V.  Com.,  172  Ky.  684,  189  S.  W. 
943. 

32.  Cal.-— People  v.  Coffman,  24  Cal. 
230.  Miss. — .laekson  v.  State,  55  Miss. 
530.  Mo.— State  v.  Sansone,  116  Mo. 
1,   22   S.   W.   617. 

See  generally  the  title  "New  Trial." 
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33.  Smith  v.  State,  88  Ala.  73,  7 
So.  52. 

34.  See  generally  the  statutes,  and 
Spurgeon  v.  Com.,  86  Va.  652,  10  S.  E. 
979,   decided  before   the  statute. 

35.  Procuring  attendance  of  jurors 
generally,  see  supra,  IV,  B. 

36.  Issuance  of  process  to  summon 
jurors   generally,    see   supra,   IV,  B,   3. 

37.  See    generally    the    statutes. 

[a]  During  the  Term. — State  v.  Tid- 
well,  100  S.  C.  248,  84  S.  E.  778. 

[b]  Before  or  During  the  Term. 
State  V.  Giudice,  170  Iowa  731,  153  N. 
W.  336;  State  v.  John,  124  Iowa  230, 
100   N.   W.    193. 

38.  State   v.   Perry,   44   N.   C.   330. 

39.  Form  and  sufficiency  of  venire 
generally,  see  supra,  IV,  B,  5. 

40.  Wood  V.  State,  92  Ind.  269. 

[a]  "No  material  injury  can  be 
done  by  giving  the  title  of  the  cause, 
and  where  there  is  no  substantial  in- 
jury there  can  be  no  reversal."  Wood 
V.  State,  92  Ind.  269. 

[b]  Omission  of  Court. — If  the  spe- 
cial venire  shows  the  style  and  num- 
ber of  the  case,  and  distinctly  states 
that  the  persons  named  were  to  be 
summoned  before  a  designated  court  at 
a  certain  time,  it  is  sufficient,  even 
though  in  its  preliminary  recitals  it 
omitted  the  name  of  the  court  or 
county  in  which  the  case  was  pending. 
Murray  v.  State,  21  Tex.  App.  466,  1 
S.  W.  522. 

I     [c]     The   omission   of   the   name  of 
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do  so.'*^  Tt  should  ])C  directed  to  the  sheriff,''-  and  shouhl  state  the 
number  of  jurors  to  be  suiiuiioned  ;^^  but  it  is  not  necessary  to  specify 
the  names  of  the  jurors,**  or  state  that  the  case  in  whicli  it  is  issued 
is  a  capital  case,*^  or  that  it  shall  state  the  nature  of  the  offense,*'^ 
or  the  name  of  the  person  whose  death  is  charged.''^ 

Amendment. —  A  special  venire  may  be  amended;*^  but  the  officer 
into  whose  luinds  the  writ  has  been  placed  for  service  cannot  make 
any  alteration  in  the  names  of  the  persons  to  be  summoned.*" 

3.  Service  of  Writ.  —  The  general  rules  applicable  to  serv'ing 
venires,"^"  and  as  to  the  qualifications  of  the  officer  serving  the  same,°^ 
apply  in  the  case  of  a  special  venire.°-  It  is  the  duty  of  the  officer 
serving  a  special  venire  to  summon  all  the  jurors  named  in  the 
writ;^^  but  a  failure  to  serve  all  is  not  ground  for  a  new  trial." 
Some  statutes  require  a  special  oath  to  be  taken  by  the  officer  where 
it  is  necessary  to  summon  jurors  who  have  not  been  selected  by  the 
jury  commissioners.^'^     It  is  not  necessary,    however,    that    the    pre- 


a  joint  defendant  on  whom  there  was 
no  service  does  not  render  the  venire 
insufficient.  Hutchins  r.  Fitch,  4  Johns. 
(N.   Y.)    222. 

[d]  Effect  of  Erroneous  Description 
of  Action. — That  the  venire  described 
the  action  as  "civil"  instead  of 
"criminal"  is  a  matter  of  form  and 
not  of  substance,  and  is  no  ground  for 
challenge  to  the  panel.  State  v.  Ner- 
bovig,  33  Minn.  480,  24  Pac.  321. 

41.  Loeffner  v.  State,  10  Ohio  St. 
598. 

42.  Healy  v.  People,  177  111.  306,  52 
N.  E.  426;  Com.  f.  Zillafrow,  207  Pa. 
271,  56  Atl.  539. 

43.  State    r.   Stokely,   16   Minn.   282. 
[a]     For  What  Number  Issued. — The 

special  venire  must  be  issued  for  the 
number  provided  for  in  the  order.  Hun 
ter  V.  State,  34  Tex.  Crim.  599,  31  S. 
W.  674. 

44.  State   r.  Stokelv,  16  Minn.  282. 

45.  Harrelson  r.  State,  60  Tex.  Crim. 
534,  132  S.  W.  783. 

46.  Harrelson  v.  State,  60  Tex.  Crim. 
534,  132  S.  W.  783. 

47.  Loeffner  v.  State,  10  Ohio  St. 
598. 

48.  Caldwell  v.  West,  21  N.  J.  L. 
411;  Suit  V.  State,  30  Tex.  App.  319, 
17  S.  W.  458. 

[a]  As  to  Date. — WTiere  the  order 
for  the  return  of  the  writ  was  dated 
May  22,  189 — ,  the  court  coultl  permit 
it  to  be  amended  to  read  1891.  Suit 
r.  State,  30  Tex.  App.  319,  17  S.  W. 
458. 

[b]  The  tam  quam   clause   may   be 


supplied    by   amendment.      Caldwell   v. 
West,  21  N.  J.  L.  411. 

49.  Williams  v.  State,  29  Tex.  App. 
89,  14  S.  W.  388,  if  he  does  so,  writ 
will  be  quashed. 

[a]  Where  no  injury  is  shown  and 
the  partj'  did  not  exhaust  his  peremp- 
tory challenges,  a  new  trial  will  not 
be  granted  by  reason  of  the  alteration 
in  the  names  of  the  jurors  bv  the  offi- 
cer. Williams  r.  State,  29  Tex.  App. 
89,   14  S.   W.  388. 

50.  Executing  venire  generally,  see 
supra,  IV,   B,   G. 

51.  As  to  who  may  serve  venire  gen- 
erally, see  svpra,  IV,  B,  4. 

52.  Burnside  r.  People,  39  Colo.  485, 
90  Pac.  97;  Smith  v.  People,  39  Colo. 
202,  88  Pac.  1072. 

53.  Taylor  r.  State  (Miss.),  30  So. 
657;  Logan  v.  State,  53  Miss.  431; 
King  v.  Hunt,  4  B.  &  Aid.  430,  6  E.  C. 
L.  547,  106  Eng.  Reprint  994. 

54.  Taylor  i.  State  (Miss.),  30  So. 
657;  Logan  r.  State,  53  Miss.  431.  See 
generally  the  title  "New  Trial." 

55.  See  generally  the  statutes,  and 
Wyers  v.  State,  22  Tex.  App.  258,  2 
S.  W.  722;  Hicks  r.  State,  5  Tex.  App. 
488,  both  holding  that  where  it  ap- 
pears that  prescribed  oath  was  not 
taken,  judgment  of  conviction  will  be 
reversed. 

[a]  Time  of  Objection. — An  objec- 
tion that  the  ofliior  wliu  summoned  the 
jury  was  not  sworn  must  be  made  be- 
fore trial  and  conies  too  late  after 
verdict.  Newmau  r.  Dodson,  61  Tex. 
91. 
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scribed  oath  be  administered  to  the  sheriff  every  time  he  is  ordered 
to  summon  additional  jurors,-'^*'  it  being  sufficient  if  he  has  been  sworn 
early  in  the  term."  especially  where  the  attention  of  the  officer  is 
again  called  to  his  duties  under  the  oath  taken.^^ 

Tnder  statutes  in  some  jurisdictions,  the  court  may  appoint  any 
proper  person  to  serve  a  special  venire.^^ 

D.  Proceedings  To  Compel  Attendance  of  Jurors.  —  The  duty  of 
any  venireman  summoned  to  appear  in  obedience  to  the  venire,*'"  or 
to  make  a  reasonable  excuse  for  not  doing  so,"  may  be  enforced  by 
attachment."-  It  is  generally  within  the  discretion  of  the  court,  how- 
ever, whether  or  not  to  attach  a  juror  who  fails  to  appear  in  answer 
to  the  venire.'^^^  In  the  absence  of  a  statute  expressly  requiring  it 
the  court  may  refuse   to  compel  the   attendance   of  absent  jurors,^* 


56.  Blanton  r.  Mayes,  72  Tex.  417, 
10  S.  W.  452;  Shaw  v.  State,  32  Tex. 
Crim.  155,  22  S.  W.  588;  Habel  v.  State, 
28  Tex.  App.  588,  13  S.  W.  1001. 

[a]  The  oath  of  office  is  sufficient, 
so  that  it  is  unnecessary  to  swear  the 
sheriff  in  ordering  him  to  summon  a 
special  venire.  Fowler  r.  State,  71  Tex. 
Crim.   1,   158   S.   W.   1117. 

57.  Blanton  v.  Mayes,  72  Tex.  417, 
10  S.  W.  452;  Deon  v.  State,  37  Tex. 
Crim.  506,  40  S.  W.  266;  Habel  V.  State, 
28  Tex.  App.  588,  13  S.  W.  1001. 

58.  Blanton  v.  Mayes,  72  Tex.  417, 
10  S.  W.  452;  Shaw  v.  State,  32  Tex. 
Crim.  155,  22  S.  W.  588. 

59.  See  generally  the  statutes,  and 
Carroll  County  v.  Durham,  219  HI.  64, 
76  N.  E.  78  (holding  that  the  fact 
that  the  court  appointed  a  person  who 
was  a  constable  makes  no  difference  as 
to  his  power  and  duties,  nor  as  to  his 
compensation) ;  Com.  v.  Carson,  3  Phila. 
(Pa.)  219. 

[a]  Waiver  of  Ohjection  hy  Failure 
To  Challenge. — Where  the  court  ordered 
a  United  States  marshal  to  summon  a 
talesman,  and  the  defendant  objected 
thereto  because  the  sheriff  was  pres- 
ent, but  did  not  challenge  the  juror 
so  summoned,  any  error  committed  was 
without  prejudice  to  tfhe  defendant. 
Meeker  v.  Gardella,  1  Wash.  139,  23 
Pac.   837. 

60.  Bobbins  v.  Gorham,  25  N.  Y.  588, 
a  firming    26   Barb.   586. 

[a]  in  case  a  person  exempted  from 
jury  service  is  summoned  he  must  nev- 
ertheless appear  and  show  his  exemp- 
tion to  the  court.  He  cannot  rely  on 
his  exemjition  and  refuse  to  appear. 
People  V.  Holdridge,  4  Lans.  (N.  Y.) 
511. 
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61.  Eobbins  v.  Graham,  25  N.  Y.  588, 
affirming  26  Barb.  586. 

[a]  A  defendant  who  objects  to  the 
excusing  of  jurors  (1)  may  have  an 
attachment  in  order  to  verify  or  dis- 
prove the  ground  of  excuse.  Kennedy 
V.  State,  19  Tex.  App.  618;  Thompson 
V.  State,  19  Tex.  App.  593.  (2)  De- 
fendant cannot  complain  that  the  court 
suspended  the  proceedings  in  sending 
for  a  juror  who  had  been  given  leave 
of  absence  by  the  court  to  which  he 
had  objected.  Coleman  v.  State,  59 
Miss.  484. 

62.  See  generally  the  cases  cited 
throughout  this  section. 

[a]  Only  in  special  venire  cases 
does  the  statute  permit  attachment  or 
other  process  to  be  issued  for  special 
veniremen  who  do  not  appear.  For- 
rester V.  State,  73  Tex.  Crim.  61,  163  S. 
W.  87. 

63.  Cal. — People  v.  Collins,  105  Cal. 
504,  39  Pac.  16.  La. — State  v.  Ballerio, 
11  La.  Ann.  81.  Miss. — Boles  -;;.  State, 
24    Miss.    445. 

[a]  "The  attendance  or  non-at- 
tendance of  jurors,  before  they  are  im- 
paneled, the  punishment  of  them  for 
non-attendance,  and  their  discharge 
from  attendance  on  grounds  of  per- 
sonal excuse,  we  understand  to  be  mat- 
ters between  the  court  and  jurors,  and 
with  which  the  parties  cannot  of  right 
interfere."  Bond  v.  State,  23  Ohio 
St.   349. 

64.  Ala. — Johnson  v.  State,  47  Ala. 
9,  except  where  the  juror  summoned 
is  in  jail,  then  it  is  error  for  the  court 
to  refuse  to  send  for  him  when  mo- 
tion has  been  made  by  the  defendant. 
Miss.— Hale  r.  State,  72  Miss.  140,  16 
So.    387,  distinguishing   Boles  v.   State, 
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especially  when  hy.qtandors  pan  be  summoned  in  their  plaees,"' 
or  whore  there  are  enough  jurors  in  attendance  to  eomplete  the  jury.®*' 
Statutes,  however,  sometimes  make  it  obli|Lfatory  upon  the  court  to 
compel  the  attendance  of  absent  jurors."^  The  court  cannot  compel 
the  attendance  of  persons  not  let,^^l]y  summoned."^ 

The  application  for  an  attachment  may  be  made  by  either  party  to  the 
proceeding,"^  before  poinpr  to  trial. '^  After  the  trial  has  begun,  how- 
ever, it  cannot  be  interrupted  by  requiring  attachments  for  absent 
jurors.'^  But  the  power  to  act  summarily  is  not  limited  to  the  time 
while  the  suit  is  pending."  Statutes,  however,  sometimes  require  that 
the  application  be  made  when  the  juror  fails  to  appear  and  answer 
to  his  name."  If  an  attachment  is  not  demanded  within  the  time 
limited  by  statute,  the  party  is  deemed  to  have  waived  his  right 
thereto.'*  The  court  need  not!  sulspend  the  proceedings  until  an 
attachment  can  be  served ;"  it  is  discretionary  with  the  court  whetlier 


24  Miss.  445,  which  was  decided  under 
a  statute  which  was  later  amended. 
N.  Y.— Foster's  Case,  13  Abb.  Pr.  (N. 
S.)    372. 

[a]  Absentees  summoned  but  not 
residents  of  county  cannot  be  com- 
pelled to  attend.  Fiirlow  r.  State,  41 
Tex.  Crim.  12,  51  S.  W.  938. 

65.  Curtis  v.  Com.,  87  Va.  589,  13 
S,  E.  73. 

66.  La.— State  v.  Ballerio,  11  La. 
Ann.  81.  Md.— Johns  ;•.  State,  55  Md. 
350.  Miss. — Boles  v.  State,  24  Miss. 
445. 

[a J  Where  Juror  Who  Appeared  Is 
Absent. — No  distiuctiou  is  made  be- 
tween the  default  of  a  juror  who  has 
not  appeared,  and  one  who  after  ap- 
pearing in  court  was  absent  when 
called.  In  either  case,  if  a  sufficient 
rumber  of  the  panel  are  present,  the 
jury  will  be  completed  from  them,  un- 
less the  court,  in  its  discretion,  should 
defer  the  trial  to  bring  in  the  default- 
ing juror  by  atiiichment.  State  v. 
Lovenstoin,  9  La.   Ann.   313. 

[b]  Even  where  the  application 
was  made  in  due  time  the  court  may 
refuse  attachments  whore  there  is  a 
sufficient  number  of  jurors  present  to 
form  the  panel.  State  r.  Saunders,  37 
La.  Ann.  389;  State  c.  Rountree,  32  La. 
Ann.  1144:  State  r.  Breaux,  32  La. 
Ann.  222;  State  r.  Shonhausen,  26  La. 
Ann.  421;  State  v.  Ballerio,  11  La.  Ann. 
81. 

67.  See  generally  the  statutes,  and 
Pennell  v.  Percival",  13  Pa.  197;  Cahn 
f.  vState,  27  Tex.  App.  709,  11  S.  W. 
723. 

[a]  Where  a  juror  fails  to  appear 
after  being  sworn  the  court  must  either 


compel  his  attendance  or  dismiss  the 
jury  and  impanel  another,  and  can- 
not dispense  with  the  attendance  of 
the  defaulting  juror  and  swear  another 
in  his  place  without  the  consent  of  the 
parties.  Pennell  v.  Percival,  13  Pa. 
197. 

68.  Per  Curiam  Opinion,  1  Browne 
(Pa.)  200;  Furlow  r.  State,  41  Tex. 
Crim.  12,  51  S.  W.  938;  Rodriguez  f. 
State,  23  Tex.   App.  503,  5  S.  W.   255. 

69.  State  r.  Miller,  53  Iowa  84.  4 
N.  W.  838;  Sinclair  r.  State,  35  Tex. 
Crim.  130,  32  S.  W.  531. 

70.  State  f.  Saunders,  37  La.  Ann. 
389. 

71.  State  V.  Harp,  133  La.  1007,  63 
So.  500;  State  v.  Washington,  37  La. 
Ann.  828;  State  r.  Saunders,  37  La. 
Ann.  389;  State  v.  Farrer,  35  La.  Ann. 
315. 

72.  Robbins  r.  Gorham,  25  X.  Y.  5S8, 
affirming  26  Barb.  586,  it  may  be  had 
after  the  termination  of  the  iuit  in 
which   the   default  occurred. 

73.  See  generally  the  statutes,  and 
Sinclair  r.  State,  35  Tex.  Crim.  130,  32 
S.  W.  531;  Jackson  v.  State,  30  Tex. 
App.  664,   18  S.  W.  643. 

74.  State  r.  Miller,  53  Iowa  S4,  4 
N.  W.  838;  Sinclair  r.  State,  35  Tex. 
Crim.  130,  32  S.  W.  531;  Hudson  r. 
State,  28  Tex.  App.  323,  13  S.  W.  3SS: 
Jackson  r.  State,  30  Tex.  App.  664.  18 
S.  W.  643;  Kennedy  v.  State,  19  Tex. 
App.   61 S. 

75.  Cal.— People  r.  Collins,  105  Cal. 
504,  39  Pac.  16.  la.— State  r.  Harris, 
64  Iowa  287,  20  N.  W.  439.  Tex.— Deon 
r.  State,  37  Tex.  Crim.  506,  40  S.  W. 
266;  Shaw  r.  State,  32  Tex.  Crim.  155, 
22  S.  W.  588. 
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or  not  to  wait  for  tho  return  of  the  attachment.''® 

Summary  Proceeding.  —  The  proceeding  to  punish  a  defaulting  juror 
is  a  summary  one.'" 

A  reasonable  notice  to  appear  and  show  cause  must  be  given  before 
the  defaulting  juror  can  be  fined  for  contempt.'^^ 

Collection  of  Fine.  — Where  not  authorized  by  statute,  the  fine  can- 
not be  collected  bv  execution  against  the  body  of  the  juror.'^^ 

V.  SERVING  LIST  OF  JURORS  ON  DEFENDANT.  —  A.  In 
General.  —  The  right  of  a  person  charged  with  an  olfense  to  have  a 
list  of  the  jurors  summoned  to  try  his  ease  is  purely  statutory;  it 
does  not  exist  unless  the  statute  so  provides.^"  Statutes  so  providing 
have  been  enacted  in  several  jurisdictions,  however.*^  The  statutes 
are  generally  regarded  as  raandatory,^^  and  a  strict  compliance  there- 


76.  state  f.  Miller,  53  Iowa  84,  4 
N.  W.  838. 

77.  Eobbins  V.  Gorham,  25  N.  Y. 
588,   affirming   26   Barb.  586. 

78.  State  v.  Hollinshead,  16  N.  J. 
L.  539. 

79.  State  V.  Hollinshead,  16  N.  J.  L. 
539. 

80.  Green  v.  State,  38  Ark.  304; 
"Wright  f.  State,  35  Ark.  639;  Benton 
V.  State,  30  Ark.  328. 

81.  See  generally  the  statutes,  and 
the  following:  U.  S. — Stewart  v.  Uni- 
ted States,  211  Fed.  41,  127  C.  C.  A. 
477.  Ala.— Levy  v.  State,  48  Ala.  171; 
Chaney  v.  State,  31  Ala.  342;  Bill  v. 
State,  29  Ala.  34;  Bone  v.  State,  8  Ala. 
A])p.  59,  62  So.  455.  Colo. — Giano  v. 
People,  30  Colo.  20,  69  Pac.  504.  D.  C. 
United  States  v.  Neverson,  1  Mackey 
152.  ria.— Collins  v.  State,  31  Fla.  574, 
12  So.  906.  Ga. — Schumpert  v.  State, 
9  Ga.  App.  553,  71  S.  E.  879.  111.— State 
V.  Pennington,  267  111.  45,  107  N.  E. 
871.  La.— State  v.  Dodson,  136  La.  185, 
66  So.  773;  State  r.  Stewart,  34  La. 
Ann.  1037.  Miss. — Collier  v.  State,  106 
Mi?s.   613,  64   So.  S73;   Loper  v.  State, 

3  How.  429.  Mo.— State  v.  Hunter,  181 
Mo.  316,  80  S.  W.  955.  N.  J.— State 
t.  Tomassi,  75  N.  J.  L.  739,  69  Atl. 
214.  N.  y.— Colt  r.  People,  1  Park. 
Grim.    611.      Ohio.— Thurman    r.    State, 

4  Ohio  Cir.  Ct.  141,  2  Ohio  Cir.  Dec. 
466.  S.  C— State  v.  Colrlough.  31  S. 
C.  156,  9  S.  E.  811.  Tenn.— Link  v. 
State,  3  Heisk.  252.  Tex.— Luster  v. 
State,  63  Tex.  Crim.  541.  141  S.  W.  209, 
Ann.  Cas.  1913D,  1089;  Houillion  r. 
State,  3  Tex.  App.  537.  Va.— Craft  v. 
Com.,  24  Gratt.  (65  Va.)  602.  Wash. 
State  r.  Mayo,  42  Wash.  540,  85  Pac. 
251.  Wis. — Peterson  v.  State,  45  Wis, 
535,  542. 
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[a]  The  purpose  of  such  statutes  is 
to  afford  the  defendant  ample  time  to 
inspect  the  list  and  inquire  into  the 
qualifications  of  persons  constituting  the 
venire  for  his  trial,  so  that  he  may  get 
a  fair  and  impartial  jury.  Ala. — Dan- 
iel V.  State  (Ala.  App.),  71  So.  79; 
Haisten  v.  State,  5  Ala.  App.  56,  59 
So.  361.  La. — State  v.  Chambers,  45 
La.  Ann.  36,  11  So.  944;  State  v.  How- 
ell, 3  La.  Ann.  50.  N.  J.— State  v. 
Aaron,  4  N.  J.  L.  231,  7  Am.  Dec.  592. 
Tex.— Kellum  v.  State,  33  Tex.  Crim. 
82,  24  S.  W.  897;  Houillion  v.  State,  3 
Tex.  App.  537. 

[b]  Persons  accused  of  capital  of- 
fenses (1)  only  have  the  right  under 
some  statntes.  United  States  v.  Will- 
iams, 1  Cranch  C.  C.  178,  28  Fed.  Cas. 
No.  16,709;  Burries  v.  State,  36  Tex. 
Crim.  13,  35  S.  W.  164.  (2)  Conse- 
quentlj'  one  accused  of  counterfeiting 
is  not  entitled  to  a  list  of  jurors.  Uni- 
ted States  V.  Williams,  1  Cranch  C.  C. 
178,   28   Fed.  Cas.    No.   16,709. 

[c]  In  England,  the  right  to  a  copy 
of  the  jury  panel  does  not  exist  ex- 
cept in  the  case  of  treason.  Reg.  v. 
Bowling^  3  Cox    C.   C.  (Eng.)   509. 

82.  Ala.— Zininam  v.  State,  186  Ala. 
9.  65  So.  56;  Brown  r.  State,  128  Ala. 
12,  29  So.  200;  Linnehan  v.  State,  116 
Ala.  471,  22  So.  662;  Haisten  r.  State, 
5  Ala.  App.  56,  59  So.  361;  Welch  v. 
State,  1  Ala.  App.  144,  56  So.  11.  iMo. 
Slate  ;;.  Hunter,  181  Mo.  316,  80  S. 
W.  955.  Tex.— Foster  v.  State,  38  Tex. 
Crim.  525,  43  S.  W.  1009;  .Tones  v. 
State,  33  Tex.  Crim.  617,  28  S.  W.  464; 
Kellum  r.  State,  33  Tex.  Crim.  82,  24 
S.  W.  897. 

Contra,  People  v.  Pennington,  267 
111.  45,  107  N.  E.  871;  Hartley  v.  Peo- 
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with  reqnired.^^  The  clofcndnnt  cannot  be  compelled  apainst  his 
objection  to  go  to  trial  without  having  a  list  of  jurors,''*  altliough  lie 
may  waive  the  privilege,*''  by  failing  to  insist  upon  the  statute  and 
proceeding  to  trial  without  objection.^"  But  if  on  timely  objection, 
the  defendant's  right  is  denied,  he  is  entitled  to  a  reversal.*^ 

Tho  proper  time  to  object  to  a  failure  to  furnish  a  list  of  jurors  is 
when  the  venire  is  called  for  the  trial  of  the  cause;"*  an  objection 
made   upon   this  particular   ground   for   the   first   time  after   trial,*" 


pie,   156  111.  234,  40  N.  E.  831;  Touts 
V.  State,  8  Ohio  St.  98. 

[a]  Notwithstanding  interpretive 
clause  iiiovidiiit;  tliat  the  provisions  of 
the  statute  shall  be  directory  merely. 
Zininam  v.  State,  186  Ala.  9,  65  So. 
56. 

83.  Haisten  v.  State,  5  Ala.  App. 
56,  59  So.  361;  Welch  v.  State,  1  Ala. 
App.  144,  56  So.  11;  Harvey  v.  State, 
37  Tex.  365.  Compare  Luster  v.  State, 
63  Tex.  Crim.  541,  141  S.  W.  209,  Ann. 
Cas.  1913D,  1089,  holding  the  facts 
coustituted  a  substantial  compliance. 

84.  La. — State  v.  Stewart,  34  La. 
Ann.  1037.  Miss. — Loper  v.  State,  3 
How.  429.  Mo.— State  v.  Hunter,  181 
Mo.  316,  80  S.  W.  955.  N.  J.— Patter- 
son V.  State,  48  N.  J.  L.  381,  4  Atl. 
449.  Tenn.— Link  v.  State,  3  Heisk. 
252.  Tex.— Harvey  r.  State,  37  Tex. 
365;  Burries  V.  State,  36  Tex.  Crim.  13, 
35  S.  W.  164;  Jones  v.  State,  33  Tex. 
Crim.  617,  28  S.  W.  464;  Kellum  v. 
State,  33  Tex.  Crim.  82,  24  S.  W.  897, 
when   tho  defendant  is  in  jail. 

85.  Colo. — Giano  v.  People,  30  Colo. 
20,  69  Pac.  504.  Ga. — Schumpert  r. 
State,  9  Ga.  App.  553,  71  S.  E.  879. 
m.— Hartley  r.  People,  156  111.  234,  40 
K.  E.  831,  even  if  he  is  a  minor.  La. 
State  V.  Risso,  131  La.  946,  60  So.  625: 
State  V.  Fuller,  14  La.  Ann.  667;  State 
r.  Price,  6  La.  Ann.  691.  Miss. — Logan 
r.  State,  50  Miss.  269;  Lopor  r.  State, 
2  How.  429.  Mo.— State  v.  Hunter, 
181  Mo.  316,  SO  S.  \V.  955;  State  v. 
Klinger,  46  Mo.  224.  N.  J.— State  v. 
Aarou,  4  N.  J.  L.  231,  7  Am.  Dec.  592. 
S.  C— State  V.  Colclough,  31  S.  C.  156, 
9  S.  E.  811.  Tenn.— Link  r.  State,  3 
Heisk.  252.  Tex.— Foster  r.  State,  38 
Tex.  Crim.  525,  43  S.  W.  1009;  Houil- 
lion  L-.  State,  3  Tex.  App.  537. 

fa]  A  waiver  of  a  special  venire  in 
writing  dispenses  with  the  necessity 
of  serving  a  copy  upon  the  defend- 
ant. Flowers  v.  State,  2  Ala.  App.  65, 
56  So.  98. 


Waiver  by  failure  to  make  demand. 
see   infra,    V,  B. 

86.  Ala.— Webb  V.  State,  138  Ala. 
5;!,  34  So.  1011.  Colo.— Minieh  r.  Peo- 
ple, 8  Colo.  440,  9  Pac.  4.  Miss.— State 
V.  Johnson,  1  Walk.  392.  Mo. — State 
V.  McLain,  159  Mo.  340,  350,  (JU  S.  W. 
736;   State   i.  Kliuger,  46  Mo.  224. 

[a]  The  acceptance  of  a  jury  with- 
out objection  is  a  waiver.  Houillion  v. 
StatC;  3   Tex.   App.   537. 

[b]  The  mere  statement  that  the 
defendant  waives  nothing  does  not  as- 
sist a  defendant  who  did  not  call  the 
court's  attention  to  the  failure  of  the 
clerk  to  furnish  the  list.  Schumpert 
V.  State,  9  Ga.  App.  553,  71   S.  E.  879. 

[c]  But  a  defendant  who  stands 
mute  and  refuses  to  plead  is  entitled 
to  a  list  of  jurors.  Link  v.  State,  3 
Heisk.    (Tenu.)    252. 

87.  Minieh  r.  People,  8  Colo.  440, 
9  Pac.  4;  Houillion  v.  State,  3  Tex. 
App.    537. 

[a]  To  make  the  omission  available 
on  error,  the  defendant  should  demand 
it,  and  on  being  refused,  should  accept 
and  present  the  facts  by  a  bill  of  ex- 
ceptions. People  r.  Pennington,  267 
111.  45,  107  N.  E.  871;  Kellv  v.  Peo- 
ple, 132  HI.  363,  24  N.  E.  5(5.  As  to 
necessity  for  demand^  see  generally 
infra,   Y,   B. 

fhl  Hearing  on  Appeal.— Tn  con- 
sidering the  point,  the  question  whether 
or  not  the  defendant  is  prejudiced  by 
a  failure  to  obtain  the  list  does  not 
arise.  State  f.  Hunter,  181  Mo.  316, 
SO  S.  W.  955.  Compare  Minieh  r.  Peo- 
ple, 8   Colo.  440,  9  Pac.  4. 

88.  Houillion  v.  State,  3  Tex.  App. 
537. 

Objection  to  omission  of  name  of 
juror  from  list,  see  infra.  V,  K,  2,  a, 
(I). 

89.  State  r.  Cook,  20  La.  Ann.  145; 
State  r.  Fuller,  14  La.  Ann.  667;  State 
V.  Jackson,  12  La.  Ann.  679;   State  V. 
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on  motion  for  new  trlal,^*'  or  on  appeal,^^  comes  too  late. 

Effect  of  Right  on  Personnel  of  Jury.  —  The  statutes  giving  an  aecnsed 
a  right  to  a  list  of  jurors  do  not  give  him  a  right  to  have  a  jury  'vvhich 
is  to  try  his  case  selected  exclusively  from  the  list  furnished,^-  or  a 
right  to  demand  that  such  list  be  exhausted  before  a  special  venire  is 
issued,  where  a  part  of  such  jurors  are  in  attendance  in  another  de- 
partment of  the  court.^^ 

B.  Demand.  —  Some  statutes  provide  for  furnishing  a  list  of  jurors 
only  upon  demand  made  by  the  defendant  at  a  stated  time.^'*  If  the 
defendant  does  not  make  a  demand  at  the  time  prescribed,  he  is 
deemed  to  have  waived  his  right  to  a  list,^^  and  the  court  in  its  dis- 
cretion may  deny  a  subsequent  demand.^*' 

C.  Order  and  Writ.  —  Some  statutes  provide  for  an  order  of  court 
directing  service  of  the  list,^''  while  under  other  statutes  no  order  of 
record  is  required.'-*^  Some  statutes  require  the  clerk  to  issue  a  writ 
commanding  the  sheriff  to  deliver  a  copy  of  the  list  of  jurors  sum- 
moned to  the  defendant.®* 


I.afleur,   Man.    Unrep.    Cas.    (La.)    292; 
Roberts  f.  State,  5  Tex.  App.  141. 

90.  Houillion  v.  State,  3  Tex.  App. 
537.  See  generally  the  title  "New 
Trial." 

91.  State  V.  Blackman,  35  La.  Ann. 
483;  Loper  v.  State,  3  How.  (Miss.) 
429. 

92.  State  v.  Mayo,  42  Wash.  540,  85 
Pac.  251. 

93.  State  v.  Mayo,  42  Wash.  540, 
^5  Pac.  251. 

94.  See  generally  the  statutes,  and 
Colo.— Giano  v.  People,  30  Colo.  20,  69 
Pac.  504,  statute  requires  a  demand 
unless  the  crime  charged  is  a  felony. 
111. — People  r.  Pennington,  267  111.  45, 
107  N.  E.  871.  Miss.— Collier  v.  State, 
106   Miss.   613,   64   So.   373. 

[a]  Where  Defendant  Waives  Ar- 
raignment.— Under  a  statute  requiring 
the  furnishing  of  list  before  arraign- 
ment, the  party  should  demand  a  list 
before  waiving  formal  arraignment  and 
pleading  to  the  indictment.  Kelly  v. 
People,  132  111.  363,  24  N.  E.  56. 

|b]  The  court's  attention  must  he 
called  to  a  motion  for  a  list  of  the 
epecial  venire  under  a  statfule  pft'O- 
viding  tliat  a  person  accused  of  a  cap- 
ital crime  shall,  if  demanded  by  him 
by  motion  at  a  stated  time,  have  a  list 
of  the  special  venire  summoned.  Col- 
lier V.  State,  106  Miss.  613,  64  So.  373. 

[c]  In  the  Missouri  statute  provid- 
ing that  a  list  of  jurors  shall  be  fur- 
nished the  defendant  in  cases  specified 
in  the  first  subdivision  of  section  5223, 
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"at  least  twenty-four  hours  before  the 
trial,  and  in  the  cases  specified  in  the 
second  subdivision  of  said  section,  at 
least  twelve  hours  before  the  trial; 
and  in  other  cases,  before  the  jury  is 
sworn,  if  such  list  be  required"  the 
word  ''required"  refers  only  to 
"'other  cases."  State  v.  May,  142 
Mo.  135,  43  S.  W.  637. 

As  to  necessity  for  objection  where 
no  list  is  furnished,  see  supra,  V,  A. 

95.  Giano  v.  People,  30  Colo.  20,  69 
Pac.  504;  Peterson  v.  State,  45  Wis. 
535. 

That  defendant  may  waive  right,  see 
generally  supra,  V,  A. 

96.  Hannah  v.  State,  87  Miss.  375, 
39    So.    855. 

97.  See  generally  the  statutes,  and 
Breden  v.  State,  88  Ala.  20,  7  So.  258; 
fehelton  V.  State,  73  Ala.  5;  Bone  v. 
State,  8  Ala.  App.  59,  62  So.  455;  Kirby 
r.  State,  5  Ala.  App.  128,  59  So.  374, 
holding  order  to  be  in  strict  compli- 
ance with  statute. 

98.  See  generally  the  statutes,  and 
State  r.  Hunter,  181  Mo.  316,  80  S. 
W.  955. 

[a]  A  verbal  direction  to  the  clerk 
to  furnish  the  defendant  with  a  list  is 
all  that  is  necessary  under  a  statute 
providing  that  the  list  shall  be  deliv- 
ered to  the  defendant  if  such  list  is  re- 
quired. State  V.  Hunter,  181  Mo.  316, 
80  S.  W.  955. 

99.  See  generally  the  statutes,  and 
Ollora  V.  State,  60  Tex.  Crim.  217,  131 
S.   W.   570.     Compare  Luster  v.   State, 
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D.  Number  of  Lists  To  Be  Furnished.  —  The  stattitcf?  nsnally  re- 
quire only  one  list  of  jurors  to  be  served  on  the  defendant;'  and  it 
is  improper  to  serve  two  lists  containing  different  sets  of  names  as 
jurors  to  try  him,-  though  the  defendant  cannot  complain  because  a 
list  of  jurors  for  another  week  was  also  served  on  him  as  this  list  is 
mere  surplusage.^ 

Where  a  wrong  or  improper  list  has  been  served,  however,  the  defective 
service  may  be  cured  by  serving  a  proper  list  in  due  time.* 

E.  Form  and  Contents  of  List.  —  1.  Caption.  —  It  is  not  re- 
quired that  the  list  served  have  a  caption,^  and  therefore  a  misnomer 
in  the  Christian  name  of  the  defendant  in  tlie  caption  is  immaterial.^ 

2.  Contents.  —  a.  Names  of  Jurors.— (I.)  Whose  Names  Shall  Appear. 
The  statutes  vary  as  to  what  jurors'  names  shall  be  placed  on  the 
list  to  be  served  on  the  defendant,^  some  providing  for  a  list  of  the 


63  Tex.  Crim.  541,  141  S.  W.  200,  Ann. 
Cas.  1913D,  1089,  holding  there  to  have 
been  a  substantial  compliance  with  the 
statute  although   no   writ  issued. 

[a]  Writ  Must  Be  Sealed. — When  a 
motion  to  quash  the  venire  is  made, 
the  proper  practice  is  to  postpone  the 
case  and  direct  the  service  of  a  copy 
of  the  venire  properly  attested  by  the 
clerk.  It  is  improper  to  direct  the 
afExing  of  the  seal  when  the  objection 
is  made.  Ollora  v.  State,  60  Tex.  Crim. 
217,  131  S.  W.  570. 

1.  See  generally  the  statutes,  and 
Foster  c.  State,  38  Tex.  Crim.  525,  43 
S.   W.   1009. 

[a]  Second  List  Where  Indictment 
Is  Nolle  Prossed. — Where  the  indict- 
ment is  nolle  prossed  a  second  list  need 
not  be  served  on  the  accused  when  an 
iuforniatiou  charging  the  same  offense 
is  filed  at  the  same  term  of  court.  State 
V.  Washington,  40  La.  Ann.  669,  4  So. 
864. 

2.  Foster  r.  State,  38  Tex.  Crim. 
525,  43  S.  W.  1009. 

[a]  A  motion  to  quash  service  of 
the  special  panel  upon  this  ground  must 
be  sustained  or  it  will  be  reversible 
error.  Foster  v.  State,  38  Tex.  Crim. 
525,  43  S.  W.   1009. 

3.  State  r.  Casey,  44  La.  Ann.  960, 
11  So.  5S3;  State  r.'  Ward,  14  La.  Ann. 
673;  State  r.  Chenev,  Man.  Unrep.  Cas. 
(La.)   394. 

[a]  As  he  is  presumed  to  know  that 
those  of  one  week  cannot  serve  in  the 
other  week.  State  r.  Ward,  14  La. 
Ann.  67.^. 

[b]  One  copy  may  be  made  of  the 
list  of  jurors  to  serve  for  two  succes- 


sive weeks.    State  v.  Risso,  131  La.  946, 
60  So.  625. 

4.  Coates  v.  State,  1  Ala.  App.  35, 
56  So.  6. 

[a]  Any  irregularity  in  serving  a 
list  containing  the  names  of  jurors  not 
summoned  is  cured  by  the  service  of 
another  list  omitting  their  names  and 
containing  the  names  of  others  sum- 
moned instead,  to  which  is  attached  a 
certificate  of  the  clerk  explaining  the 
purpose  of  the  new  list.  Lewis  v.  State, 
178  Ala.  26,  59  So.  577.  See  Hunter  v. 
State,  156  Ala.  20,  47  So.  133. 

5.  Henderson  v.  State,  98  Ala.  35, 
13  So.  146  (it  is  sufficient  if  the  list  is 
correct  and  the  defendant  is  served 
Avith  a  copy  and  informed  by  the  sher- 
iff that  the  list  composed  the  special 
venire  in  his  case);  State  r.  Brooks, 
30  N.  J.  L.  356,  where  the  title  of  the 
court  and  cause  is  stated  in  the  copy 
of  the  indictment  served  with  the  list, 
these  things  need  not  be  repeated  in 
the  list. 

[a]  Signing  Notice  at  Head  of  List. 
There  is  no  law  requiring  that  the 
clerk  sign  the  notice  at  the  head  of  the 
list  giving  notice  to  the  defendant  that 
the  list  would  constitute  the  venire. 
Phillips  r.  State,  162  Ala.  14,  50  So. 
194. 

6.  Henderson  r.  State,  98  Ala.  35, 
13    So.    146. 

7.  See    generally    the    statutes. 

[a]  Statute  Construed. — A  statute 
requiring  a  list  of  .iurors  to  be  fur- 
nished previous  to  arraignment  can 
mean  only  the  list  of  .jurors  then  se- 
lected to  serve  immediately  after  ar- 
raignment; otherwise,  in  case  of  a  con- 
tinuance   it    cannot    be    complied    with. 
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special  venire  only,^  and  some  for  a  list  of  jurors  on  the  regular  panel 
only.^  But  generally  such  statutes  require  that  the  list  contain  the 
names  of  the  jurors  who  have  been  summoned.^"  The  names  of  jurors 
summoned,  but  not  drawn,  should  not  be  included  in  some  juris- 
dictions.^^ Nor  is  it  contemplated  by  the  statutes  that  the  list  shall 
contain  the  names  of  jurors  engaged  in  another  ease/'     A  defend- 


In  such  case,  the  prisoner  will  be  fur- 
nished a  list  of  jurors  then  selected  if 
he  requests  it.  North  v.  People,  139 
111.  81,  28  N.  E.  966. 

[b]  Louisiana. — Under  a  statute  re- 
quiring a  delivery  of  a  list  of  jurors 
■wbo  are  to  pass  on  defendant's  trial, 
the  defendant  cannot  refuse  to  go  to 
trial  because  some  of  the  jurors  have 
been  excused,  some  had  not  been  sum- 
moned, and  two  whose  names  are  in 
the  list  were  erased  from  the  venire, 
one  having  been  excused  and  the  other 
having  left  the  state  permanently  after 
being  summoned.  State  v.  Kane,  32 
La.  Ann.  999.  To  same  effect,  see 
State  V.  Cheney,  Man.  Unrep.  Cas. 
(La.)  394. 

[c]  But  where  a  list  containing  156 
names  of  whom  120  had  either  been 
excused  or  were  not  summoned,  is 
served,  the  spirit  of  the  statute  is  not 
complied  with  and  the  overruling  of 
defendant's  objection  is  reversible  er- 
ror.    State  V.  Howell,  3  La.  Ann.  50. 

[d]  The  omission  of  jurors  who  were 
drawn  and  not  summoned  is  not  ground 
to  set  aside  the  venire.  State  v. 
Wright,  41  La.  Ann.  600,  6  So.  135. 

8.  See  generally  the  statutes,  and 
Fletcher  v.  State,  60  Miss.  675;  Mc- 
Carty  v.  State,  26  Miss.  299;  Harvey 
V.  State,  37  Tex.  365. 

[a]  That  the  defendant  is  tried  by 
a  regular  jury  instead  of  the  special 
venire  guaranteed  a  defendant  ac- 
cused of  a  capital  offense  does  not  ex- 
cuse the  state  for  failing  to  furnish 
a  copy  of  the  special  venire.  Burries 
V.  State,  36  Tex.  Crim.  13,  35  S.  W. 
164. 

9.  See  generally  the  statutes,  and 
Stewart  v.  United  States,  211  Fed.  41, 
127  C.  C.  A.  477;  Territory  v.  Kelly, 
2  N.  M.  292,   301. 

10.  U.  S. — See  United  States  v.  Dow, 
Taney  34,  25  Fed.  Cas.  No.  14,990.  Ala. 
Lewis  V.  State,  178  Ala.  26,  59  So.  577. 
See  Walker  r.  State,  146  Ala.  45,  41 
So.  878;  Plant  v.  State,  140  Ala.  52, 
37  So.  159;  Collins  v.  State,  137  Ala.  50, 
34  So.  403;  Johnson  v.  State,  133  Ala. 
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38,  31  So.  951;  Brown  r.  State,  128 
Ala.  12,  29  So.  200,  under  an  early  stat- 
ute requiring  service  of  copy  of  the 
venire.  Fla. — Collins  v.  State,  31  Fla. 
574,  12  So.  906.  Mo.— State  v.  Melton, 
67  Mo.  594;  State  v.  Buckner,  25  Mo. 
167.  For  present  law  in  Missouri  see 
Rev.  St.,  1909,  §5227.  N.  M.— Territory 
V.  Kelly,  2  N.  M.  292,  301.  Tex.— Fos- 
ter f.  State,  38  Tex.  Crim.  525,  43  S. 
W.  1009;  Kellum  v.  State,  33  Tex. 
Crim.  82,  24  S.  W.  897;  Murray  v. 
State,  21  Tex.  App.  466,  474,  1  S.  W. 
522,  3  S.  W.  104;  Drake  v.  State,  5 
Tex.  App.  649;  Harrison  v.  State,  3  Tex. 
App.   558,   565. 

[a]  Objection  that  the  list  im- 
properly contains  names  of  jurors  not 
summoned  is  not  available  on  motion 
in  arrest  (Thomas  v.  State,  94  Ala.  74, 
10  So.  432),  but  may  be  taken  by  mo- 
tion to  quash  venire.  See  infra,  VII, 
E,  3. 

Curing  irregularity  in  serving  a  list 
containing  names  of  jurors  not  sum- 
moned by  serving  a  proper  list,  see 
supra,  V,  D. 

[b]  Serving  a  list  of  names  drawn 
is  not  a  compliance  with  a  statute  re- 
quiring service  of  a  copy  of  names  of 
persons  summoned.  Collins  v.  State,  31 
Fla.  574,  12  So.  906;  Foster  v.  State,  38 
Tex.  Crim.  525,  43  S.  W.  1009;  Har- 
rison V.  State,  3  Tex.  App.  558. 

[c]  Where  Names  Are  Erased. 
Where  the  names  of  the  jurors  not 
summoned  have  been  obliterated  by 
having  a  pencil  mark  drawn  through 
them,  the  copy  is  unobjectionable. 
Murray  v.  State  (Tex.  App.),  3  S.  W. 
104. 

[d]  Construing  List. — In  ruling  on 
an  objection  that  the  copy  does  not 
contain  the  names  of  the  jurors  sum- 
moned, the  whole  copy  will  be  taken 
together.  Wiggins  v.  State,  47  Tex. 
Crim.   538,  84   S.   W.   821. 

As  to  summoning  jurors  generally, 
see   suprn,   IV. 

11.  Green  v.  State,  97  Ala.  59,  12 
So.   416,   15   So.    242. 

12.  Jobe  V.  State,  1  Ala.  App.  112, 
55  So.  430. 
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ant  cannot  refuse  to  go  to  trial  because  the  list  contains  the  names 
of  jurors  who  have  boon  excused. ^^ 

Talesmen.  — The  defendant  is  not  entitled  to  a  list  of  talesmen  sum- 
moned from  the  bystanders  for  instant  service  where  there  is  no 
time  to  serve  the  list  ;^*  but  a  list  of  talesmen  ordered  drawn  in 
anticipation  of  the  exliaustion  of  the  regular  panel  must  be  .served.^'* 

Effect  of  Omission  of  Name  of  Juror  From  List.if —  A  juror  whose  name 
is  omitted  from  the  list  should  not  be  sworn  ;'^  but  in  the  absence  of 
objection,  swearing  such  a  juror  is  no  ground  for  reversal,  where  no 
collusion  appears.^'* 

(II.)  Manner  of  Stating  Names.  —  Although  it  may  be  better  prac- 
tice to  write  out  in  full  one  Christian  name  of  the  juror,  tbe  practice 
of  indicating  the  jurors  by  tlieir  initials  has  obtained  too  long  to  be 
brought  into  question," 

The  appearance  more  than  once  of  a  juror's  name  does  not  vitiate  the 
panel.-" 


13.  State  r.  Kaiio,  ?.2  La.  Ann.  999. 
As  to   excusing  of  jurors,   see  infra, 

VI. 

14.  Ala.— Untreinor  r.  State,  14G 
Ala.  26,  41  So.  28.5;  Smith  r.  State, 
145  Ala.  17,  40  So.  957;  Bailev  r.  State, 
134  Ala.  59,  32  So.  673;  .Johuson  v. 
State,  134  Ala.  54,  32  So.  724;  Mitch- 
ell V.  State,  129  Ala.  23,  30  So.  348. 
Ga." — Chewniug  f.  State  (Ga.  App.), 
88  S.  E.  904.  La.— State  i'.  Laborde,  120 
La.  136,  45  So.  38;  State  v.  Thompson, 
116  La.  829,  41  So.  107;  State  v.  Stew- 
art, 34  La.  Ann.  1037;  State  v.  Henry, 
15  La.  Ann.  297;  State  v.  Bennett,  14 
La.  Ann.  651.  Mo. — State  r.  Buckner, 
25  Mo.  167;  State  r.  Price,  3  Mo.  App. 
586.  N.  M.— Territory  v.  Kellv,  2  N. 
M.  292,  301.  Tex.— Dow  r.  State,  31 
Tex.  Crim.  278,  20  S.  W.  583;  Brother- 
ton  V.  State,  30  Tex.  App.  369,  17  S. 
W.  932;  Richardson  r.  State,  7  Tex. 
App.  486;  Gardenhire  V.  State,  6  Tex. 
App.  147;  Harris  v.  State,  6  Tex.  App. 
97. 

Contra,  State  r.  Aaron,  4  N.  J.  L. 
231,  7  Am.  Dec.  592. 

15.  State  V.  Laborde,  120  La.  136, 
45  So.  38;  State  r.  Pollet,  45  La.  Ann. 
1168,  14  So.  179;  State  v.  Stewart,  34 
La.  Ann.  1037;  John.sou  r.  State,  4  Tex. 
App.   268. 

[a]  Where  there  are  not  suflScient 
names  in  the  box  to  fill  the  venire 
ordered,  and  the  court  orders  the  sum- 
moning of  talesmen  to  supply  the  de- 
ficiency, it  is  the  sheriff's  duty  to 
place  these  names  on  the  list  of  the 
special  venii-e  and  the  defendant  is  en- 


tilled  to  a  copy.     Johnson  v.  State,  4 
Tex.  App.  268.  ' 

[b]  Where  Not  Drawn  for  Service 
Generally. — That  the  talesmen  ordered 
in  anticipation  of  the  exhaustion  of  the 
regular  panel  are  not  ordered  drawn  to 
serve  generally  but  to  serve  in  a  par- 
ticular case  does  not  obviate  serving 
a  list  of  them  on  the  defendant.  State 
V.  Pollet,  45  La.  Ann.  116S,  14  So.  179. 

16.  As  ground  for  quashing  venire, 
see  infra,  VII,  E,  3. 

17.  State  V.  Powell,  7  N.  J.  L.  244; 
Melton  r.  State,  71  Tex.  Crim.  130,  158 
S.  W.  550;  Campbell  r.  State,  30  Tex. 
App.  645,  is  S.   W.  409. 

[a]  Where  the  rejected  juror  is 
later  summoned  as  a  talesman,  it  is 
not  error  to  refuse  to  set  aside  the  list 
of  talesmen  on  this  ground  where  the 
juror  is  later  challenged  for  cause. 
Campbell  r.  State,  30  Tex.  App.  645, 
IS  S.  W.  409. 

18.  State  f.  Ward,  9  Mo.  App.  588. 

19.  Hall  V.  State,  130  Ala.  45,  30 
So.  422;   Aikin   r.  State,  35  Ala.  399. 

[al  The  use  of  initials  (1)  in  indi- 
cating the  christian  names  of  the  jur- 
ors is  not  ground  for  postponing  the 
trial  (State  r.  Duperior,  115  La.  478, 
39  So.  455),  (2)  setting  aside  the  ver- 
dict (State  r.  Duperior,  115  La.  478, 
39  So.  455),  (3)  or  arresting  the  judg- 
ment. Slate  c.  Stedman,  7  Port.  (Ala.) 
495. 

Use  of  initials  as  ground  of  challenge, 
see  nit  fid,   VII,   K. 

20.  Beard  /•.  State,  41  Tex.  Crim. 
173,  53  S.  W.  348. 
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(III.)  Misiioraer.=i  —  An  inadvertent  mistake  in  the  names  of  jurors 
in  the  list  is  not  ground  for  postponing  the  trial  until  a  correct  list 
is  furnished,"  or  for  disturbing  a  verdict,-^  but  the  juror  whose  name 
is  imperfectly  set  forth  should  be  rejected,'*  and  it  is  error  to  refuse 
to  stand  him  aside,^^  though  this  error  becomes  harmless  when  he  is 
challenged.-" 

A  variance  in  the  middle  initial  does  not  constitute  a  mistake  in 
name.-^    As  to  names  misspelled,  the  doctrine  of  idem  sonans  applies.^^ 

b.  Residence  and  Occupation  of  Jurors.  —  The  residence  of  the 
jurors  need  not  be  stated,^^  unless  required  by  statute,  as  is  sometimes 
the  case.^° 

The  occupation  of  the  juror  should  be  stated  under  some  statutes.^^ 

c.  Designating  Specially  and  Rcgidarly  Drawn  Jurors.  —  It  is  not 
required  that  the  list  designate  which  are  specially  drawn  jurors  and 
which  are  regularly  drawn.^- 

d.  Sheriff's  Return  on  the  Venire.  —  A  copy  of  the  sheriff's  return 
upon  the  venire  is  not  required  in  the  copy  of  the  list  of  jurors  sum- 
moned thereunder.^^ 

e.  Proces  Verbal  and  Certificate  of  Jury  Commissioners.  —  The 
copy  of  the  venire  served  need  not  contain  a  copy  of  the  proces 
verbal  of  the  action  of  the  jury  commissioners  in  drawing  the  jury.^* 


21.  As  groimd  for  quashing  venire, 
see  infra,  VIIj  E,  3. 

22.  State  r.  Dodson,  136  La.  185,  66 
So,  773;  State  v.  Brown,  118  La.  373, 
42  So.  969;  State  v.  Eodriges,  45  La. 
Ann.  1040,  13  So.  802;  State  V.  Brooks, 
92   Mo.  542,  572,  5  S.  W.  257. 

23.  State  v.  Dubord,  2  La.  Ann.  732. 

24.  Ala.— Ezell  v.  State,  102  Ala. 
101,  15  So.  810;  Floyd  v.  State,  55  Ala. 
61.  111.— Mingia  v.  People,  54  111.  274. 
La.— State  v.  Dubord,  2  La.  Ann,  732. 
Tex. — Beard  v.  State,  41  Tex.  Crim. 
173,  53  S.  W.  348;  Mitchell  v.  State,  36 
Tex.  Crim.  278,  33  S.  W.  367,  36  S. 
"W.  456;  Hudson  v.  State,  28  Tex.  App. 
323,  13  S.  W.  388;  Thompson  v.  State, 
19  Tex.  App.  593;  Swofleord  V.  State,  3 
Tex.    App.    76,    88. 

25.  Mingia  t.  People,  54  HI.  274; 
Beard  v.  State,  41  Tex.  Crim.  173,  53 
S.  W.  348;  Hudson  v.  State,  28  Tex. 
App.   323,   13   S.   W.   388, 

As  to  standing  jurors  aside  see  gen- 
erally VII,  C. 

26.  State  v.  Eosenthal,  85  N.  J.  L. 
"64,  89  Atl.  1045;  Beard  v.  State,  41 
Tex.  Crim.  17.3,  53  S.  W.  348;  Hudson 
f.  State,  28  Tex.  Crim.  323,   13   S.  W. 

OQC 

27.  Kimbrell  v.  State,  130  Ala.  40, 
30  So.  454. 
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28.  Kimbrell  v.  State,  130  Ala,  40, 
30  So.  454;  Katteree  v.  State,  53  Ga. 
570. 

29.  White  v.  State,  136  Ala.  58,  34 
So.  177;  State  v.  Underwood,  49  La. 
Ann.  1599,  22  So.  831. 

30.  See  generally  the  statutes  and 
United  States  v.  Insurgents,  2  Dall. 
335,  1  L.  ed.  404,  26  Fed.  Cas.  No.  15,- 
443;  United  States  v.  Dow,  Taney  34, 
25  Fed,  Cas,  No,  14,990;  State  v. 
Brooks,  30  N.  J.  L.  356. 

[a]  Particularity. — Giving  the  resi- 
dence as  in  the  state  or  county  with- 
out a  more  particular  designaion  is  in- 
sufficient. United  States  v.  Insurgents, 
2  Dall.  335,  1  L.  ed.  404,  26  Fed.  Cas. 
No.  15,443. 

[b]  Use  of  Abbreviations, — The 
township  residence  of  the  jurors  may 
be  stated  in  an  abbreviated  form. 
State  V.  Brooks,  30  N.  J.  L.  356. 

31.  Cole  V.  State,  105  Ala.  76,  16 
So.    762. 

Omission  to  state  occupation  as 
ground  for  quashing  venire,  see  infra, 
VII,  E,  3. 

32.  Cawley  v.  State,  133  Ala.  128, 
32  So.  227. 

33.  Sterling  v.  State,  15  Tex.  App. 
249. 

34.  State  v.  Williams,  47  La.  Ann. 
1609,  18  So.  647. 
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And  as  thp  nortifinato  of  thp  jury  commissionors  flops  not  form  any 
part  of  the  venire  rerniircd  to  be  served  on  the  defendant,"'^  typo- 
grapliii-al  t-rrors  in  tlic  ccrlilicate  do  not  vitiate  a  serviee  of  tlie  eopy.^" 

3.  Signature  and  Certificate.  —  The  sheriff  need  not  sign  the  list 
furnished  the  defendant. ^^ 

Some  statutes  provide  for  serviee  of  a  certified  copy  of  the  venire.^® 
In  some  jurisdietions,  although  there  is  no  law  requiring  it,^"  it  is  the 
practice  for  the  clerk  to  certify  that  the  list  is  a  copy  of  the  names 
of  jurors  to  try  the  case;*'^  and  though  an  omission  of  the  certificate 
is  an  irregularity,*^  it  is  not  prejudicial  if  the  list  served  appears  to 
have  been  an  exact  copy.*" 

4.  Amendment.  —  The  making  of  the  list  being  regarded  as  a 
clerical  duty  merely,  the  court  may  direct  amendments  to  be  made." 

5.  Objections  and  Waiver."  —  Objections  to  irreguljirities  and 
mistakes  in  the  jury  list  served  on  the  defendant  must  be  made  be- 
fore entering  on  the  trial.*^  If  not  objected  to  until  at  trial*"  or 
after  verdict,*^  the  objection  comes  too  late  and  the  defendant  will 
be  held  to  have  waived  his  objections.  A  failure  to  object  is  tantamount 
to  an  acknowledgment  that  a  correct  list  of  jurors  has  been  served 
on  him.*^  If  a  defendant  has  been  put  to  a  disadvantage  by  a  failure 
to  serve  him  a  correct  list,  his  conviction  will  not  stand,***  but  slight 
inaccuracies  which  could  be  corrected  by  calling  the  court's  attention 
to  them  are  regarded  as  harmless  inaccuracies-^*^ 

F.  Serving  the  List.  —  1.  By  Whom  Served.  —  Generally  the  list 
of  jurors  is  served  by  the  sheriff,^^  although  under  some  statutes,  it 


35.  State  v.  Rodriges,  45  La.  Ann. 
1040,  13   So.  802. 

36.  State  r.  Rodriges,  45  La.  Ann 
1040,  13  So.  802,  in  name  of  jury  com- 
missioner. 

37.  Porter  v.  State,  146  Ala.  36,  41 
So.  421;  Handy  r.  State,  121  Ala.  13, 
25  So.   1023. 

38.  Luster  r.  State,  63  Tex.  Crim. 
541,  141  S.  W.  209,  Ann.  Cas.  1913D, 
1089. 

[a]  That  the  clerk  filled  out  the  cer- 
tificate after  service  hut  omitted  his 
ofiicial  seal  is  iiiunatcrial  whore  the 
defendant  was  furnished  an  exact  copy 
at  the  time  required  in  the  statute. 
Luster  r.  State,  63  Tex.  Crim.  541,  141 
S.   W.  209,  Ann.   Cas.   1913D,   10S9. 

39.  Phillips  v.  State,  162  Ala.  14, 
50  So.  194. 

40.  T'uderwood  v.  State,  176  Ala.  17, 
5S  So.  389.  See  Bailey  v.  State,  134 
Ala.  59,  .';2  So.  073,  holding  there  is  no 
statute   requiring   it. 

41.  Underwood  f.  State,  176  Ala.  17, 
58  So.  389. 

42.  Underwood  v.  State,  176  Ala.  17, 
58  So.  3S9. 

i3.    Keuau  v.  State,  73  Ala.   15    (so 


that  it  will  correspond  with  the  title 
of  the  cause) ;  Sterling  v.  State,  15  Tex. 
App.   249,  255. 

44.  Objections  for  failure  to  fur- 
nish jury  Ust,  see  supra,  V,  A. 

Misnomer  of  juror  as  ground  of  ob- 
jection, see  supra,  V,  E,  2.  a,  (III*. 

45.  Gaston  r.  State,  179  Ala.  1,  00 
So.  805;  Bell  r.  State,  59  Ala.  55; 
Browning  r.  State,  33  Miss.  47,  71. 

[a]  Objection  after  announcing 
ready  for  trial  au<l  accepting  the  jurors 
tomes  too  late.  State  v.  Viaux,  8  La. 
Ann.   514. 

46.  State  r.  Brooks,  30  N.  J.  L.  356. 

47.  Browning   v.  State,  33   Miss.  47. 

48.  Territory  r.  Cordova,  11  N.  M. 
367,   68   Pac.  919. 

49.  Goodhue   r.  People,  94  111.  37. 

50.  HI.— Goodhue  r.  People,  94  111. 
37.  La.— State  r.  Rodriges,  4.1  La. 
Ann.  1040,  13  So.  802.  N.  M.— Terri- 
tory V.  Cordova,  11  X.  M.  367,  OS  Pac. 
919". 

51.  Friar  v.  State,  3  How.  (Miss.) 
422,  inasmuch  as  the  statute  is  silent 
as  to  who  shall  serve  the  list,  the 
I^arty  has  a  right  to  look  to  the  court 
and  "it    is    the    duty    of    the    court    to 
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is  sufficient  if  the  list  be  furnished  by  the  elerk.^- 

2.  On  Whom  Served.  —  Statutes  sometimes  require  service  to  be 
made  upon  the  defendant,^"^  or  upon  the  defendant  or  his  counsel;^* 
but  it  need  not  be  on  both,^^ 

3.  Time  of  Service.  —  The  time  of  service  is  generally  regulated 
by  statutes,^*^  which  sometimes  require  service  before  arraignment,^^ 
or  a  designated  time  before  trial  ;^^  but  the  defendant  may  waive  the 


see  it  done  by  some  one  of  its  officers, 
none  of  whom  are  more  proper  than 
the   sheriff. 

[a]  Beyond  Sheriff's  Jurisdiction. 
Where  for  want  of  a  safe  jail  in  the 
parish,  the  defendant  is  confined  in 
an  adjoining  parish,  the  sheriff  of  the 
first  parish  may  deliver  the  list  of 
jurors  to  the  defendant  as  the  statute 
merely  requires  the  list  to  be  "de- 
livered" to  him.  State  v.  Washing- 
ton, 37  La.   Ann.  828. 

52.  State  r.  Faulkner,  175  Mo.  546, 
75  S.  W.  116. 

53.  Ala. — Underwood  v.  State,  176 
Ala.  17,  58  So.  389;  Welch  v.  State,  1 
Ala.  App.  144,  56  So.  11.  See  Hen- 
derson v.  State,  98  Ala.  35,  13  So.  146; 
Johnson  V.  State,  94  Ala.  35,  10  So. 
667;  Reese  v.  State,  90  Ala.  624,  8 
So.  818,  under  former  statute  per- 
mitting service  on  counsel.  La. — State 
V.  Eisso,  131  La.  946,  60  So.  625;  State 
V.  Pollet,  45  La.  Ann.  1168,  14  So.  179. 
Tex.— Jones  r.  State,  33  Tex.  Grim.  617, 
28  S.  W.  464. 

[a]  A  service  on  counsel  (1)  is  un- 
authorized in  such  a  ease  (Ala. — Welch 
V.  State,  1  Ala.  App.  144,  56  So.  11. 
La.— State  r.  Pollet,  45  La.  Ann.  1168, 
14  So.  179.  Tex. — Jones  r.  State,  33 
Tex.  Grim.  617,  28  S.  W.  464.  Co)itra, 
State  v.  Faulkner,  175  Mo.  546,  578, 
75  S.  W.  116;  State  v.  Todd,  146  Mo. 
295,  47  S.  W.  923),  (2)  even  where 
the  defendant  cannot  read  (.Jones  v. 
State,  33  Tex.  Grim.  617,  28  S.  W. 
464);  (3)  but  if  not  objected  to  before 
announcing  ready  for  trial,  the  defect 
is  waived.  Underwood  v.  State,  176 
Ala.  17,  58  So.  389.  See  State  v.  Todd, 
146   Mo.   295,   47   S.  W.  923. 

54.  See   generally    the    statutes. 

55.  Aaron   r.  State,  39  Ala.  75. 

56.  See  generally  the  statutes,  and 
Ala. — Bain  r.  State,  70  Ala.  4  (under 
early  statute) ;  Swain  r.  State,  8  Ala. 
App.  26,  62  So.  446;  Welch  v.  State, 
1  Ala.  App.  144,  56  So.  11;  Weaver  v. 
State,  1  Ala.  App.  48,  55  So.  956.  Mo. 
State  V.  Faulkner,   175  Mo.   546,  75   S. 
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W.  116;  State  v.  Ray,  53  Mo.  345. 
Ohio.— Thurman  r.  State,  4  Ohio  Cir. 
Ct.   141,  2   Ohio   Cir.   Dec.  466. 

[a]  Statute  is  mandatory  as  to  time. 
Haisten  r.  State,  5  Ala.  App.  56,  59 
So.   361. 

[b]  In  Alabama,  (1)  under  Jury 
Law,  Laws  Sp.  Sess.,  1909,  p.  317,  §32, 
it  is  not  necessary  that  service  be 
made  one  entire  day  before  the  case 
is  set  for  trial,  as  formerly  required. 
Kirby  v.  State,  5  Ala.  App.  128,  59 
So.  374.  (2)  It  is  the  duty  of  the 
officer  to  comply  forthwith  with  the 
order  directing  service.  Daniel  v. 
State  (Ala.  App.),  71  So.  79;  Haisten 
V.  State,  5  Ala.  App.  56,  59  So.  361. 
(3)  This  requires  service  promptly  and 
with  all  convenient  dispatch,  without 
delay.  Haisten  v.  State,  5  Ala.  App. 
56,  59  So.  361.  (4)  A  service  four 
(Swain  v.  State,  8  Ala.  App.  26,  62 
So.  446),  (5)  or  five  (Daniel  v.  State 
[Ala.  App.],  71  So.  79)  days  before 
trial  is  a  substantial  compliance.  (6) 
As  to  sufficiency  of  service  on  day  of 
trial  where  defendant  evades  service, 
query.  Welch  v.  State,  1  Ala.  App. 
1^4,  56  So.  11. 

57.  Heller  v.  People,  2  Golo.  App. 
459,  31  Pac.  773;  North  v.  People,  139 
111.   81j  28   N.   E.   966. 

[a]  Necessity  for  Service  at  An- 
other Time. — A  statute  requiring  the 
furnishing  of  a  list  previous  to  ar- 
raignment does  not  require  a  service 
at  any  other  time.  Heller  v.  People,  2 
Colo.  App.  459,  31  Pac.  773. 

58.  U.  S.— United  States  v.  Dow, 
Tanoy  34,  25  Fed.  Cas.  No.  14,990. 
D.  6. — United  States  v.  Neverson,  1 
Mackey  152.  La. — State  v.  Washing- 
ton, 37  La.  Ann.  828;  State  v.  Kane, 
32  La.  Ann.  999;  State  v.  Toby,  31 
La.  Ann.  756.  Tex. — Robles  v.  State, 
5  Tex.  App.  346. 

[a]  Service  before  arraignment  is 
not  required  where  the  statute  requires 
delivery  "at  least  two  entire  days  be- 
fore   the    trial.'"      State    v.    Kane,    32 
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provision  as  to  time  of  service  if  he  cares  to/' 

In  computing  time,  in  harmony  with  the  general  rules,  fractions  of 
days  will  not  be  counted.""  Under  a  statute  requiring  "one  day's 
service"  the  day  of  service  and  the  day  of  trial  are  to  be  excluded."^ 
The  same  m  true  of  a  statute  requiring  delivery  of  a  copy  two  days 
at  least  before  trial,"-  or  two  entire  days  before  trial."'  The  days 
referred  to  in  the  statute  are  not  required  to  be  judicial  days.*'* 

4.  Presumption  of  Service.  —  In  tlie  absence  of  objection  and  of 
evidence  to  the  contrary,  it  will  be  presumed  that  the  proper  list  was 
served  on  the  accused.''^ 

G.  Record  and  Return.  —  The  record  need  not  affirmatively  show 
that  the  accused  was  served  with  a  list  of  jurors.*'" 

Where  the  sheriif  makes  a  return  of  the  service  of  the  list  of  jurors, 
it  is  conclusive  evidence  of  that  fact;"^  but  in  the  absence  of  a  return, 
the  fact  of  service  may  be  shown  otherwise,"'*  or  in  the  absence  of 
objection,  it  may  be  presumed."**  The  return  of  service  of  the  list 
of  jurors  may  be  amended/** 


La.  Ann.  999;   State  v.  Holmes,  7  La, 
Ann.  567. 

[b]  The  trial  begins  within  the 
meaning  of  the  statute  when  the  .iury 
is  completed  and  sworn.  United 
States  V.  Neverson,  1  Mackey  (D.  C.) 
152,    163. 

[c]  Where  Day  of  Trial  Is  Post- 
poned.'— Where  three  days  intervene 
between  delivery  of  the  panel  and  the 
trial  there  is  no  error  although  less 
than  three  days  intervened  between 
the  day  of  delivery  and  the  day  of 
trial  as  originally  set.  Thurman  r. 
State,  4  Ohio  Cir.  Ct.  141,  2  Ohio  Cir. 
Dec.  466. 

[d]  Service  of  a  list  of  talesmen 
before  the  coniplotion  of  the  panel  and 
before  the  drawing  to  complete  the 
panel  is  suflSoient.  State  v.  Washing- 
ton, 108  La.  226,  32  So.  396. 

59.  State  r.  McLain,  159  Mo.  340, 
350,  60  S.  W.  736;  State  v.  Waters,  1 
Mo.  App.  7. 

[a]  By  Agreeing  on  a  Day  for  Trial. 
State   V.  Waters,   1   Uo.  App.   7. 

[b]  Necessity  of  Offer  of  Perform- 
ance.— An  offer  to  perform  within  the 
time  limited  by  law  is  not  necessary 
before  there  can  be  a  waiver.  State 
r.  McLain,  159  Mo.  340,  349,  60  S.  W. 
736. 

60.  Speer  v.  State,  2  Tex.  App.  246. 

61.  Speer  v.  State,  2  Tex.  App.  246. 

62.  State  r.  McLendon,  1  Stew. 
(Ala.)    195. 

63.  United  States  r.  Dow,  Taney  34, 
25  Fed.  Cas.  No.  14,990. 


64.  State  v.  Baudoin,  115  La.  837, 
40   So.  239. 

[a]  Thanksgiving  day  is  counted. 
State  V.  Green,  (!•)  Mo.  631. 

[b]  Sundays  are  not  counted.  State 
r.  Bovle,  9  La.  Ann.  371;  State  r.  May, 
142  ilo.  135,  43  S.  W.  637.  But  see 
State  r.  Green,  66  Mo.  631.  Coritra, 
Wiggins  f.  State,  47  Tex.  Crim.  538, 
84  S.  W.  821. 

65.  Ala.— Shelton  r.  State,  73  Ala. 
5.  La.— State  r.  Risso,  131  La.  946,  60 
So.  625.  N.  J.— Patterson  r.  State,  48 
N.  J.  L.  3S1,  4  Atl.  449.  Ohio.— Fouts 
V.  State,  8  Ohio   St.   98. 

[a]  Presumption  From  Order  Di- 
recting Service. — Where  the  record  is 
silent  as  to  service,  but  shows  an 
order  directing  it,  it  will  be  presumed 
that  the  officer  obeyed  the  order  and 
served  the  list  as  directe<l.  Webb  v. 
State,  138  Ala.  53,  34  So.  1011;  Breden 
r.  State,  88  Ala.  20,  7  So.  258.  As 
to  order  of  service,  see  suirra,  V,  C. 

66.  Ala.— Shelton  r.  State,  73  Ala. 
5.  La. — State  v.  Blackman,  35  La. 
Ann.  483.  N.  J.— Patterson  c.  State, 
48  N.  J.  L.  381,  4  Atl.  449. 

67.  Griffin  r.  State,  90  Ala.  596,  8 
So.  670;  Woodsides  r.  State,  2  How. 
(Miss.)    655. 

68.  Griffin  V.  State,  90  Ala.  596,  8 
So.  670;  State  r.  Risso,  131  La.  946,  60 
So.   625. 

69.  See  supra,  V.   E,  4. 

70.  Kenan   r.   State,   73   Ala.   1.". 

[a]  To  show  the  fact  of  service  of 
the  list  on  the  defendant.  Kenan  f. 
State,  73  Ala.  15. 
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H.  Postponing  Trial  To  Allow  Tiime  To  Examine  List.  —  If  the 
court  is  allowed  to  postpone  the  trial  at  all,  it  is  a  matter  of  dis- 
cretion to  postpone  the  trial  a  reasonable  time  so  as  to  enable  the 
defendant  to  examine  a  jury  list  furnislied  just  before  trial.''^ 

VI.  EXCUSING  OF  JURORS."  —  A.  Power  of  Court  Gener- 
ally.—  The  court  has  it  in  its  discretion  to  excuse  for  good  cause 
shown  persons  summoned  to  act  as  jurors;'^  and  it  makes  no  difference 


[b]  The  amendment  should  be  made 
as  soon  as  directed  but  it  is  immaterial 
if  it  be  delayed  to  another  time  dur- 
ing the  term.  Kenan  v.  State,  73  Ala, 
15. 

[e]  When  Made. — The  sheriff  may 
make  or  amend  his  return  according  to 
the  real  facts  at  the  time  of  trial  or 
even  after  conviction.  Griffin  v.  State, 
90  Ala.  596,  8  So.  670. 

71.  La.— State  v.  Laborde,  120  La. 
136,  45  So.  38.  N.  Y.— Colt  r.  People, 
1  Park.  Grim.  611/.  Va.— Craft  v. 
Com.,  24  Gratt.  (65  Va.)  602,  where 
the  list  was  furnished  after  the  case 
was   called  for  trial. 

[a]  A  continuance  to  the  next  term 
will  not  be  granted.  Craft  r.  Com., 
24   Gratt.    (65   Va.)    602. 

Grounds  for  continuances  generally, 
see  5  Standard  Prog.  444,  et  seq. 

72.  As  to  excusing  or  rejecting  juror 
on  court's  own  motion,  see  infra,  VII, 

73.  Ala.— Zininam  i>.  State,  186  Ala. 
9,  65  So.  56;  Andrews  v.  State,  159 
Ala.  14,  48  So.  858;  Gaines  v.  State, 
146  Ala.  16,  41  So.  865;  Nordan  r. 
State,  143  Ala.  13,  39  So.  406;  Plant 
T.  State,  140  Ala.  52,  37  So.  159; 
Scott  V.  State,  133  Ala,  112,  32  So. 
623;  Sehieffelin  v.  Schieffelin,  127  Ala. 
14,  28  So.  687,  Ark.— Caughron  v. 
State,  99  Ark.  462,  139  S.  W.  315; 
Hamilton  v.  State,  62  Ark.  543,  36  S, 
W.  1054.  Cal.— People  v.  Hickman,  113 
Cal.  80,  45  Pac.  175;  People  v.  Collins, 
105  Cal.  504,  39  Pac.  16;  People  v. 
Ward,  105  Cal.  335,  38  Pac.  945;  Grady 
V.  Earlv,  18  Cal.  108.  Colo.— Mooney 
f.  People,  7  Colo.  218,  3  Pac.  325; 
Stratton  v.  People,  5  Colo.  276.  Fla. 
Walsingham  v.  State,  61  Fla.  67,  56  So. 
195;  Peadon  v.  State,  46  Fla.  124,  35 
So.  204;  Mathis  v.  State,  45  Fla.  46, 
34  So.  287;  Edwards  v.  State,  39  Fla. 
753,  23  So.  537;  Ellis  V.  State,  25  Fla. 
702,  6  So.  768;  Metzger  v.  State,  18 
Fla.  481;  .John  D.  C.  v.  State,  10  Fla. 
554.     Ga.— Ellis  v.  State,  114  Ga.  36, 
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39  S.  E.  881;  Benford  v.  State  (Ga. 
App.),  88  S.  E.  747.  la.— State  v. 
Ostrander,  18  Iowa  435,  Kan.— State 
V.  Miller,  29  Kan.  43;  State  v.  Dick- 
son, 6  Kan.  209.  Ky. — Barnes  f.  Com., 
24  Ky.  L.  Rep.  1143,  70  S.  W.  827. 
La.— State  v.  Ardoin,  136  La.  1085,  68 
So.  133;  State  v.  Huff,  118  La.  194, 
42  So.  771;  State  v.  Poindexter,  117 
La.  380,  41  So.  688;  State  r.  Michel, 
111  La.  434,  36  So.  869;  State  v. 
Madison,  47  La.  Ann.  30,  16  So.  566; 
State  V.  Hamilton,  35  La.  Ann.  1043. 
Mass, — Com.  v.  Livermore,  4  Gray  18. 
Mich.— People  v.  Thacker,  108  Mich. 
652,  66  N.  W.  562;  Michigan  Con- 
densed Milk  Co.  V.  Wilcox,  78  Mich. 
431,  44  N.  W.  281;  People  v.  Carrier, 
46  Mich.  442,  9  N.  W.  487;  Atlas 
Mining  Co.  v.  Johnston,  23  Mich.  36. 
Minn. — ^Leystrom  v.  City  of  Ada,  110 
Minn.  340,  125  N,  W.  507.  Miss.— Hale 
V.  State,  72  Miss.  140,  16  So.  387; 
Coleman  v.  State,  59  Miss.  484;  Gil- 
liam V.  Brown,  43  Miss.  641.  Mo. 
Glasgow  V.  Metropolitan  St.  Ey.  Co., 
191  Mo.  347,  89  S.  W.  915.  Neb.— Grau 
r.  Houston,  45  Neb.  813,  64  N.  W. 
245.  Nov.— State  f.  Switzer,  38  Nev. 
108,  145  Pac.  925.  N.  J. — Aaronson  v. 
State,  56  N.  J.  L.  9,  27  Atl.  937;  Smith 
f.  Clayton,  29  N.  J.  L.  357.  N,  Y. 
People  V.  Jackson,  111  N.  Y.  362,  19 
N.  E.  54.  N.  C. — Perry  v.  Western 
N.  C.  E.  Co.,  129  N.  C. '333,  40  S.  E. 
191;  State  v.  Barber,  113  N.  C.  711,  18 
S.  E.  515.  N.  D.— State  r.  Eeillv,  25 
N.  D.  339,  141  N.  W.  720.  Ohio.— Bond 
r.  State,  23  Ohio  St.  349;  Toledo  Ey. 
&  L.  Co.  f.  Ward,  25  Ohio  Cir.  Ct. 
399.  Ore.— State  v.  White,  48  Ore.  416, 
87  Pac.  137.  Pa,— Com.  v.  Pavne,  205 
Pa.  101,  54  Atl.  489.  S.  C— Yarbor- 
ough  V.  Columbia  Ey.,  G.  &  E.  Co., 
100  S.  C,  33,  84  S.  E.  308;  State  v. 
Whitman,  14  Eich.  L.  113.  Tenn. 
Fletcher  v.  State,  6  Humph.  249.  Tex. 
Mitchell  V.  State,  36  Tex.  Crim.  278, 
33  S.  W.  367.  Utah. — Anderson  f. 
Wasatch,  etc.  E.  Co.,  2  Utah  518.  Vt. 
State  v.  Ward,  39  Vt.  225. 
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that  the  repriilar  panel  is  therehy  depleted."*  ??tieh  excuse  may  be 
given  in  the  al)S(>n('o  of,  and  without  the  knowledj^'o  or  c-onsent  of  the 
accused/^  But  tho  court  alone  has  the  powor  to  excuse  one  from 
serving  on  the  jury;^"  the  sheriff  has  no  such  authority.^^  The  power 
of  the  court  in  this  respect  is  sometimes  recognized  by  statute  ;^^  but 
a  statute  is  not  necessary  to  confer  such  power/® 

B.  Time  for  Excusing.  —  The  court  may  excuse  a  juror  in  advance 
of  the  trial  for  which  he  has  been  summoned,^"  though  the  safer  prac- 
tice is  not  to  do  so.''^  A  juror  may  be  excused  at  any  time  before 
acceptance  and  administration  of  the  oath,^-  and  it  seems  tiiat  with 
the  consent  of  counsel,  a  juror  may  be  excused  after  acceptance  and 
administration  of  the  oath.^^ 

C.  Application  for.  —  1.  In  General.  —  The  general  rule  is  that 
whatever  is  done  in  excusing  a  juror  should  be  done  in  open  court  ;^* 


74.  CaL — People  v.  Hickman,  113 
Cal.  80,  45  Pac.  175;  People  v.  Lee, 
17  Cal.  76.  La.— State  v.  Ardoin,  136 
La.  1085,  68  So.  133.  N.  D.— State  v. 
Eeilly,  25   N.   D.   339,   141    N.   W.   720. 

75.  Ala.— Maxwell  v.  State,  89  Ala. 
150,  7  So.  824;  Fariss  v.  State,  85  Ala. 
1,  4  So.  679.  Mich.— People  v.  Thacker, 
108  Mich.  652,  66  N.  W.  562.  Pa. 
Jewell  V.  Com.,  22  Pa.  94. 

[a]  Reason. — The  disaharge  of  jurors 
from  attendance  on  grounds  of  person- 
al excuse,  is  a  matter  between  the 
court  and  the  jurors,  and  with  which 
the  parties  cannot,  of  right,  interfere. 
Any  other  rule  would  result  in  giving 
the  right  to  every  suitor,  whose  case 
was  liable  to  be  tried  by  a  jury,  to 
interfere  and  be  heard  at  any  and  all 
applications  of  attending  jurors  to  be 
excused  from  further  attendance.  Bond 
V.  State,  23  Ohio  St.  349. 

76.  Ark. — Vaughan  v.  State,  58  Ark. 
353.  24  S.  W.  885.  lU.— Avers  v.  Met- 
calf,  39  HI.  307.  N.  Y.— Trustees  v. 
Patchen,  8  Wend.  47.  Tex.— Gay  v. 
State,  40  Tex.  Crim.  242,  49  S.  W. 
612. 

77.  111.— Avers  v.  Metcalf,  39  111. 
307.  N.  Y.— Trustees  v.  Patehcn,  8 
Wend.  47.  Tex.— Gav  v.  State,  40  Tex. 
Crim.  242,  49  S.  W.  612. 

78.  See  generallv  the  statutes,  and 
Ala.— Code,  1907,  §7280;  Louisville  & 
N.  E.  Co.  r.  Young,  168  Ala.  551,  53 
So.  213;  Pierson  r.  State,  99  Ala.  148, 
13  So.  550;  Long  c.  State,  86  Ala.  36, 
5  So.  443.  Ark.- Kirbv's  Dig.,  1904, 
§2360;  Caughron  v.  State,  99  Ark.  462, 
139  S.  W.  315.  D.  C— United  States 
V.  Heath,  9  Mackev  272. 

79.  Stewart  v.  State,  1  Ohio  St.  CO. 


[a]  ''A  statutory  provision  con- 
ferring in  express  terms  the  power  to 
excuse  is  not  indispensable.  Without 
it,  tho  court  would  have  the  power 
under  the  general  jurisdiction  con- 
ferred upon  it."  Stewart  v.  State,  1 
Ohio  St.  66. 

80.  Maxwell  v.  State,  89  Ala.  150, 
7  So.  824;  Fariss  v.  State,  85  Ala.  1, 
4  So.  679;  Finney  f.  State,  10  Ala. 
App.  39,  65  So.  93;  Watts  v.  State,  8 
Ala.  App.   264,  63  So.  18. 

[a]  Discretionary  With  Court. 
"Whether  tho  juror  be  excused  at  the 
trial  or  beforehand  is  also  within  the 
sound  discretion  of  the  court,  though 
in  the  latter  case  the  action  and  the 
reasons  for  it  should  be  stated  in  open 
court,  so  that  tho  fact  that  tho  excuse 
was  judicially  passed  upon  and  found 
to  be  sufficient  should  appear  on  the 
record."  Com.  v.  Payne,  205  Pa.  101, 
54  Atl.  489. 

81.  Sylvester  v.  State,  71  Ala,  17, 
safer  practice  is  not  to  excuse  any 
juror  in  advance  of  the  trial  until  he 
claims  the  privilege  of  an  exemption 
on  his  name  being  regularly  drawn. 

82.  Phillips  r.  State,  6S  Ala.  469; 
People  r.  Thacker,  108  Mich.  652,  60 
N.  W.  562. 

A3  to  time  for  swearing  jury,  see 
infra,  VTTT. 

83.  Ilanvey  v.  State,  68  Ga.  612. 
See  also  Collins  v.  State,  47  Tex.  Crim. 
303,  S3  S.  W.  806,  wherein  excuse 
granted  after  acceptance  but  before 
administration  of  oath. 

84.  State  v.  Whitman,  14  Rich.  L. 
(S.   C.)   113. 

[a]  "Some  written  memorial  of  the 
fact  that  a  juror  is  excused,  the  time 
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the  juror  should  establish  and  claim  his  excuse  under  his  oath.'''' 
But  this  is  not  always  true,  for  the  occasion  may  arise  where  it  is  im- 
possible for  the  juror  to  be  present,  in  which  event  he  may  send  his 
excuse  by  another  to  be  determined  by  the  court  in  his  absence.^*^ 
It  has  also  been  held  that  the  juror  may  present  his  excuses  to  the 
judge  outside  of  the  courthouse.^'^ 

As  under  most  statutes  exemption  from  jury  service  is  a  matter  of 
personal  privilege  which  may  be  waived,  a  juror  must  show  that  he 
belongs  to  such  exempt  class  before  he  will  be  excused.^^ 

2.  Grounds  of .^^  —  a.  In  General.  —  The  reasons  for  excusing  a 
juror  are  so  numerous  that  they  cannot  be  specified  beforehand  or 
reduced  to  any  set  rule,  but  they  must  be  left  to  the  discretion  of 
the  judge  to  dispose  of  as  they  arise.'-"*  Some  of  the  grounds  arising 
frequently  and  recognized  as  good  cause  for  excusing  jurors  will  be 
enumerated,  however.^^    Thus  a  juror  lacking  in  the  requisite  qualifi- 


wLen,  and  the  general  reason  why, 
should  always  be  left  with  the  clerk: 
ordinarily  no  more  expedient  form  can 
be  adopted  than  the  judge's  requiring 
an  affidavit  of  the  excuse,  and  writing 
thereon  his  order  excusing  the  juror, 
with  the  date."  State  v.  Whitman,  14 
Eieh.  L.  (S.  C.)    113. 

Time  for  excusing,  see  supra,  VI,  B. 

85.  Livar  v.  State,  26  Tex.  App. 
115,  9  S.  W.  552;  Kennedy  V.  State, 
19  Tex.  App.  618;  Thompson  v.  State, 
19  Tex.  App.  593;  Thuston  V.  State, 
18  Tex.  App.  26;  Foster  v.  State,  8 
Tex.  App.  248;  Kobles  v.  State,  5  Tex. 
App.  346. 

86.  Cameron  v.  State,  69  Tex.  Crim. 
439,  153  S.  W.  867;  Houston  City  St. 
Ey.  Co.  V.  Eoss  (Tex.  Civ.  App.),  28 
S.  W.  254;  Livar  V.  State,  26  Tex. 
App.  115,  9  S.  W.  552;  Kennedy  v. 
State,  19  Tex.  App.  618;  Thompson  v. 
State,  19  Tex.  App.  593;  Thuston  v. 
State,  18  Tex.  App.  26. 

[a]  Presence  of  Sick  Juror  Not 
Necessary. — "It  would  be  an  unreason- 
able hardship  on  a  juror  seriously  ill 
to  require  him  to  be  brought  into 
court  merely  to  be  excused."  Com. 
V.   Payne,   205  Pa.   101,  54  Atl.  489. 

[b]  The  sheriflE's  return  upon  an 
attachment  ordering  a  juror  to  bo 
brought  into  court,  stating  that  the 
juror  was  "over  age  and  decrepit," 
was  sufficient  to  permit  the  court  to 
excuse  him,  in  the  absence  of  a  show- 
ing of  the  probable  falsity  of  the  re- 
turn and  a  demand  for  other  process 
to  bring  the  juror  in  person  into  court. 
Livar  v.  State,  26  Tex.  App.  115,  9 
S.   W.   552. 

[c]  Where  a  puTjlic  o£Qx:er  would  be 
Vol.  XVI 


unable  to  leave  his  office  without  en- 
dangering the  public  service,  he  may 
be  excused  without  attendance  upon 
court.  Kennedy  v.  State,  19  Tex.  App. 
618. 

87.  Vaughan  v.  State,  58  Ark.  353, 
24   S.   W.   885. 

88.  Ala.— King  v.  State,  90  Ala.  612, 
S  So.  856;  Phillips  V.  State,  68  Ala. 
469.  Ohio.— Stewart  v.  State,  1  Ohio 
St.  66.  Tex.— Moore  v.  State,  49  Tex. 
Crim.  629,  95  S.  W.  514.  Va.— Clu- 
verius  v.   Com.,   81   Va.   787. 

[a]  Failure  to  claim  exemption  until 
after  acceptance  waives  right  to  be 
excused.  Kelly  v.  Chicago,  E.  I.  & 
P.   E.   Co.,    175   111.   App.   196. 

89.  Grounds  of  challenge,  see  infra, 
VII,  E. 

90.  Com.  V.  Payne,  205  Pa.  101,  54 
Atl.  489;   Jewell  v.  Com.,  22  Pa.  94. 

Power  to  excuse  in  discretion  of 
court,  see  supra,  VI,  A. 

91.  See   infra,   this   section. 

[a]  Miscellaneous  Grounds  of  Ex- 
cuse.— (1)  Deafness  of  juror.  Jesse 
V.  State,  20  Ga.  156.  (2)  Juror  resid- 
ing beyond  certain  distance  from  court- 
house. Steele  v.  State,  83  Ala.  20,  3 
So.  547.  (3)  Juror  improperly  ap- 
proached by  litigant  (United  States 
Eoll.  Stock  Co.  V.  Weir,  96  Ala.  396, 
11  So.  436),  (4)  or  employe  of  com- 
pany allied  to  defendant  corporation. 
Glasgow  V.  Metropolitan  St.  Ey.  Co., 
191  Mo.  347,  89  S.  W.  915.  (5)  Juror 
excused  to  bid  farewell  to  son  about 
to  take  departure  to  distant  country. 
Brown  v.  State  (Miss.),  38  So.  316. 
And  see  Com.  v.  Livermore,  4  Gray 
(Mass.)  18,  wherein  the  court,  in  the 
1  exercise    of    its    discretion    excused     a 
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cation  of  intplligcnce  slionld  be  excused,"-  and  in  this  connection  fail- 
ure to  understand  the  En^dish  lanf,niage  sufficiently  well  is  a  good 
ground  of  excuse.^^  So  also,  a  person  called  as  juror  should  be  ex- 
cused v.hen  it  is  shown  that  he  is  not  a  citizen,  and  does  not  show 
any  intention  of  becoming  one,°* 

Where  a  juror's  business  would  suffer  serious  injury  because  of  his 
absence  therefrom,^^  or  where  his  absence  is  neces»iry  to  save  his 
property  from  destruction  in  an  emergency,""  he  should  be  excused. 

Where  a  person  called  as  a  juror  has  public  duties  to  perform  which  con- 
flict with  his  serving  as  a  juror,  the  court  may  excuse  him."  So  a 
juror  who  at  the  time  he  is  called  is  sitting  as  a  juror  in  another 
case,°^  or  one  who  is  a  witness,""  or  is  a  party,^  in  a  case  to  be  tried 
at  the  same  term,  should  be  excused. 

b.    Illness.  —  Illness  of  the  juror,^  or  of  a  member  of  the  juror's  fam- 


juror  because  he  lived  in  the  same 
town  as  defendant,  although  the  court 
stated  that  the  reason  assigned  was 
not  of  itself  a  sufficient  excuse. 

92.  Scott  r.  State,  133  Ala.  112,  32 
So.   623. 

93.  Ala.— Long  r.  State,  86  Ala.  36, 
5  So.  443.  La.— State  r.  Guidry,  28  La. 
Ann.  630.  Mich.— O 'Neil  v.  Lake 
Superior  Iron  Co.,  67  Mich.  560,  35  N. 
W,  162;  Atlas  Mining  Co.  V.  Johnston, 
23  Mich.  36. 

94.  Babcock  v.  People,  13  Colo.  515, 
22  Pac.  817. 

95.  United  States  V.  Heath,  9 
Mackev  (D.  C.)  272;  People  r.  Thack- 
er,  108  Mich.  652,  66  N.  W.  562. 

96.  Nordan  r.  State,  143  Ala.  13, 
39  So.  406;  Watts  v.  State,  8  Ala.  App. 
264,  63  So.   18. 

97.  Ala.— Pierson  v.  State,  99  Ala. 
148,  13  So.  550,  policeman.  Fla.— Ellis 
V.  State,  25  Fla.  702,  6  So.  768,  tax 
assessor.  Mass. — Com.  v.  Walton,  17 
Pick.  403,  member  of  legislature  in 
session.  Miss. — Hale  v.  State,  72  ^Mi&s. 
140,  16  So.  387,  jailer.  N.  J. — Aaron- 
son  V.  State,  56  N.  J.  L.  9,  27  Atl. 
937,  election  officers.  Pa. — Case  of 
Piper,  2  Browne  59,  inspector.  Vt. 
State   f.   Ward,   39   Vt.  225,  fireman. 

[a]  A  postmaster  has  been  excused, 
ria.— Edwards  r.  State,  39  Fla.  753,  23 
So.  537.  Ohio.— Stewart  V.  State,  1  Ohio 
St.  66.  Tex. — Kennedy  v.  State,  19 
Tex.  App.  618. 

[b]  Where  Deputy  May  Act. 
"Whenever  the  offii'c  or  situatimi  is  of 
a  public  nature,  and  the  holder  has 
no  power  to  act  by  doi)uty,  he  is  en- 
titled to  be  excused  from  serving  as 
a  juror;  but  it  is  otherwise  where  the 
trust  is  of  a  private  nature,  or  the 


party  has  the  power  to  act  by  deputy. 
Case  of  Piper,  2  Browne  (Pa.)  59. 

98.  Jarvis  v.  State,  138  Ala.  17,  34 
So.  1025. 

99.  People  v.  Carrier,  46  Mich.  442, 
9  N.  W.  487. 

1.  Claggett's  Case,  2  Cranch  C.  C. 
247,  5  Fed.  Cas.  No.  2,779. 

2.  Ala.— Sanford  r.  State,  143  Ala. 
78,  39  So.  370;  Thomas  v.  State,  124 
Ala.  48,  27  So.  315;  Parker  v.  State, 
7  Ala.  App.  9,  60  So.  995.  Ark.— Bru- 
der  V.  State,  110  Ark.  402,  161  S.  W. 
1067;  Caughron  r.  State,  99  Ark.  462, 
139  S.  W.  315;  Hamilton  v.  State,  62 
Ark.  543,  36  S.  W.  1054.  D,  C— United 
States  V.  Heath,  9  Mackev  272.  Ga. 
Ozburn  v.  State,  87  Ga.  173,  13  S.  E. 
247;  Hanvey  v.  State,  68  Ga.  612; 
Jesse  V.  State,  20  Ga.  156.  111.— Shaw- 
neetown  v.  ^Mason,  82  111.  337,  25  Am. 
Rep.  321.  lud.— Rulo  r.  State,  19  Ind. 
298.  la.— State  r.  Ostrander,  18  Iowa 
435.  La. — State  r.  Voorhies,  115  La. 
200,  38  So.  964;  State  v.  Johnson,  48 
La.  Ann.  437,  19  So.  476;  State  v. 
"Madison,  47  La.  Ann.  30,  16  So.  566; 
State  V.  Moncla,  39  La.  Ann.  SGS,  2 
So.  814.  Mo.— State  r.  Baber.  74  Mo. 
292,  41  Am.  Rep.  314.  Pa.— Com.  v. 
Payne,  205  Pa.  101,  54  Atl.  489;  Jewell 
v.  Com.,  22  Pa.  94.  Tenn.— Fletcher  t*. 
State,  6  Humph.  249.  Tex.— Goodall  f. 
State  (Tex.  Crim.),  47  S.  W.  359; 
Houston  Citv  Rv.  Co.  v.  Ross  (Tex. 
Civ.  App.),  28  S.  W,  254;  Thompson 
i:.  State,  19  Tex.  App.  593. 

[a]  It  is  immaterial  how  fact  of 
illness  is  shown,  if  the  judge  is  satis- 
fied it  exists.  Ozburn  v.  State,  S7  Ga. 
173.   13  S.   E.   247. 

[b]  Physician's  testimony  or  cer- 
tificate not  necessary.  Ozburn   r.  State, 
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ily,"  is  likeTvise  ground  for  excusing  a  juror  when  properly  presented. 
*  3.  Presumption  Upon  Granting.  —  It  will  be  presumed  that  the 
court  in  excusing  a  juror  acted  upon  a  proper  ground  and  correct 
principles.* 

4.  Review  of  Decision  Upon.  —  As  the  excusing  of  a  juror  is  pure- 
ly discretionary  with  the  court,  its  action  will  not  be  disturbed  or 
reversed  in  an  appellate  court,^  unless  it  appear  that  such  discretion 
was  abused  to  the  detriment  of  the  parties.*^ 

D.  Kecalijng  Excused  Jurors.  —  The  court  may,  in  its  discretion, 
excuse  the  jurors  until  a  future  day  during  the  term;^  but  if  the 
juror  is  excused  from  serving  on  the  panel,  he  cannot  subsequently  be 
recalled  for  service  thereon.^ 


87  Ga.  173,  13  S.  E.  247;  Shawnee- 
town  V.  Mason,  82  111.  337,  25  Am. 
Kep.   321. 

3.  Ala.— Williams  r.  State,  147  Ala. 
10,  41  So.  992;  Yarbrough  v.  State,  105 
Ala.  43,  16  So.  758;  Finney  v.  State, 
10  Ala.  App.  39,  65  So.  93.  D.  C. 
Tnited  States  v.  Heath,  9  Maekey  272. 
la. — State  v.  Fielding,  135  Iowa  255, 
112  X.  W.  539;  State  v.  Ostrander,  18 
Iowa  435.  Miss. — Coleman  v.  State,  59 
Miss.  484.  Mo.— King  v.  State,  1  Mo. 
717. 

But  see  Boles  r.  State,  13  Smed.  & 
M.  (Miss.)  398,  holding  that  it  was  an 
unjustifiable  exercise  of  power  for  the 
court  to  excuse  a  qualified  juror  be- 
cause his  wife  was  ill,  where  there 
was  no  showing  that  his  presence  at 
home   was  necessary. 

4.  Ala.— Plant  r.  State,  140  Ala.  52, 
37  So.  159;  Moseley  r.  State,  107  Ala. 
74,  17  So.  932;  Fariss  f.  State,  85  Ala. 
1,  4  So.  679.  La.— State  v.  Kane,  32 
La.  Ann.  999;  State  v.  Breaux,  32  La. 
Ann.  222.  Nev.— State  r.  Switzer,  38 
Kev.  108,  145  Pac.  925.  W.  Va.— State 
f.  Williams,  49  W.  Va.  220,  38  S.  E. 
495. 

5.  Ala.— Gaines  v.  State,  146  Ala. 
16,  41  So.  865;  Nordan  v.  State,  143 
Ala.  13,  39  So.  406;  Schieffelin  v. 
Schieffelin,  127  Ala.  14,  28  So.  687. 
Colo.— Hill  V.  Corcoran,  15  Colo.  270, 
25  Pae.  171.  Fla.— Mathis  v.  State,  45 
Fla.  46,  34  So.  287;  Ellis  V.  State,  25 
Fla.  702,  6  So.  768;  Metzger  v.  State, 
18  Fla.  481;  John  D.  C.  v.  State,  16 
Fla.  554.  Kan. — State  v.  Dickson,  6 
Kan.  209.  La.— State  v.  Somnier,  33 
La.  Ann.  237.  Pa.— Com.  v.  Payne,  205 
Pa.  101,  .54  Atl.  489;  Jewell  v.  Com., 
22  Pa.  94.  Tex. — Doll  f.  Mundine,  7 
Tex.  Civ.  App.  96,  26  S.  W.  87. 
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6.  Fla.— Peadon  v.  State,  46  Fla. 
124,  35  So.  204;  Williams  v.  State,  45 
Fla.  128,  34  So.  279;  Mathis  r.  State, 
45  Fla.  46,  34  So.  287;  Metzger  v. 
State,  18  Fla.  481;  John  D.  C.  v. 
State,  16  Fla.  554.  Kan.— State  v. 
Dickson,  6  Kan.  209.  La.— State  v. 
Michel,  111  La.  434,  35  So.  629;  State 
r.  Madison,  47  La.  Ann.  30,  16  So. 
566.  Minn. — Leystrom  v.  City  of  Ada, 
110  Minn.  340,  125  N.  W.  507.  Neb. 
Gran  v.  Houston,  45  Neb.  813,  64  N.  W. 
245, 

7.  Abbott  V.  Padrosa,  136  Ga.  278, 
71  S.  E.  419;  Fulton  County  v.  Amor- 
ous, 89  Ga.  614,  16  S.  E.  201;  State  v. 
Giudice,   170  Iowa  731,  153  N.  W.  336. 

[a]  "Such  jurors  would  not  be 
'without  power  or  authority  to  serve 
as  such'  at  the  time  designated  for  the 
trial  of  the  case.'"  Abbott  v.  Pa- 
drosa, 136  Ga.  278,  71  S.  E.  419.  Nor 
will  this,  in  the  absence  of  any  sug- 
gestion of  injury  to  the  litigant,  con- 
stitute cause  for  challenge  to  the  array 
on  the  ground  that  they  were  not 
drawn  to  serve  for  the  week  in  which 
the  panel  was  made  up.  Fulton  Coun- 
ty f.  Amorous,  89  Ga.  614,  16  S.  E. 
201. 

8.  La. — Golding  v.  Castro,  20  La. 
Ann.  458.  S.  C— State  v.  Whitman, 
14  Eich.  L.  113.  Tenn. — Isaac  v.  State, 
2  Head  458.  Utah. — Anderson  v.  Wa- 
satch, etc.  E.  Co.,  2  Utah  518. 

[a]  The  effect  of  the  discharge  of 
the  juror  was,  so  far  as  respects  the 
power  of  the  court  over  him,  to  place 
him  exactly  in  the  same  position  as 
if  he  never  had  been  elected  as  a 
juror  in  the  case.  State  v.  Whitman, 
14  Eich.  L.  (S.  C.)  113;  Isaac  v. 
,State,  2  Head  (Tenn.)  458.  Effect 
of  discharge  of  jurors  generally,  see 
infra,  X,  K. 
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